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§435.408 Categories of aliens who are
permanently residing in the United
States under color of law.

This section describes aliens that the
agency must accept as permanently re-
siding in the United States under color
of law and who may be eligible for
Medicaid.

(a) An individual may be eligible for
Medicaid if the individual is an alien
residing in the United States with the
knowledge and permission of the Immi-
gration and Naturalization Services
(INS) and the INS does not con-
template enforcing the alien’s depar-
ture. The INS does not contemplate en-
forcing an alien’s departure if it is the
policy or practice of INS not to enforce
the departure of aliens in the same cat-
egory, or if from all the facts and cir-
cumstances in a particular case it ap-
pears that INS is otherwise permitting
the alien to reside in the United States
indefinitely, as determined by
verifying the alien’s status with INS.

(b) Aliens who are permanently resid-
ing in the United States under color of
law are listed below. None of the cat-
egories includes applicants for an Im-
migration and Naturalization Service
status other than those applicants list-
ed in paragraph (b)(6) of this section or
those covered under paragraph (b)(16)
of this section. None of the categories
allows Medicaid eligibility for non-
immigrants: for example, students or
visitors. Also listed are the most com-
monly used documents that the INS
provides to aliens in these categories.

(1) Aliens admitted to the United
States pursuant to 8 U.S.C. 1153(a)(7),
(section 203(a)(7) of the Immigration
and Nationality Act). Ask for a copy of
INS Form 1-94 endorsed ‘‘Refugee-Con-
ditional Entry”’;

(2) Aliens, including Cuban/Haitian
entrants, paroled in the United States
pursuant to 8 U.S.C. 1182(d)(5) (section
212(d)(5) of the Immigration and Na-
tionality Act). Ask for a copy of INS
Form 1-94 with notation that the alien
was paroled pursuant to section
212(d)(5) of the Immigration and Na-
tionality Act. For Cuban/Haitian en-
trants, ask for a copy of INS Form 1-94
stamped Cuban/Haitian entrant (Status
Pending) reviewable January 15, 1981.
(Although the forms bear this nota-
tion. Cuban/Haitian entrants are ad-
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mitted under section 212(d)(5) of the
Immigration and Nationality Act);

(3) Aliens residing in the United
States pursuant to an indefinite stay of
deportation. Ask for an Immigration
and Naturalization Service letter with
this information or INS Form 1-94 with
such a notation;

(4) Aliens residing in the United
States pursuant to an indefinite vol-
untary departure. Ask for an Immigra-
tion and Naturalization Service letter
or INS Form 1-94 showing that vol-
untary departure has been granted for
an indefinite time period;

(5) Aliens on whose behalf an imme-
diate relative petition has been ap-
proved and their families covered by
the petition who are entitled to vol-
untary departure (under 8 CFR
242.5(a)(2)(vi)) and whose departure the
Immigration and Naturalization Serv-
ice does not contemplate enforcing.
Ask for a copy of INS Form 1-94 or
Form 1-210 or a letter showing that sta-
tus;

(6) Aliens who have filed applications
for adjustment of status pursuant to
section 245 of the Immigration and Na-
tionality Act (8 U.S.C. 1255) that the
Immigration and Naturalization Serv-
ice has accepted as ‘“‘properly filed”
(within the meaning of 8 CFR 245.2(a)
(1) or (2)) and whose departure the Im-
migration and Naturalization service
does not contemplate enforcing. Ask
for a copy of INS Form 1-94 or 1-181 or
a passport appropriately stamped;

(7) Aliens granted stays of deporta-
tion by court order, statute or regula-
tion, or by individual determination of
the Immigration and Naturalization
Service pursuant to section 106 of the
Immigration and Nationality Act (8
U.S.C. 1105a) or relevant Immigration
and Naturalization Service instruc-
tions, whose departure that agency
does not contemplate enforcing. Ask
for a copy of INS Form 1-94 or a letter
from the Immigration and Naturaliza-
tion Service, or a copy of a court order
establishing the alien’s status;

(8) Aliens granted asylum pursuant
to section 208 of the Immigration and
Nationality Act (8 U.S.C. 1158). Ask for
a copy of INS Form 1-94 and a letter es-
tablishing this status;

(9) Aliens admitted as refugees pursu-
ant to section 207 of the Immigration
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and Nationality Act (8 U.S.C. 1157) or
section 203(a)(7) of the Immigration
and Nationality Act (8 U.S.C.
1153(a)(7)). Ask for a copy of INS Form
1-94 properly endorsed;

(10) Aliens granted voluntary depar-
ture pursuant to section 242(b) of the
Immigration and Nationality Act (8
U.S.C. 1252(b)) or 8 CFR 242.5 whose de-
parture the Immigration and Nation-
ality Service does not contemplate en-
forcing. Ask for a Form 1-94 or Form I-
210 bearing a departure date;

(11) Aliens granted deferred action
status pursuant to Immigration and
Naturalization Service Operations In-
struction 103.1(a)(ii) prior to June 15,
1984 or §242.1(a)(22) issued June 15, 1984
and later. Ask for a copy of INS Form
1-210 or a letter showing that departure
has been deferred;

(12) Aliens residing in the United
States under orders of supervision pur-
suant to section 242 of the Immigration
and Nationality Act (8 U.S.C. 1252(d)).
Ask for a copy of Form 1-220 B;

(13) Aliens who have entered and con-
tinuously resided in the United States
since before January 1, 1972 (or any
date established by section 249 of the
Immigration and Nationality Act, 8
U.S.C. 1259). Ask for any proof estab-
lishing this entry and continuous resi-
dence;

(14) Aliens granted suspension of de-
portation pursuant to section 244 of the
Immigration and Naturalization Act (8
U.S.C. 1254) and whose departure the
Immigration and Naturalization Serv-
ice does not contemplate enforcing.
Ask for an order from an immigration
judge showing that deportation has
been withheld;

(15) Aliens whose deportation has
been withheld pursuant to section
243(h) of the Immigration and Nation-
ality Act (8 U.S.C. 1253(h)). Ask for an
order from an immigration judge show-
ing that deportation has been withheld;
or

(16) Any other aliens living in the
United States with the knowledge and
permission of the Immigration and
Naturalization Service and whose de-
parture that agency does not con-
template enforcing. (Including perma-
nent non-immigrants as established by
Public Law 99-239, and persons granted
Extended Voluntary Departure due to

42 CFR Ch. IV (10-1-99 Edition)

conditions in the alien’s home country
based on a determination by the Sec-
retary of State).

[55 FR 36819, Sept. 7, 1990, as amended at 56

FR 10807, Mar. 14, 1991; 58 FR 4907, Jan. 19,
1993]

Subpart F—Categorical
Requirements for Eligibility

§435.500 Scope.

This subpart prescribes categorical
requirements for determining the eligi-
bility of both categorically and medi-
cally needy individuals specified in
subparts B, C, and D of this part.

DEPENDENCY

§435.510 Determination
ency.

of depend-

For families with dependent children
who are not receiving AFDC, the agen-
cy must use the definitions and proce-
dures set forth under the State’s AFDC
plan to determine whether—

(a) An individual is a dependent child
because he is deprived of parental sup-
port or care; and

(b) An individual is an eligible mem-
ber of a family with dependent chil-
dren.

[43 FR 45204, Sept. 29, 1978, as amended at 58
FR 4929, Jan. 19, 1993]

AGE

§435.520 Age requirements for the

aged.

The agency must not impose an age
requirement of more than 65 years.

[58 FR 4929, Jan. 19, 1993]

§435.522 Determination of age.

(a) Except as specified in paragraphs
(b) and (c) of this section, in deter-
mining age, the agency must use the
common-law method (under which an
age reached the day before the anniver-
sary of birth).

(b) For families and children, the
agency must use the popular usage
method (under which an age is reached
on the anniversary of birth), if this
method is used under the State’s AFDC
plan.
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