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that date, FFP may continue for up to
120 days from September 28, 1987, or 12
months from the effective date of ter-
mination or nonrenewal, whichever is
earlier.

(c) Basic rules. (1) Except as provided
in paragraphs (d) and (e) of this sec-
tion, FFP in payments to an ICF/MR
ends on the effective date of termi-
nation of the facility’s provider agree-
ment, or if the agreement is not termi-
nated, on the effective date of expira-
tion.

(2) If State law, or a Federal or State
court order or injunction, requires the
agency to extend the provider agree-
ment or continue payments to a facil-
ity after the dates specified in para-
graph (d) of this section, FFP is not
available in those payments.

(d) Exception: Continuation of FFP
after termination or expiration of provider
agreement—(1) Conditions for continu-
ation. FFP is available after the effec-
tive date of termination or expiration
only if—

(i) The evidentiary hearing required
under § 431.153 of this chapter is pro-
vided by the State agency after the ef-
fective date of termination or expira-
tion (or, if begun before termination or
expiration, is not completed until after
that date); and

(ii) Termination or nonrenewal ac-
tion is based on a survey agency cer-
tification that there is no jeopardy to
recipients’ health and safety.

(2) Extent of continuation. FFP is
available only through the earlier of
the following:

(i) The date of issuance of an admin-
istrative hearing decision that upholds
the agency’s termination or non-
renewal action.

(ii) The 120th day after the effective
date of termination of the facility’s
provider agreement or, if the agree-
ment is not terminated, the 120th day
after the effective date of expiration.
(If a hearing decision that upholds the
facility is issued after the end of the
120-day period, when FFP has already
been discontinued, the rules of § 442.42
on retroactive agreements apply).

(e) Applicability of § 441.11. If FFP is
continued during appeal under para-
graph (d) of this section, the 30-day pe-
riod provided by § 441.11 of this chapter
would not begin to run until issuance

of a hearing decision that upholds the
agency’s termination or nonrenewal
action.

[52 FR 32551, Aug. 28, 1987, as amended at 56
FR 48865, Sept. 26, 1991; 59 FR 56236, Nov. 10,
1994]

§ 442.42 FFP under a retroactive pro-
vider agreement following appeal.

(a) Basic rule. Except as specified in
paragraph (b) of this section, if an NF
or ICF/MR prevails on appeal from ter-
mination or, in the case of an ICF/MR,
nonrenewal of a provider agreement,
and the State issues a retroactive
agreement, FFP is available beginning
with the retroactive effective date,
which must be determined in accord-
ance with § 442.13.

(b) Exception. This rule does not
apply if HCFA determines, under
§ 442.30, that the agreement is not valid
evidence that the facility meets the re-
quirements for participation. This ex-
clusion applies even if the State issues
the new agreement as the result of an
administrative hearing decision favor-
able to the facility or under a Federal
or State court order.

[52 FR 32551, Aug. 28, 1987, as amended at 59
FR 56236, Nov. 10, 1994]

Subpart C—Certification of ICFs/
MR

§ 442.100 State plan requirements.
A State plan must provide that the

requirements of this subpart and part
483 are met.

[53 FR 20495, June 3, 1988]

§ 442.101 Obtaining certification.
(a) This section states the require-

ments for obtaining notice of an ICF/
MR’s certification before a Medicaid
agency executes a provider agreement
under § 442.12.

(b) The agency must obtain notice of
certification from the Secretary for an
ICF/MR located on an Indian reserva-
tion.

(c) The agency must obtain notice of
certification from the survey agency
for all other ICFs/MR.

(d) The notice must indicate that one
of the following provisions pertains to
the ICF/MR:
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