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charge by the SNF for the item or serv-
ice, and is also prohibited.

[49 FR 324, Jan. 3, 1984, as amended at 51 FR
22052, June 17, 1986; 52 FR 27765, July 23, 1987;
60 FR 63189, Dec. 8, 1995; 64 FR 41683, July 30,
1999]

§ 489.22 Special provisions applicable
to prepayment requirements.

(a) A provider may not require an in-
dividual entitled to hospital insurance
benefits to prepay in part or in whole
for inpatient services as a condition of
admittance as an inpatient, except
where it is clear upon admission that
payment under Medicare, Part A can-
not be made.

(b) A provider may not deny covered
inpatient services to an individual en-
titled to have payment made for those
services on the ground of inability or
failure to pay a requested amount at or
before admission.

(c) A provider may not evict, or
threaten to evict, an individual for in-
ability to pay a deductible or a coin-
surance amount required under Medi-
care.

(d) A provider may not charge an in-
dividual for (1) its agreement to admit
or readmit the individual on some
specified future date for covered impa-
tient services; or (2) for failure to re-
main an inpatient for any agreed-upon
length of time or for failure to give ad-
vance notice of departure from the pro-
vider’s facilities.

§ 489.23 Specific limitation on charges
for services provided to certain en-
rollees of fee-for-service FEHB
plans.

A provider that furnishes inpatient
hospital services to a retired Federal
worker age 65 or older who is enrolled
in a fee-for-service FEHB plan and who
is not covered under Medicare Part A,
must accept, as payment in full, an
amount that approximates as closely
as possible the Medicare inpatient hos-
pital prospective payment system
(PPS) rate established under part 412.
The payment to the provider is com-
posed of a payment from the FEHB
plan and a payment from the enrollee.
This combined payment approximates
the Medicare PPS rate. The payment
from the FEHB plan approximates, as
closely as possible, the Medicare PPS

rate minus any applicable enrollee de-
ductible, coinsurance, or copayment
amount. The payment from the en-
rollee is equal to the applicable deduct-
ible, coinsurance, or copayment
amount.

[62 FR 56111, Oct. 29, 1997]

§ 489.24 Special responsibilities of
Medicare hospitals in emergency
cases.

(a) General. In the case of a hospital
that has an emergency department, if
any individual (whether or not eligible
for Medicare benefits and regardless of
ability to pay) comes by him or herself
or with another person to the emer-
gency department and a request is
made on the individual’s behalf for ex-
amination or treatment of a medical
condition by qualified medical per-
sonnel (as determined by the hospital
in its rules and regulations), the hos-
pital must provide for an appropriate
medical screening examination within
the capability of the hospital’s emer-
gency department, including ancillary
services routinely available to the
emergency department, to determine
whether or not an emergency medical
condition exists. The examinations
must be conducted by individuals de-
termined qualified by hospital by-laws
or rules and regulations and who meet
the requirements of § 482.55 concerning
emergency services personnel and di-
rection.

(b) Definitions. As used in this sub-
part—

Capacity means the ability of the hos-
pital to accommodate the individual
requesting examination or treatment
of the transferred individual. Capacity
encompasses such things as numbers
and availability of qualified staff, beds
and equipment and the hospital’s past
practices of accommodating additional
patients in excess of its occupancy lim-
its.

Comes to the emergency department
means, with respect to an individual
requesting examination or treatment,
that the individual is on the hospital
property (property includes ambu-
lances owned and operated by the hos-
pital, even if the ambulance is not on
hospital grounds). An individual in a
nonhospital-owned ambulance on hos-
pital property is considered to have
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come to the hospital’s emergency de-
partment. An individual in a nonhos-
pital-owned ambulance off hospital
property is not considered to have
come to the hospital’s emergency de-
partment, even if a member of the am-
bulance staff contacts the hospital by
telephone or telemetry communica-
tions and informs the hospital that
they want to transport the individual
to the hospital for examination and
treatment. In such situations, the hos-
pital may deny access if it is in ‘‘diver-
sionary status,’’ that is, it does not
have the staff or facilities to accept
any additional emergency patients. If,
however, the ambulance staff dis-
regards the hospital’s instructions and
transports the individual on to hospital
property, the individual is considered
to have come to the emergency depart-
ment.

Emergency medical condition means—
(i) A medical condition manifesting

itself by acute symptoms of sufficient
severity (including severe pain, psy-
chiatric disturbances and/or symptoms
of substance abuse) such that the ab-
sence of immediate medical attention
could reasonably be expected to result
in—

(A) Placing the health of the indi-
vidual (or, with respect to a pregnant
woman, the health of the woman or her
unborn child) in serious jeopardy;

(B) Serious impairment to bodily
functions; or

(C) Serious dysfunction of any bodily
organ or part; or

(ii) With respect to a pregnant
woman who is having contractions—

(A) That there is inadequate time to
effect a safe transfer to another hos-
pital before delivery; or

(B) That transfer may pose a threat
to the health or safety of the woman or
the unborn child.

Hospital includes a critical access
hospital as defined in section
1861(mm)(1) of the Act.

Hospital with an emergency department
means a hospital that offers services
for emergency medical conditions (as
defined in this paragraph) within its
capability to do so.

Labor means the process of childbirth
beginning with the latent or early
phase of labor and continuing through
the delivery of the placenta. A woman

experiencing contractions is in true
labor unless a physician certifies that,
after a reasonable time of observation,
the woman is in false labor.

Participating hospital means (i) a hos-
pital or (ii) a critical access hospital as
defined in section 1861(mm)(1) of the
Act that has entered into a Medicare
provider agreement under section 1866
of the Act.

Stabilized means, with respect to an
‘‘emergency medical condition’’ as de-
fined in this section under paragraph
(i) of that definition, that no material
deterioration of the condition is likely,
within reasonable medical probability,
to result from or occur during the
transfer of the individual from a facil-
ity or, with respect to an ‘‘emergency
medical condition’’ as defined in this
section under paragraph (ii) of that def-
inition, that the woman has delivered
the child and the placenta.

To stabilize means, with respect to an
‘‘emergency medical condition’’ as de-
fined in this section under paragraph
(i) of that definition, to provide such
medical treatment of the condition
necessary to assure, within reasonable
medical probability, that no material
deterioration of the condition is likely
to result from or occur during the
transfer of the individual from a facil-
ity or that, with respect to an ‘‘emer-
gency medical condition’’ as defined in
this section under paragraph (ii) of
that definition, the woman has deliv-
ered the child and the placenta.

Transfer means the movement (in-
cluding the discharge) of an individual
outside a hospital’s facilities at the di-
rection of any person employed by (or
affiliated or associated, directly or in-
directly, with) the hospital, but does
not include such a movement of an in-
dividual who (i) has been declared dead,
or (ii) leaves the facility without the
permission of any such person.

(c) Necessary stabilizing treatment for
emergency medical conditions—(1) Gen-
eral. If any individual (whether or not
eligible for Medicare benefits) comes to
a hospital and the hospital determines
that the individual has an emergency
medical condition, the hospital must
provide either—

(i) Within the capabilities of the staff
and facilities available at the hospital,
for further medical examination and

VerDate 29<OCT>99 09:06 Nov 06, 1999 Jkt 183167 PO 00000 Frm 00796 Fmt 8010 Sfmt 8010 Y:\SGML\183167T.XXX pfrm02 PsN: 183167T



797

Health Care Financing Administration, HHS § 489.24

treatment as required to stabilize the
medical condition; or

(ii) For transfer of the individual to
another medical facility in accordance
with paragraph (d) of this section.

(2) Refusal to consent to treatment. A
hospital meets the requirements of
paragraph (c)(1)(i) of this section with
respect to an individual if the hospital
offers the individual the further med-
ical examination and treatment de-
scribed in that paragraph and informs
the individual (or a person acting on
the individual’s behalf) of the risks and
benefits to the individual of the exam-
ination and treatment, but the indi-
vidual (or a person acting on the indi-
vidual’s behalf) refuses to consent to
the examination and treatment. The
medical record must contain a descrip-
tion of the examination, treatment, or
both if applicable, that was refused by
or on behalf of the individual. The hos-
pital must take all reasonable steps to
secure the individual’s written in-
formed refusal (or that of the person
acting on his or her behalf). The writ-
ten document should indicate that the
person has been informed of the risks
and benefits of the examination or
treatment, or both.

(3) Delay in examination or treatment.
A participating hospital may not delay
providing an appropriate medical
screening examination required under
paragraph (a) of this section or further
medical examination and treatment re-
quired under paragraph (c) in order to
inquire about the individual’s method
of payment or insurance status.

(4) Refusal to consent to transfer. A
hospital meets the requirements of
paragraph (c)(1)(ii) of this section with
respect to an individual if the hospital
offers to transfer the individual to an-
other medical facility in accordance
with paragraph (d) of this section and
informs the individual (or a person act-
ing on his or her behalf) of the risks
and benefits to the individual of the
transfer, but the individual (or a per-
son acting on the individual’s behalf)
refuses to consent to the transfer. The
hospital must take all reasonable steps
to secure the individual’s written in-
formed refusal (or that of a person act-
ing on his or her behalf). The written
document must indicate the person has
been informed of the risks and benefits

of the transfer and state the reasons
for the individual’s refusal. The med-
ical record must contain a description
of the proposed transfer that was re-
fused by or on behalf of the individual.

(d) Restricting transfer until the indi-
vidual is stabilized—(1) General. If an in-
dividual at a hospital has an emer-
gency medical condition that has not
been stabilized (as defined in paragraph
(b) of this section), the hospital may
not transfer the individual unless—

(i) The transfer is an appropriate
transfer (within the meaning of para-
graph (d)(2) of this section); and

(ii)(A) The individual (or a legally re-
sponsible person acting on the individ-
ual’s behalf) requests the transfer,
after being informed of the hospital’s
obligations under this section and of
the risk of transfer. The request must
be in writing and indicate the reasons
for the request as well as indicate that
he or she is aware of the risks and ben-
efits of the transfer;

(B) A physician (within the meaning
of section 1861(r)(1) of the Act) has
signed a certification that, based upon
the information available at the time
of transfer, the medical benefits rea-
sonably expected from the provision of
appropriate medical treatment at an-
other medical facility outweigh the in-
creased risks to the individual or, in
the case of a woman in labor, to the
woman or the unborn child, from being
transferred. The certification must
contain a summary of the risks and
benefits upon which it is based; or

(C) If a physician is not physically
present in the emergency department
at the time an individual is trans-
ferred, a qualified medical person (as
determined by the hospital in its by-
laws or rules and regulations) has
signed a certification described in
paragraph (d)(1)(ii)(B) of this section
after a physician (as defined in section
1861(r)(1) of the Act) in consultation
with the qualified medical person,
agrees with the certification and subse-
quently countersigns the certification.
The certification must contain a sum-
mary of the risks and benefits upon
which it is based.

(2) A transfer to another medical fa-
cility will be appropriate only in those
cases in which—
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(i) The transferring hospital provides
medical treatment within its capacity
that minimizes the risks to the individ-
ual’s health and, in the case of a
woman in labor, the health of the un-
born child;

(ii) The receiving facility—
(A) Has available space and qualified

personnel for the treatment of the indi-
vidual; and

(B) Has agreed to accept transfer of
the individual and to provide appro-
priate medical treatment;

(iii) The transferring hospital sends
to the receiving facility all medical
records (or copies thereof) related to
the emergency condition which the in-
dividual has presented that are avail-
able at the time of the transfer, includ-
ing available history, records related
to the individual’s emergency medical
condition, observations of signs or
symptoms, preliminary diagnosis, re-
sults of diagnostic studies or telephone
reports of the studies, treatment pro-
vided, results of any tests and the in-
formed written consent or certification
(or copy thereof) required under para-
graph (d)(1)(ii) of this section, and the
name and address of any on-call physi-
cian (described in paragraph (f) of this
section) who has refused or failed to
appear within a reasonable time to pro-
vide necessary stabilizing treatment.
Other records (e.g., test results not yet
available or historical records not
readily available from the hospital’s
files) must be sent as soon as prac-
ticable after transfer; and

(iv) The transfer is effected through
qualified personnel and transportation
equipment, as required, including the
use of necessary and medically appro-
priate life support measures during the
transfer.

(3) A participating hospital may not
penalize or take adverse action against
a physician or a qualified medical per-
son described in paragraph (d)(1)(ii)(C)
of this section because the physician or
qualified medical person refuses to au-
thorize the transfer of an individual
with an emergency medical condition
that has not been stabilized, or against
any hospital employee because the em-
ployee reports a violation of a require-
ment of this section.

(e) Recipient hospital responsibilities. A
participating hospital that has special-

ized capabilities or facilities (includ-
ing, but not limited to, facilities such
as burn units, shock-trauma units, neo-
natal intensive care units, or (with re-
spect to rural areas) regional referral
centers) may not refuse to accept from
a referring hospital within the bound-
aries of the United States an appro-
priate transfer of an individual who re-
quires such specialized capabilities or
facilities if the receiving hospital has
the capacity to treat the individual.

(f) Termination of provider agreement.
If a hospital fails to meet the require-
ments of paragraph (a) through (e) of
this section, HCFA may terminate the
provider agreement in accordance with
§ 489.53.

(g) Consultation with Peer Review Or-
ganizations (PROs)—(1) General. Except
as provided in paragraph (g)(3) of this
section, in cases where a medical opin-
ion is necessary to determine a physi-
cian’s or hospital’s liability under sec-
tion 1867(d)(1) of the Act, HCFA re-
quests the appropriate PRO (with a
contract under Part B of title XI of the
Act) to review the alleged section
1867(d) violation and provide a report
on its findings in accordance with para-
graph (g)(2)(iv) and (v) of this section.
HCFA provides to the PRO all informa-
tion relevant to the case and within its
possession or control. HCFA, in con-
sultation with the OIG, also provides
to the PRO a list of relevant questions
to which the PRO must respond in its
report.

(2) Notice of review and opportunity for
discussion and additional information.
The PRO shall provide the physician
and hospital reasonable notice of its re-
view, a reasonable opportunity for dis-
cussion, and an opportunity for the
physician and hospital to submit addi-
tional information before issuing its
report. When a PRO receives a request
for consultation under paragraph (g)(1)
of this section, the following provisions
apply—

(i) The PRO reviews the case before
the 15th calendar day and makes its
tentative findings.

(ii) Within 15 calendar days of receiv-
ing the case, the PRO gives written no-
tice, sent by certified mail, return re-
ceipt requested, to the physician or the
hospital (or both if applicable).
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(iii)(A) The written notice must con-
tain the following information:

(1) The name of each individual who
may have been the subject of the al-
leged violation.

(2) The date on which each alleged
violation occurred.

(3) An invitation to meet, either by
telephone or in person, to discuss the
case with the PRO, and to submit addi-
tional information to the PRO within
30 calendar days of receipt of the no-
tice, and a statement that these rights
will be waived if the invitation is not
accepted. The PRO must receive the in-
formation and hold the meeting within
the 30-day period.

(4) A copy of the regulations at 42
CFR 489.24.

(B) For purposes of paragraph
(g)(2)(iii)(A) of this section, the date of
receipt is presumed to be 5 days after
the certified mail date on the notice,
unless there is a reasonable showing to
the contrary.

(iv) The physician or hospital (or
both where applicable) may request a
meeting with the PRO. This meeting is
not designed to be a formal adversarial
hearing or a mechanism for discovery
by the physician or hospital. The meet-
ing is intended to afford the physician
and/or the hospital a full and fair op-
portunity to present the views of the
physician and/or hospital regarding the
case. The following provisions apply to
that meeting:

(A) The physician and/or hospital has
the right to have legal counsel present
during that meeting. However, the
PRO may control the scope, extent,
and manner of any questioning or any
other presentation by the attorney.
The PRO may also have legal counsel
present.

(B) The PRO makes arrangements so
that, if requested by HCFA or the OIG,
a verbatim transcript of the meeting
may be generated. If HCFA or OIG re-
quests a transcript, the affected physi-
cian and/or the affected hospital may
request that HCFA provide a copy of
the transcript.

(C) The PRO affords the physician
and/or the hospital an opportunity to
present, with the assistance of counsel,
expert testimony in either oral or writ-
ten form on the medical issues pre-
sented. However, the PRO may reason-

ably limit the number of witnesses and
length of such testimony if such testi-
mony is irrelevant or repetitive. The
physician and/or hospital, directly or
through counsel, may disclose patient
records to potential expert witnesses
without violating any non-disclosure
requirements set forth in part 476 of
this chapter.

(D) The PRO is not obligated to con-
sider any additional information pro-
vided by the physician and/or the hos-
pital after the meeting, unless, before
the end of the meeting, the PRO re-
quests that the physician and/or hos-
pital submit additional information to
support the claims. The PRO then al-
lows the physician and/or the hospital
an additional period of time, not to ex-
ceed 5 calendar days from the meeting,
to submit the relevant information to
the PRO.

(v) Within 60 calendar days of receiv-
ing the case, the PRO must submit to
HCFA a report on the PRO’s findings.
HCFA provides copies to the OIG and
to the affected physician and/or the af-
fected hospital. The report must con-
tain the name of the physician and/or
the hospital, the name of the indi-
vidual, and the dates and times the in-
dividual arrived at and was transferred
(or discharged) from the hospital. The
report provides expert medical opinion
regarding whether the individual in-
volved had an emergency medical con-
dition, whether the individual’s emer-
gency medical condition was stabilized,
whether the individual was transferred
appropriately, and whether there were
any medical utilization or quality of
care issues involved in the case.

(vi) The report required under para-
graph (g)(2)(v) of this section should
not state an opinion or conclusion as
to whether section 1867 of the Act or
§ 489.24 has been violated.

(3) If a delay would jeopardize the
health or safety of individuals or when
there was no screening examination,
the PRO review described in this sec-
tion is not required before the OIG may
impose civil monetary penalties or an
exclusion in accordance with section
1867(d)(1) of the Act and 42 CFR part
1003 of this title.
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(4) If the PRO determines after a pre-
liminary review that there was an ap-
propriate medical screening examina-
tion and the individual did not have an
emergency medical condition, as de-
fined by paragraph (b) of this section,
then the PRO may, at its discretion,
return the case to HCFA and not meet
the requirements of paragraph (g) ex-
cept for those in paragraph (g)(2)(v).

(h) Release of PRO assessments. Upon
request, HCFA may release a PRO as-
sessment to the physician and/or hos-
pital, or the affected individual, or his
or her representative. The PRO physi-
cian’s identity is confidential unless he
or she consents to its release. (See
§§ 476.132 and 476.133 of this chapter.)

[59 FR 32120, June 22, 1994, as amended at 62
FR 46037, Aug. 29, 1997]

EFFECTIVE DATE NOTE: At 59 FR 32120,
June 22, 1994, § 489.24 was added. Paragraphs
(d) and (g) contain information collection
and recordkeeping requirements and will not
become effective until approved by the Office
of Management and Budget. A document will
be published in the FEDERAL REGISTER once
approval has been obtained.

§ 489.25 Special requirements con-
cerning CHAMPUS and CHAMPVA
programs.

For inpatient services, a hospital
that participates in the Medicare pro-
gram must participate in any health
plan contracted under 10 U.S.C. 1079 or
1086 (Civilian Health and Medical Pro-
gram of the Uniformed Services) and
under 38 U.S.C. 613 (Civilian Health and
Medical Program of the Veterans Ad-
ministration) and accept the
CHAMPUS/CHAMPVA-determined al-
lowable amount as payment in full,
less applicable deductible, patient cost-
share, and noncovered items. Hospitals
must meet the requirements of 32 CFR
part 199 concerning program benefits
under the Department of Defense. This
section applies to inpatient services
furnished to beneficiaries admitted on
or after January 1, 1987.

[59 FR 32123, June 22, 1994]

§ 489.26 Special requirements con-
cerning veterans.

For inpatient services, a hospital
that participates in the Medicare pro-
gram must admit any veteran whose
admission is authorized by the Depart-

ment of Veterans Affairs under 38
U.S.C. 603 and must meet the require-
ments of 38 CFR part 17 concerning ad-
missions practices and payment meth-
odology and amounts. This section ap-
plies to services furnished to veterans
admitted on and after July 1, 1987.

[59 FR 32123, June 22, 1994]

§ 489.27 Beneficiary notice of dis-
charge rights.

A hospital that participates in the
Medicare program must furnish each
Medicare beneficiary, or an individual
acting on his or her behalf, the notice
of discharge rights HCFA supplies to
the hospital to implement section
1866(a)(1)(M) of the Act. The hospital
must provide timely notice during the
course of the hospital stay. For pur-
poses of this paragraph, the course of
the hospital stay may begin with the
provision of a package of information
regarding scheduled preadmission test-
ing and registration for a planned hos-
pital admission. The hospital must be
able to demonstrate compliance with
this requirement.

[61 FR 46225, Aug. 30, 1996, as amended at 62
FR 46037, Aug. 29, 1997]

§ 489.28 Special capitalization require-
ments for HHAs.

(a) Basic rule. An HHA entering the
Medicare program on or after January
1, 1998, including a new HHA as a result
of a change of ownership, if the change
of ownership results in a new provider
number being issued, must have avail-
able sufficient funds, which we term
‘‘initial reserve operating funds,’’ to
operate the HHA for the three month
period after its Medicare provider
agreement becomes effective, exclusive
of actual or projected accounts receiv-
able from Medicare or other health
care insurers.

(b) Standard. Initial reserve operating
funds are sufficient to meet the re-
quirement of this section if the total
amount of such funds is equal to or
greater than the product of the actual
average cost per visit of three or more
similarly situated HHAs in their first
year of operation (selected by HCFA
for comparative purposes) multiplied
by the number of visits projected by
the HHA for its first three months of
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