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to reach an agreement or for a medi-
ator to make an informed judgement
that an agreement is not possible. NSF
will take no further administrative ac-
tion on any complaint if the complain-
ant refuses to participate in the medi-
ation process.

(c) If the complainant and the recipi-
ent reach an agreement, the mediator
shall prepare a written statement of
the agreement and have the complain-
ant and recipient sign it. The mediator
shall send a copy of the agreement to
NSF. NSF shall take no further action
on the complaint unless the complain-
ant or the recipient fails to comply
with the agreement, in which case the
other party may request that the com-
plaint be reopened.

(d) The mediator shall protect the
confidentiality of all information ob-
tained in the course of the mediation
process. No mediator shall testify in
any adjudicative proceeding, produce
any document, or otherwise disclose
any information obtained in the course
of the mediation process without prior
approval of the head of the Federal Me-
diation and Conciliation Service.

(e) NSF will use the mediation proc-
ess for a maximum of 60 days after re-
ceiving a complaint. Mediation ends if:

(1) 60 days elapse from the time NSF
receives a sufficient complaint: or

(2) Before the end of the 60 day pe-
riod, an agreement is reached; or

(3) Before the end of the 60 day pe-
riod, the mediator determines that an
agreement cannot be reached.

(f) The mediator shall return unre-
solved complaints to NSF.

§ 617.11 Investigation.

(a) Informal investigation. (1) NSF will
investigate complaints that are unre-
solved after mediation or are reopened
because of violation of a mediation
agreement.

(2) As part of the initial investiga-
tion, NSF will use informal fact finding
methods, including joint or separate
discussions with the complainant and
recipient, to establish the facts, and, if
possible, will settle the complaint on
terms that are agreeable to the parties.
NSF may seek the assistance of any in-
volved State program agency.

(3) NSF will put any agreement in
writing and have it signed by the par-
ties and an authorized official of NSF.

(4) A settlement shall not affect
other enforcement efforts of NSF, in-
cluding compliance reviews, or indi-
vidual complaints that involve the re-
cipient.

(5) A settlement is not a finding of
discrimination against the recipient.

(b) Formal investigation. If NSF can-
not resolve the complaint through in-
formal investigation, it will begin to
develop formal findings through fur-
ther investigation of the complaint. If
the investigation indicates a violation
of the Act, NSF will try to obtain vol-
untary compliance. If NSF cannot ob-
tain voluntary compliance, it will
begin enforcement as described in
§ 617.12. If the investigation does not in-
dicate a violation of the Act, NSF will
issue a written determination in favor
of the recipient.

§ 617.12 Compliance procedure.
(a) NSF may enforce this part by ei-

ther termination of a recipient’s finan-
cial asistance from NSF under the pro-
gram or activity involved where the re-
cipient has violated the Act or this
part or refusal to grant further finan-
cial assistance under the program or
activity involved where the recipient
has violated the Act or this part. The
determination of the recipient’s viola-
tion may be made only after a recipi-
ent has had an opportunity for a hear-
ing on the record before an administra-
tive law judge. Therefore, cases settled
in the mediation process or before a
hearing will not involve termination of
a recipient’s Federal financial assist-
ance from NSF.

(b) NSF may also enforce this part by
any other means authorized by law, in-
cluding but not limited to:

(1) Referral to the Department of
Justice for proceedings to enforce any
rights of the United States or obliga-
tions by this part.

(2) Use of any requirement of or re-
ferral to any Federal, State, or local
government agency that will have the
effect of correcting a violation of the
Act or this part.

(c) NSF will limit any termination or
refusal to grant further financial as-
sistance to the particular recipient and
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the particular program found to be in
violation of the Act. NSF will not base
any part of a termination or refusal on
a finding with respect to any program
or activity of the recipient which does
not receive Federal financial assist-
ance for NSF.

(d) NSF will not begin any hearing
under paragraph (a) until the Director
has advised the recipient of its failure
to comply with this part and has deter-
mined that voluntary compliance can-
not be obtained.

(e) NSF will not terminate or refuse
to grant Federal financial assistance
until thirty days have elapsed after the
Director has sent a written report of
the circumstances and grounds of the
action to the committees of the Con-
gress having legislative jurisdiction
over the Federal program or activity
involved. The Director will file a report
whenever any action is taken under
paragraph (f) of this section.

(f) Alternate Funds Disbursal Proce-
dures. (1) When NSF withholds funds
from a recipient under these regula-
tions, the Secretary may disburse the
withheld funds directly to an alternate
recipient: Any public or non-profit pri-
vate organization or agency, or State
or political subdivision of the State.

(2) The Director will require any al-
ternate recipient to demonstrate:

(i) The ability to comply with these
regulations; and

(ii) The ability to achieve the goals
of the Federal statute authorizing the
program or activity.

§ 617.13 Hearings, decisions, post-ter-
mination proceedings.

Procedures prescribed in 45 CFR 611.9
and 611.10 for NSF enforcement of Title
VI of the Civil Rights Act of 1964 shall
apply also for NSF enforcement of this
part. At the conclusion of any action
taken under § 617.12, NSF, shall remind
both parties of the right to judicial re-
view established by 42 U.S.C. 6105.

§ 617.14 Remedial action by recipients.
Where the Director finds that a re-

cipient has discriminated on the basis
of age, the recipient shall take any re-
medial action the Director may require
to overcome the effects of the discrimi-
nation. If another recipient exercises
control over the recipient that has dis-

criminated, the Director may require
both recipients to take remedial ac-
tion.

§ 617.15 Exhaustion of administrative
remedies.

(a) A complainant may file a civil ac-
tion after exhausting administrative
remedies under the Act. Administra-
tive remedies are exhausted if:

(1) 180 days have elapsed since the
complainant filed a sufficient com-
plaint and NSF has made no finding
with regard to the complaint; or

(2) NSF issues any finding in favor of
the recipient.

(b) If NSF fails to make a finding
within 180 days or issues a finding in
favor of the recipient, NSF will:

(1) Promptly advise the complainant
of this fact; and

(2) Advise the complainant of his or
her right to bring a civil action for in-
junctive relief under 42 U.S.C. 6104; and

(3) Inform the complainant that
under 42 U.S.C. 6104:

(i) The complainant may bring a civil
action only in a United States District
court for the district in which the re-
cipient is located or transacts business;

(ii) A complainant prevailing in a
civil action has the right to be awarded
the costs of the action, including rea-
sonable attorney’s fees, but that the
complainant must demand these costs
in the complaint;

(iii) Before commencing the action
the complainant shall give 30 days no-
tice by registered mail to the Director,
the Attorney General of the United
States, and the recipient;

(iv) The notice must state the alleged
violation of the Act; the relief re-
quested; the court in which the com-
plainant is bringing the action; and
whether or not attorney’s fees are de-
manded in the event the complainant
prevails; and

(v) The complainant may not bring
an action if the same alleged violation
of the Act by the same recipient is the
subject of a pending action in any
court of the United States.

§ 617.16 Prohibition against intimida-
tion or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against a
person who:
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