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(a) Use of such test or other criterion
is shown to predict validly successful
performance in the position in ques-
tion; and

(b) Alternative tests or criteria for
such purpose, which do not have such
disproportionately adverse effect, are
shown to be unavailable.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§86.583 Recruitment.

(a) Nondiscriminatory recruitment and
hiring. A recipient shall not discrimi-
nate on the basis of sex in the recruit-
ment and hiring of employees. Where a
recipient has been found to be pres-
ently discriminating on the basis of sex
in the recruitment or hiring of employ-
ees, or has been found to have in the
past so discriminated, the recipient
shall recruit members of the sex so dis-
criminated against so as to overcome
the effects of such past or present dis-
crimination.

(b) Recruitment patterns. A recipient
shall not recruit primarily or exclu-
sively at entities which furnish as ap-
plicants only or predominantly mem-
bers of one sex if such actions have the
effect of discriminating on the basis of
sex in violation of this subpart.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§86.54 Compensation.

A recipient shall not make or enforce
any policy or practice which, on the
basis of sex:

(a) Makes distinctions in rates of pay
or other compensation;

(b) Results in the payment of wages
to employees of one sex at a rate less
than that paid to employees of the op-
posite sex for equal work on jobs the
performance of which requires equal
skill, effort, and responsibility, and
which are performed under similar
working conditions.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§86.55 Job classification and struc-
ture.

A recipient shall not:
(a) Classify a job as being for males
or for females;
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(b) Maintain or establish separate
lines of progression, seniority lists, ca-
reer ladders, or tenure systems based
on sex; or

(c) Maintain or establish separate
lines of progression, seniority systems,
career ladders, or tenure systems for
similar jobs, position descriptions, or
job requirements which classify per-
sons on the basis of sex, unless sex is a
bona-fide occupational qualification
for the positions in question as set
forth in §86.61.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

[40 FR 24128, June 4, 1975; 40 FR 39506, Aug.
28, 1975]

§86.56 Fringe benefits.

(a) Fringe benefits defined. For pur-
poses of this part, fringe benefits means:
Any medical, hospital, accident, life in-
surance or retirement benefit, service,
policy or plan, any profit-sharing or
bonus plan, leave, and any other ben-
efit or service of employment not sub-
ject to the provision of §86.54.

(b) Prohibitions. A recipient shall not:

(1) Discriminate on the basis of sex
with regard to making fringe benefits
available to employees or make fringe
benefits available to spouses, families,
or dependents of employees differently
upon the basis of the employee’s sex;

(2) Administer, operate, offer, or par-
ticipate in a fringe benefit plan which
does not provide either for equal peri-
odic benefits for members of each sex,
or for equal contributions to the plan
by such recipient for members of each
sex; or

(3) Administer, operate, offer, or par-
ticipate in a pension or retirement plan
which establishes different optional or
compulsory retirement ages based on
sex or which otherwise discriminates in
benefits on the basis of sex.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§86.57 Marital or parental status.

(a) General. A recipient shall not
apply any policy or take any employ-
ment action:

(1) Concerning the potential marital,
parental, or family status of an em-
ployee or applicant for employment
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which treats persons differently on the
basis of sex; or

(2) Which is based upon whether an
employee or applicant for employment
is the head of household or principal
wage earner in such employee’s or ap-
plicant’s family unit.

(b) Pregnancy. A recipient shall not
discriminate against or exclude from
employment any employee or applicant
for employment on the basis of preg-
nancy, childbirth, false pregnancy, ter-
mination of pregnancy, or recovery
therefrom.

(c) Pregnancy as a temporary disability.
A recipient shall treat pregnancy,
childbirth, false pregnancy, termi-
nation of pregnancy, and recovery
therefrom and any temporary dis-
ability resulting therefrom as any
other temporary disability for all job
related purposes, including commence-
ment, duration and extensions of leave,
payment of disability income, accrual
of seniority and any other benefit or
service, and reinstatement, and under
any fringe benefit offered to employees
by virtue of employment.

(d) Pregnancy leave. In the case of a
recipient which does not maintain a
leave policy for its employees, or in the
case of an employee with insufficient
leave or accrued employment time to
qualify for leave under such a policy, a
recipient shall treat pregnancy, child-
birth, false pregnancy, termination of
pregnancy and recovery therefrom as a
justification for a leave of absence
without pay for a reasonable period of
time, at the conclusion of which the
employee shall be reinstated to the sta-
tus which she held when the leave
began or to a comparable position,
without decrease in rate of compensa-
tion or loss of promotional opportuni-
ties, or any other right or privilege of
employment.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§86.58 Effect of State or local law or
other requirements.

(a) Prohibitory requirements. The obli-
gation to comply with this subpart is
not obviated or alleviated by the exist-
ence of any State or local law or other
requirement which imposes prohibi-
tions or limits upon employment of

§86.61

members of one sex which are not im-
posed upon members of the other sex.

(b) Benefits. A recipient which pro-
vides any compensation, service, or
benefit to members of one sex pursuant
to a State or local law or other require-
ment shall provide the same compensa-
tion, service, or benefit to members of
the other sex.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§86.59 Advertising.

A recipient shall not in any adver-
tising related to employment indicate
preference, limitation, specification, or
discrimination based on sex unless sex
is a bona-fide occupational qualifica-
tion for the particular job in question.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§86.60 Pre-employment inquiries.

(a) Marital status. A recipient shall
not make pre-employment inquiry as
to the marital status of an applicant
for employment, including whether
such applicant is ‘““Miss or Mrs.”’

(b) Sex. A recipient may make pre-
employment inquiry as to the sex of an
applicant for employment, but only if
such inquiry is made equally of such
applicants of both sexes and if the re-
sults of such inquiry are not used in
connection with discrimination prohib-
ited by this part.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§86.61 Sex as a bona-fide occupational
qualification.

A recipient may take action other-
wise prohibited by this subpart pro-
vided it is shown that sex is a bona-fide
occupational qualification for that ac-
tion, such that consideration of sex
with regard to such action is essential
to successful operation of the employ-
ment function concerned. A recipient
shall not take action pursuant to this
section which is based upon alleged
comparative employment characteris-
tics or stereotyped characterizations of
one or the other sex, or upon pref-
erence based on sex of the recipient,
employees, students, or other persons,
but nothing contained in this section
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