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recipient shall take any remedial ac-
tion which the agency may require to
overcome the effects of the discrimina-
tion. If another recipient exercises con-
trol over the recipient that has dis-
criminated, both recipients may be re-
quired to take remedial action.

(b) Even in the absence of a finding of
discrimination, a recipient may take
affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in the recipient’s
program or activity on the basis of age.

(c) If a recipient operating a program
which serves the elderly or children in
addition to persons of other ages, pro-
vides special benefits to the elderly or
to children the provision of those bene-
fits shall be presumed to be voluntary
affirmative action provided that it
does not have the effect of excluding
otherwise eligible persons from partici-
pation in the program.

§ 90.50 Exhaustion of administrative
remedies.

(a) The agency shall provide in its
regulations that a complainant may
file a civil action following the exhaus-
tion of adminstrative remedies under
the Act. Administrative remedies are
exhausted if:

(1) 180 days have elapsed since the
complainant filed the complaint and
the agency has made no finding with
regard to the complaint; or

(2) The agency issues any finding in
favor of the recipient.

(b) If either of the conditions set
forth in § 90.50(a) is satisfied the agency
shall:

(1) Promptly advise the complainant
of this fact; and

(2) Advise the complainant of his or
her right, under section 305(e) of the
Act, to bring a civil action for injunc-
tive relief that will effect the purposes
of the Act; and

(3) Inform the complainant:
(i) That a civil action can only be

brought in a United States district
court for the district in which the re-
cipient is found or transacts business;

(ii) That a complainant prevailing in
a civil action has the right to be
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that
these costs must be demanded in the
complaint;

(iii) That before commencing the ac-
tion the complainant shall give 30 days
notice by registered mail to the Sec-
retary, the Attorney General of the
United States, the head of the granting
agency, and the recipient;

(iv) That the notice shall state: the
alleged violation of the Act; the relief
requested; the court in which the ac-
tion will be brought; and whether or
not attorney’s fees are demanded in the
event the complainant prevails; and

(v) That no action shall be brought if
the same alleged violation of the Act
by the same recipient is the subject of
a pending action in any court of the
United States.

Subpart E—Future Review of Age
Discrimination Regulations

§ 90.61 Review of general regulations.

The Secretary shall review the effec-
tiveness of these regulations in secur-
ing compliance with the Act. As part of
this review, 30 months after the effec-
tive date of these regulations, the Sec-
retary shall publish a notice of oppor-
tunity for public comment on the effec-
tiveness of the regulations. The Sec-
retary will assess the comments and
publish the results of the review and
assessment in the FEDERAL REGISTER.

§ 90.62 Review of agency regulations.

Each agency shall review the effec-
tiveness of its regulations in securing
compliance with the Act. As part of
this review, 30 months after the effec-
tive date of its regulations, each agen-
cy shall publish a notice of opportunity
for public comment on the effective-
ness of the agency regulations. Each
agency shall assess the comments and
publish the results of the review in the
FEDERAL REGISTER.
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