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(v) A revised budget for the entirety
of the project’s life-cycle, including
operational and development cost cat-
egories;

(vi) A project expenditures report
that consists of a detailed accounting
of all expenditures for project develop-
ment over the past year and an expla-
nation of the differences between pro-
jected expenses in the approved APD
and actual expenditures for the past
year;

(vii) A report of any approved or an-
ticipated changes to the allocation
basis in the APD’s approved cost allo-
cation methodology; and

(viii) An acquisition summary for the
upcoming year or development phase
that provides the following informa-
tion on proposed acquisitions:

(A) Type and scope of contract

(B) Procurement strategy

(C) Estimated cost or not to exceed
amount

(D) Timeframe of contract

(E) A statement or certification that
the proposed acquisition will comply
with all State and Federal require-
ments including the retention of soft-
ware ownership rights specified in
§95.617.

(2) The As-Needed APDU is a docu-
ment that requests approval for addi-
tional funding and/or authority for
project continuation when significant
changes are anticipated, when the
project is being funded on a phased im-
plementation basis, or to clarify
project information requested as an ap-
proval condition of the Planning APD,
Annual APDU, or Implementation
APD. The As-Needed APDU may be
submitted any time as a stand-alone
funding or project continuation re-
quest, or may be submitted as part of
the Annual APDU. The As-Needed
APDU is submitted:

(i) When the State anticipates incre-
mental project expenditures (exceeding
specified thresholds);

(ii) When the State anticipates a
schedule extension of more than 60
days for major milestones;

(iii) When the State anticipates
major changes in the scope of its
project, e.g., a change in its procure-
ment plan, procurement activities, sys-
tem concept or development approach;
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(iv) When the State anticipates sig-
nificant changes to its cost distribu-
tion methodology or distribution of
costs among Federal programs; and/or,

(v) When the State anticipates sig-
nificant changes to its cost benefit pro-
jections. The As-Needed APDU shall
provide supporting documentation to
justify the need for a change to the ap-
proved budget.

(vi) Changes to the acquisition sum-
mary in the following areas:

(A) Type and scope of contract

(B) Procurement strategy

(C) Estimated cost or not to exceed
amount

(D) Timeframe of contract

(E) A statement or certification that
the proposed acquisition will comply
with all State and Federal require-
ments including the retention of soft-
ware ownership rights specified in
§95.617.

(F) New acquisitions not summarized
in the Annual APDU.

(3) The Operational Advance Plan-
ning Document Update (OAPDU) is an
annual submission of no more than two
pages, including:

(i) Summary of activities;

(ii) Acquisitions; and,

(iii) Annual budget by project/system
receiving funding through the pro-
grams covered under this part.

[75 FR 66337, Oct. 28, 2010, as amended at 81
FR 35479, June 2, 2016]

§95.611 Prior approval conditions.

(a) General acquisition requirements. (1)
A State shall obtain prior approval
from the Department which is reflected
in a record, as specified in paragraph
(b) of this section, when the State
plans to acquire ADP equipment or
services with proposed FFP at the reg-
ular matching rate that it anticipates
will have total acquisition costs of
$5,000,000 or more in Federal and State
funds. States will be required to submit
an Operational APDU only if they ex-
ceed the threshold requiring Federal
approval, and only upon the receipt of
a submission request, which is re-
flected in a record, from the Depart-
ment. See definition of software main-
tenance under §95.605.

(2) A State must obtain prior ap-
proval from the Department which is
reflected in a record, as specified in
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paragraph (b) of this section, when the
State plans to acquire ADP equipment
or services with proposed FFP at the
enhanced matching rate subject to one
of the following:

(i) If authorized by §205.35 of this
title and part 307 of this title, regard-
less of the acquisition cost.

(ii) If authorized by 42 CFR part 433,
subpart C, if the contract is antici-
pated to or will exceed $500,000.

(3) A State shall obtain prior ap-
proval from the Department, which is
reflected in a record, for a sole source/
non-competitive acquisition, of ADP
equipment or services with a total
State and Federal acquisition cost of
$1,000,000 or more.

(4) Except as provided for in para-
graph (a)(5) of this section, the State
shall submit multi-program requests
for Department approval, signed by the
appropriate State official, to the De-
partment’s Secretary or his/her des-
ignee. For each HHS agency that has
federal funding participation in the
project, an additional copy must be
provided to the applicable Federal pro-
gram office and respective Regional Of-
fices.

(5) States shall submit requests for
approval which affect only one approv-
ing component of HHS (CMS, OCSE, or
Children’s Bureau), to the applicable
Federal program office and Regional
Administrator.

(6) The Department will not approve
any Planning or Implementation APD
that does not include all information
required in §95.610.

(b) Specific prior approval requirements.
The State agency shall obtain written
approval of the Department prior to
the initiation of project activity.

(1) For regular FFP requests.

(i) For the Planning APD subject to
the dollar thresholds specified in para-
graph (a) of this section.

(ii) For the Implementation APD
subject to the dollar thresholds speci-
fied in paragraph (a) of this section.

(iii) For acquisition documents, an
exemption from prior Federal prior ap-
proval shall be assumed in the approval
of the Planning, Annual or As-Needed
APDU provided that:

(A) The acquisition summary pro-
vides sufficient detail to base an ex-
emption request;

45 CFR Subtitle A (10-1-22 Edition)

(B) The acquisition does not deviate
from the terms of the exemption; and

(C) The acquisition is not the initial
acquisition for a high risk activity,
such as software application develop-
ment. Acquisitions, whether exempted
from prior Federal approval or not,
must comply with the Federal provi-
sions contained in §95.610(c)(1)(viii) or
(c)(2)(vi) or submit an Acquisition
Checklist.

(iv) For noncompetitive acquisitions,
including contract amendments, when
the resulting contract is anticipated to
exceed $1,000,000, States will be re-
quired to submit a sole source jus-
tification in addition to the acquisition
document. The sole source justification
can be provided as part of the Plan-
ning, Annual or As-Needed APDU.

(v) If the State does not opt for an
exemption or submittal of an Acquisi-
tion Checklist for the contract, prior
to the execution, the State will be re-
quired to submit the contract when it
is anticipated to exceed the following
thresholds, unless specifically exempt-
ed by the Department:

(A) Software application develop-
ment—$6,000,000 or more (competitive)
and $1,000,000 or more (noncompeti-
tive);

(B) Hardware and Commercial Off-
the-Shelf (COTS) software—$20,000,000
or more (competitive) and $1,000,000 or
more (noncompetitive);

(C) Operations and Software Mainte-
nance acquisitions combined with
hardware, COTS or software applica-
tion development—the thresholds stat-
ed in §95.611(b)(1)(v)(A) and (B) apply.

(vi) For contract amendments within
the scope of the base contract, unless
specifically exempted by the Depart-
ment, prior to execution of the con-
tract amendment involving contract
cost increases which cumulatively ex-
ceed 20 percent of the base contract
cost.

(2) For enhanced FFP requests.

(i) For the Planning APD.

(ii) For the Implementation APD.

(iii) For the acquisition solicitation
documents and contract, unless specifi-
cally exempted by the Department,
prior to release of the acquisition solic-
itation documents or prior to execu-
tion of the contract when the contract
is anticipated to or will exceed $500,000.
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(iv) For contract amendments, unless
specifically exempted by the Depart-
ment, prior to execution of the con-
tract amendment, involving contract
cost increases exceeding $500,000 or
contract time extensions of more than
60 days.

(3) Failure to submit any of the
above to the satisfaction of the Depart-
ment may result in disapproval or sus-
pension of project funding.

(c) Specific approval requirements. The
State agency shall obtain written ap-
proval from the Department:

(1) For regular FFP requests.

(i) For an annual APDU for projects
with a total cost of more than
$5,000,000, and projects with a total es-
timated cost of less than $5,000,000 only
if requested by the Department.

(ii) For an ‘“As Needed APDU”’ when
changes cause any of the following:

(A) A projected cost increase of
$1,000,000 or more.

(B) A schedule extension of more
than 60 days for major milestones;

(C) A significant change in procure-
ment approach, and/or scope of pro-
curement activities beyond that ap-
proved in the APD;

(D) A change in system concept, or a
change to the scope of the project;

(E) A change to the approved cost al-
location methodology.

The State shall submit the ‘“‘As Needed
APDU” to the Department, no later
than 60 days after the occurrence of the
project changes to be reported in the
‘“As Needed APDU”.

(2) For enhanced FFP requests.

(i) For an Annual APDU.

(ii) For an ‘“As needed” APDU when
changes cause any of the following:

(A) A projected cost increase of
$300,000 or 10 percent of the project
cost, whichever is less;

(B) A schedule extension of more
than 60 days for major milestones. For
Aid to Families with Dependent Chil-
dren (AFDC) Family Assistance Man-
agement Information System (FAMIS)-
type projects, in accordance with sec-
tion 402(e)(2)(C) of the Social Security
Act, any schedule change which affects
the State’s implementation date as
specified in the approved APD requires
that the Department recover 40 percent
of the amount expended. The Secretary
may extend the implementation date,
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if the implementation date is not met
because of circumstances beyond the
State’s control. Examples of cir-
cumstances beyond the State’s control
are:

(1) BEquipment failure due to physical
damage or destruction; or,

(2) Change imposed by Federal judi-
cial decisions, or by Federal legislation
or regulations;

(C) A significant change in procure-
ment approach, and/or a scope of pro-
curement activities beyond that ap-
proved in the APD;

(D) A change in system concept or
scope of the project;

(E) A change to the approved cost
methodology;

(F) A change of more than 10% of es-
timated cost benefits.

The State shall submit the ‘“As Needed
APDU” to the Department, no later than 60
days after the occurrence of the project
changes to be reported in the ‘‘As Needed
APDU”.

(3) Failure to submit any of the
above to the satisfaction of the Depart-
ment may result in disapproval or sus-
pension of project funding.

(d) Prompt action on requests for prior
approval. The Department will prompt-
ly send to the approving Federal pro-
gram offices the items specified in
paragraph (b) of this section. If the De-
partment has not provided approval,
disapproval, or a request for informa-
tion which is reflected in a record,
within 60 days of the date of the De-
partmental letter acknowledging re-
ceipt of a State’s request, the Depart-
ment will consider the request to have
provisionally met the prior approval
conditions of paragraph (b) of this sec-
tion.

(e) Acquisitions not subject to prior ap-
proval. If the Department has not spe-
cifically requested in a record, the sub-
mittal of additional acquisition docu-
mentation for those acquisitions sum-
marized in the APD, the approval of
the Planning, Annual or As-Needed
APDU will constitute an exemption of
the acquisition documents from prior
Federal approval. States will be re-
quired to submit acquisition docu-
ments, contracts and contract amend-
ments under the threshold amounts on
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an exception basis if requested to do so
in a record by the Department.

[61 FR 45326, Dec. 18, 1986, as amended at 55
FR 4377, Feb. 7, 1990; 56 FR 12356, Mar. 25,
1991; 59 FR 30708, June 15, 1994; 61 FR 39897,
July 31, 1996; 75 FR 66338, Oct. 28, 2010; 80 FR
75843, Dec. 4, 2015]

§95.612 Disallowance of Federal Fi-
nancial Participation (FFP).

If the Department finds that any
ADP acquisition approved or modified
under the provisions of §95.611 fails to
comply with the criteria, require-
ments, and other activities described in
the approved APD to the detriment of
the proper, efficient, economical and
effective operation of the affected pro-
gram, payment of FFP may be dis-
allowed. In the case of a suspension of
the approval of a Child Support APD
for enhanced funding, see §307.40(a). In
the case of a suspension of the approval
of an APD for a Comprehensive Child
Welfare Information System (CCWIS)
project and, if applicable the transi-
tional project that preceded it, see
§1355.58 of this title.

[75 FR 66339, Oct. 28, 2010, as amended at 81
FR 35479, June 2, 2016]

§95.613 Procurement standards.

(a) General. Procurements of ADP
equipment and services are subject to
the procurement standards prescribed
by part 75 regardless of any conditions
for prior approval. The Department re-
tains the authority to provide greater
oversight including requiring a State
to comply with §75.328 if the Depart-
ment determines that the State pro-
curement process is an impediment to
competition that could substantially
impact project cost or risk of failure.

(b) Those standards, as well as the re-
quirement for prior approval, apply to
ADP services and equipment acquired
by a State or local agency, and the
ADP services and equipment acquired
by a State or local Central Data Proc-
essing facility primarily to support the
Social Security Act programs covered
by this subpart. Service agreements
are exempt from these procurement
standards.

[61 FR 45326, Dec. 18, 1986, as amended at 75
FR 66339, Oct. 28, 2010; 81 FR 3020, Jan. 20,
2016]

45 CFR Subtitle A (10-1-22 Edition)

§95.615 Access to systems and records.

The State agency must allow the De-
partment access to the system in all of
its aspects, including pertinent state
staff, design developments, operation,
and cost records of contractors and
subcontractors at such intervals as are
deemed necessary by the Department
to determine whether the conditions
for approval are being met and to de-
termine the efficiency, economy and
effectiveness of the system.

[75 FR 66340, Oct. 28, 2010]

§95.617 Software
rights.

(a) General. The State or local gov-
ernment must include a clause in all
procurement instruments that provides
that the State or local government will
have all ownership rights in software
or modifications thereof and associated
documentation designed, developed or
installed with Federal financial par-
ticipation under this subpart.

(b) Federal license. The Department
reserves a royalty-free, nonexclusive,
and irrevocable license to reproduce,
publish, or otherwise use and to au-
thorize others to use for Federal Gov-
ernment purposes, such software, modi-
fications, and documentation.

(c) Proprietary software. Proprietary
operating/vendor software packages
which are provided at established cata-
log or market prices and sold or leased
to the general public shall not be sub-
ject to the ownership provisions in
paragraphs (a) and (b) of this section.
FFP is not available for proprietary
applications software developed specifi-
cally for the public assistance pro-
grams covered under this subpart.

[61 FR 45326, Dec. 18, 1986, as amended at 75
FR 66340, Oct. 28, 2010]

§95.619 Use of ADP systems.

ADP systems designed, developed, or
installed with FFP shall be used for a
period of time specified in the advance
planning document, unless the Depart-
ment determines that a shorter period
is justified.

§95.621 ADP reviews.

The Department will conduct peri-
odic onsite surveys and reviews of
State and local agency ADP methods

and ownership
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