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its organization or business. The appli-
cation shall also:

(1) Show that the applicant has pre-
vailed and identify the position of an
agency or agencies in the proceeding
that the applicant alleges was not sub-
stantially justified; or

(2) Show that the demand by the
agency or agencies in the proceeding
was substantially in excess of, and was
unreasonable when compared with, the
decision in the proceeding.

(b) The application shall also include
a declaration that the applicant is a
small entity as defined in 5 U.S.C. 601
or a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates).
However, an applicant may omit the
statement concerning its net worth if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application may also include
any other matters that the applicant
wishes the Commission to consider in
determining whether and in what
amount an award should be made.

(e) The application shall be signed by
the applicant or an authorized officer
or attorney of the applicant. It shall
also contain or be accompanied by a
written verification under oath or
under penalty of perjury that the infor-
mation provided in the application is
true and correct.

[47 FR 3786, Jan. 27, 1982, as amended at 52
FR 11653, Apr. 10, 1987; 61 FR 39899, July 31,
1996]

§ 1.1512 Net worth exhibit.
(a) Each applicant except a qualified

tax-exempt organization or cooperative

association must provide with its ap-
plication a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in § 1.1504(f) of this
part) at the time the proceeding was
designated. The exhibit may be in any
form convenient to the applicant that
provides full disclosure of the appli-
cant’s and its affiliates’ assets and li-
abilities and is sufficient to determine
whether the applicant qualifies under
the standards in this subpart. The Ad-
ministrative Law Judge may require
an applicant to file additional informa-
tion to determine its eligibility for an
award.

(b) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit di-
rectly to the Administrative Law
Judge in a sealed enevelope labeled
‘‘Confidential Financial Information’’,
accompanied by a motion to withhold
the information from public disclosure.
The motion shall describe the informa-
tion sought to be withheld and explain,
in detail, why it falls within one or
more of the specific exemptions from
mandatory disclosure under the Free-
dom of Information Act, 5 U.S.C.
552(b)(1)–(9), why public disclosue of the
information would adversely affect the
applicant, and why disclosure is not re-
quired in the public interest. The mate-
rial in question shall be served on Bu-
reau counsel, but need not be served on
any other party to the proceeding. If
the Administrative Law Judge finds
that the information should not be
withheld from disclosure, it shall be
placed in the public record of the pro-
ceeding. Otherwise, any request to in-
spect or copy the exhibit shall be dis-
posed of in accordance with the Com-
mission’s established procedures under
the Freedom of Information Act,
§§ 0.441 through 0.466 of this chapter.

§ 1.1513 Documentation of fees and ex-
penses.

The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, engineering report,
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test, project or similar matter, for
which an award is sought. A separate
itemized statement shall be submitted
for each professional firm or individual
whose services are covered by the ap-
plication, showing hours spent in con-
nection with the proceeding by each in-
dividual, a description of the specific
services performed, the rate at which
each fee has been computed, any ex-
penses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services provided. The
Administrative Law Judge may require
the applicant to provide vouchers, re-
ceipts, or other substantiation for any
expenses claimed.

[47 FR 3786, Jan. 27, 1982, as amended at 61
FR 39899, July 31, 1996]

§ 1.1514 When an application may be
filed.

(a) An application may be filed when-
ever the applicant has prevailed in the
proceeding or in a significant and dis-
crete substantive portion of the pro-
ceeding, or when the demand of the
Commission is substantially in excess
of the decision in the proceeding, but
in no case later than 30 days after the
Commission’s final disposition of the
proceeding.

(b) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has pre-
vailed, proceedings for the award of
fees shall be stayed pending final dis-
position of the underlying controversy.

(c) For purposes of this rule, final dis-
position means the later of

(1) The date on which an initial deci-
sion or other recommended disposition
of the merits of the proceeding by an
Administrative Law Judge becomes ad-
ministratively final;

(2) Issuance of an order disposing of
any petitions for reconsideration of the
Commission’s order in the proceeding;

(3) If no petition for reconsideration
is filed, the last date on which such pe-
tition could have been filed;

(4) Issuance of a final order by the
Commission or any other final resolu-
tion of a proceeding, such as settle-
ment or voluntary dismissal, which is
not subject to a petition for reconsider-

ation, or to a petition for judicial re-
view; or

(5) Completion of judicial action on
the underlying controversy and any
subsequent Commission action pursu-
ant to judicial mandate.

[47 FR 3786, Jan. 27, 1982, as amended at 61
FR 39899, July 31, 1996]

PROCEDURES FOR CONSIDERING
APPLICATIONS

§ 1.1521 Filing and service of docu-
ments.

Any application for an award or
other pleading relating to an applica-
tion shall be filed and served on all par-
ties to the proceeding in the same man-
ner as other pleadings in the pro-
ceeding, except as provided in § 1.1512(b)
for confidential financial information.

§ 1.1522 Answer to application.

(a) Within 30 days after service of an
application Bureau counsel may file an
answer to the application. Unless Bu-
reau counsel requests an extension of
time for filing or files a statement of
intent to negotiate under paragraph (b)
of this section, failure to file an answer
within the 30-day period may be treat-
ed as a consent to the award request.

(b) If Bureau counsel and the appli-
cant believe that the issues in the fee
application can be settled, they may
jointly file a statement of their intent
to negotiate a settlement. The filing of
this statement shall extend the time
for filing an answer for an additional 30
days, and further extensions may be
granted by the Administrative Law
Judge upon request by Bureau counsel
and the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of Bureau counsel’s position. If
the answer is based on any alleged
facts not already in the record of the
proceeding, Bureau counsel shall in-
clude with the answer either sup-
porting affidavits or a request for fur-
ther proceedings under § 1.1526.

§ 1.1523 Reply.

Within 15 days after service of an an-
swer, the applicant may file a reply. If
the reply is based on any alleged facts
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