§100.1

Subpart A—General Information

§100.1 Basis and purpose.

(@) The rules following in this part
are promulgated pursuant to the provi-
sions of Title IlIl of the Communica-
tions Act of 1934, as amended, which
vests authority in the Federal Commu-
nications Commission to regulate radio
transmissions and to issue licenses for
radio stations.

(b) The purpose of this part is to pre-
scribe the manner in which parts of the
radio frequency spectrum may be made
available for the development of in-
terim direct broadcast satellite serv-
ice. Interim direct broadcast satellite
systems shall be granted licenses pur-
suant to these interim rules during the
period prior to the adoption of perma-
nent rules. The Direct Broadcast Sat-
ellite Service shall operate in the fre-
quency band 12.2-12.7 GHz.

§100.3 Definitions.

Direct Broadcast Satellite Service. A
radiocommunication service in which
signals transmitted or retransmitted
by space stations are intended for di-
rect reception by the general public. In
the Direct Broadcast Satellite Service
the term direct reception shall encom-
pass both individual reception and
community reception.

§100.5 Public interest obligations.

(a) DBS providers are subject to the
public interest obligations set forth in
paragraphs (b) and (c) of this section.
For purposes of this rule, DBS pro-
viders are any of the following:

(1) Entities licensed pursuant to 47
CFR part 100; or

(2) Entities licensed pursuant to part
25 of this chapter that operate sat-
ellites in the Ku-band fixed satellite
service and that sell or lease capacity
to a video programming distributor
that offers service directly to con-
sumers providing a sufficient number
of channels so that four percent of the
total applicable programming channels
yields a set-aside of at least one chan-
nel of non-commercial programming
pursuant to paragraph (c) of this sec-
tion, or

(3) Non-U.S. licensed satellite opera-
tors in the Ku-band that offer video
programming directly to consumers in
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the United States pursuant to an earth
station license issued under part 25 of
this title and that offer in a sufficient
number of channels to consumers so
that four percent of the total applica-
ble programming channels yields a set-
aside of one channel of non-commercial
programming pursuant to paragraph
(c) of this section,

(b) Political broadcasting require-
ments—(1) Reasonable access. DBS pro-
viders must comply with §312(a)(7) of
the Communications Act of 1934, as
amended, by allowing reasonable ac-
cess to, or permitting purchase of rea-
sonable amounts of time for, the use of
their facilities by a legally qualified
candidate for federal elective office on
behalf of his or her candidacy.

(2) Use of facilities. DBS providers
must comply with §315 of the Commu-
nications Act of 1934, as amended, by
providing equal opportunities to le-
gally qualified candidates.

(c) Carriage obligation for noncommer-
cial programming—(1l) Reservation re-
quirement. DBS providers shall reserve
four percent of their channel capacity
exclusively for use by qualified pro-
grammers for noncommercial program-
ming of an educational or informa-
tional nature. Channel capacity shall
be determined annually by calculating,
based on measurements taken on a
quarterly basis, the average number of
channels available for video program-
ming on all satellites licensed to the
provider during the previous year. DBS
providers may use this reserved capac-
ity for any purpose until such time as
it is used for noncommercial edu-
cational or informational program-
ming.

(2) Qualified programmer. For purposes
of these rules, a qualified programmer
is:

(1) A noncommercial educational
broadcast station as defined in §397(6)
of the Communications Act of 1934, as
amended,

(ii) A public telecommunications en-
tity as defined in §397(12) of the Com-
munications Act of 1934, as amended,

(iii) An accredited nonprofit edu-
cational institution or a governmental
organization engaged in the formal
education of enrolled students (A pub-
licly supported educational institution
must be accredited by the appropriate
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state department of education; a pri-
vately controlled educational institu-
tion must be accredited by the appro-
priate state department of education or
the recognized regional and national
accrediting organizations.), or

(iv) A nonprofit organization whose
purposes are educational and include
providing educational and instruc-
tional television material to such ac-
credited institutions and governmental
organizations.

(v) Other noncommercial
with an educational mission.

(3) Editorial control. (i) A DBS oper-
ator will be required to make capacity
available only to qualified program-
mers and may select among such pro-
grammers when demand exceeds the
capacity of their reserved channels.

(ii) A DBS operator may not require
the programmers it selects to include
particular programming on its chan-
nels.

(iii) A DBS operator may not alter or
censor the content of the programming
provided by the qualified programmer
using the channels reserved pursuant
to this section.

(4) Non-commercial channel limitation.
A DBS operator cannot initially select
a qualified programmer to fill more
than one of its reserved channels ex-
cept that, after all qualified entities
that have sought access have been of-
fered access on at least one channel, a
provider may allocate additional chan-
nels to qualified programmers without
having to make additional efforts to
secure other qualified programmers.

(5) Rates, terms and conditions. (i) In
making the required reserved capacity
available, DBS providers cannot charge
rates that exceed costs that are di-
rectly related to making the capacity
available to qualified programmers. Di-
rect costs include only the cost of
transmitting the signal to the uplink
facility and uplinking the signal to the
satellite.

(i) Rates for capacity reserved under
paragraph (c)(1) of this section shall
not exceed 50 percent of the direct
costs as defined in this section.

(iii) Nothing in this section shall be
construed to prohibit DBS providers
from negotiating rates with qualified
programmers that are less than 50 per-
cent of direct costs or from paying
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qualified programmers for the use of
their programming.

(iv) DBS providers shall reserve dis-
crete channels and offer these to quali-
fying programmers at consistent times
to fulfill the reservation requirement
described in these rules.

(6) Public file. (i) Each DBS provider
shall keep and permit public inspection
of a complete and orderly record of:

(A) Quarterly measurements of chan-
nel capacity and yearly average cal-
culations on which it bases its four per-
cent reservation, as well as its response
to any capacity changes;

(B) A record of entities to whom non-
commercial capacity is being provided,
the amount of capacity being provided
to each entity, the conditions under
which it is being provided and the
rates, if any, being paid by the entity;

(C) A record of entities that have re-
quested capacity, disposition of those
requests and reasons for the disposi-
tion; and

(D) A record of all requests for polit-
ical advertising time and the disposi-
tion of those requests.

(i) All records required by this para-
graph shall be placed in a file available
to the public as soon as possible and
shall be retained for a period of two
years.

(7) Effective date. DBS providers are
required to make channel capacity
available pursuant to paragraph (c) of
this section upon the effective date.
Programming provided pursuant to
this rule must be available to the pub-
lic no later than six months after the
effective date.

[64 FR 5956, Feb. 8, 1999]

EFFECTIVE DATE NOTE: At 64 FR 5956, Feb.
8, 1999, §100.5 was added, effective June 15,
1999, except for paragraph (c)(6) which con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

Subpart B—Administrative
Procedures

§100.11 Eligibility.

An authorization for operation of a
station in the Direct Broadcast Sat-
ellite Service shall not be granted to or
held by:
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