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reversion or reassignment of the li-
cense and may not reserve the right to
use the facilities of the station for any
period whatsoever. No assignment of li-
cense will be granted or authorized if
there is a contract or understanding,
express or implied, pursuant to which a
right of reversion or reassignment of
the license or right to use the facilities
are retained as partial or full consider-
ation for the assignment or transfer.

(f) No special temporary authority,
or any rights thereunder, shall be as-
signed or otherwise disposed of, di-
rectly or indirectly, voluntarily or in-
voluntarily, without prior Commission
approval.

(9) An applicant for voluntary trans-
fer of control or assignment under this
section where the subject license was
acquired by the transferor or assignor
through a system of random selection
shall, together with its application for
transfer of control or assignment, file
with the Commission the associated
contracts for sale, option agreements,
management agreements, or other doc-
uments disclosing the total consider-
ation that the applicant would receive
in return for the transfer or assign-
ment of its license. This information
should include not only a monetary
purchase price, but also any future,
contingent, in-kind, or other consider-
ation (e.g., management or consulting
contracts either with or without an op-
tion to purchase; below-market financ-
ing).

[52 FR 37780, Oct. 9, 1987, as amended at 54 FR
11953, Mar. 23, 1989; 59 FR 9101, Feb. 25, 1994]

§21.39 Considerations involving trans-
fer or assignment applications.

(a) A Multipoint Distribution Service
conditional license may not be as-
signed or transferred prior to the com-
pletion of construction of the facility
and the timely filing of the certifi-
cation of completion of construction.
However, consent to the assignment or
transfer of control of a Multipoint Dis-
tribution Service conditional license
may be given prior to the completion
of construction and the timely filing of
the certification of completion of con-
struction where:

(1) The assignment or transfer does
not involve a substantial change in
ownership or control of the authorized
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Multipoint Distribution Service facili-
ties; or

(2) The assignment or transfer of con-
trol is involuntary due to the licensee’s
bankruptcy, death, or legal disability.

(b) The Commission will review a
proposed transaction to determine if
the circumstances indicate ‘‘traf-
ficking’ in licenses whenever applica-
tions (except those involving pro forma
assignment or transfer of control) for
consent to assignment of a license, or
for transfer of control of a licensee, in-
volve facilities that were:

(1) Authorized following a compara-
tive hearing and have been operated
less than one year, or;

(2) Involve facilities that have not
been constructed, or;

(3) Involve facilities that were au-
thorized following a random selection
proceeding in which the successful ap-
plicant received preference and that
have been operated for less than one
year.

At its discretion, the Commission may
require the submission of an affirma-
tive, factual showing (supported by af-
fidavits of a person or persons with per-
sonal knowledge thereof) to dem-
onstrate that the proposed assignor or
transferor has not acquired an author-
ization or operated a station for the
principal purpose of profitable sale
rather than public service. This show-
ing may include, for example, a dem-
onstration that the proposed assign-
ment or transfer is due to changed cir-
cumstances (described in detail) affect-
ing the licensee subsequent to the ac-
quisition of the license, or that the
proposed transfer of radio facilities is
incidental to a sale of other facilities
or merger of interests.

(c) If a proposed transfer of radio fa-
cilities is incidental to a sale of other
facilities or merger of interests, any
showing requested under paragraph (a)
of this section shall include an addi-
tional exhibit which:

(1) Discloses complete details as to
the sale of facilities or merger of inter-
ests;

(2) Segregates clearly by an itemized
accounting, the amount of consider-
ation involved in the sale of facilities
or merger of interests; and
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(3) Demonstrates that the amount of
consideration assignable to the facili-
ties or business interests involved rep-
resents their fair market value at the
time of the transaction.

(d) For the purposes of this section,
the one year period is calculated using
the following dates (as appropriate):

(1) The initial date of grant of the li-
cense, excluding subsequent modifica-
tions;

(2) The date of consummation of an
assignment or transfer, if the station is
acquired as the result of an assignment
of license, or transfer of control of cor-
porate licensee; or

(3) The median date of the applicable
commencement dates (determined pur-
suant to paragraphs (c) (1) and (2) of
this section) if the transaction involves
two or more stations. (The median date
is that date so selected such that fifty
percent of the commencement dates of
the total number of stations, when ar-
ranged in chronological order, lie
below it and fifty percent lie above it.
When the number of stations is an even
number, the median date will be a
value half way between the two dates
closest to the theoretical median).

[44 FR 60534, Oct. 19, 1979, as amended at 48
FR 33900, July 26, 1983; 50 FR 5994, Feb. 13,
1985; 52 FR 27554, July 22, 1987. Redesignated
and amended at 52 FR 37780, Oct. 9, 1987; 58
FR 11798, Mar. 1, 1993; 61 FR 26674, May 28,
1996]

§21.40 Modification of station license.

(a) Except as provided in 8§21.41 and
21.42, no modification of a license
issued pursuant to this part (or the fa-
cilities described thereunder) shall be
made except upon application to the
Commission and upon finding by the
Commission that:

(1) Such modification will promote
the public interest, convenience and
necessity, or

(2) That the provisions of the Com-
munications Act of 1934 or of any trea-
ty ratified by the United States will be
more fully complied with if such appli-
cation is granted.

(b) No application for modification to
extend a license construction period
will be granted for delays caused by
lack of financing or for lack of site
availability. Applications for time ex-
tensions for other reasons must include
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a verified statement from the applica-
tion showing that the licensee has
made diligent efforts to construct the
facilities and:

(1) That additional time is required
due to circumstances beyond the appli-
cant’s control, in which case the appli-
cant must describe such circumstances
and must set forth with specificity and
justify the precise extension period re-
quested; or

(2) That there are unique and over-
riding public interest concerns that
justify such an extension, in which
case the applicant must identify such
interests and must set forth and justify
a precise extension period.

(c) Notwithstanding the provisions of
paragraph (b), when a station license
has been assigned or transferred pursu-
ant to §21.38, any extension of time
will be limited so that the time left to
construct after Commission grant of
the transfer or assignment will be no
more than the time remaining for con-
struction at the date of the filing of
the application for transfer or assign-
ment.

[52 FR 37780, Oct. 9, 1987]

§21.41 Special processing of applica-
tions for minor facility modifica-
tions.

(a) Unless an applicant is notified to
the contrary by the Commission, as of
the twenty-first day following the date
of public notice, any application that
meets the requirements of paragraph
(b) of this section and proposes only
the change specified in paragraph (c) of
this section shall be deemed to have
been authorized by the Commission.

(b) An application may be considered
under the procedures of this section
only if:

(1) 1t is in the Multipoint Distribu-
tion Service;

(2) The cumulative effect of all such
applications made within any 60 days
period does not exceed the appropriate
values prescribed by paragraph (c) of
this section;

(3) The facilities to be modified are
not located within 56.3 kilometers (35
miles) of the Canadian or Mexican bor-
der;

(4) It is acceptable for filing, is con-
sistent with all of the Commission’s



