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line as long as it obtains all necessary
authorizations from the Commission
for use of radio frequencies. This au-
thority does not apply to acquisitions
of corporate control, which are not
limited to acquisitions of equity own-
ership, such as stock or partnership in-
terests, and which include actual work-
ing control by whatever manner exer-
cised (such as, for example, by veto
power, controlling interest in a board
of directors, or other shareholder
agreement provisions).

(b) Domestic common carriers sub-
ject to this section shall not engage in
any line construction that may have a
significant effect on the environment
as defined in §1.1307 of this chapter
without prior compliance with the
Commission’s environmental rules. See
§1.1312 of this chapter.

[64 FR 39939, July 23, 1999]

§63.02 Exemptions for extensions of
lines and for systems for the deliv-
ery of video programming.

(@) Any common carrier is exempt
from the requirements of section 214 of
the Communications Act of 1934, as
amended, for the extension of any line.

(b) A common carrier shall not be re-
quired to obtain a certificate under
section 214 of the Communications Act
of 1934 with respect to the establish-
ment or operation of a system for the
delivery of video programming.

[64 FR 39939, July 23, 1999]

§63.09 Definitions applicable to inter-
national Section 214 authorizations.

The following definitions shall apply
to §§63.09-63.24 of this part, unless the
context indicates otherwise:

(a) Facilities-based carrier means a
carrier that holds an ownership, inde-
feasible-right-of-user, or leasehold in-
terest in bare capacity in the U.S. end
of an international facility, regardless
of whether the underlying facility is a
common carrier or non-common car-
rier submarine cable or a satellite sys-
tem.

(b) Control includes actual working
control in whatever manner exercised
and is not limited to majority stock
ownership. Control also includes direct
or indirect control, such as through in-
tervening subsidiaries.
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(c) Special concession is defined as in
§63.14(b) of this part.

(d) Foreign carrier is defined as any
entity that is authorized within a for-
eign country to engage in the provision
of international telecommunications
services offered to the public in that
country within the meaning of the
International Telecommunication Reg-
ulations, see Final Acts of the World
Administrative Telegraph and Tele-
phone Conference, Melbourne, 1988
(WATTC-88), Art. 1, which includes en-
tities authorized to engage in the pro-
vision of domestic telecommunications
services if such carriers have the abil-
ity to originate or terminate tele-
communications services to or from
points outside their country.

(e) Two entities are affiliated with
each other if one of them, or an entity
that controls one of them, directly or
indirectly owns more than 25 percent of
the capital stock of, or controls, the
other one.

Also, a U.S. carrier is affiliated with
two or more foreign carriers if the for-
eign carriers, or entities that control
them, together directly or indirectly
own more than 25 percent of the capital
stock of, or control, the U.S. carrier
and those foreign carriers are parties
to, or the beneficiaries of, a contrac-
tual relation (e.g., a joint venture or
market alliance) affecting the provi-
sion or marketing of international
basic telecommunications services in
the United States.

(f) Market power means sufficient
market power to affect competition ad-
versely in the U.S. market.

NOTE 1: The assessment of ‘‘capital stock™
ownership will be made under the standards
developed in Commission case law for deter-
mining such ownership. See, e.g., Fox Tele-
vision Stations, Inc., 10 FCC Rcd 8452 (1995).
““Capital stock’ includes all forms of equity
ownership, including partnership interests.

NOTE 2: Ownership and other interests in
U.S. and foreign carriers will be attributed
to their holders and deemed cognizable pur-
suant to the following criteria: Attribution
of ownership interests in a carrier that are
held indirectly by any party through one or
more intervening corporations will be deter-
mined by successive multiplication of the
ownership percentages for each link in the
vertical ownership chain and application of
the relevant attribution benchmark to the
resulting product, except that wherever the
ownership percentage for any link in the
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chain exceeds 50 percent, it shall not be in-
cluded for purposes of this multiplication.
For example, if A owns 30 percent of com-
pany X, which owns 60 percent of company Y,
which owns 26 percent of ‘“‘carrier,” then X’s
interest in ‘‘carrier’” would be 26 percent (the
same as Y’s interest because X’s interest in
Y exceeds 50 percent), and A’s interest in
“carrier” would be 7.8 percent (0.30 x 0.26).
Under the 25 percent attribution benchmark,
X’s interest in ‘‘carrier” would be cog-
nizable, while A’s interest would not be cog-
nizable.

[64 FR 19062, Apr. 19, 1999]

§63.10 Regulatory classification of
U.S. international carriers.

(@) Unless otherwise determined by
the Commission, any party authorized
to provide an international commu-
nications service under this part shall
be classified as either dominant or non-
dominant for the provision of par-
ticular international communications
services on particular routes as set
forth in this section. The rules set
forth in this section shall also apply to
determinations of regulatory status
pursuant to §§63.11 and 63.13. For pur-
poses of paragraphs (a)(2) and (a)(3) of
this section, the relevant markets on
the foreign end of a U.S. international
route include: international transport
facilities or services, including cable
landing station access and backhaul fa-
cilities; inter-city facilities or services;
and local access facilities or services
on the foreign end of a particular
route.

(1) A U.S. carrier that has no affili-
ation with, and that itself is not, a for-
eign carrier in a particular country to
which it provides service (i.e., a des-
tination country) shall presumptively
be considered non-dominant for the
provision of international communica-
tions services on that route;

(2) Except as provided in paragraph
(a)(4) of this section, a U.S. carrier that
is, or that has or acquires an affiliation
with a foreign carrier that is a monop-
oly provider of communications serv-
ices in a relevant market in a destina-
tion country shall presumptively be
classified as dominant for the provision
of international communications serv-
ices on that route; and

(3) A U.S. carrier that is, or that has
or acquires an affiliation with a foreign
carrier that is not a monopoly provider
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of communications services in a rel-
evant market in a destination country
and that seeks to be regulated as non-
dominant on that route bears the bur-
den of submitting information to the
Commission sufficient to demonstrate
that its foreign affiliate lacks suffi-
cient market power on the foreign end
of the route to affect competition ad-
versely in the U.S. market. If the U.S.
carrier demonstrates that the foreign
affiliate lacks 50 percent market share
in the international transport and the
local access markets on the foreign end
of the route, the U.S. carrier shall pre-
sumptively be classified as non-domi-
nant.

(4) A carrier that is authorized under
this part to provide to a particular des-
tination an international switched
service, and that provides such service
solely through the resale of an unaffili-
ated U.S. facilities-based carrier’s
international switched services (either
directly or indirectly through the re-
sale of another U.S. resale carrier’s
international switched services), shall
presumptively be classified as non-
dominant for the provision of the au-
thorized service. A carrier regulated as
non-dominant pursuant to this sub-
paragraph shall notify the Commission
at any time that it begins to provide
such service through the resale of an
affiliated U.S. facilities-based carrier’s
international switched services. The
carrier will be deemed a dominant car-
rier on the route absent a Commission
finding that the carrier otherwise
qualifies for non-dominant regulation
pursuant to this section.

(b) Any party that seeks to defeat
the presumptions in paragraph (a) of
this section shall bear the burden of
proof upon any issue it raises as to the
proper classification of the U.S. car-
rier.

(c) Any carrier classified as dominant
for the provision of particular services
on particular routes under this section
shall comply with the following re-
quirements in its provision of such
services on each such route:

(1) File international service tariffs
pursuant to §61.28 of this chapter.

(2) Provide services as an entity that
is separate from its foreign carrier af-
filiate, in compliance with the fol-
lowing requirements:
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