§90.1025

business shall, in an exhibit to its long-
form application:

(1) Disclose separately and in the ag-
gregate the gross revenues, computed
in accordance with §90.1021, for each of
the following: The applicant, the appli-
cant’s affiliates, the applicant’s con-
trolling principals, and, if a consortium
of small businesses (or consortium of
very small businesses), the members of
the joint venture;

(2) List and summarize all agree-
ments or other instruments (with ap-
propriate references to specific provi-
sions in the text of such agreements
and instruments) that support the ap-
plicant’s eligibility as a small business
or very small business under §§90.1017
through 90.1023, including the estab-
lishment of de facto and de jure control;
such agreements and instruments in-
clude, but are not limited to, articles

of incorporation and bylaws, share-
holder agreements, voting or other
trust agreements, franchise agree-

ments, and any other relevant agree-
ments including letters of intent, oral
or written; and

(3) List and summarize any investor
protection agreements, including
rights of first refusal, supermajority
clauses, options, veto rights, and rights
to hire and fire employees and to ap-
point members to boards of directors or
management committees.

(c) Records maintenance. All winning
bidders qualifying as small businesses
or very small businesses shall maintain
at their principal place of business an
updated file of ownership, revenue, and
asset information, including any docu-
ments necessary to establish eligibility
as a small business or very small busi-
ness and/or consortium of small busi-
nesses (or consortium of very small
businesses) under §90.1021. Licensees
(and their successors-in-interest) shall
maintain such files for the term of the
license. Applicants that do not obtain
the license(s) for which they applied
shall maintain such files until the
grant of such license(s) is final, or one
year from the date of the filing of their
short-form application (FCC Form 175),
whichever is earlier.

(d) Audits. (1) Applicants and licens-
ees claiming eligibility as a small busi-
ness or very small business or consor-
tium of small businesses (or consor-
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tium of very small businesses) under
§§90.1017 through 90.1023 shall be sub-
ject to audits by the Commission. Se-
lection for audit may be random, on in-
formation, or on the basis of other fac-
tors.

(2) Consent to such audits is part of
the certification included in the short-
form application (FCC Form 175). Such
consent shall include consent to the
audit of the applicant’s or licensee’s
books, documents and other material
(including accounting procedures and
practices) regardless of form or type,
sufficient to confirm that such appli-
cant’s or licensee’s representations are,
and remain, accurate. Such consent
shall include inspection at all reason-
able times of the facilities, or parts

thereof, engaged in providing and
transacting business, or keeping
records regarding licensed 220 MHz

service, and shall also include consent
to the interview of principals, employ-
ees, customers and suppliers of the ap-
plicant or licensee.

(e) Definitions. The terms affiliate,
small business, very small business,
consortium of small businesses (or con-
sortium of very small businesses), and
gross revenues used in this section are
defined in §90.1021.

[62 FR 15999, Apr. 3, 1997, as amended at 63
FR 68974, Dec. 14, 1998]

§90.1025 Petitions to deny and limita-
tions on settlements.

(a) Procedures regarding petitions to
deny long-form applications in the 220
MHz service will be governed by
§§1.2108(b) through 1.2108(d) of this
chapter and §90.163.

(b) The consideration that an indi-
vidual or an entity will be permitted to
receive for agreeing to withdraw an ap-
plication or a petition to deny will be
limited by the provisions set forth in
§90.162 and §1.2105(c) of this chapter.

Subpart X—Competitive Bidding
Procedures for Location and
Monitoring Service

SOURCE: 63 FR 40664, July 30, 1998, unless
otherwise noted.
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§90.1101 Location and Monitoring
Service subject to competitive bid-
ding.

Mutually exclusive initial applica-
tions for multilateration Location and
Monitoring Service licenses are subject
to competitive bidding procedures. The
procedures set forth in part 1, subpart
Q of this chapter will apply unless oth-
erwise provided in this part.

§90.1103 Designated entities.

(a) This section addresses certain
issues concerning designated entities
in the Location and Monitoring Service
(LMS) subject to competitive bidding.
Issues that are not addressed in this
section are governed by the designated
entity provisions in part 1, subpart Q of
this chapter.

(b) Eligibility for small business provi-
sions. (1) A small business is an entity
that, together with its affiliates and
controlling interests, has average gross
revenues not to exceed $15 million for
the preceding three years.

(2) A very small business is an entity
that, together with its affiliates and
controlling interests, has average gross
revenues not to exceed $3 million for
the preceding three years.

(3) For purposes of determining
whether an entity meets either of the
definitions set forth in paragraph (b)(1)
or (b)(2) of this section, the gross reve-
nues of the entity, its affiliates, and
controlling interests shall be consid-
ered on a cumulative basis and aggre-
gated.

(4) Where an applicant (or licensee)
cannot identify controlling interests
under the standards set forth in this
section, the gross revenues of all inter-
est holders in the applicant, and their
affiliates, will be attributable.

(5) A consortium of small businesses
(or a consortium of very small busi-
nesses) is a conglomerate organization
formed as a joint venture between or
among mutually independent business
firms, each of which individually satis-
fies the definition in paragraph (b)(1) of
this section (or each of which individ-
ually satisfies the definition in para-
graph (b)(2) of this section). Where an
applicant or licensee is a consortium of
small businesses (or very small busi-
nesses), the gross revenues of each

§90.1103

small business (or very small business)
shall not be aggregated.

(c) Controlling interest. (1) For pur-
poses of this section, controlling inter-
est includes individuals or entities
with de jure and de facto control of the
applicant. De jure control is greater
than 50 percent of the voting stock of a
corporation, or in the case of a partner-
ship, the general partner. De facto con-
trol is determined on a case-by-case
basis. An entity must disclose its eq-
uity interest and demonstrate at least
the following indicia of control to es-
tablish that it retains de facto control
of the applicant:

(i) the entity constitutes or appoints
more than 50 percent of the board of di-
rectors or management committee;

(ii) the entity has authority to ap-
point, promote, demote, and fire senior
executives that control the day-to-day
activities of the licensee; and

(iii) the entity plays an integral role
in management decisions.

(2) Calculation of certain interests.

(i) Ownership interests shall be cal-
culated on a fully diluted basis; all
agreements such as warrants, stock op-
tions and convertible debentures will
generally be treated as if the rights
thereunder already have been fully ex-
ercised.

(ii) Partnership and other ownership
interests and any stock interest eqg-
uity, or outstanding stock, or out-
standing voting stock shall be attrib-
uted as specified below.

(iii) Stock interests held in trust
shall be attributed to any person who
holds or shares the power to vote such
stock, to any person who has the sole
power to sell such stock, and, to any
person who has the right to revoke the
trust at will or to replace the trustee
at will. If the trustee has a familial,
personal, or extra-trust business rela-
tionship to the grantor or the bene-
ficiary, the grantor or beneficiary, as
appropriate, will be attributed with the
stock interests held in trust.

(iv) Non-voting stock shall be attrib-
uted as an interest in the issuing enti-
ty.

(v) Limited partnership interests
shall be attributed to limited partners
and shall be calculated according to
both the percentage of equity paid in
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