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geographic area 800 MHz SMR licenses
in the lower 230 channels will be award-
ed to small entities, as that term is de-
fined by the SBA.

(iv) Partitionees must submit sup-
porting documents showing compliance
with the respective construction re-
quirements within the appropriate
time frames set forth in § 90.665.

(v) Failure by any partitionee to
meet its respective performance re-
quirements will result in the auto-
matic cancellation of the partitioned
or disaggregated license without fur-
ther Commission action.

(2) Requirements for disaggregation.
Parties seeking authority to
disaggregate must submit with their
partial assignment application a cer-
tification signed by both parties stat-
ing which of the parties will be respon-
sible for meeting the construction re-
quirements for the market as set forth
in § 90.665. Parties may agree to share
responsibility for meeting the con-
struction requirements. Parties that
accept responsibility for meeting the
construction requirements and later
fail to do so will be subject to license
forfeiture without further Commission
action.

[62 FR 41219, July 31, 1997]

§ 90.814 Definitions.
(a) Scope. The definitions in this sec-

tion apply to §§ 90.810 through 90.813,
unless otherwise specified in those sec-
tions.

(b) Small business: Consortium of small
business:

(1) A small business is an entity that
either:

(i) together with its affiliates, per-
sons or entities that hold attributable
interests in such entity, and their af-
filiates, has average gross revenues
that are not more than $3 million for
the preceding three years; or

(ii) together with its affiliates, per-
sons or entities that hold attributable
interests in such entity, and their af-
filiates, has average gross revenues
that are not more than $15 million for
the preceding three years.

(2) For purposes of determining
whether an entity meets either the $3
million or $15 million average annual
gross revenues size standard set forth
in paragraph (b)(1) of this section, the

gross revenues of the entity, its affili-
ates, persons or entities holding inter-
ests in the entity and their affiliates
shall be considered on a cumulative
basis and aggregated, subject to the ex-
ceptions set forth in § 90.814(g).

(3) A small business consortium is a
conglomerate organization formed as a
joint venture between or among mutu-
ally-independent business firms, each
of which individually satisfies either
definition of a small business in para-
graphs (b)(1) and (b)(2) of this section.
In a consortium of small businesses,
each individual member must establish
its eligibility as a small business, as
defined in this section.

(c) Rural telephone company. A rural
telephone company is a local exchange
carrier having 100,000 or fewer access
lines, including all affiliates.

(d) Gross revenues. For applications
filed after December 31, 1994, gross reve-
nues shall be evidenced by audited fi-
nancial statements for the preceding
relevant number of calendar or fiscal
years. If an entity was not in existence
for all or part of the relevant period,
gross revenues shall be evidenced by
the audited financial statements of the
entity’s predecessor-in-interest or, if
there is no identifiable predecessor-in-
interest, unaudited financial state-
ments certified by the applicant as ac-
curate.

(e) Businesses owned by members of mi-
nority groups and/or women. A business
owned by members of minority groups
and/or women in which minorities and/
or women who are U.S. citizens control
the applicant, have at least 50.1 percent
equity ownership and, in the case of a
corporate applicant, a 50.1 percent vot-
ing interest. For applicants that are
partnerships, every general partner ei-
ther must be a minority and/or woman
(or minorities and/or women) who are
U.S. citizens and who individually or
together own at least 50.1 percent of
the partnership equity, or an entity
that is 100 percent owned and con-
trolled by minorities and/or women
who are U.S. citizens. The interests of
minorities and women are to be cal-
culated on a fully-diluted basis; agree-
ments such as stock options and con-
vertible debentures shall be considered
to have a present effect on the power to
control an entity and shall be treated
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as if the rights thereunder already
have been fully exercised. However,
upon a demonstration that options or
conversion rights held by non-control-
ling principals will not deprive the mi-
nority and female principals of a sub-
stantial financial stake in the venture
or impair their rights to control the
designated entity, a designated entity
may seek a waiver of the requirement
that the equity of the minority and fe-
male principals must be calculated on
a fully-diluted basis.

(f) Members of minority groups. Mem-
bers of minority groups includes Blacks,
Hispanics, American Indians, Alaskan
Natives, Asians, and Pacific Islanders.

(g) Attributable interests. Partnership
and other ownership interests and any
stock interest amounting to 20 percent
or more of the equity, or outstanding
stock, or outstanding voting stock of a
licensee or applicant will be attrib-
utable.

(1) Multiplier. Ownership interests
that are held indirectly by any party
through one or more intervening cor-
porations will be determined by succes-
sive multiplication of the ownership
percentages for each link in the
vertical ownership chain and applica-
tion of the relevant attribution bench-
mark to the resulting product, except
that if the ownership percentage for an
interest in any line in the chain ex-
ceeds 50 percent or represents actual
control, it shall be treated as if it were
a 100 percent interest.

(2) [Reserved]
(h) Affiliate. (1) Basis for affiliation. An

individual or entity is an affiliate of an
applicant or of a person holding an at-
tributable interest in an applicant
(both referred to herein as ‘‘the appli-
cant’’) if such individual or entity:

(i) Directly or indirectly controls or
has the power to control the applicant,
or

(ii) Is directly or indirectly con-
trolled by the applicant, or

(iii) Is directly or indirectly con-
trolled by a third party or parties that
also controls or has the power to con-
trol the applicant, or

(iv) Has an ‘‘identity of interest’’
with the applicant.

(2) Nature of control in determining af-
filiation. (i) Every business concern is
considered to have one or more parties

who directly or indirectly control or
have the power to control it. Control
may be affirmative or negative and it
is immaterial whether it is exercised so
long as the power to control exists.

Example for paragraph (h)(2)(i). An appli-
cant owning 50 percent of the voting stock of
another concern would have negative power
to control such concern since such party can
block any action of the other stockholders.
Also, the bylaws of a corporation may per-
mit a stockholder with less than 50 percent
of the voting to block any actions taken by
the other stockholders in the other entity.
Affiliation exists when the applicant has the
power to control a concern while at the same
time another person, or persons, are in con-
trol of the concern at the will of the party or
parties with the power of control.

(ii) Control can arise through stock
ownership; occupancy of director, offi-
cer or key employee positions; contrac-
tual or other business relations; or
combinations of these and other fac-
tors. A key employee is an employee
who, because of his/her position in the
concern, has a critical influence in or
substantive control over the operations
or management of the concern.

(iii) Control can arise through man-
agement positions where a concern’s
voting stock is so widely distributed
that no effective control can be estab-
lished.

Example for paragraph (h)(2)(iii). In a cor-
poration where the officers and directors
own various size blocks totaling 40 percent of
the corporation’s voting stock, but no officer
or director has a block sufficient to give him
or her control or the power to control and
the remaining 60 percent is widely distrib-
uted with no individual stockholder having a
stock interest greater than 10 percent, man-
agement has the power to control. If persons
with such management control of the other
entity are persons with attributable inter-
ests in the applicant, the other entity will be
deemed an affiliate of the applicant.

(3) Identity of interest between and
among persons. Affiliation can arise be-
tween or among two or more persons
with an identity of interest, such as
members of the same family or persons
with common investments. In deter-
mining if the applicant controls or is
controlled by a concern, persons with
an identity of interest will be treated
as though they were one person.

Example 1 for paragraph (h)(3) introductory
text. Two shareholders in Corporation Y each
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have attributable interests in the same SMR
application. While neither shareholder has
enough shares to individually control Cor-
poration Y, together they have the power to
control Corporation Y. The two shareholders
with these common investments (or identity
or interest) are treated as though they are
one person and Corporation Y would be
deemed an affiliate of the applicant.

Example 2 for paragraph (h)(3) introductory
text. One shareholder in Corporation Y,
shareholder A, has an attributable interest
in a SMR application. Another shareholder
in Corporation Y, shareholder B, has a non-
attributable interest in the same SMR appli-
cation. While neither shareholder has enough
shares to individually control Corporation Y,
together they have the power to control Cor-
poration Y. Through the common invest-
ment of shareholders A and B in the SMR ap-
plication, Corporation Y would still be
deemed an affiliate of the applicant.

(i) Spousal affiliation. Both spouses
are deemed to own or control or have
the power to control interests owned or
controlled by either of them, unless
they are subject to a legal separation
recognized by a court of competent ju-
risdiction in the United States.

(ii) Kinship affiliation. Immediate
family members will be presumed to
own or control or have the power to
control interests owned or controlled
by other immediate family members.
In this context ‘‘immediate family
member’’ means father, mother, hus-
band, wife, son, daughter, brother, sis-
ter, father- or mother-in-law, son- or
daughter-in-law, brother- or sister-in-
law, step-father, or -mother, step-
brother, or -sister, step-son, or -daugh-
ter, half brother or sister. This pre-
sumption may be rebutted by showing
that

(A) The family members are es-
tranged,

(B) The family ties are remote, or
(C) The family members are not

closely involved with each other in
business matters.

Example for paragraph (h)(3)(ii). A owns a
controlling interest in Corporation X. A’s
sister-in-law, B, has an attributable interest
in an SMR application. Because A and B
have a presumptive kinship affiliation, A’s
interest in Corporation X is attributable to
B, and thus to the applicant, unless B rebuts
the presumption with the necessary showing.

(4) Affiliation through stock ownership.
(i) An applicant is presumed to control
or have the power to control a concern

if he or she owns or controls or has the
power to control 50 percent or more of
its voting stock.

(ii) An applicant is presumed to con-
trol or have the power to control a con-
cern even though he or she owns, con-
trols or has the power to control less
than 50 percent of the concern’s voting
stock, if the block of stock he or she
owns, controls or has the power to con-
trol is large as compared with any
other outstanding block of stock.

(iii) If two or more persons each
owns, controls or has the power to con-
trol less than 50 percent of the voting
stock of a concern, such minority hold-
ings are equal or approximately equal
in size, and the aggregate of these mi-
nority holdings is large as compared
with any other stock holding, the pre-
sumption arises that each one of these
persons individually controls or has
the power to control the concern; how-
ever, such presumption may be rebut-
ted by a showing that such control or
power to control, in fact, does not
exist.

(5) Affiliation arising under stock op-
tions, convertible debentures, and agree-
ments to merge. Stock options, convert-
ible debentures, and agreements to
merge (including agreements in prin-
ciple) are generally considered to have
a present effect on the power to control
the concern. Therefore, in making a
size determination, such options, de-
bentures, and agreements will gen-
erally be treated as though the rights
held thereunder had been exercised.
However, neither an affiliate nor an ap-
plicant can use such options and deben-
tures to appear to terminate its con-
trol over another concern before it ac-
tually does so.

Example 1 for paragraph (h)(5). If company
B holds an option to purchase a controlling
interest in company A, who holds an attrib-
utable interest in an SMR application, the
situation is treated as though company B
had exercised its rights and had become
owner of a controlling interest in company
A. The gross revenues of Company B must be
taken into account in determining the size of
the applicant.

Example 2 for paragraph (h)(5). If a large
company, BigCo, holds 70% (70 to 100 out-
standing shares) of the voting stock of com-
pany A, who holds an attributable interest in
an SMR application, and gives a third party,
SmallCo, an option to purchase 50 of the 70
shares owned by BigCo, BigCo will be deemed
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to be an affiliate of company, and thus the
applicant, until SmallCo actually exercises
its options to purchase such shares. In order
to prevent BigCo from circumventing the in-
tent of the rule which requires such options
to be considered on a fully diluted basis, the
option is not considered to have present in
this case.

Example 3 for paragraph (h)(5). If company
A has entered into an agreement to merge
with company B in the future, the situation
is treated as though the merger has taken
place.

(6) Affiliation under voting trusts. (i)
Stock interests held in trust shall be
deemed controlled by any person who
holds or shares the power to vote such
stock, to any person who has the sole
power to sell such stock, and to any
person who has the right to revoke the
trust at will or to replace the trustee
at will.

(ii) If a trustee has a familial, per-
sonal or extra-trust business relation-
ship to the grantor or the beneficiary,
the stock interests held in trust will be
deemed controlled by the grantor or
beneficiary, as appropriate.

(iii) If the primary purpose of a vot-
ing trust, or similar agreement, is to
separate voting power from beneficial
ownership of voting stock for the pur-
pose of shifting control of or the power
to control a concern in order that such
concern or another concern may meet
the Commission’s size standards, such
voting trust shall not be considered
valid for this purpose regardless of
whether it is or is not recognized with-
in the appropriate jurisdiction.

(7) Affiliation through common manage-
ment. Affiliation generally arises where
officers, directors, or key employees
serve as the majority or otherwise as
the controlling element of the board of
directors and/or the management of an-
other entity.

(8) Affiliation through common facili-
ties. Affiliation generally arises where
one concern shares office space and/or
employees and/or other facilities with
another concern, particularly where
such concerns are in the same or re-
lated industry or field of operations, or
where such concerns were formerly af-
filiated, and through theses sharing ar-
rangements one concern has control, or
potential control, of the other concern.

(9) Affiliation through contractual rela-
tionships. Affiliation generally arises

where one concern is dependent upon
another concern for contracts and busi-
ness to such a degree that one concern
has control, or potential control, of the
other concern.

(10) Affiliation under joint venture ar-
rangements. (i) A joint venture for size
determination purposes is an associa-
tion of concerns and/or individuals,
with interests in any degree or propor-
tion, formed by contract, express of im-
plied, to engage in and carry out a sin-
gle, specific business venture for joint
profit for which purpose they combine
their efforts, property, money, skill
and knowledge, but not on a con-
tinuing or permanent basis for con-
ducting business generally. The deter-
mination whether an entity is a joint
venture is based upon the facts of the
business operation, regardless of how
the business operation may be des-
ignated by the parties involved. An
agreement to share profits/losses pro-
portionate to each party’s contribution
to the business operation is a signifi-
cant factor in determining whether the
business operation is a joint venture.

(ii) The parties to a joint venture are
considered to be affiliated with each
other.

§ 90.815 Eligibility for small business
status.

(a) Short-Form Applications: Certifi-
cations and Disclosure. Each applicant
for an MTA license which qualifies as a
small business or consortium of small
businesses shall append the following
information as an exhibit to its short-
form application (Form 175):

(1) The identity of the applicant’s af-
filiates, persons or entities that hold
attributable interests in such entity,
and their affiliates, and, if a consor-
tium of small businesses, the members
in the joint venture; and

(2) The applicant’s gross revenues,
computed in accordance with § 90.814.

(b) Long Form Applications: Certifi-
cations and Disclosure. In addition to
the requirements in subpart U of this
part, each applicant submitting a long-
form application for license(s) and
qualifying as a small business shall, in
an exhibit to its long-form application:

(1) Disclose separately and in the ag-
gregate the gross revenues, computed
in accordance with § 90.814, for each of
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