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to be an affiliate of company, and thus the
applicant, until SmallCo actually exercises
its options to purchase such shares. In order
to prevent BigCo from circumventing the in-
tent of the rule which requires such options
to be considered on a fully diluted basis, the
option is not considered to have present in
this case.

Example 3 for paragraph (h)(5). If company
A has entered into an agreement to merge
with company B in the future, the situation
is treated as though the merger has taken
place.

(6) Affiliation under voting trusts. (i)
Stock interests held in trust shall be
deemed controlled by any person who
holds or shares the power to vote such
stock, to any person who has the sole
power to sell such stock, and to any
person who has the right to revoke the
trust at will or to replace the trustee
at will.

(i) If a trustee has a familial, per-
sonal or extra-trust business relation-
ship to the grantor or the beneficiary,
the stock interests held in trust will be
deemed controlled by the grantor or
beneficiary, as appropriate.

(iii) If the primary purpose of a vot-
ing trust, or similar agreement, is to
separate voting power from beneficial
ownership of voting stock for the pur-
pose of shifting control of or the power
to control a concern in order that such
concern or another concern may meet
the Commission’s size standards, such
voting trust shall not be considered
valid for this purpose regardless of
whether it is or is not recognized with-
in the appropriate jurisdiction.

(7) Affiliation through common manage-
ment. Affiliation generally arises where
officers, directors, or key employees
serve as the majority or otherwise as
the controlling element of the board of
directors and/or the management of an-
other entity.

(8) Affiliation through common facili-
ties. Affiliation generally arises where
one concern shares office space and/or
employees and/or other facilities with
another concern, particularly where
such concerns are in the same or re-
lated industry or field of operations, or
where such concerns were formerly af-
filiated, and through theses sharing ar-
rangements one concern has control, or
potential control, of the other concern.

(9) Affiliation through contractual rela-
tionships. Affiliation generally arises
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where one concern is dependent upon
another concern for contracts and busi-
ness to such a degree that one concern
has control, or potential control, of the
other concern.

(10) Affiliation under joint venture ar-
rangements. (i) A joint venture for size
determination purposes is an associa-
tion of concerns and/or individuals,
with interests in any degree or propor-
tion, formed by contract, express of im-
plied, to engage in and carry out a sin-
gle, specific business venture for joint
profit for which purpose they combine
their efforts, property, money, skill
and knowledge, but not on a con-
tinuing or permanent basis for con-
ducting business generally. The deter-
mination whether an entity is a joint
venture is based upon the facts of the
business operation, regardless of how
the business operation may be des-
ignated by the parties involved. An
agreement to share profits/losses pro-
portionate to each party’s contribution
to the business operation is a signifi-
cant factor in determining whether the
business operation is a joint venture.

(ii) The parties to a joint venture are
considered to be affiliated with each
other.

§90.815 Eligibility for small business
status.

(a) Short-Form Applications: Certifi-
cations and Disclosure. Each applicant
for an MTA license which qualifies as a
small business or consortium of small
businesses shall append the following
information as an exhibit to its short-
form application (Form 175):

(1) The identity of the applicant’s af-
filiates, persons or entities that hold
attributable interests in such entity,
and their affiliates, and, if a consor-
tium of small businesses, the members
in the joint venture; and

(2) The applicant’s gross revenues,
computed in accordance with §90.814.

(b) Long Form Applications: Certifi-
cations and Disclosure. In addition to
the requirements in subpart U of this
part, each applicant submitting a long-
form application for license(s) and
qualifying as a small business shall, in
an exhibit to its long-form application:

(1) Disclose separately and in the ag-
gregate the gross revenues, computed
in accordance with §90.814, for each of
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the following: the applicant; the appli-
cant’s affiliates, the applicant’s attrib-
utable investors, affiliates of its attrib-
utable investors, and, if a consortium
of small businesses, the members of the
joint venture;

(2) List and summarize all agree-
ments or other instruments (with ap-
propriate references to specific provi-
sions in the text of such agreements
and instruments) that support the ap-
plicant’s eligibility as a small business
under §§90.810 through 90.812, including
the establishment of de facto and de
jure control; such agreements and in-
struments include articles of incorpo-
ration and bylaws, shareholder agree-
ments, voting or other trust agree-
ments, franchise agreements, and any
other relevant agreements (including
letters of intent), oral or written; and

(3) List and summarize any investor
protection agreements, including
rights of first refusal, supermajority
clauses, options, veto rights, and rights
to hire and fire employees and to ap-
point members to boards of directors or
management committees.

(c) Records Maintenance. All winning
bidders qualifying as small businesses,
shall maintain at their principal place
of business an updated file of owner-
ship, revenue and asset information,
including any documents necessary to
establish eligibility as a small business
and/or consortium of small businesses
under §90.814. Licensees (and their suc-
cessors in interest) shall maintain such
files for the term of the license.

(d) Audits. (1) Applicants and licens-
ees claiming eligibility as a small busi-
ness or consortium of small businesses
under 8§90.810 through 90.812 shall be
subject to audits by the Commission,
using in-house and contract resources.
Selection for audit may be random, on
information, or on the basis of other
factors.

(2) Consent to such audits is part of
the certification included in the short-
form application (Form 175). Such con-
sent shall include consent to the audit
of the applicant’s or licensee’s books,
documents and other material (includ-
ing accounting procedures and prac-
tices) regardless of form or type, suffi-
cient to confirm that such applicant’s
or licensee’s representations are, and
remain, accurate. Such consent shall
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include inspection at all reasonable
times of the facilities, or parts thereof,
engaged in providing and transacting
business, or keeping records regarding
licensed 900 MHz SMR service and shall
also include consent to the interview of
principals, employees, customers and
suppliers of the applicant or licensee.

(e) Definitions. The terms affiliate,
business owned by members of minority
groups and/or women, consortium of small
businesses, gross revenues, members of mi-
nority groups, nonattributable equity,
small business and total assets used in
this section are defined in §90.814.

§90.816 Criteria for comparative 900
MHz SMR renewal proceedings.

(a) Ultimate issue. The ultimate issue
in comparative renewal proceedings
will be to determine, in light of the
evidence adduced in the proceeding,
what disposition of the applications
would best serve the public interest,
convenience and necessity.

(b) Renewal expectancies. The most
important comparative factor to be
considered in a comparative 900 MHz
SMR renewal proceeding is a major
preference, commonly referred to as a
““renewal expectancy’’.

(1) The 900 MHz SMR renewal appli-
cant involved in a comparative renewal
proceeding will receive a renewal ex-
pectancy, if its past record for the rel-
evant license period demonstrates that:

(i) The renewal applicant has pro-
vided ‘‘substantial’’ service during its
past license term. ‘“‘Substantial’’ serv-
ice is defined as service which is sound,
favorable, and substantially above a
level of mediocre service which just
might minimally warrant renewal; and

(if) The renewal applicant has sub-
stantially complied with applicable
FCC rules, policies and the Commu-
nications Act of 1934, as amended.

(2) In order to establish its right to a
renewal expectancy, a 900 MHz renewal
applicant involved in a comparative re-
newal proceeding must submit a show-
ing explaining why it should receive a
renewal expectancy. At a minimum,
this showing must include:

(i) A description of its current service
in terms of geographic coverage and
population served;

(ii) An explanation of its record of ex-
pansion, including a timetable of the
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