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3.104–2 Applicability.
(a) The restrictions at 3.104–4 (a) and

(b) apply beginning January 1, 1997, to
the conduct of every Federal agency
procurement using competitive proce-
dures for the acquisition of supplies or
services from non-Federal sources
using appropriated funds.

(b) The requirements of 3.104–4(c)
apply beginning January 1, 1997, in con-
nection with every Federal agency pro-
curement using competitive proce-
dures, for a contract expected to exceed
the simplified acquisition threshold.
Such requirements do not apply after
the contract has been awarded or the
procurement has been canceled.

(c) The post-employment restrictions
at 3.104–4(d) apply to any former offi-
cial of a Federal agency, for services
provided or decisions made on or after
January 1, 1997.

(d) Former officials of a Federal
agency whose employment by a Fed-
eral agency ended before January 1,
1997, are subject to the restrictions im-
posed by 41 U.S.C. 423 as it existed be-
fore Public Law 104–106. Solely for the
purpose of continuing those restric-
tions on those officials to the extent
they were imposed prior to January 1,
1997, the provisions of 41 U.S.C. 423 as it
existed before Public Law 104–106 apply
through December 31, 1998.

[62 FR 227, Jan. 2, 1997]

3.104–3 Definitions.
As used in this section—
Agency ethics official means the des-

ignated agency ethics official described
in 5 CFR 2638.201 and any other des-
ignated person, including—

(1) Deputy ethics officials described
in 5 CFR 2638.204, to whom authority
under 3.104–7 has been delegated by the
designated agency ethics official; and

(2) Alternate designated agency eth-
ics officials described in 5 CFR
2638.202(b).

Compensation means wages, salaries,
honoraria, commissions, professional
fees, and any other form of compensa-
tion, provided directly or indirectly for
services rendered. Compensation is in-
directly provided if it is paid to an en-
tity other than the individual, specifi-
cally in exchange for services provided
by the individual.

Contract, for purposes of the post-em-
ployment restrictions at 3.104–4(d), in-
cludes both competitively awarded and
non-competitively awarded contracts.

Contractor bid or proposal information
means any of the following information
submitted to a Federal agency as part
of or in connection with a bid or pro-
posal to enter into a Federal agency
procurement contract, if that informa-
tion has not been previously made
available to the public or disclosed
publicly:

(1) Cost or pricing data (as defined by
10 U.S.C. 2306a(h) with respect to pro-
curements subject to that section, and
section 304A(h) of the Federal Property
and Administrative Services Act of 1949
(41 U.S.C. 254b(h)), with respect to pro-
curements subject to that section).

(2) Indirect costs and direct labor
rates.

(3) Proprietary information about
manufacturing processes, operations,
or techniques marked by the contrac-
tor in accordance with applicable law
or regulation.

(4) Information marked by the con-
tractor as ‘‘contractor bid or proposal
information’’ in accordance with appli-
cable law or regulation.

(5) Information marked in accord-
ance with 52.215–1(e).

Decision to award a subcontract or
modification of subcontract means a de-
cision to designate award to a particu-
lar source.

Federal agency has the meaning pro-
vided such term in section 3 of the Fed-
eral Property and Administrative Serv-
ices Act of 1949 (40 U.S.C. 472).

Federal agency procurement means the
acquisition (by using competitive pro-
cedures and awarding a contract) of
goods or services (including construc-
tion) from non-Federal sources by a
Federal agency using appropriated
funds. For broad agency announce-
ments and small business innovative
research programs, each proposal re-
ceived by an agency shall constitute a
separate procurement for purposes of
the Act.

In excess of $10,000,000 means—
(1) The value, or estimated value, at

the time of award, of the contract, in-
cluding all options;
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