§199.113

(b) If the medical review officer
(MRO) determines there is no legiti-
mate medical explanation for a con-
firmed positive test result other than
the unauthorized use of a prohibited
drug, and if timely additional testing is
requested by the employee according to
DOT Procedures, the split specimen
must be tested. The employee may
specify testing by the original labora-
tory or by a second laboratory that is
certified by the Department of Health
and Human Services. The operator may
require the employee to pay in advance
the cost of shipment (if any) and rea-
nalysis of the sample, but the employee
must be reimbursed for such expense if
the additional test is negative.

(c) If the employee specifies testing
by a second laboratory, the original
laboratory must follow approved chain-
of-custody procedures in transferring a
portion of the sample.

(d) Since some analytes may deterio-
rate during storage, detected levels of
the drug below the detection limits es-
tablished in the DOT Procedures, but
equal to or greater than the estab-
lished sensitivity of the assay, must, as
technically appropriate, be reported
and considered corroborative of the
original positive results.

[63 FR 47096, Nov. 21, 1988; 556 FR 797, Jan. 9,
1990, as amended by Amdt. 199-17, 63 FR 7723,
Feb. 17, 1998. Redesignated and amended by
Amdt. 199-19, 66 FR 47118, Sept. 11, 2001]

§199.113 Employee
gram.

(a) Each operator shall provide an
employee assistance program (EAP) for
its employees and supervisory per-
sonnel who will determine whether an
employee must be drug tested based on
reasonable cause. The operator may es-
tablish the EAP as a part of its inter-
nal personnel services or the operator
may contract with an entity that pro-
vides EAP services. Each EAP must in-
clude education and training on drug
use. At the discretion of the operator,
the EAP may include an opportunity
for employee rehabilitation.

(b) Education under each EAP must
include at least the following elements:
display and distribution of informa-
tional material; display and distribu-
tion of a community service hot-line
telephone number for employee assist-

assistance pro-
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ance; and display and distribution of
the employer’s policy regarding the use
of prohibited drugs.

(c) Training under each EAP for su-
pervisory personnel who will determine
whether an employee must be drug
tested based on reasonable cause must
include one 60-minute period of train-
ing on the specific, contemporaneous
physical, behavioral, and performance
indicators of probable drug use.

[63 FR 47096, Nov. 21, 1988. Redesignated by
Amdt. 199-19, 66 FR 47118, Sept. 11, 2001]

§199.115 Contractor employees.

With respect to those employees who
are contractors or employed by a con-
tractor, an operator may provide by
contract that the drug testing, edu-
cation, and training required by this
part be carried out by the contractor
provided:

(a) The operator remains responsible
for ensuring that the requirements of
this part are complied with; and

(b) The contractor allows access to
property and records by the operator,
the Administrator, and if the operator
is subject to the jurisdiction of a state
agency, a representative of the state
agency for the purpose of monitoring
the operator’s compliance with the re-
quirements of this part.

[63 FR 47096, Nov. 21, 1988. Redesignated by
Amdt. 199-19, 66 FR 47118, Sept. 11, 2001]

§199.117

(a) Each operator shall keep the fol-
lowing records for the periods specified
and permit access to the records as
provided by paragraph (b) of this sec-
tion:

(1) Records that demonstrate the col-
lection process conforms to this part
must be kept for at least 3 years.

(2) Records of employee drug test re-
sults that show employees who had a
positive test, and the type of test (e.g.,
post-accident), and records that dem-
onstrate rehabilitation, if any, must be
kept for at least 5 years, and include
the following information:

(i) The function performed by each
employee who had a positive drug test
result.

(ii) The prohibited drug(s) that were
used by an employee who had a posi-
tive drug test.

Recordkeeping.
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