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In the absence of an agreement provi-
sion, the employee may demand that
the hearing be convened within 10 cal-
endar days of the suspension or, in the
case of an employee who is unavailable
due to injury, illness, or other suffi-
cient cause, within 10 days of the date
the employee becomes available for
hearing.

(3) A post-suspension proceeding con-
forming to the requirements of an ap-
plicable collective bargaining agree-
ment, together with the provisions for
adjustment of disputes under sec. 3 of
the Railway Labor Act (49 U.S.C. 153),
satisfies the procedural requirements
of this paragraph (c).

(4) Nothing in this part may be
deemed to abridge any additional pro-
cedural rights or remedies not incon-
sistent with this part that are avail-
able to the employee under a collective
bargaining agreement, the Railway
Labor Act, or (with respect to employ-
ment at will) at common law with re-
spect to the removal or other adverse
action taken as a consequence of a
positive test result in a test authorized
or required by this part.

(5) Nothing in this part restricts the
discretion of the railroad to treat an
employee’s denial of prohibited alcohol
or drug use as a waiver of any privilege
the employee would otherwise enjoy to
have such prohibited alcohol or drug
use treated as a non-disciplinary mat-
ter or to have discipline held in abey-
ance.

(d) The railroad must comply with
the return-to-service and follow-up
testing requirements, and the Sub-
stance Abuse Professional conflict-of-
interest prohibitions, contained in
§§ 40.305, 40.307, and 40.299 of this title,
respectively.

§ 219.105 Railroad’s duty to prevent
violations.

(a) A railroad may not, with actual
knowledge, permit an employee to go
or remain on duty in covered service in
violation of the prohibitions of § 219.101
or § 219.102. As used in this section, the
knowledge imputed to the railroad
must be limited to that of a railroad
management employee (such as a su-
pervisor deemed an ‘‘officer,’’ whether
or not such person is a corporate offi-
cer) or a supervisory employee in the

offending employee’s chain of com-
mand.

(b) A railroad must exercise due dili-
gence to assure compliance with
§§ 219.101 and 219.102 by each covered
employee.

§ 219.107 Consequences of unlawful re-
fusal.

(a) An employee who refuses to pro-
vide breath or a body fluid specimen or
specimens when required to by the rail-
road under a mandatory provision of
this part must be deemed disqualified
for a period of nine (9) months.

(b) Prior to or upon withdrawing the
employee from covered service under
this section, the railroad must provide
notice of the reason for this action, and
the procedures described in § 219.104(c)
apply.

(c) The disqualification required by
this section applies with respect to em-
ployment in covered service by any
railroad with notice of such disquali-
fication.

(d) The requirement of disqualifica-
tion for nine (9) months does not limit
any discretion on the part of the rail-
road to impose additional sanctions for
the same or related conduct.

(e) Upon the expiration of the 9-
month period described in this section,
a railroad may permit the employee to
return to covered service only under
the same conditions specified in
§ 219.104(d), and the employee must be
subject to follow-up tests, as provided
by that section.

Subpart C—Post-Accident
Toxicological Testing

§ 219.201 Events for which testing is
required.

(a) List of events. Except as provided
in paragraph (b) of this section, post-
accident toxicological tests must be
conducted after any event that in-
volves one or more of the cir-
cumstances described in paragraphs
(a)(1) through (4) of this section:

(1) Major train accident. Any train ac-
cident (i.e., a rail equipment accident
involving damage in excess of the cur-
rent reporting threshold) that involves
one or more of the following:

(i) A fatality;
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