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§372.107

As used in the regulations in this
part, the following terms shall have
the meaning shown:

(a) Cooperative association. The term
‘“‘cooperative association’ means an as-
sociation which conforms to the fol-
lowing definition in the Agricultural
Marketing Act, approved June 15, 1929,
as amended (12 U.S.C. 1141j):

As used in this Act, the term cooperative
association means any association in which
farmers act together in processing, preparing
for market, handling, and/or marketing the
farm products of persons so engaged, and
also means any association in which farmers
act together in purchasing, testing, grading,
processing, distributing, and/or furnishing
farm supplies and/or farm business services.
Provided, however, That such associations
are operated for the mutual benefit of the
members thereof as such producers or pur-
chasers and conform to one or both of the
following requirements:

First. That no member of the association
is allowed more than one vote because of the
amount of stock or membership capital he
may own therein; and

Second. That the association does not pay
dividends on stock or membership capital in
excess of 8 per centum per annum.

And in any case to the following:

Third. That the association shall not deal
in farm products, farm supplies and farm
business services with or for nonmembers in
an amount greater in value than the total
amount of such business transacted by it
with or for members. All business transacted
by any cooperative association for or on be-
half of the United States or any agency or
instrumentality thereof shall be disregarded
in determining the volume of member and
nonmember business transacted by such as-
sociation.

Definitions.

Associations which do not conform to
such definition are not eligible to oper-
ate under the partial exemption of 49
U.S.C. 13506(a)(b).

(b) Federation of cooperative associa-
tions. The term ‘‘federation of coopera-
tive associations” means a federation
composed of either two or more cooper-
ative associations, or one or more
farmers, which federation possesses no
greater powers or purposes than a co-
operative association as defined in
paragraph (a) of this section. Federa-
tions of cooperative associations which
do not conform to such definition are
not eligible to operate under the par-
tial exemption of 49 U.S.C. 13506(a)(5).

§372.109

(c) Member. The term ‘“member”’
means any farmer or cooperative asso-
ciation which has consented to be, has
been accepted as, and is a member in
good standing in accordance with the
constitution, bylaws, or rules of the co-
operative association or federation of
cooperative associations.

(d) Farmer. The term ‘‘farmer’ means
any individual, partnership, corpora-
tion, or other business entity to the ex-
tent engaged in farming operations ei-
ther as a producer of agricultural com-
modities or as a farm owner.

(e) Interstate transportation. The term
“interstate transportation’” means
transportation by motor vehicle in
interstate or foreign commerce subject
to the FMCSA’s jurisdiction as set
forth in 49 U.S.C. 13501.

(f) Member transportation. The term
“member transportation’” means trans-
portation performed by a cooperative
association or federation of coopera-
tive associations for itself or for its
members, but does not include trans-
portation performed in furtherance of
the nonfarm business of such members.

(g) Nommember transportation. The
term  ‘‘nonmember transportation”
means transportation performed by a
cooperative association or federation
of cooperative associations other than
member transportation as defined in
paragraph (f) of this section.

(h) Fiscal year. The term ‘‘fiscal
year’”’ means the annual accounting pe-
riod adopted by the cooperative asso-
ciation or federation of cooperative as-
sociations for Federal income tax re-
porting purposes.

[43 FR 2397, Jan. 17, 1978, as amended at 45
FR 45524, July 3, 1980; 47 FR 13353, Mar. 30,
1982; 47 FR 15142, Apr. 8, 1982]

§372.109 Computation of tonnage al-
lowable in nonfarm-non-member
transportation.

Interstate transportation performed
by a cooperative association or federa-
tion of cooperative associations for
nonmembers who are not farmers, co-
operative associations, or federations
of associations or the United States
Government for compensation, (except
transportation otherwise exempt under
subtitle IV, part B, chapter 135 of title
49 of the United States Code) shall be
limited to that which is incidental to
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its primary transportation operation
and necessary for its effective perform-
ance. It shall in no event exceed 25 per-
cent of its total interstate transpor-
tation services in any fiscal year,
measured in terms of tonnage. A coop-
erative association or federation of co-
operative associations may transport
its own property, its members’ prop-
erty, property of other farmers and the
property of other cooperatives or fed-
erations in accordance with existing
law, except where the provisions of
§372.111 may be applicable to the limit
on member/nonmember transportation.
(a) The phrase ‘‘incidental to its pri-
mary transportation operation and
necessary for its effective perform-
ance’’ means that the interstate trans-
portation of the cooperative associa-
tion or federation of cooperation asso-
ciation for nonmembers as described
above is performed with the same
trucks or tractors employed in a prior
or subsequent trip in the primary
transportation operation of the cooper-
ative association or federation, that it
is not economically feasible to operate
the trucks or tractors empty on return
trips (outbound trips in cases where
the primary transportation operation
is inbound to the association or federa-
tion), and that the additional income
obtained from such transportation is
necessary to make the primary trans-
portation operation financially prac-
ticable. Transportation for nonmem-
bers as described above performed by a
cooperative or federation through the
use of trucks or tractors trip-leased for
one-way movements with the coopera-
tive association or federation acting as
leasee, is not incidental and necessary;
(b) The base tonnage to which the 25-
percent limitation is applied is all ton-
nage of all kinds transported by the co-
operative association or federation of
cooperative associations in interstate
or foreign commerce, whether for
itself, its members or nonmembers, for
or on behalf of the United States or
any agency or instrumentality thereof,
and that performed within the exemp-
tion provided by 49 U.S.C. 13506(a.)(5).

[43 FR 2397, Jan. 17, 1978, as amended at 43
FR 21894, May 22, 1978; 45 FR 455624, July 3,
1980; 62 FR 49940, Sept. 24, 1997]
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§372.111 Nonmember transportation
limitation and record keeping.

(a) Owerall limitation of mnonmember
transportation. No cooperative associa-
tion or federation of cooperative asso-
ciations may engage in nonmember
interstate transportation for com-
pensation in any fiscal year which,
measured in terms of tonnage, exceeds
its total interstate member transpor-
tation in such fiscal year.

(b) Records of interstate transportation
when nonmember transportation is per-
formed. Any cooperative association or
federation of cooperative associations
performing interstate transportation
for nonmembers shall prepare and re-
tain for a period of at least two years
written records of all interstate trans-
portation performed for members and
nonmembers. These records shall con-
tain:

(1) The date of the shipment,

(2) The names and addresses of the
consignor and consignee,

(3) The origin and destination of the
shipment,

(4) A description of the articles in the
shipment,

(5) The weight or volume of the ship-
ment,

(6) A description of the equipment
used either by unit number or license
number and, in the event this equip-
ment is nonowned, the name and ad-
dress of its owners and drivers,

(7) The total charges collected,

(8) A copy of all leases executed by
the cooperative association or federa-
tion of cooperative associations to ob-
tain equipment to perform transpor-
tation under 49 U.S.C. 13506(a)(5),

(9) Whether the transportation per-
formed is:

(i) Member transportation,

(ii) Nonmember transportation for
nonmembers who are farmers, coopera-
tive associations, or federations there-
of,

(iii) Other mnonmember transpor-
tation, and if of class (iii), how the
transportation was incidental and nec-
essary as defined in §372.109(a).

[43 FR 2397, Jan. 17, 1978, as amended at 45
FR 45524, July 3, 1980; 62 FR 38036, July 16,
1997; 62 FR 49940, Sept. 24, 1997]

770



