
836

49 CFR Ch. III (10–1–01 Edition)§ 382.305

able to comply with the requirements
of this section.

(g)(1) The results of a breath or blood
test for the use of alcohol, conducted
by Federal, State, or local officials
having independent authority for the
test, shall be considered to meet the re-
quirements of this section, provided
such tests conform to the applicable
Federal, State or local alcohol testing
requirements, and that the results of
the tests are obtained by the employer.

(2) The results of a urine test for the
use of controlled substances, conducted
by Federal, State, or local officials
having independent authority for the
test, shall be considered to meet the re-
quirements of this section, provided
such tests conform to the applicable
Federal, State or local controlled sub-
stances testing requirements, and that
the results of the tests are obtained by
the employer.

(h) Exception. This section does not
apply to:

(1) An occurrence involving only
boarding or alighting from a stationary
motor vehicle; or

(2) An occurrence involving only the
loading or unloading of cargo; or

(3) An occurrence in the course of the
operation of a passenger car or a multi-
purpose passenger vehicle (as defined
in § 571.3 of this title) by an employer
unless the motor vehicle is trans-
porting passengers for hire or haz-
ardous materials of a type and quan-
tity that require the motor vehicle to
be marked or placarded in accordance
with § 177.823 of this title.

§ 382.305 Random testing.
(a) Every employer shall comply with

the requirements of this section. Every
driver shall submit to random alcohol
and controlled substance testing as re-
quired in this section.

(b)(1) Except as provided in para-
graphs (c) through (e) of this section,
the minimum annual percentage rate
for random alcohol testing shall be 10
percent of the average number of driver
positions.

(2) Except as provided in paragraphs
(f) through (h) of this section, the min-
imum annual percentage rate for ran-
dom controlled substances testing shall
be 50 percent of the average number of
driver positions.

(c) The FMCSA Administrator’s deci-
sion to increase or decrease the min-
imum annual percentage rate for alco-
hol testing is based on the reported
violation rate for the entire industry.
All information used for this deter-
mination is drawn from the alcohol
management information system re-
ports required by § 382.403. In order to
ensure reliability of the data, the
FMCSA Administrator considers the
quality and completeness of the re-
ported data, may obtain additional in-
formation or reports from employers,
and may make appropriate modifica-
tions in calculating the industry viola-
tion rate. In the event of a change in
the annual percentage rate, the
FMCSA Administrator will publish in
the FEDERAL REGISTER the new min-
imum annual percentage rate for ran-
dom alcohol testing of drivers. The new
minimum annual percentage rate for
random alcohol testing will be applica-
ble starting January 1 of the calendar
year following publication in the FED-
ERAL REGISTER.

(d)(1) When the minimum annual per-
centage rate for random alcohol test-
ing is 25 percent or more, the FMCSA
Administrator may lower this rate to
10 percent of all driver positions if the
FMCSA Administrator determines that
the data received under the reporting
requirements of § 382.403 for two con-
secutive calendar years indicate that
the violation rate is less than 0.5 per-
cent.

(2) When the minimum annual per-
centage rate for random alcohol test-
ing is 50 percent, the FMCSA Adminis-
trator may lower this rate to 25 per-
cent of all driver positions if the
FMCSA Administrator determines that
the data received under the reporting
requirements of § 382.403 for two con-
secutive calendar years indicate that
the violation rate is less than 1.0 per-
cent but equal to or greater than 0.5
percent.

(e)(1) When the minimum annual per-
centage rate for random alcohol test-
ing is 10 percent, and the data received
under the reporting requirements of
§ 382.403 for that calendar year indicate
that the violation rate is equal to or
greater than 0.5 percent, but less than
1.0 percent, the FMCSA Administrator
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will increase the minimum annual per-
centage rate for random alcohol test-
ing to 25 percent for all driver posi-
tions.

(2) When the minimum annual per-
centage rate for random alcohol test-
ing is 25 percent or less, and the data
received under the reporting require-
ments of § 382.403 for that calendar year
indicate that the violation rate is
equal to or greater than 1.0 percent,
the FMCSA Administrator will in-
crease the minimum annual percentage
rate for random alcohol testing to 50
percent for all driver positions.

(f) The FMCSA Administrator’s deci-
sion to increase or decrease the min-
imum annual percentage rate for con-
trolled substances testing is based on
the reported positive rate for the entire
industry. All information used for this
determination is drawn from the con-
trolled substances management infor-
mation system reports required by
§ 382.403. In order to ensure reliability
of the data, the FMCSA Administrator
considers the quality and completeness
of the reported data, may obtain addi-
tional information or reports from em-
ployers, and may make appropriate
modifications in calculating the indus-
try positive rate. In the event of a
change in the annual percentage rate,
the FMCSA Administrator will publish
in the FEDERAL REGISTER the new min-
imum annual percentage rate for con-
trolled substances testing of drivers.
The new minimum annual percentage
rate for random controlled substances
testing will be applicable starting Jan-
uary 1 of the calendar year following
publication in the FEDERAL REGISTER.

(g) When the minimum annual per-
centage rate for random controlled
substances testing is 50 percent, the
FMCSA Administrator may lower this
rate to 25 percent of all driver positions
if the FMCSA Administrator deter-
mines that the data received under the
reporting requirements of § 382.403 for
two consecutive calendar years indi-
cate that the positive rate is less than
1.0 percent.

(h) When the minimum annual per-
centage rate for random controlled
substances testing is 25 percent, and
the data received under the reporting
requirements of § 382.403 for any cal-
endar year indicate that the reported

positive rate is equal to or greater than
1.0 percent, the FMCSA Administrator
will increase the minimum annual per-
centage rate for random controlled
substances testing to 50 percent of all
driver positions.

(i)(1) The selection of drivers for ran-
dom alcohol and controlled substances
testing shall be made by a scientif-
ically valid method, such as a random
number table or a computer-based ran-
dom number generator that is matched
with drivers’ Social Security numbers,
payroll identification numbers, or
other comparable identifying numbers.

(2) Each driver selected for random
alcohol and controlled substances test-
ing under the selection process used,
shall have an equal chance of being
tested each time selections are made.

(3) Each driver selected for testing
shall be testing during the selection pe-
riod.

(j) The employer shall randomly se-
lect a sufficient number of drivers for
testing during each calendar year to
equal an annual rate not less than the
minimum annual percentage rate for
random alcohol and controlled sub-
stances testing determined by the
FMCSA Administrator. If the employer
conducts random testing for alcohol
and/or controlled substances through a
C/TPA, the number of drivers to be
tested may be calculated for each indi-
vidual employer or may be based on
the total number of drivers covered by
the C/TPA who are subject to random
alcohol and/or controlled substances
testing at the same minimum annual
percentage rate under this part.

(k)(1) Each employer shall ensure
that random alcohol and controlled
substances tests conducted under this
part are unannounced.

(2) Each employer shall ensure that
the dates for administering random al-
cohol and controlled substances tests
conducted under this part are spread
reasonably throughout the calendar
year.

(l) Each employer shall require that
each driver who is notified of selection
for random alcohol and/or controlled
substances testing proceeds to the test
site immediately; provided, however,
that if the driver is performing a safe-
ty-sensitive function, other than driv-
ing a commercial motor vehicle, at the
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time of notification, the employer
shall instead ensure that the driver
ceases to perform the safety-sensitive
function and proceeds to the testing
site as soon as possible.

(m) A driver shall only be tested for
alcohol while the driver is performing
safety-sensitive functions, just before
the driver is to perform safety-sen-
sitive functions, or just after the driver
has ceased performing such functions.

(n) If a given driver is subject to ran-
dom alcohol or controlled substances
testing under the random alcohol or
controlled substances testing rules of
more than one DOT agency for the
same employer, the driver shall be sub-
ject to random alcohol and/or con-
trolled substances testing at the an-
nual percentage rate established for
the calendar year by the DOT agency
regulating more than 50 percent of the
driver’s function.

(o) If an employer is required to con-
duct random alcohol or controlled sub-
stances testing under the alcohol or
controlled substances testing rules of
more than one DOT agency, the em-
ployer may—

(1) Establish separate pools for ran-
dom selection, with each pool con-
taining the DOT-covered employees
who are subject to testing at the same
required minimum annual percentage
rate; or

(2) Randomly select such employees
for testing at the highest minimum an-
nual percentage rate established for
the calendar year by any DOT agency
to which the employer is subject.

§ 382.307 Reasonable suspicion testing.
(a) An employer shall require a driver

to submit to an alcohol test when the
employer has reasonable suspicion to
believe that the driver has violated the
prohibitions of subpart B of this part
concerning alcohol. The employer’s de-
termination that reasonable suspicion
exists to require the driver to undergo
an alcohol test must be based on spe-
cific, contemporaneous, articulable ob-
servations concerning the appearance,
behavior, speech or body odors of the
driver.

(b) An employer shall require a driver
to submit to a controlled substances
test when the employer has reasonable
suspicion to believe that the driver has

violated the prohibitions of subpart B
of this part concerning controlled sub-
stances. The employer’s determination
that reasonable suspicion exists to re-
quire the driver to undergo a con-
trolled substances test must be based
on specific, contemporaneous,
articulable observations concerning
the appearance, behavior, speech or
body odors of the driver. The observa-
tions may include indications of the
chronic and withdrawal effects of con-
trolled substances.

(c) The required observations for al-
cohol and/or controlled substances rea-
sonable suspicion testing shall be made
by a supervisor or company official
who is trained in accordance with
§ 382.603. The person who makes the de-
termination that reasonable suspicion
exists to conduct an alcohol test shall
not conduct the alcohol test of the
driver.

(d) Alcohol testing is authorized by
this section only if the observations re-
quired by paragraph (a) of this section
are made during, just preceding, or just
after the period of the work day that
the driver is required to be in compli-
ance with this part. A driver may be di-
rected by the employer to only undergo
reasonable suspicion testing while the
driver is performing safety-sensitive
functions, just before the driver is to
perform safety-sensitive functions, or
just after the driver has ceased per-
forming such functions.

(e)(1) If an alcohol test required by
this section is not administered within
two hours following the determination
under paragraph (a) of this section, the
employer shall prepare and maintain
on file a record stating the reasons the
alcohol test was not promptly adminis-
tered. If an alcohol test required by
this section is not administered within
eight hours following the determina-
tion under paragraph (a) of this sec-
tion, the employer shall cease attempts
to administer an alcohol test and shall
state in the record the reasons for not
administering the test.

(2) Notwithstanding the absence of a
reasonable suspicion alcohol test under
this section, no driver shall report for
duty or remain on duty requiring the
performance of safety-sensitive func-
tions while the driver is under the in-
fluence of or impaired by alcohol, as
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