Federal Motor Carrier Safety Administration, DOT

Commerce. Any trade, traffic, or
transportation in the United States
which:

(1) Is between a place under the juris-
diction of a State or Indian tribe and
any place outside of such jurisdiction;
or

(2) Is solely within a place under the
jurisdiction of a State or Indian tribe
but which affects trade, traffic, or
transportation described in subpara-
graph (a).

FMCSA. The Federal Motor Carrier
Safety Administration, an agency
within the Department of Transpor-
tation.

Hazardous material. A substance or
material, including a hazardous sub-
stance, which has been determined by
the Secretary of Transportation to be
capable of posing an unreasonable risk
to health, safety, or property when
transported in commerce, and which
has been so designated.

Indian tribe. Has the same meaning as
contained in §4 of the Indian Self-De-
termination and Education Act, 25
U.S.C. 450Db.

Motor carrier. A for-hire motor carrier
or a private motor carrier of property.
The term includes a motor carrier’s
agents, officers and representatives as
well as employees responsible for hir-
ing, supervising, training, assigning, or
dispatching of drivers.

Motor vehicle. Any vehicle, machine,
tractor, trailer, or semitrailer pro-
pelled or drawn by mechanical power
and used upon the highways in the
transportation of passengers or prop-
erty, or any combination thereof.

NRHM. A non-radioactive hazardous
material transported by motor vehicle
in types and quantities which require
placarding, pursuant to Table 1 or 2 of
49 CFR 172.504.

Political subdivision. A municipality,
public agency or other instrumentality
of one or more States, or a public cor-
poration, board, or commission estab-
lished under the laws of one or more
States.

Radioactive material. Any material
having a specific activity greater than
0.002 microcuries per gram (uCi/g), as
defined in 49 CFR 173.403.

Routing agency. The State highway
agency or other State agency des-
ignated by the Governor of that State,
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or an agency designated by an Indian
tribe, to supervise, coordinate, and ap-
prove the NRHM routing designations
for that State or Indian tribe.

Routing designations. Any regulation,
limitation, restriction, curfew, time of
travel restriction, lane restriction,
routing ban, port-of-entry designation,
or route weight restriction, applicable
to the highway transportation of
NRHM over a specific highway route or
portion of a route.

Secretary. The Secretary of Transpor-
tation.

State. A State of the United States,
the District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, the Virgin Islands, American
Samoa or Guam.

§397.67 Motor carrier responsibility
for routing.

(a) A motor carrier transporting
NRHM shall comply with NRHM rout-
ing designations of a State or Indian
tribe pursuant to this subpart.

(b) A motor carrier carrying haz-
ardous materials required to be plac-
arded or marked in accordance with 49
CFR 177.823 and not subject to a NRHM
routing designations pursuant to this
subpart, shall operate the vehicle over
routes which do not go through or near
heavily populated areas, places where
crowds are assembled, tunnels, narrow
streets, or alleys, except where the
motor carrier determines that:

(1) There is no practicable alter-
native;

(2) A reasonable deviation is nec-
essary to reach terminals, points of
loading and unloading, facilities for
food, fuel, repairs, rest, or a safe haven;
or

(3) A reasonable deviation is required
by emergency conditions, such as a de-
tour that has been established by a
highway authority, or a situation ex-
ists where a law enforcement official
requires the driver to take an alter-
native route.

(c) Operating convenience is not a
basis for determining whether it is
practicable to operate a motor vehicle
in accordance with paragraph (b) of
this section.
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(d) Before a motor carrier requires or
permits a motor vehicle containing ex-
plosives in Class 1, Divisions 1.1, 1.2,
1.3, as defined in 49 CFR 173.50 and
173.53 respectively, to be operated, the
carrier or its agent shall prepare a
written route plan that complies with
this section and shall furnish a copy to
the driver. However, the driver may
prepare the written plan as agent for
the motor carrier when the trip begins
at a location other than the carrier’s
terminal.

§397.69 Highway routing designations;
preemption.

(a) Any State or Indian tribe that es-
tablishes or modifies a highway rout-
ing designation over which NRHM may
or may not be transported on or after
November 14, 1994, and maintains or en-
forces such designation, shall comply
with the highway routing standards set
forth in §397.71 of this subpart. For pur-
poses of this subpart, any highway
routing designation affecting the high-
way transportation of NRHM, made by
a political subdivision of a State is
considered as one made by that State,
and all requirements of this subpart
apply.

(b) Except as provided in §§397.75 and
397.219, a NRHM route designation
made in violation of paragraph (a) of
this section is preempted pursuant to
section 105(b)(4) of the Hazardous Mate-
rials Transportation Act (49 U.S.C. app.
1804(b)(4)). This provision shall become
effective after November 14, 1996.

(c) A highway routing designation es-
tablished by a State, political subdivi-
sion, or Indian tribe before November
14, 1994 is subject to preemption in ac-
cordance with the preemption stand-
ards in paragraphs (a)(1) and (a)(2) of
§397.203 of this subpart.

(d) A State, political subdivision, or
Indian tribe may petition for a waiver
of preemption in accordance with
§397.213 of this part.

§397.71 Federal standards.

(a) A State or Indian tribe shall com-
ply with the Federal standards under
paragraph (b) of this section when es-
tablishing, maintaining or enforcing
specific NRHM routing designations
over which NRHM may or may not be
transported.
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(b) The Federal standards are as fol-
lows:

(1) Enhancement of public safety. The
State or Indian tribe shall make a find-
ing, supported by the record to be de-
veloped in accordance with paragraphs
(b)(2)(i1) and (b)(3)(iv) of this section,
that any NRHM routing designation
enhances public safety in the areas
subject to its jurisdiction and in other
areas which are directly affected by
such highway routing designation. In
making such a finding, the State or In-
dian tribe shall consider:

(i) The factors listed in paragraph
(b)(9) of this section; and

(ii) The DOT ‘‘Guidelines for Apply-
ing Criteria to Designate Routes for
Transporting Hazardous Materials,”
DOT/RSPA/OHMT-89-02, July 19891 or
its most current version; or an equiva-
lent routing analysis which adequately
considers overall risk to the public.

(2) Public participation. Prior to the
establishment of any NRHM routing
designation, the State or Indian tribe
shall undertake the following actions
to ensure participation by the public in
the routing process:

(i) The State or Indian tribe shall
provide the public with notice of any
proposed NRHM routing designation
and a 30-day period in which to com-
ment. At any time during this period
or following review of the comments
received, the State or Indian tribe shall
decide whether to hold a public hearing
on the proposed NRHM route designa-
tion. The public shall be given 30 days
prior notice of the public hearing
which shall be conducted as described
in paragraph (b)(2)(ii) of this section.
Notice for both the comment period
and the public hearing, if one is held,
shall be given by publication in at least
two newspapers of general circulation
in the affected area or areas and shall
contain a complete description of the
proposed routing designation, together
with the date, time, and location of
any public hearings. Notice for both
the comment period and any public

1This document may be obtained from Of-

fice of Enforcement and Compliance (MC-
ECH), Federal Motor Carrier Safety Admin-
istration, U.S. Department of Transpor-
tation, 400 7th Street, SW., Washington, D.C.
20590-0001.
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