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and inform the employee that the lab-
oratory has determined that his or her
split specimen is adulterated.

(2) Follow the procedures of §40.145 to
determine if there is a legitimate med-
ical explanation for the laboratory
finding of adulteration.

(3) If you determine that there is a
legitimate medical explanation for the
adulterated test result, report to the
DER and the employee that the test is
cancelled. Using the format in Appen-
dix D to this part, notify ODAPC of the
result.

(4) If you determine that there is not
a legitimate medical explanation for
the adulterated test result, take the
following steps:

(i) Report the test to the DER and
the employee as a verified refusal to
test. Inform the employee that he or
she has 72 hours to request a test of the
primary specimen to determine if the
adulterant found in the split specimen
also is present in the primary speci-
men.

(ii) Except that the request is for a
test of the primary specimen and is
being made to the laboratory that test-
ed the primary specimen, follow the
procedures of §§40.153, 40.171, 40.173,
40.179, and 40.185.

(iii) As the laboratory that tests the
primary specimen to reconfirm the
presence of the adulterant found in the
split specimen, report your result to
the MRO on a photocopy (faxed,
mailed, scanned, couriered) of Copy 1 of
the CCF .

(iv) If the test of the primary speci-
men reconfirms the adulteration find-
ing of the split specimen, as the MRO
you must report the test result as a re-
fusal as provided in §40.187(a)(2).

(v) If the test of the primary speci-
men fails to reconfirm the adulteration
finding of the split specimen, as the
MRO you cancel the test. Follow the
procedures of paragraph (e) of this sec-
tion in this situation.

(g) Enter your name, sign and date
(Step 7) of Copy 2 of the CCF.

(h) Send a legible copy of Copy 2 of
the CCF (or a signed and dated letter,
see §40.163 ) to the employer and keep
a copy for your records. Transmit the
document as provided in §40.167.

[66 FR 79526, Dec. 19, 2000, as amended at 66
FR 41953, Aug. 9, 2001]

§40.191

§40.189 Where is other information
concerning split specimens found in
this regulation?

You can find more information con-
cerning split specimens in several sec-
tions of this part:

§40.3—Definition.
§40.65—Quantity of split specimen.

§40.67—Directly observed test when split
specimen is unavailable.

§§40.71-40.73—Collection process for split
specimens.

§40.83—Laboratory accessioning of split
specimens.

§40.99—Laboratory retention of split speci-
mens.

§40.103—Blind split specimens.
§40.1563—MRO notice to employees on tests of
split specimen.
§§40.193 and 40.201—MRO actions on insuffi-
cient or unavailable split specimens.
Appendix D to Part 40—Report format for
split specimen failure to reconfirm.

Subpart I—Problems in Drug Tests

§40.191 What is a refusal to take a
DOT drug test, and what are the
consequences?

(a) As an employee, you have refused
to take a drug test if you:

(1) Fail to appear for any test (except
a pre-employment test) within a rea-
sonable time, as determined by the em-
ployer, consistent with applicable DOT
agency regulations, after being di-
rected to do so by the employer. This
includes the failure of an employee (in-
cluding an owner-operator) to appear
for a test when called by a C/TPA (see
§40.61(a));

(2) Fail to remain at the testing site
until the testing process is complete; Pro-
vided, That an employee who leaves the
testing site before the testing process
commences (see §40.63 (c)) for a pre-em-
ployment test is not deemed to have
refused to test;

(3) Fail to provide a urine specimen
for any drug test required by this part
or DOT agency regulations; Provided,
That an employee who does not provide
a urine specimen because he or she has
left the testing site before the testing
process commences (see §40.63 (c)) for a
pre-employment test is not deemed to
have refused to test;

(4) In the case of a directly observed
or monitored collection in a drug test,
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