§511.23

ordered otherwise by the Presiding Of-
ficer in unusual circumstances, simul-
taneously serve and file prehearing
briefs, which shall set forth (a) a state-
ment of the facts expected to be
proved, and of the anticipated order of
proof; (b) a statement of the issues and
the legal argument in support of the
party’s contentions with respect to
each issue; and (c) a table of authori-
ties with a designation by asterisk of
the principal authorities relied upon.

§511.23 Motions.

(a) Presentations and dispositions. Dur-
ing the time a proceeding is before a
Presiding Officer, all motions, whether
oral or written, except those filed
under §511.42(e), shall be addressed to
the Presiding Officer, who shall rule
upon them promptly after affording an
opportunity for response.

(b) Written motions. All written mo-
tions shall state the particular order,
ruling, or action desired and the
grounds therefor. If a motion is sup-
ported by memoranda, affidavits or
other documents, they shall be served
and filed with the motion. All motions
shall contain a proposed order setting
forth the relief sought. All written mo-
tions shall be filed with the Executive
Secretary and served on all parties,
and all motions addressed to the Ad-
ministrator shall be in writing.

(c) Responses. Within ten (10) days
after service of any written motion or
petition or within such longer or short-
er time as may be designated by these
Rules or by the Presiding Officer or the
Administrator, the opposing party or
parties shall file a written response to
such motion. Where a motion would af-
fect only a single party, or an identifi-
able group of parties, the Presiding Of-
ficer or Administrator may limit the
response to the motion to the affected
party or parties. Failure to respond to
a written motion may, in the discre-
tion of the Presiding Officer be deemed
as consent to the granting of the relief
sought in the motion. The moving
party shall have no right to reply, ex-
cept as permitted by the Presiding Of-
ficer or the Administrator.

(d) Rulings on motions for dismissal.
When a motion to dismiss a complaint
or motion for other relief is granted
with the result that the proceeding be-
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fore the Presiding Officer is termi-
nated, the Presiding Officer shall issue
an Initial Decision and Order thereon
in accordance with the provisions of
§511.51. If such a motion is granted as
to all issues alleged in the complaint in
regard to some, but not all, of the re-
spondents, or is granted as to any part
of the allegations in regard to any or
all of the respondents, the Presiding
Officer shall enter an order on the
record and consider the remaining
issues in the Initial Decision. The Pre-
siding Officer may elect to defer ruling
on a motion to dismiss until the close
of the case.

§511.24 Interlocutory appeals.

(a) General. Rulings of the Presiding
Officer may not be appealed to the Ad-
ministrator prior to the Initial Deci-
sion, except as provided herein.

(b) Exceptions—(1) Interlocutory ap-
peals to Administrator. The Adminis-
trator may, in his or her discretion, en-
tertain interlocutory appeals where a
ruling of the Presiding Officer:

(i) Requires the production or disclo-
sure of records claimed to be confiden-
tial;

(i1) Requires the testimony of a su-
pervisory official of the agency other
than one especially cognizant of the
facts of the matter in adjudication;

(iii) Excludes an attorney from par-
ticipation in a proceeding pursuant to
§511.42(b).

(2) Procedures for interlocutory appeals.
Within ten (10) days of issuance of a
ruling, any party may petition the Ad-
ministrator to entertain an interlocu-
tory appeal on a ruling in the cat-
egories enumerated above. The petition
shall not exceed fifteen (15) pages. Any
other party may file a response to the
petition within ten (10) days of its serv-
ice. The response shall not exceed fif-
teen (15) pages. The Administrator
shall thereupon act upon the petition,
or the Administrator shall request
such further briefing or oral presen-
tation as he may deem necessary.

(3) Interlocutory appeals from all other
rulings—(i) Grounds. Interlocutory ap-
peals from all other rulings by the Pre-
siding Officer may proceed only upon
motion to the Presiding Officer and a
determination by the Presiding Officer



