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an examination fails to attend and pro-
ceed therewith and another party at-
tends in person or by a representative
pursuant to the notice, the Presiding
Officer may order the party who gave
the notice to pay the attending party
the reasonable expenses incurred. If a
party who notices an examination fails
to serve a subpoena upon the witness
and as a result the witness does not at-
tend, and if another party attends in
person or by a representative because
that party expects the examination to
be made, the Presiding Officer may
order the party who gave notice to pay
the attending party the reasonable ex-
penses incurred.

(h) Examination to preserve testimony—
(1) When available. By leave of the Pre-
siding Officer, a party may examine a
witness for the purpose of perpetuating
the testimony of that witness. A party
who wishes to conduct such an exam-
ination shall obtain prior leave of the
Presiding Officer by filing a motion.
The motion shall include a showing of
substantial reason to believe that the
testimony could not be presented at
the hearing. If the Presiding Officer is
satisfied that the perpetuation of the
testimony may prevent a failure of jus-
tice or is otherwise reasonably nec-
essary, he or she shall order that the
deposition be taken.

(2) Procedure. Notice of an examina-
tion to preserve testimony shall be
served at least fifteen (15) days prior to
the examination. The examination
shall be taken in accordance with the
provisions of paragraph (d) of this sec-
tion. Any examination taken to pre-
serve testimony shall be fully tran-
scribed and filed in accordance with
paragraph (e) of this section.

(i) Use of testimony obtained under this
section. At the hearing or upon a mo-
tion or an interlocutory proceeding,
any part or all of a deposition, so far as
admissible under the rules of evidence
applied as though the witness were
then present and testifying, may be
used against any party who was
present or represented at the taking of
the deposition or who had reasonable
notice thereof, in accordance with any
of the following provisions:

(1) Any deposition may be used by
any party for the purpose of contra-

dicting or impeaching the testimony of
the deponent as a witness.

(2) The deposition of a party or of a
person who at the time of the taking of
his testimony was an officer, director
or managing agent of a party may be
used against that party for any pur-
pose.

(3) The deposition of a witness,
whether or not a party, may be used by
any party for any purpose if the Pre-
siding Officer finds:

(i) That the witness is dead; or
(ii) That the witness is at a greater

distance than 100 miles from the place
of the hearing, or is out of the United
States, unless it appears that the ab-
sence of the witness was procured by
the party offering the deposition; or

(iii) That the witness is unable to at-
tend or testify because of age, illness,
infirmity, or imprisonment; or

(iv) That the party offering the depo-
sition has been unable to procure the
attendance of the witness by subpoena;
or

(v) Upon application and notice, that
such exceptional circumstances exist
as to make it desirable, in the interest
of justice and with due regard to the
importance of presenting the testi-
mony of witnesses orally in open court,
to allow the deposition to be used.

(4) If only part of a deposition is of-
fered in evidence by a party, an adverse
party may require him to introduce
any other part which ought in fairness
to be considered with the part intro-
duced, and any party may introduce
any other parts.

[45 FR 81578, Dec. 11, 1980, as amended at 53
FR 15783, May 3, 1988]

§ 511.36 Motions to compel discovery.
If a party fails to respond to dis-

covery, in whole or in part, the party
seeking discovery may move within
twenty (20) days for an order compel-
ling an answer, or compelling inspec-
tion or production of documents, or
otherwise compelling discovery. For
purposes of this subsection, an evasive
or incomplete response is to be treated
as a failure to respond. If the motion is
granted, the Presiding Officer shall
issue an order compelling discovery. If
the motion is denied in whole or in
part, the Presiding Officer may make
such protective order as he or she
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would have been empowered to make
on a motion pursuant to § 511.31(d).
When making oral examinations, the
discovering party shall continue the
examination to the extent possible
with respect to other areas of inquiry
before moving to compel discovery.

§ 511.37 Sanctions for failure to com-
ply with order.

If a party fails to obey an order to
provide or permit discovery, the Pre-
siding Officer may take such action as
is just, including but not limited to the
following:

(a) Infer that the admission, testi-
mony, document or other evidence
would have been adverse to the party;

(b) Order that for the purposes of the
proceeding, the matters regarding
which the order was made or any other
designated facts shall be taken to be
established in accordance with the
claim of the party obtaining the order;

(c) Order that the party withholding
discovery not introduce into evidence
or otherwise rely, in support of any
claim or defense, upon the documents
or other evidence withheld;

(d) Order that the party withholding
discovery not introduce into evidence
or otherwise use at the hearing, infor-
mation obtained in discovery;

(e) Order that the party withholding
discovery not be heard to object to in-
troduction and use of secondary evi-
dence to show what the withheld ad-
mission, testimony, documents, or
other evidence would have shown;

(f) Order that a pleading, or part of a
pleading, or a motion or other submis-
sion by the party, concerning which
the order was issued, be stricken, or
that decision on the pleadings be ren-
dered against the party, or both; and

(g) Exclude the party or representa-
tive from proceedings, in accordance
with § 511.42(b).

Any such action may be taken by order
at any point in the proceedings.

§ 511.38 Subpoenas.

(a) Availability. A subpoena shall be
addressed to any party or any person
not a party for the purpose of compel-
ling attendance, testimony and produc-
tion of documents at a hearing or oral
examination.

(b) Form. A subpoena shall identify
the action with which it is connected;
shall specify the person to whom it is
addressed and the date, time and place
for compliance with its provisions; and
shall be issued by order of the Pre-
siding Officer and signed by the Chief
Counsel, or by the Presiding Officer. A
subpoena duces tecum shall specify the
books, papers, documents, or other ma-
terials or data-compilations to be pro-
duced.

(c) How obtained—(1) Content of appli-
cation. An application for the issuance
of a subpoena stating reasons shall be
submitted in triplicate to the Presiding
Officer.

(2) Procedure of application. The origi-
nal and two copies of the subpoena,
marked ‘‘original,’’ ‘‘duplicate’’ and
‘‘triplicate,’’ shall accompany the ap-
plication. The Presiding Officer shall
rule upon an application for a subpoena
ex parte, by issuing the subpoena or by
issuing an order denying the applica-
tion.

(d) Issuance of a subpoena. The Pre-
siding Officer shall issue a subpoena by
signing and dating, or ordering the
Chief Counsel to sign and date, each
copy in the lower right-hand corner of
the document. The ‘‘duplicate’’ and
‘‘triplicate’’ copies of the subpoena
shall be transmitted to the applicant
for service in accordance with these
Rules; the ‘‘original’’ copy shall be re-
tained by or forwarded to the Chief
Counsel for retention in the docket of
the proceeding.

(e) Service of a subpoena. A subpoena
may be served in person or by certified
mail, return receipt requested, as pro-
vided in § 511.16(b). Service shall be
made by delivery of the signed ‘‘dupli-
cate’’ copy to the person named there-
in.

(f) Return of service. A person serving
a subpoena shall promptly execute a
return of service, stating the date,
time, and manner of service. If service
is effected by mail, the signed return
receipt shall accompany the return of
service. In case of failure to make serv-
ice, a statement of the reasons for the
failure shall be made. The ‘‘triplicate’’
of the subpoena, bearing or accom-
panied by the return of service, shall be
returned forthwith to the Chief Coun-
sel after service has been completed.
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