§17.31

Subpart D—Threatened Wildlife

§17.31 Prohibitions.

(a) Except as provided in subpart A of
this part, or in a permit issued under
this subpart, all of the provisions in
§17.21 shall apply to threatened wild-
life, except §17.21(c)(5).

(b) In addition to any other provi-
sions of this part 17, any employee or
agent of the Service, of the National
Marine Fisheries Service, or of a State
conservation agency which is operating
a conservation program pursuant to
the terms of a Cooperative Agreement
with the Service in accordance with
section 6(c) of the Act, who is des-
ignated by his agency for such pur-
poses, may, when acting in the course
of his official duties, take those threat-
ened species of wildlife which are cov-
ered by an approved cooperative agree-
ment to carry out conservation pro-
grams.

(c) Whenever a special rule in §§17.40
to 17.48 applies to a threatened species,
none of the provisions of paragraphs (a)
and (b) of this section will apply. The
special rule will contain all the appli-
cable prohibitions and exceptions.

[43 FR 18181, Apr. 28, 1978, as amended at 44
FR 31580, May 31, 1979]

§17.32 Permits—general.

Upon receipt of a complete applica-
tion the Director may issue a permit
for any activity otherwise prohibited
with regard to threatened wildlife.
Such permit shall be governed by the
provisions of this section unless a spe-
cial rule applicable to the wildlife, ap-
pearing in §§817.40 to 17.48, of this part
provides otherwise. Permits issued
under this section must be for one of
the following purposes: Scientific pur-
poses, or the enhancement of propaga-
tion or survival, or economic hardship,
or zoological exhibition, or educational
purposes, or incidental taking, or spe-
cial purposes consistent with the pur-
poses of the Act. Such permits may au-
thorize a single transaction, a series of
transactions, or a number of activities
over a specific period of time.

(a)(1) Application requirements for per-
mits for scientific purposes, or the en-
hancement of propagation or survival, or
economic hardship, or zoological exhi-
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bition, or educational purposes, or special
purposes consistent with the purposes of
the Act. A person wishing to get a per-
mit for an activity prohibited by §17.31
submits an application for activities
under this paragraph. The Service pro-
vides Form 3-200 for the application to
which as much of the following infor-
mation relating to the purpose of the
permit must be attached:

(i) The Common and scientific names
of the species sought to be covered by
the permit, as well as the number, age,
and sex of such species, and the activ-
ity sought to be authorized (such as
taking, exporting, selling in interstate
commerce);

(i) A statement as to whether, at the
time of application, the wildlife sought
to be covered by the permit (A) is still
in the wild, (B) has already been re-
moved from the wild, or (C) was born in
captivity;

(iii) A resume of the applicant’s at-
tempts to obtain the wildlife sought to
be covered by the permit in a manner
which would not cause the death or re-
moval from the wild of such wildlife;

(iv) If the wildlife sought to be cov-
ered by the permit has already been re-
moved from the wild, the country and
place where such removal occurred; if
the wildlife sought to be covered by
permit was born in captivity, the coun-
try and place where such wildlife was
born;

(v) A complete description and ad-
dress of the institution or other facil-
ity where the wildlife sought to be cov-
ered by the permit will be used, dis-
played, or maintained;

(vi) If the applicant seeks to have
live wildlife covered by the permit, a
complete description, including photo-
graphs or diagrams, of the facilities to
house and/or care for the wildlife and a
resume of the experience of those per-
sons who will be caring for the wildlife;

(vii) A full statement of the reasons
why the applicant is justified in ob-
taining a permit including the details
of the activities sought to be author-
ized by the permit;

(viii) If the application is for the pur-
pose of enhancement of propagation, a
statement of the applicant’s willing-
ness to participate in a cooperative
breeding program and to maintain or
contribute data to a studbook;
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(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a)(1) of this section,
the Director will decide whether or not
a permit should be issued. In making
this decision, the Director shall con-
sider, in addition to the general cri-
teria in §13.21(b) of this subchapter, the
following factors:

(i) Whether the purpose for which the
permit is required is adequate to jus-
tify removing from the wild or other-
wise changing the status of the wildlife
sought to be covered by the permit;

(ii) The probable direct and indirect
effect which issuing the permit would
have on the wild populations of the
wildlife sought to be covered by the
permit;

(iii) Whether the permit, if issued,
would in any way, directly or indi-
rectly, conflict with any known pro-
gram intended to enhance the survival
probabilities of the population from
which the wildlife sought to be covered
by the permit was or would be re-
moved;

(iv) Whether the purpose for which
the permit is required would be likely
to reduce the threat of extinction fac-
ing the species of wildlife sought to be
covered by the permit;

(v) The opinions or views of scientists
or other persons or organizations hav-
ing expertise concerning the wildlife or
other matters germane to the applica-
tion; and

(vi) Whether the expertise, facilities,
or other resources available to the ap-
plicant appear adequate to successfully
accomplish the objectives stated in the
application.

(3) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this paragraph shall be
subject to the special condition that
the escape of living wildlife covered by
the permit shall be immediately re-
ported to the Service office designated
in the permit.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be designated on the face of the
permit.

(b)(1) Application requirements for per-
mits for incidental taking. (i) A person
wishing to get a permit for an activity
prohibited by §17.31 submits an appli-
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cation for activities under this para-
graph.

(ii) The director shall publish notice
in the FEDERAL REGISTER of each appli-
cation for a permit that is made under
this section. Each notice shall invite
the submission from interested parties,
within 30 days after the date of the no-
tice, of written data, views, or argu-
ments with respect to the application.

(iii) Each application must be sub-
mitted on an official application (Form
3-200) provided by the Service, and
must include as an attachment, all of
the following information:

(A) A complete description of the ac-
tivity sought to be authorized;

(B) The common and scientific names
of the species sought to be covered by
the permit, as well as the number, age,
and sex of such species, if known;

(C) A conservation plan that speci-
fies:

(1) The impact that will likely result
from such taking;

(2) What steps the applicant will take
to monitor, minimize, and mitigate
such impacts, the funding that will be
available to implement such steps, and
the procedures to be used to deal with
unforeseen circumstances;

(3) What alternative actions to such
taking the applicant considered and
the reasons why such alternatives are
not proposed to be utilized; and

(4) Such other measures that the Di-
rector may require as being necessary
or appropriate for purposes of the plan.

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (b)(1) of this section,
the Director will decide whether or not
a permit should be issued. The Director
shall consider the general criteria in
§13.21(b) of this subchapter and shall
issue the permit if he finds that: (i) The
taking will be incidental; (ii) the appli-
cant will, to the maximum extent prac-
ticable, minimize and mitigate the im-
pacts of such taking; (iii) the applicant
will ensure that adequate funding for
the conservation plan and procedures
to deal with unforeseen circumstances
will be provided; (iv) the taking will
not appreciably reduce the likelihood
of the survival and recovery of the spe-
cies in the wild; (v) the measures, if
any, required under paragraph
(b)(1)(iii)(D) will be met; and (vi) he has
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received such other assurances as he
may require that the plan will be im-
plemented. In making his decision, the
Director shall also consider the antici-
pated duration and geographic scope of
the applicant’s planned activities, in-
cluding the amount of listed species
habitat that is involved and the degree
to which listed species and their habi-
tats are affected.

(3) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this paragraph shall con-
tain such terms and conditions as the
Director deems necessary oOr appro-
priate to carry out the purposes of the
permit and the conservation plan in-
cluding, but not limited to, monitoring
and reporting requirements deemed
necessary for determining whether
such terms and conditions are being
complied with. The Director shall rely
upon existing reporting requirements
to the maximum extent practicable.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be sufficient to provide adequate
assurances to the permittee to commit
funding necessary for the activities au-
thorized by the permit, including con-
servation activities and land use re-
strictions. In determining the duration
of a permit, the Director shall consider
the duration of the planned activities,
as well as the possible positive and neg-
ative effects associated with permits of
the proposed duration on listed species,
including the extent to which the con-
servation plan will enhance the habitat
of listed species and increase the long-
term survivability of such species.

(5) Assurances provided to permittee in
case of changed or unforeseen cir-
cumstances. The assurances in this
paragraph (b)(5) apply only to inciden-
tal take permits issued in accordance
with paragraph (b)(2) of this section
where the conservation plan is being
properly implemented, and apply only
with respect to species adequately cov-
ered by the conservation plan. These
assurances cannot be provided to Fed-
eral agencies. This rule does not apply
to incidental take permits issued prior
to March 25, 1998. The assurances pro-
vided in incidental take permits issued
prior to March 25, 1998 remain in effect,

50 CFR Ch. | (10-1-98 Edition)

and those permits will not be revised as
a result of this rulemaking.

(i) Changed circumstances provided for
in the plan. If additional conservation
and mitigation measures are deemed
necessary to respond to changed cir-
cumstances and were provided for in
the plan’s operating conservation pro-
gram, the permittee will implement
the measures specified in the plan.

(ii) Changed circumstances not provided
for in the plan. If additional conserva-
tion and mitigation measures are
deemed necessary to respond to
changed circumstances and such meas-
ures were not provided for in the plan’s
operating conservation program, the
Director will not require any conserva-
tion and mitigation measures in addi-
tion to those provided for in the plan
without the consent of the permittee,
provided the plan is being properly im-
plemented.

(iii) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the com-
mitment of additional land, water, or
financial compensation or additional
restrictions on the use of land, water,
or other natural resources beyond the
level otherwise agreed upon for the spe-
cies covered by the conservation plan
without the consent of the permittee.

(B) If additional conservation and
mitigation measures are deemed nec-
essary to respond to unforeseen cir-
cumstances, the Director may require
additional measures of the permittee
where the conservation plan is being
properly implemented, but only if such
measures are limited to modifications
within conserved habitat areas, if any,
or to the conservation plan’s operating
conservation program for the affected
species, and maintain the original
terms of the conservation plan to the
maximum extent possible. Additional
conservation and mitigation measures
will not involve the commitment of ad-
ditional land, water or financial com-
pensation or additional restrictions on
the use of land, water, or other natural
resources otherwise available for devel-
opment or use under the original terms
of the conservation plan without the
consent of the permittee.

(C) The Director will have the burden
of demonstrating that such unforeseen
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circumstances exist, using the best sci-
entific and commercial data available.
These findings must be clearly docu-
mented and based upon reliable tech-
nical information regarding the status
and habitat requirements of the af-
fected species. The Director will con-
sider, but not be limited to, the follow-
ing factors:

(1) Size of the current range of the af-
fected species;

(2) Percentage of range adversely af-
fected by the conservation plan;

(3) Percentage of range conserved by
the conservation plan;

(4) Ecological significance of that
portion of the range affected by the
conservation plan;

(5) Level of knowledge about the af-
fected species and the degree of speci-
ficity of the species’ conservation pro-
gram under the conservation plan; and

(6) Whether failure to adopt addi-
tional conservation measures would ap-
preciably reduce the likelihood of sur-
vival and recovery of the affected spe-
cies in the wild.

(6) Nothing in this rule will be con-
strued to limit or constrain the Direc-
tor, any Federal, State, local, or Tribal
government agency, or a private en-
tity, from taking additional actions at
its own expense to protect or conserve
a species included in a conservation
plan.

[50 FR 39689, Sept. 30, 1985, as amended at 63
FR 8871, Feb. 23, 1998; 63 FR 52635, Oct. 1,
1998]

§17.40 Special rules—mammals.

(a) [Reserved]

(b) Grizzly bear (Ursus arctos)—(1)
Prohibitions. The following prohibitions
apply to the grizzly bear:

(i) Taking. (A) Except as provided in
paragraphs (b)(1)(i)(B) through (F) of
this section, no person shall take any
grizzly bear in the 48 conterminous
states of the United States.

(B) Grizzly bears may be taken in
self-defense or in defense of others, but
such taking shall be reported, within 5
days of occurrence, to the Assistant
Regional Director, Division of Law En-
forcement, U.S. Fish and Wildlife Serv-
ice, P.O. Box 25486, Denver Federal
Center, Denver, Colorado 80225 (303/236-
7540 or FTS 776-7540), if occurring in
Montana or Wyoming, or to the Assist-
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ant Regional Director, Division of Law
Enforcement, U.S. Fish and Wildlife
Service, Lloyd 500 Building, Suite 1490,
500 Northeast Multnomah Street, Port-
land, Oregon 97232 (503/231-6125 or FTS
429-6125), if occurring in ldaho or Wash-
ington, and to appropriate State and
Indian Reservation Tribal authorities.
Grizzly bears or their parts taken in
self-defense or in defense of others
shall not be possessed, delivered, car-
ried, transported, shipped, exported, re-
ceived, or sold, except by Federal,
State, or Tribal authorities.

(C) Removal of nuisance bears. A griz-
zly bear consituting a demonstrable
but non immediate threat to human
safety or committing significant depre-
dations to lawfully present livestock,
crops, or beehives may be taken, but
only if:

(1) 1t has not been reasonably pos-
sible to eliminate such threat or depre-
dation by live-capturing and releasing
unharmed in a remote area the grizzly
bear involved; and

(2) The taking is done in a humane
manner by authorized Federal, State,
or Tribal authorities, and in accord-
ance with current interagency guide-
lines covering the taking of such nui-
sance bears; and

(3) The taking is reported within 5
days of occurrence to the appropriate
Assistant Regional Director, Division
of Law Enforcement, U.S. Fish and
Wildlife Service, as indicated in para-
graph (b)(1)(i)(B) of this section, and to
appropriate State and Tribal authori-
ties.

(D) Federal, State, or Tribal scientific or
research activities. Federal, State, or
Tribal authorities may take grizzly
bears for scientific or research pur-
poses, but only if such taking does not
result in death or permanent injury to
the bears involved. Such taking must
be reported within 5 days of occurrence
to the appropriate Assistant Regional
Director, Division of Law Enforcement,
U.S. Fish and Wildlife Service, as indi-
cated in paragraph (b)(1)(i)(B) of this
section, and to appropriate State and
Tribal authorities.

(E) [Reserved]

(F) National Parks. The regulations of
the National Park Service shall govern
all taking of grizzly bears in National
Parks.
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