U.S. Fish and Wildlife Serv., Interior
the

§18.83 Determination to cancel
hearing.

(a) If the presiding officer determines
that no issues of material fact are pre-
sented by the direct testimony submit-
ted prior to the date of the hearing, he
may publish in the FEDERAL REGISTER
such determination and that on issues
of material fact a hearing shall not be
held. The presiding officer may provide
an opportunity for argument on any
issues of law presented by the direct
testimony.

(b) Promptly after oral argument, if
any, the presiding officer shall make a
recommended decision based on the
record, which in this case shall consist
of the direct testimony and any oral
argument presented. He shall transmit
to the Director his recommended deci-
sion, the record and a certificate stat-
ing that the record contains all the
written direct testimony. The Director
shall then make a final decision in ac-
cordance with these regulations
(§18.91).

§18.84 Rebuttal testimony and new
issues of fact in prehearing order.

(a) Direct testimony to rebut testi-
mony offered during the time period
specified in the notice of hearing may
be submitted pursuant to these regula-
tions within fifteen days after the con-
clusion of the prehearing conference
unless the presiding officer otherwise
specifies in the prehearing order.

(b) If the prehearing order presents
issues not included in the notice of the
hearing published pursuant to §18.74:

(1) Any person interested in partici-
pating at the hearing on such issues
presented shall notify the Director by
certified mail of an intent to partici-
pate not later than ten days after pub-
lication of the prehearing order. Such
person may present direct testimony or
cross-examine witnesses only on such
issues presented unless he previously
notified the Director pursuant to
§18.75; and

(2) Additional written direct testi-
mony concerning such issues may be
submitted within the time provided in
the prehearing order. Such direct testi-
mony will comply with the require-
ments of §18.77.

§18.86

§18.85 Waiver of right to participate.

Any person who fails to notify the
Director of his intent to participate
pursuant to §18.75 or §18.84 shall be
deemed to have waived his right to par-
ticipate as a party.

§18.86 Conduct of the hearing.

(a) The hearing shall be held at the
time and place fixed in the notice of
hearing, unless the presiding officer
changes the time or place. If a change
occurs, the presiding officer shall pub-
lish the change in the FEDERAL REG-
ISTER and shall expeditiously notify all
parties by telephone or by mail. If the
change in time or place of hearing is
made less than five days before the
date previously fixed for the hearing,
the presiding officer shall also an-
nounce, or cause to be announced, the
change at the time and place pre-
viously fixed for the hearing.

(b) The presiding officer shall, at the
commencement of the hearing, intro-
duce into the record the notice of hear-
ing as published in the FEDERAL REG-
ISTER, all subsequent notices published
in the FEDERAL REGISTER, the Environ-
mental Impact Statement if it is re-
quired and the comments thereon and
agency responses to the comments, and
a list of all parties. Direct testimony
shall then be received with respect to
the matters specified in the prehearing
order in such order as the presiding of-
ficer shall announce. With respect to
direct testimony submitted as rebuttal
testimony or in response to new issues
presented by the prehearing con-
ference, the presiding officer shall de-
termine the relevancy of such testi-
mony.

(c) The hearing shall be publicly con-
ducted and reported verbatim by an of-
ficial reporter.

(d) If a party objects to the admission
or rejection of any direct testimony or
to any other ruling of the presiding of-
ficer during the hearing, he shall state
briefly the grounds of such objection,
whereupon an automatic exception will
follow if the objection is overruled by
the presiding officer. The transcript
shall not include argument or debate
thereon except as ordered by the pre-
siding officer. The ruling of the presid-
ing officer on any objection shall be a
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§18.87

part of the transcript and shall be sub-
ject to review at the same time and in
the same manner as the Director’s
final decision. Only objections made
before the presiding officer may subse-
quently be relied upon in the proceed-
ings.

(e) All motions and requests shall be
addressed to, and ruled on by, the pre-
siding officer if made prior to his cer-
tification of the transcript, or by the
Director if made thereafter.

§18.87 Direct testimony.

(a) Only direct testimony submitted
as provided in these regulations and in-
troduced at the hearing by a witness
shall be considered part of the record.
Such direct testimony, when written,
shall not be read into evidence but
shall become a part of the record sub-
ject to exclusion of irrelevant and im-
material parts thereof.

(b) The witness introducing direct
testimony shall:

(1) State his name, address and occu-
pation;

(2) state qualifications for introduc-
ing the direct testimony. If an expert,
the witness shall briefly state the sci-
entific or technical training which
qualifies him as an expert;

(3) lIdentify the direct testimony pre-
viously submitted in accordance with
these regulations; and

(4) Submit to appropriate cross- and
direct-examination. Cross-examination
shall be by a party whose interests are
adverse on the issue presented to the
witness if the witness is a party, or to
the interests of the party who pre-
sented the witness.

(c) A party shall be deemed to have
waived the right to introduce direct-
testimony if such party fails to present
a witness to introduce the direct-testi-
mony.

(d) Official notice may be taken of
such matters as are judicially noticed
by the courts of the United States.
Parties shall be given adequate notice,
by the presiding officer, at the hearing,
of matters so noticed and shall be
given adequate opportunity to show
that such facts are inaccurate or are
erroneously noticed.

§18.88 Cross-examination.
(a) The presiding officer may:
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(1) Require the cross-examiner to
outline the intended scope of the exam-
ination; and

(2) Exclude cross-examination ques-
tions that are immaterial, irrelevant
or unduly repetitious.

(b) Any party shall be given an op-
portunity to appear, either in person or
through an authorized counsel or rep-
resentative, to cross-examine wit-
nesses. Before cross-examining a wit-
ness, the party or counsel shall state
his name, address and occupation. If
counsel cross-examines the witness,
counsel shall state for the record the
authority to act as counsel. Cross-ex-
aminers shall be assumed to be famil-
iar with the direct testimony.

(c) Any party or party’s counsel who
fails to appear at the hearing to cross-
examine an ‘‘adverse’ witness shall be
deemed to have waived the right to
cross-examine that witness.

(d) Scientific, technical or commer-
cial publications may only be utilized
for the limited purposes of impeaching
witnesses under cross-examination un-
less previously submitted and intro-
duced in accordance with these regula-
tions.

§18.89 Oral and written arguments.

(a) The presiding officer may, in his
discretion, provide for oral argument
by parties at the end of the hearing.
Such argument, when permitted, may
be limited by the presiding officer to
the extent necessary for the expedi-
tious disposition of the proceeding.

(b) The presiding officer shall an-
nounce at the hearing a reasonable pe-
riod of time within which any party
may file with the presiding officer pro-
posed findings and conclusions and
written arguments or briefs, which are
based upon the record and citing where
practicable the relevant page or pages
of the transcript. If a party filing a
brief desires the presiding officer to re-
consider any objection made by such
party to a ruling of the presiding offi-
cer, he shall specifically identify such
rulings by reference to the pertinent
pages of the transcript and shall state
his arguments thereon as a part of the
brief.

(c) Oral or written arguments shall
be limited to issues arising from direct
testimony on the record.
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