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but are not limited to, provisions re-
garding records, inventory segregation,
reports, and inspection. The Secretary
may charge a reasonable fee for proc-
essing such applications, including an
appropriate apportionment of overhead
and administrative expenses of the De-
partment of Commerce.

(d) Notwithstanding the preceding
provisions of this section, whenever,
under the MMPA, the Secretary deter-
mines any species of stock of marine
mammals to be depleted, he may pre-
scribe regulations pursuant to section
103 of the MMPA upon the taking of
such marine animals by any Indian,
Aleut, or Eskimo and, after promulga-
tion of such regulations, all takings of
such marine mammals shall conform
to such regulations.

[39 FR 1852, Jan. 15, 1974, as amended at 59
FR 50376, Oct. 3, 1994]

§216.24 Taking and related acts inci-
dental to commercial fishing oper-
ations.

NOTE TO §216.24: The provisions of 50 CFR
part 229, rather than §216.24, will govern the
incidental taking of marine mammals in the
course of commercial fishing operations by
persons using vessels of the United States,
other than vessels used in the eastern tropi-
cal Pacific yellowfin tuna purse seine fish-
ery, and vessels which have valid fishing per-
mits issued in accordance with section 204(b)
of the Magnuson Fishery Conservation and
Management Act (16 U.S.C. 1824(b)). Other
commercial fisheries remain subject to regu-
lations under §216.24.

(a)(1) No marine mammals may be
taken in the course of a commercial
fishing operation unless: The taking
constitutes an incidental catch as de-
fined in §216.3, a general permit and
certificate(s) of inclusion have been ob-
tained in accordance with these regula-
tions and such taking is not in viola-
tion of such permit, certificate(s), and
regulations.

@)(1) It is unlawful for any person
using a Class | (400 short tons (362.8
metric tons) carrying capacity or less)
or Class Il (greater than 400 short tons
(362.8 metric tons) carrying capacity,
built before 1961) U.S. purse seine fish-
ing vessel on a fishing involving the
utilization of purse seines to capture
yellowfin tuna, that is not operating
under a Category 2 general permit and
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certificate(s) of inclusion, to carry
more than two speedboats if any part
of its fishing trip is in the Pacific
Ocean area described in the General
Permit for gear Category 2 operations.

(ii) It is unlawful for any person
using a Class Il (greater than 400 short
tons (362.8 metric tons) carrying capac-
ity, built after 1960) U.S. purse seine
fishing vessel that does not have and
operate under a valid operator and ves-
sel certificate of inclusion, to catch,
possess, or land tuna from a fishing
trip that includes the Pacific Ocean
area described in the General Permit
for gear Category 2 operations.

(iii) 1t is unlawful for any person sub-
ject to the jurisdiction of the United
States to receive, purchase, or possess
tuna caught, possessed, or landed in
violation of paragraph (a)(2)(ii) of this
section.

(iv) It is unlawful for a person subject
to the jurisdiction of the United States
intentionally to deploy a purse seine
net on, or to encircle, dolphins from a
vessel operating in the ETP when the
DML assigned to that vessel has been
reached, or when there is not a DML
assigned to that vessel.

(3) Upon written request in advance
of entering the General Permit area,
the limitation in (a)(2) may be waived
by the Director, Southwest Region for
the purpose of allowing transit through
the General Permit area. The waiver
will provide in writing the terms and
conditions under which the vessel must
operate, including a requirement to re-
port by radio to the Director, South-
west Region the vessel’s date of exit
from or subsequent entry to the permit
area, in order to transit the area with
more than two speedboats.

(b) [Reserved]

(c) Certificates of inclusion—(1) Vessel
certificates of inclusion. The owner or
managing owner of a vessel that par-
ticipates in commercial fishing oper-
ations under the ATA permit must
hold a valid vessel certificate of inclu-
sion. Such certificates are not transfer-
able and must be renewed annually. If
a vessel certificate holder surrenders
his/her certificate to the Director,
Southwest Region, the certificate shall
not be returned nor shall a new certifi-
cate be issued before the end of the cal-
endar year. This provision does not
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apply when a change of vessel owner-
ship occurs.

(2) Operator’s certificate of inclusion.
The person in charge of and actually
controlling fishing operations (herein-
after referred to as the operator) on a
vessel engaged in commercial fishing
operations under the ATA permit,
must hold a valid operator’s certificate
of inclusion. Such certificates are not
transferable, and must be renewed an-
nually. In order to receive a certifi-
cation of inclusion, the operator must
have satisfactorily completed all re-
quired training.

(3) A vessel certificate issued pursu-
ant to paragraph (c)(1) of this section
must be on board the vessel while it is
engaged in fishing operations and the
operator’s certificate issued pursuant
to paragraph (c)(2) of this section must
be in the possession of the operator to
whom it was issued. Certificates must
be shown upon request to an enforce-
ment agent or other National Marine
Fisheries Service (NMFS) designated
agent. Vessels and operators at sea on
a fishing trip on the expiration date of
their certificate of inclusion, to whom
or to which a certificate of inclusion
for the next year has been issued, may
take marine mammals under the terms
of the new certificate. A vessel owner
or operator is obligated to obtain or
place the new certificate on board, as
appropriate, when the vessel next re-
turns to port.

(4) Applications. Owners or managing
owners of purse seine vessels should
make application for vessel certificates
of inclusion to the Director, Southwest
Region. Applications for vessel certifi-
cates of inclusion must contain:

(i) The name of the vessel that is to
appear on the certificate(s) of inclu-
sion;

(ii) The category of the general per-
mit under which the applicant wishes
to be included;

(iii) The species of fish sought and
general area of operations;

(iv) The identity of state and local
commercial fishing licenses, if applica-
ble, under which vessel operations are
conducted, and dates of expiration;

(v) The name of the operator and
date of training, if applicable; and

(vi) The name and signature of the
applicant, whether owner or managing
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owner, address, and if applicable, the
organization acting on behalf of the
vessel.

(5) Fees. (i) Applications for certifi-
cates of inclusion under paragraph
(c)(1) of this section must include a fee
of $200.00 for each vessel named in the
application, unless the applicant’s in-
come is below Federal poverty guide-
lines and the applicant shows in the ap-
plication that his/her income is below
such guidelines, in which case a fee of
$20.00 must be included.

(ii) The Assistant Administrator may
change the amount of the fee required
at any time a different fee is deter-
mined to be reasonable, and notifica-
tion of such change shall be published
in the FEDERAL REGISTER.

(6) The Director, Southwest Region
shall determine the adequacy and com-
pleteness of applications, and upon said
determination that such applications
are adequate and complete, shall ap-
prove such applications and issue the
certificate(s).

(7) Failure to comply with provisions
of the ATA permit, certificates of in-
clusion, or these regulations may lead
to suspension, revocation, modifica-
tion, or denial of a certificate of inclu-
sion. It may also subject the certificate
holder, vessel, vessel owner, operator,
or master to the penalties provided
under the MMPA. Procedures govern-
ing permit sanctions and denials are
found at subpart D of 15 CFR part 904.

(8) By using an operator or vessel cer-
tificate of inclusion under the ATA
permit, the certificate holder author-
izes the release to NMFS of all data
collected by observers aboard purse
seine vessels during fishing trips under
the Inter-American Tropical Tuna
Commission observer program or any
other international observer program
in which the United States may par-
ticipate. The certificate holder must
furnish the international observer pro-
gram all release forms required to pro-
vide the observer data to NMFS. Data
obtained under such releases will be
used for the same purposes as data col-
lected directly by observers placed by
the NMFS and will be subject to the
same standards of confidentiality.
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(d) Terms and conditions of certifi-
cates under general permits shall in-
clude, but are not limited to the fol-
lowing:

(1) [Reserved]

(2) Encircling gear, purse seining in-
volving the intentional taking of marine
mammals—(i) Quotas:

(A) A certificated vessel may take
marine mammals only if the taking is
an incidental occurrence in the course
of normal commercial tuna purse seine
fishing operations, and the fishing op-
erations are under the immediate di-
rection of a person who is the holder of
a valid operator’s certificate of inclu-
sion, subject to the following condi-
tions:

(1)-(2) [Reserved]

(3) No purse seine net may be de-
ployed on or used to encircle any
school of dolphins in which any eastern
spinner dolphin (Stenella longirostris),
coastal spotted dolphin (Stenella
attenuata), or, in the area from 40° N.
lat. to 5° N. lat. and from 120° W. long.
to the coastline of Central and South
America, any offshore spotted dolphin
(Stenella attenuata), are observed in the
school prior to the release of the net
skiff.

(B) The incidental mortality of ma-
rine mammals permitted under the
general permit for each category will
be monitored according to the meth-
odology published in the FEDERAL REG-
ISTER. The Assistant Administrator
shall determine on the basis of the evi-
dence available to him the date upon
which the allowable quotas will be
reached or exceeded. Notice of the As-
sistant Administrator’s determination
shall be published in the FEDERAL REG-
ISTER not less than seven days prior to
the effective date.

(C) Except for the coastal spotted
dolphin stock and the eastern spinner
dolphin stock, if at the time the net
skiff attached to the net is released
from the vessel at the start of a set,
and species or stocks that are prohib-
ited from being taken are not reason-
ably observable, the fact that individ-
uals of that species or stock are subse-
quently taken will not be cause for
issuance of a notice of violation pro-
vided that all procedures required by
the applicable regulations have been
followed.
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(D) The general permit is valid until
surrendered by the permit holder or
suspended or terminated by the Assist-
ant Administrator provided the permit-
tee and certificate holders under this
part continue to use the best marine
mammal safety techniques and equip-
ment that are economically and tech-
nologically practicable. The Assistant
Administrator may, upon receipt of
new information which in his opinion
is sufficient to require modification of
the general permit or regulations, pro-
pose to modify such after consultation
with the Marine Mammal Commission.
These modifications must be consistent
with and necessary to carry out the
purposes of the MMPA. Any modifica-
tions proposed by the Assistant Admin-
istrator involving changes in the
quotas will include the statements re-
quired by section 103(d) of the MMPA.
Modifications will be proposed in the
FEDERAL REGISTER and a public com-
ment period will be allowed. At the re-
quest of any interested person within
15 days after publication of the pro-
posed modification in the FEDERAL
REGISTER, the Assistant Administrator
may hold a public hearing to receive
and evaluate evidence in those cir-
cumstances where he has determined it
to be consistent with and necessary to
carry out the purposes of the MMPA.
Such request may be for a formal hear-
ing on the record before an Administra-
tive Law Judge. Within 10 days after
receipt of the request for a public hear-
ing, the Assistant Administrator will
provide the requesting party or parties
with his decision. If a request is denied,
the Assistant Administrator will state
the reasons for the denial. Within 10
days after receipt of a decision denying
a request for a formal hearing, the re-
questing person may file a written no-
tice of appeal with the Administrator.
Based upon the evidence presented in
the notice, the Administrator will
render a decision within 20 days from
receipt of the notice.

(ii) General conditions: (A) Marine
mammals incidentally taken must be
immediately returned to the environ-
ment where captured without further
injury. The operators of purse seine
vessels must take every precaution to
refrain from causing or permitting in-
cidental mortality or serious injury of
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marine mammals. Live marine mam-
mals must not be brailed or hoisted
onto the deck during ortza retrieval.

(B) Operators may take such steps as
are necessary to protect their gear or
person from damage or threat of per-
sonal injury. However, all marine
mammals taken in the course of com-
mercial fishing operations shall be sub-
ject to the definition of ‘“‘incidental
catch’ in §216.3 of this part and may
not be retained except where a specific
permit has been obtained authorizing
the retention.

(C) The vessel certificate holder shall
notify the Director, Southwest Region
of any change of vessel operator within
at least 48 hours prior to departing on
the next scheduled trip.

(iii) Reporting requirements: In accord-
ance with §216.24(f) of these regula-
tions, the following specific reporting
procedures shall be required:

(A) The vessel certificate holder of
each certificated vessel, who has been
notified via certified letter from NMFS
that his/her vessel is required to carry
an observer, shall notify the Director,
Southwest Region at least 5 days in ad-
vance of the vessel’s departure on a
fishing voyage to allow for observer
placement. After a fishing voyage is
initiated, the vessel is obligated to
carry an observer until the vessel re-
turns to port and one of the following
conditions is met:

(1) Unloads more than 400 tons of any
species of tuna; or

(2) Unloads any amount of any spe-
cies of tuna equivalent to one half of
the vessel’s carrying capacity; or

(3) Unloads its tuna catch after 40
days or more at sea from the date of

departure.
Further, the Director, Southwest Re-
gion, may consider special cir-

cumstances for exemptions to this defi-
nition, provided written requests clear-
ly describing the circumstances are re-
ceived prior to the termination or the
initiation of a fishing voyage. A re-
sponse to the written request will be
made by the Director, Southwest Re-
gion within five (5) days after receipt of
the request. A vessel whose vessel cer-
tificate holder has failed to comply
with the provisions of this section may
not engage in fishing operations for
which a general permit is required.

21

§216.24

(B) [Reserved]

(C) The Director, Southwest Region,
will provide to the public, periodic
quota status reports summarizing the
estimated incidental porpoise mortal-
ity by U.S. vessels of individual species
and stock.

(iv) A vessel having a vessel certifi-
cate issued under paragraph (c)(1) may
not engage in fishing operations for
which a general permit is required un-
less it is equipped with a porpoise safe-
ty panel in its purse seine, and has and
uses the other required gear, equip-
ment, and procedures.

(A) Class | and Il Vessels: For Class |
purse seiners (400 short tons carrying
capacity or less) and for Class Il purse
seiners (greater than 400 short tons car-
rying capacity, built before 1961), the
porpoise safety panel must be a mini-
mum of 100 fathoms in length (as meas-
ured before installation), except that
the minimum length of the panel in
nets deeper than 10 strips must be de-
termined at a ratio of 10 fathoms in
length for each strip that the net is
deep. It must be installed so as to pro-
tect the perimeter of the backdown
area. The perimeter of the backdown
area is the length of the corkline which
begins at the outboard end of the last
bow bunch pulled and continues to at
least two-thirds the distance from the
backdown channel apex to the stern
tiedown point. The porpoise safety
panel must consist of small mesh web-
bing not to exceed 1%" stretch mesh,
extending from the corkline downward
to a minimum depth equivalent to one
strip of 100 meshes of 44" stretch mesh
webbing. In addition, at least a 20-fath-
om length of corkline must be free
from bunchlines at the apex of the
backdown channel.

(B) Class 11l Vessels: For Class Il
purse seiners (greater than 400 short
tons carrying capacity, built after
1960), the porpoise safety panel must be
a minimum of 180 fathoms in length (as
measured before installation), except
that the minimum length of the panel
in nets deeper than 18 strips must be
determined in a ratio of 10 fathoms in
length for each strip of net depth. It
must be installed so as to protect the
perimeter of the backdown area. The
perimeter of the backdown area is the
length of corkline which begins at the
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outboard end of the last bowbunch
pulled and continues to at least two-
thirds the distance from the backdown
channel apex to the stern tiedown
point. The porpoise safety panel must
consist of small mesh webbing not to
exceed 1%" stretch mesh extending
downward from the corkline and, if
present, the base of the porpoise apron
to a minimum depth equivalent to two
strips of 100 meshes of 4Y4" stretch
mesh webbing. In addition, at least a
20-fathom length of corkline must be
free from bunchlines at the apex of the
backdown channel.

(C) Porpoise safety panel markers: Each
end of the porpoise safety panel and
porpoise apron shall be identified with
an easily distinguishable marker.

(D) Porpoise safety panel hand holds:
Throughout the length of the corkline
under which the porpoise safety panel
and porpoise apron are located, hand
hold openings are to be secured so that
the insertion of a 138" diameter cylin-
drical-shaped object meets resistance.

(E) Porpoise safety panel corkline hang-
ings: Throughout the length of the
corkline under which the porpoise safe-
ty panel and porpoise apron are lo-
cated, corkline hangings shall be in-
spected by the vessel operator follow-
ing each trip. Hangings found to have
loosened to the extent that a cylin-
drical object with a 13s" diameter will
not meet resistance when inserted be-
tween the cork and corkline hangings,
must be tightened so that a cylindrical
object with a 13" diameter cannot be
inserted.

(F) Speedboats: Certificated vessels
engaged in fishing operations involving
setting on marine mammals shall carry
a minimum of two speedboats in oper-
ating condition. All speedboats carried
aboard purse seine vessels and in oper-
ating condition shall be rigged with
towing bridles and towlines. Speedboat
hoisting bridles shall not be sub-
stituted for towing bridles.

(G) Raft: A raft suitable to be used as
a porpoise observation-and-rescue plat-
form shall be carried on all certificated
vessels.

(H) Facemask and snorkel, or viewbox:
At least two facemasks and snorkels,
or viewboxes, must be carried on all
certificated vessels.
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(1) Lights: AIll certificated vessels
shall be equipped by July 1, 1986, with
lights capable of producing a minimum
of 140,000 lumens of output for use in
darkness to ensure sufficient light to
observe that procedures for porpoise re-
lease are carried out and to monitor in-
cidental porpoise mortality.

(v) Vessel inspection: (A) Annual: At
least once during each calendar year,
purse seine nets and other gear and
equipment required by these regula-
tions shall be made available for in-
spection by an authorized National Ma-
rine Fisheries Service Inspector as
specified by the Director, Southwest
Region.

(B) Reinspection: Purse seine nets and
other gear and equipment required by
these regulations shall be made avail-
able for reinspection by an authorized
National Marine Fisheries Service In-
spector as specified by the Director,
Southwest Region. The vessel certifi-
cate holder shall notify the Director,
Southwest Region of any net modifica-
tion at least 5 days prior to departure
of the vessel in order to determine
whether a reinspection or trial set is
required.

(C) Upon failure to pass an inspection
or reinspection, a vessel having a ves-
sel certificate of inclusion issued under
paragraph (c)(1) may not engage in
fishing operations for which a general
permit is required until the defi-
ciencies in gear or equipment are cor-
rected as required by an authorized Na-
tional Marine Fisheries Service inspec-
tor.

(vi) Operator training requirements. All
operators shall maintain proficiency
sufficient to perform the procedures re-
quired herein, and must attend and sat-
isfactorily complete a formal training
session conducted under the auspices of
the National Marine Fisheries Service
in order to obtain their certificate of
inclusion. At the training session an
attendee shall be instructed concerning
the provisions of the Marine Mammal
Protection Act of 1972, the regulations
promulgated pursuant to the MMPA,
and the fishing gear and techniques
which are required or will contribute
to reducing serious injury and mortal-
ity of porpoise incidental to purse
seining for tuna. Operators who have
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received a written certificate of satis-
factory completion of training and who
possess a current or previous calendar
year certificate of inclusion will not be
required to attend additional formal
training sessions unless there are sub-
stantial changes in the MMPA, the reg-
ulations, or the required fishing gear
and techniques. Additional training
may be required for any operator who
is found by the Director, Southwest
Region, to lack proficiency in the pro-
cedures required.

(vii) Marine mammal release require-
ments: All operators shall use the fol-
lowing procedures during all sets in-
volving the incidental taking of marine
mammals in association with the cap-
ture and landing of tuna.

(A) Backdown procedure: Backdown
shall be performed following a purse
seine set in which marine mammals are
captured in the course of catching and
landing tuna, and shall be continued
until it is no longer possible to remove
live marine mammals from the net by
this procedure. Thereafter, other re-
lease procedures required shall be con-
tinued until all live animals have been
released from the net.

(B) Prohibited use of sharp or pointed
instrument: The use of a sharp or point-
ed instrument to remove any marine
mammal from the net is prohibited.

(C) Sundown sets prohibited. On every
set encircling porpoise, the backdown
procedure must be completed and roll-
ing of the net to sack-up must be begun
before one-half hour after sundown, ex-
cept as provided below. For the purpose
of this section, sundown is defined as
the time at which the upper edge of the
sun disappears below the horizon or, if
view of the sun is obscured, the local
time of sunset calculated from tables
developed by the U.S. Naval Observ-
atory. A sundown set is a set in which
the backdown procedure has not been
completed and rolling the net to sack-
up has not begun within one-half hour
after sundown. Should a set extend be-
yond one-half hour after sundown, the
operator must use the required marine
mammal release procedures including
the use of the high intensity lighting
system.

(1) A certificated operator may ob-
tain an initial waiver from this prohi-
bition, for trips with an observer, by
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establishing to the satisfaction of the
Director, Southwest Region, NMFS,
based upon NMFS and Inter-American
Tropical Tuna Commission (IATTC) ob-
server records, that the operator’s av-
erage kill of marine mammals per set
in sundown sets involving marine
mammals was 3.01 marine mammals or
fewer.

(i) The application must include the
following:

(A) Name of the operator as it ap-
pears on the certificate of inclusion;

(B) The dates of all observed trips
any part of which occurred since July
1, 1986 and observed trips before that
date, if necessary to include a mini-
mum of three observed sundown sets;

(C) Names of the vessels operated
during those trips;

(D) The number of marine mammals
killed in sundown sets and the number
of sundown sets involving marine
mammals;

(E) Detailed description of the cir-
cumstances that support any request
that the mortality associated with a
particular sundown set be excluded
from consideration; and

(F) The operator’s signature or the
signature of an individual authorized
by the operator to make the applica-
tion in the operator’s absence.

(ii) All sundown sets since July 1, 1986
will be considered for this determina-
tion, except that the Director, South-
west Region will exclude one sundown
set from each twelve month period
from the calculations of average kill if
the operator establishes to the satis-
faction of the Director, Southwest Re-
gion that the kill in that sundown set
was due to an unforeseeable equipment
malfunction that could not have been
avoided by reasonable diligence in op-
erating or maintaining the vessel.

(iii) An operator must have a mini-
mum of five observed sundown sets for
the Director, Southwest Region to con-
sider in determining whether or not
the operator qualifies for an exemp-
tion. If an operator does not have five
observed sundown sets since July 1,
1986, the Director, Southwest Region
will consider records from observed
trips before that date, starting with
the most recent observed trip during
which a sundown set was made and re-
viewing as many trips as necessary to
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obtain at least five sundown sets for
consideration.

(2) An operator fishing under an ex-
emption from the sundown set prohibi-
tion must follow the marine mammal
release requirements, including the use
of high intensity lights for sets that
continue one-half hour past sundown.

(3) An operator exemption is valid for
one calendar year only on trips carry-
ing a NMFS or IATTC observer and ex-
pires on December 31, unless renewed
by the Director, Southwest Region.

(4) An exemption will be reviewed an-
nually between November 1 and Decem-
ber 15 and the exemption will not be re-
newed if the operator’s average mortal-
ity in sundown sets during trips com-
pleted in the previous twelve month pe-
riod ending November 1 exceeds the
United States fleet’s average mortality
rate in daylight sets for all of the ob-
served trips completed in the same pe-
riod.

(5) An operator who is notified that
his or her exemption will not be re-
newed, or who anticipates not getting
renewed, may petition the Director,
Southwest Region in writing to rein-
state the exemption based on excluding
from the calculations one set where an
unforeseeable equipment malfunction
caused mortality in a sundown set that
could not have been avoided by reason-
able diligence in operating or main-
taining the vessel. The Director,
Southwest Region will reinstate the
exemption if the evidence supports ex-
cluding the set and if the resulting re-
calculation of the operator’s perform-
ance meets the standard required by
these regulations.

(D) Porpoise Safety Panel: During
backdown, the porpoise safety panel
must be positioned so that it protects
the perimeter of the backdown area.
The perimeter of the backdown area is
the length of corkline which begins at
the outboard end of the last bow bunch
pulled and continues to at least two-
thirds the distance from the backdown
channel apex to the stern tiedown
point. Any super apron must be posi-
tioned at the apex of the backdown
channel.

(E) Use of explosive devices: The use of
explosive devices is prohibited in all
tuna purse seine operations that in-
volve marine mammals.
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(viii) Experimental fishing operations:
The Assistant Administrator may au-
thorize experimental fishing operations
and may waive, as appropriate, any re-
quirements within §216.24(d)(2), except
quotas on the incidental kill of marine
mammals and the prohibition on set-
ting nets on pure schools of certain
porpoise species.

(A) A vessel certificate holder may
apply for an experimental fishing oper-
ation waiver by submitting the follow-
ing information to the Assistant Ad-
ministrator no less than 90 days before
the intended date the proposed oper-
ation is intended to begin:

(1) Name(s) of the vessel(s) and the
vessel certificate holder(s) to partici-
pate;

(2) A statement of the specific vessel
gear and equipment or procedural re-
quirement to be exempted and why
such an exemption is necessary to con-
duct the experiment;

(3) A description of how the proposed
modification to the gear or procedures
is expected to reduce incidental mor-
talities or serious injury of marine
mammals;

(4) A description of the applicability
of this modification to other purse
seine vessels;

(5) Planned design, time, duration,
and general area of the experimental
operation;

(6) Name(s) of the certificated op-
erator(s) of the vessel(s) during the
experiment;

(7) A statement of the qualifications
of the individual or company doing the
analysis of the research.

(B) The Assistant Administrator will
acknowledge receipt of the application
and, upon determining that it is com-
plete, publish notice in the FEDERAL
REGISTER summarizing the application,
making the full application available
for inspection and inviting comments
for a minimum period of thirty days
from the date of publication.

(C) The Assistant Administrator,
after considering the information iden-
tified in paragraph (d)(2)(viii)(A) of this
section and the comments received,
will deny the application giving the
reasons for denial or issue a permit to
conduct the experiment including re-
strictions and conditions as deemed ap-
propriate.



National Marine Fisheries Service/NOAA, Commerce

(D) The permit for an experimental
fishing operation will be valid only for
the vessels and operators named in the
permit, for the time period and areas
specified, for trips carrying an observer
assigned by the NMFS, and when all
the terms and conditions of the permit
are met.

(E) The Assistant Administrator may
suspend or revoke an experimental
fishing permit by written notice to the
permit holder if the terms and condi-
tions of the permit or the provisions of
the regulations are not followed, after
providing an opportunity for the per-
mit holder to discuss the proposed sus-
pension or revocation.

(ix) Operator Certificate of Inclusion
Holder Performance Requirements. (A)
The certificate of inclusion of any op-
erator who makes one or more purse
seine sets on marine mammals result-
ing in an average Kill-per-set for a fish-
ing trip which exceeds 26.30 marine
mammals is suspended. Such suspen-
sion shall be effective upon notifica-
tion from the Director, Southwest Re-
gion and shall be for a period of one
year. If the operator exceeds the 26.30
marine mammals Kkilled per set average
for a subsequent trip within three
years of reinstatement, the certificate
is suspended. Such suspension shall be
effective upon notification by the Di-
rector, Southwest Region and shall be
for a period of one year. If the opera-
tor’s average mortality rate exceeds
26.30 marine mammals Kill-per-set on a
subsequent trip within five years of the
second reinstatement, the certificate is
revoked. The revocation shall be effec-
tive upon notification by the Director,
Southwest Region and shall be perma-
nent. An operator who is subject to a
suspension or revocation under this
paragraph may petition the Director,
Southwest Region to review the opera-
tor’s marine mammal mortality his-
tory. The Director, Southwest Region
may reinstate the operator’s certifi-
cate if the operator demonstrates that
the operator has not exceeded a Kkill-
per-set of 3.89 marine mammals during
any of the eight consecutive observed
trips immediately preceding the trip
which caused the suspension. However,
that trip will be considered as a single
trip exceeding a Kill-per-set of 3.89 ma-
rine mammals and subject to the con-
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ditions described in paragraph
(d)(2)(ix)(F) of this section. The Direc-
tor, Southwest Region may exclude
from the mortality calculation for a
trip, those purse seine sets in which
marine mammal mortality resulted
from an unavoidable and unforeseeable
equipment breakdown. The mortality
rate calculated after exclusion of a set
or sets under this paragraph will deter-
mine the action taken under this per-
formance evaluation system.

(B) Fishing trips with five or fewer
sets on marine mammals and an aver-
age kill-per-set less than or equal to
26.30 marine mammals are not subject
to further action under the operator
performance system. Such trips neither
count as trips meeting the performance
standard nor count as trips failing to
meet the performance standard for the
purpose of determining actions based
on performance in consecutive fishing
trips.

(C) Fishing trips with more than five
sets on marine mammals resulting in
an average kill-per-set of not greater
than 26.30 marine mammals are subject
to review under the operator perform-
ance system as follows:

(1) The operator’s kill of marine
mammals in purse seine sets on marine
mammals will be determined from ob-
server records.

(2) The Kkill-per-set will be deter-
mined by dividing the total kill of ma-
rine mammals by the number of sets
involving marine mammals during the
fishing trip.

(3) If the calculated Kill-per-set for
the trip is equal to or less than 3.89 ma-
rine mammals, the operator has met
the performance standard and is not
subject to further action under the per-
formance system based on the current
trip.

(4) If the calculated Kkill-per-set for
the trip exceeds 3.89 marine mammals,
the operator failed to meet the mortal-
ity performance standard and is sub-
ject to further action under the per-
formance system.

(D) The Director, Southwest Region
may exclude from the mortality cal-
culation for a trip, those purse seine
sets in which marine mammal mortal-
ity resulted from an unavoidable and
unforeseeable equipment breakdown.
Should exclusion of a set or sets cause
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the operator’s performance to fall
within the standard performance, that
trip will not be counted as a trip for
the purposes of the performance eval-
uation system.

(E) An operator shall not serve as a
certificated operator until the Direc-
tor, Southwest Region has determined
under this subpart and notified the op-
erator that the operator’s marine
mammal mortality rate performance
met or failed to meet the applicable
performance standard on the previous
observed trip. The Director, Southwest
Region will make the determination
within five days (excluding Saturdays,
Sundays and Federal holidays) after re-
ceiving the observer data from the trip.

(F) An operator whose average ma-
rine mammal mortality rate exceeds
3.89 kill-per-set for a trip must have ob-
server data and other pertinent records
reviewed by the Director, Southwest
Region and the Porpoise Rescue Foun-
dation for the purpose of determining
the causes of higher than acceptable
mortality, must participate in supple-
mental marine mammal safety train-
ing as ordered by the Director, South-
west Region and must comply with ac-
tions for reducing marine mammal
mortality which may be ordered by the
Director, Southwest Region. The oper-
ator must carry an observer on the
next trip for which he serves as the cer-
tificated operator. If the Director,
Southwest Region determines that the
required training or other ordered ac-
tion has not been completed satisfac-
torily or is refused, the Director,
Southwest Region will suspend the op-
erator’s certificate of inclusion for one
year.

(G) An operator whose average ma-
rine mammal mortality rate exceeds
3.89 marine mammals killed per set on
two consecutive trips or on three trips
ending within a period of twenty-four
months or on three trips within eight
consecutive trips must have observer
data and other pertinent records re-
viewed by the Director, Southwest Re-
gion and the Porpoise Rescue Founda-
tion for the purpose of determining the
causes of higher than acceptable mor-
tality, must participate in supple-
mental marine mammal safety train-
ing as ordered by the Director, South-
west Region and must comply with ac-
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tions for reducing marine mammal
mortality which may be ordered by the
Director, Southwest Region. The oper-
ator must carry an expert fisherman
(i.e., an experienced vessel operator
with a history of low dolphin mortal-
ity), if required to do so by the Direc-
tor, Southwest Region, to assist in per-
fecting marine mammal safety tech-
niques, and must also carry an ob-
server on the next trip for which he
serves as the certificated operator. The
selection of the expert fisherman will
be provided by the General Permit
holder or the Porpoise Rescue Founda-
tion and subject to the approval of the
Director, Southwest Region. If the Di-
rector, Southwest Region determines
that the required training or other or-
dered action has not been completed
satisfactorily or is refused, the Direc-
tor, Southwest Region will suspend the
operator’s certificate of inclusion for
one year.

(H) The operator certificate of inclu-
sion or an operator whose average ma-
rine mammal mortality rate exceeds
3.89 kill-per-set on three consecutive
trips, or on any four trips (of which no
more than two are consecutives) com-
pleted within a period of twenty-four
months or on four trips (of which no
more than two are consecutive) within
eight consecutively observed trips, is
suspended upon notification to the op-
erator from the Director, Southwest
Region.

(1) Following a suspension and a rein-
statement of a certification of inclu-
sion, the operator certificate of inclu-
sion is suspended for any operator
whose average marine mammal mor-
tality rate exceeds 3.89 marine mam-
mals Kkilled per set on any subsequent
trip as required under the criteria for a
suspension established in paragraph
(d)(2)(ix)(H) of this section. Under this
paragraph, trips completed by the oper-
ator prior to suspension will be carried
over and counted along with trips com-
pleted subsequent to the suspension.
Such suspension shall be effective upon
notification from the Director, South-
west Region and shall be for a period of
one year. For purposes of this para-
graph only, each suspension under
paragraph (d)(2)(ix)(A) of this section
will be considered equivalent to and
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counted as three consecutive trips ex-
ceeding the trip Kill rate of 3.89 marine
mammals Killed per set.

(J) An operator may appeal suspen-
sion of revocation of a certificate of in-
clusion under paragraphs (d)(2)(ix)(A),
d)(2)(Ix)(H), or (d)(2)(ix)(l) of this sec-
tion to the Assistant Administrator.
Appeals must be filed in writing within
30 days of suspension or revocation and
must contain a statement setting forth
the basis for the appeal. Appeals must
be filed with the Director, Southwest
Region. The appeal may be presented
at the option of the operator at a hear-
ing before a person appointed by the
Assistant Administrator to hear the
appeal. The Assistant Administrator
will determine, based upon the record,
including any record developed at a
hearing, if the suspension or revocation
is supported under the criteria set
forth in these regulations. The decision
of the Assistant Administrator will be
the final decision of the Department of
Commerce.

(K) An operator must carry an ob-
server on the operator’s first trip after
a suspension under this performance
system has expired. An operator must
also participate in supplemental ma-
rine mammal safety training and com-
ply with actions for reducing marine
mammal mortality as ordered by the
Director, Southwest Region before
making another trip as a certified op-
erator.

(L) A person obtaining an operator
certificate of inclusion for the first
time must carry an observer on the op-
erator’s first trip.

(X) Vessel Certificate of Inclusion Hold-
er Performance Requirements—(A) vessel
certificate of inclusion holder desiring
a DML for the following year must pro-
vide to the Director, Southwest Re-
gion, NMFS, 501 W. Ocean Blvd., Suite
4200, Long Beach, CA 90802-4213, by Sep-
tember 1, the name of the purse seine
vessel(s) of carrying capacity greater
than 400 short tons (362.8 mt) that the
owner thinks will intentionally deploy
purse seine fishing nets in the ETP to
encircle dolphins in an effort to cap-
ture tuna during that year. NMFS will
forward the list of purse seine vessels
to the Director of the IATTC on or be-
fore October 1, or as required by the
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IATTC, for assignment of a DML for
the following year.

(B) Each vessel certificate of inclu-
sion holder that desires a DML for the
period July 1 to December 31, for a ves-
sel that has not previously had a DML
assigned for the year, must provide to
the Director, Southwest Region,
NMFS, 501 W. Ocean Blvd., Suite 4200,
Long Beach, CA 90802-4213, by March
15, the name of the purse seine vessel(s)
of carrying capacity greater than 400
short tons (362.8 mt) that the owner
thinks will intentionally deploy purse
seine fishing nets in the ETP to encir-
cle dolphins in an effort to capture
tuna during the period. NMFS will for-
ward the list of purse seine vessels to
the Director of the IATTC on or before
April 1, or as required by the IATTC,
for assignment of a DML for the 6-
month period July 1 to December 31.
Under the Agreement adopted at the
Annual Meeting of the IATTC June 16-
18, 1992, the DML shall be assigned
from the unutilized pool of DMLs de-
scribed under paragraph (d)(2)(x)(D) of
this section, divided among the appli-
cants for the 6-month period, and shall
not exceed 50 percent of the DML as-
signed to a vessel in the fishery with a
DML for the entire year.

(C)(1) NMFS will notify vessel owners
of the DML assigned for each vessel for
the following year as determined by
the IATTC.

(2) NMFS may adjust the DMLs, ei-
ther upward or downward with 15 per-
cent of the original DML, except that
the adjusted DMLs for the U.S. fleet
will not exceed the original total of the
DMLs for the U.S. fleet as assigned by
the IATTC. All adjustments shall be
made prior to December 1, and NMFS
shall notify the IATTC prior to Decem-
ber 15. DMLs as assigned on December
1 will be applicable to the following
year.

(3) NMFS may make an adjustment
of a vessel’s DMLs if it will further sci-
entific or technological advancement
in the protection of marine mammals
in the fishery, or if the past perform-
ance of the vessel indicates that the
protection or use of the yellowfin tuna
stocks or marine mammals is best
served by the adjustment, within the
mandates of the MMPA. Experimental
fishing operation waivers or scientific
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research permits shall be considered a
basis for adjustments.

(D)(1) Any vessel assigned a DML,
that does not participate, by June 1, in
this fishery by operating under valid
certificates of inclusion, or that leaves
the fishery, shall lose its right to uti-
lize its DML for the remainder of the
year.

(2) NMFS will determine, based on
the available information, whether a
vessel has left the fishery. A vessel lost
at sea, undergoing extensive repairs,
operating in an ocean area other than
the ETP, or for which other informa-
tion indicates will no longer be con-
ducting purse seine operations in the
ETP for the remainder of the period,
shall be determined to have left the
fishery. NMFS will make all reason-
able efforts to determine the intentions
of the vessel owner, and the owner of
any vessel that has been preliminarily
determined to have left the fishery will
be provided notice of such preliminary
determination and the opportunity to
provide information on whether the
vessel has left the fishery before NMFS
makes a final determination and noti-
fies the IATTC of this determination.
The vessel owner will receive written
notification of NMFS’ final determina-
tion.

(3) Any unused DML for a vessel that
has been determined to have left the
fishery will be returned to the IATTC,
to be added to the pool of unutilized
DMLs.

(E) Any vessel that exceeds its
assigned DML, after any applicable
adjustment under paragraph
(d)(2)(X)(C)(2) of this section, shall have
its DML for the subsequent year re-
duced by the amount of overage.

(F)(1) The vessel operator and owner
are responsible for ensuring that the
DML for that vessel is not exceeded.

(2) Observers, either from the IATTC
observer program or the NMFS ob-
server program, will make their
records available to the vessel opera-
tors at any time, including after each
set, so that the operator can monitor
the balance of the DML remaining for
use during the trip.

(3) Vessel captains must cease de-
ploying purse seine sets to encircle
dolphins intentionally when the ves-
sel’s DML, as adjusted under paragraph
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reached.

(G)(1) sanctions recommended by the
Review Panel for any violation of these
rules shall be considered by NMFS in
its enforcement of these regulations.

(2) Intentionally deploying a purse
seine net on or to encircle dolphins
after the vessel’s DML is reached will
disqualify the vessel from consider-
ation for a DML for the following year.
If already assigned, the DMLs for the
following year will be withdrawn, and
the IATTC notified by NMFS that the
DML assigned to that vessel will be
unutilized. The vessel owner will be
provided an opportunity to provide in-
formation and comments on this issue
before a final determination is made by
NMFS.

(3) Encircling gear, purse seining not
involving the intentional taking of marine
mammals. (i) A certificate holder may
take marine mammals so long as such
taking is an incidental occurrence in
the course of normal commercial fish-
ing operations. Marine mammals taken
incidental to commercial fishing oper-
ations shall be immediately returned
to the environment where captured
without further injury.

(i) A certificate holder may take
such steps as are necessary to protect
his catch, gear, or person from depreda-
tion, damage or personal injury with-
out inflicting death or injury to any
marine mammal.

(iii) Only after all means permitted
by paragraph (d)(3)(ii) of this section
have been taken to deter a marine
mammal from depredating the catch,
damaging the gear, or causing personal
injury, may the certificate holder in-
jure or kill the animal causing the dep-
redation or immediate damage, or
about to cause immediate personal in-
jury; however, in no event shall a cer-
tificate holder Kill or injure an Atlan-
tic bottlenosed dolphin, Tursiops
truncatus, under the provisions of this
paragraph. A certificate holder shall
not injure or Kill any animal permitted
to be killed or injured under this para-
graph unless the infliction of such
damage is substantial and immediate
and is actually being caused at the
time such steps are taken. In all cases,
the burden is on the certificate holder
to report fully and demonstrate that

of this section, is
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the animal was causing substantial and
immediate damage or about to cause
personal injury and that all possible
steps to protect against such damage
or injury as permitted by paragraph
(d)(3)(ii) of this section were taken and
that such attempts failed.

(iv) Marine mammals taken in the
course of commercial fishing oper-
ations shall be subject to the provi-
sions of §216.3 with respect to ‘““Inciden-
tal catch,” and may be retained except
where a specific permit has been ob-
tained authorizing the retention.

(v) All certificate holders shall main-
tain logs of incidental take of marine
mammals in such form as prescribed by
the Assistant Administrator. All
deaths or injuries to marine mammals
occurring in the course of commercial
fishing operations under the conditions
of a general permit shall be imme-
diately recorded in the log and re-
ported in writing to the Director,
Southwest Region, where a certificate
application was made, or to an enforce-
ment agent or other designated agent
of the National Marine Fisheries Serv-
ice, at the earliest opportunity but no
later than five days after such occur-
rence, except that if a vessel at sea re-
turns to port later than five days after
such occurrence, then it shall be re-
ported within forty-eight hours after
arrival in port. Reports must include:

(A) The location, time, and date of
the death or injury;

(B) The identity and number of ma-
rine mammals killed or injured; and

(C) A description of the circum-
stances which led up to and caused the
death or injury.

(4) Stationary gear. (i) A certificate
holder may take marine mammals so
long as such taking is an incidental oc-
currence in the course of normal com-
mercial fishing operations. Marine
mammals taken incidental to commer-
cial fishing operations shall be imme-
diately returned to the environment
where captured without further injury.

(i) A certificate holder may take
such steps as are necessary to protect
his catch, gear, or person from depreda-
tion, damage or personal injury with-
out inflicting death or injury to any
marine mammal.

(iii) Only after all means permitted
by paragraph (d)(4)(ii) of this section

29

§216.24

have been taken to deter a marine
mammal from depredating the catch,
damaging the gear, or causing personal
injury, may the certificate holder in-
jure or kill the animal causing the dep-
redation or iImmediate damage, or
about to cause immediate personal in-
jury; however, in no event shall a cer-
tificate holder kill or injure an Atlan-
tic bottlenosed dolphin, Tursiops
truncatus, under the provisions of this
paragraph. A certificate holder shall
not injure or kill any animal permitted
to be killed or injured under this para-
graph unless the infliction of such
damage is substantial and immediate
and is actually being caused at the
time such steps are taken. In all cases,
the burden is on the certificate holder
to report fully and demonstrate that
the animal was causing substantial and
immediate damage or about to cause
personal injury and that all possible
steps to protect against such damage
or injury as permitted by paragraph (ii)
were taken and that such attempts
failed.

(iv) Marine mammals taken in the
course of commercial fishing oper-
ations shall be subject to the provi-
sions of §216.3 with respect to ““Inciden-
tal catch,” and may not be retained ex-
cept where a specific permit has been
obtained authorizing the retention.

(v) All certificate holders shall main-
tain logs of incidental take of marine
mammals in such form as prescribed by
the Assistant Administrator. All
deaths or injuries to marine mammals
occurring in the course of commercial
fishing operations under the conditions
of a general permit shall be imme-
diately recorded in the log and re-
ported in writing to the Director,
Southwest Region, where a certificate
application was made, or to an enforce-
ment agent or other designated agent
of the National Marine Fisheries Serv-
ice, at the earliest opportunity but no
later than five days after such occur-
rence, except that if a vessel at sea re-
turns to port later than five days after
such occurrence, then it shall be re-
ported within forty-eight hours after
arrival in port. Reports must include:

(A) The location time, and date of
the death or injury;

(B) The identity and number of ma-
rine mammals killed or injured; and
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(C) A description of the cir-
cumstances which led up to and caused
the death or injury.

(5) Other gear. (i) A certificate holder
may take marine mammals so long as
such taking is an incidental occurrence
in the course of normal commercial
fishing operations. Marine mammals
taken incidental to commercial fishing
operations shall be immediately re-
turned to the environment where cap-
tured without further injury.

(i) A certificate holder may take
such steps as are necessary to protect
his catch, gear, or person from depreda-
tion, damage or personal injury with-
out inflicting death or injury to any
marine mammal.

(iii) Only after all means permitted
by paragraph (d)(5)(ii) of this section
have been taken to deter a marine
mammal from depredating the catch,
damaging the gear, or causing personal
injury, may the certificate holder in-
jure or kill the animal causing the dep-
redation or Iimmediate damage, or
about to cause immediate personal in-
jury; however, in no event shall a cer-
tificate holder kill or injure an Atlan-
tic bottlenosed dolphin, Tursiops
truncatus, under the provisions of this
paragraph. A certificate holder shall
not injure or kill any animal permitted
to be killed or injured under this para-
graph unless the infliction of such
damage is substantial and immediate
and is actually being caused at the
time such steps are taken. In all cases,
the burden is on the certificate holder
to report fully and demonstrate that
the animal was causing substantial and
immediate damage or about to cause
personal injury and that all possible
steps to protect against such damage
or injury as permitted by paragraph
(d)(5)(ii) of this section were taken and
that such attempts failed.

(iv) Marine mammals taken in the
course of commercial fishing oper-
ations shall be subject to the provi-
sions of §216.3 with respect to ““Inciden-
tal catch,” and may not be retained ex-
cept where a specific permit has been
obtained authorizing the retention.

(v) All certificate holders shall main-
tain logs of incidental take of marine
mammals in such form as prescribed by
the Assistant Administrator. All
deaths or injuries to marine mammals
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occurring in the course of commercial
fishing operations under the conditions
of a general permit shall be imme-
diately recorded in the log and re-
ported in writing to the Director,
Southwest Region, where a certificate
application was made, or to an enforce-
ment agent, or other designated agent
of the National Marine Fisheries Serv-
ice, at the earliest opportunity but no
later than five days after such occur-
rence, except that if a vessel at sea re-
turns to port later than five days after
such occurrence, then it shall be re-
ported within forty-eight hours after
arrival in port. Reports must include:

(A) The location, time, and date of
the death or injury;

(B) The identity and number of ma-
rine mammals Killed or injured; and

(C) A description of the cir-
cumstances which led up to and caused
the death or injury.

(vi) [Reserved]

(vii) The number of Dall’s porpoise
(Phocoenoides dalli) killed or injured by
Japanese vessels operating in the U.S.
EEZ is limited to an aggregate of 789 in
the Bering Sea and 5250 in the North
Pacific Ocean over the period 1987 to
1989, of which no more than 448 may be
taken from the Bering Sea and no more
than 2494 may be taken from the North
Pacific Ocean in any single calendar
year. The incidental take levels au-
thorized by this subpart are reduced
proportionately in the event that the
Soviet Union reduces salmon quotas
for 1988 or 1989 by more than 10 percent
from the 1987 quota. Any permit issued
under this part must indicate the
measures by which the permit holder
must comply with the conditions at-
tached to the permit, and the reporting
requirements of paragraph (d)(5)(v) of
this section. Any permit issued under
this part may allow retention of ma-
rine mammals for scientific purposes
and will not require a separate permit
under paragraph (d)(5)(iv) of this sec-
tion.

(6) Commercial passenger fishing vessels
(CPFV). (i) A certificate holder aboard
the vessel may take marine mammals
so long as the taking is limited to har-
assment and is an incidental occur-
rence in the course of the active
sportfishing subject to the following
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restrictions (paragraphs (d)(6) (ii)
through (vi) of this section).

(i) Takings are prohibited within 500
yards of a pinniped rookery or haul-out
site.

(iii) A certificate holder aboard the
CPFV must use only those non-lethal,
non-injurious methods not including
capture as approved in advance by the
Assistant Administrator for Fisheries
through publication in the FEDERAL
REGISTER and stipulated in the General
Permit for taking marine mammals.

(iv) Takings are allowed only while
engaged in active sportfishing to pre-
vent imminent marine mammal ap-
proaches to the vessel or to protect a
passenger’s catch or gear from depreda-
tion or damage, without inflicting
death or injury to any marine mam-
mal.

(v) All operators must ensure the safe
use of the approved methods for pre-
venting marine mammal sportfishing
interaction and must satisfactorily
complete such training as may be re-
quired by the Assistant Administrator
for Fisheries.

(vi) AIl certificate holders must
maintain records of incidental take of
marine mammals in such form as pre-
scribed by the Assistant Administrator
for Fisheries. All incidents involving
harassment of marine mammals must
be immediately recorded and reported
in writing to the Director, Southwest
Region to whom the certificate appli-
cation was made, or to an enforcement
agent or other designated agent of the
National Marine Fisheries Service, at
the earliest opportunity, but no later
than five days after such occurrence.
At a minimum, reports must include:

(A) The time, date, and location of
the taking;

(B) The type of harassment device
used, and the number used at each oc-
currence;

(C) The number and species of af-
fected marine mammals; and

(D) A description of any behavioral
changes noted that may be due to
using the harassment device.

(e) Importation, purchase, shipment,
sale and transport. (1)(i) It is illegal to
import into the United States any fish,
whether fresh, frozen, or otherwise pre-
pared, if the fish have been caught with
commercial fishing technology that re-
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sults in the incidental kill or inciden-
tal serious injury of marine mammals
in excess of that allowed under this
part for U.S. fishermen or in excess of
what is specified in subsection (e)(5) in
the case of fishing for yellowfin tuna.

(ii) For purposes of this paragraph
(e), and in applying the definition of an
“intermediary nation’, an import oc-
curs when the fish or fish product is re-
leased from a nation’s Customs’ cus-
tody and enters into the territory of
the nation. For other purposes, ‘“‘im-
port’ is defined in §216.3.

(2) The following fish and categories
of fish, which the Assistant Adminis-
trator has determined may be involved
with commercial fishing operations
which cause the death or injury of ma-
rine mammals, are subject to the re-
quirements of this section:

(i) Tuna: yellowfin. The following U.S.
Harmonized Tariff Schedule Item Num-
bers identify the categories of yellow-
fin tuna and yellowfin tuna products
that are harvested in the ETP purse
seine fisher (some of which are also
harvested with large-scale driftnet),
are imported into the United States,
and are subject to the restrictions of
paragraphs (e)(3) and (e)(5) of this sec-
tion:

(A) Tuna, frozen whole or
round:
0303.42.00.20.0 Tuna, yellowfin, whole frozen.
0303.42.00.40.6 Tuna, yellowfin, eviscerated

head-on, frozen.
0303.42.00.60.1 Tuna, yellowfin,

head-off, frozen.
0303.49.00.40.9 Tuna, non-specific, frozen.

(B) Tuna, canned:

1604.14.10.00.0 Tuna, non-specific, canned in
oil.

in the

eviscerated

1604.14.20.40.0 Tuna, non-specific, canned,
not in oil, not over 7kg in quota.
1604.14.30.40.8 Tuna, non-specific, canned,

not in oil, not over 7kg over quota.

(C) Tuna, loins:

1604.14.40.00.4 Tuna, non-specific, not in air-
tight container, not in oil, over 6.8kg.

1604.14.50.00.1 Tuna, non-specific, not in air-
tight container, not in oil, not over
6.8kg.

(ii) Tuna: non-yellowfin. The follow-
ing U.S. Harmonized Tariff Schedule
Item Numbers identify the categories
of tuna and tuna products that are har-
vested with large-scale driftnet and im-
ported into the United States and are
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subject to the restrictions of paragraph
(e)(3) of this section:

(A) Tuna, frozen whole or
round:
0303.41.00.00.5 Tuna, albacore, frozen.
0303.43.00.00.3 Tuna, skipjack, frozen.
0303.49.00.20.3 Tuna, bluefin, frozen.

(B) Tuna, canned:
1604.14.20.20.4 Tuna, albacore, canned, not in

oil, not over 7kg in quota.
1604.14.30.20.2 Tuna, albacore, canned, not in
oil, not over 7kg over quota.

(iii) Fish, other than tuna. The follow-
ing U.S. Harmonized Tariff Schedule
Item Numbers identify the categories
of fish and fish products that are im-
ported into the United States and are
subject to the restrictions of paragraph
(e)(3) of this section:

(A) salmon:

(1) Salmon, frozen whole or in the
round:
0303.10.00.12.8
0303.10.00.22.6
0303.10.00.32.4
0303.10.00.42.2
0303.10.00.52.9
0303.10.00.62.7

frozen.
0303.21.00.00.9

in the

Salmon, chinook, frozen.
Salmon, chum, frozen.
Salmon, pink, frozen.

Salmon, sockeye, frozen.
Salmon, coho, frozen.

Salmon, Pacific, non-specific,

Trout, frozen.

0303.22.00.00.8 Salmon, Atlantic, Danube,
frozen.

0303.29.00.00.1 Salmonidae, non-specific, fro-
zen.

0304.20.60.07.9 Salmonidae, salmon fillet,
frozen.

0305.69.40.00.2 Salmon, non-specific, salted.
(2) salmon, canned:
1604.11.20.20.7 Salmon, pink, canned in oil.

1604.11.20.30.5 Salmon, sockeye, canned in
oil.

1604.11.20.90.2 Salmon, non-specific, canned
in oil.

1604.11.40.10.5 Salmon, chum, canned, not in
oil.

1604.11.40.20.3 Salmon, pink, canned, not in
oil.

1604.11.40.30.1 Salmon, sockeye, canned, not
in oil.

1604.11.40.40.9 Salmon, non-specific, canned,
not in oil.

1604.11.40.50.6 Salmon, non-specific, other.

(B) Squid:

0307.49.00.10.1 Squid, non-specific, fillet, fro-

zen.

0307.49.00.50.2 Squid, frozen/
dried/salted/brine.

0307.49.00.60.0 Squid, non-specific, & cuttle-
fish frozen/dried/salted/brine.

1605.90.60.55.9 Squid, non-specific, prepared/

preserved.
(C) Shark:

non-specific,

32

50 CFR Ch. Il (10-1-98 Edition)

0303.75.00.00.4 Shark,
sharks, frozen.
0305.59.20.00.8 Shark fins.
(D) Swordfish:
0303.79.20.40.8 Swordfish, frozen.
(E) Species not specifically identi-
fied:
0303.79.40.90.3 Marine fish, non-specific, fro-
zen.

0304.20.20.66.6 Marine fish, non-specific, fil-
let blocks frozen over 4.5kg.

0304.20.60.85.4 Marine fish, non-specific, fil-
let, frozen.

0305.30.60.80.6 Fish, non-specific, fillet dried/
salted/brine over 6.8kg.

0305.49.40.40.9 Fish, non-specific, smoked.

0305.59.40.00.4 Fish, non-specific, dried.

0305.69.50.00.9 Fish, non-specific, salted, not
over 6.8kg.

0305.69.60.00.7 Fish,
6.8kg.

1604.19.20.00.3 Fish, non-specific, in airtight
containers, not in oil.

1604.19.30.00.1 Fish, non-specific, in airtight
containers, in oil.

(3)(i) Tuna—(A) All nations. No ship-
ment containing an item listed in para-
graph (e)(2)(i) or (e)(2)(ii) of this sec-
tion, from any nation, may be im-
ported into the United States unless:

(1) Accompanied by a completed
Fisheries Certificate of Origin de-
scribed in paragraph (e)(3)(iii) of this
section, or, for points of entry where
the ABI system is available, the infor-
mation required for the Certificate
may be filed electronically by the ABI
system in lieu of the paper form, pro-
vided that the electronic filing is made
no later than at the time of entry and
all documentation in support of the
ABI entry is maintained by the im-
porter or broker for not less than 5
years and is kept available for inspec-
tion by NMFS personnel upon request;

(2) The tuna or tuna product was not
harvested with a large-scale driftnet
after July 1, 1991; and

(3) An original invoice accompanies
the shipment at the time of importa-
tion, or is made available within 30
days of a request by the Secretary to
produce the invoice.

(B) Harvesting nations. No shipment
containing an item listed in paragraph
(e)(2)(i) of this section may be imported
into the United States from a harvest-
ing nation subject to paragraph (e)(5)(i)
of this section unless a finding required
for importation has been made.

dogfish and other

non-specific, salted, over
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(C) Intermediary nations. No shipment
containing an item listed in paragraph
(e)(2)(i) of this section may be imported
into the United States from an inter-
mediary nation subject to paragraph
(e)(5)(xiv) of this section if a ban is cur-
rently in force prohibiting the importa-
tion.

(D) Harvesting and intermediary na-
tions. No shipment containing an item
in paragraph (e)(2)(i) of this section
may be imported into the United
States from a nation that is both a
harvesting nation subject to paragraph
(e)(5)(i) of this section and an inter-
mediary nation subject to paragraph
(e)(5)(xiv) of this section unless the
necessary findings have been made
under both provisions and a ban is not
currently in force.

(E) Tuna or tuna products sold in or
exported from the United States that
suggest the tuna was harvested in a
manner not injurious to dolphins are
subject to the requirements of subpart
H.

(ii) Other fish. After July 1, 1991, no
shipment containing an item listed in
paragraphs (e)(2)(iii)(B) through (E) of
this section, and, after July 1, 1992, no
shipment containing an item in the
whole of paragraph (e)(2)(iii) of this
section, that was harvested by any na-
tion determined by the Assistant Ad-
ministrator to be engaged in large-
scale driftnet fishing, or exported from
any such nation, either directly or
through an intermediary nation, may
be imported into the United States un-
less:

(A) Accompanied by a complete Fish-
eries Certificate of Origin, as described
in paragraph (e)(3)(iii) of this section;

(B) The fish or fish product was not
harvested with a large-scale driftnet, if
the area of harvest, as described on the
Fisheries Certificate of Origin was:

(1) The South Pacific Ocean, for har-
vests after July 1, 1991; or

(2) Anywhere on the high seas, for
harvests after July 1, 1992; and

(C) An original invoice accompanies
the shipment at the time of importa-
tion, or is made available within 30
days of a request by the Secretary to
produce the invoice.

(iii) Certificates of Origin. A Fisheries
Certificate of Origin (NOAA Form
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370),1 certified to be accurate by the
first exporter of the accompanying
shipment, must include the following
information:

(A) Country under whose laws the
harvesting vessel operated;

(B) Exporter (name and address);

(C) Consignee (name and address);

(D) Type and quantity of the fish or
fish products to be imported, listed by
U.S. Harmonized Tariff Schedule Num-
ber;

(E) Ocean area where the
harvested (ETP, Western Pacific
Ocean, South Pacific Ocean, Atlantic
Ocean, Caribbean Sea, Indian Ocean, or
other);

(F) Type of fishing gear used to har-
vest the fish (purse seine, longline, bait
boat, large-scale driftnet, other type of
gillnet, trawl, pole and line, other);

(G) Dates on which the fishing trip
began and ended;

(H) If shipment is tuna or products
from tuna that were harvested in the
ETP with a purse seine net, the name
of the harvesting vessel; and

(1) For shipments harvested by ves-
sels of a nation known to use large-
scale driftnets, as determined by the
Secretary pursuant to paragraph (e)(4)
of this section, a statement must be in-
cluded on the Fisheries Certificate of
Origin, or by separate attachment,
that is dated and signed by a respon-
sible government official of the har-
vesting nation, certifying that the fish
or fish product was harvested by a
method other than large-scale driftnet,
if the shipment includes:

(1) Tuna or tuna products described
in paragraph (e)(2) (i) or (ii) of this sec-
tion that were harvested on the high
seas after July 1, 1991; or

(2) Fish or fish products other than
tuna described in paragraph (e)(2)(iii)
of this section that were harvested in
the South Pacific Ocean after July 1,
1991, or that were harvested anywhere
on the high seas after July 1, 1992.

(4) Large-scale driftnet nations. Based
upon the best information available,
the Assistant Administrator will deter-
mine which nations have registered
vessels that engage in fishing with

fish was

1Copies of the form are available from the
Director, Southwest Region (see §216.3).
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large-scale driftnets. Such determina-
tions shall be published in the FEDERAL
REGISTER. A responsible government
official of any such nation may certify
to the Assistant Administrator that
none of the nation’s vessels use large-
scale driftnets. Upon receipt of the cer-
tification, the Assistant Administrator
may find, and publish such finding in
the FEDERAL REGISTER, that none of
the nation’s vessels engage in fishing
with large-scale driftnets.

(5) Yellowfin tuna. (i) Any tuna or
tuna products in the classifications
listed in paragraph (e)(2)(i) of this sec-
tion, from harvesting nations whose
vessels of greater than 400 short tons
(362.8 mt) carrying capacity operate in
the ETP tuna purse seine fishery as de-
termined by the Assistant Adminis-
trator, may not be imported into the
United States unless the Assistant Ad-
ministrator makes an affirmative find-
ing under either paragraph (e)(5)(v),
(e)(5)(viii) or (e)(5)(x) of this section
and publishes the finding in the FED-
ERAL REGISTER that:

(A) The government of the harvesting
nation has adopted a regulatory pro-
gram governing the incidental taking
of marine mammals in the course of
such harvesting that is comparable to
the regulatory program of the United
States; and

(B) The average rate of incidental
mortality by the vessels of the har-
vesting nation is comparable to the
average rate of incidental mortality of
marine mammals by U.S. vessels in the
course of such harvesting as specified
in paragraphs ©GB)(V)(E) and
(©)(5)(v)(F) of this section.

(i) A harvesting nation which desires
an initial finding under these regula-
tions that will allow it to import into
the United States those products listed
in paragraph (e)(2)(i) of this section
must provide the Assistant Adminis-
trator with the following information:

(A) A detailed description of the na-
tion’s regulatory and enforcement pro-
gram governing incidental taking of
marine mammals in the purse seine
fishery for yellowfin tuna, including:

(1) A description, with copies of rel-
evant laws, implementing regulations
and guidelines, of the gear and proce-
dures required in the fishery to protect
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marine mammals, including but not
limited to the following:

(i) A description of the methods used
to identify problems and to take cor-
rective actions to improve the perform-
ance of individual fishermen in reduc-
ing incidental mortality and serious in-
jury. By 1990 the methods must iden-
tify individual operators with marine
mammal mortality rates which are
consistently and substantially higher
than the majority of the nation’s fleet,
and provide for corrective training and,
ultimately, suspension and removal
from the fishery if the operator’s per-
formance does not improve to at least
the performance of the majority of the
fleet in a reasonable time period;

(ii) By 1990, a description of a regu-
latory system in operation which en-
sures that all marine mammal sets are
completed through backdown to rolling
the net to sack-up no later than one-
half hour after sundown, except that
individual operators may be exempted,
if they have maintained consistently a
rate of Kkill during their observed sun-
down sets which is not higher than
that of the nation’s fleet average dur-
ing daylight sets made during the time
period used for their comparability
finding; and

(iii) By 1990, a description of its re-
strictions on the use of explosive de-
vices in the purse seine fishery which
are comparable to those of the United
States.

(2) A detailed description of the
method (e.g., Inter-American Tropical
Tuna Commission (IATTC) or other
international program observer
records) and level of observer coverage
by which the incidental mortality and
serious injury of marine mammals will
be monitored.

(B) A list of its vessels and any cer-
tified charter vessels of greater than
400 short tons carrying capacity which
purse seined for yellowfin tuna at any
time during the preceding year in the
ETP, indicating the status of each such
vessel during that period (i.e., actively
fishing in ETP, fishing in other waters;
in port for repairs; inactive) and the
status of each vessel expected to oper-
ate in the ETP in the year in which the
submission is made.

(C) A compilation of the best avail-
able data for each calendar year on the
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performance of any of its purse seine
vessels (including certified charter ves-
sels) fishing at any time for tuna asso-
ciated with marine mammals within
the ETP including the following:

(1) Total number of tons of yellowfin
tuna observed caught in each fishing
area by purse seine sets on:

(i) Common dolphin and

(ii) All other marine mammal spe-
cies;

(2) Total number of marine mammals
observed killed and the total number of
marine mammals observed seriously
injured in each fishing area by species/
stock by purse seine sets on:

(i) Common dolphin and

(ii) All other marine mammal spe-
cies;

(3) Total number of observed trips
and total number of observed purse
seine sets on marine mammals in each
fishing area by the nation’s purse seine
fleet during the year;

(4) Total number of vessel trips and
total number of purse seine sets on ma-
rine mammals in each fishing area by
the nation’s purse seine fleet during
the year; and

(5) The total number of observed
purse seine sets in each fishing area in
which more than 15 marine mammals
were Killed.

(D) Data required by paragraph
©)(5)(ii)(C)(2) presented individually
for the following marine mammal spe-
cies/stocks: offshore spotted dolphin,
coastal spotted dolphin, eastern spin-
ner dolphin, whitebelly spinner dol-
phin, common dolphin, striped dolphin,
and “‘other marine mammals’’.

(E) A description of the source of the
data provided in accordance with para-
graph (e)(5)(ii)(C) of this section. The
observer program from which these
data are provided must be operated by
the IATTC or another international
program in which the United States
participates and must sample at least
the same percentage of the fishing
trips as the United States achieves
over the same time period, unless the
Assistant  Administrator determines
that an alternative observer program,
including a lesser level of observer cov-
erage, will provide a sufficiently reli-
able average rate of incidental taking
of marine mammals for the nation.
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(iii) A nation applying for its initial
finding of comparability should apply
at least 120 days before the desired ef-
fective date. The Assistant Administra-
tor’s determination on a nation’s appli-
cation for its initial finding will be an-
nounced and published in the FEDERAL
REGISTER within 120 days of receipt of
the information required in paragraph
(e)(5)(ii) of this section.

(iv) A harvesting nation that has in
effect a positive finding under this
section may request renewal of its find-
ing for the following calendar year by
providing the Assistant Administrator,
by December 1 of the current calendar
year, an update of the information list-
ed in §216.24(e)(5)(ii) summarizing all
fishing trips completed during the 12-
month period from October 1 of the
previous calendar year through Sep-
tember 30 of the current year.

(v) The Assistant Administrator’s de-
termination of a nation’s timely sub-
mitted request for renewal of an af-
firmative finding will be announced by
December 31. A finding will be valid for
the calendar year following the fishing
season for which observer data was
submitted for obtaining a finding. The
Assistant Administrator will make an
affirmative finding or renew an affirm-
ative finding if:

(A) The harvesting nation has pro-
vided all information required by para-
graphs (e)(5)(ii) and (e)(5)(iv) of this
section;

(B) The nation’s regulatory program
is comparable to the regulatory pro-
gram of the United States as described
in paragraphs (a), (c), (d)(2), and (f) of
this section and the nation has incor-
porated into its regulatory program
such additional prohibitions as the
United States may apply to its own
vessels within 180 days after the prohi-
bition applies to U.S. vessels;

(C) The data on marine mammal
mortality and serious injury submitted
by the harvesting nation are deter-
mined to be accurate;

(D) The observer coverage of fishing
trips was equal to that achieved by the
United States during the same time pe-
riod or, if less, was determined by the
Assistant Administrator to provide a
sufficiently accurate sample of the na-
tion’s fleet mortality rate;
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(E) For findings using data collected
after 1988, the average kill-per-set rate
for the longest period of time for which
data are available, up to 5 consecutive
years, or for the most recent year,
whichever is lower, is no more than 25
percent greater than the U.S. average
for the same time period, after the U.S.
mortality rate is weighted to account
for dissimilar amounts of fishing effort
between the two nations in the three
ETP fishing areas and for common dol-
phin and other marine mammal spe-
cies, except as provided in paragraph
(©)(5)(v)(F) of this section for findings
made in 1990;

(F) For determining comparability
where there are fewer than five sets
(including no effort) on dolphin by the
U.S. fleet in a fishing area on a species
grouping that has fishing effort by the
foreign nation requesting a com-
parability test, the mortality rates
used for comparability will be the
overall (i.e., unweighted) Kkill-per-set
rate of the U.S. fleet and of the foreign
nation’s fleet.

(G) For the 1989 fishing year and sub-
sequent years, the nation’s observed
Kill of eastern spinner dolphin (Stenella
longirostris) and coastal spotted dolphin
(Stenella attenuata) is no greater than
15 percent and 2 percent, respectively,
of the nation’s total annual observed
dolphin mortality; and

(H) The nation has complied with all
reasonable requests by the Assistant
Administrator for cooperation in car-
rying out dolphin population assess-
ments in the ETP.

(vi) Period of validity. A finding is
valid only for the period for which it
was issued and may be terminated be-
fore the end of the year if the Assistant
Administrator finds that the nation no
longer has a comparable regulatory
program or Kill rate.

(vii) Reconsideration of finding. The
Assistant Administrator may recon-
sider a finding upon a request from and
the submission of additional informa-
tion by the harvesting nation, if the in-
formation indicates that the nation
has met the requirements under para-
graph (e)(5)(v) of this section. For a
harvesting nation whose marine mam-
mal mortality rate was found to exceed
the acceptable levels prescribed in

paragraphs (e)(5)(V)(E), (e)G)(V)(F), or
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©)(5)(v)(G) of this section, the addi-
tional information must include data
collected by an acceptable observer
program, which must demonstrate that
the nation’s fleet marine mammal
mortality rate improved to the accept-
able level during the period submitted
for comparison, which must include, at
a minimum, the most recent:

(A) Twelve months of observer data if
the species composition rate prescribed
by paragraph (e)(5)(v)(G) of this section
was not acceptable; or

(B) Six months of observer data if the
average kill-per-set rate prescribed by
paragraph (e)(5)(v)(E) of this section
was not acceptable.

(viii) Application for finding for non-
marine-mammal intentional sets. The As-
sistant Administrator’s determination
on a nation’s application for a finding
will be announced and published in the
FEDERAL REGISTER. A harvesting na-
tion which has implemented a regu-
latory program that prohibits the in-
tentional setting of any purse seine net
to encircle marine mammals and de-
sires an initial finding under these reg-
ulations that will allow it to import
into the United States those products
listed in paragraph (e)(2)(i) of this sec-
tion must provide the Assistant Ad-
ministrator with the following:

(A) Documentary evidence establish-
ing that its regulatory program in-
cludes:

(1) A law prohibiting the intentional
setting of purse seine nets on marine
mammals (a copy of the law must be
submitted);

(2) A requirement that a certificate
from an observer be obtained within 30
days of the completion of each and
every trip of the nation’s purse seine
vessels greater than 400 short tons
(362.8 mt) carrying capacity, stating
that the observer was aboard the vessel
during the entire trip and that there
were no intentional purse seine sets on
marine mammals; and

(B) A complete list of the nation’s
vessels and any certified charter ves-
sels of greater than 400 short tons (362.8
mt) carrying capacity which purse
seine for yellowfin tuna in the ETP, in-
dicating the status of each vessel (i.e.,
actively fishing in the ETP, in port for
repairs, etc.), and a list of changes to
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this fleet within 30 days when changes
occur.

(ix) Application for renewal of finding
for non-marine-mammal intentional sets.
A harvesting nation, which has in ef-
fect an affirmative finding under this
section, may request a renewal of its
finding for the subsequent calendar
year by providing the Assistant Admin-
istrator an annual report by November
1, covering the previous October 1 to
September 30 period, which includes
the following:

(A) Vessel summary data, to include:

(1) The total number of observed
trips;

(2) The percentage of all purse seine
fishing trips that carried observers
under a program approved by the As-
sistant Administrator;

(3) The total number, if any, of ob-
served purse seine sets on marine mam-
mals;

(4) A summary of the number and
species, if any, of all marine mammals
killed or seriously injured in inten-
tional purse seine sets on marine mam-
mals;

(5) A complete list of the nation’s
vessels and any certified charter ves-
sels of greater than 400 short tons (362.8
mt) carrying capacity which purse
seine for yellowfin tuna in the ETP, in-
dicating the status of each vessels as of
October 1;

(B) A summary, which copies of rel-
evant laws, of any changes in the na-
tion’s laws or regulatory program re-
garding marine mammals for the purse
seine fishery in the ETP; and

(C) A summary of any enforcement
actions taken to ensure compliance
with the nation’s marine mammal pro-
tection laws.

(xX) Review of finding for non-marine-
mammal intentional sets. The Assistant
Administrator will renew an affirma-
tive finding obtained under paragraph
(e)(5)(ix) of this section if:

(A) The harvesting nation has pro-
vided all of the information required by
paragraph (e)(5)(ix) of this section and
the conditions under which the original
finding was made under paragraph
(e)(5)(viii) of this section continue to
exist; and

(B) Either 100-percent observer cov-
erage is provided for all purse seine
vessels as required by paragraph
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(e)(5)(viii)(A)(2) of this section; or the
harvesting nation is in a probationary
status in accordance with paragraph
(©)(5)(xi)(B)(1) of this section; and

(C) The harvesting nation meets the
criteria of paragraphs (e)(5)(v)(E), and
(€)(5)(v)(G) of this section; and

(D) Certificates have been provided
to the Assistant Administrator within
30 days of the completion of each and
every trip of the nation’s purse seine
vessels greater than 400 short tons
(362.8 mt) carrying capacity from an
observer approved by the Assistant Ad-
ministrator or under the direction of
the Inter-American Tropical Tuna
Commission, and verified by the Inter-
American Tropical Tuna Commission,
stating that the observer was aboard
the vessel during the entire trip and
that there were no intentional purse
seine sets on marine mammals or the
nation received a positive reconsider-
ation for an affirmative finding under
paragraph (e)(5)(xii)(A) of this section.

(xi) Probation and revocation. (A)(1) If
it is determined that, during any trip,
a purse seine was intentionally set on
marine mammals, the nation will enter
into a probationary status for 180 days,
effective upon the date the vessel re-
turns to port to unload.

(2) If, during the probationary period
of 180 days, there are any additional in-
tentional purse seine sets made on ma-
rine mammals, the Assistant Adminis-
trator will immediately revoke the af-
firmative finding.

(B)(1) If it is determined that, during
any trip, an observer is not aboard a
nation’s purse seine vessel greater than
400 short tons (362.8 mt) carrying ca-
pacity fishing in the ETP, that nation
will enter into a probationary status
for 1 year, effective upon the date the
vessel returns to port to unload.

(2) If, during the l-year probationary
period, a nation’s purse seine vessel re-
turns to port to unload, and it is deter-
mined that an observer was not aboard
the vessel during a trip in the ETP, the
Assistant Administrator will imme-
diately revoke an affirmative finding
made under paragraphs (e)(5)(viii) or
(e)(5)(x) of this section.

(xii) Reconsideration. (A) The Assist-
ant Administrator will reconsider a
revocation of an affirmative finding
upon request from a harvesting nation
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which had its affirmative finding re-
voked under paragraph (e)(5)(xi)(A) of
this section if:

(1) The number of marine mammals
taken in purse seine nets that were in-
tentionally set on marine mammals
does not exceed the comparability
standards established in paragraphs
©)(B)(v)(E) and (e)(5)(v)(G) of this sec-
tion; and

(2) That nation provides documen-
tary evidence that no additional purse
seines were intentionally set on marine
mammals during the 90-day period im-
mediately preceding the request for re-
consideration.

(B) A harvesting nation which has its
affirmative finding revoked under
paragraph (e)(5)(xi)(B) of this section
or its reconsideration under paragraph
(e)(5)(xii)(A) of this section denied,
may request reconsideration for an af-
firmative finding under paragraph
(e)(5)(vii) of this section.

(xiii) Verification. The Assistant Ad-
ministrator may require verification of
statements made in connection with
requests to allow importations.

(xiv) Intermediary nation. Any yellow-
fin tuna or yellowfin tuna products in
the classifications listed in paragraph
(e)(2)(i) of this section, from any inter-
mediary nation, as that term is defined
in section 3 of the MMPA, may not be
imported into the United States unless
the Assistant Administrator deter-
mines and publishes in the FEDERAL
REGISTER that the intermediary nation
has provided reasonable proof and has
certified to the United States that it
has not imported, in the preceding 6
months, yellowfin tuna or yellowfin
tuna products that are subject to a ban
on direct importation into the United
States under section 101(a)(2)(B) of the
MMPA. A prohibition on imports under
this paragraph may be lifted by the As-
sistant Administrator upon a deter-
mination announced in the FEDERAL
REGISTER, based upon new information
supplied by the government of the
intermediary nation, that the nation
has not imported, in the preceding 6
months, yellowfin tuna or yellowfin
tuna products subject to a ban on di-
rect imports under section 101(a)(2)(B)
of the MMPA. Shipments of yellowfin
tuna or yellowfin tuna products
through a nation on a through bill of
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lading or in another manner that does
not enter the shipments into that na-
tion as an importation do not make
that nation an intermediary nation.
The Assistant Administrator shall act
on any request to review decisions
under this paragraph (e)(5)(xiv) that
are accompanied by specific and de-
tailed supporting information or docu-
mentation, within 30 days of receipt of
such request. For purposes of this para-
graph (e)(5)(xiv), certification and rea-
sonable proof means the submission by
a responsible government official from
the nation of a document reflecting the
nation’s customs records for the pre-
ceding 6 months, together with a cer-
tificate attesting that the document is
accurate.

(xv) Pelly certification. After 6 months
on an embargo being in place against a
nation under this section, that fact
shall be certified to the President for
purposes of certification under section
8(a) of the Fishermen’s Protective Act
of 1967 (22 U.S.C. 1978(a)) for as long as
the embargo is in effect.

(xvi) Coordination. The Assistant Ad-
ministrator will promptly advise the
Department of State of embargo deci-
sions, actions and finding determina-
tions.

(6) Fish refused entry. If fish is denied
entry under the provisions of
§216.24(e)(3), the District Director of
Customs shall refuse to release the fish
for entry into the United States and
shall issue a notice of such refusal to
the importer or consignee.

(7) [Reserved]

(8) Disposition of fish refused entry into
the United States; redelivered fish. Fish
which is denied entry under
§216.24(e)(3) or which is delivered in ac-
cordance with §216.24(e)(7) and which is
not exported under Customs super-
vision within 90 days from the date of
notice of refusal of admission or date of
redelivery shall be disposed of under
Customs laws and regulations. Provided
however, That any disposition shall not
result in an introduction into the
United States of fish caught in viola-
tion of the Marine Mammal Protection
Act of 1972.

(9) Dolphin safe requirements. (i) It is
unlawful for any person to sell, pur-
chase, offer for sale, transport, or ship
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in the United States, any tuna or tuna
product that is not dolphin safe.

(ii) For purposes of this section, tuna
or a tuna product is dolphin safe if:

(A) It does not contain tuna that was
harvested on the high seas by a vessel
engaged in large-scale driftnet fishing;

(B) In the case of tuna or tuna prod-
uct that contains tuna harvested in the
ETP by a purse seine vessel, either the
purse seine vessel is of less than 400
short tons (362.8 metric tons (mt)) car-
rying capacity or, if the purse seine
vessel is of 400 short tons (362.8 mt) car-
rying capacity or greater, the tuna or
tuna product is accompanied by:

(1) A completed Fisheries Certificate
of Origin;

(2) A written statement by the cap-
tain of each vessel that harvested the
tuna, certifying that the vessel did not
intentionally deploy a purse seine net
on, or to encircle, dolphins at any time
during the trip; a written statement,
signed by either the Secretary or a rep-
resentative of the Inter-American
Tropical Tuna Commission, certifying
that an observer employed by or work-
ing under contract with the Inter-
American Tropical Tuna Commission
or the Secretary, was on board the ves-
sel during the entire trip and that the
vessel did not intentionally deploy a
purse seine net on, or to encircle, dol-
phin at any time during the trip; and

(3) An endorsement on the Fisheries
Certificate of Origin by each exporter,
importer, and processor certifying
that, to the best of his or her knowl-
edge and belief, the Fisheries Certifi-
cate of Origin and attached documents,
and the statements required by this
paragraph (e)(9)(ii) accurately describe
the tuna products;

(C) In the case of tuna or a tuna prod-
uct containing tuna harvested outside
the eastern tropical Pacific Ocean by a
purse seine vessel, it is accompanied by
a written statement, executed by the
captain of the vessel, certifying that no
purse seine net was intentionally de-
ployed on, or to encircle, dolphins dur-
ing the particular voyage on which the
tuna was harvested; and

(D) In the case of tuna or a tuna
product containing tuna harvested out-
side the ETP by a purse seine vessel in
a fishery in which the Secretary has
determined that a regular and signifi-
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cant association occurs between ma-
rine mammals and tuna, and in which
tuna is harvested through the use of
purse seine nets deployed on, or to en-
circle, marine mammals, it is accom-
panied by a written statement, exe-
cuted by the captain of the vessel and
by an observer, certifying that no
purse seine net was intentionally de-
ployed on, or to encircle, marine mam-
mals during the particular voyage on
which the tuna was harvested.

(iii) Submission of documentation—(A)
Imported tuna or tuna product. The doc-
uments required by paragraph (e)(9)(ii)
of this section must accompany the im-
ported tuna or tuna product until no
further endorsements are required on
the documentation and the documents
have been submitted to officials of the
U.S. Customs Service at the time of
importation.

(B) U.S. domestic shipments. The docu-
ments required by paragraph (e)(9)(ii)
of this section must accompany tuna
or tuna product, other than imported,
until no further endorsements are re-
quired on the documentation and the
documents have been submitted to the
Director, Southwest Region, National
Marine Fisheries Service, 501 W. Ocean
Boulevard, Suite 4200, Long Beach, CA
90802.

(f) Observers. (1) The vessel certificate
holder of any certificated vessel shall,
upon the proper notification by the Na-
tional Marine Fisheries Service, allow
an observer duly authorized by the Sec-
retary to accompany the vessel on any
or all regular fishing trips for the pur-
pose of conducting research and observ-
ing operations, including collecting in-
formation which may be used in civil
or criminal penalty proceedings, for-
feiture actions, or permit or certificate
sanctions.

(2) Research and observation duties
shall be carried out in such a manner
as to minimize interference with com-
mercial fishing operations. The navi-
gator shall provide true vessel loca-
tions by latitude and longitude, accu-
rate to the nearest minute, upon re-
quest by the observer. No owner, mas-
ter, operator, or crew member of a cer-
tificated vessel shall impair or in any
way interfere with the research or ob-
servations being carried out.
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(3) Marine mammals killed during
fishing operations which are accessible
to crewmen and requested from the
certificate holder or master by the ob-
server shall be brought aboard the ves-
sel and retained for biological process-
ing, until released by the observer for
return to the ocean. Whole marine
mammals designated as biological
specimens by the observer shall be re-
tained in cold storage aboard the vessel
until retrieved by authorized personnel
of the National Marine Fisheries Serv-
ice when the vessel returns to port for
unloading.

(4) The Secretary shall provide for
the payment of all reasonable costs di-
rectly related to the quartering and
maintaining of such observers on board
such vessels. A vessel certificate holder
who has been notified that the vessel is
required to carry an observer, via cer-
tified letter from the National Marine
Fisheries Service, shall notify the of-
fice from which the letter was received
at least five days in advance of the
fishing voyage to facilitate observer
placement. A vessel certificate holder
who has failed to comply with the pro-
visions of this section may not engage
in fishing operations for which a gen-
eral permit is required.

(5) It is unlawful for any person to
forcibly assault, impede, intimidate,
interfere with, or to influence or at-
tempt to influence an observer, or to
harass (including sexual harassment)
an observer by conduct which has the
purpose or effect of unreasonably inter-
fering with the observer’s work per-
formance, or which creates an intimi-
dating, hostile, or offensive environ-
ment. In determining whether conduct
constitutes harassment, the totality of
the circumstances, including the na-
ture of the conduct and the context in
which it occurred, will be considered.
The determination of the legality of a
particular action will be made from the
facts on a case-by-case basis.

(6)(i) All observers must be provided
sleeping, toilet and eating accommoda-
tions at least equal to that provided to
a full crew member. A mattress or
futon on the floor or a cot is not ac-
ceptable in place of a regular bunk.
Meal and other galley privileges must
be the same for the observer as for
other crew members.
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(ii) Female observers on a vessel with
an all-male crew must be accommo-
dated either in a single-person cabin
or, if reasonable privacy can be ensured
by installing a curtain or other tem-
porary divider, in a two-person cabin
shared with a licensed officer of the
vessel. If the cabin assigned to a female
observer does not have its own toilet
and shower facilities that can be pro-
vided for the exclusive use of the ob-
server, then a schedule for time-shar-
ing common facilities must be estab-
lished before the placement meeting
and approved by NMFS and must be
followed during the entire trip.

(iii) In the event there are one or
more female crew members, the female
observer may be provided a bunk in a
cabin shared solely with female crew
members, and provided toilet and
shower facilities shared solely with
these female crew members.

(M (@) A vessel certificate of inclusion
holder (or vessel owner in the case of a
new application) may seek an exemp-
tion from carrying a female observer
on a vessel by applying to the Director,
Southwest Region when applying for
the vessel certificate of inclusion until
July 10, 1989 and establishing the fol-
lowing:

(A) The vessel will have an all-male
crew;

(B) The vessel has fewer than two pri-
vate (one-person) and semi-private
(two-person) cabins in total (excluding
the captain’s cabin);

(C) A temporary divider like a cur-
tain cannot be installed in the private
or semi-private cabin (excluding the
captain’s cabin) to provide reasonable
privacy; and

(D) There are no other areas (exclud-
ing the captain’s cabin) that can be
converted to a sleeping room without
either significant expense or signifi-
cant sacrifice to the crew’s quarters.

(ii) The exclusion criteria in para-
graph (f)(7)(i) of this section can be met
without having to provide the captain’s
cabin for the observer. The application
for an exemption must also include an
accurate diagram of the vessel’s living
areas, and other areas possibly suitable
for sleeping. Additional documentation
to support the application may also be
required, as may an inspection of the
vessel. The exemption, once granted, is
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valid for the same calendar year as the
vessel certificate of inclusion, and the
exemption must be renewed annually
to remain valid. The vessel certificate
of inclusion holder is responsible for
reporting to the Director, Southwest
Region any changes aboard the vessel
within 15 days of the change which
might affect the continued eligibility
for an exemption. The Director, South-
west Region will revoke an exemption
if the criteria for an exemption are no
longer met.

(g) Penalties and rewards: Any person
or vessel subject to the jurisdiction of
the United States shall be subject to
the penalties provided for under the
MMPA for the conduct of fishing oper-
ations in violation of these regulations.
The Secretary shall recommend to the
Secretary of the Treasury that an
amount equal to one-half of the fine in-
curred but not to exceed $2,500 be paid
to any person who furnishes informa-
tion which leads to a conviction for a
violation of these regulations. Any offi-
cer, employee, or designated agent of
the United States or of any State or
local government who furnishes in-
formation or renders service in the per-
formance of his official duties shall not
be eligible for payment under this sec-
tion.

[45 FR 72187, Oct. 31, 1980]

EDITORIAL NOTE: For FEDERAL REGISTER cCi-
tations affecting §216.24, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§216.25 Exempted marine mammals
and marine mammal products.

(a) The provisions of the MMPA and
these regulations shall not apply:

(1) To any marine mammal taken be-
fore December 21, 19721, or

(2) To any marine mammal product if
the marine mammal portion of such
product consists solely of a marine
mammal taken before such date.

(b) The prohibitions contained in
§216.12(c) (3) and (4) shall not apply to
marine mammals or marine mammal
products imported into the United

1In the context of captive maintenance of
marine mammals, the only marine mammals
exempted under this section are those that
were actually captured or otherwise in cap-
tivity before December 21, 1972.
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States before the date on which a no-
tice is published in the FEDERAL REG-
ISTER with respect to the designation
of the species or stock concerned as de-
pleted or endangered.

(c) Section 216.12(b) shall not apply to
articles imported into the United
States before the effective date of the
foreign law making the taking or sale,
as the case may be, of such marine
mammals or marine mammal products
unlawful.

[39 FR 1852, Jan. 15, 1974, as amended at 56
FR 43888, Sept. 5, 1991; 59 FR 50376, Oct. 3,
1994]

§216.26 Collection of certain marine
mammal parts without prior au-
thorization.

Notwithstanding any other provision
of this subpart:

(a) Any bones, teeth or ivory of any
dead marine mammal may be collected
from a beach or from land within ¥4 of
a mile of the ocean. The term ocean in-
cludes bays and estuaries.

(b) Notwithstanding the provisions of
subpart D, soft parts that are sloughed,
excreted, or discharged naturally by a
living marine mammal in the wild may
be collected or imported for bona fide
scientific research and enhancement,
provided that collection does not in-
volve the taking of a living marine
mammal in the wild.

() Any marine mammal part col-
lected under paragraph (a) of this sec-
tion or any marine mammal part col-
lected and imported under paragraph
(b) of this section must be registered
and identified, and may be transferred
or otherwise possessed, in accordance
with §216.22(c). In registering a marine
mammal part collected or imported
under paragraph (b) of this section, the
person who collected or imported the
part must also state the scientific re-
search or enhancement purpose for
which the part was collected or im-
ported.

(d) No person may purchase, sell or
trade for commercial purposes any ma-
rine mammal part collected or im-
ported under this section.

(e) The export of parts collected
without prior authorization under
paragraph (b) of this section may occur



