Pt. 229

PART 229—AUTHORIZATION FOR
COMMERCIAL FISHERIES UNDER
THE MARINE MAMMAL PROTEC-
TION ACT OF 1972

Subpart A—General Provisions

Sec.
229.1
229.2

Purpose and scope.

Definitions.

229.3 Prohibitions.

229.4 Requirements for Category | and 11
fisheries.

229.5 Requirements for Category IIl fish-
eries.

229.6 Reporting requirements.

229.7 Monitoring of incidental mortalities
and serious injuries.

229.8 Publication of List of Fisheries.

229.9 Emergency regulations.

229.10 Penalties.

229.11 Confidential fisheries data.

229.12 Consultation with the Secretary of
the Interior.

Subpart B—Takes of Endangered and
Threatened Marine Mammals

229.20 Issuance of permits.

Subpart C—Take Reduction Plan
Regulations and Emergency Regulations

229.31 Pacific Offshore Cetacean Take Re-
duction Plan.

229.32 Atlantic large whale take reduction
plan regulations.

FIGURE 1 TO PART 229—DRIFT GILLNET PINGER
CONFIGURATION AND EXTENDER REQUIRE-
MENTS

AUTHORITY: 16 U.S.C. 1361 et seq.

SOURCE: 60 FR 45100, Aug. 30, 1995, unless
otherwise noted.

Subpart A—General Provisions

§229.1 Purpose and scope.

(a) The regulations in this part im-
plement sections 101(a)(5)(E) and 118 of
the Marine Mammal Protection Act of
1972, as amended (16 U.S.C. 1371(a)(5)(E)
and 1387) that provide for exceptions
for the taking of marine mammals in-
cidental to certain commercial fishing
operations from the Act’s general mor-
atorium on the taking of marine mam-
mals.

(b) Section 118 of the Act, rather
than sections 103 and 104, governs the
incidental taking of marine mammals
in the course of commercial fishing op-
erations by persons using vessels of the
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United States, other than vessels fish-
ing for yellowfin tuna in the eastern
tropical Pacific Ocean purse seine fish-
ery, and vessels that have valid fishing
permits issued in accordance with sec-
tion 204(b) of the Magnuson Fishery
Conservation and Management Act (16
U.S.C. 1824(b)).

(c) The regulations of Subpart B also
govern the incidental taking by com-
mercial fishers of marine mammals
from species or stocks designated
under the Act as depleted on the basis
of their listing as threatened species or
endangered species under the Endan-
gered Species Act of 1973 (16 U.S.C. 1531
et seq.).

(d) The regulations of this part do
not apply to the incidental taking of
California sea otters or to Northwest
treaty Indian tribal members exercis-
ing treaty fishing rights.

(e) Authorizations under subpart A of
this part are exemptions only from the
taking prohibitions under the Act and
not those under the Endangered Spe-
cies Act of 1973. To be exempt from the
taking prohibitions under the Endan-
gered Species Act, specific authoriza-
tion under subpart B of this part is re-
quired.

(f) Authorizations under this part do
not apply to the intentional lethal tak-
ing of marine mammals in the course
of commercial fishing operations.

(g) The purposes of the regulations in
this part are to:

(1) Reduce the incidental mortality
or serious injury of marine mammals
occurring in the course of commercial
fishing operations below the potential
biological removal level for a particu-
lar stock, and

(2) Reduce the incidental mortality
or serious injury of marine mammals
occurring in the course of commercial
fishing operations to insignificant lev-
els approaching a zero mortality and
serious injury rate by the statutory
deadline of April 30, 2001.

§229.2 Definitions.

In addition to the definitions con-
tained in the Act and §216.3 of this
chapter, and unless the context other-
wise requires, in this part 229:

Act or MMPA means the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.).
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American lobster or lobster
Homarus americanus.

Anchored gillnet means any gillnet
gear, including sink gillnets, that is set
anywhere in the water column and
which is anchored, secured or weighted
to the bottom.

Assistant Administrator means the As-
sistant Administrator for Fisheries of
the National Oceanic and Atmospheric
Administration.

Authorization Certificate means a doc-
ument issued by the Assistant Admin-
istrator, or designee, under the author-
ity of section 118 of the Act that au-
thorizes the incidental, but not inten-
tional, taking of marine mammals in
Category | or Il fisheries.

Breaking strength means the highest
tensile force which an object can with-
stand before breaking.

Bridle means the lines connecting a
gillnet to an anchor or buoy line.

Buoy line means a line connecting
fishing gear in the water to a buoy at
the surface of the water.

Category | fishery means a commer-
cial fishery determined by the Assist-
ant Administrator to have frequent in-
cidental mortality and serious injury
of marine mammals. A commercial
fishery that frequently causes mortal-
ity or serious injury of marine mam-
mals is one that is by itself responsible
for the annual removal of 50 percent or
more of any stock’s potential biologi-
cal removal level.

Category Il fishery means a commer-
cial fishery determined by the Assist-
ant Administrator to have occasional
incidental mortality and serious injury
of marine mammals. A commercial
fishery that occasionally causes mor-
tality or serious injury of marine mam-
mals is one that, collectively with
other fisheries, is responsible for the
annual removal of more than 10 per-
cent of any marine mammal stock’s po-
tential biological removal level and
that is by itself responsible for the an-
nual removal of between 1 and 50 per-
cent, exclusive, of any stock’s poten-
tial biological removal level. In the ab-
sence of reliable information indicat-
ing the frequency of incidental mortal-
ity and serious injury of marine mam-
mals by a commercial fishery, the As-
sistant Administrator will determine
whether the taking is ‘“‘occasional’ by

means
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evaluating other factors such as fishing
techniques, gear used, methods used to
deter marine mammals, target species,
seasons and areas fished, qualitative
data from logbooks or fisher reports,
stranding data, and the species and dis-
tribution of marine mammals in the
area, or at the discretion of the Assist-
ant Administrator. Eligible commer-
cial fisheries not specifically identified
in the list of fisheries are deemed to be
Category Il fisheries until the next list
of fisheries is published.

Category 11l fishery means a commer-
cial fishery determined by the Assist-
ant Administrator to have a remote
likelihood of, or no known incidental
mortality and serious injury of marine
mammals. A commercial fishery that
has a remote likelihood of causing inci-
dental mortality and serious injury of
marine mammals is one that collec-
tively with other fisheries is respon-
sible for the annual removal of:

(1) Ten percent or less of any marine
mammal stock’s potential biological
removal level, or

(2) More than 10 percent of any ma-
rine mammal stock’s potential biologi-
cal removal level, yet that fishery by
itself is responsible for the annual re-
moval of 1 percent or less of that
stock’s potential biological removal
level. In the absence of reliable infor-
mation indicating the frequency of in-
cidental mortality and serious injury
of marine mammals by a commercial
fishery, the Assistant Administrator
will determine whether the taking is
““remote’ by evaluating other factors
such as fishing techniques, gear used,
methods used to deter marine mam-
mals, target species, seasons and areas
fished, qualitative data from logbooks
or fisher reports, stranding data, and
the species and distribution of marine
mammals in the area or at the discre-
tion of the Administrator.

Commercial fishing operation means
the catching, taking, or harvesting of
fish from the marine environment (or
other areas where marine mammals
occur) that results in the sale or barter
of all or part of the fish harvested. The
term includes licensed commercial pas-
senger fishing vessel (as defined in
§216.3 of this chapter) activities and
aquaculture activities.

195



§229.2

Depleted species means any species or
population that has been designated as
depleted under the Act and is listed in
§216.15 of this chapter or part 18, sub-
part E of this title, or any endangered
or threatened species of marine mam-
mal.

Driftnet, drift gillnet, or drift entangle-
ment gear means gillnet gear that is not
anchored, secured or weighted to the
bottom.

Fish with or fishing with means to use,
set, or haul back gear or allow gear
that is set to remain in the water.

Fisher means the vessel owner or op-
erator or owner or operator of gear in
a nonvessel fishery.

Fishery has the same meaning as in
section 3 of the Magnuson Fishery Con-
servation and Management Act (16
U.S.C. 1802).

Fishing trip means any time spent
away from port actively engaged in
commercial fishing operations. The end
of a fishing trip will be the time of a
fishing vessel’s return to port or the re-
turn of a fisher from tending gear in a
nonvessel fishery.

Fishing vessel or vessel means any ves-
sel, boat, ship, or other craft that is
used for, equipped to be used for, or of
a type normally used for, fishing.

Float-line means the rope at the top
of a gillnet from which the mesh por-
tion of the net is hung.

Gillnet means fishing gear consisting
of a wall of webbing or nets, designed
or configured so that the webbing or
nets are held approximately vertically
in the water column designed to cap-
ture fish by entanglement, gilling, or
wedging. Gillnets include gillnets of all
types such as sink gillnets, other an-
chored gillnets, and drift gillnets.

Groundline, with reference to lobster
pot gear, means a line connecting lob-
ster pots in a lobster pot trawl, and,
with reference to gillnet gear, means a
line connecting a gillnet or gillnet bri-
dle to an anchor or buoy line.

Incidental, but not intentional, take
means the non-intentional or acciden-
tal taking of a marine mammal that
results from, but is not the purpose of,
carrying out an otherwise lawful ac-
tion.

Incidental mortality means the non-in-
tentional or accidental death of a ma-
rine mammal that results from, but is
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not the purpose of, carrying out an oth-
erwise lawful action.

Injury means a wound or other phys-
ical harm. Signs of injury to a marine
mammal include, but are not limited
to, visible blood flow, loss of or damage
to an appendage or jaw, inability to use
one or more appendages, asymmetry in
the shape of the body or body position,
noticeable swelling or hemorrhage, lac-
eration, puncture or rupture of eyeball,
listless appearance or inability to de-
fend itself, inability to swim or dive
upon release from fishing gear, or signs
of equilibrium imbalance. Any animal
that ingests fishing gear, or any ani-
mal that is released with fishing gear
entangling, trailing or perforating any
part of the body will be considered in-
jured regardless of the absence of any
wound or other evidence of an injury.

Inshore Lobster waters means all state
and Federal waters between 36°33'00.8"N
lat. (the Virginia/North Carolina bor-
der) and the U.S./Canada border that is
shoreward of the area designated below
as ‘‘offshore lobster waters.”’

Interaction means coming in contact
with fishing gear or catch. An inter-
action may be characterized by a ma-
rine mammal entangled, hooked, or
otherwise trapped in fishing gear, re-
gardless of whether injury or mortality
occurs, or situations where marine
mammals are preying on catch. Catch
means fish or shellfish that has been
hooked, entangled, snagged, trapped or
otherwise captured by commercial fish-
ing gear.

Lead-line means the rope, weighted or
otherwise, to which the bottom edge of
a gillnet is attached.

List of Fisheries means the most re-
cent final list of commercial fisheries
published in the FEDERAL REGISTER by
the Assistant Administrator, cat-
egorized according to the likelihood of
incidental mortality and serious injury
of marine mammals during commercial
fishing operations.

Lobster pot means any trap, structure
or other device that is placed on the
ocean bottom and is designed to or is
capable of catching lobsters.

Lobster pot trawl means two or more
lobster pots attached to a single
groundline.

Mid-Atlantic coastal waters means wa-
ters bounded by the line defined by the
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following points: The southern shore-
line of Long Island, New York at
72°30'W, then due south to 33°51'N lat.,
thence west to the North Carolina/
South Carolina border.

Minimum population estimate means
an estimate of the number of animals
in a stock that:

(1) Is based on the best available sci-
entific information on abundance, in-
corporating the precision and varia-
bility associated with such informa-
tion; and

(2) Provides reasonable assurance
that the stock size is equal to or great-
er than the estimate.

Negligible impact has the same mean-
ing as in §228.3 of this chapter.

Net productivity rate means the an-
nual per capita rate of increase in a
stock resulting from additions due to
reproduction, less losses due to mortal-
ity.

NMFS means the National
Fisheries Service.

Nonvessel fishery means a commercial
fishing operation that uses fixed or
other gear without a vessel, such as
gear used in set gillnet, trap, beach
seine, weir, ranch, and pen fisheries.

Northeast waters means those U.S. wa-
ters east of 72°30W and north of
36°33'00.8"N lat. (the Virginia-North
Carolina border).

Observer means an individual author-
ized by NMFS, or a designated contrac-
tor, to record information on marine
mammal interactions, fishing oper-
ations, marine mammal life history in-
formation, and other scientific data,
and collect biological specimens during
commercial fishing activities.

Offshore lobster waters includes all
U.S. waters seaward of the following
lines except for waters in the Great
South Channel critical right whale
habitat: Beginning at the international
boundary between the U.S. and Canada;
thence southerly along the boundary to
the LORAN C 9960-Y-44400 line; thence
southwesterly along the 44400 line to
70°W long.; thence south along the 70°
meridian to the LORAN C 9960-W-13700
line; thence southeasterly to the inter-
section with the LORAN C 9960-Y-43700
line; thence westerly to the intersec-
tion with the LORAN C 9960-W-14610
line; thence southerly along the 14610
line to the intersection with the

Marine
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LORAN C 9960-Y-43700 line; thence
southwesterly to the intersection of
the LORAN C lines 9960-Y-43500 and
9960-X-26400; thence southerly to the
intersection of the LORAN C lines 9960-
Y-42600 and 9960-X-26550; thence south-
erly to the intersection of the LORAN
C lines 9960-Y-42300 and 9960-X-26700;
thence southerly to the intersection of
the LORAN C lines 9960-Y-41600 and
9960-X-26875; thence southerly in a line
toward the intersection of LORAN C
lines 9960-Y-40600 and 9960-X-26800 but
stopping at 36°33'00.8"N lat. (the North
Carolina/Virginia border); thence due
west to the shore.

Operator, with respect to any vessel,
means the master, captain, or other in-
dividual in charge of that vessel.

Potential biological removal level means
the maximum number of animals, not
including natural mortalities, that
may be removed from a marine mam-
mal stock while allowing that stock to
reach or maintain its optimum sustain-
able population. The potential biologi-
cal removal level is the product of the
following factors:

(1) The minimum population esti-
mate of the stock;

(2) One-half the maximum theoreti-
cal or estimated net productivity rate
of the stock at a small population size;
and

(3) A recovery factor of between 0.1
and 1.0.

Regional Fishery Management Council
means a regional fishery management
council established under section 302 of
the Magnuson Fishery Conservation
and Management Act.

Serious injury means any injury that
will likely result in mortality.

Sink gillnet has the meaning specified
in 50 CFR 648.2.

Sinking line means rope that sinks
and does not float at any point in the
water column. Polypropylene rope is
not sinking line unless it contains a
lead core.

Southeast waters means waters south
of a line extending due eastward from
33°51'N lat. (the North Carolina/South
Carolina border).

Spotter plane means a plane that is
deployed for the purpose of locating
schools of target fish for a fishing ves-
sel that intends to set fishing gear on
them.
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Stellwagen Bank/Jeffreys Ledge area
means all Federal waters in the Gulf of
Maine, except those designated as right
whale critical habitat, that lie south of
the 43°15'N lat. line and west of the 70°
W long. line.

Strategic stock means a marine mam-
mal stock:

(1) For which the level of direct
human-caused mortality exceeds the
potential biological removal level;

(2) Which, based on the best available
scientific information, is declining and
is likely to be listed as a threatened
species under the Endangered Species
Act of 1973 within the foreseeable fu-
ture;

(3) Which is listed as a threatened
species or endangered species under the
Endangered Species Act of 1973; or

(4) Which is designated as depleted
under the Marine Mammal Protection
Act of 1972, as amended.

Strikenet or to fish with strikenet gear
means a gillnet, or a net similar in
construction to a gillnet, that is de-
signed so that when it is deployed, it
encircles or encloses an area of water
either with the net, or by utilizing the
shoreline to complete encirclement, or
to fish with such a net and method.

Take Reduction Plan means a plan de-
veloped to reduce the incidental mor-
tality and serious injury of marine
mammals during commercial fishing
operations in accordance with section
118 of the Marine Mammal Protection
Act of 1972, as amended.

Take Reduction Team means a team
established to recommend methods of
reducing the incidental mortality and
serious injury of marine mammals due
to commercial fishing operations, in
accordance with section 118 of the Ma-
rine Mammal Protection Act of 1972, as
amended.

Tended gear or tend means active fish-
ing gear that is physically attached to
a vessel or to fish so that active gear is
attached to the vessel.

U.S. waters means both state and
Federal waters to the outer boundaries
of the U.S. exclusive economic zone
along the east coast of the United
States from the Canadian/U.S. border
southward to a line extending eastward
from the southernmost tip of Florida
on the Florida shore.
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Vessel owner or operator means the
owner or operator of:

(1) A fishing vessel that engages in a
commercial fishing operation; or

(2) Fixed or other commercial fishing
gear that is used in a nonvessel fishery.

Vessel of the United States has the
same meaning as in section 3 of the
Magnuson Fishery Conservation and
Management Act (16 U.S.C. 1802).

Weak link means a breakable device
that will part when subject to a certain
tension load.

[60 FR 45100, Aug. 30, 1995, as amended at 62
FR 39183, July 22, 1997]

§229.3 Prohibitions.

(a) It is prohibited to take any ma-
rine mammal incidental to commercial
fishing operations except as otherwise
provided in part 216 of this chapter or
in this part 229.

(b) It is prohibited to assault, harm,
harass (including sexually harass), op-
pose, impede, intimidate, impair, or in
any way influence or interfere with an
observer, or attempt the same. This
prohibition includes, but is not limited
to, any action that interferes with an
observer’s responsibilities, or that cre-
ates an intimidating, hostile, or offen-
sive environment.

(c) It is prohibited to provide false in-
formation when registering for an Au-
thorization Certificate, applying for re-
newal of the Authorization Certificate,
reporting the taking of any marine
mammal, or providing information to
any observer.

(d) It is prohibited to tamper with or
destroy observer equipment in any
way.

(e) It is prohibited to intentionally
lethally take any marine mammal in
the course of commercial fishing oper-
ations unless imminently necessary in
self-defense or to save the life of a per-
son in immediate danger, and such tak-
ing is reported in accordance with the
requirements of §229.6.

(f) It is prohibited to violate any reg-
ulation in this part or any provision of
section 118 of the Act.

(g) It is prohibited to fish with lob-
ster pot gear in the areas and for the
times specified in §229.32 (c)(4) through
(c)(10) unless the lobster pot gear meets
the marking requirements specified in
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