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T(a)(1) of the Act directs Federal agen-
cies, in consultation with and with the
assistance of the Secretary of the Inte-
rior or of Commerce, as appropriate, to
utilize their authorities to further the
purposes of the Act by carrying out
conservation programs for listed spe-
cies. Such affirmative conservation
programs must comply with applicable
permit requirements (50 CFR parts 17,
220, 222, and 227) for listed species and
should be coordinated with the appro-
priate Secretary. Section 7(a)(2) of the
Act requires every Federal agency, in
consultation with and with the assist-
ance of the Secretary, to insure that
any action it authorizes, funds, or car-
ries out, in the United States or upon
the high seas, is not likely to jeop-
ardize the continued existence of any
listed species or results in the destruc-
tion or adverse modification of critical
habitat. Section 7(a)(3) of the Act au-
thorizes a prospective permit or license
applicant to request the issuing Fed-
eral agency to enter into early con-
sultation with the Service on a pro-
posed action to determine whether
such action is likely to jeopardize the
continued existence of listed species or
result in the destruction or adverse
modification of critical habitat. Sec-
tion 7(a)(4) of the Act requires Federal
agencies to confer with the Secretary
on any action that is likely to jeop-
ardize the continued existence of pro-
posed species or result in the destruc-
tion or adverse modification of pro-
posed critical habitat. Section 7(b) of
the Act requires the Secretary, after
the conclusion of early or formal con-
sultation, to issue a written statement
setting forth the Secretary’s opinion
detailing how the agency action affects
listed species or critical habitat Bio-
logical assessments are required under
section 7(c) of the Act if listed species
or critical habitat may be present in
the area affected by any major con-
struction activity as defined in §404.02.
Section 7(d) of the Act prohibits Fed-
eral agencies and applicants from mak-
ing any irreversible or irretrievable
commitment of resources which has
the effect of foreclosing the formula-
tion or implementation of reasonable
and prudent alternatives which would
avoid jeopardizing the continued exist-
ence of listed species or resulting in
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the destruction or adverse modifica-
tion of critical habitat. Section 7(e)-
(0)(1) of the Act provide procedures for
granting exemptions from the require-
ments of section 7(a)(2). Regulations
governing the submission of exemption
applications are found at 50 CFR part
451, and regulations governing the ex-
emption process are found at 50 CFR
parts 450, 452, and 453.

(b) The U.S. Fish and Wildlife Service
(FWS) and the National Marine Fish-
eries Service (NMFS) share responsibil-
ities for administering the Act. The
Lists of Endangered and Threatened
Wildlife and Plants are found in 50 CFR
17.11 and 17.12 and the designated crit-
ical habitats are found in 50 CFR 17.95
and 17.96 and 50 CFR part 226. Endan-
gered or threatened species under the
jurisdiction of the NMF'S are located in
50 CFR 222.23(a) and 227.4. If the subject
species is cited in 50 CFR 222.23(a) or
227.4, the Federal agency shall contact
the NMFS. For all other listed species
the Federal Agency shall contact the
FWS.

§402.02 Definitions.

Act means the Endangered Species
Act of 1973, as amended, 16 U.S.C. 1531
et seq.

Action means all activities or pro-
grams of any kind authorized, funded,
or carried out, in whole or in part, by
Federal agencies in the United States
or upon the high seas. Examples in-
clude, but are not limited to:

(a) actions intended to conserve list-
ed species or their habitat;

(b) the promulgation of regulations;

(c) the granting of licenses, con-
tracts, leases, easements, rights-of-
way, permits, or grants-in-aid; or

(d) actions directly or indirectly
causing modifications to the land,
water, or air.

Action area means all areas to be af-
fected directly or indirectly by the
Federal action and not merely the im-
mediate area involved in the action.

Applicant refers to any person, as de-
fined in section 3(13) of the Act, who re-
quires formal approval or authoriza-
tion from a Federal agency as a pre-
requisite to conducting the action.
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Biological assessment refers to the in-
formation prepared by or under the di-
rection of the Federal agency con-
cerning listed and proposed species and
designated and proposed critical habi-
tat that may be present in the action
area and the evaluation potential ef-
fects of the action on such species and
habitat.

Biological opinion is the document
that states the opinion of the Service
as to whether or not the Federal action
is likely to jeopardize the continued
existence of listed species or result in
the destruction or adverse modifica-
tion of critical habitat.

Conference is a process which involves
informal discussions between a Federal
agency and the Service under section
T(a)(4) of the Act regarding the impact
of an action on proposed species or pro-
posed critical habitat and rec-
ommendations to minimize or avoid
the adverse effects.

Conservation recommendations are sug-
gestions of the Service regarding dis-
cretionary measures to minimize or
avoid adverse effects of a proposed ac-
tion on listed species or critical habi-
tat or regarding the development of in-
formation.

Critical habitat refers to an area des-
ignated as critical habitat listed in 50
CFR parts 17 or 226.

Cumulative effects are those effects of
future State or private activities, not
involving Federal activities, that are
reasonably certain to occur within the
action area of the Federal action sub-
ject to consultation.

Designated mnon-Federal representative
refers to a person designated by the
Federal agency as its representative to
conduct informal consultation and/or
to prepare any biological assessment.

Destruction or adverse modification
means a direct or indirect alteration
that appreciably diminishes the value
of critical habitat as a whole for the
conservation of a listed species.

Director refers to the Assistant Ad-
ministrator for Fisheries for the Na-
tional Marine Fisheries Service, or his
or her authorized representative; or the
Director of the U.S. Fish and Wildlife
Service, or his or her authorized rep-
resentative.

Early consultation is a process re-
quested by a Federal agency on behalf
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of a prospective applicant under sec-
tion 7(a)(3) of the Act.

Effects of the action are all con-
sequences to listed species or critical
habitat that are caused by the pro-
posed action, including the con-
sequences of other activities that are
caused by the proposed action. A con-
sequence is caused by the proposed ac-
tion if it would not occur but for the
proposed action and it is reasonably
certain to occur. Effects of the action
may occur later in time and may in-
clude consequences occurring outside
the immediate area involved in the ac-
tion. (See §402.17).

Environmental baseline refers to the
condition of the listed species or its
designated critical habitat in the ac-
tion area, without the consequences to
the listed species or designated critical
habitat caused by the proposed action.
The environmental baseline includes
the past and present impacts of all
Federal, State, or private actions and
other human activities in the action
area, the anticipated impacts of all
proposed Federal projects in the action
area that have already undergone for-
mal or early section 7 consultation,
and the impact of State or private ac-
tions which are contemporaneous with
the consultation in process. The con-
sequences to listed species or des-
ignated critical habitat from ongoing
agency activities or existing agency fa-
cilities that are not within the agen-
cy’s discretion to modify are part of
the environmental baseline.

Formal consultation is a process be-
tween the Service and the Federal
agency that commences with the Fed-
eral agency’s written request for con-
sultation under section 7(a)(2) of the

Act and concludes with the Service’s

issuance of the biological opinion

under section 7(b)(3) of the Act.
Framework programmatic action

means, for purposes of an incidental
take statement, a Federal action that
approves a framework for the develop-
ment of future action(s) that are au-
thorized, funded, or carried out at a
later time, and any take of a listed spe-
cies would not occur unless and until
those future action(s) are authorized,
funded, or carried out and subject to
further section 7 consultation.
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Incidental take refers to takings that
result from, but are not the purpose of,
carrying out an otherwise lawful activ-
ity conducted by the Federal agency or
applicant.

Informal consultation is an optional
process that includes all discussions,
correspondence, etc., between the Serv-
ice and the Federal agency or the des-
ignated non-Federal representative
prior to formal consultation, if re-
quired.

Jeopardize the continued erxistence of
means to engage in an action that rea-
sonably would be expected, directly or
indirectly, to reduce appreciably the
likelihood of both the survival and re-
covery of a listed species in the wild by
reducing the reproduction, numbers, or
distribution of that species.

Listed species means any species of
fish, wildlife, or plant which has been
determined to be endangered or threat-
ened under section 4 of the Act. Listed
species are found in 50 CFR 17.11-17.12.

Major construction activity is a con-
struction project (or other undertaking
having similar physical impacts) which
is a major Federal action significantly
affecting the quality of the human en-
vironment as referred to in the Na-
tional Environmental Policy Act
[NEPA, 42 U.S.C. 4332(2)(C)].

Mixed programmatic action means, for
purposes of an incidental take state-
ment, a Federal action that approves
action(s) that will not be subject to
further section 7 consultation, and also
approves a framework for the develop-
ment of future action(s) that are au-
thorized, funded, or carried out at a
later time and any take of a listed spe-
cies would not occur unless and until
those future action(s) are authorized,
funded, or carried out and subject to
further section 7 consultation.

Preliminary biological opinion refers to
an opinion issued as a result of early
consultation.

Programmatic consultation is a con-
sultation addressing an agency’s mul-
tiple actions on a program, region, or
other basis. Programmatic consulta-
tions allow the Services to consult on
the effects of programmatic actions
such as:

(1) Multiple similar, frequently oc-
curring, or routine actions expected to
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be implemented
graphic areas; and

(2) A proposed program, plan, policy,
or regulation providing a framework
for future proposed actions.

Proposed critical habitat means habi-
tat proposed in the FEDERAL REGISTER
to be designated or revised as critical
habitat under section 4 of the Act for
any listed or proposed species.

Proposed species means any species of
fish, wildlife, or plant that is proposed
in the FEDERAL REGISTER to be listed
under section 4 of the Act.

Reasonable and prudent alternatives
refer to alternative actions identified
during formal consultation that can be
implemented in a manner consistent
with the intended purpose of the ac-
tion, that can be implemented con-
sistent with the scope of the Federal
agency’s legal authority and jurisdic-
tion, that is economically and techno-
logically feasible, and that the Direc-
tor believes would avoid the likelihood
of jeopardizing the continued existence
of listed species or resulting in the de-
struction or adverse modification of
critical habitat.

Reasonable and prudent measures refer
to those actions the Director believes
necessary or appropriate to minimize
the impacts, i.e., amount or extent, of
incidental take.

Recovery means improvement in the
status of listed species to the point at
which listing is no longer appropriate
under the criteria set out in section
4(a)(1) of the Act.

Service means the U.S. Fish and Wild-
life Service or the National Marine
Fisheries Service, as appropriate.

[61 FR 19957, June 3, 1986, as amended at 73
FR 76286, Dec. 16, 2008; 74 FR 20422, May 4,
2009; 80 FR 26844, May 11, 2015; 81 FR 7225,
Feb. 11, 2016; 84 FR 45016, Aug. 27, 2019]

in particular geo-

§402.03 Applicability.

Section 7 and the requirements of
this part apply to all actions in which
there is discretionary Federal involve-
ment or control.

[74 FR 20423, May 4, 2009]

§402.04 Counterpart regulations.

The consultation procedures set forth
in this part may be superseded for a
particular Federal agency by joint
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