Fishery Conservation and Management

(d) Relationship to other fishery man-
agement authorities. Councils are en-
couraged to coordinate with state and
interstate fishery management agen-
cies where Federal fisheries affect
state and interstate managed fisheries
or where state or interstate fishery
regulations affect the management of
Federal fisheries. Where a state or
interstate fishing activity adversely
impacts EFH, NMFS will consider that
action to be an adverse effect on EFH
pursuant to paragraph (a)(5) of this sec-
tion and will provide EFH conservation
recommendations to the appropriate
state or interstate fishery management
agency on that activity.
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§600.905 Purpose and scope and

NMFS/Council cooperation.

(a) Purpose. These procedures address
the coordination, consultation, and
recommendation requirements of sec-
tions 305(b)(1)(D) and 305(b)(2-4) of the
Magnuson-Stevens Act. The purpose of
these procedures is to promote the pro-
tection of EFH in the review of Federal
and state actions that may adversely
affect EFH.

(b) Scope. Section 305(b)(1)(D) of the
Magnuson-Stevens Act requires the
Secretary to coordinate with, and pro-
vide information to, other Federal
agencies regarding the conservation
and enhancement of EFH. Section
305(b)(2) requires all Federal agencies
to consult with the Secretary on all ac-
tions, or proposed actions, authorized,
funded, or undertaken by the agency,
that may adversely affect EFH. Sec-
tions 305(b) (3) and (4) direct the Sec-
retary and the Councils to provide
comments and EFH conservation rec-
ommendations to Federal or state
agencies on actions that affect EFH.
Such recommendations may include
measures to avoid, minimize, mitigate,
or otherwise offset adverse effects on
EFH resulting from actions or proposed
actions authorized, funded, or under-
taken by that agency. Section
305(b)(4)(B) requires Federal agencies
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to respond in writing to such com-
ments. The following procedures for co-
ordination, consultation, and rec-
ommendations allow all parties in-
volved to understand and implement
the requirements of the Magnuson-Ste-
vens Act.

(c) Cooperation between Councils and
NMFS. The Councils and NMFS should
cooperate as closely as possible to
identify actions that may adversely af-
fect EFH, to develop comments and
EFH conservation recommendations to
Federal and state agencies, and to pro-
vide EFH information to Federal or
state agencies. The Secretary will seek
to develop agreements with each Coun-
cil to facilitate sharing information on
actions that may adversely affect EFH
and in coordinating Council and NMFS
comments and recommendations on
those actions. However, NMFS and the
Councils also have the authority to act
independently.

§600.910 Definitions and word usage.

(a) Definitions. In addition to the defi-
nitions in the Magnuson-Stevens Act
and §600.10, the terms in this subpart
have the following meanings:

Adverse effect means any impact
which reduces quality and/or quantity
of EFH. Adverse effects may include di-
rect (e.g., contamination or physical
disruption), indirect (e.g., loss of prey,
reduction in species’ fecundity), site-
specific or habitatwide impacts, includ-
ing individual, cumulative, or syner-
gistic consequences of actions.

Council includes the Secretary, as ap-
plicable, when preparing FMPs or
amendments under section 304 (c) and
(g) of the Magnuson-Stevens Act; and
when commenting and making rec-
ommendations under the authority of
section 305(b)(3) of the Magnuson-Ste-
vens Act to any Federal or state agen-
cy on actions that may affect the habi-
tat of fishery resources managed under
such FMPs.

Federal action means any action au-
thorized, funded, or undertaken, or pro-
posed to be authorized, funded, or un-
dertaken by a Federal agency.

Habitat areas of particular concern
means those areas of EFH identified
pursuant to §600.815(a)(9).



§600.915

State action means any action author-
ized, funded, or undertaken, or pro-
posed to be authorized, funded, or un-
dertaken by a state agency.

(b) Word usage. The terms ‘‘must”,
“shall”’, “‘should”, “may’’, ‘““may not”,
“will”’, “‘could”, and ‘“‘can”’, are used in
the same manner as in §600.305(c).

§600.915 Coordination for the con-
servation and enhancement of EFH.

To further the conservation and en-
hancement of EFH in accordance with
section 305(b)(1)(D) of the Magnuson-
Stevens Act, NMFS will compile and
make available to other Federal and
state agencies, information on the lo-
cations of EFH, including maps and/or
narrative descriptions. NMFS will also
provide information on ways to im-
prove ongoing Federal operations to
promote the conservation and enhance-
ment of EFH. Federal and state agen-
cies empowered to authorize, fund, or
undertake actions that may adversely
affect EFH are encouraged to contact
NMFS and the Councils to become fa-
miliar with areas designated as EFH,
and potential threats to EFH, as well
as opportunities to promote the con-
servation and enhancement of such
habitat.

§600.920 Federal agency consultation
with the Secretary.

(a) Consultation generally—(1) Actions
requiring consultation. Pursuant to sec-
tion 305(b)(2) of the Magnuson-Stevens
Act, Federal agencies must consult
with NMFS regarding any of their ac-
tions authorized, funded, or under-
taken, or proposed to be authorized,
funded, or undertaken that may ad-
versely affect EFH. EFH consultation
is not required for completed actions,
e.g., issued permits. Consultation is re-
quired for renewals, reviews, or sub-
stantial revisions of actions. Consulta-
tion on Federal programs delegated to
non-Federal entities is required at the
time of delegation, review, and renewal
of the delegation. EFH consultation is
required for any Federal funding of ac-
tions that may adversely affect EFH.
NMFS and Federal agencies respon-
sible for funding actions that may ad-
versely affect EFH should consult on a
programmatic level, if appropriate,
with respect to these actions.
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(2) Appropriate level of consultation. (i)
NMFS and other Federal agencies may
conduct consultation at either a pro-
grammatic or project-specific level.
Federal actions may be evaluated at a
programmatic level if sufficient infor-
mation is available to develop EFH
conservation recommendations and ad-
dress all reasonably foreseeable ad-
verse effects to EFH. Project-specific
consultations are more appropriate
when critical decisions are made at the
project implementation stage, or when
sufficiently detailed information for
the development of EFH conservation
recommendations does not exist at the
programmatic level.

(ii) If, after a Federal agency re-
quests programmatic consultation,
NMFS determines that all concerns

about adverse effects on EFH can be
addressed at a programmatic level,
NMFS will develop EFH conservation
recommendations that cover all
projects implemented under that pro-
gram, and no further EFH consultation
will be required. Alternatively, NMFS
may determine that project-specific
consultation is needed for part or all of
the program’s activities, in which case
NMFS may develop some EFH con-
servation recommendations at a pro-
grammatic level, but will also rec-
ommend that project-specific consulta-
tion will be needed to complete the
EFH consultation requirements. NMFS
may also determine that programmatic
consultation is not appropriate, in
which case all EFH conservation rec-
ommendations will be deferred to
project-specific consultations.

(b) Designation of lead agency. If more
than one Federal agency is responsible
for a Federal action, the consultation
requirements of sections 305(b)(2-4) of
the Magnuson-Stevens Act may be ful-
filled through a lead agency. The lead
agency must notify NMFS in writing
that it is representing one or more ad-
ditional agencies.

(c) Designation of non-Federal rep-
resentative. A Federal agency may des-
ignate a non-Federal representative to
conduct an abbreviated consultation or
prepare an EFH Assessment by giving
written notice of such designation to
NMFS. If a non-Federal representative



