Fishery Conservation and Management

NMFS must provide EFH conservation
recommendations to the Federal action
agency using the best scientific infor-
mation available to NMFS.

(J) Responsibilities of Federal action
agency following receipt of EFH conserva-
tion recommendations—(1) Federal action
agency response. As required by section
305(b)(4)(B) of the Magnuson-Stevens
Act, the Federal action agency must
provide a detailed response in writing
to NMFS and the appropriate Council
within 30 days after receiving an EFH
conservation recommendation. Such a
response must be provided at least 10
days prior to final approval of the ac-
tion, if a decision by the Federal agen-
cy is required in fewer than 30 days.
The response must include a descrip-
tion of measures proposed by the agen-
cy for avoiding, mitigating, or offset-
ting the impact of the activity on EFH.
In the case of a response that is incon-
sistent with NMFS conservation rec-
ommendations, the Federal action
agency must explain its reasons for not
following the recommendations, in-
cluding the scientific justification for
any disagreements with NMFS over the
anticipated effects of the proposed ac-
tion and the measures needed to avoid,
minimize, mitigate, or offset such ef-
fects.

(2) Further review of decisions incon-
sistent with NMFS or Council rec-
ommendations. If a Federal action agen-
cy decision is inconsistent with a
NMFS EFH conservation recommenda-
tion, the Assistant Administrator for
Fisheries may request a meeting with
the head of the Federal action agency,
as well as any other agencies involved,
to discuss the proposed action and op-
portunities for resolving any disagree-
ments. If a Federal action agency deci-
sion is also inconsistent with a Council
recommendation made pursuant to sec-
tion 305(b)(3) of the Magnuson-Stevens
Act, the Council may request that the
Assistant Administrator initiate fur-
ther review of the Federal agency’s de-
cision and involve the Council in any
interagency discussion to resolve dis-
agreements with the Federal agency.
The Assistant Administrator will make
every effort to accommodate such a re-
quest. Memoranda of agreement or
other written procedures will be devel-

95

§600.925

oped to further define such review
processes with Federal action agencies.

(k) Supplemental consultation. A Fed-
eral action agency must reinitiate con-
sultation with NMFS if the agency sub-
stantially revises its plans for an ac-
tion in a manner that may adversely
affect EFH or if new information be-
comes available that affects the basis
for NMFS’ EFH conservation rec-
ommendations.

§600.925 NMFS EFH conservation rec-
ommendations to Federal and state
agencies.

(a) General. Under section 305(b)(4) of
the Magnuson-Stevens Act, NMFS is
required to provide EFH conservation
recommendations to Federal and state
agencies for actions that would ad-
versely affect EFH. NMFS EFH con-
servation recommendations will not
suggest that state or Federal agencies
take actions beyond their statutory
authority.

(b) Recommendations to Federal agen-
cies. For Federal actions, EFH con-
servation recommendations will be
provided to Federal action agencies as
part of EFH consultations conducted
pursuant to §600.920. These rec-
ommendations fulfill the requirements
of section 305(b)(4)(A) of the Magnuson-
Stevens Act. If NMFS becomes aware
of a Federal action that would ad-
versely affect EFH, but for which a
Federal agency has not completed an
EFH consultation, NMFS may request
that the Federal agency initiate EFH
consultation or NMFS will provide
EFH conservation recommendations
based on the information available.
NMFS will provide a copy of such rec-
ommendation to the appropriate Coun-
cil(s).

(c) Recommendations to state agencies—
(1) Establishment of procedures. Each
NMFS Region should use existing co-
ordination procedures under statutes
such as the Coastal Zone Management
Act or establish new procedures to
identify state actions that may ad-
versely affect EFH, and for determin-
ing the most appropriate method for
providing EFH conservation rec-
ommendations to the state agency.
NMFS will provide a copy of such rec-
ommendation to the appropriate Coun-
cil(s).
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(2) Coordination with states on rec-
ommendations to Federal agencies. When
an action that would adversely affect
EFH requires authorization or funding
by both Federal and state agencies,
NMFS will provide the appropriate
state agencies with copies of EFH con-
servation recommendations developed
as part of the Federal consultation pro-
cedures in §600.920. NMFS will also
seek agreements on sharing informa-
tion and copies of recommendations
with Federal or state agencies conduct-
ing similar consultation and rec-
ommendation processes to ensure co-
ordination of such efforts.

§600.930 Council comments and rec-
ommendations to Federal and state
agencies.

(a) Establishment of procedures. Each
Council should establish procedures for
reviewing Federal or state actions that
may adversely affect the EFH of a spe-
cies managed under its authority. Each
Council may receive information on ac-
tions of concern by methods such as:
Directing Council staff to track pro-
posed actions; recommending that the
Council’s habitat committee identify
actions of concern; or entering into an
agreement with NMFS to have the ap-
propriate Regional Administrator no-
tify the Council of actions that may
adversely impact EFH. Federal and
state actions often follow specific
timetables which may not coincide
with Council meetings. Therefore,
Councils should consider establishing
abbreviated procedures for the develop-
ment of Council recommendations.

(b) Early involvement. Councils should
provide comments and recommenda-
tions on proposed state and Federal ac-
tions of concern as early as practicable
in project planning to ensure thorough
consideration of Council concerns by
the action agency. Copies of Council
comments and recommendations
should be provided to NMFS.

(c) Anadromous fishery resources. For
the purposes of the commenting re-
quirement of section 305(b)(3)(B) of the
Magnuson-Stevens Act, an ‘‘anad-
romous fishery resource under a Coun-
cil’s authority” is an anadromous spe-
cies that inhabits waters under the
Council’s authority at some time dur-
ing its life cycle.
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