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when appropriate, order a date for com-
pliance with that decision.

(c) The Board may issue a decision in
the form of a precedential Opinion and
Order or a nonprecedential Order.

(1) Opinion and Order. An Opinion and
Order is a precedential decision of the
Board and may be appropriately cited
or referred to by any party.

(2) Nonprecedential Orders. A non-
precedential Order is one that the
Board has determined does not add sig-
nificantly to the body of MSPB case
law. The Board may, in its discretion,
include in nonprecedential Orders a
discussion of the issue(s) to assist the
parties in understanding the reason(s)
for the Board’s disposition in a par-
ticular appeal. Nonprecedential Orders
are not binding on the Board or its ad-
ministrative judges in any future ap-
peals except when it is determined they
have a preclusive effect on parties
under the doctrines of res judicata
(claim preclusion), collateral estoppel
(issue preclusion), judicial estoppel, or
law of the case. Parties may cite non-
precedential Orders, but such orders
have no precedential value; the Board
and its administrative judges are not
required to follow or distinguish them
in any future decisions. In contrast, a
precedential decision issued as an
Opinion and Order has been identified
by the Board as significantly contrib-
uting to the Board’s case law.

[76 FR 60707, Sept. 30, 2011, as amended at 77
FR 62370, Oct. 12, 2012]

§1201.118 Board reopening of final de-
cisions.

Regardless of any other provision of
this part, the Board may at any time
reopen any appeal in which it has
issued a final order or in which an ini-
tial decision has become the Board’s
final decision by operation of law. The
Board will exercise its discretion to re-
open an appeal only in unusual or ex-
traordinary circumstances and gen-
erally within a short period of time
after the decision becomes final.

[77 FR 62370, Oct. 12, 2012]
§1201.119 OPM petition for reconsid-
eration.

(a) Criteria. Under 5 U.S.C. 7703(d), the
Director of the Office of Personnel
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§1201.120

Management may file a petition for re-
consideration of a Board final decision
if he or she determines:

(1) That the Board erred in inter-
preting a civil service law, rule, or reg-
ulation affecting personnel manage-
ment, and

(2) That the Board’s decision will
have a substantial impact on a civil
service law, rule, regulation, or policy
directive.

(b) Time limit. The Director must file
the petition for reconsideration within
35 days after the date of service of the
Board’s final decision.

(c) Briefs. After the petition is filed,
the Board will make the official record
relating to the petition for reconsider-
ation available to the Director for re-
view. The Director’s brief in support of
the petition for reconsideration must
be filed within 20 days after the Board
makes the record available for review.
Any party’s opposition to the petition
for reconsideration must be filed with-
in 25 days from the date of service of
the Director’s brief.

(d) Stays. If the Director of OPM files
a petition for reconsideration, he or
she also may ask the Board to stay its
final decision. An application for a
stay, with a supporting memorandum,
must be filed at the same time as the
petition for reconsideration.

[64 FR 53504, Dec. 29, 1989. Redesignated at 59
FR 30864, June 16, 1994, as amended at 77 FR
62370, Oct. 12, 2012]

§1201.120 Judicial review.

Any employee or applicant for em-
ployment who is adversely affected by
a final order or decision of the Board
under the provisions of 5 U.S.C. 7703
may obtain judicial review as provided
by 5 U.S.C. 7703. As §1201.175 of this
part provides, an appropriate United
States district court has jurisdiction
over a request for judicial review of
cases involving the kinds of discrimi-
nation issues described in 5 U.S.C. 7702.

[78 FR 39545, July 2, 2013]

Subpart D—Procedures for
Original Jurisdiction Cases

SOURCE: 62 FR 48451, Sept. 16, 1997, unless
otherwise noted.
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