AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Office of Personnel Management

excluded by the provisions of that sub-
part.

[73 FR 7187, Feb. 7, 2008, as amended at 85 FR
65982, Oct. 16, 2020; 87 FR 67782, Nov. 10, 2022]

§315.804 Termination of probationers
for unsatisfactory performance or
conduct.

(a) Subject to §315.803(b), when an
agency decides to terminate an em-
ployee serving a probationary or trial
period because his work performance or
conduct during this period fails to dem-
onstrate his fitness or his qualifica-
tions for continued employment, it
shall terminate his services by noti-
fying him in writing as to why he is
being separated and the effective date
of the action. The information in the
notice as to why the employee is being
terminated shall, as a minimum, con-
sist of the agency’s conclusions as to
the inadequacies of his performance or
conduct.

(b) Probation ends when the em-
ployee completes his or her scheduled
tour of duty on the day before the an-
niversary date of the employee’s ap-
pointment. For example, when the last
workday is a Friday and the anniver-
sary date is the following Monday, the
probationer must be separated before
the end of the tour of duty on Friday
since Friday would be the last day the
employee actually has to demonstrate
fitness for further employment.

[33 FR 12418, Sept. 4, 1988, as amended at 60
FR 53505, Oct. 16, 1995; 73 FR 71838, Feb. 17,
2008]

§315.805 Termination of probationers
for conditions arising before ap-
pointment.

Subject to §315.803(b), when an agen-
cy proposes to terminate an employee
serving a probationary or trial period
for reasons based in whole or in part on
conditions arising before his appoint-
ment, the employee is entitled to the
following:

(a) Notice of proposed adverse action.
The employee is entitled to an advance
written notice stating the reasons, spe-
cifically and in detail, for the proposed
action.

(b) Employee’s answer. The employee
is entitled to a reasonable time for fil-
ing a written answer to the notice of
proposed adverse action and for fur-

§315.806

nishing affidavits in support of his an-
swer. If the employee answers, the
agency shall consider the answer in
reaching its decision.

(¢c) Notice of adverse decision. The em-
ployee is entitled to be notified of the
agency’s decision at the earliest prac-
ticable date. The agency shall deliver
the decision to the employee at or be-
fore the time the action will be made
effective. The notice shall be in writ-
ing, inform the employee of the reasons
for the action, inform the employee of
his right of appeal to the Merit Sys-
tems Protection Board (MSPB), and in-
form him of the time limit within
which the appeal must be submitted as
provided in §315.806(d).

[33 FR 12418, Sept. 4, 1968, as amended at 73
FR 7188, Feb. 7, 2008]

§315.806 Appeal rights to the Merit
Systems Protection Board.

(a) Right of appeal. An employee may
appeal to the Merit Systems Protec-
tion Board in writing an agency’s deci-
sion to terminate him under §315.804 or
§315.805 only as provided in paragraphs
(b) and (c) of this section. The Merit
Systems Protection Board review is
confined to the issues stated in para-
graphs (b) and (c) of this section.

(b) On discrimination. An employee
may appeal under this paragraph a ter-
mination not required by statute which
he or she alleges was based on partisan
political reasons or marital status.

(c) On improper procedure. A proba-
tioner whose termination is subject to
§315.805 may appeal on the ground that
his termination was not effected in ac-
cordance with the procedural require-
ments of that section.

(d) An employee may appeal to the
Board under this section a termination
that the employee alleges was based on
discrimination because of race, color,
religion, sex (including pregnancy and
gender identity), national origin, age
(as defined by the Age Discrimination
in Employment Act of 1967, as amend-
ed), or disability. An appeal alleging a
discriminatory termination may be
filed under this subsection only if such
discrimination is raised in addition to
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