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excluded by the provisions of that sub-
part.

[73 FR 7187, Feb. 7, 2008, as amended at 85 FR
65982, Oct. 16, 2020; 87 FR 67782, Nov. 10, 2022]

§315.804 Termination of probationers
for unsatisfactory performance or
conduct.

(a) Subject to §315.803(b), when an
agency decides to terminate an em-
ployee serving a probationary or trial
period because his work performance or
conduct during this period fails to dem-
onstrate his fitness or his qualifica-
tions for continued employment, it
shall terminate his services by noti-
fying him in writing as to why he is
being separated and the effective date
of the action. The information in the
notice as to why the employee is being
terminated shall, as a minimum, con-
sist of the agency’s conclusions as to
the inadequacies of his performance or
conduct.

(b) Probation ends when the em-
ployee completes his or her scheduled
tour of duty on the day before the an-
niversary date of the employee’s ap-
pointment. For example, when the last
workday is a Friday and the anniver-
sary date is the following Monday, the
probationer must be separated before
the end of the tour of duty on Friday
since Friday would be the last day the
employee actually has to demonstrate
fitness for further employment.

[33 FR 12418, Sept. 4, 1988, as amended at 60
FR 53505, Oct. 16, 1995; 73 FR 71838, Feb. 17,
2008]

§315.805 Termination of probationers
for conditions arising before ap-
pointment.

Subject to §315.803(b), when an agen-
cy proposes to terminate an employee
serving a probationary or trial period
for reasons based in whole or in part on
conditions arising before his appoint-
ment, the employee is entitled to the
following:

(a) Notice of proposed adverse action.
The employee is entitled to an advance
written notice stating the reasons, spe-
cifically and in detail, for the proposed
action.

(b) Employee’s answer. The employee
is entitled to a reasonable time for fil-
ing a written answer to the notice of
proposed adverse action and for fur-

§315.806

nishing affidavits in support of his an-
swer. If the employee answers, the
agency shall consider the answer in
reaching its decision.

(¢c) Notice of adverse decision. The em-
ployee is entitled to be notified of the
agency’s decision at the earliest prac-
ticable date. The agency shall deliver
the decision to the employee at or be-
fore the time the action will be made
effective. The notice shall be in writ-
ing, inform the employee of the reasons
for the action, inform the employee of
his right of appeal to the Merit Sys-
tems Protection Board (MSPB), and in-
form him of the time limit within
which the appeal must be submitted as
provided in §315.806(d).

[33 FR 12418, Sept. 4, 1968, as amended at 73
FR 7188, Feb. 7, 2008]

§315.806 Appeal rights to the Merit
Systems Protection Board.

(a) Right of appeal. An employee may
appeal to the Merit Systems Protec-
tion Board in writing an agency’s deci-
sion to terminate him under §315.804 or
§315.805 only as provided in paragraphs
(b) and (c) of this section. The Merit
Systems Protection Board review is
confined to the issues stated in para-
graphs (b) and (c) of this section.

(b) On discrimination. An employee
may appeal under this paragraph a ter-
mination not required by statute which
he or she alleges was based on partisan
political reasons or marital status.

(c) On improper procedure. A proba-
tioner whose termination is subject to
§315.805 may appeal on the ground that
his termination was not effected in ac-
cordance with the procedural require-
ments of that section.

(d) An employee may appeal to the
Board under this section a termination
that the employee alleges was based on
discrimination because of race, color,
religion, sex (including pregnancy and
gender identity), national origin, age
(as defined by the Age Discrimination
in Employment Act of 1967, as amend-
ed), or disability. An appeal alleging a
discriminatory termination may be
filed under this subsection only if such
discrimination is raised in addition to
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§315.901

one of the issues stated in paragraph
(b) or (c) of this section.

[33 FR 12418, Sept. 4, 1968, as amended at 40
FR 15380, Apr. 7, 1975; 44 FR 48951, Aug. 21,
1979; 55 FR 29339, July 19, 1990; 79 FR 43922,
July 29, 2014]

Subpart |—Probation on Initial Ap-
pointment to a Supervisory or
Managerial Position

SOURCE: 44 FR 44811, July 31, 1979, unless
otherwise noted.

§315.901 Statutory requirement.

5 U.S.C. 3321 provides for ‘‘a period of
probation . . . before initial appoint-
ment as a supervisor or manager be-
comes final.” It also says that a super-
visor or manager ‘‘who does not satis-
factorily complete the probationary
period . . . shall be returned to a posi-
tion of no lower grade and pay than the
position from which the individual was
transferred, assigned or promoted.”
This subpart contains OPM regulations
implementing those requirements of
law.

§315.902 Definitions.

In this subpart supervisory position
and managerial position have the mean-
ing given them by the General Sched-
ule Supervisory Guide.

[60 FR 53505, Oct. 16, 1995]

§315.903 Coverage.

This subpart applies to appointments
and positions without time limitation
in the competitive civil service. Agen-
cies may, at their option, apply these
provisions to time-limited appoint-
ments and positions. This subpart does
not apply to appointments or positions
in the Senior Executive Service.

§315.904 Basic requirement.

(a) An employee is required to serve
a probationary period prescribed by the
agency upon initial appointment to a
supervisory and/or managerial posi-
tion.

(b) An employee is required to com-
plete a single probationary period in a
supervisory position and a single pro-
bationary period in a managerial posi-
tion, regardless of the number of agen-
cies, occupations, or positions in which
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the employee serves. However, an agen-
cy may by regulation provide for ex-
ceptions to the probationary period for
managers who have satisfactorily com-
pleted a probationary period for super-
visors when justified on the basis of
performance and experience.

(c) Employees who, as of the date
this requirement is effective, are serv-
ing or have served in Federal civilian
supervisory or managerial positions
without time limitation, or in time-
limited supervisory or managerial posi-
tions under an official assignment ex-
ceeding 120 days, are exempt from its
provisions, except that supervisors who
are assigned to managerial positions
may, according to agency regulations,
be required to serve a probationary pe-
riod for managers.

§315.905 Length of the probationary
period.

The authority to determine the
length of the probationary period is
delegated to the head of each agency,
provided that it be of reasonable fixed
duration, appropriate to the position,
and uniformly applied. An agency may
establish different probationary peri-
ods for different occupations or a single
one for all agency employees.

§315.906 Crediting service toward
completion of the probationary pe-
riod.

(a) An employee who is reassigned,
transferred, or promoted to another su-
pervisory or managerial position while
serving a probationary period under
this subpart is subject to the proba-
tionary period prescribed for the new
position. Service in the former position
counts toward completion of the proba-
tionary period in the new position. If
the former position was supervisory
and the new position managerial, serv-
ice counts in the manner prescribed by
agency regulation.

(b) Service on detail, temporary pro-
motion, or reassignment to another su-
pervisory or managerial position while
serving probation is creditable toward
completion of probation. Service in a
nonsupervisory or nonmanagerial posi-
tion is not creditable.

(c) Absence in nonpay status while on
the rolls (other than for compensable
injury or military duty) is creditable
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