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written notice must include informa-
tion on the applicable penalties or in-
junctions that may be imposed under
18 U.S.C. 216(a), (b), and (c) for viola-
tions of the post-employment restric-
tions in 18 U.S.C. 207(c). The notice also
must indicate that employees covered
by 18 U.S.C. 207(c) are subject to 18
U.S.C. 207(f), which imposes additional
post-employment restrictions on rep-
resenting, aiding, or advising certain
foreign entities.

(b) Notwithstanding paragraph (a) of
this section, the post-employment re-
strictions in 18 U.S.C. 207(c) apply to
covered employees without regard to
whether they receive written notice
from their employing agency.

§730.105 Savings provision.

Any post-employment restrictions
established under 18 U.S.C. 207 and ap-
plicable prior to the first day of the
first pay period beginning on or after
January 1, 2004, remain in effect.
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Subpart A—Scope

§731.101 Purpose.

(a) The purpose of this part is to es-
tablish criteria and procedures for
making determinations of suitability
and for taking suitability actions re-
garding employment in covered posi-
tions (as defined in paragraph (b) of
this section) pursuant to 5 U.S.C. 3301,
E.O. 10577 (3 CFR, 1954-1958 Comp., p.
218), as amended, and 5 CFR 1.1, 2.1(a)
and 5.2. Section 3301 of title 5, United
States Code, directs consideration of
‘‘age, health, character, Kknowledge,
and ability for the employment
sought.” E.O. 10577 (codified in relevant
part at 5 CFR 1.1, 2.1(a) and 5.2) directs
OPM to examine ‘‘suitability’’ for com-
petitive Federal employment. This
part concerns only determinations of
“‘suitability,” that is, those determina-
tions based on a person’s character or
conduct that may have an impact on
the integrity or efficiency of the serv-
ice. Determinations made and actions
taken under this part are distinct from
objections to eligibles or pass overs of
preference eligibles, and OPM’s and
agencies’ decisions on such requests,
made under 5 U.S.C. 3318 and 5 CFR
332.406, as well as determinations of eli-
gibility for assignment to, or retention
in, sensitive national security posi-
tions made under E.O. 10450 (3 CFR,



§731.102

1949-1953 Comp., p. 936), E.O. 12968, or
similar authorities.

(b) Definitions. In this part:

Applicant means a person who is
being considered or has been considered
for employment.

Appointee means a person who has en-
tered on duty and is in the first year of
a subject-to-investigation appointment
(as defined in §731.104).

Core Duty means a continuing respon-
sibility that is of particular impor-
tance to the relevant covered position
or the achievement of an agency’s mis-
sion.

Covered position means a position in
the competitive service, a position in
the excepted service where the incum-
bent can be noncompetitively con-
verted to the competitive service, and
a career appointment to a position in
the Senior Executive Service.

Days means calendar days unless oth-
erwise specified in this part.

Employee means a person who has
completed the first year of a subject-
to-investigation appointment.

Material means, in reference to a
statement, one that is capable of influ-
encing, affects, or has a natural tend-
ency to affect, an official decision even
if OPM or an agency does not rely upon
it.

Suitability action means an outcome
described in §731.203 and may be taken
only by OPM or an agency with dele-
gated authority under the procedures
in subparts C and D of this part.

Suitability determination means a deci-
sion by OPM or an agency with dele-
gated authority that a person is suit-
able or is not suitable for employment
in covered positions in the Federal
Government or a specific Federal agen-
cy.

[73 FR 201564, Apr. 15, 2008, as amended at 73
FR 66492, Nov. 10, 2008]

§731.102 Implementation.

(a) An investigation conducted for
the purpose of determining suitability
under this part may not be used for any
other purpose except as provided in a
Privacy Act system of records notice
published by the agency conducting the
investigation.

(b) Under OMB Circular No. A-130 Re-
vised, issued November 20, 2000, agen-
cies are to implement and maintain a
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program to ensure that adequate pro-
tection is provided for all automated
information systems. Agency personnel
screening programs may be based on
procedures developed by OPM. The
Computer Security Act of 1987 (Pub. L.
100-235) provides additional require-
ments for Federal automated informa-
tion systems.

(c) OPM may set forth policies, pro-
cedures, criteria, standards, quality
control procedures, and supplementary
guidance for the implementation of
this part in OPM issuances.

§731.103 Delegation to agencies.

(a) Subject to the limitations and re-
quirements of paragraphs (f) and (g) of
this section, OPM delegates to the
heads of agencies authority for making
suitability determinations and taking
suitability actions (including limited,
agency-specific debarments under
§731.205) in cases involving applicants
for and appointees to covered positions
in the agency.

(b) When an agency, acting under del-
egated authority from OPM, deter-
mines that a Governmentwide debar-
ment by OPM under §731.204(a) may be
an appropriate action, it must refer the
case to OPM for debarment consider-
ation. Agencies must make these refer-
rals prior to any proposed suitability
action, but only after sufficient resolu-
tion of the suitability issue(s), through
subject contact or investigation, to de-
termine if a Governmentwide debar-
ment appears warranted.

(c) Agencies exercising authority
under this part by delegation from
OPM must adhere to OPM require-
ments as stated in this part and OPM’s
issuances described in §731.102(c). Agen-
cies must also implement policies and
maintain records demonstrating that
they employ reasonable methods to en-
sure adherence to these OPM issuances.

(d)(1) A hiring agency may not make
specific inquiries concerning an appli-
cant’s criminal or credit background of
the sort asked on the OF-306 or other
forms used to conduct suitability in-
vestigations for Federal employment
(i.e., 1inquiries into an applicant’s
criminal or adverse credit history) un-
less the hiring agency has made a con-
ditional offer of employment to the ap-
plicant. Agencies may make inquiries
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