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“‘respondent’) in writing of the pro-
posed action, the charges against the
respondent, and the availability for re-
view, upon request, of the materials re-
lied upon. The notice must set forth
the specific reasons for the proposed
action and state that the respondent
has the right to answer the notice in
writing. The notice must further in-
form the respondent of the time limit
for the answer as well as the address to
which such answer must be delivered.

(b) The notice must inform the re-
spondent that he or she may be rep-
resented by a representative of the re-
spondent’s choice and that if the re-
spondent wishes to have such a rep-
resentative, the respondent must des-
ignate the representative in writing.

(c) The agency must serve the notice
of proposed action upon the respondent
by mail or hand delivery no less than
30 days prior to the effective date of
the proposed action to the respondent’s
last known residence or duty station.

(d) If the respondent is employed in a
position covered by this part on the
date the notice is served, the respond-
ent is entitled to be retained in a pay
status during the notice period.

§731.403 Answer.

A respondent may answer the
charges in writing and furnish docu-
mentation and/or affidavits in support
of the answer. To be timely, a written
answer must be submitted no more
than 30 days after the date of the no-
tice of proposed action.

§731.404 Decision.

The decision regarding the final ac-
tion must be in writing, be dated, and
inform the respondent of the reasons
for the decision and that an unfavor-
able decision may be appealed in ac-
cordance with subpart E of this part. If
the decision requires removal, the em-
ploying agency must remove the ap-
pointee from the rolls within 5 work
days of the agency’s decision.

Subpart E—Appeal to the Merit
Systems Protection Board

§731.501 Appeal to the Merit Systems
Protection Board.

(a) Appeal to the Merit Systems Protec-
tion Board. When OPM or an agency
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acting under delegated authority under
this part takes a suitability action
against a person, that person may ap-
peal the action to the Merit Systems
Protection Board (hereinafter
“Board”’).

(b) Decisions by the Merit Systems Pro-
tection Board. (1) If the Board finds that
one or more of the charges brought by
OPM or an agency against the person is
supported by a preponderance of the
evidence, regardless of whether all
specifications are sustained, it must af-
firm the suitability determination. The
Board must consider the record as a
whole and make a finding on each
charge and specification in making its
decision.

(2) If the Board sustains fewer than
all the charges, the Board must remand
the case to OPM or the agency to de-
termine whether the suitability action
taken is appropriate based on the sus-
tained charge(s). However, the agency
must hold in abeyance a decision on re-
mand until the person has exhausted
all rights to seek review of the Board’s
decision, including court review.

(3) Once review is final, OPM or an
agency will determine whether the ac-
tion taken is appropriate based on the
sustained charges and this determina-
tion will be final without any further
appeal to the Board.

(c) Appeal procedures. The procedures
for filing an appeal with the Board are
found at part 1201 of this title.

Subpart F—Savings Provision

§731.601 Savings provision.

No provision of the regulations in
this part is to be applied in such a way
as to affect any administrative pro-
ceeding pending on June 16, 2008. An
administrative proceeding is deemed to
be pending from the date of the agency
or OPM ‘‘notice of proposed action’ de-
scribed in §§731.302 and 731.402.
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