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LETTER OF TRANSMITTAL

THE WHITE HOUSE, May 17, 1996.
To the Senate of the United States:

With a view to receiving the advice and consent of the Senate to
ratification, I transmit herewith the Extradition Treaty between
the Government of the United States of America and the Govern-
ment of Malaysia, and a related exchange of notes signed at Kuala
Lampur on August 3, 1995.

I transmit also for the information of the Senate, the report of
the Department of State with respect to the Treaty. As the report
explains, the Treaty will not require further implementing legisla-
tion.

This Treaty will, upon entry into force, enhance cooperation be-
tween the law enforcement communities of both countries. It will
thereby make a significant contribution to international law en-
forcement efforts.

The provisions in this Treaty follow generally the form and con-
tent of extradition treaties recently concluded by the United States.
Upon entry into force of this Treaty, the Extradition Treaty be-
tween the United States and Great Britain signed at London, De-
cember 22, 1931, will cease to have effect, with certain exceptions,
between the United States and Malaysia.

I recommend that the Senate give early and favorable consider-
ation to the Treaty and give its advice and consent to ratification.

WIiLLIAM J. CLINTON.

(I1D)






LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, February 17, 1996.

The PRESIDENT,
The White House.

THE PRESIDENT: I have the honor to submit to you the Extra-
dition Treaty between the Government of the United States of
America and the Government of Malaysia (the “Treaty”), signed at
Kuala Lumpur on August 3, 1995, and a related exchange of notes
signed the same date. I recommend that the Treaty and the related
notes be transmitted to the Senate for its advice and consent to
ratification.

The Treaty follows generally the form and content of extradition
treaties recently concluded by the United States. It represents part
of a concerted effort by the Department of State and the Depart-
ment of Justice to develop modern extradition relationships to en-
hance the United States ability to prosecute serious offenders in-
cluding, especially, narcotics traffickers and terrorists.

The Treaty marks a significant step in bilateral cooperation be-
tween the United States and Malaysia. Upon entry into force, it
will replace the Extradition Treaty between the United States and
Great Britain that was signed at London on December 22, 1931,
and entered into force on June 24, 1935. That treaty was applied
to the Federated and Unfederated Malay States as of July 31,
1939, and remained effective in Malaysia. That treaty has become
outmoded; the new Treaty will provide significant improvements
and enhance the ability of both countries to prosecute a broad
range of criminal activity. The Treaty can be implemented without
further legislation.

Article 1 obligates each Contracting State to extradite to the
other, pursuant to the provisions of the Treaty, any person charged
with or convicted of an extraditable offense.

Article 2(1) defines an extraditable offense as one punishable
under the laws of both contracting States by deprivation of liberty
for a period of more than one year, or by a more severe penalty.
Use of such a “dual criminality” clause rather than a list of of-
fenses covered by the Treaty obviates the need to renegotiate or
supplement the Treaty as additional offenses become punishable
under the laws of both Contracting States.

Article 2(2) further defines an extraditable offense to include an
attempt or a conspiracy to commit, aiding or abetting, counselling,
causing or procuring the commission of or being an accessory before
or after the fact to any offense described in Article 2(1). For such
crimes, the Treaty accommodates the differences between U.S. and
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Malaysian criminal law (Malaysia, for example, has no general con-
spiracy statute) by creating an exception to the general require-
ments regarding dual criminality and the severity of punishment
if the underlying offense is an extraditable offense.

Additional flexibility is provided by Article 2(3), which provides
that an offense shall be considered an extraditable offense: whether
or not the laws in the Contracting States place the offense within
the same category of offenses or describe the offense by the same
terminology; and whether or not the offense is one of which United
States federal law requires the showing of such matters as inter-
state transportation or use of the mails or of other facilities affect-
ing interstate or foreign commerce, such matters being merely for
the purpose of establishing jurisdiction in a United States federal
court.

With regard to offenses that the Requested State considers to
have been committed within its jurisdiction, Article 2(4) permits
the Requested State to deny extradition. The United States recog-
nizes the extraterritorial application of many of its criminal stat-
utes and frequently makes requests for fugitives whose criminal ac-
tivity occurred in foreign countries with the intent, actual or im-
plied, of affecting the United States. Malaysia’s extradition law
gives the Minister of Home Affairs the discretion to deny an extra-
dition request if the offense for which extradition request if the of-
fense for which extradition is sought was committed within Malay-
sian jurisdiction. The Treaty will permit the Requested State to
grant or deny extradition in such circumstances and, if extradition
is denied, the Requested State shall submit the case to its com-
petent authorities for the purpose of prosecution.

In addition, with regard to offenses committed outside the terri-
tory of the Requesting State, Article 2(5) provides that extradition
shall be granted if the Requested State’s laws provide for punish-
ment of an offense committed outside of its territory to similar cir-
cumstances, and if the requirements of extradition under the Trea-
ty are otherwise met. If the laws of the Requested State do not pro-
vide for punishment in similar circumstances, the executive author-
ity of the Requested State may, in its discretion, deny extradition.

Article 3(1) provides that neither Contracting State shall be
bound to extradite its own nationals but the executive authority of
the Requested State shall have the discretion to do so. In the event
that extradition is denied on that basis, Article 3(2) requires the
Requested State to submit the case to its competent authorities for
the purpose of prosecution if the Requesting State so requests and
if the laws of the Requested State so allow.

As is customary in extradition treaties, Article 4 incorporates a
political offense exception to the obligation to extradite. Article 4(1)
states generally that extradition shall not be granted for political
offenses. Article 4(2) specifies three categories of offenses that shall
not be considered to be political offenses:

(a) a murder or other willful crime against the person of a
Head of State of one of the Contracting Parties, or of a member
of the Head of State’s family;

(b) an offense for which both Contracting Parties are obliged
pursuant to a multilateral international agreement to extradite
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the person sought or to submit the case to their competent au-
thorities for a decision as to prosecution; and

(c) an attempt or conspiracy to commit, or aiding and abet-
ting, counselling, or procuring the commission of or being an
accessory before or after the fact to, such offenses.

The Treaty’s political offense exception is narrower than that con-

tained in the 1931 treaty it is to replace. It is substantially iden-

tical to that contained in several other modern extradition treaties
including the treaty with Jordan, which recently received Senate
advice and consent and is in force. Offenses covered by Article

4(2)(b) of the Treaty include:

—aircraft hijacking covered by the Hague Convention for the Sup-
pression of Unlawful Seizure of Aircraft, done at The Hague
December 16, 1970, and entered into force October 14, 1971 (22
U.S.T. 1641; T.I.A.S. 7192);

—aircraft sabotage covered by the Montreal Convention for the
Suppression of Unlawful Acts Against the Safety of Civil Avia-
tion, done at Montreal September 23, 1971, and entered into
force January 26, 1973, (24 U.S.T. 564; T.I.A.S. 7570); and,

—narcotics trafficking under the United Nations Convention
Against Illicit Traffic in Narcotics Drug and Psychotropic Sub-
stances, done at Vienna December 20, 1988, and entered into
force November 11, 1990.

Article 4(3) provides that extradition shall not be granted if the
executive authority of the Requested State determines that the re-
quest was politically motivated.

Article 4(4) permits the executive authority of the Requested
State to deny extradition for military offenses that are not offenses
under ordinary criminal law (for example, desertion).

Article 5 bars extradition when the person sought has been con-
victed or acquitted in the Requested State for the same offense, but
does not bar extradition if the authorities in the Requested State
have decided not to prosecute or have decided to discontinue crimi-
nal proceedings against the person sought.

When an offense for which surrender is sought could be subject
to capital punishment in the Requesting State but the same offense
would not be subject to capital punishment in the Requested State,
Article 6 provides that no extradition request shall be submitted
without prior consultation and agreement by both States to the
making of such a request. An accompanying exchange of diplomatic
notes provides that, in interpreting and applying the Treaty, non-
disclosure of relevant facts during such consultation, whether the
non-disclosure was deliberate or otherwise and whether such facts
were known or unknown at that time, would nullify the consulta-
tion and any resulting agreement reached by the Contracting
States. The notes further specify that neither Contracting State
shall deny automatically all requests to which Article 6 would
apply, nor exercise its discretion under Article 6 based solely on the
difference between the applicable punishments. This exchange
clarifies that all pertinent factors must be considered before a deci-
sion is made.

Article 7 establishes the procedures and describes the documents
that are required to support an extradition request. The Article re-
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qulires that all requests be submitted through the diplomatic chan-
nel.

Article 7(3)(c) provides that a request for the extradition of a per-
son sought for prosecution be supported by evidence justifying com-
mittal for extradition under the laws of the Requested State and
specifically eliminates any requirement of submitting a prima facie
case. An accompanying exchange of diplomatic notes clarifies that
Article 7(3)(c) shall be interpreted to require the United States,
when it is the Requesting State, to submit the information speci-
fied by Section 20 of the Malaysian Extradition Act of 1992, which
provides for a showing of probable cause—the same standard as
that recognized by United States courts when the United States is
the Requested State.

Article 8 establishes the procedures under which documents sub-
mitted pursuant to the provisions of this Treaty shall be received
into evidence.

Article 9 provides that all documents submitted by the Request-
ing State shall be in the language of the Requested State unless
this requirement is waived by the Requested State.

When the Requested State considers the documentation submit-
ted in support of a request for extradition to be insufficient to fulfill
the Treaty requirements, Article 10(1) provides that the Requested
State shall request additional documentation and may set a time
limit for their submission. Pursuant to Article 10(2), if sufficient
documentation is not timely received to support the extradition re-
quest regarding a person sought who is in custody, the person may
be discharged from custody without prejudice to subsequent re-
arres& and extradition if additional documents are subsequently re-
ceived.

Article 11 sets forth procedures for the provisional arrest and de-
tention of a person sought pending presentation of the formal re-
quest for extradition. As is customary in modern extradition trea-
ties, Article 11(1) provides that a request for provisional arrest may
be transmitted through the diplomatic channel or directly between
the United States Department of justice and its counterpart, here
the Attorney General’s Chamber in Malaysia.

Article 11(4) provides that if the Requested State’s executive au-
thority has not received the request for extradition and supporting
documentation within sixty days after the provisional arrest, the
person may be discharged from custody. However, upon application
of the Requesting State, this period may be extended for up to thir-
ty days after the expiration of the sixty-day period. Article 11(5)
provides explicitly that discharge from custody pursuant to Article
11(4) does not prejudice subsequent rearrest and extradition upon
latter delivery of the extradition request and supporting docu-
ments.

Article 12 specifies the procedures governing surrender and re-
turn of persons sought. It requires the Requested State to provide
prompt notice to the Requesting State regarding its extradition de-
cision. If the request is denied in whole or in part, Article 12 also
requires the Requested State to provide an explanation of the rea-
sons therefor. If extradition is granted, the person sought must be
removed from the territory of the Requested State within the time
prescribed by the law of the Requested State.
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Article 13 concerns temporary and deferred surrender. If extra-
dition is sought of a person being prosecuted or serving a sentence
in the Requested State,the Requested State may postpone the ex-
tradition proceedings until its prosecution has been concluded or
until any sentence imposed has been served. Alternatively, that
State may temporarily surrender the person to the Requesting
State for the purpose of prosecution. A person who is temporarily
surrendered is to be kept in custody by the Requesting State and
returned to the Requested State after conclusion of the proceed-
ings.

Article 14 sets forth a non-exclusive list of factors to be consid-
ered by the Requested State in determining to which State to sur-
render a person sought by more than one State.

Article 15 provides, to the extent permitted under the law of the
Requested State, for the seizure and surrender to the Requesting
State of property connected with the offense for which extradition
is granted. Such property may be surrendered even when extra-
dition cannot be effected due to the death, disappearance, or escape
of the person sought. Surrender of property may be deferred if it
is needed as evidence in the Requested State and may be condi-
tioned upon satisfactory assurances that it will be returned. Article
15 imposes an obligation to respect the rights of third parties in
affected property.

Article 16 sets forth the rule of specialty for this Treaty. It pro-
vides, subject to specific exceptions, that a person extradited under
the Treaty may not be detained, tried, or punished for an offense
other than that for which extradition has been granted, unless a
waiver of the rule is granted by the executive authority of the Re-
quested State. Similarly, the Requesting State may not extradite
such person to a third state for an offense committed prior to the
original surrender unless the Requested State consents. These re-
strictions do not apply if the extradited person leaves the Request-
ing State after extradition and voluntarily returns to it or fails to
leave the Requesting State within fifteen days of being free to do

so.

Article 17 permits surrender to the Requesting State without fur-
ther proceedings if the person sought provides written consent
thereto. The Requested State may require that such surrender
shall be subject to the rule of specialty set out in Article 16.

Article 18 governs the transit through the territory of one Con-
tracting State of a person being surrendered to the Other State by
a third state.

Article 19 contains provisions on representation and expenses
that are similar to those found in other modern extradition trea-
ties. Specifically, the Requested State is required to bear expenses
for the legal representation of the Requesting State in any proceed-
ings arising out of a request for extradition. The Requested State
shall bear the costs in the event it must retain private counsel to
pursue the extradition request. The Requesting State is required to
bear the expenses related to the translation of documents and the
transportation of the person surrendered. Article 19(3) clarifies
that neither State shall make any pecuniary claim against the
other State arising out of the arrest, detention, examination, or
surrender of persons sought under the Treaty.
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Article 20 states that the United States Department of Justice
and the Attorney-General’s Chambers of Malaysia may consult
with each other directly or through the facilities of INTERPOL in
connection with the processing of individual cases and in further-
gnce of maintaining and improving Treaty implementation proce-

ures.

Article 21, like parallel provisions in almost all recent United
States extradition treaties, states that the Treaty shall apply to of-
fenses committed before as well as after the date the Treaty enters
into force.

Entry into force is addressed in Article 22. That Article provides
that the Treaty, together with an exchange of notes interpreting
certain portions of the Treaty, shall enter into force when both par-
ties have notified each other through a further exchange of diplo-
matic notes of the completion of their respective requirements for
entry into force. Upon the Treaty’s entry into force, the Extradition
Treaty between the United States of America and Great Britain,
signed at London December 22, 1931, will cease to have effect be-
tween the United States and Malaysia, except with respect to pend-
ing extradition proceedings in which the extradition documents
have already been submitted to the courts of the Requested State.

Under Article 23, either Contracting State may terminate the
Treaty at any time upon written notice through the diplomatic
channel to the other Contracting State, with termination effective
six months after the date of such notice.

A Technical Analysis explaining in detail the provisions of the
Treaty is being prepared by the United States negotiating delega-
tion and will be submitted separately to the Senate Committee on
Foreign Relations.

The Department of Justice joins the Department of State in fa-
voring approval of this Treaty by the Senate at an early date.

Respectfully submitted,

WARREN CHRISTOPHER.
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The Government of the United States of America and

the Government of Malaysia

Recalling the Extradition Treaty applicable between the
Contracting States, signed at London December 22, 1931;

Noting that both the Government of the United States of
America and the Government of Malaysia currently apply the terms
of that treaty; and

Desiring to provide for more effective cooperation between
the two States in the suppression of crime, and, for that
purpose, to conclude a new treaty for the extradition of
offenders;

Have agreed as follows:
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Article 1

Obligation to Extradite

The Contracting States agree to extradite to each other,
pursuant to the provisions of this Treaty, persons whom the
authorities in the Requesting State have accused or convicted of

an extraditable offense.

Article 2

Extraditable Offenses

1. An offense shall be an extraditable offense if it is
punishable under the laws in both Contracting States by
deprivation of liberty for a period of more than one (1) year, or

by a more severe penalty.

2. An offense shall also be an extraditable offense if it
consists of an attempt or a conspiracy to commit, aiding or
abetting, counselling, causing or procuring the commission of or
being an accessory before or after the fact to, any offense

described in paragraph (1).

3. For the purposes of this Article, an offense shall be an

extraditable offense:
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(a) whether or not the laws in the Contracting States place
the offense within the same category of offenses or
describe the offense by the same terminology; or

(b) whether or not the offense is one for which United
States federal law requires the showing of such matters
as interstate transportation, or use of the mails or of
other facilities affecting interstate or foreign
commerce, such matters being merely for the purpose of
establishing jurisdiction in a United States federal

court.

4. If the Requested State considers that the offense was
committed within its jurisdiction, it may deny extradition. For
purposes of this paragraph, jurisdiction means the territory of
the Requested State, its air space and territorial waters, and
any vessels or aircraft registered in that State if such aircraft
or vessel is on the high seas or in flight. If extradition is
denied pursuant to this paragraph, the Requested State shall

submit the case to its competent authorities for the purpose of

prosecution.

S. If the offense has been committed outside the territory of
the Requesting State, extradition shall be granted if the laws of
the Requested State provide for punishment of an offense
committed outside its territory in similar circumstances, and if

the requirements of extradition under this Treaty are otherwise
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met. If the laws of the Requested State do not so provide, the
executive authority of the Requested State may, in its

discretion, deny extradition.

Article 3

Nationality

1. Neither Contracting State shall be bound to extradite its
own nationals but the executive authority of the Requested State
shall have the power to extradite such persons if, in its

discretion, it be deemed proper to do so.

2. If extradition is not granted for an offense pursuant to
paragraph (1), the Requested State shall, at the request of the
Requesting State and if the laws of the Requested State so allow,

submit the case to its competent authorities for the purpose of

prosecution.
Article 4
Political and Military Offenses
1. Extradition shall not be granted if the offense for which

extradition is requested is a political offense.
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2. For the purposes of this Treaty, the following offenses

shall not be considered to be political offenses:

(a)

(b)

{c)

the murder or other willful crime against the person of
a Head of State of one of the Contracting States, or a
member of the Head of State's family;

an offense for which both Contracting States have the
obligation pursuant to a multilateral international
agreement to extradit~ the person sought or to submit
the case to their competent authorities for decision as
to prosecution; or

an attempt or conspiracy to commit, or aiding or
abetting, counselling or procuring the commission of or
being an accessory before or after the fact to, such

offenses.

3. Notwithstanding the terms of paragraph (2) of this Article,

extradition shall not be granted if the executive authority of

the Requested State determines that the request was politically

motivated.

4. The executive authority of the Requested State may refuse

extradition for offenses under military law which are not

offenses under ordinary criminal law.
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Article §

Prior Prosecution

1. Extradition shall not be granted when the person sought has
been convicted or acquitted in the Requested State for the

offense for which extradition is requested.

2. Extradition shall not be precluded by the fact that the
authorities in the Requested State have decided not to prosecute
the person sought for the acts for which extradition is
requested, or have decided to discontinue any criminal
proceedings which have been instituted against the person sought

for those acts.

Article 6

Capital Punishment

In cases in which a person could be subject to capital
punishment in the Requesting State but would not be subject to
capital punishment in the Requested State for the same offense
under the law of the Requested State, no request for extradition
shall be submitted without prior consultation and agreement by

both States to make such a request.
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Article 7

Extradition Procedures and Required Documents

1. All requests for extradition shall be submitted through the

diplomatic channel.

2. All requests shall be supported by:

(a) documents, statements, or other types of information
which describe the identity and probable location of
the person sought;

(b) information describing the facts of the offense and the
procedural history of the case;

{c) a statement of the provisions of the law describing the
essential elements of the offense for which extradition
is requested;

(d) a statement of the provisions of law describing the
punishment for the offense; and

(e} the documents, statements, or other types of
information or evidence specified in paragraph (3) or

(4) of this Article, as applicable.

3. A request for extradition of a person who is sought for
prosecution shall also be supported by:
(a) a copy of the warrant or order of arrest, if any,
issued by a judge or other competent authority;

(b) a copy of the charging document; and
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(c)
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such evidence as would justify committal for
extradition under the laws of the Requested State,
provided that neither State shall require, as a
condition to extradition. pursuant to this Treaty, that
the other State prove a prima facie case against the

person sought.

4. A request for extradition relating to a person who has been

found guilty of the offense for which extradition is sought shall

also be supported by:

(a)

(b)

(c)

a.copy of the judgment of conviction, or, if suéh copy
is not available, a statement by a judicial authority
that the person hag beeq found guilty;

information establishing that the person sought is the
person to whom the finding of guilt refers; and

a copy of the sentence imposed, if the person sought
has been sentenced, and a statement egtablishing to

what extent the sentence has been carried out.

Article 8
Admiesibility of Documents

The warrant of arrest, or the-judicial document establishing

the existence of the conviction, and any deposition or statement

or other evidence given on oath or affirmed before any competent
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authority or any certified copy thereof, shall be received in

evidence in any proceedings for extradition:

(a)

(b)

{c)

if authenticated in the case of a warrant by being
signed, or in the case of any other original document
by being certified by a judge, magistrate, or other
competent authority of the Requesting State; or in the
case of a copy by being certified to be a true copy of
the original; and

where the Requesting State is the United States of
America, by being sealed with the official seal of the
Attorney General of the United States or some other
Minister of State; and where the Requesting State is
Malaysia, by being certified by the principal
diplomatic or consular officer of the United States
resident in Malaysia, as provided by the extradition
laws of the United States; or

if it is authenticated in such other manner as may be

permitted by the law of the Requested State.

Article 9

Translation

All documents submitted by the Requesting State shall be

translated into the language of the Requested State unless this

recquirement. is waived bv the Reduested State.
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Article 10

Additional Documentation

1. If the Requested State considers that the documents
furnished in support of the request for the extradition of a
person sought are not sufficient to fulfill the requirements of
this Treaty, that State shall request the submission of necessary
additional documents. The Requested State may set a time limit
for the submission of such documents, and mgy grant a reasonable
extension of the time limit upon application of the Requesting

State setting forth reasons therefor.

2. If the person sought is in custody and the additional
documents submitted are not sufficient, or if such documents are
not received within the period specified by the Requested State,
that person may be discharged from custody. Such discharge shall
not prejudice the rearrest and the extradition of the person if

the additional documents are subsequently received.

Article 11

Provisional Arrest

1. In case of urgency, a Contvracting State may request the
provisional arrest of the person sought pending presentation of

the request for extradition. A request for provisional arrest
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may be transmitted through the diplomatic channel or directly
between the United States Department of Justice and the Attorney-
General's Chambers, Malaysia. The facilities of the
International Criminal Police Organization (INTERPOL) may be used

to transmit such a request.

2. The application for provisional arrest shall contain:

(a) a description of the person sought;

(b) the location of the person sought, if known;

(c}) a brief statement of the facts of the case, including,
if possible, the time and location of the offense;

(d) a description of the laws violated;

(e) a statement of the existence of a warramt of arrest or
a finding of guilt or judgment of conviction against
the person sought; and

(f) a.statement that a reguest for extradition for the

person sought will follow.

3. On receipt of the application, the Requested State shall
take appropriate steps to secure the arrest of the person gought.
The Requesting State shall be notified without delay of the

disposition of its application and the reasons for any denial.

4. A person who is provisionally arrested may be discharged
from custody upon the expiration of sixty (60) days from the date

of provisional arrest pursuant to this Treaty if the executive
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authority of the Requested State has not received the formal
request for extradition and the supporting documents required in
Article 7. Upon the application of the Requesting State, this
period may be extended for up to an additional thirty (30) days

after the expiration of the sixty (60) day period.

5. The fact that the person sought has been discharged from
custody pursuant to paragraph (4) of this Article shall not
prejudice the subsequent rearrest and extradition of that person
if the extradition request and supporting documents are delivered

at a later date.

Article 12

Decision and Surrender

1. The Requested State shall promptly notify the Requesting

State of its decision on the request for extradition.

2. If the request is denied in whole or in part, the Requested
State shall provide an explanation of the reasons for the denial.
The Requested State shall provide copies of the pertinent

judicial decisions regarding the case upon request.
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3. If the request for extradition is granted, the authorities
of the Contracting States shall agree on the date and place for

the surrender of the person sought.

4. If the person sought is not removed from the territu. of
the Requested State within the time prescribed by the law of that
State, that person may be discharged from custody, and the

Requested State may subsequently refuse extradition for the same

offense.

S. Upon the .completion of the proceedings against a person
surrendered to the Requesting State, the State shall upon request
inform the Requested State of the outcome of such proceedings and

upon request provide it with a copy of the final court decision.

Article 13

Temporary and Deferred Surrender

1.k The Requested State may postpone the extradition proceedings
against a person who is being prosecuted or who is serving a
sentence in that State. The postponement may continue until the
prosecution of the person sought has been concluded or until such

person has served any sentence imposed.
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2. If the éxtradition request is granted in the case of a

person.who is being proceeded against or is serving a sentence in

the territory of the Requested State, the Requested Stéte may

temporarily surrender the person sought to the Requesting State

for the purpose of prosecution.. The person so surrendered shall

be kept in cuétody in the Requesting State and shall be returned

to the Requested State after the conclusion of the proceedings

against that person, in accordance with conditions to be

determined by agreement of the Contracting States. -
Article 14
Requests For Extradition Made By Several States

If the Requested State receivep requésts from the other

Contracting State and from any other State or States for the

extradition of the same person, either for the same offense or

for a different offense, the executive authority of the Requested

State shall determiqe to which State it will surrender the
person; In making its decision, the Reguested State shall
consider all relevant factors, inclyding but not limited to:
(a) whether the requests were made pursuant to any
treaties;
(b} the place where each offense was committed;
(¢} the respective intereéts of the Requesting States;

’ (d) the gravity of the offenses;




17

- 15 -
(e) the nationality of the victim; .
(f) the possibility of further extradition between the
Requesting States; and
(g) the order in whicﬂ the requests were received from the

Requesting States.

Article 15

Seizure and Surrender of Property

1. To the extent permitted under its law, the Requested State
may seize and surrender all articlea; documents,'and evidence ‘
connected with the offense in respect of which extradition is
granted. The items mentioned in this Article may be surrendered
even when ext;adition cannot be effected due to the ‘death,

disappearance, or escape of the person sought.

2. The Requested State may condition the surrender of the
property upon satisfactory assurances from the Requesting State
that the property will be returned to the Requested State as soon
as practicable. The Requested SFatq may also defer surrender of

such property if it is needed as evidence in the Requested State.

3. The rights of third parties in such property shall be duly

respected.
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Article 16

Rule of Specialty

1. A person extradited under this treaty may not be detained,
tried, or punished in the Requesting State except for:

(a) the offense for which extradition has been granted or
any lesser offense proyed by the facts on. which the
first menti&ned extradition was gxoundgd;

(b) any offen#e committed after the extradition of the
person; or ’

{(c) an offense for which the executive authority of the
Requested State has congented to the person’s
detehtion, trial, or punishment. For the purpose of
this subparagraph:

(i). the Requested State may require the submission of
the documents sﬁecified in Article 7; and

(ii) the person extradited may be detained by the
Requesting State for ninety (90) days, or for such
longer time as the Requested State may author@ze;

while the request is being proceésed.

2. A person extradited under this Treaty shall not be

extradited to a third state for an offense committed prior to his

surrender unless the surrendering state consents.
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3. Paragraphs (1) and (2) of this Article shall not prevent the
deténtion, ;rial, or punishment of an extradited person, or the
extradition of that person to a third state, if:

‘ (a) that person leaves the territory of the Requesting
State after extradition and voluntarily returns to it;
or '

(b) that persoﬁ does not leave the territory of the
Requesting State within fifteen (15) days of the day on

which the person is free to leave.

Article 17

Waiver of Extradition Proceedings

1. If the person sought congents to return to the Requesting
State after personally being advised by a competent judici;l
authority of the effect of such consent under the law of the
Requested State, the Requested State may sufrender him without

further proceedings.

2. The Requestéd State may require that surrender pursuant to

this Article shall be subject to Article 16.
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Article 18

Transit

1. Either Contracting State may:authorize transportation
through its territory of a person surrendered to the. other State
by a third Staﬁe. A request for ﬁraneit shall be made through
the diplomatic channel or directly between the United States
Department of Justice and the Ministry of Home Affairs, Malaysia.
The.facilities of INTERPOL may be used to cransmitvsuch a
request. It shall contain a description of the person being
transported and a brief statement of the facts of.the case. A

person in transit may be detained in custody during the period of

transit.

2. No authorization ;s required wﬁere air transportation is
used and no landing is scheduled on the territory of the
Contracting State. If an unscheduled landing occurs on the
territory of the other'Contractihg State, the other Contracting
State may require the request for transit as provided in
paragraph (1). That Contracting State shall detain the person to
be transported until the request 'for transit is received anﬁ the
transit is effected, so long as the request is received within

ninety-six (96} hours of the unscheduled landing.
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Article 19

Representation and Expenses

1. The Requested State shall advise, assgist, appear in court on
behalf of the Requesting State, and represent the interests of
the Requestin§ State, or otherwise make the necessary
arrangements for the Requesting SFate'e legal representation, in

any proceedings arising out of a request for extradition.

2. The Requesting State shall bear the expense related to the
translation of documents and the transportation of the person
surrendered. The Requested State shall pay all other expenses

incurred in that State by reason of the extradition proceedings.

3. Neither State shall make any pecuniary claim against the
other State arising out of the arrest, detention, examination, or

surrender of persons sought under this Treaty.

Arciclp 20

Consultation

The United States ' Departmert of Justice and the Attorney-
General'’s Chambers of Malaysia may consult .with each other
directly or through the facilities of INTERPOL in connection with

the processing of individual cases and in furtherance of
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maintaining and improving procedures for the implementation of -

this Treaty.

Article 21

Applicationv

This Treaty shall apply to offenses committed before as well

as after it enters into force.

Article 22

Entry Into Force

1. This Treaty, together with an exchange of notes interpreting
certain portions of the Treaty, ghall enter into force when both
parties have notified each other through a further exchange of
diplomatic notes of the completidn of thei; respective

requirements for entry into force.

2. Upon the entry into force of this Treaty, the Extradition
Treaty between the United States of America and Great Britain,
siéned at London December 22, 1931, shall cease té_have effect
between thé United States and'Malaysia. Nevertheless, the prior

treaty shall apply to any extradition proceedings in which the
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extradition documents have already been submitted to the courts

of the Requested State at the time this Treaty enters into force.

Article 23

Termination

Either Contracting State may terminate this Treaty at any
time by giving written notice through the diplomatic channel to
the other Contracting State, and the termination shall be

effective six {6) months after the date of such notice.

IN WITNESS WHEREOF, the undersigned, being duly authorized
by their respective Governments, have signed this Treaty.

DONE at Kuala Lumpur this 3rd day of August , 1995,
in duplicate, in the English and Malay languages, both texts
being authentic and, in the case of divergence of interpretation,

the English text being the text that shall prevail.

FOR THE GOVERNMENT OF THE FOR THE GOVERNMENT OF

UNITED STATES OF ERICA: MALAYSI
Lmon Lt =3
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August 3, 1995

Excellency:

I have the honor to refer to the Extradition Treaty signed
today between the United States and Malaysia and to propose that
the Treaty be interpreted and applied in accordance with the

-provisions set forth in this note.

Article 6 of the Treaty requires that in cases in which a
person could be subject to capital punishment in the Requesting
State but would not be subject to capital punishment in the
Requested State for the same offense under the law of the
Requested State, no request for extradition will be submitted
without prior consultation and agreement by both States to make
such a request. A consultation between the Contracting States
would not‘ constitute a consultation within the meaning of Article
6 and any agreement reached between the Contracting States as a
result of such consultation would not be binding if there has been
any non-disclosure of relevant facts during the consultation,

whether the non-disclosure was deliberate or otherwise and,

His Excellency,
_Datuk Abdullah bin Haji Ahmad Badawi
Minister of Foreign Affairs

Kuala Lumpur
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whether those facts were known or unknown at the time of the
consultation. Neither Contracting State shall deny automatically
all requests to which Article 6 would apply, nor exercise its
discretion under Article 6 based solely on the difference between
the applicable punishments. ‘

Article 7(3) of the Treaty requires that a request for the
extradition lof the person sought for prosecution be supported by,
among other things, "such evidence as would justify committal for
extradition under the laws of the Requested State." In the case of
a request from Malaysia to the United States, Article 7(3)(c) shall
be interpreted to require information establishing probable cause
to believe that an offense was committed and that the person
sought committed the offense. lﬁ the case of a request from the
United States to Malaysia, Article 7(3)(c) shall be interpreted to
require the information specified by section 20 of the Malaysian
Extradition Act of 1992, as set forth in the Attachment hereto.
Neither State shall require, as a condition of extradition pursuant
to this Treaty, that the other State establish a prima facie case of
the guilt of the person sought.

1 have the further honor to propose that this Note and Your
Excellency’s Note in reply confirming on behalf of the
Government of Malaysia the foregoing arrangements shall be
regarded as constiwting an 'agrcement between the two
Governments, which shall enter into force simultaneously with the
‘Extradition Treaty.
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I avail myself of this opportunity to renew to Your
Excellency the assurances of my highest consideration.

Lo Lol

Malsysie )
City of Kusla Lumpur }
Embassy of the United States ) ss:
of Americe

1, the undersignea Consuler Officer of
the United States of Americs, duly
commisaioned and qualifield, do heteby
cortity (vl the toizqoing is 8 true
aad 1aitnbd cony of the original
comitiod—osey 1hiz < exhibited to
me, the same haviag brcn caretully
sxsmined by me Jnd compared with the
said otiginal/cersified—eepy and

found 10 agree therewith ward for
wosd and tigure for ligure,

IN WITNESS WHEREQF | have hereunto set
my haao and afiiced the ssal of tha
Consule Service of the United States

of America 81 Kusls Lumpus, Maleysis

T -4 AUG 1995

Awerican Consul



August 1995

H.E. Mr. Warren Christopher
U.S. Secretary of State.

Excellency,

I have the honor to acknowledge the receipt of Your Excellency’s Note of
today’s date, which reads as follows:

*1 have the honor to refer to the Extradition Treaty signed today
between the United States and Malaysia and to propose that the Treaty be
interpreted and applied in accordance with the provisions set forth in this
Note.

Article 6 of the Treaty vequires that in cases in which a person could
be subject to capital punishment in the Requesting State but would not be
subject to capital punishment in the Requested State for the same offense
under the law of the Requested State, no request for extradition will be
submitted without prior comﬂuﬁonlndagremtbylbomsmtomke
such a request. A consultation between the Contracting States would not
constitute a consultation within the meaning of Article 6 and any agreement
reached between the Contracting States as a result of such consultation
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would not be binding if there has been any non-disclosure of relevant facts
during the consultation, whether the non-disclosure was deliberate or
otherwise and whether those facts were known or unknown at the time of
the consultation. Neither Contracting State shall deny automatically all
requests to which Article 6 would apply, nor exercise its discretion under
Article 6 based solely on the difference between the applicable
punishments.

Article 7(3) of the Treaty requires that a request for the extradition
of the person sought for prosecution be supported by, among other things,
"such evidence as would justif'y committal for extradition under the laws
of the Requested State."” - In the case of a request from Malaysia to the
United States, Article 7(3)(c) shall be interpreted to require information
establishing probable cause to believe that an offense was committed and
that the person sought committed the offense. In the case of a request from
the United States to Malaysia, Article 7(3)(c) shall be interpreted to require
the information speciﬁed by section 20 of the Malaysian Extradition Act of
1992, as set forth in the Attachment hereto. Neither State shall require, as
a condition of extradition pursuant to this Treaty, that the other State
establish a prima facie case of the guilt of the person sought.

vlhavetheﬁnrtherhonortoproposethat.this Note and Your
Exceilency’s Note in reply confirming on behalf of -the Government of
Malaysia the foregoing arrangements shall be regarded as constituting an
agreement between the two Governments, which shall enter into force
simultaneously with the Extradition Treaty.
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I avail myself of this opportunity to renew to Your Excellency the
assurances of my highest consideration.”

I have the further honor to confirm on behalf of the Government of Malaysia
that the above proposal is acceptable to the Government of Malaysia and that Your
Excellency’s Note and this Note in reply shall constitute an agreement between the
two Governments, which shall enter into force simultaneously with the Extradition
Treaty.

I avail myself of this opportunity to renew to Your Exceliency the assurances
of my highest consideration.

'mé—,
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LAWS OF MALAYSIA
Act 479
EXTRADITION ACT 1992

ARRANGEMENT OF SECTIONS

—————————

Part |
PRELIMINARY

Section .
1. Short title and application.

2. Order of the Minister,

3. Special direction of the Ministes applying this Act where no
. order has been made under secgion 2.

4. Direction of the Minister to apply procedure in section 20.
5. Interpretation, o R

Part 1l
EXTRADITION OFFENCE

6. Extradition offence.
7. Law of'a country.

Part {11
RETURN OF FUGITIVE CRIMINALS

8. Restrictions on roturn of fugitive criminais.
9. Exceptions to political offcnces,
10, When consent of the Minister is necessary.

Part v
PRGCEDURE FOR RETURN OF FUGITIVE CRIMINALS

11, Liability of fugitive criminal to be apprchended and
returned. .

12. Requisition for return of [ugitive criminal.

13. 1ssue of warrants by Magistrate,

14, Magistrate to report issue of provisional warrant to Minister.

15. Procedure in respect of a fugitive criminal apprehended on
-4 warrant issued under paragraph 13(1)(a).

16. ‘Procedure in respect of fugitive criminatl apprchended on 3
provisional warrant,
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[Arrangements of Sections)]

4

* Sestlon

17,

18.
19.
20.

21,
22.
23.
24,

26.

27.

28.

AcT 479

Procedure in respect of 8 fugitive criminal apprehended on
a provisional warront when order has been roceived by the

Maugistratc.
Paowers and jurisdiction of Sessions Court

Procedure before Sessions Court.

Procedure before Seasions Court where a specinl dircction
hux been given under scotion 4.

Retum of fugitive criminal.

Waiver of committal proceedings by fugitive criminal.
Dcpositions ta be evidence.

Authentication of forcign documents.

Part V
RETURN OF FUGITIVE CRIMINALS TO BRUNE(
DARUSSALAM AND THE REPUBLIC OF SINGAPPORE

Application 10 Brunei Darussalam and Singapore,
Endorsment of warrant issued in Brunei Darussulam or

- Singapore.

Warrant exccuted in Brunci Darussalam or Singapore
deemed to be validly cxccuted in Malaysia.
Transfer of persons (o Brunei Darussalam or Singapore.

Part VI

RETURN OF FUGITIVE CRIMINALS W10 ARE ALNO PRISONERS

29,
30,

3t

32.
33
34,

35,

TO STAND TRIAL

Procedure for return,

Fagitive criminal ¢eases (o be fiable to serve the sentence
in Malaysia, time spent in custody in conncction with issue
of temporary surrender warrant. :

Issue of warrant by Minister.

Part VI

RETURN OF ACCUSED OR CONVICTLED
- PERSONS TO MALAYSIA

Extraditnble offences.

Conveyance of accused or convicted person returned.
Accused or convicted person returncd (o Malaysia not to be
tried for provious offence or returned lo another counlry.
Porsons temporarily retumed (v Malaysia.
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{Arrangements of Sectivng)

EXTRADITION s

Part Vil
HAREAS CORPUS AND REVIEW

Section
36. Application for habeus varpus.
37. Review by High Couur,

Part IX
MISCELLANEOUS

38. Country includés colonics, dependencies, proiectorstes,
vessels or uircrafi.

39. Liability of fugitive crimina) to be arrested and returned,

40. Minister may dircct detention of fugitive criminal on transit,

41. Appearance on behalf of the Public Proxesutor,

42. Jurisdiction us to offences commilied at sca or in air,

43. Discharge of fugitive eriminal if nat returned within three
months. i

44, Provisions in the Criminal Procedure Code wien applicable.

45. Property found on fugitive criminal.

46. Formy.

47. Power of Minisier to discharge any fugitive criminal in
custody, ’

48. Simultuncaus requisitions.

49, Dixcretion in respeet of return of certain fugitive criminals,

50. Taking of evidence for purpose of criminal matters pending
in a country,

51, Witnesses to atiend and give cvidenes, etc. ]

52. Taking- of evidence for purpose of rewurn of lugitive
criminals to Malaysia.

53. Rules. )

Parr X
34.  Repeal,
Scuenutk,



33

(P IV, S, 19-20)

17

20, (1) Where a direction has been given by the
Minister under scction 4, the Sessions Court shall—

() alter hearing any representation made in support
of the extradition request:

(h) upon the production of supporting documents. in
relation to the offence:

(¢) upon being satisficd that the alleged act or
omission of the fugitive criminal would, If it
hud taken place in Malaysia, constitute an
offence under the laws of Malaysia;

Procedure -
before

" Scasions

Court where 2
special
diseetion has
been given
under scetion
4,
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Act 479

(d) if the fugitive criminal does not satisfy the

Court

that there are substantial grounds for

believing: that—

0)

(i)

(iii)-

(iv)

the offence is an offence of a political
character, or that the proccedings are
being taken with a view to try or punish
him for an offcnce of a political
character;

prosccution for the offence in respect of
which hix rctumn is sought is barred by
time in the country which sceks his
return;

the offence is an offence under military
law which is not also an offcnce under
the gencral criminal law:

the fugitive criminal has been acquitted
or pardoncd by a competent tribunal or

_ authority in the gountry which seeks his

v

return or in Malaysia;

the fugitive criminal has undergone the
punishment provided by the law of the
country which seeks his rcturn or of
Malaysia ig respect of the extradition
offence or any other offence constituted
by the same conduct as that which
constitutes the cxtradition offence;

(e) upon being sutisficd that the fugitive is not
accuscd of an offence, nor undergoing a
sentence in respect of an offence, in Malaysia,
other than the extradition offence in respect of

which

his return is Sought,

commit the fugitive criminal to prison to await the order
by the Minister for his surrender.

(2) In the proceedings before the Sessjons Court
under subscetion (1) the Tugitive criminal is not entitled
to adduce, and the Court is not entitled to receive,
cvidence to contradict the ullegution that the fugitive
criminal has done or omiticd to do the act which
constitutes the extradition offence for which his return

is sought.
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EXTRADITION 19

(3) In this section, “supporting documents” mcans—

(a) any duly authenticated warrant for the arrest of
the fugitive criminal issucd by the country
which secks his rcturn or any duly authenticated
copy of such warrant;

(b) any duly suthenticated document (o provide
cvidence of the fugitive criminal’s conviction
or scatence or the extent to which a sentence
imposed has not been carried out;

(c) a statcment in writing setting out a description
of, and the penalty applicable in respect of, the
offence and a duly authenticated statcment in
writing setling out the conduct constituting the
offence.

©)



