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TRANSPORTATION AND FLOW CONTROL OF
SOLID WASTE

TUESDAY, MARCH 18, 1997

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
Washington, DC.

The committee met, pursuant to notice, at 9:30 a.m., in room
406, Senate Dirksen Building, Hon. John H. Chafee (chairman of
the committee) presiding.

Present: Senators Chafee, Smith, Allard, Sessions, Baucus, Lau-
tenberg, Reid, and Lieberman.

OPENING STATEMENT OF HON. JOHN H. CHAFEE,
U.S. SENATOR FROM THE STATE OF RHODE ISLAND

Senator CHAFEE. Good morning. I want to welcome our distin-
guished panelists here today.

I just want to say, we’ve worked on this in past years. I thought
the legislation we came out with last year was good. I know there’s
some suggestion that there be what we call a negative presump-
tion—no imports can take place unless the local community says
so.
That presents some difficulties to me. But we’re going to listen
to the witnesses, and we’ll get started.

[The prepared statement of Senator Chafee follows:]

STATEMENT OF HON. JOHN CHAFEE, U.S. SENATOR FROM THE STATE OF
RHODE IsLAND

We are here this morning to once again focus on two important public policy
issues related to the management of municipal solid waste. Both issues touch on one
of the most important powers that our Constitution delegates to the Congress—the
power to regulate commerce among the States. I welcome all of our witnesses today,
and especially Senators Coats, Levin and Specter; and two House Members from
New Jersey, Representatives Franks and Pascrell.

The two public policy issues before us today are flow control of municipal solid
waste (“MSW”) and regulation of interstate transportation of MSW. Flow control
legislation would allow a political entity to require disposal of MSW at a designated
MSW management facility. This creates a revenue stream to pay off the bonds
which financed the facility. The goal of interstate waste legislation is to regulate the
flow of MSW between exporting States and importing States.

Flow control and interstate waste are the two different sides of the same coin—
restrictions on the free flow of MSW. The Supreme Court has consistently held, in
a line of cases stretching back to the famous Philadelphia v. New cJersey case in
1978, that MSW is an article of commerce. This means that any State or local law
that regulates the movement of MSW must be evaluated in light of Commerce
Clause jurisprudence.

Before hearing from the other members of the committee and our witnesses, I
would like to make a few points. I will start with interstate waste. Senator Coats
has made the issue of controlling the interstate movement of MSW one of his high-
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est priorities since he first entered the Senate 8 years ago. I sympathize with the
plight of the importing States. I know that the concerns of importing States are
heightened due to the planned closure of New York City’s Fresh Kills landfill in
2001. This facility currently accepts 13,000 tons per day of trash, or about 4 million
tons per year.

Once again in this Congress, as in the last Congress, I have made the passage
of interstate waste legislation one of my highest priorities. I once again will work
with Senator Coats and other Senators from both importing States and exporting
States to try to reach an accommodation between the respective needs of both

groups.

Though I have not introduced a bill on this issue, I believe that last year’s bill
remains a very viable compromise on interstate waste. That bill, S. 534, passed out
of this committee unanimously in 1995 and passed the Senate in May 1995, on a
vote of 94-6. Language identical to S. 534 again passed the Senate by unanimous
consent in July 1996 as an amendment to the fiscal year 1997 Energy and Water
Appropriations bill. As we all know, that provision was dropped in the conference
on that bill.

As we start anew on resolving the interstate waste issue, I would strongly caution
anyone who seeks to “better the deal” from what we passed twice in the last Con-
gress on interstate waste. I will oppose legislation that tilts the scales too heavily
in favor of the importing States at the expense of exporting States, like my own
State of Rhode Island.

One of the most problematic provisions to “strengthen” the bill, from the import-
ing States’ perspective, is the so-called “presumptive ban.” This would create a stat-
utory presumption against the lawful shipment of MSW across State lines. Let me
be clear on this issue: a presumptive ban is unacceptable and goes too far to restrict
the free movement of commerce among the States.

The Commerce Clause of the Constitution came about because of the need to
check local jealousies in matters of protecting home markets. I believe that when
we legislate to restrict free movement of commerce in a national market, we should
tread very lightly. The creation of a “presumption” against commerce is probably the
most severe restraint on free movement we could impose short of an outright ban.
This means the “default” position is closed borders and no movement.

I believe this is precisely backwards—any “default” position should allow free
movement unless the importing State acts. A presumptive ban is far more than is
needed by importing States to address the problems they now face due to unpredict-
able waste imports. More importantly, it is far too great a limitation to place on free
movement of commerce. I agree the States should have the right to say “no” to im-
ports but a presumptive ban goes too far.

The resolution of the flow control problem also directly implicates the commerce
power. Federal legislation granting States or local governments the power to impose
flow control would grant State or local governments the power to create local waste
monopolies. Flow control proponents argue that the Supreme Court decision in the
1994 Carbone case places at risk their facilities, solid waste management programs,
and credit.

In the Carbone opinion, Justice Kennedy, writing for the majority, reminds us
that “The central rationale for the rule against discrimination is to prohibit State
or municipal laws whose object is local economic protectionism, laws that would ex-
cite those jealousies and retaliatory measures the Constitution was designed to pre-
vent.” Justice O’Connor, in her concurring opinion, reminds us that the Constitution
leaves it within Congress’ power to impose legislation that alters the preference for
free movement of articles in commerce.

In the last Congress, our bill, S. 534, contained a title on flow control. The original
philosophy on flow control was twofold. First, we sought to protect State and local
officials who, prior to Carbone, assumed their flow control laws were constitutional
and issued bonds based on that erroneous assumption. Second, we imposed a sunset
provision that eliminated flow control when the bonds were paid off or at the end
of a facilities useful life, but in any case not longer than 30 years after passage.

We deviated from this fairly clear-cut starting point as members sought to protect
facilities or systems in their States that fell outside the definitions. From our start-
ing point, we layered on protection for additional facilities or systems in markup,
between markup and floor consideration, and finally during floor consideration.
There were still Senators with unsatisfied needs at final passage who would have
sought further expansion in conference. At the end of that process, the original nar-
row intent of S. 534 was all but lost to well-intentioned efforts to protect local eco-
nomic interests.

Two more years have passed since we approved S. 534’s flow control provisions.
We are now 3 years removed from the Carbone decision. I believe it is time to reex-
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amine the issue of flow control in light of the experience of the last 3 years to deter-
n}lline1 difbthe legislation is still needed and what the proper scope of any legislation
should be.

The flow control panel today will reveal that there are two compelling and com-
peting local interests at stake, in addition to the national interest on regulating
interstate commerce. State and local flow control laws were widely used until
Carbone as a tool to guarantee that projected amounts of waste and revenues would
be received at a waste management facility. The revenue is used to pay off the
bonds that financed construction of the facility. Revenues are also used for other re-
lated purposes like funding recycling programs or household hazardous waste collec-
tion programs. In some cases, the bonds were issued on an assumption that flow
control was constitutional, even though that assumption turned out to be wrong.

The competing local interest is that waste disposal is cheaper under a competitive
system than it is under a government-created monopoly. Reimposition of flow con-
trol, in the view of these parties, amounts to a hidden tax on those that are forced
to dispose at a facility charging above-market rates.

Since the Carbone decision, CRS reports that 18 MSW bond issues have been
downgraded. Fifteen of these downgrades occurred in the first 12 months after the
Carbone decision, and relatively few have occurred in the 2 years since we last took
testimony on this subject. Testimony received from Standard & Poor’s, which rates
approximately 40 percent of the MSW bond issues, states that:

The downgrades that have occurred are a result of increased competitive
pressure which has led to an overall decline in credit quality. These ratings
are not solely based on the absence of Federal flow control. However, in all
four cases [of ratings downgrades], the high fixed costs associated with
waste-to-energy facilities have limited financial flexibility and resulted in
high tipping fees which are above those of alternative disposal facilities.

If we are going to take the dramatic step of granting Federal permission for the
creation of local trash monopolies that burden interstate commerce, I want to be
sure that we are fixing an acute current problem. I also want to be sure that the
cure is not worse than the problem we seek to solve.

Justice Kennedy wrote in Carbone: “The Commerce Clause presumes a national
market free from local legislation that discriminates in favor of local interests.” 1
agree. [ said 2 years ago in my opening statement that “I will tread cautiously with
respect to interfering in the waste market.” This is still my view.

Senator CHAFEE. Senator Lautenberg, do you have a statement?

OPENING STATEMENT OF HON. FRANK R. LAUTENBERG,
U.S. SENATOR FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Yes, Mr. Chairman.

This is a subject that’s had great interest in the State of New
Jersey. Mr. Chairman, I in the last Congress, once the Supreme
Court declared in the Carbone decision that flow control laws were
unconstitutional, this committee passed, and the Senate approved,
an amended bill to grandfather State flow control systems and to
gllow Governors to restrict the transportation of trash into their

tates.

However, despite efforts by a unified New Jersey delegation, the
House failed to act. In the face of this gridlock, States and commu-
nities across our country have tried to adjust to the new post-
Carbone reality. As more time has passed, and governments have
modified their policies, the issues facing the Congress have evolved
significantly and are now very different than those that existed in
the last Congress.

In the past, I even led filibuster in the Senate to allow New Jer-
sey and other States to transport municipal solid waste across
State lines, at least until we could achieve self-sufficiency. At the
same time, after the Carbone decision, I insisted that should Con-
gress grant States the right to restrict interstate transport of
waste, it should also grandfather existing flow control systems that
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New Jersey and other States established to provide for adequate
intra-State disposal.

Now, given what’s happened in the real world in the past 2
years, these debates seem somewhat stale. In the absence of any
definitive Congressional action, communities in many States that
have flow control are now taking advantage of a more competitive,
free market system.

In New Jersey, the situation has been a little more complicated.
A Federal court in the State declared the State’s flow control sys-
tem unconstitutional pursuant to Carbone, but stayed its decision
for 2 years, in anticipation of congressional action.

Yet despite the stay keeping flow control in effect, there has been
considerable leakage, as we say, out of the State. Many inciner-
ators and landfills have lowered their tipping fees and prices have
gone down for consumers. Mr. Chairman, communities in New Jer-
sey are trying to adjust to the Carbone decision. The genie, how-
ever, is out of the bottle. The possibility of reinstating flow control
in 1997 may have a very different impact than the question we
faced in 1994 and early 1995.

In many places, the reinstatement of flow control would mean
that waste disposal costs would increase for consumers. A free mar-
ketplace is bringing benefits to local communities. At the same
time, the situation is putting many disposal facilities dependent on
flow control into financial difficulty and we can’t ignore that fact,
either.

Meanwhile, Governors and Senators continue to argue the case
for interstate restrictions on waste transport. The cross currents in
this debate will be reflected in the testimony of our witnesses
today. I understand our colleagues, Senator Levin and Senator
Coats, remain committed to restrictions on interstate waste trans-
port, although these restrictions seem in my view to have no solid
economic or environmental rationale.

Two of my colleagues from New Jersey, who are here now, Con-
gressman Pascrell and Congressman Franks, reflect the dilemmas
in our State. Mr. Pascrell, a Democrat, and former mayor, supports
the free market, because he has seen the benefits it’s brought to
his city. Mr. Franks, Republican, supports a regulated intra-state
market, because his district has facilities built under the flow con-
trol regime.

I recognize the validity of both of their concerns, and we’ll listen
to the debate with interest while reserving judgment. The public
policy decision we make or fail to make will have significant long-
term ramifications.

I look forward to today’s testimony to help clarify the situation.
I thank you, Mr. Chairman.

Senator CHAFEE. Thank you. As I mentioned before Senator Bau-
cus and Senator Reid arrived, I am anxious to move along. We've
got quite a few witnesses here. I'd like to, if anybody has an open-
ing statement, we certainly look forward to have it put in the
record. Senator Reid, do you have any comments?
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OPENING STATEMENT OF HON. HARRY REID, U.S. SENATOR
FROM THE STATE OF NEVADA

Senator REID. I'll follow the admonition of the chair. I am here
for a number of reasons. One, I'm a member of the committee. And
Mr. Chairman, also, I have followed the travails of Senator Coats
over the years. And I wanted to have a first row seat to watch his
performance here today.

[Laughter.]

Senator CHAFEE. Well, he’s had a lot of experience at it.

Senator Baucus.

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR
FROM THE STATE OF MONTANA

Senator BAucus. I have a statement, Mr. Chairman. And I do so,
Mr. Chairman, because this is such an important matter, and one
that I've been involved with for many years, in fact, three or four
Congresses. And I just think it’s time, frankly, we get this matter
behind us so that we can show Congress actually can do something.

Senator CHAFEE. Well, as you know, we passed it here. It’s the
House that didn’t pass it.

Senator BAUCUS. That remains another subject, Mr. Chairman,
which I will not, in deference to you, get into at this moment.

But it is time we finally get this passed through both Houses of
Congress and the conference report adopted by both Houses.

Mr. Chairman, it’s a very simple issue. Boiled down to its es-
sence, the question is, should a State, should a local community—
I'm speaking now of the interstate transport of garbage, not flow
control—have the right to say “no” to garbage being transported
from some other State into that State. That’s the central question.

I believe the answer to that question should be yes, that it is ir-
responsible for a community, a State, to ship that State’s garbage
out of State. It’s just a variation of the “not in my backyard” syn-
drome. It’s that simple. We want to encourage communities to recy-
cle, take care of their own garbage. We also want to allow commu-
nities to say “no” to the transportation of garbage into their own
State. It’s just a very simple matter.

I know there are some equities back and forth, because some
companies want to transport garbage, and we have different popu-
lation densities in different parts of the country.

But the bill that I introduced on this subject yesterday goes a
long way toward resolving that balance. I hope, Mr. Chairman, we
can finally get this issue behind us after all these years. It will also
deal with flow control, which is a little bit more contentious, and
a little bit more difficult to deal with.

But with respect to the garbage issue, I just very much hope that
finally, both Houses can pass a bill, and the conference report is
adopted by both Houses.

[The prepared statement of Senator Baucus follows:]

STATEMENT OF HON. MAX BAucus, U.S. SENATOR FROM THE STATE OF MONTANA

Mr. Chairman. Thank you for holding this hearing on the question of interstate
garbage shipments.

I regard this as a very simple question. Should a State, or a town, have the right
to decide whether it wants to host a big garbage dump for waste from other States?
Or should States and towns have nothing to say about it?
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To me the answer is simple. People should have the right to say “no.” And we
need to give them that right.

Many States are looking to put their garbage somewhere else. In New York, for
instance, the closing of the Fresh Kills landfill means that some 5 million tons of
garbage each year needs a new home. The State can take only a fraction of that
waste. So the rest, about 4 million tons a year, has to go out-of-state. To Pennsyl-
vania, New Jersey, Ohio or beyond.

Now I want to single out New York. Many other great cities have similar troubles.
For example, a few years ago Miles City, Montana faced the prospect of becoming
a dumping ground for Minneapolis trash. The 5,000 citizens of Miles City had no
say at all in whether a “mega-landfill” would go up right in their back yards to take
care of garbage from a city nearly eight hundred miles away.

Trash disposal is tough. But simply dumping one city’s garbage problems on
unsuspecting, perhaps unwilling towns hundreds of miles away is wrong. It is un-
fair. Every town in America should have the right to say “No.”

But as my colleagues know, they don’t have that right. State laws restricting out-
of-state garbage have consistently been overturned in court as a violation of the
Commerce Clause of the Constitution. So we need a national law to preserve this
basic part of self-determination—the right to decide whether or not a community
wants to accept out-of-state garbage.

T've introduced a bill which I think achieves that objective. But it also strikes a
balance. It will work for every community, in every State. It is very similar to the
bill the Senate and House nearly passed about 3 years ago.

I hope that following this hearing, the committee will have a business meeting
to consider my bill. We need to get moving on this issue.

Mr. Chairman, that is why I thank you for holding this hearing. And let’s get to
work.

Senator CHAFEE. Thank you, Senator Baucus.
Senator Boxer’s statement will be placed in the record.
[The prepared statement of Senator Boxer follows:]

STATEMENT OF HON. BARBARA BOXER, U.S. SENATOR FROM THE
STATE OF CALIFORNIA

Mr. Chairman, thank you for calling this hearing today to revive this important
discussion concerning disposal of our nations’ waste.

As you know, Congress has come very close in the last few years to passing inter-
state waste and flow control legislation. I am hopeful that with your leadership, we
will be able to act quickly to finally resolve these issues which have caused much
unnecessary litigation and economic hardship throughout the nation.

In my State of California, counties are required to meet aggressive recycling and
waste reduction goals—there was a 25% reduction by the beginning of the 1995 and
there must be a 50% reduction by the turn of the century. To meet these ambitious
goals, California counties must aggressively manage their municipal solid waste.

However, California communities do not use flow control authority to do this. In-
stead, they rely on contracts with private waste companies to ensure that their gar-
bage goes to a designated recycling plant or other waste facility. They also believe
that the Supreme Court’s decision in Carbone v. Clarkstown does not restrict such
contracts.

Many California counties have contacted me to voice their concern about potential
impacts Federal legislation may have on their ability to meet the State’s solid waste
goals. They fear that the bill will unintentionally restrict their ability to employ con-
tractual agreements to direct waste to particular waste facilities.

As you may recall, I was unable to support final passage of legislation introduced
last session. The legislation did not adequately address the needs of many California
cities and counties which have incurred debt in order to achieve California’s ambi-
tious integrated waste management requirements.

I intend to follow this issue closely and will work to preserve the ability of Califor-
nia’s counties to meet their waste management responsibilities.

Thank you again, Mr. Chairman and Senator Baucus, for the hard work that you
have put into resolving these complex waste questions. I welcome our witnesses
today, and look forward to hearing their testimony.

Senator CHAFEE. Now we have a distinguished group before us,
and I would ask Senator Coats if he would please proceed.
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STATEMENT OF HON. DAN COATS, U.S. SENATOR FROM THE
STATE OF INDIANA

Senator COATS. Mr. Chairman, thank you very much. I very
much appreciate the opportunity to testify this morning.

This is not an issue new to anybody on this panel, and certainly
not new to those of us down here at the witness panel. Many, many
States are affected by this matter. It’s an important issue to my
State, as members of the panel know, it’s something I addressed
attention to very early in my Senate career. We've had some inter-
esting battles over the years to try to finalize this legislation.

The irony is that we have worked through a number of difficult
issues and come to a bipartisan, in fact overwhelming consensus
here in the Senate, in terms of how we ought to proceed. There’s
been give and take on both sides. That’s part of the legislative proc-
ess. Nobody got exactly what they wanted. But we were able to
forge compromises, and I think, workable legislation in the past,
and I see no reason why we can’t do that again.

I agree with Senator Baucus in saying that enough is enough,
let’s get this thing done and prove that we can actually address an
issue that’s important to an awful lot of people and an awful lot
of State authorities across the country.

Now, there’s fresh impetus, I guess, and I'll use a pun, fresh im-
petus for us to move because of the announcement by the city of
New York that they’re going to be closing the Fresh Kills landfill.
That has immense implications for all individuals outside of New
York, particularly those States and areas most close to it. The
State of New York has had an 87 percent decline in landfills since
1986. So their capacity to receive an extraordinary amount of vol-
ume, it’s going to be about 13,000 tons of solid waste per day, when
they close Fresh Kills, the capacity of these out of New York City
receiving sites to absorb this kind of volume just doesn’t exist.
We're talking figures approaching 5 million tons of garbage on an
annual basis.

My State, like others, continues to be impacted adversely by out-
of-state trash. We’ve been a net importer of waste for over 6 years.
Last year we received the largest amount of out-of-state trash, over
1.8 million tons, of any year of those six. But until the Congress
acts and passes legislation, as we all know, there’s nothing that we
can do about it in terms of placing reasonable restraints and re-
strictions on how that trash comes into our State.

Last year, as I said, we passed, we enacted legislation in the
Senate. We came close, but close doesn’t count. We’re now moving
into a new Congress with a new major threat facing us with the
closing of Fresh Kills landfill. Appropriately named, I guess, Fresh
Kills. The problem is, by the time the waste gets to Indiana, it’s
not fresh. And it creates a problem for us.

We had 94 Senators support the legislation that this committee
drafted last year. I want to thank the Chairman and thank the
ranking member and thank the members of the panel for working
expeditiously last year to forge a compromise piece of legislation
that earned the support of 96 Senators. I also want to thank the
Chairman for his expeditious scheduling of this issue in this Con-
gress, and his willingness to move forward to, once again, put in
place legislation that can address the problem.
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I've reintroduced legislation. I've made some modest modifica-
tions in response to inquiries we've had from Governors and from
importing States in terms of things they think they need in this
legislation. I'm more than happy to work with the committee in
trying to forge a consensus on how we should move forward.

My colleagues, Senator Specter and Senator Levin, really rep-
resent a great number of Senators from importing States that want
to work with us in this regard.

Finally, with respect to flow control, let me just state that has
not been a major concern of mine. I wanted to address the solid
waste issue just on the matter of solid waste. I understand that
flow control is an issue that is related to this, and we forged a com-
promise on that last year. Hopefully, we can address the concerns
that Senator Lautenberg and that other States raised relative to
flow control and the changes, some of them court ordered changes,
that have taken place in the last 2 years.

Let me finally state that as I conclude my remarks, I am not ar-
guing for an outright ban on all waste shipments between States.
There are examples of effective and efficient cross border waste
management.

However, we must give States a role in making waste manage-
ment decisions. Because without congressional authority, we will
be unable to even sit at the table to state our case for determining
our own environmental destiny relative to our ability to dispose of
trash. There are many States and many communities that can and
want to make arrangements with out-of-state haulers. I think
that’s appropriate.

I also think it’s appropriate, however, that a State have the abil-
ity to put some reasonable regulations on there so that it can en-
sure that its own waste disposal needs are not overwhelmed by un-
wanted imports from out of State.

Again, I commend the committee for taking expeditious action on
this, and I look forward to working with you in the days ahead,
hopefully not years ahead, but days ahead, as we move forward on
this legislation.

Thank you, Mr. Chairman.

Senator CHAFEE. Thank you, Senator Coats. I just want to briefly
say, yes, we want to move forward on this, as I told you when you
and I have had conversations. From what you said, you support
what we did last year, indeed, you voted for it. But obviously, you
could have voted for it, and still had some reservations. But that
S. 534, you still support.

Senator COATS. Well, I do. I would like to work with the commit-
tee, I think it provides the foundation for how we proceed this year.
We work, obviously no one was 100 percent satisfied with that leg-
islation, because it tried to bring together two competing needs.

I have in the meantime, as I stated, heard from a number of
Governors and States relative to issues that they would like us to
address. I don’t think they are issues that can’t be worked on. I
would like to present those to the committee. I could detail those
for you if you want, but I'm happy to work with your staff and give
that information to you.

There are some modest changes that I think are important to im-
porting States that we can incorporate in this bill without jeopard-
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izing the support from the importing States. I know they have
some concerns on flow control changes, and I think we can just put
them all in play and work on a new bill that brings these minor
modifications, but essentially preserves what we did last Congress.

Senator CHAFEE. Thank you. What I’d like to do, if you can stay,
Senator, for a few minutes, what’s your situation?

Senator COATS. Well, we have a closed Intelligence hearing rel-
ative to the Lake situation at 10 o’clock that all of us, it’s sort of
a command performance that we've been asked to attend.

Senator CHAFEE. That may be moot.

Senator COATs. Well, I thought it was moot, and I was just given
a note that it’s

Senator CHAFEE. Does anybody have a question of Senator
Coats?

[No response.]

Senator CHAFEE. All right, thank you, Senator.

Senator Specter.

STATEMENT OF HON. ARLEN SPECTER, U.S. SENATOR FROM
THE COMMONWEALTH OF PENNSYLVANIA

Senator SPECTER. Thank you very much, Mr. Chairman. I appre-
ciate an opportunity to appear here this morning to set forth my
views and I know my full statement will be made a part of the
record, I will summarize it.

I think that when Senator Coats says the garbage doesn’t smell
very good by the time it gets to Indiana, he vastly understates the
issue. It doesn’t smell very good ever. It’s a long way from New Jer-
sey to Indiana, but it goes through Pennsylvania and New York,
and then he stops, as Senator Coats points out. But I recollect
more than a decade ago, the garbage trucks piled up outside of the
highways in Scranton when my late colleague Senator Heinz and
I first started to move on this issue.

I'm very hopeful that we will get this legislation passed early in
the Senate, try to get our colleagues in the House to move ahead
on it as well. We came within a hair’s breadth of having it done
in 1994. I remember the day very well, without getting into too
many of the particulars, we were practically in agreement in the
Senate cloakroom. I went to catch the train, confident that the ar-
rangement had been worked out, and got a recall message and
came back to the Senate cloakroom. It did not work out.

It is a matter which requires our attention. Because the Supreme
Court of the United States has said that on constitutional grounds,
the States may not control interstate commerce. So it’s up to the
Con}glress. We have the authority to do it. And we really should act
on that.

The situation in Pennsylvania is a very serious one. Wherever I
travel, I hear objections on it. In 1993, we had some 3.9 million
tons of out-of-state municipal and solid waste. It rose to 4.3 in 1994
and 5.2 in 1995, and a record 6.3 in 1996.

Senator REID. Six point three what?

Senator SPECTER. Six point three million tons.

Senator REID. Did you get any?

Senator COATS. There’s still some left over for Indiana, even after
the 6.3 million tons.
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Senator SPECTER. Pennsylvania is a large State, Senator Reid.

The issue of flow control is a difficult one. We have competing
interests there. My sense is that we worked it out about as well
as we can, although there may be some issues which need to be re-
visited. The bill that we passed in the 104th Congress has a com-
promise set of ingredients that allowed a Governor to unilaterally
freeze out-of-state waste in 1993 levels at landfills and incinerators
that receive waste in 1993. It included an important State ratchet
providing that a Governor could——

Senator CHAFEE. Senator, you're discussing last year’s bill?

Senator SPECTER. Right. Just the highlights of it, including an
important State ratchet providing that a Governor could restrict
waste imported for any one State in excess of 1.4 million tons in
1996, down to 550,000 tons in 2002 and thereafter, providing a con-
crete incentive for the large exporting States to get a handle on
their solid waste management immediately.

I thank the chair and the committee for scheduling an early
hearing, and am hopeful we can move ahead. Right now, we do
have floor time in the Senate where we could take it up and per-
haps at some leisure. We don’t have the leisure later on, when we
have tight time agreements, but have the kind of debate if we need
it to move ahead and pass the legislation.

I thank the chair and the members for listening.

Senator LAUTENBERG. Before we—I recognize Senator Coats has
time constraints.

Senator COATS. Well, Senator Baucus just gave me a note saying
it was canceled. I just had a note 5 minutes before saying it was
on.
Senator BAucus. I just checked about 2 minutes ago.

Senator COATS. I think your information is more current than
mine, so I have a little time here.

Senator CHAFEE. So you can stay, Senator.

Senator SPECTER. Mr. Chairman, I'm going to have to ask to be
excused.

Senator CHAFEE. Let me just ask you one question before you go,
Senator Specter. First, Pennsylvania is the largest single importing
State in the country, which you're aware of. You've got a lot of
stake in this, obviously.

Second, from your comments, I gather that you are, yes, you'd
like changes if they could be made, but I take it you would find
S. 534, which we did last year, acceptable?

Senator SPECTER. I would, Mr. Chairman. I think there can al-
ways be improvements. And like Senator Coats, I am contacted by
very many people who have a lot of changes. But I think the time
has come to act if we’re to really address this issue.

Senator CHAFEE. Yes, we recognize every change you do roils up
somebody on the other side.

Senator SPECTER. And it passed by big numbers, and it accom-
modated most of the interests of most of the States.

Senator CHAFEE. I thought so, likewise. The Senator has to go.
Does anybody have a question?

Senator LAUTENBERG. I would just like to note, if I might, Mr.
Chairman, about the dilemma that we face here, as we look at the
possibilities of legislation. Pennsylvania, for instance, ships out
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800,000 tons, and many of our States have the same exact param-
eter, where some comes in and some goes out. Of course, the num-
ber of import, of tons imported to Pennsylvania are substantially
larger. But this is a problem that doesn’t get easily solved.

I would ask either one of you, if your Governor had the right to
tell the owner of a licensed landfill that he could no longer accept
out-of-state garbage, might that look like takings under the view
of many here, when property is condemned to eliminate economic
opportunity in association with that property, if it meets all the
tests, zoning, etc.?

Senator CoATs. Well, I'll start with that, and then let my col-
leagues address it also. If we want to have a situation in this coun-
try where no State has the right to address matters that degrade
its environment, and just simply absolutely leave it to the free
market, then we might as well cancel the Clean Air Act. We might
as well cancel all environmental rules on the books that give any
kind of State authority and power to make reasonable restraints
against the free market system in the interest of improving their
environment.

We see this as a major environmental issue in the State of Indi-
ana. Our State legislature passed and the Governor signed legisla-
tion that put us on one of the most progressive courses of dealing
with our environmental laws in Indiana of any State in the Union.
We have an aggressive set of legislation and laws that require recy-
cling, that require waste reduction. We've taken responsibility for
our own environmental future.

Yet all of that effort is overwhelmed if we have no say whatso-
ever in the amount of material that in effect overwhelms our abil-
ity to control our own environmental destiny. As I said in my state-
ment, we’re not stating that we are placing an outright ban on out-
of-state waste. That’s where I started the legislation, and I think
I've come a long way since then.

We are allowing States and communities to enter into arm’s-
length transactions in terms of arrangements to receive waste for
economic benefit. But we’re simply saying that, the State has to
have some ability to say, to put reasonable restrictions on that
when it overwhelms the local area, or the State’s effort to control,
to even have the capacity for its own waste.

Senator SPECTER. If I may respond briefly, I note Senator Lau-
tenberg’s comment about Pennsylvania shipping out a little over
800,000 tons, which is a very small amount compared to the more
than 6 million which came in last year. We have this long, un-
guarded border between Pennsylvania and New Jersey. I hope we
can retain it, passage over the Ben Franklin Bridge, for example.

On the issue of a taking, I do not think we run into a constitu-
tional problem of taking property without due process of law under
the fifth amendment. There are many regulations which are much
more stringent than this which could confront taking property. I
think this is a reasonable regulation. The Congress does have the
authority to restrict interstate commerce, in a sense, every time
you impose a restriction there might be considered to be some tak-
ing of somebody’s rights or somebody’s property.

But I think that the kind of legislation we passed in the 104th
Congress would pass Constitutional muster easily.
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Senator LAUTENBERG. Well, I would for just a minute more like
to pursue something that Senator Coats and I have kind of argued
this question in the past. I once threatened to send out notices to
all of our colleges and our high schools where the players, possible
football players, and many of them were really great, were re-
cruited for Notre Dame and otherwise, and I said, don’t go there,
because they’re only going to insult you. But I think we’re past that
stage now, of the portrayal of the fat guy from New Jersey with
a cigar, saying, we're going to dump on——

Senator SPECTER. Oh, don’t abandon that threat, Senator Lau-
tenberg——

[Laughter.]

Senator LAUTENBERG. I'm going to give you a little——

Senator COATS. That commercial won awards.

Senator CHAFEE. Let’s move on with this.

Senator SPECTER. If you want to reopen that issue, I'm happy to
do so. Because it makes great

Senator CHAFEE. No, I don’t think we want to reopen anything
like that.

Senator SPECTER [continuing]. Theater, but it doesn’t make good
legislation.

Senator LAUTENBERG. Mr. Chairman, if I might make this point.
We are the beneficiary, let me reverse that, the recipient, of tons
of contamination from Indiana and other States west. When you
say, when you raise the question, and it’s a legitimate question to
be raised, but the answer is a little bit, I think, more obscure than
a yes or no. Does a State have a right to block contamination that
comes from another place to its shores, or to its boundaries.

I say, OK, let’s start with Indiana and New Jersey, and erect the
kind of facilities that doesn’t have that stuff going up in the air and
falling down all over our place, no matter what we do to protect
ourselves.

The point I make, and I think this is a critical one, in your state-
ment about if no State has the right to protect itself, we get to the
fundamental question about whether or not we are a federation, we
are a Nation of States, each of whom has some obligation to the
other. If we can’t work on that basis, heaven forbid. Because I can
see New dJersey saying to the trucks that pour across our State
from Pennsylvania carrying coal and saying, stay out of here, get
rid of your coal some other way. Or other States sending cargo out
through our ports, or again, Indiana contributing very substantial
amounts of contamination through smoke-stacks that dump pollu-
tion on our State.

So you have a problem, Senator Coats. It’s not one that can be
easily resolved by saying, OK, let’s just cut it off in one part and
accept the others.

By the way, as a reminder, I'm sure you’re aware of this, I looked
at the source of the waste that comes to your State: 79 percent
from Illinois, 12 percent from Kentucky, 7 percent from Ohio, 2
percent from Michigan. There’s hardly any that comes from our
area to your State.

So we don’t have a direct argument on this, but we do have a
very important disagreement.
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Senator COATS. Well, Senator, when this issue started, we had
a very direct argument, because most of our waste was coming
from New Jersey. I'm proud of the fact that by raising my voice
and providing legislation in the Senate, which we were able to stop,
we were able to convince New Jersey that Indiana shouldn’t be the
repository of your solid waste. You found other States to dump it
in, and we're pleased that you’re not coming to Indiana with that
waste.

As far as the contamination from electric coal-fired generating
plants, you and I both voted for the Clean Air Act, which placed
extraordinary financial burden on the industries of Indiana and the
taxpayers of Indiana. But both Senator Lugar and I supported that
effort, against considerable public opposition within our State. Be-
cause we knew rates were going to go up.

All in an effort, based on somewhat sketchy scientific information
and since confirmed that perhaps that wasn’t the problem with
acid rain. Nevertheless, we thought it was an appropriate thing to
do to help preserve the environment in a way that you and I both
want to preserve it. It was at considerable cost to our State, and
I would put up the amount of money that our State, our taxpayers
have spent to clean up the environment against what New Jersey
has done with its solid waste, and match you easily on that one.

So I think we’ve done our share. But frankly, Mr. Chairman, just
in conclusion here, we don’t solve this problem by dredging up old
issues. If we're going to get back into a tit-for-tat, as we were 6 or
8 years ago, when we were promised that all New Jersey needed
was a few years to clean up its act and then there wouldn’t be a
problem, I can engage in that kind of back and forth. I think the
constructive thing to do here is what I've suggested in my opening
statement, and that’s put past issues and disputes behind us and
move forward with consensus legislation, like we did in the last
Congress.

Senator CHAFEE. That’s what I'd like to do. I'd like to concentrate
on the legislation that’s before us, the S. 534 from last year. And
thlglt suggestions we have, as that bill passed last year overwhelm-
ingly.

Now, we’ve been joined by two colleagues. As I mentioned before,
we've had the two representatives from New Jersey here. We al-
ways say when you’re waiting, you know when the pilot says thank
you for your patience, that you've sat on the runway for 2 hours.
I haven’t had any patience at all. But I get thanked for it. So I
want to thank you both for your patience here.

Senator Smith, do you have any comments?

Senator SMITH. Have the witnesses spoken?

Senator CHAFEE. No, they have not.

Senator SMITH. Well, I have a statement that I'd like to make,
but I'll be happy to defer to hearing the witnesses, and then I’ll
make it.

Senator CHAFEE. All right.

Senator Sessions.

Senator SESSIONS. Mr. Chairman, I have a statement for the
record. I'm interested in listening to the panel.

Senator CHAFEE. All right, fine.

[The prepared statement of Senator Sessions follows.]
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STATEMENT OF HON. JEFF SESSIONS, U.S. SENATOR FROM THE STATE OF ALABAMA

I would like to thank the chairman of this committee, Senator Chafee for holding
this hearing today to consider the issues of interstate waste and flow control.

I support the free market system and the efficiency, lower costs and other benefits
competition brings to the marketplace. The movement of trash should not be an ex-
ception so long as the methods of disposal comply with the latest regulations regard-
ing protection of the environment.

It appears to me that prior arrangements for limited flow control by communities
who have invested their funds to build state-of-the-art waste to energy plants and
environmentally sound landfills could be legitimate exceptions to this rule. Flow
control authority was believed to be legal prior to the Supreme court case of
Carbone v. Town of Clarkstown made on May 16, 1994, which held certain flow con-
trol authority to be unconstitutional. The real problem is that the decision threatens
the ability of communities to repay bonds issued to fund their solid waste projects.

If the flow of trash needed to raise revenues to support the bond debt of a facility
drops, then the community becomes responsible for paying the difference. This is a
serious question and it requires careful thought. I look forward to hearing from the
witnesses today as we discuss what can be done to deal with this situation.

The Huntsville Alabama Waste Authority has over $120 million in outstanding
debt because of the investment made in its state-of-the-art waste to energy facility.
Bonds were issued for the financing of this facility before the Carbone decision was
rendered by the Supreme Court and the plan relied on flow control authority by
Huntsville to provide revenues to finance the facility.

The city of Huntsville believed flow control authority to be legal at the time when
they agreed to enter into a contract with the Waste Authority to provide the new
facility with a steady stream of trash to support itself. Without the ability to con-
tinue compliance with the contract to haul trash to this facility, the project will
probably fail and the income necessary to retire the bonds will not exist. In any
event, it will be the people of Huntsville who will pay if we do not enact limited
flow control authority “grandfathering” protection to help those communities who re-
lied on it to finance their solid waste projects.

I look forward to hearing from the witnesses today as we look for a reasonable
approach to solving this problem, fostering competition while at the same time pro-
tecting those communities who made sound decisions to control their waste and took
on debt based on their most current interpretation of the law.

Senator CHAFEE. Now, Senator Levin.

STATEMENT OF HON. CARL LEVIN, U.S. SENATOR FROM THE
STATE OF MICHIGAN

Senator LEVIN. Thank you, Mr. Chairman.

Just very briefly, I want to come and give my very strong sup-
port to legislation to give State and local governments authority to
regulate flow of solid waste into and out of their jurisdictions. I re-
member when I was in local government, for 8 years, how excruci-
atingly difficult it was to make siting decisions and to make deter-
minations as to where we would dispose of waste, how we would
dispose of waste, and so forth.

It seems to me, once we have a planning process and a decision-
making process like that, made by local government, with all the
difficulty and complexity involved therein, that we should not ig-
nore it and not override it totally, but indeed, allow States and
local governments to have a say in determining the flow in and the
flow out of waste. Otherwise, it is almost impossible to issue bonds
for facilities relative to disposal of waste. It is really very difficult
if not impossible to get local governments to make siting decisions
for the disposal of waste.

The other day, we had a site in my home State, which announced
a decision to receive 500,000 tons of trash annually from Canada.
Now, Canada is a pretty big place. And the idea that we would
take a community that has made very difficult decisions in terms
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of waste disposal to suddenly have a private contract entered into
with a company in Canada to bring a large amount, at least rel-
ative to that site and to that particular area, of waste from Canada
into my home State, ignores any fair treatment of local government
and State government in the control of their own environment.

So I would hope that we would promptly take up a bill which
would permit reasonable controls. Simple price competition is not
going to drive good planning in this area of public activity. I think
that it’s so long overdue that we allow State and local governments
back into this arena that I would hope this committee would ac-
tively participate in making that happen.

Finally, in answer to Senator Lautenberg’s question about
takings, I think it’s quite clear from the Supreme Court opinions
that these activities would not be considered takings, or else the
Supreme Court would not have suggested, either impliedly or ex-
plicitly that Congress could authorize State and local governments
to have this kind of a role. I don’t think they would either by impli-
cation or explicitly have reached that conclusion if there were a
taking involved.

So I would think those Supreme Court opinions, which give Con-
gress the role which we’re now exploring, do give us the green
light. Before my red light goes on, I'll simply thank the committee
for allowing us to testify and for hopefully giving some impetus to
legislation that is long overdue, so that our State and local govern-
ments are not treated unfairly and in a high-handed way when it
comes to the very, very important question of waste disposal.

Thank you.

Senator CHAFEE. Senator, you voted for final passage of S. 534
in 1995. Should we come up with a bill similar to that, would you
be supportive of it?

Senator LEVIN. I would. I'd like to see some changes in it, as I
think many of us would, that would be improvements from our per-
spective. But the answer is yes, it would be an improvement over
the present situation.

Senator CHAFEE. All right. Do you have any questions of Senator
Levin, Senator Lautenberg?

Senator LAUTENBERG. No.

Senator CHAFEE. All right, thank you very much, Senator.

Senator LEVIN. Thank you all.

Senator CHAFEE. Now we have two very distinguished members
from the House here. Mr. Pascrell, why don’t you proceed. We're
glad you're here.

STATEMENT OF HON. BILL PASCRELL, JR.,
U.S. REPRESENTATIVE FROM THE STATE OF NEW JERSEY

Mr. PASCRELL. Thank you, Mr. Chairman. Good morning to you,
and members of the committee, and to our senior Senator from
New Jersey. I'm glad to be here with Congressman Franks. We've
worked on, although we’re from different sides of the aisle on many
issues when we were in the State legislature in New Jersey, we've
agreed, we've disagreed, but we’ve always been civil.

I want to thank you for giving me this opportunity. I look at this
issue, Mr. Chairman, from two particular perspectives. No. 1, this
is beyond any doubt to me a consumer issue. And No. 2, while we
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debate in State legislatures and in the Congress of the United
States, State or Federal mandates, I believe that this is an un-
funded mandate which exists in the United States of America. It
is not funded.

I believe that flow control is a consumer issue. In this instance,
the consumer is best served by a system of open competition which
results in lower garbage disposal costs.

Before I discuss why I'm opposed to flow control, I believe it is
important for me to briefly comment on some background on how
I came to adamantly oppose flow control. Prior to being elected to
the Congress, I was an Assemblyman in New Jersey for 9 years.
I served as Mayor of the third largest city for 7 years, Paterson,
NJ. It was during my tenure as Mayor where I gained first-hand
experience in paying for flow control.

In 1995, the city of Paterson spent $11 million of its $137 million
budget on waste disposal. This is roughly 13 percent of the munici-
pal side of the budget. Then we had to send the waste to an incin-
erator in neighboring Essex County.

These precious dollars that funded this overpriced disposal might
have otherwise supported additional fire protection, police, edu-
cation. The city of Paterson in a lawsuit asserted that if it were al-
lowed to pay market costs for disposal it would have saved approxi-
mately between $169,000 and $233,000 per month. Due to waste
flow control in our State, passed by our State, we have the highest
disposal costs in the Nation. This is unacceptable.

Prompted by these experiences and the U.S. Supreme Court’s de-
cision, which held that flow control laws violate that constitution
we live under, I, along with my former colleague, whom you will
hear from later, Assemblyman and Mayor John Rooney, became
the founding members in 1995 of the Mayor’s Task Force Against
Flow Control. Two hundred and forty mayors out of the 530 some
in the State of New Jersey joined us.

We all agree that flow control costs our cities tens of millions of
dollars each year, that flow control stifles the operation of the free
market, and that at the end of the day, there is no reason that New
Jerseyans should not enjoy the benefits of the free market and the
operation of their solid waste system.

I'm interested over the past few years of those who have pontifi-
cated about open markets and free competition, except when it
comes to certain issues. These issues impact upon local govern-
ment. I believe that Tip O’Neill was correct: “all politics is local.”

The simple goal of the task force was to ensure that municipali-
ties have the right to send trash to the cheapest waste facility
available. Mr. Chairman, the imposition of solid waste flow control
is a flawed policy that benefits neither the consumer, the taxpayer,
nor the general economy. The only beneficiaries are local govern-
ment officials and county utility authorities. Flow control is not
necessary to enable governments to obtain bonds needed to build
waste facilities. With flow control assurances, underwriters are
willing to issue bonds for facilities that could prove wasteful and
incapable of competing in an open marketplace. I would hope that’s
what we all want.

If underwriters do not want to support construction of a facility,
that’s a good thing. It protects taxpayers and consumers from sub-
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sidizing what would be a poor investment decision by the local gov-
ernment in the first place. Groups like the New Jersey Environ-
mental Federation and the Sierra Club are also opposed to flow
control, adding yet another voice to the already long list of those
in opposition.

The fact of the matter is that flow control legislation is simply
bad policy. I'm strongly opposed to it. Local governments, small
businesses and households are better off without it. We should let
the free market determine the lowest price to the benefit of all in-
volved. To borrow a quote from a former colleague, who’s Mayor of
the city of Jersey City, Brad Schundler, instead of passing flow con-
trol legislation, Congress should bury it in the trash heap of dis-
carded ideas.

Mr. Chairman, this issue is a critical one, not only for New Jer-
sey but the entire Nation. No one is suggesting, those of us who
oppose flow control legislation, no one is suggesting that a helter-
skelter, cavalier system dominate. What we’re saying is, the struc-
ture that exists now in America is unacceptable to the consumer
gnd unacceptable to the municipal tax rolls throughout the United

tates.

In conclusion, let me add this. In New Jersey, waste flow laws
force us to use disposal facilities designated by the State and the
county agencies even though these facilities charge tipping fees far
in excess of what we pay or would pay in the free market. We can’t
justify this. Every year our taxpayers are forced by the system that
exists in the State of New Jersey to forego other necessary services
in order to pay for the millions of dollars in solid waste disposal
costs that we need to incur.

Mr. Chairman, we want to work together to fashion legislation
that will provide for a free and open market which will have some
structure, so that we do not impugn the integrity of any State.
What I've noticed since coming here, Mr. Chairman, is instead of
the partisan politics, we've often fallen into the sectional politics in
the first 3 months since I've been here. I don’t think it’s healthy.
I don’t think it’s wise. I don’t think it proves anything.

I want to work with you to come up with a solution to this prob-
lem. Thank you very much.

Senator CHAFEE. Thank you very much, Representative Pascrell.
Yes, indeed, we all want to work and see if we can solve this prob-
lem.

Representative Franks, why don’t you proceed.

STATEMENT OF HON. BOB FRANKS, U.S. REPRESENTATIVE
FROM THE STATE OF NEW JERSEY

Mr. FRANKS. Mr. Chairman and members of the committee,
thank you for giving me this opportunity to testify in support of
Federal action required to avert a crisis in my home State of New
Jersey.

At issue today is a court ruling that if left unanswered could
jeopardize the solvency of more than $1.7 billion in bonds issued
by New Jersey counties to construct waste disposal facilities. With-
out congressional intervention, the burden of repaying this debt
will fall on innocent taxpayers. Through no fault of their own, tax-
payers could see huge increases in their local property tax bills.
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Mr. Chairman, I am not here to argue the pros and cons of flow
control. Rather, my objective is to ensure that the taxpayers of New
Jersey are not penalized because the Federal courts have invali-
dated a longstanding State policy. Let me briefly describe how New
Jersey finds itself in this untenable position.

Two decades ago, the State faced a solid waste crisis. With most
of the State’s landfills having reached capacity or forced to close
due to the tighter environmental regulations imposed by RCRA,
New Jersey was forced to rely heavily on out-of-state disposal. At
one point, New Jersey was shipping nearly 55 percent of its trash
to other States, and the costs of disposal were skyrocketing.

In response, our State legislature passed the 1978 Solid Waste
Management Act, which required each of our 21 counties to develop
a plan to dispose of their trash within the State. Counties issued
over $1.7 billion in bonds to finance the construction of inciner-
gtors, transfer stations and landfills to comply with the State man-

ate.

In my district alone, the County of Union issued more than $300
million in bonds to finance the construction of a waste-to-energy in-
cinerator. The financial scheme under which this and dozens of
other facilities were constructed was based on the State’s ability to
direct all the trash generated in a specific geographic area to a par-
ticular disposal facility. The authority to direct the disposal of
trash was essential to ensure that county utility authorities would
have a guaranteed, steady flow of trash required to pay for the con-
struction of disposal facilities.

Therefore, ever since the late 1970’s, flow control authority has
been an integral component of New Jersey’s solid waste manage-
ment system. The 1994 Carbone decision and the subsequent At-
lantic Coast decision have thrown New Jersey’s solid waste dis-
posal program into turmoil. The Carbone decision declared the
practice of flow control to be unconstitutional. The Atlantic Coast
decision upheld the Carbone ruling and gave our State 2 years
after the last appeal to end its practice of directing waste flow.

I recognize that allowing the free market to dictate solid waste
decisions is ultimately in the best interests of consumers and tax-
payers. However, New Jersey needs time to responsibly make the
transition in a manner that will allow us to meet our $1.7 billion
financial obligation.

In light of the recent court decisions, the ability of New Jersey’s
counties to reimburse bondholders for the construction of waste fa-
cilities, as well as the ability to honor contracts with incinerator
operators, are in serious jeopardy.

Mr. Chairman, long before the Carbone decision, the State of
New Jersey had made an enormous investment in its comprehen-
sive solid waste management system. Taxpayers should not be
stuck with the tab because the rules have been changed in the mid-
dle of the game.

Governor Whitman, the New Jersey Assembly and all 21 of New
Jersey’s counties are asking for an extension of flow control author-
ity until the debt obligations by the counties to construct disposal
facilities have been paid off. I want the committee to know that
there is strong support for grandfathering flow control authority for
those States that had it in place prior to the Carbone decision. In
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the 104th Congress, the entire bipartisan New Jersey congressional
delegation supported H. Res. 349, and other efforts to give a tem-
porary reprieve from the effects of the Federal court decision.

In addition, the State of New Jersey, New York, Pennsylvania,
Ohio, Indiana and Michigan have all agreed on flow control legisla-
tion. I urge the committee to pass legislation to grant flow control
authority to States like New Jersey so they can repay outstanding
debts owed to investors, and then move on to an open competitive
system.

I thank you, Mr. Chairman, for this opportunity to testify. I ap-
preciate greatly your leadership over the years on this issue.

Senator CHAFEE. Now, Representative Pascrell, what do you say
to that?

Mr. PAscrReLL. What I say to it is, there’s legislation pending in
New Jersey right now that responds to the debt that my good
friend Congressman Franks talks about. In fact, part of that debt
that he talks about, the $1.7 billion, has allowed certain counties
to bond for facilities that were never built.

The wrong people in this business many times are in jail, Mr.
Chairman. Imagine bonding for a capital facility that was never
built. Now, that debt is important. It’s not going to go away. It’s
not the debt of the State of New Jersey. It’s the debt of the counties
and the authorities that have existed under the law in the State
of New Jersey.

Senator CHAFEE. Now, wait, you lost me there. I'm not sure what
you mean, they bonded to build a facility, an incinerator, let’s say.
And you say they never built it?

Mr. PASCRELL. That’s correct, sir.

Senator CHAFEE. But if they never built it, then they don’t have
the debt.

Mr. PASCRELL. They do have it, sir.

Senator CHAFEE. Then what they:

Mr. PASCRELL. They floated the bonds, sir.

Senator CHAFEE. What did they do with the money?

[Laughter.]

Mr. PAscrReLL. We’d have to have another hearing for that, Mr.
Chairman.

[Laughter.]

Mr. PASCRELL. We'd be in the wrong committee.

[Laughter.]

Senator CHAFEE. Well, New Jersey is—well, I'd better watch my
tongue.

[Laughter.]

Senator CHAFEE. What about that, Representative Franks?

Mr. FRANKS. Senator, I can only speak to the resource recovery
facility, the waste to energy facility that has been built, that is op-
erating, is accepting trash, is operating at full capacity, is operat-
ing under the tightest environmental standards in the world, and
it’s productively dealing with a problem that used to be of enor-
mous difficulty for our State.

Senator CHAFEE. What Representative Franks is saying is this
grandfather proposal, which we have considered in other years, and
yfquhknow, your Governor, all 21 of your counties, are in support
of this.
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Mr. PASCRELL. Well, 'm here to testify how I perceive it, Mr.
Chairman. You'll hear other people testifying from the State of
New Jersey as well. I have for the record stated that 240 cities
have signed up in support of what we feel is necessary.

Senator CHAFEE. You mean nationally?

Mr. PASCRELL. No, just in the State of New Jersey, Mr. Chair-
man.

Senator CHAFEE. Two hundred and forty cities?

Mr. PASCRELL. That is correct. That is correct. You’re going to
hear that again when Assemblyman Rooney speaks before you in
a little while. The question of the debt is a critical one, Mr. Chair-
man. It’s not going to go away. It’s something that we understand
as a State, even though this is incurred by the counties, that we
have to address.

Over a 10-year period, this would mean perhaps $10 per ton for
the garbage in the State of New Jersey. It is not an unreasonable
fee, considering how much the dollars would come down the cost
of reducing or providing for solid waste reduction in New dJersey
would save every municipality in the State of New Jersey. That is
not unreasonable.

We all understand that, Mr. Chairman. That’s not the issue here.
The issue is do we need a free market, and we believe we do.

Senator CHAFEE. All right, Senator Baucus.

Senator BAUCUS. Just briefly following up on that line of ques-
tions.

Mr. Pascrell, are you against any grandfathering?

Mr. PASCRELL. No, I'm not.

Senator BAucus. What about the facility that was built and is
operating that Representative Franks referred to?

Mr. PASCRELL. I believe part of that debt is questionable. But I
believe that possibly we could use some grandfathering, if that’s
the question that you’re asking me.

Senator BAucus. It is.

Mr. PASCRELL. But I think there is some obligation on the part
of the State of New Jersey, due to the fact that this is a system
that was imposed by the State on the counties in New Jersey.

Senator BAucus. What I'm looking for is some compromise here.

Mr. PASCRELL. Yes. It’s obvious that we want to compromise. I
think it’s in everybody’s better interest.

Senator BAUCUS. So that’s one area where perhaps you could
compromise?

Mr. PASCRELL. Yes, sir.

Senator BAUCUS. Any other?

Mr. PASCRELL. No, sir.

[Laughter.]

Senator BAUcUS. Mr. Franks, Representative Franks, do you
have any suggestions where you might compromise, where there
might be some more common ground?

Mr. FRANKS. Senator, I just want to point out, back in 1988, the
Third Circuit Court of Appeals of the Federal Judiciary looked at
our system of flow control. They found it to be constitutional. Only
when the Carbone decision arrived did they turn that third circuit
decision on its head.



21

The rules have been changed. We invested in a system under one
set of rules. We moved from sending 55 percent of our trash out
of State to now sending 14 percent out of our State.

Senator BAUCUS. Would you agree to some kind of grandfather
provision?

Mr. FRANKS. Yes, I think that’s a prudent way to go. As we tran-
sition to a free and open competitive market, I agree with my
friend Mr. Pascrell, that ought to be this committee’s objective, in
my judgment.

But how we pivot and reach that point, I think it has to be done
very carefully.

Senator BAUCUS. Let me be more clear here. So in the future,
you believe that there should not be, flow control should not be al-
lowed, States and municipalities cannot enact flow control provi-
sions?

Mr. FRANKS. I simply believe that the indebtedness incurred
prior to the Carbone decisions should be allowed to be paid off.
There should be an open, free, competitive market. It would be to
the benefit of all—

Senator BAUCUS. You're pretty close, then.

Mr. PASCRELL. On some issues we are, Senator. And on some
issues, we're not. I think the issue of a competitive market is im-
portant.

We'’re talking about a town, not only in New Jersey, where prop-
erty taxes are running faster than inflation, we need to address
that. The only way we can do that is go into our own municipal
budgets, whether small towns or large towns, and see how much
part of that municipal budget goes through solid waste recovery. I
mean, we put a moratorium on facilities in New Jersey. That was
passed in 1991, I believe.

Senator BAucus. My time has expired. Thank you.

Senator CHAFEE. Senator Lautenberg.

Senator LAUTENBERG. Good to see two friends here in somewhat
questionable agreement. I understand where each of you is coming
from, therefore I will walk the line that I think is wise and judi-
cious.

Senator BAUCUS. As you always do.

[Laughter.]

Senator LAUTENBERG. That is, Representative Franks, what
would happen to disposal costs if in fact we did have a flow control
measure put into law?

Mr. FRANKS. If we grandfathered the current flow control mecha-
nism under which the State is currently operating, sir?

Senator LAUTENBERG. Well, you can talk about that. But what I
see are neighboring communities, one paying a rate that’s substan-
tially less than the other one. How does that get justified? Frankly,
I think that the States were treated unfairly by the presumption
that flow control was something that was going to exist, and go
ahead out and do your share in getting wherever you can in getting
rid of the trash that you have in a sensible, environmentally sound
way.

But that’s past history. Frankly, I think it’s something maybe the
Federal Government has to take some look at. The building was
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done, the bonds were floated, under conditions that were thought
to be permanent.

Nevertheless, I think it is realistic to say that rates would raise
substantially for the disposal of garbage if we have a flow control
condition put into the hopper, even if it grandfathers one commu-
nity or one county or another. Because the neighboring county, the
neighboring community, would have one heck of a problem under-
standing why they’re paying so much to send it to the incinerator,
and another community is paying so little to send it to another dis-
posal site.

Mr. FRANKS. Senator, what raised questions in my own mind
was, as Senator Specter and Senator Coats were testifying, if an
after, in the post-flow-control era, if other States were inviting our
trash to their landfills, at what point would the local residents of
Indiana and Pennsylvania say, enough is enough, we’re not taking
any more of New Jersey’s garbage. It was 20 years ago that that
resentment from our out-of-state shipments caused us to try to
identify more in-State disposal capacity.

We now deal with the vast bulk of garbage generated in our
State within our State borders. That has been one relative success
of flow control authority. Has it been too expensive and inefficient?
Yes, it has, in retrospect. We should move to an open and competi-
tive market. But I don’t want it to be left as though there has been
no progress by the State of New Jersey in terms of dealing with
our in-State disposal needs.

Senator LAUTENBERG. Just to close, Mr. Chairman, what goes
around comes around. Pennsylvania was dumping millions of tons
of their trash in New Jersey. We went to court, to the Supreme
Court, to try to stop Philadelphia from shipping its garbage to our
State. The Supreme Court said, too bad. It’s interstate commerce.
You can’t interfere with it. And one day, you’re absolutely right,
one day we'll be looking for ways to get rid of garbage because
there will be fewer licenses, there will be more obstructions to the
free shipment of material.

Thank you very much, Mr. Chairman.

Senator CHAFEE. Thank you, Senator.

Senator REID. Not here. Senator Smith.

Senator SMITH. Thank you, Mr. Chairman.

Gentlemen, let me just focus a little bit on the issue of the bonds.
I remember 2 years ago, we had this same debate that municipali-
ties were going to have to default on the bonds it issued. It’s my
understanding we've had about 18 downgrades out of some 130,
140 such bonds around the country. The sky didn’t fall.

I guess, how do you justify, then, wanting to promote a grand-
father, and I think you were very clear on that, Representative
Pascrell, but let me ask you, Representative Franks, what is the
justification for it? Bond holders take risks, don’t they? We haven’t
seen a mass downgrading. We've seen 18, I don’t know if they're
all 18 in New Jersey or not. But so what would be the justification
for moving in that direction?

Mr. FRANKS. Senator, I'm holding the Wheat First Butcher
Singer fixed-income research report on the facility that’s in my
county. Let me just read to you their outlook: Uncertain. The sys-
tem is not sustainable in its current form without flow control.
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Until an alternative solution is found, a below investment grade
level rating is appropriate.

I'd be happy to leave this for the committee. But as people are
looking at how we’ve built our system in the last 20 years, to sud-
denly remove flow control authority and no longer allow counties
to direct waste generated within their boundaries to a particular lo-
cation, it simply will not allow these facilities to function on an on-
going basis.

Senator SMITH. Well, a year and a half or so ago, we had wit-
nesses, I asked every witness, or almost every witness what the
bondholders were told, did the bondholders know that flow control
may not be a valid authority for the locality when they bought
their bonds? Do you know that, in New Jersey? What were the
bondholders told, the investors?

Mr. FRANKS. All T know is that until the Carbone decision in
1994, all preceding Federal and State cases had held the flow con-
trol authority of New Jersey to be constitutional. So it was against
that backdrop that bondholders would have made their purchases.

Senator SMITH. So was there anything in those bonds, was there
anything, was there any language in those bonds that said, abso-
lutely that this was the way it was going to be, that it was con-
stitutional?

Mr. FRANKS. Senator, I'm unaware of how any such guarantee
could be delivered, given the changing composition of the courts
and their changing philosophy.

Senator SMITH. But isn’t that the point?

Mr. FRANKS. I don’t know how any authority could have looked
forward and predicted with precision how courts would have dealt
with very difficult constitutional issues like this.

Senator SMITH. I mean, that’s the point isn’t it? Bondholders
take risks.

Mr. FRANKS. Well, Senator, I guess they do take risks, but what
level of risk are they expected to take? The vagaries of the market-
place certainly are inherent whenever you make this decision.
But

Senator SMITH. I know. But, last point, Mr. Chairman. The, I
mean, when we had this debate a year and a half ago, or when we
had, Senator Chafee and I and others put together this bill, this
compromise bill, and we did grandfather flow control, and some
wanted to go beyond, I think we had 15 or 20 years, some wanted
to go beyond that, and we saw, we didn’t, I could not seem to get
an answer on whether or not these communities thoroughly ana-
lyzed the legality of the authority on, in issuing these bonds. If in
fact since that time, we have not had massive defaults, and the
bonds are sustainable, then I don’t see the issue of this great, im-
mediate action being necessary. A year and a half ago, there
seemed to be that sense. But we didn’t pass a bill. Maybe that was
a good thing.

Mr. FRANKS. Senator, there’s just one element I want you to look
at. That is, that flow control authority still exists today on the
ground in New dJersey. There’s been no default, because the flow
control authority continues to operate. It will operate until a 2-year
period after the last appeal is heard. The reason why there’s been
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no default is because we’ve been able to take the garbage generated
in a particular county and direct it to a particular facility.

Senator CHAFEE. When’s that 2 years up?

Mr. FRANKS. We've not defaulted because the revenue stream has
been unbroken thus far.

Senator CHAFEE. When’s the 2 years up?

Mr. FRANKS. Well, when will the last appeal be heard.

Senator CHAFEE. Oh, I see, you haven’t finished the appeal.

Mr. FRANKS. No, sir. So the integrity of the system temporarily
is intact.

Senator SMITH. They've also cut their overhead, institute com-
petitive tipping fees. It’s the free market. It’s the free market that’s
savings the bonds, I think, not the flow control.

Senator CHAFEE. Thank you, Senator.

Senator Sessions.

Senator SESSIONS. I just have a couple of questions. With regard
to, Congressman Pascrell, on Paterson, youre opposing the
grandfathering, correct me if I'm wrong, fundamentally because
you think it’s costing your city and the citizens of it too much to
send your waste to an incinerator that could be better landfilled in
some other location at less cost.

Mr. PASCRELL. I oppose flow control for the basic reasons that I
stated earlier, Senator. And I believe that it leads to consumer in-
crease in prices and higher taxes. And I think I've proven that by
the numbers.

Senator SESSIONS. In effect, as it plays out in your city, you're
required to send your garbage to a facility that costs you more than
you think it ought to cost?

Mr. PASCRELL. Well, we go one better than that, Senator. Be-
cause of the flow control in the State of New Jersey, my city, which
has what we call a transfer station within it, as part of the State
system and county system, cannot use the transfer station. It has
to send its garbage by the hauler, whom we hired through competi-
tive bidding, to an incinerator in another county. That incinerator
charges my city more money than it costs people from New York
State to bring their garbage into New Jersey to that same inciner-
ator.

You know, when you look at the rhyme or reason to this, Sen-
ator, there are many issues here. And it is complex. I don’t believe
it is simple, as was stated before. These are complex issues, and
we need to study them. We don’t want to hurt anybody here. There
needs to be parity.

There has never been any suggestion by those of us who support
the elimination of flow control that it’s not a phantom debt. It’s a
real debt, that these counties owe to the bondholders. We under-
stand that. The whole State should be held accountable for that.
Whether facilities were built or not, even, we should be held ac-
countable for it.

Senator SESSIONS. Well, in Huntsville, AL, they built an inciner-
ator, and bonds were floated for that. If they lose that source of
garbage, I think, Senator Smith, wisdom notwithstanding, I think
somebody, those bonds are going to be called. It’s a troubling thing
to me, the grandfathering seems to be, those who've really in-
vested, who've developed a system, and it’s a mistake, if it’s a mis-
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take, sometimes you enter into a contract, it’s a mistake, you have
to see it through to the end. Maybe that’s where we are.

Mr. Chairman, that’s really all I have.

Senator CHAFEE. Thank you, Senator.

Senator Allard.

Senator ALLARD. Thank you, Mr. Chairman. I have just a few
questions.

On the average, how long are these bonds extended out? How
long is the payoff period, 30 years, 15?

Mr. FRANKS. The forecast that I've seen, Senator, would indicate
that the last of the bond indebtedness would be paid off by the year
2010, 13 years from now. On the last of the facilities. It’s important
to understand, the range of debt, the resource recovery facility in
my county has some $275 million still outstanding. The County of
Hunterton, in the rural western part of the State, has bonded for
$300,000. They would be able to pay that off in a relatively short
period of time. Under our legislation, the open market would begin
to operate in Hunterton County earlier than it would in the County
of Union, which would need this additional year for them to pay
off the indebtedness.

Senator ALLARD. When would be the payoff date in your county,
probably?

Mr. FRANKS. I believe it’s 2008, but I’'m not certain.

Senator ALLARD. Then you have 2 years beyond that in the law
to move it into the free market system. Or no, that would be, that’s
when the last appeal is heard.

Mr. FRANKS. That’s correct.

Senator ALLARD. Let me ask you when the last appeal, you an-
ticipate this appeal process could be strung out for——

Mr. FRANKS. I suspect one or both parties will ultimately take
this to the Supreme Court. It would depend upon when the deci-
sion was rendered by the Court. I'm not that good a predictor of
these things.

Senator ALLARD. Can this process be strung out for 10 years?

Mr. FRANKS. No, I don’t believe that there is a likelihood that the
Court could take anywhere near that period of time.

Senator ALLARD. Two years? Five years?

é\l/h". FrRANKS. I think the lower end of that scale might be pos-
sible.

Senator ALLARD. Maybe 2 or 3 years. Then after that’s done,
maybe you have 2 years more after that last appeal?

Mr. FRANKS. Correct.

Senator ALLARD. So we're already halfway through and most of
these projects are paying off those bonds. Just trying to deal with
averages and how we might impact some.

So it’s a relatively short span. There’s only about 5 years where
you're going to have those bonds downgraded, or are they down-
graded now? I guess they’re downgraded now.

Mr. FRANKS. They have been downgraded now.

Senator ALLARD. They have been downgraded now.

Mr. FRANKS. Yes.

Senator ALLARD. What I'm getting at, you're going to have maybe
just 5 years on the bond life there where it’s going to be a real
problem for you, isn’t it? If we had legislation, if we created just
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a short window and put some time restraints on that, maybe that
would get you into the free market system. But I don’t want to,
wouldn’t want to see this abused. Maybe that is somewhere we can
work on a compromise. I think that’s a good observation.

Are there surpluses that develop in some of these authorities?
Are there surpluses that develop there where we could say, well,
if there’s a surplus developing, maybe we can require a paydown
of the bond early, even take more of these projects out of the sys-
tem if we set a date?

Mr. PASCRELL. Senator, there are no surpluses. Some of these au-
thorities have become cash cows. If you say it the way it is, you
have asked an honest question, I'm trying to give you an honest
answer.

Senator ALLARD. They overcharge for the fee, and if the city col-
lects this fee, then the fees can be directed for other purposes in
support of the services?

Mr. PAScrELL. That’s correct.

Senator ALLARD. OK. Thank you, Mr. Chairman.

Senator CHAFEE. Thank you, Senator.

I do want to point out that in the next two panels, we will have
mayors and county commissioners and so forth who will be able to
address these issues also.

Senator Lieberman.

Senator LIEBERMAN. Mr. Chairman, I heard you and therefore
have no questions.

[Laughter.]

Senator CHAFEE. Thank you very much.

I want to thank the panel and thank you gentlemen very much
for coming.

We now have a new panel coming forward. Mayor Rooney, Com-
missioner dJohnson, Mr. Leff from Connecticut, Mr. Grover
Norquist, president, Americans for Tax Reform, and Mr. John
Broadway of Virginia.

Now, I do understand that Senator Grams was here and was
going to introduce—come forward, Senator. I know you wanted to
introduce Mr. Johnson to us, and we’d be delighted to hear your
comments.

Senator ALLARD. Mr. Chairman, I wonder if I might be recog-
nized, and I ask unanimous consent that my opening statement be
made a part of the record.

Senator CHAFEE. Definitely.

[The prepared statement of Senator Allard follows:]

STATEMENT OF HON. WAYNE ALLARD, U.S. SENATOR FROM THE
STATE OF COLORADO

Thank you Mr. Chairman. First of all Mr. Chairman I want to congratulate you
for chairing the subcommittee that has the opportunity to deal with Superfund and
flow control and interstate waste. You cut a shrewd deal with the other subcommit-
tee chairs over jurisdictions.

More seriously though, flow control and interstate waste are important issues to
many States and local governments. However, while I normally agree that we
should respect decisions made at the local level, in this case I believe we should
carefully examine the actions they have taken. By enacting flow control laws and
interstate waste laws State and local government’s are interfering with the free
market. If their reasons aren’t compelling we shouldn’t ratify their actions.

The issue of flow control is the most disturbing. In this instance localities can
completely subvert the free market process, if they are allowed to pass flow control
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laws. While I understand that there are financial considerations to flow control, I
have yet to be convinced they are compelling enough to pass laws restricting free
trade.

Thank you Mr. Chairman, I look forward to today’s hearing.

Senator CHAFEE. Senator Grams, why don’t you sit right up
there.
We want to welcome you, and you go to it.

STATEMENT OF HON. ROD GRAMS, U.S. SENATOR FROM THE
STATE OF MINNESOTA

Senator GRAMS. Thank you very much, Mr. Chairman.

I don’t have any questions or issues. I don’t want to cause this
hearing any problems.

But I just wanted to be here, and it is my privilege to introduce
a very important person at this hearing today. In the interest of
time, I want to make this statement very short.

Mr. Chairman and other members of the committee, I come be-
fore you today not just to commend the committee for focusing its
attention on this very important issue, but also to introduce a
friend and a colleague who has worked tirelessly on the flow con-
trol issue, but nationally and in our State of Minnesota.

As chairman of the board of commissioners in Hennepin County,
MN, and the future president of the National Association of Coun-
ties, Randy Johnson has devoted many years of his service to ad-
dressing this very important issue. Randy’s additional service as
chairman of the Environmental Task Force for the Urban Consor-
tium helps make him a national authority on environmental public
policy. Hennepin County, which includes the city of Minneapolis
and its suburbs, has the responsibility to manage a comprehensive
recycling and integrated solid waste management program. I am
positive that Randy’s service in Hennepin County will be of consid-
erable benefit as this committee deliberates the issue of solid waste
management.

So once again, Mr. Chairman, I want to thank you very much for
your efforts to address this very important issue. It is my privilege
to introduce to this committee chairman of the board of county
commissioners, Randy Johnson.

Senator CHAFEE. Well, thank you very much, Senator, for taking
the trouble to come here. We appreciate it.

Senator Smith, did you have a comment you wish to make?

OPENING STATEMENT OF HON. ROBERT SMITH, U.S. SENATOR
FROM THE STATE OF HEW HAMPSHIRE

Senator SMITH. Yes, Mr. Chairman. I just wanted to make a cou-
ple of comments as part of an opening statement, to say that you
and I worked very hard 2 years ago I think to accommodate a lot
of interests on both interstate waste and flow control, trying to bal-
ance many different interests. Even though I had some strong res-
ervations about the use of flow control, S. 534 that we introduced
did attempt to narrow, to provide a narrow grandfather of flow con-
trol authority to municipalities that relied on its power to fund
waste energy and landfill disposal facilities.

During the full markup we even broadened the grandfather au-
thority to accommodate member concerns. We took the bill to the



28

floor, accommodated other member concerns, and I think it passed
by a vote of 94 to 6. Then the House of Representatives did not act
on the bill, probably because they felt that the free market ought
to take its course. As I look back on that, maybe the House was
right.

You know, we received information that the sky was falling, we
had witnesses testify that if we didn’t act immediately to protect
municipalities we were going to have massive defaults on bonds,
and then 2 years later, we find that the sky is not falling. I alluded
to this in the questions a moment ago.

But the truth of the matter is, as we can see, we have some writ-
ten testimony from Standard & Poors, these bonds have remained
stable. There are, although New Jersey does have still the flow con-
trol, there are areas of the country that no longer have flow control,
and these facilities have not defaulted.

So I think the supporters of flow control have a tougher case this
year, at least with me. Last Congress, I did support grandfathering
a limited number of flow control facilities. Because 1 was influ-
enced, frankly, by the testimony of a number of these local govern-
ments and the issues regarding the bonds. But I was never con-
vinced, nor was were my questions ever answered as to what these
bondholders were told and what they weren’t told. I didn’t get an
answer again this morning.

Despite our good intentions, those who supported flow control
were not satisfied with some of the common sense provisions, and
even tried to further widen the limited grandfather than we had.

So I think the issue, there are two issues here, Mr. Chairman,
one is flow control and one is interstate waste. And I think having
them together is perhaps taking on more than we can deal with.
For more than 10 years, this committee has heard dozens of wit-
nesses on interstate waste say that landfills were filling up faster
than we could replace them, if we didn’t act immediately we’d have
a national garbage crisis on our hands. And in response to this,
again, we did do some interstate waste reforms in S. 534.

Now here we are back again 2 years later with additional data.
We know more than we knew then. I've looked at some of that in-
formation from around the country, and it becomes pretty obvious
that there may have been some overstatement, to put it mildly, re-
garding not only interstate waste but also flow control.

Solid waste is still being transported in interstate commerce.
Many States are importing as well as exporting. Landfill space is
not the scarce commodity it was presented to be, and tipping fees
are falling. The free market, to the consternation of many, is work-
ing, Mr. Chairman.

So I look forward to hearing the testimony. I'm trying to keep an
open mind. But it’s becoming more and more difficult, because I
think the evidence is not very convincing to me.

Thank you, Mr. Chairman.

[The prepared statement of Senator Smith follows:]

STATEMENT OF HON. BoB SMITH, U.S. SENATOR FROM THE STATE OF
NEW HAMPSHIRE

Once again, we find ourselves here talking about interstate waste and flow con-
trol. Frankly, I am disappointed that we are here today.
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Two years ago, Senator Chafee and I worked very hard to put together an inter-
state waste and flow control bill that attempted to balance the many parties inter-
ested in these issues. Despite my strong reservations about the use of flow control,
the legislation that Senator Chafee and I introduced, S. 534, attempted to provide
a narrow grandfather of flow control authority to municipalities that had relied on
this power to fund waste-to-energy and landfill disposal facilities. During the full
committee markup, we broadened this grandfather authority to accommodate indi-
vidual member concerns, and similarly did so on the Senate floor. Our bill contained
interstate waste provisions that not only capped waste exports, but would have
ratcheted these exports down over a series of years. We did not accept all the
changes sought by members, but I believe that Senator Chafee and I bent over back-
ward to be accommodating. Although the final bill passed the Senate by a vote of
94-6, the House of Representatives took a more free market approach to these
issues, and S. 534 languished in the other body for the remainder of the Congress.

To be honest, I believe that the legislation that passed the Senate had significant
flaws, particularly in regards to flow control, and perhaps the House was right after
all. However, at the time, I felt it was important to quickly address these issues,
and it had been my hope that a Conference with our House counterparts would have
resulted in a streamlined solution to these problems. Nevertheless, this did not hap-
pen. Today, one of my primary concerns is that the rationale for passing this type
of legislation has not gotten any better, and in the case of flow control, it has gotten
worse. | really question whether it makes any sense to spend any time on these
issues here in the Senate, until we have better assurances that the House will be
willing to move on these matters.

I would like to make a few specific comments about the two issues we are here
today to discuss. The first is the issue of flow control. This is an issue where some
groups took a “sky-is-falling” approach. During the last Congress, we had witnesses
who testified that we had to act ““mmediately” to protect municipalities from having
to default on bonds they had issued to fund their waste-to-energy facilities, landfill
construction and recycling efforts. Now we are here two years later, and, surprise,
surprise, the sky has not fallen. While only about 18 downgrades have taken place
nationwide—almost all in 1995—widespread municipal defaults did not occur. As we
can see from the written testimony of Standard and Poors, these bonds have re-
mained stable because municipalities have reacted in a fiscally prudent manner:
they have instituted competitive tipping fees, cut their overhead costs, and sought
alternative streams of revenue. That is the way the free market should work, and
that is the way it has worked. Yet, despite these facts, we will again have witnesses
today who will claim that we have to act quickly to protect these bonds.

Frankly, the supporters of flow control have a much tougher case to prove this
year. Last Congress, I supported grandfathering a limited number of flow control
facilities because I was influenced by the testimony of a number of local govern-
ments. Despite our good intentions, lobbyists who supported flow control were not
satisfied with our common sense provisions, and worked hard to organize a number
of harmful amendments to widen the limited grandfather that we had in S. 534.
This effort not only created a number of significant flaws in our legislation, but I
believe it also contributed to the ultimate demise of that bill. It is because of this
experience, that I am wary of efforts to provide any grandfathering authority whait-
soever.

The second issue I want to talk about is the interstate transportation of solid
waste. Not only do I believe this issue can be discussed separately from flow control,
but I think this issue is not so clear cut. For more than ten years this committee
has heard dozens of witnesses who have testified that this was a significant national
problem, that landfills were filling up faster than we could replace them, and that
if we did not act immediately, we would have a national garbage crisis on our
hands.

In response to these pleas, this committee considered and reported a number of
bills, including S. 534, that would attempt to tackle this issue. Now we are back
here with two year’s worth of additional data. As I reviewed the information from
around the country, it became obvious to me that some folks may have overstated
their case a few years ago when they said we needed to act quickly. While solid
waste is still being transported in interstate commerce, many States are both im-
porting as well as exporting garbage. Landfill space is not the scarce commodity it
was presented to be and tipping fees are falling.

Nonetheless, on the horizon we see the closing of the Fresh Kills landfill that
could change the equation, perhaps significantly. Attempts to control the interstate
transportation of solid waste also raises the dilemma over what is the most appro-
priate level of government to place control over these issues. Should it be at the
State level, or should local communities be empowered to determine whether they
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want to have solid waste facilities within their borders? I look forward to hearing
the testimony of our New York witnesses, and I hope they will be able to give us
some insight into how they are going to deal with the more than four million tons
of solid waste generated annually in the city. In addition, I hope all of the witnesses
will share their views regarding who should have the ultimate control over where
solid waste materials are placed.

I want to thank the witnesses for coming today and I look forward to your testi-
mony.

Senator CHAFEE. Thank you very much. Now we’ll have Mayor
John Rooney of Northvale, NJ.

All of your statements will go into the record. Each witness will
have 5 minutes.

Did you have a comment?

Senator LAUTENBERG. I just want to welcome Mayor Rooney, Mr.
Chairman, and to tell you that he was among the leaders in the
mayor community, mayoralty community in New Jersey looking for
relief for residents. And while we didn’t necessarily agree on the
approach, he was a forceful leader in his view, and I'm pleased to
see him here testifying today.

Senator CHAFEE. Well, thank you, Senator.

Mayor Rooney, you've got 5 minutes. Go to it. Your statement
will be in the record.

STATEMENT OF HON. JOHN E. ROONEY, MAYOR,
NORTHVALE, NJ

Mayor ROONEY. Thank you, Mr. Chairman.

One of the things I'd like to do is deviate a little bit from my tes-
timony, and I'll make up for that in time. There have been some
statements made today that I'd like to either emphasize or correct.
One of the things that Senator Baucus had said was basically shut-
ting down the different States from interstate commerce. Senator
Lautenberg answered that very well by the fact that New Jersey
tried to do this.

The one thing that didn’t come out loud and clear is why do we
have a problem in New Jersey today. We have a problem in New
Jersey because Philadelphia filled up our South Jersey landfills
and New York City filled up our North Jersey landfills. So we'’re
out looking for space. So that’s one of the problems.

Senator Coats said that he’s a net importer of garbage for 6
years. Well, New Jersey has been a net importer of garbage for
ovgr 60 years. And that’s why we have the problem that we do
today.

Also, my former colleague in the Assembly, former Assemblyman
Pascrell, Congressman now, stated about how much we actually
lose because of flow control in New Jersey. I've calculated the num-
bers based on the average and based on the real costs of garbage.
It comes out to over $1 million a day in New Jersey that we pay
in excess fees for disposal.

So that’s what this is all about. That’s why I'm here.

Also, Congressman Franks said the New Jersey Assembly was
asking for flow control. That’s incorrect. The New Jersey Assembly
has not taken a position. As a matter of fact, over 30 of my col-
leagues in the Assembly have signed on to bills ending flow control
in New Jersey. We have our own solutions in hand. There are a
couple different versions of it. But it’s our solution.
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A couple of things. There’s one thing that kind of scares me. It’s
when somebody says, I'm from Trenton and I'm here to help. Well,
something that scares me even more is when they say, I'm from
Washington and I'm here to help. So please, don’t help us.

Now, what I want to do is give you a little background. I am the
Mayor of Northvale. It’s a little, bitty town nestled in the northern
valley of New Jersey. The next town from me is Tappan, NY. I'm
right on the border, I'm 3 miles from the Hudson River. I have
under 5,000 population. We have 1.1 square miles.

We’re paying, right now, $103.38 a ton to dispose of our garbage
because of flow control. I recently went out for bid to try to see
what the free market was like. The price I got was $63 a ton. But
that’s not the low. You can see by New York City’s rates, but they
have a lot of tonnage, of $43 a ton. If I look at Bergen County, my
own county, they’re mandated to go to the Union County inciner-
ator: Mr. Franks’ facility. We pay $80 a ton to Union. We pay $16
a ton processing fee, because we must deliver it to North Arlington
and pay a host community fee, too, and we pay another $12 a ton
to re-transport it to Union County. So $116 a ton.

Bergen County is mandated to do 192,000 tons to Union County.
The balance of it we can go in the free market. Do you know what
the bids are in the free market? Forty-two dollars and 75 cents a
ton. That’s what the real world of garbage is.

So I'm here to say, and also to give you a little bit of other back-
ground, I'm also in the State legislature, as my former colleague
said. I was also Commissioner on the Bergen County Utilities Au-
thority. I was there for 5 years, 1983 to 1988.

I'm also the chairman of the Mayor’s Task Force Against Flow
Control. We now have over 240 mayors signed on against flow con-
trol. And somebody said, well, we have 567, why not 567? It’s be-
cause of discrimination. Some of our mayors are discriminated
against. Me, I'm paying $103.38. Somerset County mayors are pay-
ing $125. We're on the Task Force.

But if you take the commissioner of the DEP’s own county, Bur-
lington County, they only pay $49 a ton. Why the hell would they
want to oppose this legislation? They don’t. They want to keep flow
control. Their mayors are interested in keeping flow control.

That’s the disparity in New Jersey. If we had rate averaging and
we all paid the average of $96 a ton for our garbage, we would
have everybody against flow control. But we don’t. We have pock-
ets.

But I must tell you that 7 of the 10 large city mayors are on our
side. Over half the population of New Jersey is represented by the
mayors that I've talked about.

To give you a good example of how flow control can really hit you
between the eyes, in 1988, I was doing construction in my home.
February 1988, I had a 10 yard dumpster sitting in my driveway.

I got a call from the hauler, he said, John, if I take that Friday,
it costs you $350. If you wait until Monday, it costs you $1,300.
That’s what flow control has done to New Jersey.

Carbone gave us an opportunity to go out and seek lower rates.
We said, this is great, this is something that we can use, that
money in our budget to provide other services. Actually not to cut
services. Everybody is trying not to cut services.
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I go back to the $63 a ton. If I was able to do that this year, I
would have had a 40 percent reduction in my rates for garbage dis-
posal. Would any of you up there like to go to your constituency
and say, I'm going to save you 40 percent of this item in the budg-
et, and I'm not going to reduce your services one bit? How would
you like to take that to your constituency?

I know I can run on it. I'm sure everyone else can. But no, we
have to look at a situation that’s going to grow and grow, just like
topsy.

Also on this litigation that we've formed against flow control,
we've got other people supporting this. The Environmental Federa-
tion and the Sierra Club, amazingly, they’re on our side. They're
opposing flow control. We also have Hands Across New Jersey, this
is a citizens grass roots movement, Common Cause, New Jersey
Business and Industry Association, the Chemical Industry Counsel,
United Taxpayers of New Jersey, the New Jersey Chamber of Com-
merce, and the New Jersey League of Municipalities.

Senator CHAFEE. OK, Mayor, if you would wind up now, please.

Mayor RoONEY. That 5 minutes went quickly.

The point of the issue is that just recently we saw New York City
go out for garbage disposal. Forty-three dollar a ton, the real world
of garbage. That garbage is going to come to New Jersey. It’s going
to come to the city of Newark to the incinerator at $43 a ton. The
city of Newark pays $72 a ton for the same facility.

Is that fair? No, it’s not.

The other issue is the bonds. I can discuss that ad nauseam. I
can tell you exactly what the issues are on whether the bonds are
going to go belly up. I can tell you about the issues of why one
county spent over $100 million on the bonds and never put a shovel
in the ground.

This is what’s happening under flow control. We had a facility in
Bergen County that they, they were 2,400 tons a day when I was
there as a commissioner. That is what we were projecting for the
incinerator. They're now getting 600 tons.

When they had to build a transfer station, do you know what
they did? They built a 5,000 ton facility, 5,000 tons a day. Why?
Because they could. Where does that 800-pound gorilla sit?

Senator CHAFEE. Now, Mayor, we've cut you.

[Laughter.]

Senator CHAFEE. Commissioner Johnson.

STATEMENT OF HON. RANDY JOHNSON, CHAIR, BOARD OF
COUNTY COMMISSIONERS, HENNEPIN COUNTY, MN; AND
PRESIDENT-ELECT, NATIONAL ASSOCIATION OF COUNTIES

Mr. JOHNSON. Thank you, Mr. Chairman and members of the
committee. I'm Randy Johnson, and I'm chair of the Hennepin
County, Minnesota Board of Commissioners. That’s Minneapolis
and suburbs. I'm also president-elect of the National Association of
gounties. NACO represents the 3,000 counties in the United

tates.

We appreciate being invited to participate in this hearing. I, too,
will depart from my prepared testimony which is being entered into
the record. In view of previous statements, I think it’s important
that we look at the issues that are really not before us right now.
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The issue is not whether flow control is a good idea or a bad idea
in the abstract for disposal of garbage. It’s not whether a free mar-
ket approach to collecting garbage, which is the expensive part of
this whole process. It’s not whether a free market approach to col-
lecting garbage is better than a municipal government monopoly
approach.

It’s not whether facilities to which garbage has been sent pursu-
ant to flow control are environmentally superior to other facilities.
And it’s not whether flow control facilities will cost more or less
over an extended time than other facilities.

The issue before us now is whether local governments, who in
good faith built facilities, or in most cases contracted with the pri-
vate sector to build and operate facilities under competitive bid
procedures, shall be able to meet their debt obligations without
sharply increasing local taxes.

That’s why we are asking for a narrow grandfather for those
local governments to be able to pay off their bonds and live up to
their contractual obligations.

Now, the question has come up nobody’s defaulted yet, the sky
isn’t falling down, perhaps Congress should continue to do nothing.
NACO had never predicted, and when I testified before, I never
predicted that defaults were inevitable. Local governments in this
country go to great extremes, very expensive extremes, to avoid the
“third rail” of defaulting on bonds. As we all recall, New York City
was in dire straits several decades ago, and yet never defaulted.

But we have had very serious consequences, and default is not
impossible. Here are some of the impacts. National Credit Rating
Agencies have downgraded credit ratings for 17 local and State
solid waste authorities since the Supreme Court threw out a flow
control ordinance in the Carbone case 3 years ago. Moody’s has
downgraded 15 issues. Approximately half were downgraded to
“junk bond” status. Standard and Poor’s downgraded four issues.
Two are now classified as junk bonds. Fitch downgraded three
issues to junk bond status.

In addition to downgrades, Moody’s has eight additional bond
issues under credit review. As litigation increases and the cases
work their way through the courts, more downgrades are likely.
The total outstanding debt that has either been downgraded or put
on a credit watch for potential downgrading by the rating agencies
since Carbone is over $2.3 billion.

What does it mean? It means that the next time local govern-
ments try to go to the bond market to borrow funds for other public
projects, like bridges and roads, or schools, they may be unable to
find any market for those bonds. For those local governments who
are able to find buyers of their debt, the interest rate will be sig-
nificantly higher, and local taxpayers will make up the difference.

But it’s not only downgrades that we’re concerned about. We're
seeing other detrimental and expensive effects from Congressional
lack of action on flow control.

Attached to my testimony is our Think Again sheet, which out-
lines and details a number of local governments and what they
have had to do over the last 3 years to try to avoid defaulting. My
county, for example, has been sued by four businesses and some in-
dividuals in a class action regarding our flow control ordinance.
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A year ago, the Federal court certified a class consisting of vir-
tually every Hennepin County commercial and residential waste
generator. The Court already found the ordinance violated the
Commerce Clause of the Constitution, because as Carbone held,
only Congress has the authority to decide who will regulate gar-
bage that crosses State lines.

Now in May, we will begin trying the second phase of the Henne-
pin County case, the exact amount of the alleged damages. Plain-
tiffs are claiming $154 million, nearly one half of Hennepin Coun-
ty’s total annual property tax levy. To add insult to injury, if the
court allows this case to proceed to final judgment because Con-
gress has not acted, Hennepin County taxpayers will also have to
pay millions of dollars in plaintiffs attorneys fees. Other lawsuits
have been filed, more are threatened.

One of my concerns is that Hennepin County will become the
poster county for the rest of the country. We will reach the first
decision; this case is farther along than the others. We would like
Congress to act before that case reaches final judgment.

In other counties, similar difficult impacts are occurring, in Flor-
ida, Maryland, New York, North Carolina, Iowa, and Virginia, all
have already had to increase local taxes and phaseout recycling
programs. We're also seeing that the loss of flow control allows
waste haulers in some communities to continue to reduce their
costs, but they do not pass the savings on to the waste generators.

The debate over flow control is not really a disagreement be-
tween the public sector and the private sector. Local governments
acted in good faith under the laws that our States adopted. We at-
tempted, did the best we could to interpret Federal law. We built
and entered into competitively bid contracts to build facilities that
are now being undercut by what we think are temporarily cheap
landfills and some other facilities.

Similar to the electric utility restructuring debate, however, what
we're seeking is a way to cover our stranded investments in these
facilities. It is only equity that we are asking for, nothing more.
We're asking for a narrow grandfather for those cities and counties
and local governments who acted in good faith. We tried to solve
local problems in the way that they have traditionally been solved
in this country, at the local level on a local basis.

We urge you not to tie our hands. We urge you to pass a narrow
grandfather bill so that we do not have to explain to our local tax-
payers why Congress has forced us to increase local taxes.

Thank you very much, Mr. Chairman and members of the com-
mittee.

Senator CHAFEE. Thank you very much, Mr. Commissioner.

Mr. David Leff, assistant commissioner for Policy and Planning,
Connecticut Department of Environmental Protection.

Senator Lieberman, he’s your esteemed constituent.

Senator LIEBERMAN. Yes, he is, and a neighbor to your esteemed
constituents, Mr. Chairman.

I was with David Leff yesterday in New Haven, where we talked
about brownfields legislation. I'm delighted he’s here for the De-
partment and for Governor Roland. We welcome him and look for-
ward to his testimony.

Thank you.
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Senator CHAFEE. Thank you. Go to it, Mr. Leff. If you would re-
strict your comments to the 5 minutes, we’d appreciate it.

STATEMENT OF DAVID K. LEFF, ASSISTANT COMMISSIONER,
CONNECTICUT DEPARTMENT OF ENVIRONMENTAL PROTEC-
TION

Mr. LEFF. Yes, sir. Thank you, Senator Lieberman.

Senator Chafee, members of the committee, I bid you good morn-
ing. My name is David Leff, I'm an assistant commissioner with
the Connecticut Department of Environmental Protection. With me
today, behind me is Robert Wright. He’s the acting president of the
Connecticut Resources Recovery Authority, which has financed and
built four of Connecticut’s six resource recovery plants.

I want to thank you for having me here this morning to talk
about the effect of a lack of flow control on the State of Connecti-
cut, and to tell you why the Carbone decision is having a negative
impact on our State.

Over a decade and a half ago, Connecticut realized that it could
no longer use the traditional landfill for disposal of waste. We were
reaching capacity of our landfills. They were polluting our water,
including our drinking water. There were new sites that were un-
acceptable to the public. As responsible officials, we did not want
to foist our problem on other States. We decided that we were
going to try to be self-sufficient in our disposal of solid waste.

Waste-to-energy facilities seemed a very good idea at the time.
Not only would they take care of our garbage, but through the gen-
eration of electricity from solid waste they would avoid the need for
use of imported oil.

But these projects are expensive: in Connecticut, $750 million of
bonded debt for six facilities. At the time the projects were devel-
oped, fixed costs were to be paid from a combination of energy reve-
nues and tipping fees. In order to allow project financing to go for-
ward, and it was necessary for project financing to go forward,
long-term waste contracts had to be entered into with the facilities,
guaranteeing a minimum tonnage. These are the so-called put or
pay contracts.

In my State, 137 of Connecticut’s 169 towns have such contracts.
That represents 86 percent of our population. Without flow control,
haulers are free to dispose of the waste of committed towns to
other facilities. Less waste means that member town tipping fees
go up while the desperate need to attract spot market waste drives
spot market prices ever lower. It is a very vicious cycle.

This puts an unexpected financial burden on our municipalities.
It could ultimately lead to the destruction of these facilities which
dispose of our solid waste in an environmentally sensitive and pro-
gressive manner. It also discourages recycling, because as towns
seek to increase the amount of waste they deliver to facilities, they
are loathe to take paper and other recyclables out of the waste
stream and put them back to productive use by re-use, instead
sending them off to be burned.

Why has the system not collapsed 3 years after Carbone? This
is a slow downward spiral. In this case, the world doesn’t end with
a bang, it ends with a whimper.
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Also, many haulers held off diverting waste until they saw
whether Congress would act. Now that Congress has not acted, di-
version of waste is accelerating. Connecticut State and municipal
officials have dealt with solid waste in a forward looking and re-
sponsible manner. But the Carbone decision has changed the rules
in the middle of the game.

That is fundamentally unfair. These facilities were built using
reasonable economic and legal assumptions. Those assumptions
ought to last for the life of the bonds and the life of the contracts
involved.

Thank you very much.

Senator CHAFEE. Thank you very much, Mr. Leff. We appreciate
that.

And now Mr. Grover Norquist, president of Americans for Tax
Reform.

STATEMENT OF GROVER G. NORQUIST, PRESIDENT,
AMERICANS FOR TAX REFORM

Mr. NoORQUIST. Mr. Chairman, members of the committee, my
staff has proposed a real bang-up written testimony here that I
commend to your reading at another point. But to stay within the
5 minutes, I'd just like to address a few of these issues.

First, under truth in testimony, Americans for Tax Reform re-
ceives no Federal funds, State funds, county or taxpayer funds.
And for purposes of this discussion, no support from any interested
industries.

But I am interested in this as a taxpayer organization. We work
with taxpayer groups in New Jersey that have been mentioned,
United Taxpayers of New Jersey, and Hands Across New Jersey.
We've heard from political leaders in New Jersey about the upward
pressure on taxes because of flow control. Flow control is a tax. It
is a tax to support inefficient government enterprises, and it is a
tax that is levied on consumers and on taxpayers.

If the enterprises—incinerators to burn garbage or landfills to
dispose of garbage—were efficient, they would not be asking for
legal protection in forcing consumers in their direction. These insti-
tutions should either be sold into the private market or, if they
want to remain in the hands of the Government and not go out and
loot taxpayers, they should go and get market prices for their
goods.

The whole world is moving toward free markets, freedom of con-
tract, freedom of movement, toward freer trade around the globe.
I have gone to Poland, Bulgaria, Eastern Europe, advising some of
those countries on how to move to a free market. If when I was in
Bulgaria, somebody said, hey, we’ve got this great plan, it’s called
flow control, isn’t this a good idea, I would have said, no. Get rid
of that. That belongs to another era. Move to the free market.

It seems to me that if we're advising the rest of the world to
move toward a free market and away from State-ism that we ought
to at least not go in the wrong direction ourselves.

I'm very concerned about this legislation. I was opposed to flow
control or bans or limits on interstate commerce before these hear-
ings. But having heard the earlier panel in this one, 'm even more
concerned. I thought the Constitution was a good idea. I think the
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Takings Clause is a good idea. I think the Commerce Clause was
a good idea.

I understand Patrick Henry’s concern that moving from the Arti-
cles of Confederation to the Constitution might raise some prob-
lems, but I really did think that the Commerce and the Takings
Clause were tremendous improvements over the Articles of Confed-
eration. I think to throw those out is a big mistake, that we don’t
all grow our own wheat in our own backyards, our own counties or
our own States. We don’t get our own coal from our own counties
or our own backyards or our own State. We don’t bury our dead
in our own cities and towns.

I don’t understand why you’d want to put those kinds of restric-
tions by State, and if not by State, why not by county, and if not
by county, why not by city. Why not get rid of the free market alto-
gether. It seems to me that moving toward more State control, gov-
ernment control of this, in order to subsidize inefficient govern-
ment-run entities is the exact wrong direction to go. Having lis-
tened to the earlier discussions in the earlier panel, I thought it
was a bad idea before. I think it’s a truly horrible idea and destruc-
tive idea now.

At Americans for Tax Reform, we do rate tax votes and because
this is a tax on consumers, specifically designed to subsidize failed
and failing and costly government enterprises, the kind that we tell
the politicians to get out of the business of doing that, we're going
to be rating this vote as a bad vote on the tax issue itself in this
year.

Bad ideas in the private sector go bankrupt. Bad ideas when the
Government runs them, they want to stick an I.V. in the taxpayers
to fund it. It’s a big mistake. I would urge you to defeat this legis-
lation. And I stayed within the green.

1Selilator CHAFEE. You certainly did, and you made your point
clearly.

Mr. John Broadway, Virginia State director, National Federation
of Independent Business. We welcome you here, Mr. Broadway,
and go to it.

STATEMENT OF JOHN BROADWAY, STATE DIRECTOR, VIR-
GINIA, NATIONAL FEDERATION OF INDEPENDENT BUSINESS

Mr. BROADWAY. Thank you, Mr. Chairman.

On behalf of 600,000 members of the NFIB across the United
States, and over 11,000 in the Commonwealth of Virginia, I'm glad
to have an opportunity to present the views of small business.

By way of introduction, NFIB is the Nation’s largest business as-
sociation. About 50 percent of our members are in the service and
retail industries. About 25 percent are in manufacturing and con-
struction, and the rest in businesses ranging from agriculture to
wholesale services. Our typical member has about five employees
and grosses about $350,000 annually.

The vast majority of small businesses are customers of waste dis-
posal services, NFIB also represents a number of small haulers and
recyclers. Consequently, any efforts to maintain and expand the
use of flow control ordinances negatively affects the small business
community. Flow control ordinances force waste disposal customers
to use Government mandated waste management facilities and cre-
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ate monopolies, which small business owners, and in fact all cus-
tomers, will most likely pay higher costs.

By their very nature, monopolies give an advantage to one entity
at the expense of all others. Because monopolies don’t have to face
free market competition, customers have no power to bargain for
better rates and service.

Flow control ordinances have their most obvious impact on price.
In communities where there are no such ordinances, both large and
small haulers, processors and recyclers compete for market share.
By contrast, where these ordinances do exist, prices are artificially
set, and in some instances, as you've already heard this morning,
prices are artificially set, and they in fact may be inflated to pay
for other Government services. These monopolies limit choice and
place a very real tax on small business.

Another impact of these ordinances is inefficiency. Government-
backed facilities don’t have to seek business to stay in business.
They are guaranteed a return on their investment, there’s no in-
centive to improve the disposal facility, to implement new tech-
nology or to attempt to cut costs. And certainly, there’s no incentive
to pass on savings to their involuntary customers.

As T mentioned at the outset, we also represent a number of
haulers and recyclers. With flow control ordinances in place, it’s
highly unlikely that these small businesses will be able to compete
for long-term contracts. They will, in effect, be shut out from hav-
ing any opportunity to provide such services.

We do not agree with the proposition that waste management re-
quires flow control. Such management by local governments can be
performed through regulating the quality of service, not by per-
forming it themselves or by establishing long-term exclusive con-
tracts.

In fact, there is a good example of this process taking place pres-
ently in Virginia. A few years ago, the city of Richmond and several
surrounding localities formed the Central Virginia Waste Manage-
ment Authority. One of their goals has been to maximize existing
private waste management company participation.

The director of that authority, Kevin Burns, has written an arti-
cle on this subject, and I would like to just quote three sentences
from his article in which he says:

Unlike most other regional authorities, this authority has implemented all of its
programs through private service contracts for recycling and other waste manage-
ment services. The result has been the development of an integrated regional waste

management program. The public’s investment in contract services has stimulated
the creation of private competition jobs and the private tax base.

Now, regrading the subject of the grandfathering clause. While
small business owners do not support the concept of flow control
ordinances, we’re not insensitive to the problems in many commu-
nities that do in fact have these facilities in place. If the committee
does approve flow control legislation, we would strongly urge that
only a strictly limited provision be established relative to a
grandfathering clause. We do not believe that communities with
ongoing programs should be mandated to live under flow control
into eternity.

In conclusion, I would just state that NFIB urges the committee
to consider the negative consequences of establishing long-term mo-
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nopolies that force small businesses to purchase services from a
single supplier. We do not believe it’s in the best interest of the Na-
tion or the small business community.

Senator CHAFEE. Thank you very much, Mr. Broadway.

Just a couple of brief questions. I don’t understand why the rates
on these facilities are so high. Is there a suggestion, Mayor Rooney,
that they’re inflating their charges, that because they’ve got a cap-
tive market that they are charging way more than what the going
rate—I'm going to ask you, Commissioner Johnson, the same ques-
tion. Because there seems to be a suggestion here that when these
places have flow control that they are outlandish in their charges.

Mayor.

Mayor ROONEY. Actually, when these facilities were mandated
way back in the 1970’s, actually it occurred in the 1980’s, when we
had to go out and build the incinerators, most of them were done
with no big contracts. And county authorities who have autono-
mous, anonymous people on them, they just decided to go out and
pick whoever showed them the best plant in Europe or somewhere
else in the world.

That’s how some of these plants were chosen. They were
overbuilt, they were just not competitively done. The bonding was
done without any competitive—in fact, I questioned the bonding at
the time. There was a commission of 1 and Y2 percent for the bond
issues that went out, when the actual market value was about 34
percent on issues that size.

So they did nothing that was competitive. They were free opera-
tors, as the 800-pound gorilla was, you know, anything he wants,
he’s got. And we couldn’t even protest.

Senator CHAFEE. OK. Commissioner Johnson, what do you say to
all this?

Mr. JOHNSON. Mr. Chairman and members of the committee,
modern waste-to-energy plants, modern compost facilities, cost
more than burying garbage in the ground in the short run. As
Mayor Rooney himself said, local governments were mandated to
do this. We were mandated to do it by State law. Many of us
thought that that’s what the intent of RCRA was.

Most of the plants, and I can’t speak for every single plant and
facility in the country, most of these plants were indeed competi-
tively bid. The bonds were sold in a competitive sale. Pollution con-
trol requirements from State agencies, as well as the EPA, are very
strict on these facilities. Extremely strict and very expensive.

Senator CHAFEE. I understand that. But the suggestion from the
testimony is that the prices they’re charging are way over where
they could be. In other words, I guess Mayor Rooney said they are
awash with cash.

Mr. JOHNSON. Mr. Chairman, I hear that. But I can tell you
that’s not the case in my county or in any other facility with which
I'm familiar. Now, one of the things that we were told to do was
run these like a business. That involves providing reserved funds,
which a business would do. That’s not awash in cash. That’s just
prudent management. I'm not aware——

Senator CHAFEE. My time is up.

Mr. JOHNSON [continuing]. Of facilities being awash in cash.

Senator CHAFEE. Mayor Rooney, very briefly now.
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Mayor Rooney. Yes, very briefly. There’s a good example, when
flow control ended in New York, the Hempstead Incinerator at that
time was charging approximately $103, $104 a ton, getting no gar-
bage. Today without flow control, that facility is between $60 and
$65 a ton, getting all the garbage it can handle. They’ve been made
to be competitive and they can be competitive, and they’re operat-
ing fine.

Senator CHAFEE. Senator Baucus.

Senator BAUCUS [assuming the chair]. Thank you, Mr. Chair-
man.

Mr. Johnson, this is not a question for you on flow control, rather
a subject of the next panel, interstate waste. As I understand it,
you’re going to be chairman of the National Association of Coun-
ties. It’s further to my understanding that the organization in the
past has favored interstate legislation, that is, to allow local com-
munities to have more control of their own destiny, and that is,
limit to some degree out-of-state garbage into those counties, is
that accurate?

Mr. JOHNSON. Yes. Senator Baucus, NACQO’s position is to sup-
port an interstate waste bill. We think that’s important as part of
State decisionmaking. We think that a lot of the problems that are
connected with exporting waste can be ameliorated if we have flow
control so local governments can take care of their own garbage. I
mean, we're willing to do this.

But we do support an interstate bill.

Senator BAucus. Thank you.

Mr. Norquist, do you favor a grandfather provision in flow con-
trol?

Mr. NORQUIST. No.

Senator BAucus. No grandfather whatsoever?

Mr. NOrQUIST. If you're charging above market rates for the tak-
ing of garbage, that doesn’t solve any problem. What they ought to
do is either sell off the facility, privatize it, reduce the debt that
they entailed, or go to market-based prices. The other says, we're
going to take money from taxpayers to pay off the bondholders, and
we're going to do that by gouging consumers and taxpayers. That
doesn’t solve any problems.

Senator BAucus. What about those communities that relied on
the law and built a facility?

Mr. NorQUIST. That were forced to do that by the law?

Senator BAucuUs. They built the facility, relying upon then-cur-
rent law, before the Carbone decision.

Mr. NorRQUIST. Before the Carbone——

Senator BAucUS. A lot of people around here talk about, let the
local community decide what it wants to do, you know, local con-
trol, and that’s what the local folks decided to do.

Mr. NoORQUIST. Right. But local control starts with individuals
running their own lives and making their own decisions. The
county getting together and saying to people, we've captured you
as consumers, and we're going to make you pay the rates that we
want. Of course, government monopolies charge too much and are
wasteful, from Afghanistan to Zaire, from 2000 years ago

Senator BAucus. Whoa, wait a minute. We're not talking about
Zaire and Afghanistan right here. We're talking only about the
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United States of America. So I'm just curious, so you do not favor
any kind of grandfather provision?

Mr. NORQUIST. No.

Senator BAucus. You oppose any grandfather whatsoever?

Mr. NORQUIST. Yes.

Senator BAUCUS [assuming the chair]. Thank you.

Senator Lautenberg.

Senator LAUTENBERG. Thank you very much, Mr. Temporary
Chairman.

[Laughter.]

Senator BAUCUS. Any time.

Senator LAUTENBERG. We seize the initiative.

Senator BAucUS. Right, absolutely. Speaking of Zaire.

[Laughter.]

Senator LAUTENBERG. Mayor Rooney, good to see you, and you
know that I share your view that the residents, taxpayers ought to
pay as little as they have to. The problem is that we got into a situ-
ation because of the fear and the worry that one day the borders
were going to be shut down on us.

Now, what happens? You’ve heard Senator Coats and Senator
Levin and Senator Specter talk about restricting interstate garbage
transfer. Lots of members agree with them. What happens if you're
forced to stay in New Jersey and we have no choice? Then what
do we do?

Mayor ROONEY. Well, it’s, we’'ve wasted millions and millions of
dollars for the last 8 years, 9 years or so that basically that hasn’t
happened and that there was lower alternatives out there. I'm hop-
ing that this doesn’t happen, that the interstate ban doesn’t hap-
pen and that States will take their fair share, as New Jersey did.
The only reason we have no landfill space available is because of
New York City and Philadelphia.

Senator LAUTENBERG. I'm with you, so

Mayor ROONEY. There are States and there is industry out there
that believes that they can have an industry of garbage, of landfill
and garbage. But there’s also other things that could happen.
Under flow control, we have this mandated system that’s extremely
high. It can be better without flow control. If we got rid of flow con-
trol, they would be forced to be more competitive. I'll give you an
example of New York, the incinerator, where

Senator LAUTENBERG. They would be better off lowering their
rates and having some revenue——

Mayor ROONEY. Right.

Senator LAUTENBERG [continuing]. Than not have any revenue
and just waiting for the free market to bury them in bankruptcy.

Mayor ROONEY. What’s happened under flow control is that we’ve
created an underground economy. We’ve created a diversion. We al-
most have prohibition out there, where it’s more profitable to divert
garbage than it is to send it to the proper facility. So that’s what’s
been happening. The diversion in all of these States is just tremen-
dous. That’s bad for all of us. It costs our taxpayers those dollars.

Senator LAUTENBERG. I think the principal thing, because of the
limited time here, is that I want all to recognize that there is a link
that most see between flow control and interstate transfer of trash.
I would caution you that we could arrive at a situation which
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would invite terrible retaliation. If someone’s going to say, you
can’t ship garbage, and you heard me say before, you can’t ship
coal, you can’t ship other stuff, it would be awful.

So I think at some point, and one of the things I would tell you,
Mr. Norquist, that distressed me in your testimony, is that you re-
ferred to almost a political or some economic ideology without once
approaching what we do about the problem. This is a very complex
issue. No one enjoys having their trash carted out-of-state. It’s
something that we are forced to do.

We used to take it in New Jersey, we went to the Supreme
Court, perhaps you heard me say it before, Supreme Court denied
us any restraint there. As Mayor Rooney said, we’re filled up be-
cause of what happened in those States. It’s going to come back to
us.
But I like it when a witness says, OK, here’s the problem, here’s
what we think, and not a lecture on what kind of economics system
ought to prevail.

Thank you.

Senator CHAFEE [resuming the chair]. Senator Sessions.

Senator SESSIONS. Well, I like the economic system Mr. Norquist
talked about.

I do, I'm somewhat troubled by the impact I think it will have
in at least one area of Alabama that they've entered into reliance
on the Government that certain things would be appropriate. In
theory, I think you’re probably correct, that we could, other forces
would take over and it may just be as well to do one way or the
other, not have grandfathering. But I think for the disruption and
the turmoil it would cause, it may not be necessary.

Let me ask this. I thought it was interesting, the Senator from
New Jersey talked about it, I find it difficult to justify under the
commerce clause absolute blocking of the transfer of any substance
in America, that you feel like, and I think I understood you to
agree with that.

Mr. NORQUIST. Yes. I didn’t realize that the commerce clause was
a matter of debate here, or wasn’t the American approach to how
we handle it. I didn’t know it was an economic theory or some-
thing. I thought it was kind of important.

Senator SESSIONS. Things like nuclear waste, I think it’s per-
fectly rational, almost irrational for this Nation not to identify a lo-
cation in this country to place nuclear waste and set about to do
it. You take the places that would be most conducive to that, and
you use that land or property for it.

We've done that with regard to Nevada, and we can’t seem politi-
cally to have the will to follow through. It amazes me how much
it’s costing this Nation in terms of tax on citizens and the utility
rates, because this Nation doesn’t have the will to follow through
on a perfectly rational plan to dispose of nuclear waste.

Mr. Leff, you mentioned something, I'm not quite sure I under-
stood it, but it was that the spot market, the tipping fees for gar-
bage are dropping?

Mr. LEFF. Yes.

Senator SESSIONS. To me, that is a thing to rejoice. You seemed,
you were suggesting that it was not a good thing. I think that
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would be wonderful, as long as we’re not disposing of it in an un-
safe way.

Mr. LEFF. Well, what happens is that haulers will divert a mem-
ber town’s waste to another facility and be able to command a
lower price on the spot market. The reason that the spot market
prices have gone down is because the facilities are competing for
some amount of waste at any price because they’re not getting the
waste that’s guaranteed to them under the contracts.

If we were to restore flow control in Connecticut, it would lower
the tipping fees for 86 percent of our population.

Senator SESSIONS. You think it would lower the costs?

Mr. LEFF. Yes, it would. It would, because then the waste that
is supposed to go to the particular facilities would go to those facili-
ties, and they would be getting more waste and it would spread the
fixed costs over a greater number of tons of waste.

Senator SESSIONS. Any other comments on that?

Mayor ROONEY. I think it’s the opposite. Because last year, the
rates were about the lowest. They’'ve come back up. Right now, as
far as Groves Landfill in Pennsylvania, just over the border from
New Jersey, it was down as low as $26 a ton last year, now I un-
derstand it’s up to about $36 a ton. So we see it going up in the
Pennsylvania landfills, and I differ with the opinion.

Senator SESSIONS. Well, it’s a very, very difficult issue, and it’s
important for the Nation. Mr. Chairman, that’s all I have.

Senator CHAFEE. Thank you, Senator.

Senator Lieberman.

Senator LIEBERMAN. Thank you, Mr. Chairman.

This has been an interesting and important discussion. As Mr.
Leff's testimony indicated, this is a very important issue to Con-
necticut. Not only Mr. Norquist has invoked the interest of tax-
payers here today. The problem here is, which taxpayers? In other
words, the interest of taxpayers has been both on behalf of re-
inserting flow control and the interests of taxpayers has been in-
voked as beneficiaries of no flow control.

So it obviously depends on which taxpayers. It happens, if your
taxpayers are part of an area which hooked into a contract to build
a waste to energy facility, which was thought to be the progressive
thing to do—I was thinking about something Senator Sessions said.
I'm not taking it out of context, I don’t mean to, but the old legal
concept of action and reliance, there’s a certain sense here in which
a lot of communities around the country acted in reliance on what
was the world at that time, which was changed, and made financial
commitments.

These are big plants, you had to have a clear revenue flow, not
to mention the garbage flow. But that came with the revenue.
When the Carbone decision of the court changed that, suddenly the
revenue wasn’t there.

So I want you to go back, let me first say, in response to Senator
Smith’s question about, and it’s a very important question Senator
Smith raised, in terms of the Congress’ response to this problem.
Because here’s somebody, Senator Smith worked very hard with
Senator Chafee to fashion a compromise. And as he said, he was
told over and over again, that in regard to this problem, the sky
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is falling. Here we are, 2 years later, and it doesn’t look like the
sky is falling.

But I want to ask you, from your testimony, to invoke Senator
Smith’s metaphor, it sounded to me as if you were saying, Commis-
sioner Leff, that the sky was falling, but a little more slowly than
we had thought it might. Correct?

Mr. LEFF. Yes. I would liken it to a slowly descending fog, rather
than a ceiling plaster collapsing on you. There was a hope out
there that Congress would act shortly after the Carbone decision
and many haulers maintained that as well. They were waiting to
see, and the diversion recently has increased.

Senator LIEBERMAN. So what are the consequences? In other
words, we’ve had one project in our State downgraded, another is
on an unstable credit watch. What actually has happened on the
ground? What are the consequences to those changes?

Mr. LEFF. Let me if I may defer to Mr. Wright, from the Re-
source Recovery Authority.

Mr. WRIGHT. You've had two things occur. First, if you take the
Bridgeport facility, what’s happened there is the towns have done
the responsible thing, and rather than ignore their obligations,
they've raised their tip fees. So that the towns that are committed,
at least for the residential waste, which actually shows up at the
plant, the tip fees continue to rise, and as a consequence, the
amount of waste continues to drop, causing further increases in the
tip fee and further drops in the deliveries.

So it’s spiraling up until at one point it may become intolerable.

The other thing that’s happened is you've had a couple of com-
munities, Madison and Guilford have actually sued to try and get
out of their obligations. Ultimately, that litigation was settled. But
that is a threat that hangs over all the projects, that the municipal
security that’s provided for all these projects may be yanked out by
a superior court judge one day. I don’t expect that those are a good
case, but you don’t know what will happen once that’s thrown into
the legal system.

Senator LIEBERMAN. Thanks, my time is up.

And just to draw a conclusion, Mr. Chairman, briefly, from what
you've said, I believe the response explains in your answer earlier,
Mr. Leff, the quandary that Senator Sessions posed. In fact, and
again, it’s because 86 percent of our State is covered by waste to
energy facilities, and the contracts going with them. The absence
of flow control has raised tipping fees. The reassertion of flow con-
trol, in our case, because of the system we bought into in the State,
will lower tipping fees, and therefore, lower taxes at the municipal
level.

Mr. LEFF. You are absolutely correct, Senator.

Senator LIEBERMAN. Thank you.

Senator CHAFEE. If I understand, that’s because currently, in the
spiral effect, some of it’s going out-of-state or going some place else,
and whereas, if it was all, if flow control continued, then the vol-
ume would bring down the tipping fee. Is that the point you’re
making?

Mr. LEFF. Absolutely, yes.

Senator CHAFEE. Fine. Thank you. Thank you very much.
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Now, we want to thank this panel, it’s been a very fine panel.
And we’ll go to the next panel, and if you'd come forward, please.
That’s Mr. Seif from the Pennsylvania Department of Environ-
mental Protection; Mr. John Cahill from New York; Mr. Randy
Mastro from New York City; Mr. David Olson, Dakota Resource
Council; and Mr. Tony Ciofalo, on behalf of the Allied Waste Indus-
tries.

Now, gentlemen, regrettably, I am unable to stay. Senator Bau-
cus is kind enough to indicate that he would handle the hearing.
I have staff here, plus we'll have copies of your testimony and the
record will show. So I'm very interested, I sincerely apologize, be-
cause I'll have to leave into your testimony.

Mr. Seif.

STATEMENT OF JAMES M. SEIF, SECRETARY OF ENVIRON-
MENTAL PROTECTION, PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION

Mr. SEIF. Good morning, Mr. Chairman. Thank you. This is my
second appearance here.

Senator CHAFEE. Yes, you're getting to be a regular. You can get
a commuter ticket.

Mr. SEIF. A tribute not to my eloquence, but to your patience, I'm
sure.

You remember the movie: “If you build it, they will come.” That
is Pennsylvania’s experience. Pennsylvania in 1987 had basically
the status of a backward nation: 1,100 unlined landfills, no State
plan, no county plans, virtually no recycling, only 18 months of ca-
p?citg left in our State. The free market had done its thing, I'm
afraid.

In 1988, we invested an enormous amount of capital, including
political capital, which is what it takes to solve these kinds of prob-
lems, in passing and implementing our Act 101. We now have 67
rational county plans, only 51 landfills, all state-of-the-art, double
lined, recycling at 20 percent and rising toward our statutory goal,
and I hope beyond, of 25 percent.

We had capacity for up to 10 years as a result of these expensive
steps. I say had, because at that point, our reward for a good deed
set in. The numbers appear on page 4 of my written testimony.
They are mind-numbing in their volume. They numb the olfactory
sense as well.

What do we want? Well, we don’t want more regulation from
Washington. We don’t want any money from Washington. We don’t
want a ban, or the right to impose a ban. We don’t want you to
change the natural economic trash sheds of the Nation to fit State
borders where they don’t quite fit. We don’t suggest that New York
City become self-sufficient in trash or food production any more
than we think Somerset, PA should have a stock exchange or an
opera.

What we do want is for the Congress to accept the court’s invita-
tion to give us the capacity to protect ourselves, protect our invest-
ment, and to give all States the capacity and the will to grow a sys-
tem that is at least somewhat like ours, and at least as successful.
Specifically, on page 7, the elements are set forth of what we would
like to see. The bill passed last year has those essential elements,
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though I would agree with Senator Lautenberg that conditions con-
tinue to change, and it may be that we should be in discussions
with the House and others, other States, on some of the provisions.

Pennsylvania is upstream of the Chesapeake Bay. We are doing
our best to act responsibly toward it. We are downstream of the air
pollution caused elsewhere in the Nation. And we are downstream
of the trash stream. As the real estate agents say, location, loca-
tion, location. I guess we measure up in that regard.

But it’s not just location, it’s the fact that we achieved efficient,
risk-free, from the environmental sense, efficient landfilling capac-
ity. We built it, and they came. We don’t want to unbuild it, we
would just like to see others build it. We would like the right to
adopt, especially through community and local community action,
some protections on our investment, some protections on the envi-
ronment of Pennsylvania.

We will look forward to working with you to realize that oppor-
tunity.

Senator BAUCUS [assuming the chair]. Thank you, Mr. Seif.

Our next witness is Mr. Cahill, commissioner, New York State
Department of Environmental Conservation.

STATEMENT OF JOHN CAHILL, COMMISSIONER, NEW YORK
STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

Mr. CAHILL. Thank you, Senator.

Thank you for giving New York State the opportunity to express
our interests and concerns on this very important issue.

I think it’s appropriate to start off to give an overview of what
New York State has been doing on the issue of flow control and
interstate waste. In 1988, New York State passed laws which es-
tablished a hierarchy that prioritizes waste reduction and re-use
and recycling as the proper ways to handle our solid waste.

One of the things that I've noticed that has been missing this
morning in discussion is the importance of waste reduction, recy-
cling as appropriate tools in solid waste management. Since 1988,
recycling has more than quadrupled in the State of New York, from
2 million tons per year in 1988 to over 8.5 million tons in 1995.
New York State is leading the Nation in recycling, in that we have
a recycling rate of 35 percent compared to the nationwide average
of 24 percent.

Some solid waste still must be incinerated or landfilled. Approxi-
mately 80 percent of New York State’s waste is disposed in New
York State’s borders. The remaining 20 percent goes to facilities in
Pennsylvania, New Jersey, Connecticut, Massachusetts, Virginia,
West Virginia, Ohio, Indiana, and Illinois. Most of the waste sent
out-of-state goes to private facilities, many with host community
agreements. The remainder supplements the capacity from munici-
pal landfills, thus reducing the burden on local taxpayers.

With respect to the issue of flow control, in contrast to most
States, New York has had a history of municipal development and
operation of solid waste disposal facilities. Our laws have put the
burden on local governments to recycle and reduce solid waste.
This has led to a need for flow control to create economically viable,
environmentally sound solid waste management systems. The issue
of flow control is critical to many communities in New York State.
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One of the previous speakers mentioned the Hempstead facility,
which is in Nassau County, as having truly benefited from the flow
control. The reason for that is simply that there is a continuous
large waste stream from lower New York. I would compare that to
our Warrensburg, Washington County facility in upstate New York,
in a rural area along the Canadian border. They took the initiative
about a decade ago to build an up to the top of the line resource
recovery facility, on the expectations that flow control would be in
effect and would allow them to control their waste.

These two counties, Washington and Warren, as I mentioned,
small, rural communities, who will do anything to make sure their
communities do not go into default. The fact that they haven’t been
in default at this time I think is a tribute to their perseverance and
their dedication as local community leaders.

However, while they may not be in default now, it seems as
though that will be inevitable, unless there is some grandfathering
provision under the flow control.

With respect to New York City’s approach to solid waste manage-
ment, I will defer most of the comments to Mr. Mastro on this. But
last year, Governor Pataki signed legislation to close Fresh Kills
landfill in Staten Island. Fresh Kills is the largest unlined landfill
in the Nation. It was built in 1942, with the intent that it would
lastda couple of years and that it would be built to simply above
grade.

Well, here we are 55 years later, it’s still operating and now en-
compasses 2,200 acres of marine wetland in Staten Island, and is
the only remaining uncommitted, unlined landfill left in New York
State. Failure to close Fresh Kills would only delay the implemen-
tation of more effective operations for waste reduction and recy-
cling. New York State is not coming here hat in hand, looking for
Federal help. Indeed, Governor Pataki last year showed tremen-
dous leadership in pursuing and promoting a clean water, clean air
bond act, which provides over $100 million for New York City solid
waste efforts.

In particular, $75 million will be made available to New York
City for Fresh Kills closure, and an additional $25 million the Gov-
ernor has committed for New York City to improve its recycling ef-
forts. An additional $19 million in 1972 Environmental Quality
Bond Act funds, have been earmarked for New York City.

Senator BAucus. I have to ask you to wrap up your testimony.

Mr. CaHILL. We believe, Senator, with respect to the free market
should control the issue of interstate waste. We believe that host
community agreements are absolutely essential. We look forward to
working with the States and working with the Congress with re-
spect to this important issue.

Sellllator CHAFEE [resuming the chair]. Thank you very, very
much.

That’s a good lead-in to you, Mr. Mastro. You're next.

STATEMENT OF RANDY M. MASTRO, DEPUTY MAYOR FOR OP-
ERATIONS, CITY OF NEW YORK; ACCOMPANIED BY JOHN
DOHERTY, COMMISSIONER, DEPARTMENT OF SANITATION

Mr. MASTRO. Thank you very much, Senator, and members of the
committee.
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It’s my pleasure to be here on behalf of Mayor Guiliani to ad-
dress these very important issues. If I may make the City’s position
very clear. We have submitted written statements, but at the out-
set, I wanted to say that the City strongly opposes any presumptive
ban on interstate waste shipments, but strongly favors the use of
host community agreements for that waste which is exported.

I know there have been specific questions raised about Fresh
Kills and our closure of Fresh Kills. So I wanted to discuss that
plan on the City and State’s part and give you some of the particu-
lars on that in my limited time today.

It’s in keeping with these principles, which include our belief
that the free market, coupled with host community agreements, is
the best way to ensure a reasonable, fair pricing structure, as well
as a good neighbor policy, that the city has not predetermined with
the closure of Fresh Kills, where its solid waste will be disposed.
This Mayor and this Governor, supported by a bipartisan consen-
sus of the State legislature, decided to close Fresh Kills by Decem-
ber 31, 2001.

But this will be a phased-in approach, each year diminishing the
landfilling and use of Fresh Kills over that 5-year period. We have
insisted, consistent with these principles, that each bidder for ex-
port of a city’s residential waste have all requisite environmental
permits and a host community agreement, verifying that the re-
ceiving jurisdiction has approved the operation of the facility and
agreed to accept the solid waste to be imported, often the result of
some direct financial benefit to the receiving jurisdiction.

The city will begin this diminution of landfilling at Fresh Kills
with the export of up to 1,800 tons per day of residential waste
from the Borough of the Bronx by July 1997. In this regard, it is
significant that the city received six competitive bids for this waste.
The bidders proposed seven different end locations in five different
States; two of those locations being within the State of New York.
It’s encouraging that we have bids within the State, and we will
continue to work with and urge the State to develop even more ca-
pacity, in part because transportation is a major element of export
costs.

But I should also add that in receiving these bids, we received
three times the capacity in these bids for that which is needed to
export these 1,700 to 1,800 tons per day from the Bronx.

We did not stop there. We are expanding our recycling program
and our waste reduction initiatives in an effort to reduce the
amount of waste that will eventually need to be exported. In this
regard, I should note that we’ve added more than $320 million to
our city’s financial plan to address the closure of Fresh Kills in an
environmentally sound approach. It was not an environmentally
sound approach for New York City to have all of its residential
waste going to one location, surrounded by a heavily populated
area of Staten Island. I think everyone recognizes that. We're try-
ing to pursue environmentally sound approaches for New York City
and New York State’s long-term future, as well as the Nation’s
long-term future.

So in that regard, we’re putting our money where our mouths are
and spending more city funds to increase recycling. We've increased
our recycling budget by more than $76 million to try to reduce the
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amount of waste that the city has over the next 5-year period as
we diminish the use of Fresh Kills in anticipation of closure.

I should add that we are the only large city in American that re-
quires 100 percent of its households to recycle, including those in
multi-family dwellings. We recycle at a higher percentage of house-
hold waste than any other large city in America. So we not only
require it of 100 percent of our households, but among household
waste, we recycle a higher percentage of our household waste than
any other major city in America.

We're going to continue to spend even more to recycle new mate-
rials, to increase education and outreach, to foster better compli-
ance, to have new equipment to improve recycling efficiency, and
to also include programs relating to residential backyard composing
and other new 1nitiatives to potentially expand recycling.

Senator BAaucus. I'll have to ask you to wrap up, too, please.

Mr. MASTRO. Certainly. In short, we are taking the steps not
only to address exportation, but at the same time, to reduce the
amount of waste that we produce in anticipation of Fresh Kills’ clo-
sure. It is our expectation that by advancing waste reduction and
recycling over the next 5 years, the city will reduce the amount of
export. But we are confident that the capacity and desire to accom-
modate this waste exists. I reiterate that our city’s residential
waste will only be sent to communities that have agreed to receive
it through host community agreements.

Thank you very much.

Senator BAucus. Thank you very, very much.

Mr. Olson, you’re next.

STATEMENT OF DAVID L. OLSON, DAKOTA RESOURCE
COUNCIL, WESTERN ORGANIZATION OF RESOURCE COUNCILS

Mr. OLSON. My name is David L. Olson. My family and I operate
a family grain farm south of Minot, ND. I am here to testify on be-
half of myself and my community, and as a member and officer of
the Souris Valley Chapter of Dakota Resource Council, one of the
six groups that make up the Western Organization of Resource
Councils.

My expertise on the interstate transportation of solid waste
comes from my observation of the effects it has had on my commu-
nity. I live just a few miles from the Echo Mountain Landfill, oper-
ated by Municipal Services Corporation. Since the early 1990’s, I
have been able to witness daily the transporting of tons of out-of-
state waste being offloaded from the rail head at Sawyer, ND, and
then trucked to and dumped at the Echo Mountain Facility. The
Sawyer dump receives 150,000 tons of waste a year, including mu-
nicipal solid waste and industrial waste from many different States
around the country.

In spite of the fact that many North Dakotans had strong res-
ervations about the wisdom of siting the Echo Mountain facility in
old coal spoils south of Sawyer, the lack of Federal legislation al-
lowing States and local governments to control the flow of out-of-
state waste into their landfills made it impossible to regulate gar-
bage coming into our community.

We were successful in securing construction modifications that
offered additional protection for some water supplies. We were also
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able to require the presence of a full-time, on-site inspector at the
facility. But we lacked the necessary tools to be able to make the
most fundamentally important siting decision. Since the facility
was sited, those very things occurred which many of us predicted,
including illegal disposal of hazardous waste and failure to produce
economic development.

From the beginning, MSC assured the local community and the
State legislature that its site never was intended nor would become
a hazardous waste site. However, in 1995, we learned that MSC
had in fact allowed approximately 198 barrels of hazardous waste
to be buried. The waste contained levels of barium several times
higher than allowed by law. General Motors was the generator of
the waste, and the waste was contained in metal barrels. When the
health department discovered the barium, they informed GM the
barrels would have to go. Of course, GM maintained the barrels
would be too expensive to dig up, and to its credit, GM did finally
agree to remove some, but not all of the barrels of barium.

Less than 3 months after this situation was resolved, GM an-
nounced it was ending its contract with MSC. Subsequently, MSC
has lost its major contract for incinerator ash. There are now only
six employees at the facility. Employees may decline even further
as cells close. Needless to say, the vast economic benefit to the com-
munity that MSC promised never came to pass, and it appears slim
it ever will.

Area landowners like myself got together early in the 1990’s and
speculation was rampant as to how a mega facility like the Sawyer
dump would affect all of us in the area and how it would affect the
whole of North Dakota. North Dakotans are a fairly pragmatic peo-
ple. We were interested enough to contact other States where
MSC’s parent company conducted business.

A couple of strongly needed things came out of our research and
practical experience. The interstate waste bills that the Senate has
passed over the years are a start. But there are three additional
points that I urge you to consider. Most of these points are ad-
dressed in the interstate waste bills that Senator Baucus and Sen-
ator Conrad have introduced, and I urge you to refer to them.

First, there’s a strong need for North Dakota and other States
to have a presumptive ban, like the one in Senator Baucus’ bill.
Second, you realize these huge facilities impact so much more than
just the host community. A State should be given authority to con-
trol mega landfills. One way to do this, which we endorse, is to let
States use a permit cap to moderate out-of-state waste shipments.

And finally, in the past, some waste companies and States have
wanted to exempt incinerator ash from this legislation. We think
ash, which goes to the same landfills as solid waste, should be cov-
ered by the same laws. Only Congress can give us the right to de-
cide for ourselves next time whether garbage disposal is the kind
of economic development we want to try. It is certainly not my in-
tent or the intent of our organization to block the siting of out-of-
state waste facilities in communities and States where citizens can
make that determination through democratic channels.

Senator BAucus. I'm going to have to ask you to wrap up.

Mr. OLsON. In summary, we can be empathetic to New York,
New Jersey, Connecticut. They do have waste problems. But in
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waste legislation, we would at least like to come to the table and
have some saying the siting of future waste facilities in our State,
which we do not have now.

Thank you.

Senator BAucus. Thank you very much.

Finally, Mr. Ciofalo.

STATEMENT OF ANTHONY CIOFALO, VICE PRESIDENT, COR-
PORATE AND GOVERNMENT AFFAIRS, ALLIED WASTE IN-
DUSTRIES, AND CHAIRMAN, ENVIRONMENTAL INDUSTRY AS-
SOCIATIONS

Mr. CioFALO. Good morning. On behalf of the National Solid
Waste Management Association, I do thank you for the opportunity
to testify.

NSWMA members collect, recycle and dispose of America’s waste
in all 50 States. Our members range in size from one or two truck
operations to multi-State companies. We have invested hundreds of
millions of dollars to safely and economically manage America’s
garbage and recyclables. We have created thousands of jobs in the
process.

Two years ago, I testified before this committee. I started my tes-
timony by saying, today, all over America, trash got picked up, so
did recyclables, disposal systems met environmental regulations,
the system works.

Senators that statement is equally true today. The system con-
tinues to work. Americans continue to benefit from the most envi-
ronmental protected and cost effective solid waste management
system in the world. We accomplish this through a combination of
State and Federal environmental and public health protection reg-
ulations in a competitive, free market system.

However, if Congress acts to restrict the interstate movement of
waste, or to re-impose flow control, prices will rise with no cor-
responding public health safety or environmental benefits. At-
tached to my written testimony are the results of NSWMA’s latest
survey of interstate solid waste shipments. What did we learn?

First, 49 States exported some of their solid waste for disposal,
and 45 States were importers. Second, the amount that moved
across State lines for disposal in 1995 represents less than 10 per-
cent of the solid waste disposed of in subtitle (d) facilities.

Third, the great majority of these shipments occurred between
neighboring States. This should not be a surprise. Markets do not
recognize State or county lines. Waste sheds are markets. Solid
waste moves most efficiently to local markets, many of which hap-
pen to be located in a neighboring State.

We also know that solid waste disposal capacity has increased
dramatically over the last 10 years. In 1986, only 25 States had
more than 10 years of disposal capacity. In 1996, 38 States had
more than 10 years of disposal capacity. As a result of new Federal
and State environmental protection and health regulations, the
days of small open burning dumps are over. These regulations re-
quire careful siting and environmental controls such as liners and
l?achate collection systems. Sites will be monitored well after they
close.
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Yet meeting these new requirements in a cost-effective manner
results in a large, highly engineered landfill. Development costs of
these landfills can easily be %1500,000 per acre. These costs demand
facilities that can achieve economies of scale, facilities that will
serve a larger geographic area.

Moreover, these faculties create jobs for local residents and the
communities receive major financial benefits from host community
agreements. They use per-ton fees to build schools and roads and
other public facilities and to lessen the local and State tax burden
upon their communities.

Just as we oppose restrictions on interstate transportation of
solid waste, we also oppose restrictions of the interstate transpor-
tation of solid waste. Flow control is wrong for all of the reasons
that interstate restrictions are wrong. The facts are clear: flow con-
trol establishes expensive, local monopolies. EPA’s report to Con-
gress made it clear. Flow control has no relationship to environ-
mental protection or increased levels of recycling.

So the only issue remaining for flow control proponents is the
fear that solid waste facility bonds will collapse without Congres-
sional action. Yet the reality is that only a very small percentage
of these facility bonds have been downgraded, and those facilities
continue to meet their bond payments.

Flow control proponents claim that taxes have been levied to
meet bond payments. What really happens is that the hidden taxes
and inflated tipping fees, which are paid unknowingly by residents
and businesses, have been replaced with honest, out in the open fi-
nancing. Flow control facilities have lowered their tipping fees,
eliminated all unneeded expenses, slimmed down and become cost-
competitive.

Finally, flow control does not guarantee that enough waste will
be delivered to a disposal facility. The history of these facilities is
clear: increased recycling and economic recessions cut into the
amount of trash available for disposal. The bond industry knows
this. Well before the Carbone decision, bond prospectuses warned
that the garbage may not exist in the flow control area and that
the tip fee would have to be raised and guarantee enough revenue.

Senator I urge you to say “no” to monopolies. At this historic
time when Americans is taking apart electric monopolies, don’t
take a step backwards and create garbage monopolies. I urge you
to restrict flow control and the restrictions on interstate transpor-
tation of waste.

Thank you for the opportunity to present our testimony.

Senator BAucus. Thank you, Mr. Ciofalo, very much.

Mr. Olson, you said you favor a presumptive ban. Why is that?

Mr. OLsoN. Well, it would help States like North Dakota, where
we’ve been in the past, I think, fairly well ill-prepared for the vol-
ume of waste moving into western States like ours. And with a pre-
sumptive ban, that would help the State health department and
the State as a whole regulate some of the out-of-state waste.

Senator BAucuUs. Do the residents there know about a potential
landfill? Do they receive adequate warning or notice? Or, on the
other hand, did a lot of them wake up one day and find, oh, my
gosh, there was a big landfill here? I'm just kind of curious what
that whole process was.
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Mr. OLsoN. OK, I can be short and to the point. One day I
opened the local newspaper, and on 3 pages on the inside, there
was a l-inch column. It said that there was a large industrial
waste company bringing waste into a standing facility at Sawyer,
ND. That’s the first anybody knew about it.

As more of us asked questions and started calling the State
health department, then more information started coming out into
the newspaper. But the site was already bought. The site was al-
ready in the construction phase. And things were going on there.
It was already in the works. It was a done deal.

Senator BAucuUs. There was not an agreement, then, with the
local community, the town, or was there?

Mr. OLsoN. Well, there was an implied consent on the part of a
local community. But as you know, in North Dakota, you can have
towns of 100 people, and 500 people surrounding that small com-
munity. The small community supported the concept, from the em-
ployment aspect of it.

Senator BAUCUS. So you lacked the decisionmaker, or the Gov-
ernor to be able to designate a decisionmaker to be a wider area,
then, not just the local town, is that correct? I see Mr. Seif nodding
his head.

Mr. SEIF. The community has to be defined correctly, and it has
to understand that it’s out-of-state waste or in-State waste, it has
to be an informed consent to be issued by the right people.

Senator BAucuUs. Mr. Mastro and Mr. Cahill, what’s wrong with
all that? You say youre in favor of exporting only waste where
there’s a host community agreement, if I understood you correctly.

Mr. MAsTrO. That’s correct.

Senator BAUcUS. So why not first make sure that there is a
proper agreement? Isn’t it more likely to be a proper agreement if
there’s a presumptive ban until the local community itself decides
affirmatively that this is what it wants? Because in that situation,
arguably anyway, they can be more fully informed of what’s going
on, and time to think about this, be better able to examine the
costs and the benefits of all this.

Why isn’t that better? I say that in part because there are host
community agreements, and then, as you know, there are host com-
munity agreements. Some just speak to fees, maybe others, and
just a whole wide variety. So when you say host community agree-
ments, that doesn’t really solve the problem. The real question is,
what should the terms of the host community agreements include?

Assuming that we have host community agreements, and it’s as-
sumed further that we’re talking about fair, legitimate host com-
munity agreements, whatever that means, and I think most people
know what that is, why not, what’s the difference between whether
the ban is presumptive or not presumptive? Because still, we're
goirlig?to have the local community agree. What difference does it
make?

Mr. MASTRO. We are requiring, in connection with the expor-
tation of the city’s residential waste, host community agreements,
and we are verifying, and in fact have been contacted by govern-
mental entities who have expressed an interest from the State of
Connecticut, from the State of Pennsylvania, other jurisdictions,
about exportation of the city’s residential waste. So we are verify-



54

ing that there are real community host agreements. That’s what
you need to be a qualified bidder in our process.

However, a presumptive ban is really in our view very bad policy.
It raises the potential for politicizing a process that shouldn’t be
politicized. Free market forces are working. They’re working in
New York City, which I should add I heard the representatives
from New Jersey who were here, and the mayor from New Jersey
who was here talk about their high costs of solid waste disposal.
They as a State may have the highest cost in the Nation, but the
city of New York has had the highest cost in the Nation. But our
ability now for the first time to generate competition has caused
our prices to go down.

Senator BAucUS. My time is about to expire—just did. One very
quick question.

Mr. Seif, what are some of the ranges of terms in host commu-
nity agreements, and what do you think a reasonable set of provi-
sions should be? So when we say host community agreements, we
all know what we’re talking about here.

Mr. SErr. The right synonym for agreement is contract. A con-
tract should have consideration—the community gets something—
and the community needs to be defined, and the State should do
that. In our case, county would be appropriate.

We also need to have an understanding on the part of the com-
munity and its proper authorities, however they are constituted, of
what’s coming, how long will it come. Is there a State, proper State
regulation and permit, as there would be in our case. And all those
elements. It’s not just one day last week, a company got the mayor
to agree to a deal and then it happens. It has to be a stakeholder
type process that can be pointed to in the future.

Senator BAucus. My time has expired.

Senator Sessions.

Senator SESSIONS. Thank you.

I'm thinking of a little slogan I twisted one time, and it was
something like this, oh, what a tangled web we create when we
first start to regulate. Things get more and more complicated. I
heard the explanation of Connecticut. They entered into, they have
a lot of different agreements and laws, and they want to dispose
of waste in any way they want to. If they want to pay the price
for that, fine. But you can’t bind the whole world to make it fit into
their scheme of things, I think.

Let me just say this, or ask a number of questions. With regard
to disposal in a State, the commerce clause is an important part
of our Constitution. It is an essential part of the growth and health
of the economy of this Nation. Resources need to move rapidly be-
tween various parts of the Nation and back and forth, and I sup-
pose that applies to waste, also.

However, it seems to me that the courts will allow the States or
localities to place reasonable controls on interstate commerce. Mr.
Seif, with regard to that, it wouldn’t be wrong for Alabama or
North Dakota to have reasonable restraints on how they will accept
garbage, reasonable fees and costs, reasonable regulations to mon-
itor, and which you could require the landowners to pay all of that,
would it? I mean, that is not, as your understanding, being elimi-
nated by the Supreme Court opinion?
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Mr. SEIF. No, the Court goes on to invite the Congress to set up
such reasonable possibilities.

Senator SESSIONS. What about States? Can they do that?

Mr. SEIF. The States should, when the Congress gives us permis-
sion, accept that invitation to set up only reasonable standards, not
bans and not silly requirements and not the Arizona Mud Flap case
and all that. But a right to protect our investment.

Senator SESSIONS. I guess, you say the Congress, the Congress
could act. I'm sure there will be some action by this Congress. But
the State can still protect itself with reasonable controls, isn’t that
right, under the Carbone decision?

Mr. SEIF. In the absence of Congressional permission to do some-
thing more explicit, no State has succeeded, and many have tried,
including Pennsylvania, to establish various ways to control what
comes in. All those ways have been struck down in other forums,
either courts or administrative proceedings. The fact is, it doesn’t
work. We have to discriminate, in no way——

Senator SESSIONS. Your local trash has to be subject to exactly
the same conditions of disposal as the out-of-state trash?

Mr. SEIF. That’s right, and trash is trash, and that’s appropriate
from a technical point of view. The point is, if a community spends
an enormous amount of money, political capital and so on to
produce a landfill for itself and 20 years of capacity, and then finds
out it’s only 5 years of capacity because we built it and everyone
came, then we have been——

Senator SESSIONS. Well, but they wouldn’t be required to take
any outside trash, would they?

Mr. SEIF. Well, how can I

Senator SESSIONS. I mean, if you build a landfill for your city or
county, you wouldn’t be required to accept trash from another State
or city?

Mr. SEIF. When the Secretary denies a permit to trash coming
from out-of-state, the permit action is overturned in courts because
I have acted contrary to interstate commerce. I cannot ban out-of-
state trash.

Senator SESSIONS. Well, that’s on the assumption that the cre-
ators of that landfill presumably felt they had the authority them-
selves to do it. But if you created it exclusively for your purposes,
you wouldn’t be required to accept any more, would you?

Mr. CioraLo. Well, I think you’re probably right in that, Senator.
If we're talking about a municipally-owned landfill, and they des-
ignate that waste comes in from their municipal jurisdiction, I
think you’re right in that.

Senator SESSIONS. What about a private one in which you con-
tract with a city?

Mr. CioraLo. I think a private one, a private landfill, privately
owned landfill, I think then indeed the interstate commerce clause
does enter in.

Mr. OLsoON. It may not. In North Dakota right now, Senator,
there’s a case that will be tried that an out-of-state waste company
wants to dump in the city landfill. The city says, look, it’s not prop-
erly lined. It’s not fit to take industrial waste from an Air Force
Base. We can’t accept it. And they’re going to end up getting it
shoved down their throat.
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Senator SESSIONS. Well, let me pursue that. Let’s say a private
landfill desires to receive, and that’s often the case, I suppose, you
get a permit for a landfill, and they desire to receive trash from
out-of-state or some other municipality within the State. It’s hard
to stop that under the commerce clause as being interpreted now,
is that correct?

Mr. OLSON. Yes.

Senator SESSIONS. So if you're going to have regulations on it, it’s
got to apply to both the local disposal and your interstate disposal?

Mr. SEIF. Absolutely. That’s as it should be.

Senator SESSIONS. All right. Now, if a city could, if it creates its
own landfill, it could presumably limit that to its own needs. But
idf it contracts with a private landfill, that may be more difficult to

0.

Mr. SEIF. Yes.

Senator Baucus. I have a question for you, Mr. Ciofalo. Have
waste companies generally been entering into host community
agreements with importing States?

Mr. CioraLO. Yes, Senator. I think that’s very typical of the in-
dustry in general. I know for my company, we have 46 landfills in
22 States. I can tell you that we have host community agreements
with all of them. Certainly all of our subtitle (d) larger facilities.

Senator BAucus. The figure I have is that about 19 million tons
moves across State lines every year. Is that about right?

Mr. CioraLo. I think the total universe is about 200 of solid
waste generating in the United States in 1995, was 280 million,
and of which about 25 million

Senator BAUCUS. Say 25 roughly. How much of that 25 million
is being imported to a landfill or incinerator where there’s a host
community agreement? What percent, roughly, today?

Mr. CioraLo. I don’t know a percentage, Senator.

Senator BAucus. Rough guess?

Mr. CioFAaLoO. I think it’s very high. I think it would be in prob-
ably the 80 to 90 percent range.

Senator BAucuUs. Next question is, is there capacity, I mean, let’s
say New York, let me get my figures here. As I recall, about 13 mil-
lion tons?

Mr. CioraLo. You're talking about Fresh Kills? Thirteen thou-
sand tons a day.

Senator BAucus. And New York State capacity, well, New York
is now, what capacity is there in New York today?

Mr. CAHILL. Well, Senator, if I could just answer that. Two years
ago, we undertook a revision to the regulations concerning landfill
sitings in the State of New York, which increased the capacity in
New York State by 50 million tons. So we have recognized the need
for New York State to also look at increasing its capacity to ad-
dress in-State and out-of-state waste. Because it should be noted
that New York States does actually import.

Senator BAucuUs. Most States do.

Mr. CaAHILL. Yes. Our revisions have, to our regulations, has
made it easier for siting and has created an additional 50 million
ton capacity.

Senator BAucus. My real question is the degree to which New
York waste that’s going to be exported can easily be exported sub-
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ject to host community agreements, when I don’t know if 80 per-
cent’s correct or not, but let’s assume it’s correct, it sounds a little
high to me, frankly. The degree to which New York can easily ex-
port its balance and add to very significantly the amount of waste
that is not subject to host community agreements. Again, the point
being, the question being, how easily can New York export all of
its waste, and do what New York wants to do, that is, subject to
host community agreements?

Mr. MASTRO. As I said before, Senator, we are going to start ex-
porting up to 1,800 tons per day of the residential waste in the
Borough of the Bronx. We’ve received six bids siting seven different
locations, two of them within the State of New York. Those bids
constituted more than three times the capacity needed. In other
words, just those bids for that Bronx exportation were three times
more than the 1,800 tons per day that we’re seeing to export under
that contract.

I have to add one other thing. There are currently 13,000 tons
per day of waste going to Fresh Kills that we are intending to re-
duce the amount of waste through recycling and waste reduction
programs. We believe we can have some substantial impact on that
number over time, through increased recycling and waste reduc-
tion. But there will still be a need for some export.

Senator BAucus. What about Pennsylvania? How much of the
volume being exported currently to Pennsylvania is subject to host
community agreement?

Mr. MASTRO. I don’t know the answer of how much is being im-
ported to Pennsylvania.

Mr. CAHILL. I think it’s important to note

Senator BAucus. Could you provide that to us, please?

Mr. MASTRO. Certainly, Senator.

Mr. CAHILL. I think it’s also important to note, Senator, that in
the report that was released by Governor Pataki and Mayor
Guiliani back in November 1996, with respect to how the State and
city were going to handle Fresh Kills’ closure, it would require, all
the shipments out-of-state would require host community agree-
ments. So I think prospectively the answer’s been addressed in that
report, which I certainly would like to provide you.

Senator BAUCUS. One question, too, Mr. Cahill, your predecessor,
when I asked him by what year would New York be self-sufficient
or contain all of the, deal with internally within the State, all of
the garbage, the trash that it generates, the answer I got was by
about December 31, 2001.

Mr. CAHILL. I hope you won’t bind me by my predecessor’s com-
ments.

Senator BAucus. That was Tom Jorling who made that comment,
made that statement, made that assertion, said New York could
handle all of its garbage by the first of 2002.

Mr. CAHILL. Well, I think New York State has made a tremen-
dous effort as far as waste reduction and recycling. Again, we're
leading the Nation in that regard. We have taken steps over the
last several years to improve siting requirements.

Senator BAaucus. Do you have a target date when you will be
self-sufficient?
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Mr. CaHILL. No, there’s not a target date. I think we’d like to do
it as soon as we can. But we realize in the short term there’s going
to be a need for importation of New York State——

Senator BAUCUSs. Was there a change in policy in between you
and Mr. Jorling?

Mr. CaAHILL. No, I think what we've always been trying to
achieve waste reduction and recycling and how that fits into the
State’s need to export waste. So there hasn’t been any change in
the priorities of the State. I don’t know in what context Commis-
sioner Jorling made that statement. But frankly, it would be unre-
alistic to think that we would not be exporting some waste by the
year 2001.

Senator BAucus. I just generally believe that, first of all, very
much understand and agree with the interstate transport of trash.
I mean, that’s here, that’s fine and it’s part of the market.

But I also think that a State has an obligation to take care of
its own trash as much as possible, even more recycling, even more
waste reduction. And I understand New York City does a good job.
But let’s be honest about it, that’'s New York City. I mean, it’s
much easier to recycle New York City, the collection process is
much easier there than it is in areas that are spread way out.
Washington, DC has a terrible time setting up a meaningful recy-
cling program.

But I just urge you to take care of your own waste as much as
possible.

Mr. MASTRO. Certainly, Senator. We'll continue to make efforts
to increase recycling. But even heavily concentrated cities like
Philadelphia, Chicago, others don’t do anywhere near the job that
we do in recycling already. We've made a substantial financial com-
mitment to increase that recycling.

Senator BAucus. And 12,000 tons a day is a lot of trash.

Senator Sessions.

Senator SESSIONS. You mentioned six bids. Would you share with
me the range or percentage differences from your low to highest
bids?

Mr. MASTRO. Sure. And the six bidders, they ranged anywhere
from the low 40’s up to the high 60’s. There have been previous es-
timates that this could cost as much as $75. So all the bids came
in below that. They ranged geographically, as I said, two of the
bids were for New York facilities. One was in Connecticut, one in
New Jersey, one in Pennsylvania and one in Virginia. The bidders
offered three times the capacity of what we will need for that par-
ticular project.

It’s because of that free market and that ability to have inter-
state exportation that we were able to substantially reduce our
costs compared to what we estimated they would be. We have been
living in the city that has had the highest carting costs of any place
in the Nation. Our commercial carting historically plagued by orga-
nized crime cartel control of that industry, which we are now
breaking and seeing prices fall.

But New York City has had the highest carting costs in the coun-
try, historically. We'’re finally seeing that change, thanks in part to
the ability to have interstate export.
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Senator SESSIONS. Dr. David Verner, Alabama, Montgomery,
helped you, I think, break some of that exorbitant cartage fees. I
respect the work that he did in that regard.

Well, I think that’s good to see that. Because every dollar that
you spend is a cost applied to the citizens of New York and they
don’t need to pay more than they ought to pay to dispose of their
garbage.

I also think, you know, when you think about disposing of your
own, it would be unrealistic to ask Manhattan to dispose of all of
its garbage, I think, when there are other places in the country
that it could be done cheaper and more practically.

Mr. Chairman, I am delighted to listen to these issues. It’s new
for me to be a part of this committee and to hear the complexity
and the importance of handling our waste products in a way that’s
at least cost to the taxpayers and most beneficial to the environ-
ment.

Thank you very much.

Senator BAucus. Thank you, Senator Sessions.

I'd like to tell Mr. Cahill the context of Commissioner Jorling’s
statement. It was at a hearing before this committee, it was 1990.
And I'm in error. I said that he said that by December 31, 2001,
I was wrong, he said by the turn of the century.

Mr. CAHILL. Are you talking about this century or the next one?

Senator BAucus. I think this one.

[Laughter.]

Senator BAUCUS. Because this hearing was still in this century,
so turn of this century.

Well, we thank everybody very much. The record will be kept
open for 7 days. Thank you.

[Whereupon, at 1:32 p.m., the committee was adjourned, to be re-
convened at the call of the chair.]

[Additional statements submitted for the record follow:]

STATEMENT OF HON. DAN COATS, U.S. SENATOR FROM THE STATE OF INDIANA

Mr. Chairman and members of the committee, I appreciate the opportunity to tes-
tify this morning. I am pleased that this committee, once again, has turned its at-
tention to an issue important to Indiana. This is a matter that several members of
the committee are very familiar with. Interstate transportation of waste came to my
attention early in my Senate career. Ever since that time, I have fought to give
Statﬁs and communities the right to impose reasonable restraints on out-of-state
trash.

As the Senate and House have struggled since the 101st Congress to enact solid
waste legislation, shipments across borders have continued. Large exporters have
continued to ship outrageous amounts of waste across State lines. One such State,
New York has not opened new home-State landfills to meet its waste disposal needs.
In fact, New York has seen an 87 percent decline in landfills since 1986. Now, we
read the announcement that Ne