S. HraG. 105-315

SUPERFUND REFORM AND REAUTHORIZATION

HEARING

BEFORE THE

COMMITTEE ON
ENVIRONMENT AND PUBLIC WORKS
UNITED STATES SENATE

ONE HUNDRED FIFTH CONGRESS
FIRST SESSION

ON

S. 8

SUPERFUND CLEANUP ACCELERATION ACT OF 1997, AS AMENDED BY
THE PROPOSED SUBSTITUTE AMENDMENT, DATED AUGUST 27, 1997,
SPONSORED BY SENATORS CHAFEE AND SMITH OF NEW HAMPSHIRE

SEPTEMBER 4, 1997

Printed for the use of the Committee on Environment and Public Works

&R

U.S. GOVERNMENT PRINTING OFFICE
45-227cc WASHINGTON : 1998

For sale by the U.S. Government Printing Office
Superintendent of Documents, Congressional Sales Office, Washington, DC 20402



COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS

ONE HUNDRED FIFTH CONGRESS
JOHN H. CHAFEE, Rhode Island, Chairman

JOHN W. WARNER, Virginia MAX BAUCUS, Montana

ROBERT SMITH, New Hampshire DANIEL PATRICK MOYNIHAN, New York
DIRK KEMPTHORNE, Idaho FRANK R. LAUTENBERG, New Jersey
JAMES M. INHOFE, Oklahoma HARRY REID, Nevada

CRAIG THOMAS, Wyoming BOB GRAHAM, Florida

CHRISTOPHER S. BOND, Missouri JOSEPH 1. LIEBERMAN, Connecticut

TIM HUTCHINSON, Arkansas BARBARA BOXER, California

WAYNE ALLARD, Colorado RON WYDEN, Oregon

JEFF SESSIONS, Alabama

JIMMIE POWELL, Staff Director
J. THOMAS SLITER, Minority Staff Director

an

(ID



CONTENTS

Page
SEPTEMBER 4, 1997

OPENING STATEMENTS
Allard, Hon. Wayne, U.S. Senator from the State of Colorado .........c.cccecuveennneee. 9

Baucus, Hon. Max, U.S. Senator from the State of Montana ............. 13
Bond, Hon. Christopher S., U.S. Senator from the State of Missouri 8
Boxer, Hon. Barbara, U.S. Senator from the State of California .... 10
Chafee, Hon. John H., U.S. Senator from the State of Rhode Island . 1
Graham, Hon. Bob, U.S. Senator from the State of Florida .................. 18
Inhofe, Hon. James M., U.S. Senator from the State of Oklahoma ... 16
Kempthorne, Hon. Dirk, U.S. Senator from the State of Idaho ................. 4
Lautenberg, Hon. Frank R., U.S. Senator from the State of New Jersey 6
Reid, Hon. Harry, U.S. Senator from the State of Nevada ..........cc......... 18
Sessions, Hon. Jeff, U.S. Senator from the State of Alabama ............... 17
Smith, Hon. Robert, U.S. Senator from the State of New Hampshire .. 3
Thomas, Hon. Craig, U.S. Senator from the State of Wyoming .. 8
Wyden, Hon. Ron, U.S. Senator from the State of Oregon ....... 19
WITNESSES
Browner Hon. Carol, Administrator, Environmental Protection Agency ............ 20
Article, Love Canal Superfund at Work .........cccooceviiiniieninniinieeen. 44
Fact sheet, Love Canal, New York State Department of Health 48
Letters, Superfund iSSUES ..........cccecveeeeiieeeriieeecieeeeceeeeereeeeveee s 37
Prepared Statement ...........cocceeiiiiiieniieieeee e 69
Responses to additional questions from:
Senator ALLATd...........oooeiiiiiieece e 37, 92
Senator Boxer ....... 87
Senator Graham ...... 91
Senator MoOYNihan ........cccccccviieiiiiieiieeceee et e e eneeeaees 42, 89
Burt, Robert N., chairman and chief executive officer, FMC Corporation on
behalf of the Business Roundtable ..........ccccocciiiiiiiiiniiiiiiiicceeee 148
Eckerly, Susan, director for Federal Government relations, National Federa-
tion of Independent BUsSINESS ..........ccceevuieiiiiiiiiniiieiieieciceeee e 146
Response to additional question from Senator Inhofe ...........ccccoeevivvnnnennnnn. 148

Florini, Karen, senior attorney, Environmental Defense Fund; accompanied
by Jacqueline Hamilton, senior project attorney, National Resources De-
fense CouNCil .........ccociiiiiiiiiiiiiiiii 153
Johnson, Gordon, J., Deputy Bureau Chief, Environmental Protection Bureau,
New York State Attorney General’s Office, on behalf of the National Asso-

ciation of Attorneys General ..........cccccccoeciiiiiiiiieriiiieenieeeeieeeenie et eenieee e 61
Article, Federal Sovereign Immunity and CERCLA, Journal of Natural
Resources and Environmental Law ........cccoociiiiiiniiiiiiieniiiiieieececieeeee 134
Letters:
Responding to questions from Senator Moynihan ..........ccccceeeevveeennennn. 68
Re: Waiver of sovereign immunity by the Federal Government on
certain environmental laws, several State Attorneys General .......... 128
Prepared statement ...........ccccooevvviieeiiiiciiieeceee e e e 116
Resolution, National Association of Attorneys General, adopted summer
meeting, June 22-26, 1997, Jackson Hole, WY .......cccceevviiiiniiennncineennnnn. 123
Responses to additional questions from:
Senator Moynihan .........cccceeciiiiiiiiiiniecieeeeee e 125
SeNator WYAEN .....cccueiieiiiiiiiiieiiiieesiee ettt e eeire e st e e seae e e sebaeesanaeeaes 126



v

Mannina, George J., Jr., executive director, Coalition for NRD Reform ..

Responses to additional questions from Senator Moynihan .............cccc.e...

Nelson, E. Benjamin, Governor, State of Nebraska, on behalf of the National

GOVErnors’ ASSOCIALION .....cccuieiiiiriierieeriie ettt ettt e ettt e sttt e st e beesateeeees

Prepared Statement ...........cooceeviiiiiiniieiee e

Responses to additional questions from:

Senator Chafee ..ot

Senator Moynihan

Senator Wyden .....

Perron, James P., Mayor, Elkhart, IN., on behalf of the U.S. Conference

OF MIAJOTS ettt ettt ettt ettt et s e et e st e e bt e s sbe e bt e ssbeebaaenbeenseeenseanenas
Prepared statement ..........ccccoovviiiieiiiiiiniiiiieeeeeeees
Responses to additional questions from Senator Inhofe ....

Subra, Wilma, president, Subra Company, New Iberia, LA

Prepared statement ...........cccooeviiiiiiiiiiniiiee e

ADDITIONAL MATERIAL

Amendment to S. 8, draft substitute bill (Chairman’s mark), sponsored by
Senators Chafee and Smith of New Hampshire, dated August 27, 1997,
Superfund Cleanup Acceleration Act of 1997 .......ccooviieiiieiiieiieieeeeeeeeee,

Articles:

Federal Sovereign Immunity and CERCLA, Journal of Natural Resources
and Environmental Law ........ccccoeiiiiiiiniiiiiieieccece e
Hazardous Waste: Human Health Effects, Barry Johnson, Toxicology and
Industrial Health ......c..ccoooiiiiiiiiiii e

Letters:

Advocates for Professional Judgment in Geoprofessional Practice ..............
CSX Transportation ..........ccccccceeeecveeeeeiueeesieeeesireeesneeeeseneeesssseeessees
State Attorneys General ...........ccoccocveriiieiiiiniiieiie e

Report, Superfund: Summary of the Chairman’s Mark of S.8, Amendment
to the Superfund Cleanup Acceleration Act of 1997, Congressional Research
SEIVICE .uviiuiieiiiieiieeteertte ettt et et e st e e bt e e bt e s tbe e s teesabesabeessbeenbeeesbeeabeeenbeenbeesnbeenseas

Statements:

American Petroleum Institute .........cccccoiiiiiiiriiiniiiiicc,
American Public Health Association and the National Association of
County and City Health Officials .......cccccoeveiiiiniiiiiiiiieiieeeeeeiee e,
American Water Works Association ........... .
Association of Metropolitan Water Agencies ....
Hazardous Waste Coalition ........c..ccceeeeeee.
National Association of Manufacturers ............cccccoceeveiniiiiiieniienniieneeeeee
National Oceanic and Atmospheric Administration, Department of Com-
merce, submitted by Terry D. Garcia, Acting Assistant Secretary for
Oceans and AtmOSPhEre, ........c.ccoecvieeeciiiecieeeceeee e e

230



SUPERFUND REFORM AND
REAUTHORIZATION

THURSDAY, SEPTEMBER 4, 1997

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
Washington, DC.

The committee met, pursuant to notice, at 2 p.m. in room 406,
Senate Dirksen Building, Hon. John H. Chafee (chairman of the
committee) presiding.

Present: Senators Chafee, Smith, Kempthorne, Bond, Thomas,
Allard, Inhofe, Sessions, Baucus, Boxer, Lautenberg, Reid, Graham,
Wyden, and Moynihan.

OPENING STATEMENT OF HON. JOHN H. CHAFEE,
U.S. SENATOR FROM THE STATE OF RHODE ISLAND

Senator CHAFEE. I want to welcome everyone here this afternoon.
This hearing before the full Committee on Environment and Public
Works is to consider Superfund legislation.

We are under somewhat of a time constraint today. There have
been objections posed by the Democratic leader to our meeting be-
yond—I believe it’s 4:30. So we have a host of excellent witnesses.
I want to urge everybody to make their statements crisp and their
questions to the point, and the answers, similarly.

Now, Senator Baucus has to introduce a constituent of his State
before the Foreign Relations Committee, and he will not be here for
a few minutes. I know that Senator Lautenberg had a press con-
ference over in the Cannon Building at 1:45, so he will be a few
minutes late. So I will make a brief opening statement, and then
ask Senator Smith if he chooses to make a statement, and Senator
Kempthorne and others who might be here, and we’ll go right to
the witnesses.

First I want to thank our witnesses, some of whom have come
a considerable distance, and I appreciate that. I am delighted that
each of you have lent your energies to these efforts. And, of course,
we want to welcome the Administrator of EPA, Administrator
Browner, here, once again.

From the beginning of this Congress I have believed that the
Senate could pass legislation to reauthorize Superfund this year.
By “this year,” I mean this calendar year. I still believe it. Today
is another important step toward fixing a program which every per-
son in this room has found fault with at one time or another. Our
goal is to keep the process moving.

We will be hearing from witnesses today about the revisions to
S.8, which was the bill that Senator Smith and I introduced last

o)
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January. The draft changes were released last week. These
changes were made in response to testimony we received in hear-
ings, and then we had a series of 11 stakeholder meetings, and
subsequent to that negotiations have taken place. This has all oc-
curred over the past 6 months, so it has been a very industrious
effort.

What we need to do now, it seems to me, is to keep at it. The
President, Administrator Browner, the Senators here today from
both sides of the aisle, and our counterparts in the House have all
indicated support for reforming the program. Now the players in
this, the Senate, the majority, the minority members, and the Ad-
ministrator must join together to finish the task in the Senate.
That’s what I'm concentrating on, the Senate; what happens in the
House is out of our jurisdiction, clearly, but we can provide leader-
ship in the Senate.

Substantial efforts have been made in past Congresses to do this.
All of this work has led us to being, I believe, very close to a fin-
ished product.

I would like to thank everyone who has participated in our proc-
ess during the past 6 months—Senator Smith, who spent so much
time on it; Senator Baucus; Senator Lautenberg; Administrator
Browner. All your staffs have worked hard with one another and
with me and my staff, likewise, so I thank you. I appreciate the
time and energy of everyone who has participated in the stake-
holder meetings. Those were very well-attended and, I thought,
fruitful.

I want to talk briefly about the process we have been through.
As I mentioned, since March we have had more than 220 hours of
discussion and negotiation that touched on every title of S.8. After
the stakeholder process, we began to negotiate changes to the bill.
On some issues, the gaps were narrowed considerably. Those areas
where the discussions were most productive are reflected by many
of the changes in the new draft. On other sections, clearly, less
progress was made.

We still need to address many elements of the bill. I will con-
tinue to work toward a bill that most Senators in this committee
can support. I will continue to work with Senators to find the best
way to keep the process moving. I want to stress the need to keep
going. The first session is nearly over, and although we’ve done a
lot, we still have a long way to go to pass a bill.

I want to note briefly some of the areas that, to my mind, under-
score the progress that we’ve made.

The remedy selection title of the bill now says more plainly what
I believe was always intended, that remedies must always protect
human health and the environment. There’s no argument with
that.

It accounts for future land use in deciding “how clean is clean”
and will result in faster cleanups.

The bill has been made more flexible regarding the Federal-State
relationship. States can assume various degrees of responsibility
for site cleanups, and the Federal Government can step in if the
Governor asks for help, or if the remedies used by the State are
not sufficiently protective.
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Each of these issues was raised in testimony and discussions
about the bill. We have made a great effort to resolve them. It is
in that cooperative and productive spirit that I ask my colleagues
not to let the hard work of past months go to waste. It is time to
finish the bill.

I want to thank you.

Senator CHAFEE. Now, Senator Smith.

OPENING STATEMENT OF HON. ROBERT SMITH, U.S. SENATOR
FROM THE STATE OF NEW HAMPSHIRE

Senator SMITH. Thank you very much, Mr. Chairman, and good
afternoon, Administrator Browner. It’s nice to see you here.

Let me just make a couple of brief remarks and submit a state-
ment for the record in the interest of time.

This, I believe, is the tenth hearing we have had on this issue
over the past 3 years, and hopefully this will be the final one before
we finally get some action.

Cleaning up toxic waste sites is not an issue for talk; it is one
for action I think, as you can see by the interest in the audience
here today, as well as those watching—there is a great amount of
interest in getting this program fixed. The American people deserve
no less.

We've talked long enough. I sincerely hope that as a result of the
hearing and discussions between now and the time that we go to
markup, that we will be able to resolve our differences.

There have been 200 hours of formally-scheduled discussions
with the minority alone this year, either at the Member level of at
the staff level, and that’s just this year. We've been talking for the
past three Congresses, and there is unanimous agreement, I be-
lieve, that at the minimum the program should be fixed, and cer-
tainly overhauled, and I don’t think there’s any better time to do
it than now.

One of the interesting numbers that we hear in the debate about
Superfund is that one out of four Americans lives near one of these
toxic waste sites. This is unacceptable. I think there isn’t anyone
who would disagree with that.

The interesting thing, as far as I am concerned, is that not only
is it unacceptable, it is unnecessary. There is no need to have this
situation there. We have the technology and the resources to do
one of two things: either clean it up, or contain it so that it is not
a human health threat. We have the technology and the resources;
let me repeat that. But what we have not done is prioritized those
resources or applied that technology, for a vast array of reasons.

We have to make sure that the valuable and somewhat limited
resources that we have are not wasted on bureaucracy and lawyers
and other items that really are not contributing to the cleanup.
And that’s been the focus of our program reform. It’s been the focus
of the discussions that we’ve had. I believe it is the focus of S.8.
We have spent over $50 billion on this program over the last 17
years. Some would argue about how many sites we've cleaned up,
but at the most it’s one-third, and that’s not good enough. We can
do better; we should do better; we must do better. And this bill, al-
though not perfect, will make better, safer, and faster cleanups pos-
sible. We move the ball forward.
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You will find, as you find in many issues, that everyone is not
going to get everything they want. But we have tried very hard—
all the individuals that represent every aspect, pro and con, on this
issue that I know of, we’ve had a dialog with. I want to thank those
who have participated in that dialog, especially Ms. Browner, with
whom we've had a great working relationship over the past 3
years. Even where we disagree, we do it respectfully of each other.

Senator Chafee and I have tried very hard to incorporate a num-
ber of the concerns that you have raised, Administrator Browner,
and others, into the bill. This, as you know, is not the original S.8
as introduced; this is an amended S. 8. So we'’ve tried to incorporate
a lot of those reforms because we believe that’s the way to get a
bill and to improve the program.

However, we also know that one of the positions that the Admin-
istration has taken, and specifically that Administrator Browner
has taken, is that administratively they’'ve made a lot of changes
over there, and they have been positive. I have said that publicly
and privately to Administrator Browner. We feel that many of the
administrative changes that you’ve made have been positive. How-
ever, there is some dispute as to how effective some of these
changes are, whether they are being executed or carried out in
every community.

But be that as it may, our goal here is to try to reach consensus
on a bill that moves the ball down the field. Those of you who have
followed the progress of the debate realize how far we've come.
We've come a long way since the so-called “Earth Program” of 3
years ago. This bill, where we are now, is the result of hundreds
of hours of discussions among staff, stakeholders, and constituents.
We have included the concerns of many; some, we have not been
able to agree on. But I hope that perhaps between now and the
time we mark up, Mr. Chairman, we will be able to reach some ac-
commodation.

Let me just close on this point. If we can’t agree on every single
specific item—whether it’s liability or remedy—I would just make
an appeal to my colleagues on the other side of the aisle to let the
process work. Let the bill go to the Senate floor and let the Senate
work its will. I think that is better and fairer than to kill a bill
by not allowing it to go forward to the Senate floor. If it dies be-
cause the President vetoes it or because the Senate rejects it, so
be it; but let’s not let it die simply because we refused to bring it
to the floor. We’ve all worked too hard and too long to see that hap-
pen.

Thank you, Mr. Chairman.

Senator CHAFEE. Thank you very much, Senator Smith.

Senator Kempthorne.

OPENING STATEMENT OF HON. DIRK KEMPTHORNE,
U.S. SENATOR FROM THE STATE OF IDAHO

Senator KEMPTHORNE. Mr. Chairman, thank you very much. I
want to commend you for holding this hearing. This is critical; it’s
time for the Nation to deal with Superfund. It is time for the Na-
tion to have results with regard to the Superfund sites. I want to
commend you, and I also want to commend Senator Smith. I don’t
know of a Senator who is more dedicated to getting this resolved
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than Senator Smith of New Hampshire, who has worked diligently
to try to make this a reality.

I also appreciate that Administrator Browner is here, and I look
forward to her comments, as I also do.

May I also acknowledge James Perron, who is the mayor of Elk-
hart, IN. James and I were mayors together; I appreciate seeing,
you, Jim. And also Ben Nelson, who is the Governor of Nebraska,
who is very helpful in our efforts to stop these unfunded Federal
mandates. I believe he will be testifying today, also.

Mr. Chairman, I would just note that I will be leaving shortly,
unfortunately, because I will be chairing with the House—we have
a conference going on in the Armed Services Committee on person-
nel matters, so I will be leaving. I hope to come back so that I can
discuss the natural resource damages issue. I think that’s a critical
one that has a key role to play in this whole legislation.

I am pleased that the bill generally recognizes the need to reform
and improve the NRD program, but we need to get to the heart of
the fundamental problems with the program. In my opinion, the
problem with the current program is that it isn’t being used to re-
store resources, as it was intended to, but instead has become more
like a second cleanup program and a second litigation opportunity,
and one that can be very expensive and very time-consuming. The
State of Idaho now has the largest natural resource damages law-
suit in the country. Together, the Federal Government and the
Coeur d’Alene Tribe are asking for over $2 billion. Only half of that
is to actually restore natural resources. The rest is for so-called
“compensation for nonuse or lost use” damages. These compen-
satory damages have nothing to do with the actual restoration of
the Coeur d’Alene Basin. Instead, they are used to inflate lawsuit
claims, and ultimately drive up the cost of settling a lawsuit.

Litigation on natural resource damages is just beginning, but if
we don’t do something now, we run the risk of merely shifting the
costly litigation and delay from the cleanup program to the natural
resource damages program. That’s a risk that we simply cannot af-
ford to make if we want to restore damaged natural resources in
a timely manner, and that ought to be the goal. Let’s restore the
resources.

For that reason I strongly support meaningful reform to the nat-
ural resource damages program. I want to work with the chairman
and the committee to include that reform in this bill.

Thank you, Mr. Chairman.

Senator CHAFEE. Thank you.

In order of arrival, while Senator Lautenberg is getting orga-
nized—he’s the chairman of the subcommittee—do you want to go
now, Frank?

Senator LAUTENBERG. That’s the nicest thing you’ve said to me.

[Laughter.]

Senator LAUTENBERG. You just made me chairman of the sub-
committee

[Laughter.]

Senator CHAFEE. All right. Don’t get used to it.

[Laughter.]

Senator LAUTENBERG. I like it. I like it.

[Laughter.]
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Senator CHAFEE. I'll try not to make it a habit.

OPENING STATEMENT OF HON. FRANK R. LAUTENBERG,
U.S. SENATOR FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. John is really bipartisan, I must say.

Mr. Chairman, before the summer recess there was a new mood
in Congress, one of cooperation. The best example of that spirit was
our negotiation on the budget, on the bill where we had daily Mem-
ber input, worked together in a way of consensus that showed re-
spect for the views of all of our colleagues. By working coopera-
tively we forged an historic agreement that both balanced the
budget and gave tax relief, and that’s the way the American people
wanted to see us work. That’s the way we started this Superfund
reauthorization process. Our negotiations during the first part of
this year, I thought, yielded positive benefits. And I think we
should continue down that same road, Senator Chafee, that you
and I traveled together during the budget negotiations when we
worked out a bipartisan bill.

Today I offer my personal commitment to work hard and to co-
operate with my Republican colleagues to reach a bipartisan Super-
fund reform. Unfortunately, with what I see here

Senator CHAFEE. We always have these nice statements, but
then there follows “but” or the dropping of the other shoe. You do
that so well.

[Laughter.]

Senator LAUTENBERG. One was a reflection of the past, and the
other is a contemplation of the present. And I hope that the future
will hold out more hope.

Unfortunately, Mr. Chairman, with the partisan markup, it
seems to me we’re moving toward a different kind of atmosphere.
I hope that that will not doom Superfund reform once again. We
can’t forget the importance of the legislation. Superfund is, first
and foremost, a matter of public health. That issue at times seems
to have gotten lost in the swirl of litigation and controversy that
surrounds Superfund. For instance, data from the Agency for Toxic
Substances and Disease Registry shows troubling trends in my
home State of New Jersey. The data show that in all but one of
21 counties, cancer rates in areas around hazardous waste sites ex-
ceed the national average. Studies from other parts of the coun-
try—Idaho, Illinois, Kansas, Missouri, Pennsylvania, California—
also suggest that those living near toxic waste sites, particularly
children, suffer disproportionately from serious health problems,
and the health of our families cannot be a partisan issue. I hope
that we don’t lose site of that.

I oppose a quick hearing and markup. I reviewed the mark laid
down before the committee last Thursday, and while I note that
there are some changes and improvements over S.8, overall I am
still disappointed. The mark sets us back substantially. On clean-
ups, by codifying a cancer risk range without a point of departure,
the mark would let Superfund cleanups satisfy the law but be 100
times weaker than they are today. By giving only lip service to a
preference for treatment, the mark shifts this program from one
w%lf}ere poisons are treated to one where poisons are merely fenced
off.
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On liability, the so-called “co-disposal carve-out” really offer a
bail-out for shady polluters, but soaks the taxpayer. Where is the
fairness in a scheme that rewards Fortune 100 companies who poi-
son the neighborhood landfill or, worse yet, own the landfill but
leaves responsible corporate citizens—who paid more to send their
waste to hazardous waste landfills—still on the hook?

On States, I am entirely in favor of dividing the labor between
EPA and qualified States, but the mark hands off Federal respon-
sibility. It actually prevents the Feds from stepping in in a way
that is unheard of in any other environmental statute in this coun-
try, and does not adequately protect the public.

On natural resources damage, by precluding recovery of nonuse
of damages, the mark deprives the public of complete compensation
for natural resource damages. My colleagues from New York and
California and Oregon out to be particularly outraged that the
mark seems to undermine their years of litigation efforts.

On small businesses and cities, the mark actually hurts small
business and other sympathetic parties who can’t survive the costs
of Superfund litigation. By making relief prospective only, and only
for NPL sites, the mark does nothing for the municipalities and
small businesses who need help right now, those who have been
sued by Fortune 100 companies.

Mr. Chairman, all of these problems are solvable, I believe, if we
reopen bipartisan negotiations on this crucial legislation. I want to
do that; honestly, I do. The American people want us to work to-
gether, and it struck me as rather unusual that one of the things
that they like best about the budget bill that we finally put to rest
was that we worked together. Even some who didn’t like the bill
complimented us on the fact that we worked together to get some-
thing done.

The health of our families is at stake. I don’t have to remind ev-
eryone here that I think we’re duty-bound to honor the wishes of
the American people, and I hope we will be able to do that.

[The prepared statement of Senator Lautenberg follows:]

STATEMENT OF SENATOR FRANK LAUTENBERG, A U.S. SENATOR FROM THE
STATE OF NEW JERSEY

As you all know, I was opposed to this quick hearing and markup because I

f)hﬁught we were making significant strides that would have lead to a bi-partisan
ill.

After reviewing the draft bill of Senators Chafee and Smith, I must say I am very
disappointed. Provisions in this bill weaken our commitment to clean up some of
these poisoned sites and put us in the business of warehousing toxic waste.

This won’t make sense to most Americans. What we’re saying is that while we
can’t find money to help rebuild our Nation’s schools, we will spend millions to cre-
ate environmentally-dangerous museums to our polluting past.

Other problems in the Chafee/Smith bill—. In 1993 and 1994, we agreed to give
communities greater input in cleanup decisions and greater access to critical health
information. This bill weakens those provisions.

In addition, sites that took household garbage and toxic wastes are now Federal
responsibilities. That lets corporate polluters off the hook and sticks the taxpayer
with the bill. For instance, in a site in my home State of New Jersey, called Lipari
Landfill, corporate polluters who would have been forced to pay millions of dollars
in clean up costs because they mixed their cafeteria garbage with industrial wastes.

Some will have argue that this change is fair because these sites were poisoned
by so many entities—from large corporate polluters to single individuals—that it is
impossible to assign blame and cost. This bill does give some needed relief to small
business, municipal and county governments and certain small polluters.
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And 1 agree that we should give relief to some of the small fish who did the least
of the damage. But ultimately the parties helped the most by this bill are the large
polluters who caused the most damage. Why are we letting them off the hook?

In fact, I think the relief for small business, for instance, in the bill seems very
inadequate. Their relief is only for what they do in the future. They are still liable
for past damages.

Mr. Chairman, as the public tells us it wants greater environmental protection,
what does S.8 provide? It provides less. It provides for fewer cleanups. It makes it
easier for polluters to saddle the taxpayer with the bill. It will leave pollution onsite
and call the cleanup complete.

If the goal is to draft a bill that will become law, I would urge the reopening of
bipartisan negotiations that will lead to a signing ceremony in the Rose Garden and
a victory for our environment. Let’s fight for more. Not less.

Senator CHAFEE. Thank you.

I'm not sure I will agree with the characterization of any markup
as being a “partisan markup.” Certainly no markup I've ever run
around here has ever been a partisan markup.

Senator LAUTENBERG. I don’t know, Mr. Chairman, since you’ve
mentioned it, whether there’s been any real Democratic input on
this.

Senator CHAFEE. We haven’t gotten to the markup yet.

Senator Bond.

Senator SMITH. Incredible. Unbelievable.

OPENING STATEMENT OF HON. CHRISTOPHER S. BOND,
U.S. SENATOR FROM THE STATE OF MISSOURI

Senator BoND. Mr. Chairman, based on your request that we get
on with the hearing and let people have comments from the wit-
ness table on the mark rather than arguing about something that
hasn’t even come up before a markup, let me just say that the cur-
rent law is broken. I commend you and Senator Smith for putting
forward a draft. I look forward to hearing the comments and criti-
cisms and praises on it, and I am hopeful that consensus can be
reached on a reauthorization that will result in real reform which
will, No. 2, lead to more money for Superfund, and No. 3, provide
speedier cleanups, lest costly approaches, incentives for redevelop-
ment, and an eventual end to the program.

Senator CHAFEE. Thank you, Senator. We appreciate the interest
you have shown as a member of the Appropriations Committee in
connection with this program.

Senator Thomas.

Senator THOMAS. I got your note, Mr. Chairman.

Senator CHAFEE. Thank you. Thank you very much.

[Laughter.]

OPENING STATEMENT OF HON. CRAIG THOMAS, U.S. SENATOR
FROM THE STATE OF WYOMING

Senator THOMAS. I composed a little poem for you.

“There was a young man from the West/who tried to make his
statement the best/but he failed at that sport/because his time was
too short.”

[Laughter.]

Senator CHAFEE. You go to the head of the class.

[Laughter.]

Senator CHAFEE. Senator Allard, from the West.
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OPENING STATEMENT OF HON. WAYNE ALLARD, U.S. SENATOR
FROM THE STATE OF COLORADO

Senator ALLARD. Mr. Chairman, I want to thank you for holding
today’s hearing and I look forward to moving forward with the
Superfund legislation. I want to see it move forward. I know that
you and Senator Smith have both shown a lot of perseverance in
trying to work with all the parties.

You know, I happen to be of the feeling that we could move a
lot further, a lot quicker, if we could make Federal agencies live
under the same laws as local officials. We're going to have some
local officials to hear from, as well as private entities. We've got
some examples in the State of Colorado, for example, where the
Environmental Protection Agency is actually a party to a Super-
fund site, along with a private entity, and yet the Environmental
Protection Agency is held to a different standard than that private
party. That’s not only happened once; it has happened three other
times, and I think it’s important that we make sure that Federal
agencies have to comply with the same rules as local governments
and private parties.

My colleague over there from New Jersey mentioned the “shady
polluter.” Well, if you look at a report from the National Governors’
Association, as well as the State Attorneys General Association,
that “shady polluter” is the Federal Government. They are charac-
terized as the largest polluter in this country.

So I think that we need to look very seriously, to make sure that
if we really want to clean up the environment and we really want
to make this a cleaner and better place for our children and grand-
children, we make the Federal Government an equal partner in re-
solving Superfund problems.

Thank you, Mr. Chairman.

[The prepared statement of Senator Allard follows:]

OPENING STATEMENT OF SENATOR WAYNE ALLARD, A U.S. SENATOR FROM THE
STATE OF COLORADO

Mr. Chairman, thank you for holding today’s hearing to examine the latest Super-
fund reform legislation. I know this has been a long process for many and I admire
Mr. Smith’s and your perseverance. One of these days, perhaps, you will receive
some cooperation from the executive branch and we can bring this saga to a close.
However, as long as this Administration refuses to play by the same rules they en-
force against private entities, I have no reason to believe they are serious about
Superfund reform.

Specifically, I am speaking about how they handle clean up of Federal facilities.
In Colorado we have several examples of lengthy enforcement delay, inaction, or dif-
ferent cleanup standards for Federal agencies. Take for example, a Superfund site
located in Leadville, CO. At the site the EPA is one PRP and a mining company
another. There is no difference in the actions they are taking, but there is signifi-
cant difference in the cost of cleanup. While the private party is forced to have a
water treatment facility that is clearly overdesigned, the EPA’s water treatment fa-
cility is built at much lower spec’s despite the fact it is performing the same function.
Judging by the different standards applied, I can only guess that the EPA forgot
an 1mportant caveat when they were touting their philosophy of “polluter pays”—
“polluter pays unless it is the Federal Government” is clearly what they meant. Ob-
viously, one of two things need to happen, this Administration needs to hold them-
selves to the same standard they hold private parties, or they should show more
common sense and flexibility in dealing with reform legislation.

There are other examples that point out the difference in the executive branch’s
treatment of Federal entities and private entities. At the Federal Center in Colorado
contamination caused by the Federal Highway Administration was migrating into
a residential area. It took too long for cleanup to begin because the State had to
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negotiate with the Federal Government and the EPA simply didn’t act. Had this
been a private entity, no negotiation would have occurred, cleanup would have
begun as soon as the problem was discovered. Judging by the Administration’s
Superfund reform principle that states, “The Administration does not support legis-
latigle amendments specifically for Federal facilities”, they have no desire to fix this
problem.

In conclusion Mr. Chairman, this Administration either needs to determine they
are going to live by the rules that everyone else has to live by, or they should recog-
nize that the Superfund law they find too difficult to comply with causes the same
problems for private parties. However, we should make clear that their philosophy
of, “do as I say not as I do” is unacceptable. In order to achieve that end, I will
be introducing legislation to ensure that if the Federal Government won’t hold
themselves environmentally accountable, other levels of government will.

Thank you Mr. Chairman, I look forward to the rest of the hearing.

Senator CHAFEE. Thank you, Senator.
Senator Boxer.

OPENING STATMENT OF HON. BARBARA BOXER, U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator BOXER. Thank you, Mr. Chairman. I also received your
note, and I can’t top what Senator Thomas did and therefore I will
not abide by what he did.

[Laughter.]

Senator BOXER. But I will only speak for about 3 minutes.

We do have 97 Superfund sites in our State of California, the
fourth highest after New York, New Jersey, and Pennsylvania, so
we have major concerns. And because a lot of my concerns were not
included in the bill, I think it is important that I lay them out.

Having said that, I want to perhaps do the same type of “good
news, bad news” approach, but I do so enjoy working with the full
committee chairman and very much with the subcommittee chair,
and I really do hope I'll have that chance, more than I've had, be-
cause I think that the concerns that I will lay out here are impor-
f)antﬂto the people of the country. So let me try to lay them out

riefly.

I ask unanimous consent that my full statement be made part
of the record.

I think there are three principles we must adhere to in any bill,
whether it is a Democratic bill, a Republican bill, or, hopefully, a
bipartisan bill.

First, Superfund must include appropriate and carefully crafted
guidelines that will guarantee that the public health is protected,
now and in the future.

Second, parties responsible for polluting a site must be held re-
sponsible for site cleanup and restoration.

Third, Superfund must ensure expeditious and efficient cleanups.

Mr. Chairman, there are key areas in the draft proposal before
us today that do not meet these principles, in my view, and let me
quickly explain some of these concerns.

First, I am concerned with the fact that there is no explicit re-
quirement in the bill that cleanup standards be set at levels that
protect the health of children, the elderly, and other vulnerable
subpopulations. Now, I am very proud to say that this committee,
when we drafted the Safe Drinking Water Act and we worked so
closely together, did accept an amendment that would set the
standards to our most vulnerable populations. I think we should do
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no less. As a matter of fact, I think we should do that in all of our
environmental laws. I have authored the Children’s Environmental
Protection Act, and I hope that we can incorporate that into this
bill. We did it in Safe Drinking Water. I think it is very appro-
priate.

If we’re going to allow a lower cleanup standard, we should only
do so if we can assure that it will protect children, and we haven’t
done it.

Second, I am concerned with provisions in the draft bill concern-
ing “hot spots” and how these provisions could short-circuit ongoing
“hot spot” cleanup efforts. For example, in the San Gabriel Valley
in California, the San Gabriel Water Quality Authority, together
with a few potentially responsible parties, are working on the
treatment of three local “hot spots.” This bill, as it is drafted, could
jeopardize “hot spot” treatment projects in the San Gabriel Valley
because it removes the preference for treatment in favor of contain-
ment of contamination, and I think that this is another very impor-
tant point.

Mr. Chairman, 92 percent of the National Priority List sites in
California involve groundwater contamination. Over 3.2 million
people get their drinking water from aquifers below which a site
is located. Half-assurances are not adequate for my constituents.

Third, I am concerned that the natural resource damages—
NRD—title in the bill, which provides for restoring natural re-
sources that have been damaged by a polluter, is not strong
enough. In southern California we have an NRD site called
Montrose. The Montrose site involves the discharge of tons of DDT
off the coast of Palos Verdes, near Los Angeles, which nearly deci-
mated the area’s bald eagles, peregrine falcons, brown pelicans,
and other birds, and caused many species of fish to become unfit
for human consumption. Strong NRD provisions will ensure the
restoration of these resources for future generations.

Fourth, I am concerned about provisions in the bill that would
exempt hazardous waste generators and transporters from any li-
ability at co-disposal sites. This would exempt every large polluter
from liability at these sites, and clearly goes against the “polluter
pays” principle.

Mr. Chairman, I have other areas of concern, including the role
that communities have in developing cleanup plans; the expanded
role that States will have in administering cleanups at National
Priority List sites; and the general limits of public participation in
decisionmaking.

Again, I just have to say I do enjoy working with my colleagues
who are in charge of this whole venture of rewriting this law. Abso-
lutely, we need to do better here, but I really believe that the
points I have made are significantly disturbing because I think it
goes against what we really need to do with Superfund, which is
to make sure that we can restore these sites to protect the most
vulnerable populations.

Thank you very much.

[The prepared statement of Senator Boxer follows:]
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STATEMENT BY SENATOR BARBARA BOXER, A U.S. SENATOR FROM THE
STATE OF CALIFORNIA

Mr. Chairman, as you know Superfund reauthorization is of critical importance
to the people of California. My State has 97 Superfund sites—the fourth highest
after New York, New Jersey and Pennsylvania. Superfund activities to clean our
water, restore our soils, and eliminate potential exposure to hazardous materials af-
fect the majority of the citizens of my State. Californian’s want and deserve a strong
Superfund.

When considering reauthorization of Superfund, there are three principles that we
must adhere to.

First, Superfund must include appropriate and carefully crafted guidelines that
will guarantee that the public health is protected now and in the future.

Second, parties responsible for polluting a site must be held responsible for site
cleanup and restoration.

Third, Superfund must ensure expeditious and efficient cleanups.

Mr. Chairman, there are key areas in the draft proposal before us today that do
not meet these principles. Let me explain what some of my concerns are.

First, I am concerned with the fact that there is no explicit requirement in the
bill that cleanup standards be set at levels that protect the health of children, the
elderly, and other vulnerable subpopulations. By lowering remediation standards
from 106 (Ten to the minus six) to a range of between 10-6 and 10~4, this bill
specifically endorses a lower standard which may not protect children. If we are
going to allow a lower cleanup standard, we should only do so if we can ensure that
it will protect children and other vulnerable subpopulations.

Second, I am concerned with provisions in the draft bill concerning “hot spots,”
and how these provisions could short circuit ongoing “hot spot” cleanup efforts.

For example, in the San Gabriel Valley in California, the San Gabriel Water
Quality Authority, together with a few Potentially Responsible Parties (PRP’s) are
working on the treatment of three local “hot spots.” This bill could jeopardize “hot
spot” treatment projects at South El Monte, because it removes the preference for
treatment in favor of containment of contamination. It is not enough to say that
treatment will be the preferred method of cleanup only when “contaminants cannot
be reliably contained . . . and present substantial risk . . . because of high toxicity

. and there is a reasonable probability of actual exposure R

Mr. Chairman, 92 percent of the National Priority List sites in California involve
groundwater contamination. Over 3.2 million people get their drinking water from
aquifers over which a site is located. Half assurances are not adequate for my con-
stituents. We must ensure that highly toxic and mobile contaminated groundwater
be treated to avoid migration and further groundwater contamination.

Third, I am concerned that the Natural Resources Damages (NRD) Title in the
bill, which provides for restoring natural resources that have been damaged by a
polluter, is not strong enough.

In southern California we have an NRD site called Montrose. The Montrose site
involves the discharge of tons of DDT off the coast of Palos Verde near Los Angeles,
which nearly decimated the area’s bald eagles, peregrine falcons, brown pelicans,
and other birds, and caused many species of fish to become unfit for human and
wildlife consumption. Strong NRD provisions will ensure the restoration of these re-
sources, for future generations.

Fourth, I am concerned about provisions in the bill that would exempt hazardous
waste generators and transporters from any liability at “co-disposal” sites (where
hazardous waste was disposed together with municipal waste). This would exempt
every large polluter from liability at these sites and clearly goes against the polluter
pay principle.

Mr. Chairman, I have other areas of concern including the role that communities
have in developing cleanup plans, the expanded role that States will have in admin-
istering cleanup at National Priority List sites, and the general limits of public par-
ticipation in decisionmaking.

Mr. Chairman, because of the scope and importance of this bill, I hope that follow-
ing this hearing we will work together to shape a bill all of us can support and that
is worthy of the people we serve.

Senator CHAFEE. Next will be the ranking member of the full
committee. After that, I just have to restrict all statements to no
more than 2 minutes. We have nine witnesses here; we’re re-
stricted to 4:30, and these witnesses have come a long way.
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So, Senator Baucus, you are on your own, but after that it will
be 2 minutes.

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR
FROM THE STATE OF MONTANA

Senator BAucus. Thank you, Mr. Chairman. I also apologize for
my delay. The President has nominated Mr. Peter Scher to a new
position, to be Ambassador for Agriculture. It’s a very important
position. Chairman Helms is holding his confirmation hearing at
this moment, and that’s the reason for my delay. I might say that
Mr. Scher is my former chief of staff.

Senator CHAFEE. Is Will’s name on that list?

Senator BAucus. Mr. Scher is taking a different tack.

[Laughter.]

Senator Baucus. Mr. Chairman, I don’t know about everybody
else, but when I return to Washington, I always have trouble ad-
justing to remembering all those odd Superfund acronyms that
were being tossed about so frequently before the August recess, like
RODS and RAPS, ROARS and RACS and TAGS and CAGS—I
mean, there’s just no end to this stuff.

But I do want to tell you what I did hear when I was on the re-
cess break in Montana this last August, and that is that people
want us to go on with the Nation’s work. They are basically quite
proud of us in putting together a bipartisan budget agreement; that
makes a big difference to the vast bulk of the American people.
And I think that’s how they want us to approach our work. Essen-
tially, do what’s right: “We sent you people back there to get the
job done. Be fair. Don’t stray too far off in one direction or the
other, but just do the right thing and get it done.” I think that’s
basically what the American people want. It’s basic American com-
mon sense, that’s what it is, not going too far to one extreme or
the other.

I think that the Superfund mark before us is a good step in that
direction. It’s not all the way there yet. I must say, Mr. Chairman,
that I am very proud of the efforts that you and Senator Smith
have made to help reach bipartisan agreement here because, in my
judgment, there will be no Superfund reauthorization unless it is
done on a bipartisan basis. That means both of us, Republicans and
Democrats, have to think a little more deeply, a little more cre-
atively; not dig in our heels quite so much, but rather work in the
people’s interest.

I know that you, Mr. Chairman, very much want a bill. I can say
for all of us on our side that we, too, very much want a bill to
progress, and I compliment you for the efforts that you and Senator
Smith have made. We are close.

Let me give an example of some of the areas where I think we've
made a lot of progress. One is that we’re pretty close to an agree-
ment in giving local citizens a greater role in Superfund cleanup
decisions. We're getting there; were close. We are also making
progress in making it easier to return land to productive use as so-
called “brownfields.” That’s progress, and also to improve Super-
fund cleanup standards. That’s the good news.

But all the news is not good. From my perspective, Mr. Chair-
man, I still think there are some areas where we have to do some
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more work. Some provisions of the proposal would, regrettably,
weaken the protection of public health and the environment rather
than strengthening the protection of the public health and environ-
ment. Some would generate more litigation and delay, not less, and
I think some provisions of the bill would let some responsible par-
ties off the hook without good justification.

Let me be a bit more specific. The first is whether we should pre-
fer cleanup plans that treat hazardous waste rather than just cov-
ering it up and leaving it there. Current law requires treatment in
some cases where it doesn’t really make sense; I agree with that,
and I think the Administrator would very much agree with that as
well, so we ought to fix that. This bill attempts to move in that di-
rection.

In Superfund lingo, we should narrow the preference for treat-
ment. But in some other cases, there are very good reasons to pre-
fer treatment in order to protect public health fully. The mark be-
fore us contains a preference for treatment in certain situations;
that is an improvement, but I am concerned that the preference is
too narrow.

Another case where the bill would weaken protection is natural
resource damages. Again, the mark makes some improvements, but
among other things there is still the questions of how to take the
inherent or intrinsic value of a resource into account. It’s a very
important issue. If we preclude the consideration of what the bill
calls “nonuse value,” you will undermine the whole point of Super-
fund’s provision for restoring natural resources.

Take a remote wilderness area that has been damaged by pollu-
tion for many years. It can be restored. We can remove the waste,
revegetate hillsides, and replant streambanks. It takes time and
money, but it can be done. However, if we are only allowed to con-
sider the uses that the wilderness actually provides specifically to
humans, we do much less. Maybe we've just put in some hiking
trails near town, or expanded the parking lots near some fishing
holes. After all, that would replace the lost human uses of hiking
and the fishing base. But if we take that approach, we completely
overlook the intrinsic value of a remote mountain wilderness area.
The same would be true of a damaged river or of a seacoast, and
the public, including future generations, will be badly short-
changed. After all, this is an ethics issue; it is a morality issue; we
should leave this place in at least as good a condition as we—our
generation—has found it and has used it.

The third issue relates to the so-called “co-disposal sites,” the
large landfills that handle both household garbage and industrial
waste, and that may involve hundreds of potentially liable parties.
We all agree that the pizza parlors and the Boy Scout troops and
similar groups should be eliminated from the Superfund system.
That’s clear. But I am not convinced that, having done that, we
also need to eliminate the liability of financially viable companies
that generated large amounts of hazardous waste. I just don’t un-
derstand why taxpayers should pick up their tab—or, alternatively,
why we should shift money away from cleanups in order to provide
relief for these companies.

There are other issues, like reopening settled cleanup decisions,
and how we create an appropriate State-Federal partnership. I
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hope we can address those issues at this hearing, Mr. Chairman.
But let me say again, you’ve made a lot of progress; I compliment
you for that, but we still have a way to go.

My hope is that we can resume our bipartisan negotiations in
order to resolve our remaining differences. I continue to believe
that this approach is the one that is most likely to produce a bill
that is good for the economy and good for the environment. That’s
what we did in the last Congress when we wrote a bipartisan bill
reforming the Safe Drinking Water Act, and that bill passed the
Senate by a vote of 99 to 0. I am very confident that under your
leadership, Mr. Chairman, we can do that here.

[The prepared statement of Senator Baucus follows:]

STATEMENT BY SENATOR MAX BAucus, U.S. SENATOR FROM THE STATE OF MONTANA

Thank you, Mr. Chairman. I don’t know about everybody else. But I'm having a
little trouble adjusting to Washington after the long recess. For one thing, I've been
struggling to remember all of those odd Superfund acronyms.

Believe it or not, when I was in Bozeman, and up at Flathead Lake, I didn’t hear
a single thing about RODs, RAPs, RARs, or RACS. Not even TAGs or CAGs.

T'll tell you what I did here, again and again.

People want us to get on with the Nation’s work. To shift from confrontation to
cooperation. To listen to each other’s point of view, and strive for bipartisan agree-
ments that reflect common-sense balance.

The budget agreement is a great example.

This committee can provide another great example, by writing a solid, bipartisan
Superfund bill.

The Democratic members of the committee want a Superfund reform bill.

And we know that you, Mr. Chairman, and our subcommittee chairman want a
bipartisan bill.

We’ve made progress. The draft chairman’s mark makes significant improve-
ments, in part reflecting the bipartisan negotiations that occurred in June and July.

We are pretty close to an agreement on several important sections of the bill, in-
cluding provisions:

* to give local citizens a greater voice in Superfund cleanup decisions,

* to make it easier to return land to productive use at so-called “brownfields,”

¢ and to improve Superfund cleanup standards.

That’s good news.

But the news is not all good. From my perspective, the chairman’s mark still falls
short, in several important respects.

Some provisions of the proposal would weaken the protection of public health and
the environment, generate more litigation and delay, and let some responsible par-
ties off the hook without good justification.

Let me be more specific, about a few important issues.

The first is whether we should prefer cleanup plans that treat hazardous waste,
rather than just covering it up and leaving it there.

Current law requires treatment in some cases where it doesn’t really make sense.
We ought to fix that. In Superfund lingo, we should narrow the preference for treat-
ment.

But in some other cases, there are very good reasons to prefer treatment, in order
to fully protect public health.

The chairman’s mark contains a preference for treatment in certain situations.
That’s an improvement. But I am concerned that the preference is too narrow.

Another case where the bill would weaken protection is natural resource damages.

Again, the chairman’s mark makes some improvements.

But, among other things, there is still the question of how to take the inherent,
or intrinsic, value of a resource into account.

It’s an important issue. If we preclude the consideration what the bill calls “non-
use value,” we will undermine the whole point of Superfund’s provision for restoring
natural resources.

Take a remote wilderness area that’s been damaged by pollution over many years.
It can be restored. We can remove the waste, revegatate hillsides, and replant
stream banks. It takes some time and money. But it can be done.

However, if we're only allowed to consider the uses that the wilderness provided,
to humans, we’d do much less. Maybe we’d just put in some hiking trails near town,
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or expand the parking lots near some fishing holes. After all, would replace the lost
human uses—the hiking and fishing days.

But if we take that approach, we completely overlook the intrinsic value of a re-
mote mountain wilderness area. The same would be true of a damaged river or sea-
coast.

And the public, including future generations, would be badly shortchanged.

The third issue relates to the so-called “codisposal” sites, the large landfills that
handled both household garbage and industrial hazardous waste and that may in-
volve hundreds of potentially liable parties.

We all agree that the pizza parlors, boy scout troops, and similar entities should
be eliminated from the Superfund system.

But I'm not convinced that, having done that, we also need to eliminate the liabil-
ity of financially viable companies that generated large amounts of hazardous waste.

I just don’t understand why taxpayers should pick up their tab. Or, alternatively,
why we should shift money away from cleanups in order to provide relief for these
companies.

There other issues, like reopening settled cleanup decisions, and how we create
an appropriate State/Federal partnership.

I hope we can address those issues in the hearing.

Let me say again: we’'ve made a lot of progress. But we still have a long way to

go.
My hope is that we can resume our bipartisan negotiations in order to resolve our
remaining differences.

I continue to believe that this approach is most likely to produce a bill that’s good
for the economy and good for the environment.

That’s what we did last Congress, when we wrote a bipartisan bill reforming the
Safe Drinking Water Act that the Senate passed by a vote of 99-0.

I remain confident that, under our chairman’s leadership, we can do it again.

Senator CHAFEE. Thank you very much.
Senator Inhofe.

OPENING STATEMENT OF HON. JAMES M. INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Senator INHOFE. Thank you, Mr. Chairman. I will adhere to your
time schedule and be very, very brief.

I would only want to say one thing in regard to something that
Senator Lautenberg said.

I know through my staff, Senator Lautenberg, that Senator
Smith has worked some 200 hours with your staff, with our staff—
I would call in and get reports quite often; I wouldn’t want anyone
within listening range to think that he was being partisan during
th(eiz development of the starting point that we’re addressing here
today.

There are a lot of things in this bill that I was going to address
in an opening statement. Instead of that, of course, I will submit
my statement for the record. But I do believe that we’ve made some
progress in joint and several liability; not, in retroactive liability,
in my opinion. I agree with Senator Kempthorne in terms of the
NRD. I believe that we have a lot more to do.

But one thing that I would like to bring out that hasn’t really
been addressed is that we need to be considerate of the oil and gas
industry during the course of these deliberations. Right now we are
more than 50 percent dependent on foreign oil for our ability to
fight a war. I serve on this committee, as well as the Intelligence
Committee and the Armed Services Committee; I consider this to
be something very, very serious. Right now, the oil and gas indus-
try pays over 50 percent of the taxes that go into this, and I think
this needs to be addressed during these discussions.

Thank you, Mr. Chairman.
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[The prepared statement of Senator Inhofe follows:]

PREPARED STATEMENT OF JIM INHOFE, U.S. SENATOR FROM THE
STATE OF OKLAHOMA

Mr. Chairman, thank you for holding today’s hearing on S.8, the Superfund Bill.
I would like to commend both you and Senator Smith for moving the Superfund
process forward. You both deserve a lot of credit for getting us to the point we are
today. This committee has been working through the Superfund mess for years, in-
cluding the last 2% years under your leadership. After months and even years of
negotiations I am happy that we are finally moving forward.

I know that members on the other side of the aisle are not happy with all parts
of the chairman’s draft, to them I would say that this is not what we will be voting
on next week. There will be amendments from both sides and I hope when all is
said and done we can come together and report out a bipartisan Superfund Bill.

Personally I am disappointed with several areas of the Bill, and I hope to work
with my colleagues over the next week to improve the legislation. I would like to
outline a few of my concerns.

First on the liability section, while the bill goes a long way in addressing the joint
and several liability problem innocent parties are still responsible for unattributable
waste, which would best be left to the orphan share.

In addition, last Congress I raised several specific cases during the Superfund
hearings, I would like to remind my colleagues of two of those. The first involved
the auto dealers in Oklahoma City who sent their used oil to a registered dealer
and were held liable even though they did nothing wrong. The second case involved
the Mill Creek Lumber Company who sent their used crank case oil to a licensed
recycling and disposal center. In both of these cases we have innocent parties who
did nothing wrong, the problems occurred later in the process. Unfortunately under
the liability provisions of the Bill they would still be liable. They don’t fall under
the small business exclusion or the recyclers provision.

I think both provisions need to be amended. The small business provision needs
to use the same definitions of other Federal programs and the recycling provision
should include the generation and transportation of oil and solvents.

Under Natural Resource Damages, the bill makes many improvements over cur-
rent law but I believe some areas need to be clarified and amended. We have to
be sure that non-use and lost-use damages are not collected, no matter what they
might be called. In addition, we need to be careful how we treat record review. We
must ensure that all important information will be considered in a judicial hearing.

Finally, I am concerned how the oil and gas industry are affected by Superfund.
Our country now imports more oil than we produce. This is a national security
issue. As a subcommittee chairman on Armed Services and a member of the Intel-
ligence Committee, I know first hand how important our oil supply is to our na-
tional defense and our Nation’s economy. I want to make sure we are not creating
problems in this committee that will need to be solved in my other committees.

Every time the Federal Government imposes more regulations on the oil industry,
we start importing more oil and producing less. Superfund already hits the oil in-
dustry the hardest through the taxes. They pay over 50 percent of the Superfund
taxes. This Bill does not address their recycling or waste issues, even though their
wastes have low toxicity. I hope to join my colleagues in addressing these concerns.

I thank the chairman for calling today’s hearing and I look forward to the wit-
nesses’ testimony.

Senator CHAFEE. Thank you very much, Senator.
Senator Sessions.

OPENING STATEMENT OF HON. JEFF SESSIONS, U.S. SENATOR
FROM THE STATE OF ALABAMA

Senator SESSIONS. Mr. Chairman, I would just say that I recall
that at the first hearing we had, Senator Baucus said that he could
think of no other area in which we could do more for cleanup and
save money at the same time than maybe reforming the Superfund
laws. I have a lot of complaints about it. I think we have already
reached bipartisan agreement that a number of things need to be
changed. The brownfields changes are important. We need to con-
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tinue to work on the liability provisions and the remedy require-
ments.

I think we are making progress, but I feel very strongly that it
is our duty, our responsibility, to see that we get the most cleanup
for the taxpayers’ dollar and the citizens’ dollar, and I think we
need to make sure that our legislation further cleanup rather than
excessive and unnecessary costs.

Senator CHAFEE. Thank you, Senator.

Senator Reid.

OPENING STATEMENT OF HON. HARRY REID, U.S. SENATOR
FROM THE STATE OF NEVADA

Senator REID. Mr. Chairman, when I first got here there was a
lot of talk about a note going around. I never got one. Finally when
I got one, it was unsigned.

[Laughter.]

Senator REID. So I figured——

Senator CHAFEE. It was from me.

Senator REID. Oh, I see.

Mr. Chairman, I have worked with Senator Smith on the Ethics
Committee. He and I are the two ranking, Democrat and Repub-
lican, on that committee, and I have worked well with him. But I
also want to say a word for my friend from New Jersey.

Senator Lautenberg is one of the reasons we were able to get a
bipartisan budget bill. But for his ability to cross party lines and
work with both Democrats and Republicans, we would not have
gotten a budget bill. We looked to Senator Lautenberg for leader-
ship in that.

I have to say, Mr. Chairman, I am looking to Senator Lautenberg
for leadership in this issue, also. He has had a lot of experience in
working with Superfund. He has spent his entire life in the Senate
working on that one issue. We need to have him as a player in this
legislation, and I am confident and hopeful that that would come
to be.

I would also say that I have worked with a lot of people on the
Federal level over the years, but I have found no one who has
worked better with me and has been any better for the country
than Administrator Browner. She is always available. She works
with the most difficult issues, and Superfund is an example. If
there is a bad law, you can’t take care of it through administrative
reform. We all acknowledge that Superfund has some problems,
and she and her office are getting a lot of the complaints that
aren’t her fault. It’s simply that she is following the law as best she
can. She has tried administratively on a number of occasions to do
things, but you can only carry the administrative aspect of the law
so far, and I think she’s done a good job on that.

I look forward to this hearing. I look forward to our coming up
with a bill. I hope we can do that. It’s not going to be easy.

Senator CHAFEE. Thank you.

Senator Graham.

OPENING STATEMENT OF HON. BOB GRAHAM, U.S. SENATOR
FROM THE STATE OF FLORIDA

Senator GRAHAM. Thank you, Mr. Chairman.
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Mr. Chairman, I wish to echo the comments that have just been
made by my friend and colleague, Senator Reid, about both Senator
Lautenberg and about my fellow Floridian, Carol Browner. They
both bring a great deal of commitment and experience to this issue,
and I know they will be extremely helpful to each of us individually
and collectively on this committee in analyzing the proposal that
is before us, and hopefully moving us toward the bipartisan consen-
sus that, as Senator Baucus has said, will be critical in order to
actually accomplish reform of this program—a program which, in
my opinion, very much needs that reform in order to achieve its in-
tended public purpose.

Senator CHAFEE. Thank you, Senator.

Senator Wyden.

OPENING STATEMENT OF HON. RON WYDEN, U.S. SENATOR
FROM THE STATE OF OREGON

Senator WYDEN. Thank you, Mr. Chairman. I, too, will be very
brief.

I think it is possible to have real reform of the Superfund pro-
gram and real cleanup of Superfund sites. I don’t think it has to
be one or the other.

There are two areas that I am especially interested in tackling
on a bipartisan basis. The first is ensuring the protection of all
beneficial uses of water. This should include drinking water, agri-
cultural uses, industrial uses. My sense is that we are going to
have water shortages all across this country. I am very much look-
ing forward to working with my colleagues on a bipartisan basis to
addressing the water issue in this debate.

The second area that I hope we will focus on is the issue of pre-
venting innocent parties from becoming ensnared in the Superfund
net, without letting responsible parties off scot-free. I know a num-
ber of my colleagues have mentioned that, as well. I think we are
making some progress in this regard. We have a ways to go.

Finally, Mr. Chairman, my home State of Oregon offers a pos-
sible roadmap for bipartisan reform. In 1995, a Republican-con-
trolled legislature passed an important bill, signed by a Democratic
Governor, which contains a number of the principles that I think
this committee is looking at. So I think that not only is it impor-
tant to have bipartisan reform, but my home State shows that it
can be done and it can be done expeditiously.

I yield back, Mr. Chairman.

Senator CHAFEE. Thank you, Senator.

Now, I think, Administrator Browner, let me just say that the in-
terest in this subject shown by 18 members of this committee—14
have been here today—so we are all very, very concerned about
this program. You have heard the statements from both sides.
We're very glad you came here today, and we want to welcome you,
Administrator Browner, so if you would proceed, we would appre-
ciate it.

Thank you.
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STATEMENT OF HON. CAROL BROWNER, ADMINISTRATOR,
ENVIRONMENTAL PROTECTION AGENCY

Administrator BROWNER. Thank you, Mr. Chairman, for the op-
portunity to appear here today.

I think this is the second time this year that I have testified be-
fore the Environment and Public Works Committee on Superfund
reform legislation, and I will say to you, Mr. Chairman, and all the
members of this committee, I will gladly come back here a third,
fourth, fifth time, whatever it takes to get a Superfund bill that we
all can agree on, a bill that will build on the progress that the Clin-
ton Administration has made through a series of administrative re-
forms to make the Superfund program work faster, fairer, and
more efficiently.

Mr. Chairman, I want to be very, very clear about the Clinton
Administration’s position. We are strongly committed to working
with this committee, with other Members of Congress, to enact re-
sponsible Superfund reform legislation this year. And as you said,
by “this year,” we would hope that that is this calendar year.

Mr. Chairman, I have to say that the recent trade press reports
notwithstanding, I think you and I both know that we have made
progress toward common ground, that we have actually narrowed
some of the gaps that have existed, that we can continue to narrow
those gaps. In the end, I believe we will deliver on our shared re-
sponsibility to protect public health and the environment by rid-
ding America’s neighborhoods of toxic waste dumps.

I am optimistic that, working together, we can achieve our com-
mon goal of a Superfund program that cleans up more toxic waste
sites faster, protects the health of our citizens, and returns land to
communities for productive use. At the same time, we must be
careful not to undermine the significant progress we have already
achieved in changing and improving the program. We undertook a
series of administrative reforms over the last 5 years that have re-
sulted in a program that today provides significantly faster clean-
ups at a lower cost than it did several years ago. On average, we
have cut more than 2 years off the time it takes to clean up a
Superfund site, and we are well on our way to achieving our goal
of saving even more time.

We are making historic progress on a major goal of this Adminis-
tration and this committee: reducing litigation and transaction
costs; working more cooperatively with responsible parties; increas-
ing the fairness of the liability system; getting the little guys out
of the litigation web that surrounds many hazardous waste sites.
The Clinton Administration has acted to remove more than 9,000—
9,000—small parties from Superfund litigation over the past 4
years. That is within the context of a law that we all agree needs
to be rewritten. We are doing it administratively, and we are ex-
panding that effort.

Thanks to our administrative reforms, the Superfund program is
faster, fairer, and more efficient than it used to be. We have com-
pleted construction of a total of 292 Superfund cleanups over the
past 4 years, more than in the previous 12 years combined. More
than 80 percent of all Superfund sites are construction either com-
plete or are in the midst of cleanup construction. Eighty percent
were either done or we're in the process of completing the cleanup.
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We recognize that resources are an important part of how we go
about giving these communities back these sites. The President has
committed to doubling the current pace of cleanup by cleaning up
900 toxic waste sites through the year 2000. This was a subject of
discussion during the budget negotiations, and obviously we all
need to work together to ensure that the funds are supplied so that
we can meet this goal of 900 sites by the year 2000.

We have been achieving all of this progress while keeping faith
with the original promise of the Superfund law: protecting public
health and the environment first, and ensuring that wherever and
whenever possible, those responsible for polluting a site—and not
the taxpayers—are held responsible for the cost of cleaning up that
site. We believe that Superfund reform legislation can and should
build on this progress.

Mr. Chairman, the bill that is now before us does show consider-
able improvements over earlier drafts. It would require cleanups to
meet certain Federal and State standards. It would provide in-
creased opportunity for the public to participate in the cleanup of
toxic waste sites. It would require that groundwater around Super-
fund sites be cleaned up under the same standards used for drink-
ing water. And it would provide a settlement process for those par-
ties that contribute small amounts of hazardous waste to Super-
fund sites. These are some of the improvements. This is real
progress. It is real progress toward consensus.

Provisions in the bill about which we continue to have significant
concerns include, for example, failure to provide for adequate treat-
ment of highly toxic or highly mobile hazardous waste. We are con-
cerned that the bill would not ensure the containment and reduc-
tion of these sources of groundwater contamination. It would re-
lieve large polluters from liability at landfills, even where they are
a major contributor of hazardous waste. It would allow States to
assume complex cleanup responsibilities without guarantees of
public review or public comment, and without ensuring adequate
legal authority to protect public health and the environment. And
it would fail to ensure that public natural resources are restored
as part of the Superfund process.

Mr. Chairman, I think what has happened is that in those areas
where our staffs have engaged in lengthy discussion—perhaps dis-
cussions that we would all hope could go more quickly—we have,
in fact, made progress. We have narrowed our differences; in some
instances we have found common ground.

In the areas where we have not had that kind of opportunity for
dialog, for in-depth discussion, we need to. We have differences;
they may not be insurmountable, but until we begin the task, until
we direct our staffs, until we take the time to talk through those
differences, it will be hard to find the kind of consensus we all are
striving for.

Mr. Chairman, in closing, I want to be very clear. This Adminis-
tration wants to see Superfund reform passed into law. We want
to see the program further strengthened along the principles we
have previously submitted to this committee: protect human health
and the environment; promote cost-effectiveness; foster the return
of contaminated sites to productive use by their communities; hold
polluters responsible, while at the same time allowing parties to re-
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solve their liability as efficiently and as fairly as possible; encour-
age and support citizens in their efforts to participate in the clean-
up decisions that affect their lives; and support a continued work-
ing relationship among all levels of Government in cleaning up the
toxic waste sites.

The bottom line, Mr. Chairman, is that we want to fulfill our re-
sponsibility to find better, more effective ways to clean up the Na-
tion’s worst sites, to work with affected communities, and to give
them hope for the future. We know that is your goal, too. Can we
work together on this? Can we get back to the table and hammer
out a bill that all of us can support? Can we do what is necessary
to make Superfund reform happen in this Congress? I believe we
can; I hope that we will.

Senator CHAFEE. Well, Madam Administrator, I want to thank
you for that statement. That was a very fine statement, and there
is little in it that I can disagree with in what you said. As you said,
we have narrowed our differences. There is an opportunity there
for further discussion, and we would invite you to—and we cer-
tainly will be present at such a gathering as soon as we can set
it up.

I know Senator Smith feels that way. I do; I'm sure that you
heard Senator Baucus’ statements, and Senator Lautenberg’s, like-
wise.

Obviously, to have this succeed, all of us have to give some
ground. I'm not saying that what we’ve submitted here in the revi-
sions is in concrete, but we certainly hope those on the other side
come to the table recognizing that they have to make some conces-
sions, likewise.

One of the problems that we always get into here—and you and
I discussed this the last time you were here—is, who gets excused?
As you know, we all agree that the de minimis contributors should
indeed be excused. But then, pretty soon the rhetoric comes up that
what we’re proposing, or what somebody is proposing, is letting pol-
luters off the hook. And that, of course, is an expression that could
be used for anybody, the de minimis contributors.

As you know, in our bill we made special provisions for co-dis-
posal sites where, at the time that the disposal was made in that
site, it was legal. It was not illegal. I know that you are opposed
to that provision. I wonder if you could say a few words on that?

Administrator BROWNER. Mr. Chairman, I think we have long ar-
ticulated——

Senator CHAFEE. If I might add one thing, the objective being to
get on with it. The belief that, yes, we could bicker over these
things, but there comes a point where it’s really worthwhile to just
get it done with. And maybe somebody on the sidelines can harp
that we're letting a polluter off the hook; obviously that’s not our
intention, but the principal objective is to get the thing done with.

Administrator BROWNER. First of all, we don’t disagree with the
need to get the thing done with. We also don’t disagree with the
need and the appropriateness of taking certain parties out of the
liability net. I think all of us would agree that when Superfund
was originally passed, no one who voted for it and no one who
sought to develop the rules implementing it ever believed these
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small parties would find themselves trapped in the way in which
they have.

Where we have, I think, had some disagreement is how to best
do that. And what we have continually said is, let’s do it by party,
not by site type. Let’s make a public policy decision that if a party
fits a particular definition—there have been various definitions of-
fered over the last several years in terms of small business—we are
more than happy to have that discussion. I think we have tremen-
dous flexibility on what that definition should be. But let’s do it by
party, not by site.

We thought it might be helpful, Mr. Chairman, to just show you
one of these co-disposal sites where we think discussions could take
place, and where lines might appropriately be drawn. We’re not
saying we're wedded to this; we're saying it’s something that needs
to be discussed.

Oh, we’re not allowed to put up the chart? I apologize.

Senator CHAFEE. Sure. Go ahead.

Administrator BROWNER. We do have handouts.

Senator CHAFEE. What’s the problem?

Administrator BROWNER. I thought we had cleared it.

Senator CHAFEE. Well, how many do you have here?

Administrator BROWNER. We do have handouts for all of the
members. We only want to put up one chart.

Senator CHAFEE. That’s all right. Put your chart up.

We haven'’t received these in advance, so I'm not sure we can re-
SI})lon((il1 to them very well, but if it’s part of your presentation, go
ahead.

Administrator BROWNER. Well, it is an example of a co-disposal
site. It’s one that has received some amount of attention, the Key-
stone site. And I think it’s helpful to understand the three
groupings of parties at these sites.

First are the large owner-operators, major industrial generators.
Those are the ones that EPA went to and asked for them to con-
tribute to the cleanup costs. There were 11 at this site. Those 11,
unfortunately, did turn around and seek contribution for cleanup
costs from 168 other parties; those other 168 turned around and
sought contribution from 589. EPA did not do this; we want to be
very clear about this, EPA sought contribution for the cleanup costs
from the 11 parties where we had documentation that the lion’s
share of the hazardous waste at this site had come. And I think
within this chart you see here, deciding which parties are in and
out makes absolute sense, and we will be more than happy to work
with you on where to draw those lines. Our only objection is saying
that all sites of this nature are automatically out of the require-
ment that any of the parties to that site pay their fair share. That
is our only objection.

Beyond that, we are more than happy to talk to you about how
to divide out the parties and how to define the parties so that ev-
eryone knows up front that you may be part of an allocation sys-
tem, you may have a responsibility, or you absolutely have no re-
sponsibility.

Senator CHAFEE. OK. My time is up, but there will be further
discussion, perhaps, on this same subject.

Senator Baucus.
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Senator BAUCUS. Yes. That’s a good point, Mr. Chairman. Let’s
stay on this subject for a while because I think it’s one of the key
points of this bill—that is, co-disposal.

I wonder, Administrator Browner, if I might echo the points that
other Senators have made. I also know how hard you have worked,
and particularly what progress you have made in administratively
coming up with reforms to Superfund despite a statute which in
some ways is very helpful, but in other ways very much gets in the
way.

Could you just briefly State your concerns about the co-disposal
provisions in the mark, and then give us some suggestions on how
we might resolve some of that? Some of the concerns that I have,
frankly, are that it’s not fair to those companies that did not use
municipal landfills, for example, but there are other thoughts that
I'm sure you are going to have, too.

Can you just tell me the Administration’s concerns, and then list
some suggested solutions as to how we might bridge this gap?

Senator CHAFEE. What does this apply to, though? What are
we——

Senator BAucus. The co-disposal provisions of the bill, the mu-
nicipal landfills which received a lot of hazardous waste from
PRPs.

Senator CHAFEE. The assumption being that all this took place—
it was not done illegally?

Senator BAucUs. Well, your concerns about that, Madam Admin-
istrator, as well as your suggestions.

Administrator BROWNER. Just for background information, there
are approximately 250 of these type sites of which we are currently
aware. There may be more. They are generally referred to as land-
fills; you had a lot of different things going there. In the case of
this one, you had 11 companies sending a very large amount of
hazardous and toxic waste, and you had others sending garbage,
municipal solid waste.

Senator Baucus, our concerns are, No. 1, the cost to the fund. If
you take this site as an example and say, “Nobody pays anything
to cover the cleanup costs, nobody pays their fair share, including
the very large contributors of hazardous waste, and that cost comes
to the taxpayers,” it is quite significant. It could shift approxi-
mately $200 million to $300 million in cleanup costs annually to
the fund. These are costs that are currently being covered by the
responsible parties. If you carve all of these sites out rather than
saying that certain parties are taken out and other parties remain
in, responsible for their fair share, then you have a large cost to
the program.

Senator BAUCUS. We're talking about parties that deposited haz-
ardous and toxic wastes——

Administrator BROWNER. Yes.

Senator BAUCUS [continuing]. At municipal landfills, is what
we’re talking about here?

Administrator BROWNER. Yes. I don’t think any of us disagree
that someone who sent their garbage should just be clearly taken
out of the program. I don’t think any of us disagree that small
businesses that sent relatively small amounts should be taken out,



25

should not be subject to any of this. But for parties sending large
amounts——

Senator BAUCUS. So one concern is the cost.

Administrator BROWNER. The second concern would be increased
litigation. Everybody is going to want to get their site called a co-
disposal site because it means they don’t have any responsibility,
so we would envision increased litigation over which sites are co-
disposal and which sites are not, which sites are covered by the
carve-out and which

Senator BAucus. Is that a legitimate concern?

Administrator BROWNER. Yes.

Senator BAuCUS. Because that’s not easily determined.

Administrator BROWNER. We actually spent a lot of time over the
last couple of years trying to understand how you might craft a def-
inition, and have been unable to our——

Senator BAUCUS. So litigation is the second concern. My time is
running out.

Administrator BROWNER. OK. The third one is the one that you
raised, and it is a fairness issue. It is an issue of, “So if I sent my
waste to one type of site, I am responsible for cleanup costs, but
if I was fortunate to have chosen another type of site’—same
waste, identical waste—“I am not responsible for costs.”

Senator BAucus. So if I am a big company, say, and I deposit my
hazardous waste at my own site, then I'm not off the hook——

Administrator BROWNER. Right.

Senator BAUCUS [continuing]. But if I am another company and
I put it in a municipal landfill, then I am off the hook?

Administrator BROWNER. Exactly. One of the companies in the 11
here is CSX, a very large operation. They were sending large vol-
umes of hazardous waste to this landfill. They would be off the
hook, as you say, for any cleanup costs at this landfill under a
carve-out disposal. If they had sent it to their own site, if they had
kept it on their property and that had created a Superfund site,
they would be responsible for the cleanup cost.

Senator Baucus. Well, my time has expired. We haven’t gotten
to solutions yet, although you’ve certainly touched on a few.

Mr. Chairman, we’ll get that on the next round, I guess.

Senator CHAFEE. All right.

Senator Smith will give us the solution.

[Laughter.]

Senator SMITH. Don’t I wish.

Thank you, Mr. Chairman.

Ms. Browner, I felt that your comments as stated here were
much more amicable in terms of reaching out here, trying to reach
an accord, than perhaps your written statement was, so I appre-
ciate that.

I just want to say that I think that based on the negotiations
that we’ve had over the past several months and years, frankly, as
I look down the nine titles of the bill, I don’t think it’s insurmount-
able. Without getting into a lot of detail in the short amount of
time that I have, I think that if you look at five sections of the
bill—community participation, State role, brownfields, Federal fa-
cilities, and funding, a part which we agree with, and then there
is a miscellaneous thing in there on NPL caps—I think that even
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though we don’t have 100 percent agreement on those areas, I don’t
think there’s any reason why we can’t reach accommodation on
those areas. However, the other three, and they are a big three—
NRD, liability allocation, and remedy are big, and Senator Baucus
just got into it.

Let me propose, Mr. Chairman, and it’s your decision since you're
the chairman, but I would be willing, if you feel in the interest of
getting some type of agreement that it would be reasonable, to
have a series of meetings, postpone the markup for another week,
and sit down with you and Senator Baucus and Senator Lauten-
berg and myself and Administrator Browner in a series of meet-
ings, however many we need to have at whatever time you want
to have them, and try to work out an agreement. So I would cer-
tainly put that on the table for the chairman’s consideration.

Senator CHAFEE. Well, I think that’s an excellent idea, and I'm
certainly willing to do it and spend the time on it. We've got a lot
going on here with ISTEA, but I think we can work it in, if it is
agreeable with the Administrator and Senator Baucus.

Senator BAucus. Mr. Chairman, I would echo your thoughts. I
think if we’re going to get a bill, we’re going to have to work on
a bipartisan basis, and I very much appreciate that.

Senator CHAFEE. Thank you.

Senator SMITH. Well, I don’t want to argue the “more bipartisan
basis.” I feel that we've worked on a bipartisan basis, but I'm not
going to argue it because I don’t want to take the time to do it. I
don’t know what more we could do.

Let me just pick up on what Senator Baucus was just question-
ing you on, on this issue of liability. What is wrong with keeping
private owners liable for cleanup, but at the same time giving them
a clearly-defined statutory share? You don’t have that problem for
public owners and operators; why do you have the problem with
private owners and operators? You're willing to exempt municipali-
ties and not hold them to that standard, and I support that. But
I'm now trying to reach to the second level, which is the private
owners and operators, in the sense that—you keep saying, well,
we’ll have this party aspect to it, and you say that litigation is
going to increase, and so forth. The litigation that is going to take
place here is when you try to allocate, which is what the last pro-
posal you sent to us on this proposed; I know this is the first time
we’ve been talking publicly about what we proposed, and I apolo-
gize for that. But in essence your position is, as you present that
you present this material, these parties should be responsible for—
well, let me go back.

I'm trying to synthesize this down. Your position is that the stat-
utory share for a public owner and operator is OK, but it’s not OK
for the private individual. Now, if you look at the private individ-
ual, when you say to that private individual, “OK, 3 percent of this
is nontoxic, and 97 percent is solid waste,” or vice-versa, how are
you going to make that determination? Are we going to be going
through all that garbage? You talk about lawsuits, those are huge
lawsuits—or certainly, if not lawsuits, some attempt at allocation.
And I just don’t see how you would do it. I mean, if it’s a fairness
issue, the fairness issue is that it wasn’t against the law to do what
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they did. And we’re not talking about people who deliberately pol-
luted beyond what was legal at the time.

I'm trying to understand your position. I have been trying to un-
derstand it for months here, to try to get to some accommodation.
I don’t know how you do it.

Administrator BROWNER. Well, let me make a distinction within
the co-disposal universe, the 250 landfill sites. Some of them were
owned and operated by municipalities, and others were owned and
operated by private companies who were making money off of pick-
ing up and disposing of garbage, sometimes hazardous waste

Senator SMITH. But it was legal.

Administrator BROWNER. I'm not getting into the question of
what was legal or not legal here. I'm just making a distinction be-
tween a municipality that might have owned a landfill, and a pri-
vate company seeking to make a profit.

I would just submit to the committee that that is a reasonable
distinction to say, for a municipality who had to provide a service
to the businesses, who had to provide a service to their constituents
of picking up garbage, capping their liability is not unreasonable
public policy. For the private company who was making profit on
picking up garbage and disposing of it—and well-informed on what
they were doing—asking them to cover the fair share cost of clean-
up, as does any other company who was engaged in the production
of hazardous waste, that strikes me as a reasonable place to make
a distinction. It is a public policy call, without a doubt, and we fre-
quently say in our laws to cities of certain sizes, to municipalities
who perform certain services, “We’re going to treat you a little bit
differently than, perhaps, the for-profit company out there doing
the same thing,” and that’s all we’ve proposed, is to recognize that
a municipality may not have had a choice, and therefore to treat
them somewhat differently.

But then to say to the private company—Fortune 500, in some
instances—“Because you had what was called a landfill as opposed
to a hazardous waste disposal site, you now get treated differently
than your competitor, who ran a hazardous waste disposal site,”
that is troubling for us.

Senator SMITH. Mr. Chairman, I know my time is probably up,
but could I just take 30 seconds for a response? I apologize.

We do, though. I mean, owners and operators, we have a 10 per-
cent cap of 100,000—in the municipalities, 10 percent on less than
100,000. We have a 20 percent cap on over 100,000, and for private
owners and operators, we have a 40 percent cap. So we do, and I
don’t know how you identify—maybe you could explain to us what
criteria you are going to use for this so-called “party” that you are
defining. What is the criteria? They have millions of dollars? They
have no money? I don’t know what the criteria is.

Administrator BROWNER. One that we have suggested pre-
viously—and we would be more than happy to talk about it, and
there may be changes to this, something that we can all agree on—
is a small business definition: 20 or fewer employees; $2 million in
revenues; 30 or fewer employees—I mean, I don’t know what the
right definition is of a party, but I can tell you, if you give us a
definition, if we can all agree in a bipartisan manner on a defini-
tion, we can take a site like this—do you know what’s happening
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at this site today? EPA did not go after the 168. We did not go
after the 589. But they are caught in this, and we are doing our
level best to settle the matter, of a dollar a person. It is time-con-
suming. They are unhappy; we are unhappy; you are unhappy; ev-
eryone is unhappy.

Why not look at this? This is one where we can give you the in-
formation on 250, if you want, and say, “OK, fine. The 11, we think
they should pay their fair share. Of the 168, draw the line here.
The 589, draw the line there.” We can come to an agreement on
that and we can be done with these sites in a responsible and fair
manner.

Senator CHAFEE. All right, fine. Thank you.

Now, Senator Kempthorne, Senator Bond, Senator Thomas, Sen-
ator Allard.

Senator Allard.

Senator ALLARD. Do you believe that the Federal Government
has contributed any to the problems as far as some Superfund sites
are concerned?

Administrator BROWNER. The Federal Government? Absolutely. I
mean, as you well know, in your own State

Senator ALLARD. Well, we agree on that.

Administrator BROWNER. We agree.

Senator ALLARD. But yet I can point to situations in my own
State where the Federal agency is treated differently than the local
government or the private parties. For example, in a community we
call Leadville, actually, EPA is a responsible party, as is the local
government. It is agreed that they are a responsible party. They
both are required to put in treatment plants, and theyre doing
that; but the treatment plant that is required of the local govern-
ment is much, much more expensive than the Environmental Pro-
tection Agency right in your own back yard is doing. It seems to
me that there needs to be some fairness. I don’t think you should
judge liability based on whether they made a profit or not; I mean,
some of these guys may be bankrupt, as far as I know. But I think
we have to look at who is responsible, and I think the Federal Gov-
ernment is a major partner.

Would you agree with the National Governors’ Association as-
sessment, as well as the State Attorneys General Association as-
sessment, that the Federal Government is a major polluter, if not
the largest polluter in this country?

Administrator BROWNER. I am not familiar with either of those
assessments. As I said before, I certainly agree—and your State is,
unfortunately, an example, of where Federal agencies, not EPA at
the larger sites, but certainly other Federal agencies are the prin-
cipal parties responsible for some very, very large sites.

Senator ALLARD. And do you feel they should be held equally re-
sponsible for that?

Administrator BROWNER. In terms of the cleanups?

Senator ALLARD. Yes.

Administrator BROWNER. We have always maintained that the
Federal facilities should be responsible for the problems they have
caused.

Senator ALLARD. So you would agree that everybody else would
be a responsible party
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Administrator BROWNER. I'm not familiar, if you're asking me
just about the Leadville site. I don’t think we’re a PRP at that site.
I don’t think EPA is named a potentially responsible party. But I
am more than happy to look at that.

Senator ALLARD. Well, let me bring up an example of where you
are named a potentially responsible party. It’s at the School of
Mines in Golden, and this is State land that was managed by a re-
search institute through the School of Mines. There was the De-
partment of Defense, the Environmental Protection Agency, the De-
partment of Energy and the Bureau of Mines that all had research
facilities on this piece of land, as well as some private companies,
as well as the State of Colorado through the School of Mines with
some of their programs.

Everybody is forced to clean that up, except for the Federal agen-
cies, which is the Department of Defense and the Department of
Energy and your own agency, the Environmental Protection Agen-
cy, and the Bureau of Mines. In fact, the State of Colorado and the
private parties are the only ones that have put up any money at
all, and the Environmental Protection Agency refuses to do that.

It seems to me that in these situations where we have a hazard-
ous waste problem, that the Federal agencies ought to be willing
to do their fair share. Now, you can stand up here and say, “Well,
let’s take care of the children,” and you are nodding your head, and
“Let’s take care of all the vulnerable people out here,” but yet in
yo];n" own back yard you have a problem and you’re not doing your
job.
Administrator BROWNER. Well, if we are a responsible party, and
we have been a responsible party at sites—in fact, at the Leadville
site we are not a responsible party, but we are paying some money.
We run labs, we do generate waste, and we have been involved in
some of these sites, and we agree with you that we have a respon-
sibility, as does any other party to those sites, to address the prob-
lem that we created. And we are doing that. If there is a particular
problem at this site, I am more than happy to work with you on
it to resolve it.

Senator ALLARD. I have been informed by my staff that you just
refused to admit that you are a responsible party at the School of
Mines, even though there was research and lab equipment that
was done there. We all know that in laboratories, there is a lot of
hazardous material involved with a laboratory.

But it seems to me that at least the Federal agencies ought to
be doing their fair share to clean this up, and I really do believe
that the Federal Government is a major polluter in this country.
You have directed all your comments just to one sector of our econ-
omy, and I think that we all have to take equal responsibility if
we really want to see the environment cleaned up. I want to see
a better environment for my kids and my grandchildren; I don’t
want to see my State polluted, and consequently I think the Fed-
eral Government ought to do its fair share, including your depart-
ment, your agency.

Administrator BROWNER. We don’t disagree with the fact that we
are responsible parties——

Senator CHAFEE. We've got to move on to the next questioner.
Thank you.
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Senator Kempthorne.

Senator KEMPTHORNE. Mr. Chairman, thank you very much.

Madam Administrator, I recognize that EPA is not a trustee
under the NRD program, but I would like to ask you about the re-
lationship between the remediation program and the NRD pro-
gram.

Would you agree that the NRD program should not duplicate the
cleanup side of the program?

Administrator BROWNER. I apologize, Mr. Chairman, I meant to
ask for your leave at the beginning, if there were questions of the
trustees, since EPA is not a trustee, if we could have the trustees—
we do have a representative here from the trustees to answer ques-
tions relevant to the trustees. We are not trustees; that is the way
the law is structured, and we do have the Acting Deputy Director
of NOAA, Terry Garcia, here with us to answer any trustee ques-
tions.

Senator KEMPTHORNE. I appreciate that. That’s why I led off by
saying that I recognize that EPA is not a trustee.

Administrator BROWNER. Right.

Senator KEMPTHORNE. So EPA is not a trustee. So because of my
respect for you and the role that you’re going to play in this, I'd
like to ask you the question, and let me repeat it.

I'd like to ask you about the relationship, Madam Administrator,
between the remediation program and the NRD program. Wouldn’t
you agree that the NRD program should not duplicate the cleanup
side of the program?

Administrator BROWNER. They have to work together, yes. We
would agree to that, they have to work together.

Senator KEMPTHORNE. All right, so you agree with that.

Wouldn’t you agree that a company shouldn’t be told that it must
do additional cleanup from a site under an NRD claim after EPA
has signed off on a cleanup action that protects human health and
the environment?

Administrator BROWNER. That is not a yes-or-no question. The
reason is that if you do the right kind of work on the front end in
terms of both the cleanup and the NRD concerns—and the trustees
are part of the process on the front end—then you shouldn’t have
any problems on the back end. I think, unfortunately, there have
been sites where that has not occurred, and there are also sites
where the NRD problem may be different than the traditional
cleanup problem which is the focus of EPA. So to simply say you
shouldn’t be able to come in “after the fact,” after a cleanup plan
has been agreed to on NRD, I don’t think is something we can
agree with you on. I think there is a way the process has to be
structured, and in some instances the two are really quite separate
and you have to allow for that.

Senator KEMPTHORNE. When you reference a process, do you fell
that that’s right, to say to a company, “These are now the require-
ments to clean up this site,” that company now cleans up that site,
and the EPA signs off, “You’ve done a good job,” you’ve stated that
80 percent of the sites are cleaned up, should they now be subject
to go another round of cleaning up the site based on NRD require-
ments?



31

Administrator BROWNER. The cleanup is focused on the hazard-
ous materials. It is focused on ensuring that the problem doesn’t
get worse. Natural Resource Damages are focused on the restora-
tion of the natural resources, the lost use, and it may well be—and
we can certainly find out for you examples of where companies
have felt like they first just wanted to get out and deal with their
cleanup responsibilities; for a variety of reasons that made sense
to them, and they wanted to delay agreement and whatever discus-
sions needed to take place on their NRD responsibilities. But it is
not always going to be the case that by simply cleaning up the haz-
ardous wastes, you have spoken to the NRD concerns. They may
be two separate issues.

So there is a second round; in some instances, that may be what
the parties choose. In other instances, you may be able to do them
together.

I think what you want to avoid, and this is something that I
think is true throughout Superfund, is sort of a “one-size-fits-all”
type approach. It’s similar to what we talked about a lot on drink-
ing water. None of these things are going to be identical, and you
need to allow for some flexibility to take into account the dif-
ferences.

Senator KEMPTHORNE. All right. My time has expired. Thank you
very much.

Senator CHAFEE. Thank you.

Senator Bond, Senator Thomas, Senator Boxer, Senator Inhofe,
Senator Sessions—Senator Inhofe.

Senator INHOFE. Thank you.

Madam Administrator, I'm going to try to be kind of specific in
my questions because of the severe time limitations under which
we’re operating.

In your testimony you criticize the chairman’s draft regarding
brownfields, and at the same time you say that you want to encour-
age economic redevelopment of abandoned and contaminated prop-
erties. I recognize that since I am chairman of the Clean Air Sub-
committee and we’re going through this ambient air thing, that I
don’t want to drag that subject into it, but we can’t really operate
in a vacuum. What we do in Superfund is going to have an effect
on what we do with ambient air standard changes that are totally
separate issues.

We had testimony from the chairman of the Black Chamber of
Commerce and the Mayor of Benton Harbor, MI, who testified that
the new air regulations would stop any new industrial develop-
ment. They specifically cited brownfields, saying that they would
never be able to attract new businesses to brownfields areas be-
cause of the air regulations.

What would be your response to that?

Administrator BROWNER. We are extremely proud of our
brownfields work. We think it has been a tremendous success in
addressing the lightly contaminated, frequently urban sites, and in
no way do we think that providing public health protections under
the Clean Air Act will interfere with our brownfields program. We
are working—in fact, I spoke yesterday to a mayor at the U.S. Con-
ference of Mayors about how to ensure that the mayors have the
kind of information that they think would be helpful to answering
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those kinds of questions, but we don’t see a problem between public
health protections promised under the Clean Air Act and the rede-
velopment of brownfields.

Senator INHOFE. Well, Madam Administrator, you may have
talked to one of the mayors, but the U.S. Conference of Mayors is
on record on what they feel the results are going to be, and you
did say in your testimony that you wanted to encourage economic
redevelopment of abandoned and contaminated properties.

Again, I would say that in light of what they said very specifi-
cally in their testimony, would you say that they are wrong?

Administrator BROWNER. That somehow or another

Senator INHOFE. They specifically cited brownfields, saying that
they will never be able to attract new business to brownfields areas
because of the air regulations. Are they wrong?

Administrator BROWNER. We absolutely disagree with that.

Senator INHOFE. So are you going to issue waivers?

Administrator BROWNER. They’re not necessary. There is a way
to have both redevelopment and cleaner air, and we are more than
happy to work with the committee to make sure that the members
understand that.

I will say, within S.8, the brownfields provision included in S.8
is something that we think is a demonstration of how the gaps can
be closed and how consensus-based progress can be made. I think
there were some technical changes we would like, but we think it
is an example of what happens when we all work together to talk
thr<()1ugh how best to solve a problem. We think the provisions are
good.

Senator INHOFE. OK.

In your testimony you criticize this bill—and I'm going to read—
for offering a “confusing array of opportunities for States to imple-
ment the Superfund program, including authorization delegation
and limited delegation.” Governor Nelson, who is here today and
will be testifying before us in a few minutes, is going to say, ac-
cording to his written testimony, “We appreciate the inclusion of
options for expedited authorization delegation and limited delega-
tion.”

It seems as though we've made the Governors happy and the
EPA unhappy. Is that so? Who is right and who is wrong in this
case?

Administrator BROWNER. We have no disagreement. In fact, we
worked very closely with virtually every State in terms of their ac-
cepting responsibility on a site-by-site basis, on a variety of sites.
I mean, I think it’s been very successful in terms of saying who can
best address a particular problem.

We also have instances where a State that is quite sophisticated
has come to us—New Jersey is one example—and said, “We can’t
handle this particular site. Will EPA”——

Senator INHOFE. Is Oklahoma sophisticated?

Administrator BROWNER. We've had some very positive working
relationships with Oklahoma in terms of——

Senator INHOFE. Who is not sophisticated, then?

Administrator BROWNER. You have some States that don’t have
legislation. You have some States that have not provided funding
for programs, and that is our concern. We have no disagreement




33

with States doing everything they possibly can. Our disagreement
with S.8 as currently written, No. 1, is the fact that a State can
apply to EPA to take over even the most complex sites within their
State, with no public comment, with no public review. We think
that’s a real problem. We think the people of a State should have
the right to participate in their State’s decision to take control of
sites that perhaps we had been managing.

Senator INHOFE. But your statement said, again, “the confusing
array.” You specifically said that we’re not really addressing this
properly in terms of how we are allowing the States to handle some
of these problems, while the witness that will be testifying on be-
half of all the Governors says that they think it’s done a pretty
good job.

So one of you is right and one of you is wrong, and I'm just say-
ing, who is wrong?

Administrator BROWNER. I don’t think it’s a question of who is
right or wrong. What we would suggest in terms of States is that
we be allowed and they be allowed the flexibility to determine, on
a State-by-State basis, and in some instances on a site-by-site
basis, who can best do the job of managing a cleanup. There will
be times when New Jersey wants us to take a site. There will be
times when Oklahoma asks us to take a site, as there have been.
There will be other times when, quite frankly, they are far better
suited to deal with it than we are. Allow us the flexibility to resolve
that.

Senator CHAFEE. Thank you very much.

Senator Lautenberg.

Senator LAUTENBERG. Thanks very much, Mr. Chairman.

First I want to clarify something that apparently was misunder-
stood. I don’t retract the principle of what I said, but our colleague
from Oklahoma asserted that Senator Smith and Senator Chafee
had done a lot of work, and there is no question about that. I
wasn’t impugning their schedules or their interests or otherwise.
My statement was really relevant to the fact that we were sud-
denly going to see a markup upon which there was no agreement
that included Democrats, and to me that suggests that it’s par-
tisan.

But, listen, I work very closely with Bob Smith and with Senator
Chafee and I consider them friends. We share an agreement once
in a while; that’s how close we are.

[Laughter.]

Senator LAUTENBERG. So I meant no impugning of character, in-
terest, or effort, I assure you.

In terms of the brownfields development, I can tell you of some
smashing successes, one in New Jersey that was turned into retail
space where people are employed. This field lay fallow for such a
long time in the middle of a community that really needs develop-
ing. It now has a very significant retail establishment with about
400 people working there in Hackensack, NJ. Thousands of cus-
tomers weekly come there. They bring income into the community.
They have uplifted the life around there. I think it’s a very positive
program, and I believe there may be some misunderstanding about
definitions, and I respect what the Senator from Oklahoma said
about a disagreement. But there is no right and no wrong.
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So I think we have to take it on kind of a case-by-case basis. I
know that the work I have done on brownfields has been one of the
more satisfying aspects of my focus on environmental issues, and
has had a lot of development, a lot of support.

I would ask you this, Ms. Browner. One of the things that I think
we disagreed with is carve-outs. What do we do if there is co-dis-
posal? There was an allocation discussion and resolution at Old
Southington in Connecticut; are you familiar with that? My under-
standing is that it worked very well, and in very short order the
parties settled the liability and moved on with their lives; indeed,
the settlement was fair to the municipalities and the homeowners.

So wouldn’t it seem that S.8’s exemption for sites like this is
kind of an overkill? We can use the process, and that is what we
wanted to do together, and that is to provide another method for
resolving these disputes. Has it worked well at other places?

Administrator BROWNER. We certainly agree that an allocation
system is an important tool. Under the existing law we have pi-
loted about a dozen allocation efforts to see what might make
sense.

The one short piece of information I would leave you with is that
at some sites it works well, and at other sites the parties want to
do it themselves. Just make sure that if you do anything on alloca-
tion in legislation, to allow for flexibility. I think we would be con-
cerned that we are mandated at every single site. There are just
times, as you can well imagine, getting four people in a room and
being done with it in an afternoon is how it can go, and there are
other times where you have to bring in an outside party and wade
through a couple of months.

So our experience on allocation is that it’s a great tool; it should
be part of Superfund. We are piloting it, but let’s not turn around
and say that every single site should have an allocator, because
that may create its own problems.

Senator LAUTENBERG. Thanks.

Thanks, Mr. Chairman.

Senator CHAFEE. Thank you.

Senator Reid.

Senator REID. Mr. Chairman, we continually hear all the bad sto-
ries about Superfund. We in Nevada have had a great experience
with Superfund involving a thing called the Helms Pit, which was
a big gravel pit that started collecting water. I'm not going to go
into a lot of detail, but there was an emergency Superfund site de-
clared in Sparks, and it led to the resolvement of issues very quick-
ly. And had the EPA not come in there with the expedited powers
that they have under the act, it could have destroyed the entire
water supply of Reno and everything downstream including Fallon
and Fernley and the Indian reservation at Pyramid Lake.

So there are examples that could be cited, if we would take the
time, where this law—as bad as it is—has worked quite well. That
pit now is going to be used as a recreational site. At one time there
was an estimated 14 million gallons of fuel in the ground at
Sparks; it’s determined that it’s probably only about 2 million gal-
lons, but it still is very volatile and very dangerous.

I would like to go back to what Senator Baucus talked about, and
maybe one of the other members here. How do we handle these
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large landfills, as an example, where people year after year put
stuff in that, and it wasn’t illegal at the time? How do we handle
a situation like that?

Administrator BROWNER. What we would like to do is have a dis-
cussion with members about which parties to those sites should be
automatically taken out in the statute. A homeowner who sent mu-
nicipal waste is an obvious example of someone who I think we
would all agree

Senator REID. But, Madam Administrator, let’s talk about busi-
nesses. Businesses who in good faith go out and dump their stuff
in a landfill—there was nothing illegal about it. People watched
them do it. They thought they were doing the right thing. And now,
15 years later, they come back and because of the legal costs alone,
businesses are destroyed.

Administrator BROWNER. Regardless of where you draw the line
in terms of parties, you should certainly use—if the parties agree—
an allocator to get you away from all the legal costs, to get you
away from all the delays. We would absolutely agree with that, and
these are the kinds of sites, I think quite frankly, where an allo-
cator is going to be more helpful than not. We would absolutely
agree with the need to try to expedite resolution of who is respon-
sible for what share.

We also agree, and there has been much discussion about this,
that there should be an orphan share fund that we should be able
to put on the table, dollars from the fund to cover that part of the
cleanup cost for which there is—perhaps we are exempting some
parties, perhaps some parties have gone bankrupt. But that’s an
appropriate use of the fund because it contributes to an expedited
settlement in terms of who pays what, and in ultimately getting
the cleanup done.

Senator REID. Mr. Chairman, let me just close by saying that I
think that the suggestion that Senator Smith had during his time
of questioning is very appropriate. We have had, I think, a good
discussion here today. There is going to be more before the day is
out, and I think it would be extremely appropriate for the whole
committee if there could be a little more work done on this so that
the next time we get together, maybe there is more input, as Sen-
ator Smith has suggested.

Senator CHAFEE. Thank you very much. I agree with you.

Senator Sessions.

Senator SESSIONS. Mr. Chairman, I yield my time.

Thank you, Ms. Browner, for being here and for your testimony.

Administrator BROWNER. Thank you.

Senator SESSIONS. I yield my time.

Senator CHAFEE. Aren’t you nice? And Senator Moynihan will be
very pleased.

Senator Moynihan.

Senator MOYNIHAN. Just to start at the beginning, if I may, Ms.
Browner, it was just 18 years ago that news came over the wire,
as it were, about the Love Canal situation in the Niagara County,
NY landfill, and a great alarm, such that the Congress enacted the
Superfund bill in a post-election session. And it is two decades. The
site is still not cleaned up, and I was wondering if the EPA has
ever been interested enough to find out, what is the evidence of any
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health problems arising from the Love Canal? Are there any epide-
miological studies?

Administrator BROWNER. There were ATSDR studies on the Love
Canal. Yes, there are studies done by the Agency for Toxics and
Disease Registry—I may have that backwards—and we would be
more than happy to provide them to you and for the record.

[Information to be supplied follows:]
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Honorable Wayne Allard
United States Senate
Washington, DC  20510-0606

Dear Senator Allard:

During the September 4, 1997 hearing on Superfund reauthorization before the
Senate Committee on Environment & Public Works, you raised issues regarding two
sites in Colorado which EPA Administrator Carol Browner has asked that | address on
her behalf. 1 have not seen the letter from Colorado School of Mines President George
Ansell referred to in the Rocky Mountain News article; but based on the reports | have
received on the hearing, it appears you have been misinformed regarding EPA actions
at the Colorado School of Mines Research Institute Site (CSMRY), as well as at the
California Gulch Superfund Site in Leadville. | appreciate this opportunity to provide
the following information. While it is quite detailed, ! believe it will clarify any further
misunderstanding. | also respectfully request that my letter be entered into the hearing
record,

Regarding EPA as a Potentially Responsible Party (PRP) at CSMRI: The initial

evidence, supplied by Colorado School of Mines (CSM) against EPA consisted of note
cards with addresses of various EPA labs or offices, a card number and sometimes a
one-or-two line note about the project. Most of the note cards did not have any files
associated with them, and no additional information was avaitable. The cards,
themselves, did not contain sufficient information to allow EPA to track any particular
project. The “projects® dates, where given, ranged from 1971 to 1983. For those
projects where a file existed, we discovered that many of the projects listed on the
cards represented bids by CSMRI on EPA projects, most of which EPA rejected.

Only three projects contained information indicating that CSMR! perfarmed work
for EPA. One of these required CSMRI to review and comment upon an in situ mining
scheme proposed at a Superfund site, but did not appear to involve any actual sample
analysis. Two projects involved some sampling. Our Region 8 office sent copies of
documents to the involved EPA office (an EPA lab in Ada, Oklahoma) in an effort to
obtain additional information; but due to our record retention policies, these documents
no longer existed. -

Based on the limited information that could be gleaned from the existing records,
we applied EPA's Protocols for Identifying and Documenting Contributions for Colorado
School of Mines Research Institute Site Potentially Responsible Parties to these
projects. These are the same Protocols that were applied to the private PRPs at the
Site. i
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The file for one of the sampling projects, No. C80415, contained several
documents. Two of the documents make reference to CSMRI's returning the samples
to EPA's lab in Ada. However, because neither affirmatively states that the samples
were retumed, we assumed that they were not and that they were disposed of on site.

The documents indicate that 12 oil-shale samples were sent for analysis in
1980. These samples contained hazardous constituents and, under the Protocals,
must be counted towards EPA’s portion of liability. The analysis of three other samples
sent in 1980 indicate that they did not contain any hazardous constituents and will not
be counted. However, that same document (a letter) indicates that CSMRI had 24
boxes of cil-shale samples and asks whether it should ship them back to the Ada lab.
No response is in the file, although the earlier memo indicates that was EPA’'s
preference. However, since proof of off-site shipment is not avaitable, those 24 boxes
will be counted towards EPA's total. The Protocols indicate that shipments of an
unknown weight will be given a valué of 50 pounds. Thus, the shipment of 12 samples
and the shipment of 24 boxes will be attributed to EPA at 50 pounds each.

A second project, No. C60915, indicated that samples were sent to CSMRI by
the Ada lab for mineralogy studies between September 8, 1976 and April 4, 1978. No
additional information was available indicating the naturs of the samples, whether they
contained any hazardous constituents or their volume. However, the description of the
study would permit the presumption that the samples contained hazardous substances;
therefore, we count it at the assumed value of 50 pounds.

This results in an EPA contribution of 150 pounds of potentially hazardous
materials. Both projects occurred after 1974. Protocols indicate that, due to disposal
practices of that time, non-radioactive hazardous materials may be reduced by three-
quarters. This reduces EPA's contribution to 37.5 pounds. Contributors of less than
80,000 pounds at the CSMR! site were given de minimis settlements. Applying the
standards established in the second §BMRI de minimis settlement to the volume of
waste attributable to EPA results in a maximum payment by EPA of $132.83. Thus,
EPA could be attributed some liability, but of a de minimis nature. Moreover, EPA’s
portion is easily taken care of in the $185,000 that we are agreeing to absorb in the
final CSMRI settlement. 4

Regarding other federal PRPs at CSMRI bBsing let “off the hook™: On December 15,
1994, EPA issued a Unilateral Administrative Order for Removal Action to the State of

Colorado, CSM, CSMRY, and fourteen private companies who were determined to be
PRPs at the Site. While EPA did not include the federal PRPs in that Order, it never
relinquished its, or any other party’s, ability to pursue the federal PRPs for their share
of response costs. :

EPA issued notice letters to CSMRI PRPs on January 11, 1992 which included

the Department of the interior, Bureau of Mines. Additionally, EPA clearly stated its
allegation that the Bureau of Mines was a PRP at the site in a March 9, 1994 letter to
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John A. Breslin, the Acting Director of the Bureau of Mines. In that letter, EPA stated
that it considered the Bureau of Mines to be an operator of the Site and refused to
agree to a de minimis settlement. The letter also reflects EPA's continuous efforts to
update information about the contribution of federal PRPs at the Site in that it increases
the amount of wastes attributable to the Bureau of Mines based upon information
received prior to the letter. '

The federal PRPs are currently involved in negotiations with the PRP group and
CSM in an effort to reach a final settlement with CSM for the reimbursement of a
portion of the costs that CSM spent in responding to the Order issued by EPA. The
PRP group is very near an agreement on this settlement, which includes payment by
the federal PRPs. In addition, EPA has tentatively agreed to absorb a portion of its
oversight costs (approximately $185,000 as mentioned above), in an attempt to
facilitate an overall settlement at the Site.

Regarding Leadville water treatment plants costs and who built them: There are two

water treatment plants in Leadville. One was constructed by the U.S. Bureau of
Reclamation (BOR) to treat water from the Leadville Drainage Tunnel. The BOR plant
cost about $16.5 mitlion and its annual operations & maintenance (O & M) costs are
about $1 million.

The Resurrection/ASARCO joint venture (site PRPs) built another plant to treat
water from the Yak Tunnel. The Res/ASARCO plant cost about $12 million and has
annual O & M costs of.about $1.4 million. It was constructed under an EPA Order.
There are no EPA- or State of Colorado-built water treatment plants in Leadville.

Both plants are lime-precipitation plants. The BOR plant operates under a
Clean Water Act discharge permit issued by the State of Colorado. The Res/ASARCO
plant is operating under interim standards which are similar to the standards under
which the BOR plant’s permit requires it to operate.

I hope this information will be useful in your continued consideration of

Superfund reauthorization. if my office may provide anything further for you, the
Committee or your staff, please call Sandy Fells, Region 8 Congressional Liaison, at

(303) 312-6604.
W,
Villiafn P.

Yellowtaw
egional Administrato
cc. Administrator Carol Browner

Honorable John Chafee, Chairman, SEPW. :
Honorable Max Baucus, Ranking Minority Member, SEPW
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September 16, 1997

William P. Yellowtail

Regional Administrator
Environmental Protection Agency
899 19% Street

Suite 500

Denver, CO 80202-2488

Dear Mr. Yellowtail;

1 am in receipt of your letter of September 12™ with respect to my questions to Administrator
Browner on September 4. I appreciate your response, but would like to take this opportunity to
renew and expand my claim that EPA has different standards of enforcement for federal agencies
as opposed to private parties and state and local govemnments. I will also place my letter into the
hearing record.

egardi i : Your response would seem
to be 1ndxcat1ve of the problem thm I addressed at the hearmg In this specific instance you are
requiring the School of Mines to prove that the EPA is responsible for portions of cleanup while
at the same time claiming that EPA destroyed the records that would show any responsibility. I
would respectfully submit that if the School of Mines or any other private party or local or State
government made this same claim you would at best find it unconvincing. Furthermore, given
that EPA has refused to answer 104(e) requests or interview witnesses it strains credibility to
claim T am the one who is misinformed. Finally, while your claim that EPA has offered
$185,000 is accurate, that settiement only relieves the private parties. It does not help the School
of Mines or the State of Colorado.

I would now like to expand my claim that EPA has acted unreasonably at the School of Mines.
Subsequent to the emergency removal order the State and the school disposed of the stockpile of
material that been removed on the basis of the emergency order. The school then began
construction, with the approval of EPA, of a women’s softball field at the former stockpile
storage area. Upon digging shallow trenches to install underground sprinklers for the softball
field, EPA halted all construction work due to speculation that the shallow trenches had gone
into presumed contamination under the liner. Immediate testing of the area showed that it was
clean. Nevertheless, EPA contended that the old liner was now a ¢ap intended to cover some

3400 1614 SageET 228 Nom Cascade Avenue 411 Tuarcues BLoa. 216 Feoeras, BL0G.
SumE 30 Surte 106
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William Yellowtail
September 16, 1997
Page 2

alleged contamination below the former storage area. EPA though, failed to produce data
showing contamination under the liner. Moreover, EPA alleged that the School of Mines
violated the CERCLA administrative order by digging through the old liner. EPA also failed to
explain how the administrative order issued to get rid of the stockpile also included capping
unproved and unrelated contamination under the liner. This episode cost the School of Mines
$70,000, which they paid to avoid costly litigation.

I particularly want to draw your attention to the portion of this episode which involved EPA
lacking data to show there was any contamination and Jjuxtapose that with EPA’s position on
their responsibility for contamination at CSMRI.

“ " Your response completely
avoids the question and is inadequate in addressing why EPA did not enforce against the DOE or
DOD among other federal agencies at the site. Your response that EPA did nothing to stop the
other parties from pursuing federal agencies is irrelevant. The EPA is the, “environmental cop on
the beat” and they alone are responsible for dealing with polluters. Clearly, this is an indication
that EPA will not enforce in an evenhanded manner against other federal agencies.

: Once again let me re-emphasize
my claim on this point. It is interesting to note that while the Yak tunnel, which is the
responsibility of a private party, is included inside the Superfund site, the Leadville Drainage
Tunnel, which is the federal government’s responsibility, is outside the Superfund site. The
impact of this is that the private plant is built under an administrative order and to specifications
that drive up costs, while the federal plant is built under the Clean Water Act for less cost. This
is despite the fact that contamination levels are roughly equivalent at both sites. Also, I would
dispute the construction costs of the federal plant and ask for any data that would substantiate the
construction cost claimed in your letter.

Thank you again for your response to my letter. Should you have any further questions please
feel free to contact my staff at 202-224-5941.

Sincerely,
W/é%/m‘fd Llase” 7

cc. Carol Browner
John Chafee
Max Baucus
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0 T4,
.""ﬁo < UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
H 3 REGION 2
q.i $ 290 BROADWAY
Ny & NEW YORK, NY 10007-1868
¢ pps”
SEP 12 1997

Honorable Daniel P. Moynihan
United States Senate
Washington. D.C. 20510

Dear Senator Moynihan:

1 would like to take this opportunity to address concerns regarding the Love Canal
Superfund site you raised at a recent Senate hearing with Environmental Protection Agency
(EPA) Administrator Carol Browner.

First. ] am pleased to inform you that all remedial cleanup activities that were necessary
at the Love Canal site itself have been completed. In 1978 and 1980, as a result of residential
exposure to contamination, President Carter issued two environmental Emergency Declarations for
the Love Canal area. During the first Emergency Declaration, the homes immediately adjacent to
the Canal itself were evacuated and subsequently demolished. Most of the land on which they
stood, along with the Canal itself, are now covered by a 40-acre cap with a liner and extensive
barrier drain collection system which is currently being maintained by the pomary potentially
responsible party (PRP), Occidental Chemical Corporation (OCC). In 1980, the second
Emergency Declaration expanded the original evacuation area to include the neighborhoods
surrounding the fenced 70-acre site, which includes an extensive buffer area. This area is identified
as the 350-acre Emergency Declaration Area (EDA) and is divided into seven separate areas of
concern. The contamination which migrated through the sewets and creeks surrounding the Love
Canal site. the contaminated soils at the 93rd Street School and other contaminated areas have all
been remediated.

The only remaining work required for the site is the final disposal of the Love Canal soils
and sediments which are currently in storage at OCC's main plant in Niagara Falls. These
matenials are scheduled to be transported for treatment and disposal at a Laidlaw Environmental
facility beginning in 1998. We expect that the treatment and final disposal of the contaminated
materials will be completed within two-years.

In 1988, EPA completed its five-year Love Canal EDA Habitability Study. This study
was conducted in partnership with the United States Depariment of Health and Human Services
(HHS), the New York State Department of Environmental Conservation (NYSDEC) and the
New York State Department of Health (NYSDOH). Subsequently, the New York State Commis-
sioner of Health released his Decision on Habitability of the EDA. The Commissioner
determined that approximately two thirds (Areas 4-7) of the EDA were suitable for residential
use and one third (Areas 1-3) for commercial/industrial use.

+Printed with Vege! Ol Based Inis on 100% Recycled Paper (40% Postconsumer)
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EPA is currently funding a comprehensive five-ycar health study of people who had
resided at Love Canal. This study, currently in its second year, is being conducted by the New
York State Depariment of Health through a cooperative agreement with the Agency for Toxic
Substances and Discase Registry. This study will provide important hcalth-related statistics. I've
enclosed a fact sheet prepared by NYSDOH which discusses the study's objectives.

I've also cnclosed EPA's Superfund at Work publication which provides additional details
on the environmental progress made at the Love Canal sitc. This publication also provides
information on the landmark December 1995 cost recovery settlement which EPA achieved with
OCC. Overall, through the extensive technical efforts of EPA, HHS, NYSDEC, NYSDOH and
the Federal Emergency Management Agency, we have successfully mitigated a serious
environmental tragedy.

1 respectfully request that this letter be included in the hearing record.
I you have any further questions or need additional information, please let me know or

have your staff contact Peter B. Brandt, Chief, Intergovernmental Affaits Branch, at (212) 637-
3657.

Jeanne M. Fox
Regional Administrator

Enclosures

cc: Honorable John H. Chafce
United States Scnate

Honorable Max S. Baucus
United States Senate
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Love Canal, New York, Episzode

Love Canal, an area of Niagara Falls, Now York, was the first large
residential area known to be affected by buricd hazardou:is waste.
The community had been built over an abandoned chemical waste dump,

resultling in the presence of hazardous substances in households,
raising concern for the impact on residents’ health. The events at
Love Canal had a signal cffect on shaping concern for the human
health consequences of hazardous waste. The enactment of CERCLA by
the U.S. Congress was strongly influenced by the Love cCanal
episode. The public attention directed to lLove Canal and ensuing
legislation were both based on the potential for *hidden® toxic
waste to harm human health.

Several health investigations of Love Canal residents have
occurred. The first attempt to assess the effect of hazardous
chemicals on Love Canal residents’ health was conducted as a pilot
study by the EPA, which facilitated the collection of blood samples
from 36 self-selected love Canal residents (as cited in Heath et
al., 1984). Abnormal cytogenetic findings comsisting of large
wacentric® chromosome fragments were reported, although no
differences in overall c¢hromosome aberration frequencies were found
in comparison to laboratory historical data (Picciano, 1980). The
conducting laboratory was not blind to the origin of the samples,
and no comparison group from HNiagara Falls was utilized.
Nonetheless, the findings of wabnormal chromosomes®" fueled
speculation that hazardous substances were causing adverse health
effects in Love Canal residents. Moreover, the study gave the
imprimatur of science to the residents’ health concerns, and
contributed to a wider news media coverage than what might have
oceurred in the absence of "scientific data.™

Subsequent cytogenetic analyses did not confirm the 1980 findings.
Investigators from the Centers for Disease Control performed
cytogenetic analyses on cells in peripheral blood drawn between
December 1981 and February 1982 from 46 current or past residents
of the lLove Canal area (Bender and Prestom, 1983; Heath et al.,
1984). The study’s participants included 17 persons for whom
cytogenetic analyses had been performed in 1980 (i.e., Picciano,
1980) and 29 persons who lived in 1978 in seven homes that abutted
the canal and in which environmental surveys showed the presence of
hazardous substances from the canal waste site. (The mix of current
and past residents of Love Canal is unstated.) Twenty-five persons
from another section of Niagara Falls comprised the comparison
group. The cytogenetic samples were coded so that laboratorians
were unaware of the exposure status of each person’s sample. The
cytogenetic results showed no increase in frequencies of either
chromosomal aberrations or sister chromatid exchange, placing in
question the accuracy of the Picciano findings.

A series of health investigations commenced in 1980. The prevalence
of health problems in children living in the Love Canal community

1

INFORMATION SUBMITTED BY THE AGENCY FOR TOXIC SUBSTANCES AND DISEASE REGISTRY
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was investigated under sponsorship of the Environmental Defense
Fund (Paigen et al., 1985). The study population consisted of 523
Love Canal and 440 comparison children. The comparison group was
selected from the Niagara Falls area. The mean age of the Love
Canal children was 117.6 months and 98 months for comparison
children. A questionnaire was administered to the study groups in
May 1980. Interviewers questioned parents and children about
children’s health problems as diagnosed by a physician. Two
surrogate measures of exposure were constructed: a) distance of
resjidence from the canal, grouping homes into concentric 120 meter
wide bands, and b) the proximity of homes to "wet" areas, areas
filled with rubble, which created porous soil, in distinction to
the generally low porosity clay of the Love Canal residential area.

The investigators found an increased prevalence of seven health
problems among Love Canal children when compared with control
children: seigures, learning problams, hyperactivity, eye
irritation, skin rashes, abdominal pain, and incontinence. Each
health problem showed evidence of a dose-response for both
surrogate measures of exposure. These findings are tempered by
possible recall bias of study participants, a higher 1level of
motivation by Love Canal residents to participate in the study, and
lack of actual exposure data rather than surrogate exposure
indices.

Two studies of Love Canal residents’ reproductive outcomes and
infants’ development were conducted. One study compared growth of
Love Canal children with a comparison group (Paigen et al., 1987).
Anthropometric measures of children, stature of parents,
demographics, and health information were obtained for 493 children
living near Love Canal and 428 children from census tracts matched
to the Love Canal community. Children born and spending at least 75
percent of their 1life in the Love Canal area (n=172) had
significantly (p=0.004) shorter stature for age percentile (46.6 *
SE 2.2) than 404 comparison children (53.3+8E 1.4). This difference
could not be accounted for by differences in parents’ stature,
socioecononic status, nutrition, birth weight, or chronic illness.

In another study, the incidence of low birth weight among white
live-born infants from 1940 through 1978 was studied in various
sections of the Love Canal area (Vianna and Poland, 1984). Infants
who weighed 2,500 grams at birth or less were considered low birth
weight. The investigators gave particular attention to the swale
areas of Love Canal, because they served as drainage areas and
therefore may have been areas of concentrated hazardous substances
in soil.

The most compelling finding from the Vianna and Poland study is
shown in Figure 5.1, which shows the S-year moving average for
percentages of low birth weights among infants born to parents
residing in the swale area for the period 1940 through 1975. A
significant excess of low birth weight births was found in the

2
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births was Ipfants (Viaona and Poland, 1984, with permission).
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New York (z test, p<0.0001) and the rest of the canal (z test,
p<0.012) ." These studies of the stature and birth weight of infants
born to Love Canal residents were important for validating the
health concerns of the area’s residents and for providing early
evidence of the need to interdict releases from hazardous waste
sites. .

cancer incidence in the Love Canal area was investigated by the New
York State Department of Health (Janerich et al., 1981). Cancerxr
data (i.e., number of cancer cases) from the New York Cancer
Registry were examined for relation to persons’ proximity to Love
canal. Standardized incidence ratios (SIRs), based on registry data
and census tract population estimates, were calculated for each
cancer site (e.g., liver cancer) by dividing the observed number of
cancer cases in the lLove Canal tract by the number expected for
that census tract. Rates for all anatomical sites of cancer for the
years 1966 to 1977 were ascertained, as were rates for the cancers
of special .interest (liver cancer, lymphoma, leukemia) for the
period 1955 to 1965. Age- and sex-specific cancer incidence rates
were calculated for 10 major cancer sites and five age groups for
ecach of the 25 census tracts in the city of Niagara Falls; one
tract included the Love Canal area. The analysis showed no cancer
rate to be consistently elevated in comparison Wwith state-wide
cancer rates. The investigators noted that the effects of
socioeconomic factors, air pollution levels, and cigarette smoking
could not be assessed in their study design. They also observe that
uncertain latency periods for the cancers investigated could have
obscured the study’s findings.
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In June 1994, the State of New York and the Occidental chemical
Corporation settled legal claims. The chemical company agreed to
pay the State $98 million and to assume the continuing operation
and maintenance of remediation activities at the Love Canal site
(Hernan, 1994). A retrospective health investigation of the former
Love Canal residents is scheduled for initiation in 1997 as part of
the final settlement between the waste site’s Potentially
Responsible Parties and the federal and New York state governments,
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Senator MOYNIHAN. What’s the agency?

Administrator BROWNER. ATSDR, Agency for Toxic Substances
Disease Registry. They are the people who are responsible at sites
for evaluating the health consequences

Senator MOYNIHAN. What have they found? You've got a lot of
people behind you that you can ask.

[Laughter.]

Administrator BROWNER. At Love Canal there were studies that
monitored birth weights after cleanup, and we’d be more than
happy to provide those to you. I think there were other studies.

Senator MOYNIHAN. What have they found?

Administrator BROWNER. I think they did find—I'm doing this
from memory now——

Senator MOYNIHAN. What about all those fellows back there?

Administrator BROWNER. Well, I don’t know that any of them are
Love Canal experts, or ATSDR—maybe there is someone here from
ATSDR and I'm not aware. I don’t think there is.

Senator MOYNIHAN. Might I suggest, quite seriously, that from
the outset there has been an appalling absence of controlled in-
quiry. If ever you had a natural experiment in toxic waste, it was
the Love Canal, built on a grid, in which you have persons who
lived 100 yards away, 200 yards away, 300 yards away, for 40
years, and 30 years, and 50 years, and all that. And to my knowl-
edge, Mr. Chairman, we have not learned a thing.

Administrator BROWNER. With all due respect, Senator, I think
there are studies that showed that there were low-birth
weights

Senator MOYNIHAN. You think there were?

Administrator BROWNER. We would be more than happy to pro-
vide them to you. I do know that the State of New York—there are
studies on low-birth weights. The State of New York has also been
involved, and we would be more than happy to get this for you, in
conducting a long-term study of the health effects and following the
children who are now adults, in many instances, the people who
lived at this site, in terms of the long-term health consequences.

Senator MOYNIHAN. Could I suggest that it would be no harm for
the EPA to know this subject? This is where this legislation begins.

Administrator BROWNER. Well, we are very familiar with the
health effects associated with exposure. You had asked about a
particular site and I wanted to make sure that I had spoken to the
types of scientific studies that may have been done at that site.
When you look at toxic waste sites across the country and you look
at the studies—and there are many, many, many studies that have
been done—unfortunately, what the studies show is that there
have been very real health effects for people in those communities,
very real—

Senator MOYNIHAN. Is it unfortunate to have learned that?

Administrator BROWNER. I wasn’t suggesting that it was unfortu-
nate to learn that. I was suggesting that it was unfortunate for the
people in the communities.

Senator MOYNIHAN. You have another note by your left hand.

[Laughter.]

Administrator BROWNER. I've already given you this. I knew this.

[Laughter.]
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Senator MOYNIHAN. All right. Let’s hear from you, if we may.

Administrator BROWNER. Yes, certainly, and we will also contact
the State of New York about their long-term study.

Senator MOYNIHAN. Fine. Thank you.

Senator BAucus. Mr. Chairman, quickly, if I might, I do join my
colleague from New York in urging EPA to look into it, as dis-
cussed. But maybe even with all the good work that the EPA has
done in my State of Montana, this is the “Golf Journal,” a major
golf magazine, and this is a golf course. Montana is the largest
Superfund

Senator MOYNIHAN. If that’s a golf course, where’s the President?

[Laughter.]

Senator BAUCUS. Senator, I must say that that’s a very fair ques-
tion, because this golf course is—actually, it sits on top of a former
Superfund site in Montana, and I want to thank Administrator
Browner for working very creatively to figure out a way to allow
this course. It was designed by Jack Nicklaus, and I asked the
President to come out to play when Jack Nicklaus, and I might say
it’s one of the finer courses in the country, a former Superfund site.
The President did not accept my invitation to play.

[Laughter.]

Administrator BROWNER. A mining site, I might add, which is
one of the most difficult.

Senator CHAFEE. All right.

Madam Administrator, we thank you very much and we appre-
ciate your coming.

Now I'm going to do something totally arbitrary. If Governor Nel-
son and Mayor Perron would please come up, we would have both
of those witnesses.

I would ask Ms. Wilma Subra, who is here from Louisiana, if she
also would come up. And Mr. Gordon Johnson from New York.

Now, it may well be—it is my belief that the rest of the witnesses
are here locally, and if we can, we’ll schedule another hearing, but
it just does not appear that we will be able to get everybody on.
I see Ms. Florini here, and I think you are available, are you not?
And Ms. Eckerly.

Now, we have to take seats quickly, please, because we are oper-
ating under a deadline.

Is Ms. Subra here? If you would sit down. You have come from
Louisiana, right?

Ms. SUBRA. Yes, sir.

Senator CHAFEE. Well, we’re going to give you a hearing.

Ms. SUBRA. Thank you.

Senator CHAFEE. And Mr. Johnson from New York.

Now, am I correct? Mr. Fields, have you come from Chicago?

[Voice, “He left the room.”]

Senator CHAFEE. All right. We lost him. All right.

Now we are going to proceed with Governor Nelson.

Governor, if you could keep your statement—what we are really
interested in is what you propose, what your suggestions are for us,
what you think we ought to do. And we appreciate your coming,
and I know there’s some back-and-forth and you made particular
arrangements to come here, so we appreciate it.
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STATEMENT OF HON. E. BENJAMIN NELSON, GOVERNOR,
STATE OF NEBRASKA, ON BEHALF OF THE NATIONAL GOV-
ERNORS’ ASSOCIATION

Governor NELSON. Thank you very much, Mr. Chairman, mem-
bers of the committee. As Senator Chafee mentioned, my name is
Ben Nelson and I am Governor of the State of Nebraska and chair
of the National Governors’ Association’s Committee on Natural Re-
sources. I have submitted to you a lengthier statement for the
record, and I will try to summarize my remarks as briefly as I can.

It is important to point out that my testimony is presented on
behalf of the National Governors’ Association. It has also been de-
veloped in close consultation with the Environmental Council of
States and the Association of State and Territorial Solid Waste
Management Officials, which represents State officials who manage
the Superfund program on a daily basis.

The States have a strong interest in this Superfund reform, and
I believe that a variety of changes are needed to improve the
Superfund program’s ability to clean up the Nation’s worst hazard-
ous waste sites quickly and efficiently. So we commend Environ-
mental Protection Agency Administrator Carol Browner for many
of the administrative reforms that she has developed for this pro-
gram. But we still believe that legislation is required, and if I leave
you with one message today, let it be our hope that the agreement
to work together in a bipartisan basis will continue and that you
have the support of the Governors on a bipartisan basis to commit
to do everything that we can to assist in this effort so that we can
continue to work cooperatively, both with the majority and the mi-
nority parties, to develop a final bill that enjoys both bipartisan
support and Presidential signature.

I want to commend you for developing a very good starting point
for the kind of bipartisan negotiations that are going to be required
here. I know that there are some important differences that re-
main, but we hope that the chairman’s mark is a significant step
toward resolving those concerns. Given the discussion and the
statement by Administrator Browner, I remain confident that we
will be able to work through these differences.

The overall assessment by the National Governors’ Association
really just suggests a few areas where we think that some improve-
ments could be made.

As you know, one of our major concerns has to do with the clean-
up of the so-called brownfields sites. The Governors believe that
brownfields revitalization is critical to the successful redevelopment
of many contaminated former industrial properties, and if we could
all be as successful as Senator Baucus in Montana has been in con-
junction with that golf course, we would all be very, very happy.
Whe tc)olrlnmend the committee for including brownfields language in
the bill.

We cannot overemphasize the importance of State voluntary
cleanup programs in contributing to the Nation’s hazardous waste
cleanup goals. States are responsible for cleanup at the tens of
thousands of sites that are not listed on the National Priority List.
In order to address these sites, many States have already devel-
oped highly successful voluntary cleanup programs that have en-
abled sites to be remediated quickly, and with minimal Govern-
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ment involvement. It is important that the legislation support and
encourage these successful programs by providing clear incentives
and the much talked-about flexibility.

Frankly, we feel an increased need for congressional direction be-
cause the guidance on State voluntary programs that EPA is about
to finalize doesn’t seem to afford us the necessary and appropriate
flexibility. We intend to talk to Administrator Browner further on
this to see if there is an area where we can come to agreement.

We also strongly support the provisions in your mark that en-
courage potentially responsible parties and prospective purchasers
to voluntarily clean up sites and to reuse and redevelop contami-
nated properties. Among the most important incentives is a release
from Federal liability at a site that has been addressed by the
State. Your chairman’s mark takes an important step in that direc-
tion. I would note, however, that while the draft would preclude
Federal enforcement for sites in a State voluntary cleanup pro-
gram, it does not provide a release from Federal liability. We be-
lieve that this would leave the PRPs, the potentially responsible
parties, vulnerable to third-party suits, and we ask that, to the ex-
tent possible, you clearly waive Federal liability for a site ad-
dressed under a State program.

And with respect to the State role title, the Governors strongly
support the efforts to provide us with options to enhance the role
of States in this program. We appreciate the inclusion of options
for authorization, expedited authorization, delegation, and limited
delegation by agreement in the draft. We feel that this allows for
maximum flexibility to meet State needs and objectives.

We especially support the authorization provisions that allow
States to operate their own programs in lieu of the Federal pro-
gram. Where States are authorized to operate programs in lieu of
the Federal programs, States should receive adequate Federal fi-
nfa%ncial support at no less than EPA would be supported for those
efforts.

But the States cannot support provisions allowing the EPA to
withdraw delegation on a site-by-site basis. EPA should periodi-
cally review State performance instead of involving itself in site-by-
site oversight. In other words, evaluate the program being adopted
and the overall performance by a State with respect to all the sites
rather than picking and choosing on a site-by-site basis for over-
sight.

With respect to the selection of remedy, we support changes that
result in what we think will be more cost-effective cleanups, a sim-
pler, more streamlined process for selecting remedies and a more
results-oriented approach. The bill moves significantly in this direc-
tion.

Many of these reforms seem to us to be codifications and im-
provements of EPA’s previous administrative reforms, and we ap-
plaud that.

One of the most important issues in selecting a cleanup remedy
is allowing State-applicable standards to apply at Federal cleanups,
as they do at State sites. We greatly appreciate and strongly sup-
port the provisions of the bill that allow State-applicable standards
and promulgated, relevant, and appropriate requirements to apply
to all site cleanups, Federal and private as well.
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Another important remedy selection issue concerns the impor-
tance of considering different types of land uses when determining
cleanup standards, so we applaud the inclusion of provisions in
your bill that provide for State and local control in making deter-
minations on foreseeable land uses.

In addition, we would like to ensure that land use decisions are
not second-guessed by EPA.

I can’t talk about remedy selection without mentioning ground-
water, because in Nebraska groundwater provides the great major-
ity of our drinking water supplies, about 90 percent, and we are
blessed with very clean groundwater resources. We want to keep
it that way, so we believe that groundwater is a critical resource
that needs to be protected. The use of State-applicable standards
and the opportunity for State and local authorities to determine
which groundwater is actually suitable for drinking are essential
during the remedy selection process. We do need to ensure that any
groundwater provision are appropriately workable and flexible.
Therefore, more State involvement is important.

And finally, as you know, liability reform is one of the most dif-
ficult issues in the bill. The Governors recognize that the current
liability system does some things very well and provides some im-
portant benefits, but it also carries some unfairness and contrib-
utes to unacceptably high transaction costs. In general, we support
the elimination of liability for de minimis and de micromus parties,
and believe the liability of municipalities also needs to be
addressed. But we question broader releases of liability for other
categories of responsible parties. In any case, we would like to see
convincing analysis that any changes in the liability scheme will
provide adequate assurance in funding so that sites will continue
to be cleaned up and so that there will be no cost shifts to the
States. The downloading of that cost onto the States is not going
to be an adequate remedy, and we would certainly oppose that.

We also oppose the apparent preemption of State liability laws
when a facility has been released from Federal liability. Preemp-
tion of State liability laws at the NPL sites effectively creates an
inequitable situation in States because it creates an inconsistency
in an application of State law at sites throughout the States. We
want to avoid creating a scenario where there is a demand by po-
tentially responsible parties to be added to the NPL, the Priority
List, because the Federal liability scheme is more favorable. We
can see that that could happen.

With respect to Federal facilities, the Governors urge and
support that the legislation will ensure a strong State role in the
oversight of Federal facility cleanups. The States appreciate the
provisions in the chairman’s mark allowing EPA to transfer respon-
sibility for federally-owned facilities to States, and we question why
this is more limited than the authority that States can exercise at
private sites. We urge you to include a clear waiver of sovereign
immunity for Federal Superfund sites, to ensure that State applica-
ble standards apply to Federal sites, and that a double standard
doesn’t exist for Federal facilities, at a standard that could be sub-
stantially lower.

We have enough concerns that have been raised about the States
having a race to the bottom when it comes to dealing with these
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issues. We don’t want to meet the Federal Government on the way
to the bottom.

[Laughter.]

Governor NELSON. As you know, the natural resource damage
provisions of Superfund are also controversial. Although some re-
form is warranted, the program’s integrity needs to be maintained,
and I want to thank the committee for including the provision that
protects existing claims and lawsuits. I know it’s extremely impor-
tant to my colleague and the vice chair of our committee, Governor
Marc Racicot of Montana, who serves as vice chair of our commit-
tee.

I also want to mention how strongly we support the provision to
require the concurrence of the Governor of the State in which a site
is located before it may be added to the NPL. We fought long and
hard to have this vitally important provision included in legislative
proposals. We are also worried about the placing of an arbitrary
cap on the number of sites that can be added to the NPL. We think
that will not be an appropriate limitation that could be placed on
new listings.

Well, in conclusion let me say that I really appreciate this oppor-
tunity to be here, and I thank you for your hard work on this. I
know, Mr. Chairman, that it is a difficult area on which to bring
together general agreement, but I commend you for your efforts
and offer to continue in any way we can to support your efforts to
bridge the gap and to bring parties together in any way that we
possibly can.

Senator CHAFEE. Well, Governor, I want to thank you very much
because you've been very specific in your recommendations here.
You get into a lot of matters that are of concern to us. For instance,
something that is not a burning issue, the so-called Record of Deci-
sions, the RODs, you touch on that provision. Your statement has
been very helpful.

I didn’t get a chance to apologize enough to those witnesses who
came from, I believe, around in the Washington area that we
weren’t able to reach, and I want to thank you all. We’re going to
try to get all of you whom we missed back here again. Mr. Fields,
I know that you very kindly suggested that you could come back
from Philadelphia, if needed.

Now we will hear from Mayor Perron from Elkhart, IN. We wel-
come you on behalf of the U.S. Conference of Mayors.

STATEMENT OF HON. JAMES P. PERRON, MAYOR, ELKHART,
IN., ON BEHALF OF THE U.S. CONFERENCE OF MAYORS

Mayor PERRON. Good afternoon, Mr. Chairman and members of
the committee. I am Jim Perron, the mayor of Elkhart, IN. I am
pleased to be here this afternoon, and thank you for your leader-
ship in the development of S.8 and in moving the legislative proc-
ess forward with this hearing.

Today I am testifying on behalf of the U.S. Conference of Mayors,
which represents over 1,100 cities with populations of 30,000 or
more.

Being Mayor of Elkhart for nearly 15 years has allowed me the
opportunity to deal directly with a variety of Superfund issues,
ranging from brownfield redevelopment to remediation of a
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Superfund site that essentially covered our entire drinking water
system.

Mr. Chairman, the Nation’s mayors believe that Superfund has
been successful in meeting three national policy objectives: a dra-
matic reduction in the use of hazardous materials by industry; the
ability of our Nation to respond to emergency spills and contamina-
tion; and the creation of a much safer national hazardous waste
management system. These are major accomplishments of the
Superfund program, and we want to acknowledge them from the
outset. That’s the best of Superfund.

Alongside these tremendous public benefits are the unintended
negative consequences of the Superfund program, the fact that the
private sector will not invest in hundreds of thousands of non-NPL
contaminated sites for fear of being caught in the Superfund liabil-
ity web. These so-called brownfields were not caused by local gov-
ernments or the citizens who now must live with the consequences
of lost jobs and an eroded tax base in abandoned or underutilized
properties that denigrate communities.

In a Conference of Mayors survey, we found in only 39 cities, the
loss of local tax revenues from local brownfields ranged from $121
million to $386 million annually.

Finally, brownfields lead to additional negative environmental ef-
fects by encouraging urban sprawl in eating up prime farmland,
forest, and open spaces.

I would like to mention here, Mr. Chairman, that the State of In-
diana has moved forward through a legislative committee—a task
force to which I was just recently appointed by Governor
O’Bannon—which is an Indiana Farmlands Preservation Task
Force, to try to address this issue, and I do believe the brownfields
issue is one area that we will be discussing.

I should say that in addition, the Superfund program has made
the cleanup of National Priority List sites expensive, bureaucratic,
time-consuming, and litigious. We want to commend the Adminis-
trator and the agency for the administrative reforms to improve the
Superfund program, but we believe these will not be enough to
structurally reform the program and put it on a sound footing for
the future.

Turning specifically to the proposals that we were asked to ad-
dress for today’s hearing, I would like to start by saying that it is
extremely important for Title I on brownfields to provide local gov-
ernments the greatest flexibility possible in the use of brownfield
site assessment, characterization, and cleanup funds.

The definition of brownfields should not require the site to cur-
rently have an abandoned, idle, or underused facility. Many former
industrial and commercial sites have been razed, but still contain
contamination that should qualify this site as a brownfield.

Likewise, the list of exclusions in the definition of brownfields
should be significantly eliminated so that local governments have
the flexibility to submit brownfield sites that are local priorities.
For example, the current list of exclusions would disqualify sites
where an emergency response action has been taken. Many emer-
gency response actions remove the immediate emergency but do
not leave the property in a condition that would allow the private
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sector to invest in it. Local governments should have the flexibility
to include them. A similar rationale holds for other exclusions.

On the issue of funding, we believe that the Superfund program
which helped to create brownfields should devote at least 10 per-
cent of its funding annually to the brownfield cleanup program. We
ask the committee to include annual authorization levels in S.8 to
reflect such a level. We have outlined in our written remarks why
this funding level is justified.

We are also extremely pleased that, with the Administration’s
support, the House and Senate have devoted increased funding for
fiscal year 1998 to EPA’s brownfields program. We want to thank
Senator Bond for his leadership in that arena.

Mr. Chairman, the policy which the mayors adopted in San Fran-
cisco at our annual meeting this year calls for Superfund reauthor-
ization to include provisions that expedite the cleanup of co-dis-
posal landfill sites by providing liability protections for generators,
transporters, and arrangers of municipal solid waste. The provi-
sions of S.8 clearly begin that process and go a long way toward
that end. We are concerned, however, that the bill does not provide
generators and transporters of municipal solid waste protection
from third-party contribution lawsuits, for cleanup costs incurred
prior to date of enactment at co-disposal sites. Because we believe
that Congress never intended municipal solid waste and sewage
sludge to be considered hazardous under CERCLA, we believe that
some form of liability relief should also be extended to pre-enact-
ment costs.

We want to remind the committee that numerous studies have
indicated that municipal solid waste contains less than %2 of 1 per-
cent of toxic materials.

Mr. Chairman, we also want to acknowledge and commend the
Administrator and the agency for the recent announcement of ad-
ministrative reforms governing municipal liability for co-disposal
sites. The most important principle set forth in EPA’s policy is that
municipal solid waste has virtually never been the cause of listing
co-disposal sites under this proposal.

Finally, we agree with the chairman’s mark, which reflects the
view that the toxicity of municipal solid waste is so low that the
transaction costs of collecting funds for response costs incurred
after the date of enactment warrant a transfer of liability from in-
dividual parties to orphan share.

Mr. Chairman, I am also very pleased to note that on Tuesday
of this week President Clinton nominated one of our colleagues,
Mayor Cardell Cooper of East Orange, NJ, to be the Assistant Ad-
ministrator of EPA for Solid Waste and Emergency Response. I am
aware that this committee has the formal responsibility to advise
and consent on this nomination, as does the full Senate. Mayor
Cooper has been one of the great leaders among the mayors in this
country on a very broad range of issues, including those concerning
Superfund, brownfields, and environmental cleanup. He will do an
outstanding job in moving these programs forward and in strength-
ening the partnership among the cities, the Congress, the Adminis-
tration, and the private sector, to bring about the achievement that
we need in these areas. I hope that you will give swift approval to
this nomination at the appropriate time.
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Mr. Chairman, it is almost impossible to talk about brownfields
and Superfund reform in 5 minutes. Our written comments cover
many other points.

Let me add that Mayor Helmke of Fort Wayne—he is the presi-
dent of the U.S. Conference of Mayors—is meeting as we speak in
Rhode Island with the co-chairs of our Brownfields Task Force, and
will undoubtedly have further input into our comments on S. 8.

We encourage the Senate to move forward with Superfund re-
form and reach a bipartisan agreement on a bill. We believe that
S.8 is a good starting point for those discussions, and we stand
ready to be of any assistance.

I would be pleased to answer any questions that you may have
at the appropriate time.

Senator CHAFEE. Mayor, thank you very much.

It has come to my attention that some here don’t understand
why we are under the gun at having to stop at 4:30. That’s not
something the committee wishes to do. I would stay here and hear
every witness. This came about because the Democratic leadership
is invoking the Senate rules which permit them to say that no com-
mittee can meet after 2 o’clock when the Senate is in session. The
majority leader, in order to give us time here to get on with what
we could, put the Senate into recess from, I presume, 2 o’clock until
4:30, but when 4:30 comes, it will then be obviously after 2 o’clock,
and so this committee cannot remain in session.

So again I want to apologize. We will take all the statements of
those whom we were not able to reach, and any of the witnesses
who had something further to add can submit further statements
for the record, and we will keep the record open for 1 week.

Senator BAucuUs. Mr. Chairman, if I might add, it is regrettable
that we cannot continue to meet, but I think it would be unfair to
characterize it as the Democrats that are holding us up. The fact
of the matter is that this is an internal Senate matter having to
do with still another matter which we have to resolve, and this is
regrettable, but that’s why we are not able to meet longer. It’s a
bipartisan problem that has caused this delay.

[Laughter.]

Slienator CHAFEE. No one will argue with my bipartisan creden-
tials

[Laughter.]

Senator CHAFEE [continuing]. But this is not a bipartisan issue.
The committee is not able to meet because the Democratic leader
invoked the rules.

Senator Baucus. Well, we all know why he invoked them.

Senator CHAFEE. Well, that’s a separate subject.

[Laughter.]

Senator CHAFEE. Let’s not explore that any more.

Now, we are delighted to have Ms. Subra here, who has come
from New Iberia, LA. We are delighted to have you here, and if you
could present your statement in some 5 minutes, then we will have
Mr. Johnson, who is here from New York on behalf of the National
Association of Attorneys General, and then we’ll have questions of
the entire panel.

Can you stay, Governor?

Governor NELSON. Yes.
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Senator CHAFEE. OK.
Ms. Subra.

STATEMENT OF WILMA SUBRA, PRESIDENT, SUBRA COMPANY,
NEW IBERIA, LA

Ms. SUBRA. Thank you. I would like to thank the committee for
giving us this opportunity to testify.

I have been involved in Superfund issues since Superfund began,
working with citizens who live around these hazardous waste sites.
I have also served as the technical advisor on the National Com-
mission on Superfund, and I provide technical assistance to citi-
zens’ groups at eight Superfund sites through the TAG process.

Karen Florini will present a lot of the issues that we have con-
cerns about. We didn’t want to duplicate, so I just want to say that
I am in support of the issues that she will present to you at a later
time.

I would like to tell you why I have a problem with State delega-
tion and give you an example. The transfer of authority to States
in order to perform Superfund programs may be appropriate for a
few States, but the wholesale transfer of Superfund programs to a
large number of States will have a negative impact on the overall
program. An example of a State that should not be granted Super-
fund authority is the State of Louisiana. The State lacks the finan-
cial resources, personnel, and political will to even implement their
own State program. The majority of the NPL sites in the State of
Louisiana were submitted by citizens’ groups, not by the State. The
State didn’t want the stigma of having hazardous waste sites being
on the Federal list. In 1995, the State Legislature removed almost
all the funding and personnel from the State program.

The current State program only has sufficient financial resources
to, No. 1, perform small emergency removal actions when a mid-
night dumper drops barrels along the side of the road, and No. 2,
to provide oversight at the 14 Superfund sites in the State. There
are little or no resources to evaluate the more than 500 potential
sites, or to perform remedial activities at confirmed sites. During
the past 2 fiscal years, 57 confirmed hazardous waste sites sit wait-
ing for cleanup when and if resources become available. When sites
pose an imminent and substantial threat, the EPA has to step in
to perform financial and emergency removal actions for the State.

The most recent example of the need for Federal resources and
manpower was the Broussard Chemical Company site in Vermilion
Parish. The EPA has spent more than $2.5 million in investigating,
removing, and disposing at six separate locations operated by
Broussard Chemical. A number of additional sites operated by the
same person are currently being investigated further by EPA be-
cause of lack of resources on the part of the State.

If it were not for the EPA and the financial resources of the po-
tentially responsible parties, little progress would be made in the
State of Louisiana in addressing hazardous waste issues.

At PRP-funded sites, the State is still responsible for oversight.
The lack of personnel resources has a major impact on that process.
In Louisiana, the lack of sufficient technical resources has resulted
in the State missing critical technical issues on the Shell-Bayou
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Trepagnier site. One of the issues missed involved the diluting of
the contaminant levels by the PRP by including the control sam-
ples in both the site samples and the control samples, thus lower
contaminant concentrations were evaluated for that site.

The State of Louisiana and many other States that lack financial
and personnel resources should not even be given the opportunity
to request State delegation or feel pushed by Congress into having
to accept the delegation of the Superfund program.

In the treatment of hot spots, the preference for permanence in
Superfund remedies has been modified to only treatment of hot
spots. Attempts are made to justify the appropriateness of only
treating these hot spots by including containment for the other
hazardous substances. Reliance on containment is not a permanent
remedy and merely puts off addressing the hazardous contamina-
tion until a future date. During that period when containment
fails, public health and the environment will be impacted. The com-
munity members in the area of the site will once again be exposed
to the hazardous substances and bear the burden of health im-
pacts. The preference for permanence should be expanded to in-
clude a larger portion of the hazardous contaminants than just the
hot spots.

A containment remedy is being proposed for the Agriculture
Street Landfill Superfund site in New Orleans. The landfill was op-
erated by the city of New Orleans from 1909 to 1965. The city then
developed 47 acres of the 95-acre site on top of the landfill

Senator CHAFEE. Ms. Subra, I tell you, this is kind of a specific
thing which we have in our record. Maybe you could move on to
your next principal point. I want to make sure we can reach Mr.
Johnson.

Ms. SuBra. OK.

On the delisting, you are doing it too early. The initiation of a
delisting process after construction completion, rather than after
remedy implementation, is totally inappropriate. We have a site in
Vermilion Parish where the remedy is being implemented. It was
solidification after biotreatment. As it turned out, the Portland ce-
ment was contaminated with chromium, and when they solidified
the waste, the chromium leached, and now you have a larger ex-
panse. There are needs to go back in and look at the remedy. If
you have delisted the site, you have cut the public out of the proc-
ess, you have removed the TAG grant. After construction is much
too early in the process.

In the State concurrence, in the State of Louisiana the Governor
has only concurred at one site. That site was going to be an add-
on to one that already had an incinerator, already had local con-
tractors. He did the concurrence because he wanted the contractors
to keep working. At the other sites, in fact, contamination of the
fish and the organisms that live in the estuaries resulted because
he did not concur and nothing is happening at those sites.

The limit on new sites will merely put the burden back on the
States, which don’t have enough money to address the sites. The
limit on the number of new sites has to be increased dramatically
or removed entirely.

We would be happy to continue this process of talking and
dialoging about the things that we have a problem with.
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I would like to thank you for the opportunity to provide this
input.

Senator CHAFEE. Well, thank you very much, and again we want
to thank you for coming all the way. I am curious as to what Gov-
ernor Nelson will have to say when we get to the questions.

Mr. Johnson from the State of New York. If you will go through
it, and if you could summarize your statement, we have your regu-
lar statement for the record because we want to be able to get in
a few questions.

STATEMENT OF GORDON J. JOHNSON, DEPUTY BUREAU
CHIEF, ENVIRONMENTAL PROTECTION BUREAU, NEW YORK
STATE ATTORNEY GENERAL’S OFFICE, ON BEHALF OF THE
NATIONAL ASSOCIATION OF ATTORNEYS GENERAL

Mr. JOHNSON. Thank you very much, Senator Chafee. I am the
Deputy Bureau Chief of the Environmental Protection Bureau in
the office of New York Attorney General Dennis Vacco. I very much
appreciate the opportunity to appear before the committee, and I
thank you, Senator Chafee and Senator Baucus, as well as Senator
Moynihan from New York, for giving me time to present comments
with respect to the natural resource damage provisions of the bill.

I am appearing today on behalf of my office and on behalf of the
National Association of Attorneys General, NAAG. My office has
handled or is now counsel in more than 25 major natural resource
damage cases arising from the release of hazardous substances or
petroleum products.

At its summer meeting in late June of this year, the sole resolu-
tion adopted by NAAG addressed Superfund reauthorization. A
copy is attached to my written testimony. The resolution also ad-
dresses directly the natural resource damage issues which are the
subject of this panel. My Attorney General Vacco was among the
group of bipartisan sponsors of that resolution.

The resolution arose from the recognition by the State Attorneys
General of the critical importance of the Superfund program in en-
suring protection of public health and the environment from re-
leases of hazardous substances at thousands of sites across the
country. They also know firsthand the problems with the statutory
scheme, and the need to limit transaction costs and streamline cer-
tain processes required by Superfund today. In particular, the At-
torneys General want to make the task of assessing natural re-
source damages and restoring injured or destroyed resources less
complicated, and reduce the amount of litigation that may result
when trying to accomplish those goals. In my brief oral remarks
today I will address some of the more significant issues.

First, judicial review. NAAG urges Congress to clarify that in
any legal proceeding, the restoration decisions of a trustee should
be reviewed on the administrative record, and be upheld unless ar-
bitrary and capricious. S. 8, as introduced, contained provisions in
section 702 regarding the administrative record that appeared to
accomplish that goal. The chairman’s mark retained the provision
regarding the establishment of the administrative record, but re-
moved language in the public participation section providing that
judicial review of the trustee’s restoration plan would be on the
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record. S.8 also removed the rebuttable presumption provided in
current law to a trustee who adheres to the regulations.

The deletion of the judicial review provision is unfortunate and
unwise, and likely will lead to greater litigation, increased expense,
and secretive and duplicative assessments. Unless the selection of
a plan and the assessment which led to that selection is entitled
to the usual administrative presumption of correctness, no trustee
could afford to conduct an assessment and select a plan on an open
record with full public input, knowing that responsible parties
would not be bound in any fashion by that determination.

Senator CHAFEE. Then you have some suggestions of language
there. Why don’t you move to your statute of limitations now, could
you?

Mr. JOHNSON. Fine.

The Attorneys General also ask that CERCLA be amended to
provide that claims for natural resource damages be brought within
3 years of the completion of a damage assessment. Currently,
CERCLA has a very complicated, two-prong statute of limitations.
These provisions often put often put a trustee in a difficult position
and result in much unnecessary litigation. The trustee may have
to bring suit before he or she has sufficient information to deter-
mine the scope of the injury or to quantify damages, often even be-
fore an RI/FS is completed. We urge Congress to adopt a statute
similar to that governing cases arising from the release of petro-
leum products under the Oil Pollution Act of 1990.

The third issue I would address is the availability of Superfund
moneys for assessment. When CERCLA was amended in 1986,
Congress provided that the trust fund could be used by State and
Federal trustees to conduct damage assessments, recognizing in
particular that many State trustees lacked the funds to pay for the
assessments themselves. In conference, that language was effec-
tively removed through amendments to the IRS Code. NAAG has
long asked that the conflict between the IRS Code and CERCLA be
eliminated so that State trustees can draw on the fund to conduct
assessments, which they presently can do to conduct RI/FSs. This
will also promote the integration of the NRD program with the
cleanup program and lead to greater efficiencies and better clean-
ups.

Use of reliable assessment methodologies is another aspect ad-
dressed in the resolution. Just as Congress does not direct EPA to
use only certain scientific methodologies in the changing and devel-
oping area of remedial science, NAAG believes that Congress
should retain the ability of trustees to recover damages based on
any reliable methodology. S. 8, however, provides that assessments
may be conducted only in accordance with regulations not yet pro-
mulgated by the President, and forbids the use of one methodology,
the admittedly controversial “contingent valuation” methodology, in
the assessment process.

Senator CHAFEE. Why don’t you move to the liability cap and the
recovery of costs?

Mr. JOHNSON. We are pleased with respect to the liability
cap——

Senator CHAFEE. That’s what I wanted you to hear.

[Laughter.]
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Senator CHAFEE. That’s very good. Now go to the next one.

[Laughter.]

Mr. JOHNSON. Recovery of enforcement and oversight costs, to
summarize that, S.8 is silent on whether enforcement costs and
oversight costs by State trustees can be collected from responsible
parties as part of the process of conducting an assessment and im-
plementing it. We believe they should.

The NAAG resolution is consistent with the general and
uncontroversial policy that persons responsible for the release of
hazardous substances have an obligation to make the public whole
in the event there is an injury to our natural resources. Well over
100 years ago, in cases on the abatement of nuisances and the pub-
lic trust doctrine, the courts made clear several bedrock principles.
The States and the Federal Government are trustees for the peo-
ple, and their trust corpus includes this Nation’s glorious natural
resources.

Senator CHAFEE. OK. Let’s see what else we have here.

All right. I would be interested in your “injury before 1980,” how
you handle that one.

Mr. JOHNSON. The language of S. 8, as originally introduced, sub-
stituted language in current CERCLA law, substituting the word
“injury” for the word “damages.” Under current law, if damages
continued after 1980 and the public was harmed after 1980, a nat-
ural resource damage case may be brought.

S. 8 substituted for that word “damage,” “injury,” and a number
of courts have held that the injury occurs at the moment of release.
This would mean, under the revisions provided for under S. 8, that
if a release of hazardous substance occurred before 1980, there
could no longer be a natural resource damage case about that, even
though there are damages being incurred now, and the public was
suffering as a result of that release back before 1980. We don’t be-
lieve that that is appropriate and we ask that the committee return
to the original language of the statute.

Senator CHAFEE. All right, thank you very much. I would com-
mend the non-use values to our members here, to read that portion
over, and I am sorry to cut you off a little bit.

We're going to have a few questions before the witching hour
comes.

Governor Nelson, what do you say about what Ms. Subra had to
say? I thought that she had some pretty good points.

Governor NELSON. Well, I wouldn’t discount her points, but I
would say that——

Senator CHAFEE. I mean, what do we do if a State won’t step up
to the mark?

Governor NELSON. First of all, if they’re going to step up to the
mark and have either a delegation or an authorization, theyre
going to have to have a plan that passes the test of competence and
demonstrate their ability to perform to the EPA in order to get it.
If they don’t demonstrate it, then they don’t get it. That’s why we
said that they shouldn’t be on a site-by-site basis; it ought to be
on their overall performance in dealing with the sites.

The second thing is that I don’t think Federal legislation ought
to solve every local problem that can be solved at the local level.
If the State of Louisiana, in the minds of its people, is not doing
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an adequate job in dealing with the non-Priority List sites, then
that ought to be a determination made, if there is a majority of the
people in Louisiana who feel that way, they can make their wishes
known. That’s what the elective process is about.

Senator MOYNIHAN. Governor, that’s why we’re having to stop at
4:30. Would you kind of avoid that subject?

[Laughter.]

Governor NELSON. I think I understand, Senator. Fewer elections
create fewer problems.

Senator CHAFEE. All right.

Senator Baucus.

Ms. SUBRA. Could I respond to his concerns briefly?

Senator CHAFEE. Yes, but I've cut the leave time for everybody.
Thirty seconds.

Ms. SuBra. OK.

One of the things is the default provision in the mark bill, and
it says that if you don’t do an action from EPA on a State delega-
tion, it is automatically delegated. So if EPA gets overburdened
and States apply, whether or not they are adequate, whether they
have the rules, whether they have the finances, under default they
are going to get the program.

Senator CHAFEE. I see.

All right, Senator Baucus.

Senator BaAucus. Thank you, Mr. Chairman.

Ms. Subra, your views on the remedy selection provisions in S. 8?

Ms. SUBRA. They don’t go far enough.

Senator BaAucus. Why?

Ms. SUBRA. They are not protective of human health and the en-
vironment. There is too much emphasis on the hot spots, too much
on containment. You are leaving the waste there to future impact
the citizens. In locations where we have tried containment, the con-
tainment has started to fail, especially in Louisiana where we get
60 inches of rainfall.

Senator BAucus. Would you agree that in the current law there
is too much of a preference for treatment?

Ms. SUBRA. I think there may be too much preferential treatment
at some locations, not all of them. But what we’re doing is moving
toward treating the part that exceeds the criteria, and not treating
the other part. In fact, that’s what we were doing at the one site,
and in fact we found out that we were contaminating it more when
we solidified with the Portland cement.

Senator BAUCUS. But you do say that the current provisions—in
S. 8, anyway—are too lenient with respect to the treatment?

Ms. SUBRA. Yes.

Senator Baucus. Mr. Johnson, with respect to non-use values,
there has been a lot of debate to what degree we should address
natural resource damage claims; do we address inherent value, in-
trinsic value, ete.? Do you think we should?

Mr. JOHNSON. Yes, I believe that we should.

Senator BAucus. Why?

Mr. JoHNSON. There are several reasons for that. Natural re-
sources have values much beyond their value as simply being used
for certain things, and there are numerous natural resources that
have no use value whatsoever. The piping plover and endangered
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species—they have no real uses, but we as a society spend a consid-
erable amount of money to protect those species from harm because
we value them, because they just are.

If we are to eliminate non-use values from the calculus of deter-
mining when to restore natural resources, when to seek damages,
when to replace them of that, we will be ignoring all of those val-
ues and we will be ignoring those resources.

Senator Baucus. OK. I appreciate that. I see my yellow light is
about to turn red.

Governor, I understand that the Governors also support includ-
ing recovery of resources at intrinsic value.

Governor NELSON. That’s correct. I should say that our goal
would be toward restoration, but we do support that.

Senator BAucus. OK.

Mr. Chairman, I might say that there is some suggestion that
the western position is in favor of dramatically limiting natural re-
source damages. I would like to include in the record a letter from
the western Attorneys General who say expressly, “We write to ex-
press our continuing concern about the potential impact of S.8’s
natural resource damage positions, especially on western States.” I
would like that included in the record, please.

Senator CHAFEE. Senator Smith.

Senator SMITH. Thank you, Mr. Chairman.

I just want to say, in the very brief period of time that we have,
to thank you, Governor Nelson and Mayor Perron, especially for
coming today and your cooperation on behalf of your respective or-
ganizations for the input that you have provided us over the
months—years, I guess—as we have tried to put this legislation to-
gether. You’ve been very helpful.

I would just say in response to what the Governor said in re-
sponse to his questions, and what Ms. Subra said, we make four
very clear points in the legislation regarding the State role. In
order for the State to receive this, it has to have adequate legal au-
thority, financial and personnel resources; the State cleanup pro-
gram must be protective of human health and the environment;
and the State has procedures to ensure public notice and, as appro-
priate, an opportunity for comment on remedial action plans. And
the State must agree to exercise its enforcement authority to re-
quire that persons that are potentially liable should, wherever
practical, pay for the response action.

So it’s not a case where a State would have this dumped on it
without the resources. So if there is a State, as was indicated by
you, Governor, that is not capable, then theyre not going to get the
program. So I think it’s important to clarify that, because that’s
been misrepresented.

Thank you, Mr. Chairman.

Senator CHAFEE. Thank you.

Senator Moynihan.

Senator MOYNIHAN. I believe Mr. Sessions is next.

Senator CHAFEE. All right, Senator Sessions.

Senator SESSIONS. Well, I won’t take but a minute. Maybe I'll
just—
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Senator CHAFEE. You can take 2 minutes, and Senator Moynihan
is going to have his time, and even if we all go to jail, we're going
to get the time that we need.

[Laughter.]

Senator SESSIONS. OK. Senator Moynihan can talk to the Demo-
cratic leader, maybe, about that.

Let me say this. I will just ask briefly—you have the Mayors rep-
resented, and the Governors, and the Attorneys General. Is it the
consensus of you three governmental officials that the Superfund
bill as now written is in severe need of reform? Do you all agree
to that?

Governor NELSON. Yes.

Mayor PERRON. Yes.

Senator SESSIONS. Do you think there is any minority opinion
about that among your associations, or is that pretty universal
among your membership?

Mayor PERRON. Bipartisanly.

Governor NELSON. A bipartisan decision that needs to be re-
formed.

Mr. JOHNSON. I think the Attorneys General’s position is that the
present statute needs to be sharpened and streamlined, but its
basic, fundamental principles need to be preserved.

Senator SESSIONS. Governor, you are talking about a Federal re-
lease from liability. What you are saying is that once a site has
been completed, that land or property can be almost valueless un-
less someone will certify that they are not going to be subject to
additional liability claims?

Governor NELSON. That’s exactly right, Senator. I think the
State can be in a position to bring about a change for the use of
the land and get a restoration of the land for an appropriate use,
but if there is a question about second-guessing and/or continuing
Federal liability, it’s going to be very difficult to do some of these
projects that I think you could do otherwise.

Senator SESSIONS. Could be available for industrial development,
but could not be done because of that?

Governor NELSON. That’s right.

Senator SESSIONS. Well, I think that’s all.

Senator Moynihan, I'll defer to you, or to you, Mr. Chairman. I
yield my time, what little I have left.

Senator CHAFEE. Senator Moynihan.

Senator MOYNIHAN. Yes, sir. I would simply want to thank the
witnesses, especially Governor Nelson and Mayor Perron.

I think there is a problem you were speaking of, Mr. Johnson,;
if you served a long time on this committee, you would become
aware of it.

In 1978, sir, it was discovered that the General Electric Company
had dumped a very large amount of PCBs into the Hudson River
at Fort Edward—the Last of the Mohicans, Fort Edward. This com-
mittee enacted legislation which appropriated money, $20 million,
to clean up those PCBs. And, sir, they are still there. Twenty years
have gone by, and your department has done nothing; the Depart-
ment of Environmental Conservation—I’'m sorry, the Department
of Environmental Conversation

[Laughter.]
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Senator MOYNIHAN [continuing]. Has done nothing. And yet it
doesn’t seem to trouble people. You around, putting into place ex-
traordinary proposals. I have a friend in Columbia County who
happened to have a lake that was a millpond at one point; he
wanted to restore the lake, and the department said, “Well, you
could do it for about a million and a half dollars.”

This litigation pattern has become entropic and it defeats its pur-
poses. Would you go back and ask the Attorney General whatever
happened to that money that this committee provided to get rid of
those PCBs?

Mr. JOHNSON. I would be happy to go back.

Just for clarification, I am with the Attorney General’s Office.
The Department of Environmental Conservation is a separate
State agency.

Senator MOYNIHAN. We have more than a few State agencies, 1
assure you. We invented them.

[Laughter.]

Mr. JOHNSON. I can tell you that the Department of Environ-
mental Conservation and the New York State Attorney General’s
Office have, in the past 5 years, issued a number of violations to
the General Electric Company with respect to the discharge and
the failure to clean up aspects of PCB contamination. As a result
of those actions, GE has spent in excess of $50 million in the last
several years to address that contamination.

Senator MOYNIHAN. As a result of those actions, GE is leaving
New York State. I'm quite serious. From the beginning of the Love
Canal to the PCB leaks, there is a lot of entropy in this system.

Mr. Chairman, we congratulate you on your statute.

Ms. Subra, I thank you, too.

Senator CHAFEE. Does anybody have a question for these fine
witnesses who have come so far?

[No response.]

Senator CHAFEE. Well, we want to thank all of you very much
for coming. I know that each of you came a long distance and——

Senator BAucUSs. Mr. Chairman, if I might—I'm sorry to inter-
rupt you.

Senator CHAFEE [continuing]. We have your testimony, and it
was very constructive and helpful. We are going to go ahead as
Senator Smith has suggested. We will be meeting with Adminis-
trator Browner as soon as reasonably possible, Senator Baucus,
Senator Lautenberg, and myself. Your testimony has been very
constructive.

Senator MOYNIHAN. Can we submit questions?

Senator CHAFEE. Certainly, you can. Well, why don’t you ask it
now?

Senator MOYNIHAN. No, sir, they are questions that I think the
Governor would like to have some time for.

Senator CHAFEE. All right.

[The questions and the answers thereto follow:]
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OFFICE OF THE ATTORNEY GENERAL,
New York, NY, September 9, 1997.

Hon. JoHN H. CHAFEE,
Chairman, Committee on Environment and Public Works,
U.S. Senate Washington, DC.

re: Committee Hearing of September 4, 1997.

DEAR CHAIRMAN CHAFEE: At the September 4, 1997, hearing on your revised ver-
sion of S.8, Senator Moynihan asked me the fate of $20,000,000 that had been ap-
propriated for the use of the New York State Department of Environmental Con-
servation (“NYSDEC”) for a Hudson River demonstration project addressing PCB
contamination. I request that this letter responding to that question be included in
the hearing record.

In Public Law 96-483, §10 (October 21, 1980), Congress provided that up to
$20,000,000 may be obligated by the United States Environmental Protection
Agency (“EPA”) Administrator for a Hudson River PCB Reclamation Demonstration
Project. The funds would be available to the extent that, as determined by the EPA
Administrator, there were not other funds available from “a comprehensive hazard-
ous substance response and clean up fund.” Federal Water Pollution Control Act,
§116(b), 42 U.S.C. § 1266.

In early 1981, EPA granted New York $1.72 million of the Section 116 funds to
begin preparation of the project. By October 1982, NYSDEC had completed and EPA
had reviewed the necessary scientific studies and environmental reviews to select
a location known as Site 10 in Washington County, NY, as the site for an encapsula-
tion facility, a secure landfill, to hold sediments to be dredged from the Hudson
River. However, on December 30, 1982, former EPA Administrator Ann Gorsuch
issued a decision denying release of the remaining Section 116 funds on the ground
that Superfund monies were available.

The State of New York, together with a number of environmental organizations
and others, filed suit against EPA in 1983 regarding Administrator Gorsuch’s deter-
mination. In May 1984, after a decision by then EPA Administrator William
Ruckelshaus to reconsider the availability of Section 116 funds, the lawsuit was set-
tled. EPA agreed to grant New York the remainder of the Section 116 funds, ap-
proximately $18.2 million, provided that additional scientific work was performed
and that New York identify an appropriate encapsulation site for the dredged sedi-
ments and obtain the necessary permits to allow use of the site by 1988.

However, local opposition to the use of Site 10 resulted in a decision in March
1985 by the New York Court of Appeals invalidating the site’s selection on the
ground that the State did not have the authority to overrule local zoning provisions
that would prohibit such facilities. Washington County CEASE, Inc. v. Persico, 64
N.Y.2d 923 (1985). NYSDEC resumed efforts to identify an appropriate disposal site
for the dredged materials that met legal requirements, but was unable to do so be-
fore the expiration in 1989 of the funding authority. Consequently, the remainder
of the Section 116 funds was utilized for publicly-owned treatment plant construc-
tion as permitted by the statute. That same year, EPA began its Superfund reas-
sessment remedial investigation and feasibility study of the Hudson River to deter-
mine whether additional remedial measures should be taken to address the continu-
ing PCB contamination of the river. EPA is scheduled to reach a decision by Decem-
ber 1999.

While measures have been taken to reduce the flow of PCBs to the Hudson River,
the river remains contaminated by large quantities of contaminated sediments that
have affected river biota and its uses, both ecological and human, and have reduced
the value of this natural resource. The changes proposed to CERCLA’s natural re-
source damage provisions in S.8 would radically alter the State’s ability to insure
restoration of the river and its environs. We urge that substantial modifications be
made to S.8 to preserve a central principle of Superfund for our children: making
the public whole when chemical contamination degrades our resources.

In closing, I again thank you and the committee for the opportunity to testify.

Yours truly,
GORDON J. JOHNSON,
Deputy Bureau Chief.

Senator CHAFEE. We also have the testimony that has been sub-
mitted by the other witnesses, which we will review if we don’t get

a chance to get back to those witnesses.
Senator CHAFEE. Senator Baucus.
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Senator BAucus. Mr. Chairman, I want to compliment you for
the way you have conducted this hearing, and also compliment
very much the witnesses, who I think have given very good testi-
mony. It will help us in the deliberation and help us to follow up
on your suggestion as well, which originally came from Senator
Smith, that we get back on track, sit down and work this out so
that we come up with a resolution.

Senator CHAFEE. Thank you.

Thank you all again.

[Whereupon, at 4:35 p.m., the committee was adjourned, to re-
convene at the call of the chair.]

[Additional statements submitted for the record follow:]

PREPARED STATEMENT OF CAROL M. BROWNER, ADMINISTRATOR,
ENVIRONMENTAL PROTECTION AGENCY

INTRODUCTION

Good afternoon, Mr. Chairman, and members of the committee. I am pleased to
have this opportunity to appear before you to discuss the Superfund program and
the progress of legislative reform of Superfund in the 105th Congress.

With all the attention on how to fix Superfund, it is easy to forget what Super-
fund is all about. Superfund is an important, and above all, a necessary program,
dedicated to cleaning up our nation’s hazardous waste sites. EPA has worked closely
with the Agency for Toxic Substances and Disease Registry (ATSDR) in evaluating
the impacts of these sites on public health. Superfund site impacts are real. ATSDR
studies show a variety of health effects that are associated with some Superfund
sites, including birth defects, cardiac disorders, changes in pulmonary function, im-
pacts on the immune system (the body’s natural defense system from disease and
sickness), infertility, and increases in chronic lymphocytic leukemia. EPA also works
with other Federal agencies to assess the impacts of hazardous material releases on
natural resources and the environment. Together, the efforts of these agencies,
working with EPA, provide the basis for targeting cleanups to protect public health
and the environment, and show the need for Superfund.

The Clinton Administration remains committed to responsible, Superfund legisla-
tive reform. Earlier this year, in March, I gave you my commitment to participate
in a bipartisan process to build consensus on Superfund legislation. While original
expectations for consensus reform were high, I am disappointed that our shared goal
of enacting responsible Superfund reform legislation this year may not be realized.
I am afraid that the markup of the chairman’s mark of S.8 scheduled for next week
will not produce a bill that enjoys the support of the Administration, Senate Demo-
crats, or a broad range of Superfund stakeholders. Without this consensus, a Super-
fund bill cannot become law.

In order to enact such a consensus bill, we must reflect the current, fundamen-
tally different Superfund program. In March, I stressed the need to evaluate statu-
tory reform from the perspective of the Superfund program of today, not on the
basis of out of date problems now resolved. As implementation of the Administrative
Reforms progresses, we continue to appreciate the advantageous flexibility this ad-
ministrative approach affords us to make adjustments as experience is gained, and
juggle our workload. A good example is the Remedy Update Administrative Reform,
which focuses on adjusting remedies to changing science and technology. Because
of administrative flexibility, in our implementation of this reform we have seized op-
portunities to make other remedy improvements, and have been able to pace our
updates, so as not to slow down overall cleanup progress.

Building on the progress of the Administrative Reforms, on May 7, 1997, the Clin-
ton Administration provided you with its Superfund Legislative Reform Principles.
These Principles reflect the Administration’s vision for the future of Superfund—a
future that builds upon our progress over the past 4 years. In that time, we have
worked to make Superfund a fundamentally different program, and these Principles
reflect this change. The current Superfund program is faster, fairer and more effi-
cient in protecting the nearly 70 million Americans, including 10 million children,
who live within four miles of a toxic waste site. These Principles were shared so
that you and the many stakeholders affected by these cleanups can understand our
vision for the future and for the legislative reforms that will help shape that future.
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The Administration’s goals for Superfund reauthorization continue to be to: pro-
tect human health and the environment; maximize participation by responsible par-
ties in the performance of cleanups; ensure effective State, Tribal and community
involvement in decisionmaking; and promote economic redevelopment or other bene-
ficial reuse of sites. The Administration further believes that all of these goals
should be undertaken in a manner that: increases the pace of cleanups; improves
program efficiency and decreases litigation and transaction costs; and does not dis-
rupt or delay ongoing progress.

I am encouraged to see some changes to S.8 have been negotiated since I last tes-
tified. Unfortunately, the majority of the bill’s provisions do not reflect the current
state of the program and the Administration’s Principles, and are still troubling.
The Administration began this process ready to work with you to craft Superfund
reform legislation that could attract broad consensus support. We continue to sup-
port a consensus based legislative process, and if such a process can be reinstated,
we believe we can craft a proposal that meets our goals and delivers on our commit-
ment to achieve Superfund reform in the 105th Congress.

My purpose today is threefold: (1) to update you on the continued accomplish-
ments EPA has achieved over the past few years, not only maintaining, but accel-
erating the pace of cleanup through three rounds of Administrative Reforms; (2) to
discuss the Administration’s Superfund Legislative Reform Principles, which are
based on the current accomplishments of the Superfund program; and (3) to discuss
our concerns with the chairman’s mark of S.8, which continues to fail to meet our
Administration’s Principles for responsible legislative reform.

Finally, the Administration remains concerned over the expiration of the author-
ity to replenish the Superfund Trust Fund. It has been 2 years since the tax ex-
pired, leaving industry with a windfall while the Trust Fund diminishes. The Con-
gressional Budget Office has projected that the Trust Fund will, at the end of the
next fiscal year, have less remaining than will be needed to keep the program oper-
ating, to keep site cleanups underway, in the following fiscal year.

In addition to the expiration of the tax, we are disappointed with the recent de-
nial of-the President’s request for additional appropriated funds to address the back-
log of Superfund sites that are currently awaiting cleanup. Without the availability
of these additional funds, many communities will simply have to wait for cleanups
in their neighborhoods, even though the studies are done, and the only thing pre-
venting us from starting cleanup is a lack of funds.

A FUNDAMENTALLY BETTER SUPERFUND PROGRAM

Before discussing Superfund legislation, I'd like to provide an update to my testi-
mony given in March on the current status of the Superfund program. To reiterate,
proof of a faster, fairer, more efficient Superfund program can be found in several
simple indicators. We have completed cleanup at 447 sites on the National Priorities
List, and 500 more are in construction. We have reduced by more than a year the
average duration of the long-term cleanup process, with much faster cleanups;at
sites using presumptive remedies. The President’s budget request for Fiscal Year
1998 would have allowed us to double our cleanup goals over the next few years
and have 900 sites completed by the end of the year 2000. Our most recent analysis
make us optimistic that we can continue to accelerate the pace of cleanups and
achieve our goal of a 20 percent reduction, or 2 years, in the total cleanup process
time. Additionally, responsible parties are performing or funding approximately 70
percent of Superfund long-term cleanups, saving taxpayers more than $12 billion.

Meanwhile, EPA has succeeded in removing over 14,000 small contributors from
the liability system, 66 percent of these in the last 4 years. We offered orphan share
compensation of over $57 million last year to responsible parties willing to negotiate
long-term cleanup settlements, and continued the process this year at every eligible
site. Finally, costs of cleanups are decreasing because of a number of factors, includ-
ing: the use of reasonably anticipated future land use determinations, which allow
cleanups to be tailored to specific sites; the use of a phased approach to defining
objectives and methods for groundwater cleanups; and EPA’s 15-plus years of imple-
menting the program providing greater efficiencies and lower costs when selecting
cleanup options.

Through the commitment of EPA, State, and Tribal site managers, and other Fed-
eral agencies, EPA has achieved real results protecting public health and the envi-
ronment while experimenting with and instituting changes to our cleanup process
through its Administrative Reforms. EPA is committed to further administrative
and regulatory improvements in the Superfund program in the years ahead. Our ob-
jectives for administrative reform have been to:
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* Protect public health and the environment over the long-term, while lowering
the cost of cleanups

¢ Increase the pace of cleanups

¢ Preserve the principle that parties responsible for contamination should be re-
sponsible for cleaning it up, while promoting fairness in the liability scheme, and
reducing transaction costs and litigation

¢ Involve local communities, States, and Tribes in decisionmaking

¢ Promote economic redevelopment at Superfund sites

The success of the Administrative reforms has been demonstrable. In a December
1996 report, the Superfund Settlements Project (SSP), a private organization com-
prised of industry representatives, acknowledged EPA’s “substantial” track record
“since EPA began implementing the October 2, 1995 administrative reforms . . . es-
pecially in light of the severe obstacles that EPA encountered during fiscal year
1996 as it began implementation of these reforms.”

Since the March hearing, the Administrative Reforms have continued to be evalu-
ated by parties outside the Agency, such as the Chemical Manufacturer’s Associa-
tion (CMA) and the United Stated General Accounting Office (GAO). In their April
1997 report, CMA, a non-profit trade association whose member companies account
for more than 90 percent of the productive capacity for basic industrial chemicals
in the United States, stated that “at sites where the reforms have been fully applied
S0 far(*l, ”EPA’S reforms have produced benefits that otherwise would not have oc-
curred.

GAO, the investigative arm of Congress charged with examining all matters relat-
ed to the receipt and disbursement of public funds, found that “while EPA has not
evaluated the overall effects of the reforms, the Agency has reported quantifiable
accomplishments resulting from the implementation of 6 of the 45 reforms.” The
GAO report, however, did not attempt to measure the innumerable unquantifiable
benefits of the Administrative Reforms, such as the experience and knowledge
gained from pilot projects, or even the lawsuits not filed as a result of liability re-
forms for small parties.

For a detailed discussion of the Administrative Reforms, please refer to my testi-
mony before this committee in March. Before discussing the Administration’s Legis-
lative Reform Principles, however, I'd like to provide you with an update on some
of the many successes we have achieved since my last appearance before this body.

Providing Protective Cleanups at Lower Costs

EPA is continuing a number of administrative reforms which promote cleanups
that are technologically and scientifically sound, cost-effective and appropriately
consistent nationally. These reforms will lower cleanup costs, while assuring long-
term protection of human health and the environment.

EPA’s National Remedy Review Board is continuing its targeted review of com-
plex and high-cost cleanup plans, prior to final remedy selection without delaying
the overall pace of cleanup. Since the Board’s inception in October 1995, it has re-
viewed 19 cleanup decisions at 18 sites, resulting in estimated cost savings of ap-
proximately $23-$38 million. In addition, EPA has achieved great success in updat-
ing cleanup decisions made in the early years of the Superfund program. After 2
years of implementation, more than $500 million in future cost reductions are pre-
dicted as a result of the Agency’s review and update of remedies at more than 90
sites. It is important to stress, however, that these future cost reductions can be
achieved while still preserving appropriate levels of protection, and the current pace
of the program.

Increasing the Pace of Cleanups

The completion of 447 Superfund toxic waste site cleanups (as of August 29, 1997)
is a significant measure of the improved pace of cleanups. Currently, over 85 per-
cent of the sites on the National Priorities List (almost 1,200 of 1,347) are either
undergoing cleanup construction (remedial or removal), or have been completed.
EPA is continuing the use of its Superfund Accelerated Cleanup Model (SACM) to
spark early cleanup action, and standardized or “presumptive” remedies, as well as
other reforms, to maintain and increase this pace.

Promoting Fairness in Enforcement

EPA’s “Enforcement First” strategy has resulted in responsible parties performing
or pay for approximately 75 percent of long-term cleanups, thereby conserving the
Superfund trust fund for sites for which there are no viable or liable responsible
parties. Through Administrative Reforms, EPA has addressed the concerns of stake-
holders regarding the fairness of the liability system. EPA has continued implemen-
tation of its 1996 “orphan share compensation” policy, under which EPA offers to
“forgive” a portion of its past costs and projected future oversight costs during every
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settlement negotiation for long-term cleanup or non-time critical removal, to cover
some or all of the orphan share at the site. The orphan share policy has encouraged
settlement, rather than litigation, and enhances the fairness and equity of settle-
ments. Last year, the Agency offered over $57 million in orphan share compensation
to potential settling parties across the United States, and continued that practice
this year at every eligible negotiation.

In addition, EPA continues to use its settlement authority to remove small volume
waste contributors from the liability system, responding to the burden third-party
litigation can place on parties that made a very limited contribution to the pollution
at a site. To date, the Federal Government has completed settlements with over
14,000 small volume contributors at hundreds of Superfund sites, protecting these
parties from expensive private contribution suits. In addition, EPA continues to step
in to prevent the big polluters from dragging untold numbers of the smallest “de
micromis” contributors of waste into contribution litigation by publicly offering to
any such party $0 (i.e., no-cost) settlements that would prevent lawsuits by other
PRPs. The real success of this approach is to be measured by the untold number
of potential lawsuits that we have discouraged.

Finally, EPA is continuing the successful use of site-specific special accounts to
direct settlement funds toward cleanups (over $220 million in principal, and $35
million interest generated from more than 70 accounts), and is continuing imple-
mentation of its many pilot projects, such as the allocation pilot project, as well as
other reforms to the liability system.

Involving Communities and States in Decision Making

The Agency supports the principle that communities must be offered opportunities
for involvement in the cleanup process as early as possible and continue to be in-
volved to the time the site is cleaned up. Our “consensus-based” approach to the
remedy selection process continues to empower local citizens and other stakeholders
to be involved in the remedy selection process that ultimately results in EPA choos-
ing common sense remedies that meet statutory and regulatory requirements. In ad-
dition, our Regional Ombudsmen continue to serve as a direct point of contact for
stakeholders to address their concerns at Superfund sites, and our electronic lines
of communication and our Internet pages continue to provide information to our var-
ied stakeholders on issues related to both cleanup and enforcement.

Additionally, EPA continues to acknowledge the successes that States are achiev-
ing conducting thousands of hazardous waste site cleanups under State and Federal
Superfund programs. Most of these sites are short-term, relatively inexpensive ac-
tions that address immediate hazards, and a growing number are conducted pursu-
ant to State voluntary cleanup programs, as discussed below. EPA is continuing to
increase the number of sites where States and Tribes are taking a lead role in as-
sessment and cleanup using the appropriate mechanisms under the current law.
Agreements such as those with the State of Minnesota and the State of Washington
are excellent examples of these efforts, which build upon a foundation of dem-
onstrated State readiness, and provide clear State decisionmaking authority with
support from, but minimal overlap with EPA.

States are developing voluntary cleanup programs to speed up the cleanup non-
NPL sites, which, generally speaking, pose a lower risk than those sites listed the
NPL. These voluntary cleanup programs pose an alternative to the conventions
CERCLA or State Superfund-like enforcement approach to cleaning up contaminate
sites. Through State voluntary cleanup programs, site owners and developers iden-
tify and cleanup sites by using less extensive administrative procedures. The site
owners and developers may then obtain some relief from future State liability for
past contamination. This approach encourages cleanup of sites, such as Brownfields,
that might otherwise not be cleaned up because of limited Federal and State re-
sources.

In addition, financial and real estate sectors are sometimes reluctant to support
the redevelopment of brownfields and lower risk sites because they are concerned
about potential Superfund liability. Some developers have also expressed concern
the uncertainty arising from potentially overlapping Federal/State cleanup authority
can become a disincentive to clean up and redevelopment of these sites. EPA is ad-
dressing this concern by clarifying EPA and State roles and responsibilities, which
helps reduce such uncertainty and promotes the cleanup and redevelopment of lower
risk sites, such as Brownfields.

To encourage partnerships with States and Tribes, EPA recently announced issu-
ance of draft guidance that promotes State voluntary cleanup programs, and encour-
ages States to create such programs. The draft guidance sets out baseline criteria
that EPA will use to evaluate State voluntary cleanup programs. This evaluation
will be part of the negotiation of a Memorandum of Agreement (MOA), or planning
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document providing roles and responsibilities between EPA and the State the clean-
up of lower risk sites. For those sites included within the scope of the MOA, EPA
will not exercise cost recovery authority and does not generally anticipate taking
CERCLA removal or remedial actions at sites except under limited circumstances.

In addition, this draft guidance includes a draft site designation or screening proc-
ess and proposes that this new process be used in conjunction with the guidance
to designate sites as either Tier II (lower risk sites that are eligible for inclusion
with the scope of an MOA concerning a State voluntary cleanup program) or Tier
I (high risk sites of the type that historically have been listed on the National Prior-
ities List Tier I sites are not eligible for inclusion within the scope of an MOA con-
cerning a State voluntary cleanup program. The Agency believes this is a unique
and valuable feature of the guidance because it will enable developers and other
parties to use the process outlined to make Tier I and Tier II designations. Under-
standing the potential for Superfund involvement enables stakeholders to make
more informed property cleanup, transfer and redevelopment decisions.

The guidance has been published in the Federal Register for review and comment.
In conjunction with the Brownfields Initiative, EPA also authorized financial assist-
ance to such voluntary cleanup programs. EPA is providing $10 million, earmarked
in fiscal year 1997 appropriations, to encourage the development or enhancement
of State programs that encourage private parties to voluntarily undertake early pro-
tective cleanups of less seriously contaminated sites, thus accelerating their cleanup
and their redevelopment.

Promoting Economic Redevelopment

EPA is continuing to promote redevelopment of abandoned and contaminated
properties across the country that were once used for industrial and commercial
purposes (“brownfields”). Brownfields sites exist in this country, affecting virtually
every community in the Nation. The Administration believes strongly that environ-
mental protection, public health, and economic progress are inextricably linked.
Rather than separate the challenges facing these communities, our brownfields ini-
tiative seeks to bring all parties to the table—and to provide a framework for them
to seek common ground on the whole range of challenges: environmental, economic,
legal and financial. The EPA brownfields pilot grants are forming the basis for new
and more effective partnerships. In many cases, city government environmental spe-
cialists are sitting down together with the city’s economic development experts for
the first time. Others are joining in—businesses, local residents, community activ-
ists.

EPA’s efforts have been accomplished through the Brownfields Action Agenda—
an outline of specific actions the Agency is conducting. The initial Brownfields Ac-
tion Agenda outlined four key areas of action for returning brownfields to productive
reuse: (1) awarding Brownfields Assessment Demonstration Pilots; (2) building part-
nerships to all Brownfields stakeholders; (3) clarifying liability and cleanup issues;
and (4) fostering local workforce development and job training initiatives. A new Ac-
tion Agenda for fiscal years 1997 and 1998 is designed to further identify, strength-
en, and improve the commitments EPA and its colleagues can make to brownfields.

The Brownfields Assessment Pilots form a major component of the Brownfields
Action Agenda. EPA has committed to fund 115 assessment pilots to date at up to
$200,000 each. We are also preparing to award a second stage of brownfields pilots
this year: The Brownfields Revolving Loan Fund (BRLF) Pilots are designed to en-
able eligible States, cities, towns and counties, Territories, and Indian Tribes to cap-
italize revolving loan funds to safely cleanup and sustainably reuse brownfields.
EPA’s goal is to select BRLF pilots that will serve as models for other communities
across the Nation. In the 1997 fiscal year, EPA’s budget for brownfields includes $10
million to capitalize BRLFs. Only entities that have been awarded National or Re-
gional Brownfields Assessment Demonstration Pilots by September 30, 1995, will be
eligible to apply to EPA’s BRLF pilot program. Therefore, up to 29 BRLF pilots may
be awarded in fiscal year 1997. Fiscal year 1997 BRLF pilots will be funded at up
to $350,000. The BRLF will be awarded through an evaluation process. Eligible en-
tities will be required to demonstrate evidence of a need for cleanup funds, ability
to manage a revolving loan fund, ability to ensure adequate cleanups, and a commit-
ment to creative leveraging of EPA funds with public-private partnerships and
matching funds/in-kind services.

Another facet of the Brownfields initiative is also scheduled for implementation
this year. The Brownfields Showcase Communities project is an attempt to focus
Federal Government attention on selected communities across the United States.
Those communities selected through an application process will receive special tech-
nical, financial and targeted Federal assistance to address issues of contaminated
urban and rural properties.
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EPA and 15 other Federal agencies are sponsoring the Brownfields Showcase
Communities project. Through a multi-agency panel, applications will be reviewed
and 10 Showcase Communities will be selected in 1997. These communities will be
models for Federal coordination and cooperation.

Finally, our recent work-together to enact the Brownfields Tax Incentive fully
demonstrates our shared commitment to responsible legislation on these issues.
This is a 3-year tax incentive plan that will reduce the cost of cleaning up thousands
of contaminated, abandoned sites in economically distressed areas. It is anticipated
that this $1.5 billion tax incentive will leverage more than $6 billion in private
funded cleanups at an estimated 14,000 brownfields.

SUPERFUND LEGISLATIVE REFORM PRINCIPLES

The Agency continues to implement the improvements to Superfund that have
been made through Administrative Reforms. Throughout the course of the reauthor-
ization process, we have heard stakeholders express their concerns and have taken
the opportunity to address those concerns. We recognize, however, that there are
areas of the law that could benefit from legislative provisions. Therefore, the Admin-
istration based its goals for Superfund legislative reform on the status of the cur-
rent, reformed program.

Legislative reform must build upon the successes of the current Superfund pro-
gram and the lessons learned through three rounds of Administrative Reform. We
believe legislative reform must be targeted to address critical issues in need of a
legislative solution. Our goals for legislative reform continue to be to: protect human
health and the environment; maximize participation by responsible parties in the
performance of cleanups; ensure effective State, Tribal and community involvement
1in decisionmaking; and promote economic redevelopment or other beneficial reuse
of sites, all in a manner that increases the pace of cleanups, improves program effi-
ciency and decreases litigation and transaction costs, and which does not disrupt or
delay ongoing progress.

Protection of Human Health, Welfare and the Environment

Any legislative changes addressing cleanup decisions must, as a baseline, continue
to ensure that cleanups are protective of human health and the environment over
the long term. Cleanups should also be cost-effective, and foster productive reuse of
coni]:;lminated property, and restore groundwater to beneficial uses, wherever prac-
ticable.

In order to facilitate these goals, the Administration supports treatment for those
wastes that are highly toxic or highly mobile, in light of the continuing challenges
in ensuring the long-term reliability of engineering and institutional controls, as
well as the limitations that containment and institutional controls place on produc-
tive reuse or redevelopment of property. The Administration supports modifying the
current mandate for permanence to emphasize long-term protection and reliability.

The Agency continues to believe that treatment of highly toxic or highly mobile
waste offers advantages over containment or other measures. As a result, we are
currently striving to implement these goals today, using treatment where necessary,
at. such sites as the Bayou Bonfuoca Site in Louisiana. At this site, EPA determined
that incineration was necessary to treat creosote waste, including Benzo(a)pyrene,
that had leaked into a bayou. The creosote mixture was so potent, that divers re-
ceived second degree chemical burns from contact with the contaminated sediments.
The contamination appeared to have killed all life in the bayou. Treatment was nec-
essary at this site to permanently eliminate the threat from these materials.

Additionally, legislation should not alter our goal of restoring groundwater to ben-
eficial uses, wherever practicable. Over half of this nation’s population relies on
groundwater at its source of drinking water. Superfund has raised consciousness
about the need to prevent contamination of this resource by demonstrating the con-
sequences—financial, technological, and practical—of contamination that threatens
real people now and future generations. As a result, we believe that Maximum Con-
taminant Levels under the Safe Drinking Water Act or more stringent applicable
State standards should be established as the cleanup standards for groundwater
whose beneficial use is, or is anticipated, to be a drinking water source, unless tech-
nically impracticable.

Under the current program, EPA is using “smart” groundwater remediation to
provide appropriate levels of protection at lower cost. In the early days of the pro-
gram, we relied solely on extraction and treatment of groundwater to achieve clean-
up objectives. In 1995, 60 percent of our groundwater cleanup decisions reflect ex-
traction and treatment being used in conjunction with other techniques, such as bio-
remediation, underground treatment walls, or monitored natural attenuation, which
is often used to reduce low levels of contaminants. In 1995, about 25 percent of
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Superfund groundwater remedies included monitored natural attenuation of con-
tamination. It is worth noting that our success in developing groundwater cleanup
policy is consistent and concurrent with ongoing developments in science and tech-
nology and it uses the flexibility afforded under current law. This flexibility con-
serves resources and should be retained in any future legislation.

Another important principle supported by the Administration requires the contin-
ued consideration of reasonably anticipated future land uses, based on consultation
with the affected community, site owners, and others, in the process of selecting
cleanup options. By involving the community in this manner, we can structure
cleanups that not only protect human health and the environment, but also meet
the needs of the local community.

Additionally, the Administration believes that cleanups should comply with the
applicable substantive requirements of other Federal environmental laws and State
environmental or facility siting laws applicable to clean up activities. It is important
to continue to protect theme strong State and Federal interests, especially where
these requirements directly relate to the cleanup activities being considered. How-
ever, the Administration does support some flexibility regarding requirements that
have been traditionally referred to as “relevant and appropriate.” As a result, the
Administration supports removing the statutory requirement to comply with these
requirements.

Finally, there are many components of Superfund cleanup provisions proposed by
various parties that the Administration would strongly oppose. Chiefly among them
are provisions that would mandate reopening of cleanup decisions; provisions that
would fail to discourage contamination of currently uncontaminated land, ground-
water, or natural resources; provisions which would require prescriptive cost or risk
assessment requirements; and most importantly, provisions which would delay
cleanups or result in cleanups that are inadequately protective of human health,
welfare, and environmental and natural resources.

Fairness and Reduced Transaction Costs

In discussing any proposed legislative changes to the Superfund liability scheme,
it is imperative to retain the fundamental principle that those responsible for the
contamination must pay for the cleanup. This has been the cornerstone of our abil-
ity to obtain as many cleanups as we have, and has left the Superfund trust fund
available for truly abandoned sites and public health and environmental emer-
gencies.

Within this bedrock principle, however, the Administration supports clearly de-
fined exemptions or limitations on liability which reflect EPA’s experience with Ad-
ministrative Reforms. As a result, the Administration would support liability reform
for certain generators or transporters of municipal solid waste, and for parties who
sent less than 110 gallons or 200 pounds of hazardous waste. The government does
not currently bring these parties into the system, but they have occasionally been
pulled in by other parties, with expensive and unfortunate results.

EPA has continued its Administrative Reform policy of offering compensation for
the “orphan share” (the contribution for responsibility attributable to insolvent and
defunct parties) during every negotiation for long term cleanup and non-time-critical
removal. The work we have done with orphan share compensation has significantly
enhanced the fairness of the Superfund program. Although EPA does not need stat-
utory authority to offer orphan share compensation, EPA supports legislation creat-
ing a separate mandatory spending account for orphan share, consistent with the
President’s Fiscal Year 1998 budget request, so that funds for orphan share do not
compete with cleanup dollars or reduce the funding available for response actions.

One of the major benefits of our Administrative Reforms was the ability to experi-
ment administratively with provisions of proposed Superfund laws through “pilots.”
Specifically, the consensus bill in the 103d Congress provided for an allocation proc-
ess used to assess liability and distribute orphan share funding. While the Adminis-
tration originally supported these provisions, and continues to support a process to
help resolve issues related to settling liability, EPA’s experience with several alloca-
tion pilot projects has informed our position and demonstrated some of the serious
drawbacks with a rigid and prescriptive process. As a result, the Administration
currently supports the use of a flexible, non-prescriptive process that makes effec-
tive use of available orphan share funding to reduce transaction costs by promoting
settlements and encouraging allocation of costs among settling parties.

We also support statutorily addressing the liability of generators and transporters
of municipal solid waste. EPA and the Justice Department recently issued a new
municipal liability policy. Preliminary comments are extremely favorable toward the
policy, which provides the opportunity for expedited final settlements for municipal
owners, and generators and transporters of municipal solid waste. The Administra-
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tion would support statutory changes which are consistent with this new policy. In
addition, we believe that we should address the issue of bona fide prospective pur-
chasers in our efforts to make sure that we can cleanup and reuse brownfield prop-
erties.

Finally, I reiterate that any changes to the liability and enforcement provisions
of Superfund must ensure that those who created the problems be held responsible
for cleanup. Further, changes in the law must not compromise the availability of
cleanup dollars or endanger the speed or thoroughness of site cleanups and our abil-
ity to accomplish the President’s goal of completing 900 additional cleanups through
the year 2000. Any exemptions or limitations on liability—or use of Trust Fund
money—must be considered against the backdrop of these principles. Therefore, the
Administration has consistently opposed, and continues to oppose site-based “carve
outs” that relieve viable, responsible parties of their obligation to clean up sites.

Meaningful Community Involvement

Through years of implementation of the program, EPA has determined that early
and meaningful community involvement can increase the overall pace of cleanups.
Though enhanced community involvement may add steps in the early portions of
the cleanup process, this investment generally accelerates later cleanup stages, as
all parties are informed and have had time to work through their concerns. EPA
has learned the hard way that a decision process that alienates the people our
cleanups are supposed to protect results in constant revisiting of decisions, not
quicker cleanups.

We have also learned that we need a variety of tools and resources, and the flexi-
bility to tailor the application of those tools and resources, to meet the particular
needs of citizens at different sites. No two sites or communities are exactly alike.
In some communities, citizens are disinterested in some large-scale NPL cleanups,
and in other communities, citizens are keenly interested at some smaller scale
cleanups. As a result, the Administration supports continued efforts to enhance com-
munity involvement and development and provision of information to communities,
including the opportunity for formally established community advisory groups at
Superfund sites.

Consistent with our experience, we support making Technical Assistance Grants
(TAGs) available to citizens at non-NPL sites, in addition to NPL sites. Additionally,
the Administration would like to continue to ensure direct input from citizens into
the development of assumptions regarding reasonably anticipated land uses upon
which cleanups are based. While we support processes which build consensus within
communities, the achievement of consensus should never be the price of admission
into the decisionmaking process. We must always listen to the diversity of views
among citizens affected by hazardous waste sites.

Given the importance of public health information, we also support the continued
protection of the health of people in communities impacted by Superfund sites
through efforts of public health assessments, health effects studies, and other public
health activities prescribed by law. In addition, the Administration also supports en-
suring that communities have access to information about releases of hazardous
substances and other toxics.

Finally, the Administration is strongly opposed to any provisions in a new law
that would impair meaningful community input and involvement, or would disrupt
existing citizen advisory groups or use inappropriate, prescriptive membership re-
quirements for such groups.

Enhanced State and Tribal Efforts

In addition to the many changes and accomplishments of the Superfund program
over the last 4 years, the context in which the program exists is also dramatically
different. We recognize and support the continued growth of the State and Tribal
regulated and voluntary programs; they have greatly expanded the number of haz-
ardous waste sites cleaned up to protect human health and the environment. We
full}gf support better coordination between Federal agencies and the States and
Tribes.

As a result, the Administration supports Superfund legislation that provides
greater opportunities for States and Tribes to address a full range of hazardous
waste sites for which they have the necessary response capacity. EPA will provide
the financial and technical support needed to further improve existing programs. In
order to do this, we support the use of flexible “partnership agreements” between
EPA and States and Tribes, based upon demonstrated resources and capabilities, to
enable all parties to work together to determine which sites should proceed under
what authorities, and under whose lead, so that governmental resources are com-
plementary, not duplicative.
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Over the last 4 years, States, Tribes, and EPA have been implementing this proc-
ess at many sites, and the results are encouraging. In general, States and Tribes
have the primary role in the process of discovering new sites and making screening
decisions about which sites warrant action. In comparison to just a few years ago,
States now exert substantial control over not only which sites will be included on
the National Priorities List, but also on the CERCLIS inventory. However, the more
interesting story here is the tremendous variety of arrangements EPA and States
and Tribes have worked out to address waste sites.

Because of the widely divergent status of Superfund programs at the State level,
flexibility, as opposed to a “one-size-fits-all” approach, is crucial. We have seen the
success of partnership agreements with such States as Minnesota and Washington,
which have entered into Superfund program partnerships with EPA’s Regional of-
fices. As stated previously, these partnerships build upon a foundation of dem-
onstrated State readiness, and provide clear State decisionmaking authority with,
support, but minimal redundancy, from the Regions. Similar successes have been
achieved in agreements with Federal Facilities, such as the agreement between
EPA, the Department of Energy, and the State of Colorado at the Rocky Flats
Superfund site.

When it comes to the role of States and Tribes, Superfund legislative reform must
consider comprehensively the scope of the hazardous waste contamination problem
Federal, State and Tribal programs are trying to address across this country and
how we are succeeding today in our efforts to organize our collective resources to
achieve more protective cleanups. Within this context, we must recognize that the
retention of strong cleanup standards, enforcement authorities, and sufficient re-
sources at the Federal level provides States and Tribes with resources critical to the
effectiveness of their own programs. It is particularly vital, for example, that the
Federal emergency prevention, preparedness, and response capabilities, which are
looked to as a model, and for support the world over, remain vital and effective.

Within the context of the flexible partnership, there are, however, several State-
related concepts that the Administration strongly opposes, including: limitations on
the Federal ability to provide response or to enforce a response; preemption of State
and Tribal cleanup standards; State and Tribal waivers of Federal authority; a
transfer of responsibilities to States or Tribes in a manner that would disrupt or
delay cleanups or that would result in less protective cleanups; or default approvals
of State or Tribal programs.

Finally, the Administration strongly opposes limitations on EPA’s authority to list
sites on the National Priorities List, including a cap on further listings on the NPL
or premature or “default” deletion of sites from the NPL.

Economic Redevelopment

The Brownfields Economic Redevelopment Initiative has continued to achieve
much success. The continuing value of the Brownfields Initiative is its evolution and
promise for the future. To build upon these successful first steps and launch others
we must not lose sight of our overall goal to revitalize communities. Future efforts
under the Brownfields Economic Redevelopment Initiative must be viewed as an im-
portant component of any Superfund legislative reform strategy. With the breadth
and variety of activities and stakeholders converging on the brownfields issue, we
have tried to establish a framework that articulates a complete and comprehensive
brownfields program. It is against this framework that we will measure proposals
regarding the brownfields.

Brownfields legislative reforms should continue the progress made under EPA’s
administrative reforms and address the full range of Brownfield issues including:
technical assistance funding for brownfields identification, assessment, and reuse
planning; cooperative agreement funding to capitalize revolving loan funds for
brownfields cleanup; support for State development of voluntary cleanup programs;
liability protection for bona fide prospective purchasers and innocent landowners of
contaminated property; support for mechanisms for partnering with Federal, State,
local and tribal governments, and other non-governmental entities to address
Brownfields; and support and long-term planning for fostering training and work-
force development.

In summary, the above discussion represents the Administration’s position re-
garding issues facing the current Superfund program. These Principles highlight
some of the major elements we believe should be addressed in order to achieve con-
sensus based, responsible Superfund legislative reform. Other issues addressed in
the Administration’s Legislative Reform Principles include Natural Resource Dam-
ages issues and Federal Facility Issues. I hope that we will once again work to-
gether toward crafting a Superfund bill that embraces these principles so that we
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might give the American people a Superfund law that is fully protective and deliv-
ers on our commitment to achieve Superfund reform in the 105th Congress.

THE SUPERFUND CLEANUP ACCELERATION ACT OF 1997

The Administration has evaluated the chairman’s mark of S.8, the Superfund
Cleanup Acceleration Act of 1997, against the same criteria which have guided the
Administration’s Superfund Legislative Reform Principles.

I was pleased to see that since the early introduction of S. 8, several changes have
been made which fall within our Principles. However, the Clinton Administration
strongly opposes the chairman’s mark of S.8 in its current form. Given the short
amount of time we have had to review the most recent draft, I have tried to identify
the most important concerns below.

The Administration’s most serious concerns are that: (1) the bill may fail to en-
sure long-term protection of human health and the environment; (2) it will slow
down cleanups; (3) it lets polluters off the hook and shifts costs to taxpayers and
consumers; and (4) it provides incomplete support for communities, States, and
Tribes, and economic redevelopment. But perhaps more fundamentally, the chair-
man’s mark of S.8 does not embody the Administration’s Superfund Legislative Re-
form Principles, nor does it fully reflect the current status of the Superfund pro-
gram.

Inadequate Protection

Remedies under the chairman’s mark of S.8 would not assure protection of
human health and the environment over the long term because highly toxic, highly
mobile waste would probably not be treated, sources of groundwater contamination
would not be required to be contained and reduced, and levels necessary for protec-
tion might be waived on the basis of cost.

No Effective Treatment to Ensure Long-Term Reliability

While the chairman’s mark reflects bipartisan agreements with respect to a num-
ber of issues, and significant movement on others, the bill still lacks, what we be-
lieve to be, the provisions necessary to ensure that remedies will result in long-term
protection of human health and the environment. While the chairman’s mark con-
tains a new preference for treatment, a substantial burden of proof must be met be-
fore the preference can even be applied: a site-specific analysis must demonstrate
that the material (1) cannot be reliably contained, and (2) is highly toxic, and (3)
is highly mobile, and (4) that there is a reasonable probability that actual exposure
will occur. In addition, the bill exempts landfills and mining sites from the pref-
erence.

While bills in the 103d Congress contained similar provisions, they were excep-
tions to a requirement to treat hot spots. As reflected in the chairman’s mark, treat-
ment would probably never even be considered for many sites, that present a mul-
titude of problems, some of which are amenable to treatment. Finally, the pref-
erence is neutralized by a conflicting provision, which states that institutional con-
trols and engineering controls are to be considered on an equal basis to all other
remedial actions, regardless of the hazard of the material in question.

As you know, the Administration’s legislative reform principles support the idea
of eliminating the mandate to utilize permanent solutions and treatment to the
maximum extent practicable, in exchange for a new emphasis on long-term reliabil-
ity, and retention of the preference for treatment of highly toxic or highly mobile
waste. We believe such changes would eliminate the potential for “treatment for
treatment’s sake,” but retain an appropriate presumption that materials posing the
“principal threats” at sites due to the intrinsic hazards poked by their toxicity or
mobility should be treated, unless impracticable.

Treatment of highly toxic or highly mobile wastes helps ensure that any materials
managed onsite over the long-term would not pose a serious threat to human health
and the environment. And obviously, the more contaminated material that remains
onsite and the higher the potential risks it poses, the less likely productive reuse
of that property, or significant portions of that property.

Groundwater Not Adequately Protected

The groundwater provisions of the chairman’s mark reflects substantial movement
from S.8 as proposed. I am pleased to see that restoration of contaminated ground-
water to beneficial uses, unless technically impracticable, has been embraced, as
called for by the Administration’s principles. I am concerned, however, that two crit-
ical provisions necessary to ensure protection in the case where complete restoration
is technically impracticable are notably missing—a requirement to contain and re-
duce sources of pollution that cannot be eliminated entirely and may continue to re-
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lease pollutants to ground or surface water, and a requirement to contain the dis-
solved plume.

One issue on which there a high degree of consensus is that restoration of an ag-
uifer or part of an aquifer cannot occur unless new contamination is prevented from
entering the groundwater. Given that a five-gallon bucket of the commonly used sol-
vent trichloroethylene (TCE) can contaminate 800 million gallons of water at levels
above drinking water standards, leading to enormous cleanup costs, it is imperative
to control and minimize such sources. That is why the groundwater policies the
Agency has issued under its Administrative Reform efforts have called for early con-
trol of both surface and subsurface-sources as critical to successful groundwater re-
mediation efforts. Surface sources include lagoons or landfills which may be leaching
contaminants into groundwater. Effective control of such sources is one of the com-
ponents critical to making monitored natural attenuation a viable cleanup option for
some groundwaters.

Dense and light non-aqueous phases liquids, (DNAPLs and LNAPLs) are good ex-
amples of subsurface sources which can pose a greater threat to groundwater over
time because of the potential for the contaminants to migrate and accumulate in
less accessible zones. The diverse panel of experts the National Research Council
drew together to write “Alternatives for Groundwater Cleanup” in 1994 advocated
that “measures to remove contaminants from zones where the release occurred and
to contain contaminants that cannot be.removed should be-taken as soon as possible
after the contamination occurs.” Requirements for such measures have appeared in
numerous bills in the past. The absence of a minimum requirement in the chair-
man’s mark to control and reduce sources in cases where full restoration is tech-
nically impracticable, and to contain the plume, removes an assurance citizens have
come to expect and will cause needless debate over what should be codified as a best
practice.

Waiver from Protection?

Of continuing concern are conflicting provisions in the chairman’s mark which
seem to expand the “technical impracticability” waiver from current law to permit
not only applicable requirements of other laws to be waived on the basis of cost,
among other factors, but also cleanup levels established as necessary-to protect
human health and the environment at a site where applicable requirements are not
This standards are waived, the President shall select a “technically practicable” re-
medial action that “protects human health” and most closely achieves the protective-
ness goals. The conflict in the language is confusing. We cannot afford any confusion
over the fact that protection of human health and the environment is a fundamental
mandate that must be met in all cases without exception.

In addition, by prescribing numeric risk goals, the bill would lock the Agency into
current methods of expressing and measuring risk, which are in transition as the
science is changing. Under the Agency’s new cancer guidelines, there will be de-
creasing reliance on linear models which underlie the “risk range” Superfund cur-
rently uses for managing risks, and new units of measures, including “margin of ex-
posure” will begin to be used. Protectiveness goals are best dealt with qualitatively,
or left.to the Agency to address in regulations or guidance.

The bill unnecessarily codifies current practice regarding how determinations of
protectiveness are made, and leaves out the “point of departure” used to establish
“safe” levels of carcinogens risks within the risk range of 10-6 and 10—4, by not ex-
plicitly addressing sensitive sub-populations, and by inappropriately linking the
hazard index to threshold carcinogens, which we only use for noncarcinogens.

The Chairman’s Mark Would Delay Cleanup

One issue upon which I think we would all agree is that the pace of cleanups
should not be derailed. We are currently showing tremendous progress in address-
ing the current sites on the NPL, and strongly oppose any provisions that could neg-
atively affect that progress.

Mandated ROD Reviews

I appreciate that the chairman’s mark attempts to capture the “spirit” and fea-
tures of the Agency’s “Remedy Update” Administrative Reform, than did the ex-
tremely onerous remedy review provisions in the original S.8. Under current law,
remedy updates have yielded impressive results, however I remain concerned that
the regimented mandate the chairman’s mark contains will still result in delays and
disruptions to the program that are at odds with the Administration’s commitment
to speed the pace of cleanup. The artificial deadlines on petition submission and
Agency review, the mandated role of the remedy review board, and the implied com-
ment process all promise to transform the current administrative process that is
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yielding $340 million in cost savings in fiscal year 1996 and another $280 million
estimated to date for fiscal year 1997 into a resource-intensive diversion from clean-

p.

While the remedy review provisions initially appear to provide discretion to the
Agency in its reviews, this language is illusory. The chairman’s mark requires the
Agency to prioritize petitions, which in turn requires an evaluation of each petition
against eight factors. As a result, the discretion provided in one portion of the provi-
sions is effectively negated in another.

Based on our experience with the Remedy Update Reform and the National Rem-
edy Review Board, our preliminary analysis indicates that the task of implementing
the 180 day petition review and prioritization process could consume approximately
70 percent of our workforce of remedial project managers and policy experts for over
a year, diverting attention from moving projects to completion. Keep in mind that
remedy changes can precipitate changes in consent decrees and interagency agree-
ments, which will also take time and divert attention away from cleanup—increas-
ing, not reducing, transaction costs. I agree that appropriate remedy changes should
be made, but I urge retention of the flexibility the current administrative process
affords the Agency to balance “rework” of old decisions with forward progress at
sites.

Prescriptive Remedy Review Board

The Remedy Review Board would certainly have a dramatically expanded work-
load under the chairman’s mark. In addition to its role in reviewing past decisions,
the Board would continue its efforts begun under the Administrative Reforms to re-
view proposed remedial action decisions. Again, I am pleased with the endorsement
of the Remedy Review Board reflected in its codification in the chairman’s mark,
but-am concerned that some unhelpful prescription has been picked up in the trans-
lation. Specifically, The chairman’s mark requires that fully one-third of all draft
decisions the Board should be reviewed in any given year, a dramatic increase in
workload from the approximately 10 percent of decisions the Board plans to review
under its current criteria. The chairman’s mark also adds a notice and comment
process relating to the Board’s recommendations to the opportunity to comment on
the official Proposed Plan the public already has under current law, adding signifi-
cant delay.

Overly Prescriptive Risk Assessments

The chairman’s mark retains some troublesome features of S.8’s risk assessment
provisions. Most notably, the over broad requirement for site-specific chemical data
simply makes no sense. Toxicity, the primary type of chemical-specific information
used in risk assessment, does not generally change from site to site. In addition,
toxicity studies cost hundreds of thousands of dollars, and several years to conduct.
Peer-reviewed Agency toxicity criteria should be used along with site-specific expo-
sure information. Also, the requirement for “central. upper-bound and lower bound
estimates” of risk for each facility are inappropriate for site-specific risk assess-
ments, but rather apply to chemical-specific risk assessments like those found in
IRIS or to be performed under the Safe Drinking Water Act.

Site-specific risk assessment in Superfund use Agency toxicity criteria along with
site-specific measures of exposure. Superfund relies on a high-end estimate of expo-
sure (between a central and upper-bound estimate) that neither minimizes nor exag-
gerates risks posed by contaminants at the site. This estimate, along with consider-
ation of sensitive sub-populations, forms the basis.for making cleanup decisions that
will ensure protection of human health. Finally, the requirement for risk assessment
to specify “each uncertainty identified in the process . . . and research that would
assist in resolving the uncertainty” would lead to paralysis by analysis. Only signifi-
cant uncertainties need to be identified to better inform the risk management deci-
sion.

The Chairman’s Mark has Broad Liability Exemptions

While we are encouraged by the limited focus on parties whose liability we believe
should be addressed, such as generators of municipal solid waste, de micromis gen-
erators, recyclers, and municipal owners of co-disposal landfills, the Administration
continues to have several major concerns regarding many of the liability provisions
of the chairman’s mark of S. 8.

The revised legislation continues to exempt or limit the liability of parties that
are viable and liable and should remain responsible for cleanup of their sites. As
an example, the chairman’s mark exempts generators and transporters of any
waste, whether municipal solid waste (MSW) or extremely hazardous waste, found
at a “co-disposal” site. This provision exempts parties regardless of the hazard asso-
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ciated with their waste or the impact that waste may have on the cleanup. At the
Delaware Sand and Gravel Site, for example, the chairman’s mark likely would-ex-
empt major industrial generators of hazardous substances merely because they
chose to dispose of their hazardous waste at a site which accepted MSW.

The chairman’s mark also continues to limit the liability of private owners and
operators of “co-disposal” sites—a position EPA has never endorsed. Under the
terms of the chairman’s mark, major waste management companies that are liable,
viable and understand the costs of this business, would be relieved of their liability.
At many sites, this could mean that cleanup costs will be shifted to the Fund
through the revised S.8’s orphan share funding provisions. In fact, as the chair-
man’s mark is currently written, the collective “co-disposal” provisions result in a
de facto co-disposal carve out, which we believe is inconsistent with good public pol-
icy.

The co-disposal provisions raise other issues of concern. Under the chairman’s
mark, a “co-disposal” landfill is one which contains “predominantly” municipal solid
waste. The term “predominantly” is not defined. The absence of a definition is cer-
tain to encourage litigation. Further, where a site continues to receive municipal
solid waste, its status may change over time. These new and vague terms are fertile
ground for litigation.

The small business exemption found in the chairman’s mark is another example
of an exemption that is broader than is needed to address the intended parties of
concern. This provision, probably intended to exempt only those very small contribu-
tors of waste which we all agree should not be forced to incur the transaction costs
associated with Superfund liability, goes well beyond exempting these contributors.
Instead of blanketly exempting these parties, without regard to their contribution
or company-specific circumstances, we support the use of other tools to address the
liability of these parties, including a litigation moratorium on small businesses with
an ability-to-pay problem; and exemption for small businesses who are generators
or transporters of municipal solid waste; and penalties to discourage frivolous law-
suits against small businesses.

Further troubling aspects of the liability exemptions and limitations in the chair-
man’s mark include the problem that they apply prospectively—effectively eliminat-
ing the incentive for sound waste management practices. Also, the liability provi-
sions apply only to sites on the NPL, ignoring certain parties such as residential
homeowners and small volume contributors at non-NPL sites that would still be lia-
ble for their wastes. Finally, the liability provisions do not eliminate contribution
litigation against the parties most in need of such protection, such as the residential
homeowners and small volume contributors described above. This violates the Ad-
ministration’s Principles, which seek to reduce litigation and transaction costs.

In addition, the liability exemptions and limitations in the chairman’s mark, when
read together with the Orphan Share Funding provisions, would-create an enormous
obligation for the Trust Fund and could divert funds from cleanups. Because orphan
share funding is not provided from a source separate from cleanup dollars, cleanups
will be competing for the same dollars as the Orphan Share claimants. To make
matters worse, the chairman’s mark provides that orphan share funding is an enti-
tlement. As such, claims for orphan share funding would be legally superior to other
claims against the Fund, including the costs of cleanups.

The chairman’s mark also requires EPA to reimburse responsible parties for costs
that exceed their allocated share—this includes in many cases, costs and work that
parties have already agreed to perform. These provisions for “Fund Contribution”
present several problems. First, they require EPA to repay recalcitrant parties
working under an order in the same manner we would repay a cooperative party
working under a consent decree. This would be a windfall to the recalcitrant parties.
Second, these provisions require EPA to pay costs within 1 year. If large numbers
of applications are received at once, this could cause funding shortfalls and resource
drains resulting in major cleanup delays. Third, final settlements will be reopened
and parties who have previously incurred the costs of negotiations will have to pro-
ceed through an allocation to determine their share of liability for the purpose of
reimbursement. Such reconsideration of liability effectively duplicates transaction
costs previously incurred.

Narrow and Unworkable “Illegal Activity” Exception
The chairman’s mark attempts to prevent a person from claiming a liability ex-
emption where a court determines, within the applicable statute of limitations, that
the person violated a Federal or State law relating to the hazardous substances at
issue. Because Superfund addresses the results of acts that frequently took place
many decades before cleanup, and at a time when applicable laws may have been
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unclear, proof of illegal or culpable behavior would be impossible at most sites, be-
cause the bill’s language requires court action at the time of the activity.

The Allocation Process is Too Broad and Prescriptive

Though the chairman’s mark simplified the allocations procedures and made clear
that EPA can require a potentially responsible party to perform work at a site, the
Administration continues to have a number of concerns with the allocations provi-
sions. First, the large number of sites subject to a mandatory allocation will result
in extraordinary allocation costs, will increase transaction costs, and will slow the
settlement process.

The chairman’s mark requires formal and prescriptive allocations at all multi-
party sites on the NPL where post-enactment costs are outstanding (over 1,200
sites), even where the parties are exempt from liability under the revised S.8. In
addition, under the chairman’s mark, the allocator alone makes the determination
as to which parties not already settled out are to be considered exempt or liable.

These provisions preclude EPA from protecting small volume contributors or par-
ties with an inability to pay, and thus from protecting them from the transaction
costs associated with an allocation. Finally, the revised S. 8 allows no means for the
allocation process to be set aside if some parties wish to settle, rather than proceed
with the allocation. This allows just one party who is responsible for 5 percent of
the costs to hold other parties hostage, even in cases where a settlement could be
easily reached.

In 1994, as part of Administrative Reforms, EPA implemented an allocations pilot
project at 12 Superfund sites. Although the pilots are not yet complete, much has
been learned about the strengths and weaknesses of the allocations process. Based
on this experience, EPA cannot support a mandatory allocations process at every
multi-party site. For example, some responsible parties do not want to use an alloca-
tion process, even where EPA has offered orphan share compensation. Based on our
experience with allocating and our allocation pilot projects, we believe that legisla-
tion should reduce transaction costs by promoting settlements and encouraging con-
tribution allocation of costs among settling parties through a flexible, nonprescrip-
tive process that makes effective use of available “orphan share” funding.

Other Liability Concerns

The chairman’s mark of S.8 precludes Federal or administrative enforcement ac-
tion at any facility that is subject to a State remedial action plan. The revised S.8
further requires that where a facility is not subject to a State remedial action plan,
that is, in cases where the State is not taking the lead, all CERCLA section 106
orders issued by the U.S. relating to that facility cease to have effect after 90 days
if the State does not affirmatively concur on the order. This would put a huge bur-
den on the States, creates a duplicative system, and could disrupt cleanups. Each
of these provisions inappropriately impose restrictions on the ability of the U.S. to
enforce Federal law, and to act to protect public health and the environment.

Finally, we remain concerned with the very broad exemptions, and few limita-
tions, placed on the liability of cleanup contractors.

The Chairman’s Mark Provides General Support for Communities

The Administration supports many of the changes made to the Community Par-
ticipation Title of the chairman’s mark of S.8, which generally improves public par-
ticipation in the Superfund decisionmaking process. However, the Administration is
concerned with several omissions from the Title.

Lack of Public Health Support

The chairman’s mark of S.8 fails to provide adequate support for public health
concerns. The Administration supports the continued protection of human health of
communities effected by Superfund sites through efforts of public health assess-
ments, health effects studies, and other public health activities prescribed by law.
Prior legislative proposals have provided transparency to the public regarding many
of the Agency for Toxic Substances and Diseases Registry’s (ATSDR’s) responsibil-
ities at Superfund sites.

The Chairman’s Mark Provides Incomplete Support for States and Tribes

One area in which we seem to agree is our desire to provide greater involvement
for States and Tribes in the Superfund program. While we support enhanced flexi-
bility in accomplishing this goal, the previsions in the chairman’s mark fail to en-
sure that authorities are transferred in a responsible manner. We do, however sup-
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port the new provisions which allow States to request removal of sites from the
NPL, with an appropriate role for EPA in responding to such a request.

Problematic State Delegation and Authorization Processes

The chairman’s mark of S. 8 provides a confusing array of opportunities for States
to implement the Superfund program, including authorization, expedited authoriza-
tion, delegation, and limited delegation. The chairman’s mark may also make all of
these opportunities unnecessary, because of provisions in the voluntary cleanup por-
tion of the bill that seem to circumvent most requirements at Superfund sites, as
discussed below. We believe that any transfer of responsibility should be accom-
plished in a responsible manner, taking into account individual State program char-
acteristics, and should provide appropriate reviewable criteria as part of the trans-
fer process. While the Administrator may review appropriate criteria as a part of
the authorization process, we are extremely troubled by the criteria relating to expe-
dited authorization.

Instead of relying on criteria which relate to the capability of a State to undertake
Superfund cleanups, the limited criteria for expedited cleanups provide for self-cer-
tification and relate primarily to cosmetic aspects of State programs, such as wheth-
er the total number of employees in the State program exceeds 100, whether the
length of time the State program has been in effect exceeds 10 years, or whether
the number of response actions taken by the State program exceeds 200.

While these criteria may provide some insight into the State program, they do not
justify the conclusive presumption of capability in the chairman’s mark. For exam-
ple, these facts provide no information about the capabilities of the State to conduct
large scale Superfund site cleanups, the types of cleanups that have been performed,
or even whether those cleanups were successful and to what degree. Given the ease
of meeting the criteria required to receive expedited authorization, it is unlikely that
a State would ever pursue more meaningful delegation or full authorization agree-
ments with EPA.

We continue to believe, consistent with our Principles, that the best manner in
which to transfer responsibility to the States is through a process which identifies
a workable division of labor between States and EPA. Through this process, we can
ensure protective cleanups for all Americans by allowing State and Federal pro-
grams to utilize their strengths where needed, without resorting to a hasty transfer
of responsibilities or a cookie-cutter, one-size-fits-all approach.

Transfer of Responsibility is Approved by Default and Limits Citizen Access

Additionally, we remain concerned with the default approval process set out in
the chairman’s mark. With regard to delegations, the chairman’s mark provides
automatic approval of a State application if the Administrator does not approve or
disapprove the application in a specified timeframe. Similar short timeframes also
apply to applications for expedited authorization, resulting in permanent approvals
without regard to ability, and with little accountability after the decision or lack of
a decision. As a result, the Administrator, and any other person, lose all opportunity
to challenge the certification in a judicial or administrative proceeding.

Even with the limited exceptions or extensions, the default approvals of State pro-
grams could have unintended consequences, and could even lead to a lack of protec-
tion of public health and the environment in cases where a State is automatically
approved to take over a site because of the default provisions, but does not currently
have the resources available to devote to the particular site.

Finally, the chairman’s mark provides for no public notice or comment on a pro-
posed approval or disapproval of a State application to take over the program. In
the case of the chairman’s mark, where the decision as to the lead regulatory agency
is made on a site-specific basis, this is very troubling. In many cases, the public has
very strong views about which agency is best suited to oversee the cleanup. The
public is also barred from taking civil action against any person for any matter that
has been transferred.

Limiting Ability to Respond to Emergency Removals

The chairman’s mark requires EPA to give a State 48 hours notice before EPA
can take action to perform emergency removal actions at non-Federal listed facili-
ties, unless EPA determines that a public health or environmental emergency ex-
ists, or EPA determines that the State has failed to act within a reasonable period
of time. Without regard to the vague terminology of the exceptions, even in situa-
tions that arguably might not meet the definitions of public health or environmental
emergencies, 48 hours in the life of an emergency removal action can sometimes be
an eternity. Within that timeframe, contamination can easily spread, causing in-
creased cleanup costs and durations. Though the provisions allow EPA to act in cir-
cumstances where EPA determines that the State has unreasonably delayed its re-
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sponse, any such delay can result in disrupted cleanups. These provisions, in concert
with unrealistic delegation timeframes, could severely limit the emergency response
system which has been so successful in responding to chemical spills, fires, and
other emergencies.

Other State Issues

Besides the issues listed above, there are other potential problems with the provi-
sions of the chairman’s mark. For example, the new State cost share requirements
appear to add significant costs to the Trust Fund by Limiting a State’s responsibil-
ity for operation and maintenance costs to, at most, 10 percent. Finally, the chair-
man’s mark provides overly generous incentives for State-managed cost recoveries,
which may not adequately recognize the need to utilize recovered moneys to replen-
ish the Superfund Trust Fund.

The Chairman’s Mark Fails to Adequately Promote and Enhance Economic
Redevelopment

One of the most important aspects of any Superfund legislation is its ability to
promote and enhance economic redevelopment at Superfund sites. Because of this,
EPA is very encouraged to see the inclusion of Brownfields provisions, as well as
voluntary cleanup program provisions, within the chairman’s mark. However, in re-
viewing the revisions to these provisions, concerns remain.

Brownfields Grants are Limited

Although the chairman’s mark would establish grant programs for both
brownfields site characterization and assessment and to capitalize revolving loan
funds for brownfields site response actions, the funding authorization levels do not
reflect the President’s Fiscal Year 1998 budget request. As such, these new grant
programs will be substantially under funded and fail to provide the opportunity for
many communities to benefit from brownfields assessment and cleanup. Among the
other elements of the draft which work against communities, is the limitation on
funding per year. This provision will restrict and inhibit grant recipients from effi-
ciently managing and benefiting from the grant itself.

The revised bill also retains onerous criteria for grant approval and grant applica-
tion ranking that will prove difficult, in not impossible, to implement. These require-
ments will also work to the detriment of communities. In many cases, the informa-
tion requested as part of the application process may not be available until after
the brownfields processes of site investigation and assessment are completed? Simi-
larly, ranking criteria requests call for information that simply cannot be forecast
until cleanup at a brownfield site is completed. In addition, the bill excludes States
from the list of eligible recipients for brownfields characterization grants. EPA’s ex-
perience with the Brownfields Pilot Program has taught us that in the case of small-
er communities, it may make more sense and be more efficient to provide the grants
directly to States.

Voluntary Cleanup Program Concerns

The Administration is opposed to provisions in the chairman’s mark regarding
voluntary cleanup. Title I of the bill clearly undermines the need for States to pur-
sue program authorization or delegation under Title II. The voluntary cleanup pro-
gram is not designed to be, nor should it become; the primary vehicle for hazardous
waste site cleanup in the United States. Under the Title I provisions, the elements
of a qualifying State voluntary response program are only required if assistance is
being sought. The bill should make clear that the Agency determines the adequacy
of a State voluntary cleanup program.

A State voluntary cleanup program, as envisioned by the Agency, is one that
serves as an alternative to conventional CERCLA or State Superfund-like enforce-
ment approaches for cleaning up those sites which generally pose lower risk. It
should not include higher risk sites of the type that historically have been listed on
the NPL. The chairman’s mark explicitly includes such sites as eligible for cleanup
under voluntary programs and provides those and other sites a shield against Fed-
eral enforcement and many other current statutory requirements.

Title I allows States to use “remedial action plans” as a shield against Federal
and citizen enforcement. There is no link between a “remedial action plan” and a
“qualifying” State voluntary cleanup program.

It should be clear that progress toward the development and enhancement of
State voluntary programs is a condition of funding under this program. Without
such a requirement, the 5-year authorization for voluntary programs, which under
the revised S.8, allows States to receive over one million dollars during this period,
may be treated as an entitlement program by States.
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The Administration remains opposed to the provisions in the chairman’s mark
that would severely limit EPA authority to exercise enforcement where there is a
release of hazardous substances, whenever a State remedial action plan has been
prepared, whether under a voluntary response program, or any other State program.
Under the chairman’s mark, the mere existence of such a cleanup plan eliminates
any Federal enforcement authority—even where there may be an-imminent and
substantial endangerment to human health and the environment. This compromise
of public protection is alarming. Moreover, the new notification requirements with
48-hour time limitations seriously compromise EPA’s ability to protect public health,
welfare and the environment. These notification requirements will require the Agen-
cy to focus time and resources on administrative determinations, rather than on pro-
tecting public health and the environment in emergency situations. While EPA is
burdened with these administrative requirements, the public may be unnecessarily
exposed to substantial threats.

Finally, the level of community involvement provided by the chairman’s mark is
inadequate. The revised bill limits site specific community involvement to an “ade-
quate opportunity.” Unlike the current practices of EPA, DOD, DOE, and some
States, this does not guarantee participation in all levels of the cleanup process, nor
does it guarantee participation in determinations regarding end uses of the prop-
erty. Coupled with the preclusion of citizen suits at all sites subject to a State reme-
dial action plan, this limitation could result in shutting out citizens from decisions
that affect their health and environment.

Other Concerns

The problems discussed above are not a complete list of problems in the chair-
man’s mark of S.8. The revised bill significantly restricts restoration of natural re-
sources injured as a result of hazardous waste contamination. Further, the revised
bill prematurely limits Federal involvement in the effort to clean up hazardous
waste sites by mandating that only a limited number of sites may be added to the
National Priorities List (NPL) over the next several years. EPA estimates that hun-
dreds of sites currently meet the eligibility criteria for NPL. Without adequate Fed-
eral involvement, these sites would become the responsibility of State and local gov-
ernments that may not have the resources to address them.

CONCLUSION

In light of the aforementioned concerns, the Clinton Administration strongly op-
poses the chairman’s mark of S. 8 in its current form.

However, we look forward to returning to a bipartisan process of legislative nego-
tiations in which to resolve the Administration’s concerns as quickly as possible so
that responsible Superfund reform legislation can be enacted in the 105th Congress.

Mr. Chairman, thank you for this opportunity to address the committee. Now will
be happy to answer any questions you or the other members may have.
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RESPONSES OF CAROL BROWNER TO QUESTIONS FROM SENATOR BOXER

Question 1. I am concerned about the lack of an explicit requirement that cleanup
standards be protective of children, the elderly, and other vulnerable subpopula-
tions. What are your views on this and how do you think the bill’s lowering of reme-
diation standards will affect the protections given our children?

Response. EPA believes that sensitive subpopulations need to be explicitly pro-
tected in the statute. This protection will address those individuals who are particu-
larly sensitive to the toxic effects of certain chemicals, or experience much higher
exposures than the general population, such as children. Sensitive subpopulations
are not limited, however, to children. Other examples of sensitive subpopulations
could include subsistence fishermen, exposed to large amounts of contaminated fish,
such as Vietnamese fishermen at the Lavaca Bay Superfund site in Texas; or indi-
viduals exposed to multiple sources of contamination. Because the chairman’s mark
of S.8 does not specifically address sensitive subpopulations, it does not ensure the
more stringent protective measures needed for these at-risk individuals.

Question 2. 1 am concerned that the “hot spot” language in this bill favoring the
containment of hazardous contamination over the treatment and cleanup of con-
tamination will jeopardize treatment efforts at sites in California. Do you agree?

Response. EPA believes that the chairman’s mark of S. 8 will jeopardize treatment
efforts at all Superfund sites, including those in California. EPA supports a statu-
tory preference for treatment at all sites where the waste is highly toxic or highly
mobile. Treatment of highly toxic or highly mobile waste offers advantages over con-
tainment or other measures; it helps ensure that any materials managed on-site
over the long-term would not pose a serious threat to human health and the envi-
ronment. And obviously, the more contaminated material that remains on-site and
the higher the potential risks it poses, the less likely that productive reuse of that
property, or significant portions of that property, will occur.

As a result, we are currently striving to implement these goals today, using treat-
ment where necessary, at such sites as the Bayou Bonfuooca Site in Louisiana. At
this site, EPA determined that incineration was necessary to treat creosote waste,
including Benzo(a)pyrene, that had leaked into a bayou. The creosote mixture was
so potent, that divers received second degree chemical burns from contact with the
contaminated sediments. The contamination appeared to have killed all life in the
bayou. Treatment was necessary at this site to permanently eliminate the threat
from these materials.

While the chairman’s mark of S.8 does include a limited preference for treatment,
it is so restrictive as to provide virtually no preference. Specifically, a substantial
burden of proof must be met before the preference can even be applied: a site-spe-
cific analysis must demonstrate that the material (1) cannot be reliably contained,
and, (2) is highly toxic, and (3) is highly mobile, and, (4) that there is a reasonable
probability that actual exposure will occur. In addition, the bill exempts landfills
and mining sites from the preference.

While bills in the 103d Congress contained similar provisions, they were excep-
tions to a requirement to treat hot spots. As reflected in the chairman’s mark, treat-
ment would probably never even be considered for many sites that present a mul-
titude of problems, some of which are amenable to treatment. Finally, the pref-
erence is neutralized by a conflicting provision, which states that institutional con-
trols and engineering controls are to be considered on an equal basis to all other
remedial actions, regardless of the hazard of the material in question.

The Administration’s legislative reform principles support the idea of eliminating
the mandate to utilize permanent solutions and treatment to the maximum extent
practicable, in exchange for a new emphasis on long-term reliability, and retention
of the preference for treatment of highly toxic or highly mobile waste. We believe
such changes would eliminate the potential for “treatment for treatment’s sake,” but
retain an appropriate presumption that materials posing the “principal threats” at
sites due to the intrinsic hazards posed by their toxicity or mobility should be treat-
ed, unless impracticable.

Question 3. I am concerned about the groundwater cleanup provisions in this bill
because they do not include an affirmative requirement that we treat the source of
the groundwater contamination. Could you please express your specific concerns and
explain why this requirement is important?

Response. EPA shares your concerns about the lack of an affirmative requirement
to contain and reduce sources of pollution that cannot be eliminated entirely and
may continue to release pollutants to ground or surface water. We also believe that
the statute should contain a further requirement to contain the dissolved plume.
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One issue on which there is a high degree of consensus is that restoration of an
aquifer or part of an aquifer cannot occur unless new contamination is prevented
from entering the groundwater. Given that a five-gallon bucket of the commonly
used solvent trichloroethylene (TCE) can contaminate 800 million gallons of water
at levels above drinking water standards, leading to enormous cleanup costs, it is
imperative to control and minimize such sources. That is why the groundwater poli-
cies the Agency has issued under its Administrative Reform efforts have called for
early control of both surface and subsurface sources as critical to successful ground-
water remediation efforts. Surface sources include lagoons or landfills which may be
leaching contaminants into groundwater. Effective control of such sources is one of
the components critical to making monitored natural attenuation a viable cleanup
option for some groundwaters.

Dense and light non-aqueous phases liquids, (DNAPLs and LNAPLs) are good ex-
amples of subsurface sources which can pose a greater threat to groundwater over
time because of the potential for the contaminants to migrate and accumulate in
less accessible zones. The diverse panel of experts the National Research Council
drew together to write “Alternatives for Groundwater Cleanup” in 1994 advocated
that “measures to remove contaminants from zones where the release occurred and
to contain contaminants that cannot be removed should be taken as soon as possible
after the contamination occurs.” Requirements for such measures have appeared in
numerous bills in the past. The absence of a minimum requirement in the chair-
man’s mark of S.8 to control and reduce sources in cases where full restoration is
technically impracticable, and to contain the plume, removes an assurance citizens
have come to expect and will cause needless debate over what should be codified
as a best practice.

Question 4. I am concerned about the lack of flexibility in the bill regarding the
delegation and authorization of States. EPA is not given the option of partial de-
delegation or de-authorization. What are your thoughts on this?

Response. Many aspects of the State role as established in Titles I and II in the
chairman’s mark of S.8 are of concern to me. The legislation requires EPA to ap-
prove or disapprove a State’s application without the ability to set conditions related
to that approval. If, at any time, EPA finds that a State does not meet certain cri-
teria, the Agency may withdraw the program after meeting certain mandatory re-
quirements, including, providing written notice, a 90-day period for the State to cor-
rect deficiencies and public notice and comment. This process, which we believe
would minimally take 6 months, provides the only way for EPA to take independent
action, except to address an emergency situation.

To repeat, except to address emergencies or to take enforcement action after mak-
ing a finding that the State is unwilling or unable to act and obtaining a declaratory
judgment, the Agency must formally withdraw a State’s authority before taking ac-
tion. These provisions establish a very confrontational procedure for dealing with
disagreements. They also establish an “all or nothing at all” atmosphere that may
work contrary to the interests of efficient site cleanups.

EPA believes that the State role in Superfund should be enhanced, and that this
should occur in a manner that meets each State’s interest and capabilities. A part-
nership agreement should clearly define who is in the lead at which sites and what
statutory authorities will be used. Periodic program reviews should be conducted so
that the partnership agreement can be adjusted quickly based on any changed budg-
ets, statutes, expertise and site problems that need to be addressed.

The provisions of the chairman’s mark of S. 8 would allow States, even those with-
out EPA approved programs to use the existence of “remedial action plans” as a
shield against Federal enforcement. Title I (Brownfields Revitalization) preempts
CERCLA government judicial and administrative enforcement actions, as well as
private cost recovery actions at sites (including NPL sites) subject to “State plans”
or “State remedial action plans.” Moreover, the revised S.8 does not define “reme-
dial action plans.” In addition, it precludes EPA from taking enforcement action un-
less specified circumstances are met. In Title II (State Role) specifically, a State
must request EPA assistance, or EPA must make “a determination that the State
is unwilling or unable to take action at a facility at which there is an imminent
threat of actual exposure” and EPA “obtains a declaratory judgment in U.S. district
court that the State has failed to make reasonable . . . progress at the facility.”

In addition, citizen suit actions are precluded at sites subject to State remedial
action plan (Title I) or for which there has been a transfer of responsibility to the
State (Title II). For releases at facilities not subject to a State plan, EPA must pro-
vide notice to the State 48 hours after issuing 106 orders. If the State fails to con-
cur, the order will automatically cease to have force 90 days after issuance.
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These provisions remove the safety net that the Federal Government provides at
these toxic waste sites, and when coupled with other authorization/delegation provi-
sions, unnecessarily establishes confrontation that could jeopardize human health
and the environment and progress in cleaning up uncontrolled hazardous waste
sites.

Question 5. I am concerned that the elimination of relevant and appropriate re-
quirements or “RARs” could seriously hamper a State’s ability to clean up contami-
nated aquifers. More specifically, in California, we have a quickly developing issue
in perchlorate contamination of groundwater aquifers. No national standard exists
for perchlorate, nor is there enough information to confidently determine risk. With-
out the current use of RAR’s it is possible this contamination would go unaddressed.
What effect would elimination of RAR’s have upon the EPA and States ability to
protect public health?

Response. Under current law, EPA can establish protective cleanup levels where
there are no standards (i.e., applicable or relevant and appropriate requirements)
for a chemical, where the Agency determines that levels more stringent than avail-
able ARARs are necessary to protect human health and the environment. We envi-
sion this authority to continue under a revised statute.

Practically speaking, elimination of relevant and appropriate requirements will
put more emphasis on scientific, risk based approaches to support taking action at
Superfund sites. However, there are mechanisms that can assist us in this ap-
proach. EPA has the ability to develop interim reference doses (i.e., evaluation of
toxicity) for specific chemicals that may pose a problem at a site. These interim ref-
erence doses can then be used to provide a risk basis for taking an action. It is not
necessary for EPA or the State to develop a RAR on which to base an action needed
to protect human health and the environment.

The perchlorate situation in California is an example of this. EPA initially devel-
oped a provisional reference dose in 1992. In 1995 EPA revised the reference dose
based on new information. The State of California took EPA’s toxicity assessment,
among other pieces of information, and developed an interim action level for per-
chlorate in drinking water. This action level is not a cleanup level, per se, for Super-
fund, although it does give further regulatory support for cleanup based on the tox-
icity information and site-specific exposure information. However, the determination
to clean up a site and to what level can be supported by the need to protect human
health and the environment, independent of relevant and appropriate requirements.

RESPONSES OF CAROL BROWNER TO QUESTIONS FROM SENATOR MOYNIHAN

Question 1. Many people believe that the agency is using unreasonable assump-
tions in its risk assessments at Superfund sites. What have you done to ensure that
the very best science is brought to bear in Superfund risk assessments? What is the
role of peer review in the risk assessment process for Superfund?

Response. Superfund has been criticized for “compounding conservative assump-
tions” in its risk assessments, when in fact, the assessments are based on average
exposure concentrations and a mix of average and more conservative exposure val-
ues that target the “high-end” of the exposure distribution. Superfund risk assess-
ments focus on “high-end” exposure estimates to ensure that the majority of the
population on or near a site will be represented. Many critics would prefer that the
Agency use “best” or “central tendency” estimates that address exposures to only
half of the population, however, the Agency believes we should protect “most” indi-
viduals, and not just those with “average” exposures or less.

In addition, the Agency seeks to protect “sensitive subpopulations.” The term
“sensitive subpopulation” refers to a segment of the general population that is at
greater risk, because the individuals are either particularly sensitive to the toxic ef-
fects of certain chemicals, or they experience higher exposures than the general pop-
ulation. Lead is an example where the Superfund program uses the Integrated Ex-
posure Uptake Biokinetic Model (IEUBK model) to address both increased sensitiv-
ity and increased exposure among children.

EPA supports the development of realistic risk assessments that address the ex-
posure and risk to all segments of the community, not just the “average” individual.
The focus should be on collecting the right site-specific data to tailor the risk assess-
ment appropriately. After all, the true test of whether an assessment is “realistic”
or not is the extent to which it addresses site-specific conditions and the concerns
of the surrounding community. To that end, local communities are playing an ever
increasing role in determining the future land use at sites, and shaping the expo-
sure scenarios that are addressed in site-specific risk assessments.
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The Agency is also interested in using the best science available in developing the
toxicity information used in our Superfund risk assessments. For this reason, EPA
maintains the Integrated Risk Information System (IRIS), which provides the Agen-
cy’s most current toxicity evaluations for hundreds of chemicals. To ensure IRIS re-
mains of high quality, EPA is engaging in a systemic reevaluation of chemicals in
the system. This reevaluation includes a widespread request for new data and inter-
nal and external peer review.

Peer review is an important tool used in scientific disciplines to ensure that the
best, most current thinking and information is used. However, it is not necessary,
efficient, or appropriate to conduct peer review on every risk assessment at every
Superfund site. A more efficient and appropriate use of peer review would be to re-
view the guidance and practices of risk assessment for Superfund. It is for this rea-
son that the current Superfund risk assessment guidance was submitted to the
Science Advisory Board for review before it became final. The Soil Screening Guid-
ance, developed for Superfund program use, was submitted to peer review as well
as to the Scientific Advisory Board. These reviews resulted in useful changes to the
guidance. EPA is also engaging a wide variety of stakeholders in the revision of the
risk assessment guidances for Superfund. EPA has also made its revised cancer
guidelines available for public comment, which gives scientific peers the opportunity
to comment. All of these activities serve to ensure that the best science available
will be used for Superfund risk assessments.

Question 2. What changes, if any, are needed to improve the existing natural re-
source damage provisions?

Response. The Administration strongly supports the NRD program administered
by Federal, State, and Tribal trustees under CERCLA. Our experience with the pro-
gram indicates that the public and its resources would benefit from a shift to a res-
toration-based approach which focuses the NRD program on restoration planning
rather than litigation over monetized damage claims. To that end, the Administra-
ti(l)n believes there are two provisions that are essential to any responsible NRD leg-
islation:

(1) Clarification of the statute of limitations for bringing an NRD claim. As the
Administration has stated in its proposal, the existing statute of limitations for non-
NPL facilities should be changed to 3 years from the date of completion of an assess-
ment in accordance with the damage assessment regulation or the completion of a
restoration plan adopted after adequate public notice. The existing statute of limita-
tions for non-NPL facilities is 3 years after the later of the date of the discovery
of the loss and its connection with the release, or the date on which the natural
resource damage assessment regulations are promulgated. This provision has engen-
dered a great deal of confusion and litigation. In some cases, trustees have felt com-
pelled to file premature claims, before the scope of the needed restoration is even
known, in order to guard against the most extreme and unfavorable interpretation
of the current limitations period. When claims are filed prematurely, the NRD deci-
sion becomes focused on monetized damage claims, which is inconsistent with a res-
toration-based approach.

(2) An express provision for review of trustee restoration decisions on the basis
of an administrative record. The Administration supports an open assessment proc-
ess in which scientific and resources management decisions are made on the basis
of the best information from all interested parties, including PRPs and the general
public. Record review discourages tactical withholding of information by PRPs and
dilatory litigation, and promotes the public’s right to know. It should be made ex-
plicit that judicial review of assessments will be limited to the administrative record
and that court’s will uphold trustees selection of a restoration action unless it is ar-
bitrary or capricious.

Question 3. In your view, how would the chairman’s mark affect ongoing natural
resource damage restoration efforts, such as the Hudson River?

Response. The chairman’s mark would weaken the NRD program and make it dif-
ficult or impossible to protect and restore natural resources like the Hudson River.
It would restrict damages for losses that occur from the time a hazardous substance
release causes injury until the resource is restored. It would also eliminate consider-
ation of nonuse values when determining restoration projects that compensate the
public for the loss of natural resources. Failure to consider the total value of natural
resources, not just their human use value, could result in the selection of restoration
projects that significantly undercompensate the public, thus creating a perverse in-
centive for PRPs to take fewer precautions to prevent future spills in pristine areas,
where direct human use is low, than in already degraded areas, where direct human
use is higher. Finally, the chairman’s mark would insure endless litigation over the
scientific and resources management decisions of trustees.
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RESPONSES OF CAROL BROWNER TO QUESTIONS FROM SENATOR GRAHAM

Question 1. A major concern about the Superfund program is the unfairness of
imposing liability on municipalities, small businesses, individuals and companies for
lawful waste disposal activity which occurred prior to the enactment of Superfund
in November 1980. A related problem is requiring those entities which are viable
today to pay for the large orphan share arising from PRPs which disposed of waste
decades ago but are no longer in business or cannot be located. In light of these in-
equities, my general question is: Wouldn’t we make Superfund fairer if we substan-
tially reduced PRP liability for lawful disposal activities occurring prior to 1981,
particularly if there is an acceptable funding mechanism to pay for this reform?

Response. One of the core principles I believe we must adhere to in Superfund
reform is that the parties who contributed to the contamination, not the taxpayer,
should contribute to the cleanup. The proposal you suggest does not adhere to this
principle.

You suggest by your question that fairness would be improved by considering the
legality of the behavior that resulted in contamination. I disagree. Under this con-
struct, parties that undertook egregious behavior—that resulted in contamination
serious enough to require a Superfund cleanup could escape Superfund liability and
responsibility for cleanup. Proof of illegal or culpable behavior may be impossible
at most sites. Since Superfund addresses the results of acts that frequently took
place many decades ago, documentary evidence is typically scarce or non-existent.
Witnesses are often unavailable or have poor recollection of the behavior that lead
to the contamination. In most cases, it may not be clear what law would apply. Con-
gress created Superfund in large part because existing laws were inadequate to ad-
dress abandoned hazardous waste sites. In many cases, Superfund sites were cre-
ated by poor waste management practices that were “lawful” at the time because
of the lack of any laws governing hazardous waste disposal. Superfund liability is
based upon responsibility. Parties are held responsible for contributing to the cre-
ation of hazardous waste sites that pose threats to human health and the environ-
ment.

You also suggest that liability for activities occurring prior to 1981 could be treat-
ed differently than that liability associated with activities which occurred after that
date. Nearly 70 percent of the activity that resulted in the contamination at Super-
fund sites occurred prior to 1981. A “cutoff” date of 1981, would result in substan-
tial unfairness to parties that have accepted cleanup responsibility and reached set-
tlement in good faith, by conferring a financial benefit to many parties that have
avoided their cleanup responsibility through litigation.

I share your concern about the potential impact of a large orphan share on set-
tling responsible parties. To address that concern, absent reauthorizing legislation
with sufficient orphan share funding, EPA has instituted an orphan share policy to
compensate settling parties. Under our policy, in all remedial design/remedial action
settlement negotiations, we offer to compensate settling parties by forgiving past
costs and future oversight costs up to 25 percent of the orphan share. Although this
is the extent to which we believe we can compensate parties without additional ap-
propriations, we realize that this temporary measure does not go far enough. For
this reason, we have proposed that legislation provide for a separate, mandatory
spending account to fund the orphan share, i.e., the liability attributed to insolvent
and defunct parties, and to fund the difference between the share of liability attrib-
uted to parties with an inability to pay their full share, and the amount these par-
ties actually pay.

Question 2. To achieve affordable liability reform, has any thought been given to
a compromise solution where 50 percent of future PRP liability for lawful pre-1981
disposal is assigned to an “orphan share” which is paid for by the Superfund or
other credible funding mechanism?

Response. As discussed in question 1, we do not consider a proposal that elimi-
nates or reduces liability based exclusively on a date, or the legality of disposal, to
be fair or responsible. Such an approach would potentially result in an abandon-
ment of the principle that the parties responsible for the contamination should be
responsible for the cleanup.

Question 3. To pay for liability reform, we have discussed a number of proposals
in the past, including a modest supplemental insurance fund. One way of creating
a “win-win” situation for PRPs and their insurers would be for PRPs, in exchange
for obtaining a 50-percent reduction in pre-1981 liability at particular sites, to give
up their insurance claims at those sites. Wouldn’t this kind of proposal be worth
exploring as a basis for creating a limited insurance fund to help achieve fair Super-
fund reform?
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Response. In the past, EPA has supported an insurance settlement fund to resolve
the insurance coverage litigation that arose from the disposal of hazardous wastes
prior to 1986. This proposal had been accepted by segments of the insurance indus-
try. Although the idea has not been revisited since the 103d Congress, I would cer-
tainly not foreclose the discussion of such a fund. However, as I have indicated, I
have serious concerns regarding the use of any “cutoff” date for the determination
of Superfund liability.

RESPONSES OF CAROL BROWNER TO QUESTIONS FROM SENATOR ALLARD

Question 1. What is the Administration’s position on H.R. 1195, legislation which
would explicitly waive the Federal Government’s sovereign immunity under
CERCLA and ensure that Federal facilities comply with State cleanup standards?

Response. This response is undergoing OMB clearance.

Question 2. Let me give you a situation in Colorado that highlights the need for
Federal facility legislation. Several years ago the EPA issued an Emergency Re-
moval Order for a 22,000 cubic feet of contamination material from a site on the
Colorado School of Mines Campus where EPA, DoD, DOE, and Bureau of Mines had
conducted research.

Despite the fact that EPA, DoD and DOE contributed to the contamination of the
material, their involvement was never investigated by EPA.

Don’t you think it’s inappropriate for EPA to be the judge of whether they (the
EPA) should be held financially responsible for cleanup of areas they contaminated?
Isn’t that why we should pass legislation similar to H.R. 1195?

Response. EPA is aggressive in ensuring that Federal PRPs fully participate in
all response actions and settlement discussions. It is EPA’s policy to issue notice let-
ters and administrative orders where appropriate to Federal agencies. (See, e.g.,
EPA’s Interim CERCLA Settlement Policy, 50 Fed. Reg. At 5044, February 5, 1985.)
This policy has been reiterated on several occasions, most recently in EPA’s August
2, 1996 memorandum establishing procedures for the Superfund Reform designed
to ensure equitable issuance of CERCLA 106 cleanup orders. In the case of the Colo-
rado School of Mines Site, EPA sent notice letters to the Federal PRPs who may
have contributed significantly to site conditions and worked with them on an almost
daily basis to negotiate an administrative order on consent. For a variety of reasons,
these negotiations failed and EPA issued unilateral administrative orders to the
other parties. Under the applicable Executive Order signed by President Reagan
that delegated CERCLA order authority, EPA must go through additional proce-
dures when issuing non-consensual orders to Federal parties.

Specifically, the Department of Justice must concur with any EPA proposal for
the issuance of such orders. (See, e.g., “Procedures and Criteria for Department of
Justice Concurrence in EPA Administrative Orders to Federal Agencies,” December
22, 1988.) In the School of Mines case, EPA staff spoke with DOJ concerning this
procedure and the involvement of Federal PRPs at the site. EPA believed that the
now-defunct Bureau of Mines (BOM) was the one non-de minimis Federal PRP that
should receive a unilateral administrative order. DOJ indicated that rather than the
issuance of an order, it would ensure that BOM would work closely with the private
PRPs and fully participate in settlement negotiations.

I believe you have not been given an accurate explanation of EPA’s involvement
in the settlement of this case. In cases where EPA finds no documented evidence
of liability, EPA eliminates the party in question from further consideration as a
PRP. Where EPA has evidence that a party sent hazardous substances to a site, but
the amount could not be determined, EPA assigns a standard amount (50 pounds)
to that waste shipment. In this case, EPA has received no special treatment as a
PRP. In fact, assuming the School of Mines information did rise to the level of docu-
mentation considered adequate by EPA, which it frankly does not, EPA would be
eligible for a de minimis settlement. In an attempt to resolve this matter expedi-
tiously, EPA is shouldering a much greater proportion of liability than can reason-
ably be established by the available documentary evidence. EPA’s settlement offer
will benefit all PRPs, including the School of Mines and the State. While EPA is
not privy to the details of the PRP settlement, it stands to reason that EPA’s agree-
ment to forego $185,000 of its response costs associated with site cleanup will re-
duce the total costs that are to be divided among all the PRPs.

Question 3. In the situation, above the Bureau of Mines admitted responsibility
for contamination of the 22,000 cubic feet. Yet when the emergency removal order
went out it only went to 12 private parties, the State, and the School of Mines. Can
you give any possible reason why EPA wouldn’t serve another Federal agency?
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Response. EPA engaged in significant fact finding efforts to identify Federal and
private PRPs at the site. EPA followed our standard procedure when investigating
PRPs. This procedure required that EPA: (1) request all existing documentation re-
lating to the Site from the owner/operator of the Site; (2) follow up on the informa-
tion received from the Site by sending information requests to specific parties men-
tioned in that documentation who appear to have some liability; and (3) gather out-
side information relating to the Site or specific PRPs where available.

It is not uncommon, when dealing with activities which occurred 10 to 15 years
prior to the initiation of EPA’s cleanup activities, to encounter difficulties in locating
documentation in support of a case against a party. For the School of Mines case,
only a small percentage of the non-Federal parties contacted by EPA were able to
provide documentation regarding hazardous substances they sent to the site. Like
the private PRPs, many of the Federal agencies had difficulty identifying any con-
nection to the site. EPA and other Federal agencies have record retention require-
ments and procedures which provide for the destruction of certain documents, such
as bid and grant proposals, after specified periods of time. Congress authorized the
promulgation of these procedures in 44 U.S.C. §3303. Other documents which are
considered permanent are eventually transferred to the Federal Records Center and
then to the National Archives. Where EPA had specific information about projects
performed by Federal agencies, the agencies were largely successful in locating addi-
tional records.

Question 4. Isn’t this an example that illustrates the Federal Government doesn’t
enforce against themselves, isn’t it true that no matter how responsible another
Federal agency is, EPA would not force them to comply with laws the private sector
should comply with?

Response. This response is undergoing OMB clearance.
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Jacksonwille, FL 32202

Fax (904) 359-7518

Telephone (904) 359-3100

TRANSPORTATION Wiiter's direct telephone line:

Pamela E. Savage
Senior Counsel (904) 3664228

September 18, 1997

The Honorable John Chafee
Chairman

Committee on Environment and Public Works
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

CSX Transportation, Inc. ("CSXT") submits these comments in connection with the Committee's
September 4 hearing on Superfund Reauthorization. Specifically, we would like to respond to some
erroncous comments by EPA Administrator Carol Browner regarding our involvement in a Superfund site
known as "Keystone." We understand that the EPA is aware of the error and also intends to correct the

record.
Bacl un

CSX Corporation, the parent company of CSXT, played no role with regard to the Keystone site.
CSXT's role at the site has always been as a de minimis party. In September of 1992, CSXT was one of
the eight parties that signed a de minimis consent decree with the Department of Justice and EPA.
CSXT was identified as one of the smallest contributors among the de minimis parties, and was assigned
$37,660 to cash out of the site. The basis for CSXT's allocation was the company's own CERCLA
Section 104(¢) response, which indicated that Keystone Sanitation picked up routine trash from the
railroad, with some used filters and rags mixed in. Although several other parties came under fire for
their 104(e) responses, no party ever challenged either the volume or the nature of CSXT's waste.

Entry of the de minimis decree was held up primarily by the large volume parties' disruptive
efforts. In early 1993, the United States sued a group of a dozen or so companies, which were large
contribuiors to the site. United States v. Keystone Sanitation Co., et al, No. 1-CV-93-1482 (M.D. Pa.).
Subsequently, on May 5, 1993, the United States finally lodged the de minimis consent decree in a
separate action. United States v. Borough of LeMoyne, et al, No. 4-CV-93-0667. The de minimis decree
was entered on November 17, 1994, but not before the original large contributor defendants in the
Keystone Sanitation case brought a third-party contribution action against some 160 defendants,
including CSXT and the seven other de minimis parties. On November 23, 1994, the judge in that action
issued an order for the original defendants to show cause why the third-party complaints against the
eight de minimis parties should not be dismissed. In response, on December 16, 1994, the third-party
plz:‘i::liffs dismissed the case against the eight de minimis parties, and CSXT's role in the case effectively
ended.
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The Honorable John Chafee -2- September 18, 1997

Administrator Browner's Testimony

Administrator Browner testified that EPA had sued eleven parties at the site which, based on
EPA's documentation, were the sources of "the lion's share of the hazardous waste at the site”, She
further stated that the eleven parties "unfortunately, did turn around and seek contribution for clean-up
cost from 168 other parties”. She also stated that the 11 companies sent "a very large amount of
hazardous and toxic waste [to the site], and you had others sending garbage, municipal solid waste".

However, the Administrator then made a series of erroneous statements regarding the role of
CSXT's parent company in the case:

* "One of the companies in the 11 here is CSX, a very large operation.”

CSX was not one of the 11 original defendants sued by the government. Rather, CSXT was
one of the more than 160 third-party defendants sued by the original defendants.

¢ "They [CSX] were sending large volumes of hazardous waste to the landfill."

This, too, is incorrect. CSXT sent primarily trash and rubbish to the landfill, arguably with
small amounts of hazardous substances mixed in.

¢ "They [CSX] would be off the hook, as you say, for any clean-up costs at this landfill
under a carve-out disposal.”

CSXT has already cashed out of the site as a de minimis party, not as a large party seeking a
carve-out settlement.

* "If they [CSX] had sent it to their own site, if they'd Kept it on their property and that
had created a Superfund site, they would be responsible for the clean-up costs."

It is true in the normal instance that a party who disposes of waste on its own property, which
then becomes a Superfund site, is liable for clean-up costs. However, the nature of CSXT's
waste in this case was largely benign, and it is a stretch to conclude that CSXT's waste alone
would have caused attention under the Superfund program.

¢ "Ifyou take this site as an example and say, nobody pays anything to cover the clean-up
cost, nobody pays their fair share, including the very large contributors of hazardous
waste, and that cost comes to the taxpayers, it is quite significant."

CSXT paid $37,660 as a de minimis settler. That amount was determined by EPA to be
CSXT's fair share.



96

The Honorable John Chafee -3- September 18, 1997

We appreciate your assistance in correcting the record with regard to these erroneous comments.
If you have any questions, please do not hesitate to call.

Very truly yours,

Pamela l-f.iavage sz/L'

cy:  The Honorable Max Baucus
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PREPARED STATEMENT OF TERRY D. GARCIA, ACTING ASSISTANT SECRETARY FOR
OCEANS AND ATMOSPHERE, NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRA-
TION, DEPARTMENT OF COMMERCE

Mr. Chairman and members of the committee, I appreciate the opportunity to
submit testimony for the record on behalf of the Federal natural resource trustees
concerning the proposal recently circulated by the committee Staff (draft chairman’s
mark dated August 28, 1997) for reforming the natural resource damages (NRD)
provisions of the Comprehensive Environmental Response, Compensation, and Li-
ability Act (CERCLA or Superfund). I am Terry D. Garcia, Acting Assistant Sec-
retary for Oceans and Atmosphere in the Department of Commerce, with respon-
sibility for the National Oceanic and Atmospheric Administration (NOAA). I am pre-
senting this testimony on behalf of the Federal agencies that act as trustees for nat-
ural resources under CERCLA. Carol M. Browner, Administrator of the Environ-
mental Protection Agency (EPA), will present testimony on other aspects of the com-
mittee’s proposal.

INTRODUCTION AND SUMMARY

At the outset, I and my Administration colleagues would like to express our grati-
tude to the chairman and to the committee for the constituent outreach process and
the bipartisan process of negotiation that the Majority has undertaken with the Mi-
nority and the Administration to achieve a Superfund reform bill that has broad bi-
partisan support. We are disappointed that this process has been suspended, and
we would urge that the committee resume that process at the earliest possible date
following these proceedings. I am confident that the dialog that the committee has
established with the Federal natural resource trustees will result in broadly sup-
ported, responsible provisions addressing NRD, and the Administration is commit-
ted to working with the committee and affected stakeholders to that end.

The Administration would also like to commend the committee for the many im-
provements in this draft NRD title when compared to S.8, the Superfund bill pre-
viously before the committee. The changes reflected in the current draft reflect a
concerted effort by the committee to respond to some of the strong objections that
the Administration and stakeholders have expressed concerning S.8. For example,
this draft includes much-improved provisions concerning consistency between natu-
ral resource restoration and response. Significant changes to the “phased payment”
proposal make this provision compatible with current enforcement practice. The pro-
vision for a “lead administrative trustee,” in lieu of a lead decisionmaking trustee,
responds to concerns raised by Federal, State, and Tribal trustees concerning rec-
ognition of their respective trust responsibilities. Most notably, this draft adopts the
well-established “cost-effective” criterion in place of the vague, ill-considered, and
onerous “cost-reasonable” criterion that S.8 imposed on restoration decisions, which
threatened to mire NRD cases in greater monetization of damages, at the expense
of the Administration’s restoration-based approach to NRD.

We also have been heartened by the committee’s continued effort to develop two
provisions that are essential to any responsible NRD legislation: an appropriate
clarification of the statute of limitations; and express provision for review of trustee
restoration decisions (as distinct from issues of liability) on the basis of an adminis-
trative record. However, for reasons stated below, we believe that these two aspects
of the current proposal remain seriously flawed. Indeed, one of the most salutary
aspects of S. 8, the critical provision stating that judicial review of trustee decisions
will be on the basis of the administrative record, has, quite inexplicably, been de-
leted. If this deletion was purposeful, it is one of the areas where this draft NRD
title is moving decidedly in the wrong direction. Nonetheless, assuming that this de-
letion does not import a change in policy, we remain hopeful that our differences
may center on issues of technical detail and implementation rather than on fun-
damental policy disagreements, and that we might readily reach consensus if nego-
tiations resume.

Despite the substantial progress that the proposal reflects, however, the Adminis-
tration would have to oppose this proposal strongly if it were to be considered for
mark-up in its current form, primarily for two reasons. First, this bill continues to
include S.8s most odious feature: unwarranted restrictions on the range of values
that trustees may consider in deciding the appropriate steps to achieve full restora-
tion of the losses that communities suffer when natural resources are injured, lost,
or destroyed by a release of hazardous substances. Second, the failure to address
clearly the Administration’s concerns with respect to the statute of limitations and
record review issues would defeat the Administration’s effort to reform its NRD pro-
grams in a manner that focuses these programs on restoration, because it creates
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new incentives to use litigation as a means of delaying or avoiding restoration obli-
gations.

We would also note that the Administration was given an incredibly short space
of time to review the draft; therefore, we have not had adequate time to consider
its full implications. We are also concerned that the committee is not soliciting the
views of Tribes. The Administration continues to advocate the adoption of the NRD
legislative reform proposal transmitted to the committee on October 7, 1996. The
Administration stands ready to resume discussions to develop legislation that builds
on the progress reflected in the current committee draft and more frilly incorporates
the essential features of the Administration’s proposal.

PROGRAMMATIC OVERVIEW

At this point, the committee is aware of the important role that NOAA and other
natural resource trustees serve in restoring natural resources that have been in-
jured or lost as a result of a release of hazardous substances. For convenience, I
would refer the committee to my testimony for the record at the committee’s pre-
vious hearing, which focused on S.8 (testimony dated March 5, 1997, by Terry D.
Garcia, on behalf of the Department of Commerce, the Department of the Interior,
Th? De};artment of Agriculture, the Department of Energy, and the Department of
Defense).

The goal of the NRD program under CERCLA is to ensure that the nation’s valu-
able public trust inheritance is passed on for the use and benefit of future genera-
tions. Under the statute, natural resource trustees include not only Federal agencies
like NOAA, but also the States and Indian Tribes, all of whom act as stewards of
natural resources on behalf of the public. In fulfilling their trust responsibilities to
affected communities, the trustees typically seek both “primary restoration” (to re-
turn natural resources to the condition that would have existed but for the release
of hazardous substances), and “compensatory restoration” (to restore the natural re-
source services and amenities that communities lose from the time of the release
until the completion of primary restoration).

CERCLA’s provision for both primary and compensatory restoration reflects the
significant role that natural resources play in many communities affected by re-
leases of hazardous substances. Natural resources are essential to the hunting and
fishing that sustain the economic life of many communities, and the quality of life
in many others. Consequently, the NRD provisions of CERCLA are important to the
future of many communities and particular industries. Commercial fishermen are
depending on NOAA'’s restoration of sediment in the Montrose open-water DDT site
off southern California, and fish habitat in Panther Creek at the Blackbird mine
site in Idaho. Small businesses like charter boat operators in Tacoma, Washington,
are depending on the Department of the Interior, the Department of Commerce, and
the State of Washington to revitalize the commercial and recreational fishing in-
dustry in Commencement Bay. To date, only 5 percent of all sites listed on the Na-
tional Priorities List (NPL) have required restoration in addition to remediation.
However, in some cases, the future of entire regions may depend on the effective-
ness of CERCLA’s NRD provisions: Anaconda, Montana, whose State government is
pursuing natural resource damage claims to restore natural resources in the Clark
Fork River Basin, anxiously awaits restoration of natural resources that are essen-
tial to the future of its angling and tourist trades, knowing that their economic fu-
ture hangs in the balance.

Accordingly, the Administration strongly supports the NRD programs adminis-
tered by Federal, State, and Tribal trustees under CERCLA. The Administration
has strongly opposed proposals, like those seen in S.8, that would undermine the
trustees’ efforts to replace or restore injured natural resources. Nonetheless, we
agree that certain legislative reforms may be appropriate to strengthen the pro-
gram. We have been pleased to participate in the committee’s process of discussing
the concerns of a range of stakeholders, and look forward to developing a bipartisan
proposal on NRD that has broad support. We also believe that many of our adminis-
trative efforts to reform the NRD program can provide an appropriate template and
point of reference for legislative change.

For example, our shift to a “restoration-based” approach, in which the focus of the
NRD program is on restoration planning rather than litigation over monetized dam-
age claims, is reflected in both the Administration’s proposal and, to some extent,
in the committee’s draft NRD title. The Administration is currently embarking on
a broad effort to ensure greater coordination between trustees and response agen-
cies, such as the EPA and the Coast Guard, so that response actions and natural
resource restoration are frilly coordinated. In these and other efforts, we are seeking
to incorporate the views of the committee as well as those of affected constituencies,
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including States and Tribes, environmental and community groups, and industry.
We believe that our administrative reform efforts have advanced the legislative re-
form dialog, and we look forward to working with the committee as our administra-
tive reform efforts continue.

SPECIFIC OBJECTIONS TO THE CURRENT DRAFT NRD TITLE

1. Restrictions on Interim Loss Compensation

The inclusion in the current committee draft of numerous restrictions on the val-
ues that may be considered by trustees in determining the appropriate level of pri-
mary and compensatory restoration of natural resources plainly violates the Admin-
istration’s principles for legislative reform of CERCLA, which were provided to this
committee by Administrator Browner on May 7, 1997. As articulated in those prin-
ciples, the Administration strongly opposes “repeal of all or part of the current li-
ability standards” as well as any “limitation on the type of values that may be con-
sidered in determining the scope or scale of restoration or damages.”

Under existing law, natural resource trustees are authorized to recover frill com-
pensation for the public’s interim loss of resource services from the date that a natu-
ral resource is injured by a hazardous substance release until the date the resource
has frilly recovered. These recoveries compensate the public for real, and often sig-
nificant, losses that are not addressed by restoring injured resources to baseline
many years after the injury first occurred. A community that has lost its oppor-
tunity to fish a stream, hike a trail, or enjoy a spectacular and pristine vista be-
cause of a hazardous substance release is not made whole by the promise of primary
restoration that may only occur years—or even decades—in the future. For example,
at Lavaca Bay, Texas, a ban on harvesting crab, oyster, and finfish has been in
place since 1988 due to mercury contamination. It is unacceptable to deny the af-
fected community compensation—in the form of restoration, replacement, or acquisi-
tion of equivalent resources—for the loss of nearly a decade of fishery closure. Such
long periods of interim loss can be devastating to local economies that depend on
revenues generated by their natural resource base.

Further, the longer it takes before baseline is restored, the greater the interim
loss is for the affected community. The absence of frill compensation for this loss
creates an incentive for potentially responsible parties (PRPs) to delay restoration
and engage in tactical litigation to defer its restoration obligations, because the af-
fected community is asked to bear the entire cost of the delay. Providing frill com-
pensation for interim loss, by contrast, gives PRPs an effective incentive for initiat-
ing, implementing, and completing restoration measures in a timely manner.

Restrictions on compensatory restoration also tend to distort the decisionmaking
process for trustees in selecting primary restoration alternatives that satisfy their
trust responsibilities. For example, there are many cases where the most appro-
priate primary restoration approach is to rely on natural recovery, due to the high
cost and technical difficulty presented by other alternatives. This is the case with
respect to the New Bedford harbor restoration, following extensive contamination of
the harbor by PCBs. Reliance on natural recovery may indeed be the preferable al-
ternative in such cases, but only if the trustees have authority to take appropriate
steps to compensate for interim loss. In the absence of such authority, trustees may
be discouraged from relying on natural recovery, because trustees cannot satisfy
their trust responsibilities through the adoption of a natural recovery option that
results in more protracted interim losses that cannot be frilly compensated. I would
note that affected communities are unlikely to accept natural recovery options
where provisions for interim loss compensation are inadequate.

There are two provisions in the draft NRD title that could eliminate recovery for
interim losses altogether. The title limits the measure of natural resource damages
to “the cost of restoration, replacement, or acquisition of the equivalent of a natural
resource that suffers injury, destruction, or loss caused by a release” (p. 230, lines
9-17). The title also states that “[t]he goal of any restoration shall be to restore an
injured, destroyed, or lost natural resource to the condition that the natural re-
source would have been in but for the release of a hazardous substance” (p. 238,
lines 21-25). These two provisions taken together could be construed as eliminating
compensatory restoration, because such restoration is not intended to return injured
resources to their baseline (but-for-the-release) condition. Instead, compensatory res-
toration is designed to provide affected communities with the natural resource serv-
ices and amenities they would have enjoyed but for the release.

2. Provision for “Temporary Replacement”

The draft title does make allowance for some interim loss compensation by au-
thorizing recovery of the costs of “temporary replacement of the services provided
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by the injured, destroyed, or lost natural resource” (p. 230, lines 17-20, also p. 240,
lines 13-17). However, if this provision is intended to provide redress for the interim
losses that members of the public incur when their natural resources are despoiled,
it is woefully inadequate, for at least three reasons.

First, limiting compensatory restoration to temporary replacement of the services
lost could be read as restricting trustees to addressing only those interim losses that
can be offset prospectively. Such a reading would unfairly and arbitrarily bar the
public due compensation for losses that accrued before trustees were able to deter-
mine whether particular natural resource injuries had in fact been caused by a par-
ticular release from a specific facility and to select appropriate restoration projects.

Second, the draft title’s reference to “replacement of the lost services” could elimi-
nate needed flexibility to undertake compensatory restoration that provides services
different than those lost. In some cases, trustees cannot replace the same services
as those lost (e.g., a unique park has been closed). In others, it would not make
sense for the trustees to do so (e.g., a fishing stream is closed, but enhancing access
on a substitute stream would threaten populations in the other stream). In such
cases, trustees should retain the ability to consider projects that enhance the level
of resource services available to the public but do not replace the same services as
those lost.

Third, the draft title’s reference to “temporary” replacement may prohibit trustees
from considering worthwhile projects that are appropriately scaled and discounted
to provide the same total quantity of services as those lost in the interim, yet result
in a permanent improvement in resource services. For example, if 50 acres of wet-
land are lost for 10 years, trustees should not be restricted to the unrealistic option
of acquiring or constructing 50 replacement acres for only 10 years. Instead trustees
should have the flexibility to consider permanent acquisition of additional wetlands
of less than 50 acres that provide services comparable to those that the 50 acres
would have provided during that 10-year period.

Reliable and valid methods exist for determining the appropriate scale of such
projects, and trustees should be allowed to continue using them.

3. Ban on Consideration of Nonuse Values

The draft title states that “[t]here shall be no recovery under this Act for any im-
pairment of nonuse values” (p. 231, lines 1-3). This ban on compensation for nonuse
losses is an unacceptable limitation on the type of values that may be considered
in determining the scale of restoration. This provision could prevent adequate com-
pensation for injuries to the unique or pristine natural resources we treasure the
most.

There is no debate over whether people derive value from natural resources be-
yond their utility for immediate and direct human use. This fact is demonstrated
whenever individuals make charitable donations or support government regulation
and spending for the protection of species and places they themselves do not see or
visit. Some natural resources, such as Katmai Wilderness Area in Alaska, are val-
ued by the public specifically because they have escaped human use. Other re-
sources are heavily used but that use represents only a fraction of the benefits the
public derives from them. Units of the National Park System, such as Yellowstone
National Park, and State parks, such as Anza Borrego Desert in California, were
established in explicit recognition of the value we receive from ensuring that our
grandchildren and our grandchildren’s children will be able to enjoy the same expe-
rience we do when we visit these special areas. We derive value from simply know-
ing that our public natural resources exist unimpaired, for the sake of future gen-
erations and the integrity of the global ecosystem.

This fact was vividly illustrated following the EXXON VALDEZ oil spill in Prince
William Sound, Alaska. Prince William Sound, with its pristine natural beauty, is
a national treasure, but few would contend that its value (and the losses to the pub-
lic) could be adequately measured by quantifying direct human use of the sound for
recreation or commerce. The public response to that spill, and the insistence by the
trustees and the public that there be frill compensatory restoration, reflects the
public’s very strong sense of values beyond those measured by actual human use
of a resource.

Whenever natural resources are injured by contamination, the public may experi-
ence a reduction in nonuse value. These reductions can be very significant when a
unique resource has been injured, or when restoration is slow or will never return
the resource to baseline. Under existing law, trustees may consider nonuse values
when determining restoration projects that compensate for interim losses. Retention
of this authority is crucial to ensuring that the public is made whole after a hazard-
ous substance release.
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As mentioned above, the Administration supports codifying a restoration-based
approach to compensating for interim loss. Under such an approach, if a trustee can
provide the same services as those lost, the trustee need not explicitly determine
whether and how much use or nonuse value was lost. The trustee simply selects
a project that generates the same quantity of services as those lost over time and
asserts a claim based on the cost of implementing the project. However, as also dis-
cussed above, sometimes trustees cannot create the same services as those lost. This
situation arises whenever a unique resource is injured, which is also one of the situ-
ations in which nonuse losses are likely to be most significant. In these cases, trust-
ees should be allowed to undertake compensatory restoration projects that improve
the level of other resource services available to the public, but only if such improve-
ments are commensurate with the losses resulting from the release. To ensure that
such projects are appropriately scaled, trustees need to compare quantities of serv-
ices lost to quantities of services gained, and economic valuation may, in some cases,
be the best-method for making this comparison. In such cases, failure to consider
the total value of the natural resources (use value plus nonuse value) could result
in the selection of projects that significantly undercompensate the public, thus creat-
ing an incentive for PRPs to take fewer precautions to prevent future spills in pris-
tine areas, where direct human use is low, than in already degraded areas, where
direct human use is higher.

The draft title’s restriction on nonuse values may also prevent trustees from se-
lecting appropriate primary restoration actions. While the Administration agrees
that imposition of a rigid, quantitative cost-benefit test on restoration selection is
inappropriate, trustees often need to make some evaluation of benefits for purposes
of determining the cost-effectiveness of different alternatives. Barring any consider-
ation of nonuse values in that evaluation may unfairly bias the restoration selection
process away from active restoration, even if natural recovery takes decades and
notwithstanding the very real and significant human and ecological losses incurred
in the interim.

Furthermore, the draft title may impose an unwarranted burden on trustees even
when they are not attempting to explicitly address lost nonuse values. The ban on
compensation for impairment of nonuse values could be read as requiring trustees
to demonstrate that a restoration project compensates only for impairment of use
values.

Restoration projects designed to restore use values may incidentally restore some
of the lost nonuse values. Therefore, it may be difficult to demonstrate that a res-
toration project only addresses lost use, particularly where the project is restoring
services, such as habitat, that are not directly used by humans but are used by
other resources.

4. Statute of Limitations

As stated above, an essential component of any responsible NRD reform bill is an
appropriate clarification of the statute of limitations. The existing statute of limita-
tions for NRD claims at sites other than Federal facilities, facilities listed on the
NPL, and facilities at which a remedial action is otherwise scheduled, is 3 years
after the later of: (1) the date of the discovery of the loss and its connection with
the release; or (2) the date on which the natural resource damage assessment regu-
lations are promulgated. This provision has engendered a great deal of confusion
and litigation. In some cases, trustees have felt compelled to file premature claims,
before the scope of needed restoration is even known, in order to guard against the
most extreme and unfavorable interpretation of the current limitations period.
When claims are filed prematurely, the NRD action becomes focused on monetized
damage claims, which is inconsistent with the restoration-based approach advocated
by the Administration and reflected, in several respects, in the draft title.

The draft title would revise the current statute of limitations “[w]ith respect to
a facility for which the trustees and the potentially responsible parties, after the
date of enactment of the [Act] have entered into a cooperative agreement governing
the conduct and scope of a natural resource damage assessment and allocating the
costs of the assessment.” The deadline for filing such claims would be the “earlier
of 6 years after the date of signing of the cooperative agreement, or 3 years after
the completion of the damage assessment” (p. 241, lines 9-25).

Unfortunately, this revision to the statute of limitations does not appropriately
address existing problems and could cause more. The draft title does not provide
any clarification of the existing deadline. Instead, the draft provision would only
apply where trustees and PRPs have entered a cooperative agreement; where there
were no such agreements, the existing problematic deadline would still apply. Fur-
ther, the draft provision creates a disincentive for PRPs to work cooperatively with
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trustees whenever one or more PRPs might benefit from the uncertainty associated
with the current statute of limitations.

As the Administration has stated in its proposal, the existing statute of limita-
tions for non-NPL facilities should be changed to 3 years from the date of comple-
tion of an assessment in accordance with the damage assessment regulations or the
completion of a restoration plan adopted after adequate public notice.

5. Record Review

The draft title includes provisions authorizing trustees to establish an administra-
tive record for an assessment (p. 235, lines 6-20). However, the draft eliminates the
language included in S.8 that specified that judicial review was to be based on the
administrative record. The Administration supports an open assessment process in
which scientific and resource management decisions are made on the basis of the
best information from all interested parties, including the PRPs and the general
public. By authorizing creation of a record but failing to restrict judicial review to
the material in that record, the draft title provides no incentive for PRPs to provide
their data to the trustees while the record is being compiled and restoration deci-
sions are being made. In fact, the provision will likely encourage tactical withhold-
ing of information by PRPs, promotes dilatory litigation, and contravenes public
right-to-know. The draft should be modified to make explicit that judicial review of
assessments will be limited to the administrative record and that the court will up-
hold trustees’ selection of a restoration action unless it was arbitrary and capricious.

6. Limitation on Assessment Costs

In addition, the draft title arbitrarily bars recovery of certain assessment costs.
The draft title prohibits recovery of the cost of “conducting any type of study relying
on the use of contingent valuation methodology” (p. 236, lines 14-17). Trustees
should have the flexibility to use and recover the cost of any assessment procedure,
so long as the procedure is valid and can be performed at a reasonable cost. The
draft title already requires trustees to conduct assessments “in accordance with . . .
scientifically valid principles” (p. 233, lines 15-18). The CERCLA natural resource
damage assessment regulations contain a detailed definition of reasonable assess-
ment costs that requires, among other things, that the cost of an assessment be less
than the amount of damages being assessed (43 CFR 11. 14(ee)). The Administra-
tion believes these provisions adequately protect against unwarranted assessment
costs. Furthermore, contingent valuation (CV) is a reliable and valid methodology
when appropriately applied. CV has been used for years by industry for market re-
search, and by governments for cost-benefit analyses of regulations and public works
projects. CV 1s the only tool currently available for explicitly measuring lost nonuse
values. It is also an important tool for measuring use values of natural resources.

7. Other Concerns

The draft title contains several other problematic provisions and fails to include
several important and beneficial amendments.

A. Barring Restoration and Recovery Upon Return to Baseline.

The draft title includes a provision that would bar recovery of all restoration costs
“if the natural resource returned to the baseline condition before the earlier of . . .
the filing of a claim for natural resource damages; or . . . the incurrence of assess-
ment or restoration costs by a trustee” (p. 232, lines 10-24). The Administration has
actively considered such a proposal while exploring ideas that might respond to con-
cerns raised by the committee and by industry representatives. The Administration
is concerned, however, about the possibility that such a provision could unfairly
eliminate all public compensation where resources recovered naturally before trust-
ees began their assessment work, notwithstanding the fact that the public may have
incurred substantial interim losses. This could be especially problematic, particu-
larly for State and Tribal trustees, where a trustee is proceeding as expeditiously
as possible to assess the effects of known hazardous substance releases, but staff
and funding constraints delay assessment and restoration. It may not be appro-
priate for the public to bear the cost of interim loss of resources in cases where
trustees are simply unable to begin assessment work for this reason. In other cases,
the public may have experienced clear losses, yet trustees may have had no reason
to suspect that the losses were a result of a hazardous substance release until after
natural recovery occurs. This provision also might create a disincentive for PRPs to
provide timely notification of releases, since by delaying or failing to provide such
notification, they might avoid liability for the public’s loss altogether. For these rea-
sons, the Administration believes that this particular provision warrants further
%isl((:iussion and consideration by Federal trustees and by potentially affected stake-

olders.
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B. Modification of the “Double Recovery” Provision

The draft title modifies the bar on double recoveries by providing that any “per-
son” that recovers “damages, response costs, assessment costs, or any other costs
under this Act for the costs of restoring an injury to . . . a natural resource” shall
not be entitled to recovery under any law for the same injury (p. 233, lines 4-13).
Throughout our discussion with committee staffs there has been no policy reason
articulated for changing the existing double recovery provision. Furthermore, as
drafted, this provision could be interpreted to preclude a recovery by the United
States for natural resource damages (including interim losses) if the United States
has previously recovered for “any” costs of a response action that in some respect
affected, but did not frilly address, a natural resource injury, such as by enhancing
recovery of an injured resource. Because CERCLA defines “person” to include the
United States, rather than “agencies of the United States,” a response cost claim
brought by EPA could be read to bar a subsequent NRD claim brought by a trustee.

C. Encouragement of Trustee Conflicts

The draft title requires that the natural resource damage assessment regulations
include procedures under which “all pending and potential trustees identify the in-
jured natural resources within their respective trust responsibilities, and the au-
thority under which such responsibilities are established, as soon as practicable
after the date on which an assessment begins” (p. 243, lines 16-22). The Adminis-
tration agrees that it is appropriate to ensure that trustees pursue claims only for
those resources that fall under their trusteeship and, thus, are public resources.
However, this draft provision could be interpreted as requiring not only that trust-
ees determine which resources are public but also that they delineate the overlap-
ping jurisdictions of all the different trustees. If all trustees are working together
resolving such inter-trustee jurisdictional issues is unnecessary. On the other hand,
requiring trustees, as one of the first steps in the damage assessment, to address
such potentially contentious issues could create conflicts where none currently exist
and undermine the goals of inter-trustee coordination.

D. Transition Rule

The draft (MU) title includes a transition rule that selects among sites for applica-
tion of the bill’s provisions. The Administration has not had an opportunity to un-
derstand the particular rationale by which the committee developed this rule, but
we are concerned that this transition rule may operate arbitrarily and unfairly in
its selection of the sites to which the new provisions apply.

E. Omissions

There are numerous other aspects of the proposal that are of concern to the Ad-
ministration. We are identifying a limited number of omissions for your consider-
ation now, with the expectation that more technical issues can be resolved if staff
negotiations resume.

e The draft title fails to authorize the recovery of enforcement costs, thus prevent-
ing the public from being made whole for the costs of the release.

¢ The draft title omits the clarification in the Administration’s proposal that the
government may split response claims and natural resource damage claims, and
that natural resource damage claims are not compulsory counterclaims to claims
against the government for recovery of response costs or performance of response
action.

e The draft title fails to include provisions identified in the Administration’s pro-
posal explicitly requiring consultation with trustees before selection of a remedial
action, and calling for new regulations governing coordination with trustees regard-
ing listing of sites on the NPL, investigations of releases, and selection of response
actions.

e The draft title fails to include provisions identified in the Administration’s pro-
posal adding references to notification of tribal trustees by response agencies.

CONCLUSION

The Administration appreciates the opportunity to provide testimony on this draft
proposal. In spite of the committee’s concerted effort to modify or eliminate many
of the most objectionable provisions of S. 8, the Administration strongly opposes this
draft title in its current form and urges the committee instead to adopt the Adminis-
tration’s proposal or to incorporate more frilly the elements of that proposal in the
committee’s draft. NOAA and all of the other Federal natural resource trustees
stand ready to resume negotiations with the committee so that, together, we can de-
velop a broadly supported, bipartisan proposal on NRD that can move forward in
this session of Congress.
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Thank you, Mr. Chairman. This concludes my statement.

PREPARED STATEMENT OF THE HONORABLE E. BENJAMIN NELSON,
GOVERNOR OF NEBRASKA

INTRODUCTION

Good morning Mr. Chairman and members of the committee. My name is E. Ben-
jamin Nelson. I am Governor of the State of Nebraska and chair of the National
Governors’ Association (NGA) Committee on Natural Resources. This testimony is
presented on behalf of the National Governors’ Association, but has been developed
in close consultation with the Environmental Council of States (ECOS) and the As-
sociation of State and Territorial Solid Waste Management Officials (ASTSWMO),
which represent State officials who manage the Superfund program on a daily basis.

The States have a strong interest in Superfund reform and believe that a variety
of changes are needed to improve the Superfund program’s ability to clean up the
nation’s worst hazardous waste sites quickly and efficiently. We commend U.S. En-
vironmental Protection Agency (EPA) Administrator Carol Browner for many of the
administrative reforms she has developed for this program. However, we still be-
lieve that legislation is required. If I leave you with one message today, let it be
our hope that Senators on both sides of the aisle will continue to work in a biparti-
san fashion to craft a Superfund reform package that can be signed into law. The
Governors are committed to doing everything within our power to assist in that ef-
fort and hope to continue working cooperatively with both the majority and the mi-
nority to develop a final bill that enjoys broad bipartisan support and can be signed
by the President.

Mr. Chairman, Senator Smith, I want to commend you for developing a very good
starting point for the kind of bipartisan negotiations that are required to develop
a bill the President can sign. I know that there remain important differences be-
tween Republicans and Democrats and between States and the Administration, but
we see the chairman’s mark as a significant step toward resolving the concerns that
were expressed by both EPA and the States concerning the underlying bill. Impor-
tant compromises have been made in the development of this legislation, and we
hope the spirit of compromise will continue on a bipartisan basis.

The States appreciate the opportunity to review and comment on the draft chair-
man’s mark dated August 28, 1997. Today, I would like to address NGA’s overall
assessment of the bill and suggest a few areas where improvements could be made.

BROWNFIELDS REVITALIZATION AND VOLUNTARY CLEANUP PROGRAMS

The Governors believe that brownfields revitalization is critical to the successful
redevelopment of many contaminated former industrial properties, and we commend
the committee for including brownfields language in the bill.

The Governors would like to emphasize the importance of State voluntary cleanup
programs in contributing to the nation’s hazardous waste cleanup goals. States are
responsible for cleanup at the tens of thousands of sites that are not on the National
Priorities List (NPL). In order to address these sites, many States have developed
highly successful voluntary cleanup programs that have enabled sites to be remedi-
ated quickly and with minimal governmental involvement. It is important that leg-
islation support and encourage these successful programs by providing clear incen-
tives and flexibility. Frankly, we feel an increased need for congressional direction
because the guidance on State voluntary cleanup programs that EPA is about to fi-
nalize does not afford us the necessary and appropriate flexibility. It is the view of
States that voluntary cleanup programs and brownfields redevelopment are cur-
rently hindered by the pervasive fear of Federal liability under the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA) of 1980. We
strongly support the provisions in the chairman’s mark that encourage potentially
responsible parties and prospective purchasers to voluntarily cleanup sites and
reuse and redevelop contaminated property. The draft achieves this goal by preclud-
ing subsequent Federal enforcement at sites where cleanup has occurred under
State programs and by providing needed liability protections for prospective pur-
chasers and owners of property contiguous to contaminated sites. However, in the
event EPA discovers an imminent and substantial threat to human health and the
environment at a site, NGA does support EPA’s use of its emergency removal au-
thority. We also believe that an important provision has been included that clarifies
EPA’s authority to take action at a site if a State requests the President to do so.
Any assignment of liability, however, must be consistent with liability assigned
under State cleanup laws.
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Finally, we would like to make the distinction that while the draft would preclude
Federal enforcement for sites in a State voluntary cleanup program, you have not
provided a release from Federal liability. We believe that this would leave poten-
tially responsible parties vulnerable to third party suits and would effectively take
much of the incentive out of entering a State voluntary cleanup program. We would
like to work with the committee to address this provision.

STATE ROLE

The impacts of hazardous waste sites are felt primarily at the State and local lev-
els, so each State should have the option to take over and administer as much of
the program as they can. The Governors support the efforts of Senators Chafee and
Smith to provide us with options to enhance the role of States in this program. We
appreciate the inclusion of options for authorization, expedited authorization, dele-
gation, and limited delegation by agreement in the draft and feel that this allows
for maximum flexibility to meet State needs and objectives. We especially support
the authorization provisions that allow States to operate their programs in lieu of
the Federal program. Where a State is authorized to operate a program in lieu of
the Federal program, States should receive adequate Federal financial support.

The creation of an expedited process to delist from the NPL a site for which a
State has assumed responsibility will help provide a necessary finality to the Super-
fund process and will help prioritize time and money on remaining problems.

However, the States cannot support allowing EPA to withdraw delegation on a
site-by-site basis. EPA should periodically review State performance instead of in-
volving itself in site-by-site oversight. If program deficiencies are found, a State
should have an opportunity to resolve them before EPA proceeds to withdraw au-
thorization or delegation. Withdrawal of delegation should be consistent with the
criteria for approval or rejection of a State’s application for delegation.

The Governors strongly support a 10 percent State cost-share for both remedial
actions and operations and maintenance and appreciate the retention of this provi-
sion in the chairman’s mark. The Governors would like to ensure that the provision
for States to petition the Office of Management and Budget (OMB) is a workable
mechanism to deal with any cost-shifts resulting from changes in liability, and that
reform does not result in a higher cost-share than States currently pay.

SELECTION OF REMEDIAL ACTIONS

Because of the complexity and importance of the title on “Selection of Remedial
Actions,” I would like to respectfully request more time to provide detailed com-
ments and have them included in the record after we have had time for more ade-
quate review. Although we will undoubtedly have some comments with this title,
there are several key improvements that I would like to touch on today.

The Governors believe that changes in remedy selection should result in more
cost-effective cleanups; a simpler, more streamlined process for selecting remedies;
and a more results-oriented approach. We believe the bill moves significantly in this
direction. Many of these reforms seem to us to be codifications and improvements
of EPA’s administrative reforms.

As you know, allowing State-applicable standards to apply at both NPL and State
sites is of great importance to the Governors. We greatly appreciate and strongly
support measures to allow State applicable standards and promulgated relevant and
appropriate requirements to apply to all site cleanups. The Governors agree with
the importance of considering different types of land uses when determining cleanup
standards and appreciate the inclusion of provisions in the bill that provide for
State and local control in making determinations of foreseeable land uses. We would
like to ensure that, when appropriate, feasible, and cost-effective, the cleanup stand-
ards chosen allow for unrestricted use of the site. In addition, we would like to en-
sure that land-use decisions are not second-guessed by EPA.

The Governors believe groundwater is a critical resource that must be protected.
The use of State applicable standards and the opportunity for State and local au-
thorities to determine which groundwater is actually suitable for drinking are essen-
tial during the remedy selection process. While we believe that groundwater needs
to be protected, we need to ensure that these provisions are workable and flexible.

The Governors recognize that there are some records of decision (RODs) that
should be reopened because of cost considerations or technical impracticability.
However, we have been concerned about a flood of petitions to reopen, and we be-
lieve the Governor should have the final decision on whether to approve a petition
to reopen a ROD in his or her State. We particularly appreciate the efforts of the
committee to improve the draft by removing the provision in S.8 that would allow
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a remedy review board to override a Governor’s veto of a petition to reopen a ROD.
NGA believes that this is a very important addition.

We would also like to commend you on removing the provision in S.8 that would
preempt State liability laws at sites where EPA has released a potentially respon-
sible party from Federal liability because the site has been cleaned up for unre-
stricted use. As you know, the Governors do not support preemptions of State law
and are grateful to you for incorporating our recommendations in your draft.

LIABILITY

The liability scheme employed in any hazardous waste cleanup program is critical
to the success of that program. The current CERCLA liability scheme serves some
purposes well. It has proved effective at encouraging better waste management, and
it has provided resources for site cleanups. However, the current system has a his-
tory of leading to expensive litigation and transaction costs. Therefore, the Gov-
ernors are not averse to some changes in liability, though we are concerned with
the resulting effects on the States. In general, we support the elimination of de
minimis and de micromis parties and believe the liability of municipalities needs
to be addressed. However, we question broader releases of liability for other cat-
egories of responsible parties. In any case, we would like to see convincing analysis
that any changes in the liability scheme provide adequate assurance and funding
so that sites will continue to be cleaned up and so that there will be no cost shifts
to the States.

Although it is clear that much effort has been focused on finding compromises and
creating a more equitable system, the Governors are still concerned that the
changes to the Federal liability scheme are not complementary to State liability pro-
grams. We are particularly opposed to the apparent preemption of all State liability
laws when a facility has been released from Federal liability. Preemption of State
liability laws at NPL sites effectively creates an inequitable situation in States be-
cause 1t creates an inconsistency in application of State law at sites throughout the
State. We want to avoid creating a scenario where there is a demand by potentially
responsible parties to be added to the NPL because the Federal liability scheme is
more favorable.

As I mentioned earlier, we fully support a release of Federal liability at non-NPL
sites where a release of liability has been granted under State cleanup laws protec-
tive of human health and the environment. Much emphasis has been placed on
modifying the language on liability, and we do not want to discount the obvious ef-
forts at compromise that can be seen in this draft. However, we would like more
time to review the provisions of this title and would like to work with the committee
to create a system that has fewer adverse impacts on State programs.

FEDERAL FACILITIES

The Governors support legislation that ensures a strong State role in the over-
sight of Federal facility cleanups. The double standard of separate rules applying
to private citizens and the Federal Government has a detrimental effect on public
confidence in government at all levels. Therefore, the Governors believe that Federal
facilities should be held to the same process and standard of compliance as private
parties. We would like to make sure that the intent of language in the draft allows
State-applicable standards to be applied at Federal facility sites in the same manner
that they apply at nonFederal facility sites.

The States would like to commend the committee for including provisions in the
chairman’s mark allowing EPA to transfer responsibility for Federal facilities to
States. However, we are unclear why the process is different and the provisions
much more restrictive than the provisions in Title II for nonFederal sites on the
NPL. One interpretation is that responsibility for Federal facilities may be trans-
ferred to States, but that States must at all times use the Federal remedy selection
process. We do not understand the justification behind this language and would be
greatly concerned if this precludes States from applying State applicable standards
to Federal facilities if they are more stringent than the Federal standards.

In addition, in virtually every other environmental statute, Congress has waived
sovereign immunity and allowed States to enforce State environmental laws at Fed-
eral facilities. A clearer, more comprehensive sovereign immunity waiver should be
developed that includes formerly used defense sites.

NATURAL RESOURCE DAMAGES

The current natural resource damage provisions of CERCLA allow Federal, State,
and tribal natural resource trustees to require the restoration of natural resources
injured, lost, or destroyed as a result of a release of a hazardous substance into the
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environment. The Governors feel this is an important program that must be main-
tained. We commend the committee for emphasizing restoration as the primary goal
of this program, extending the statute of limitations to 3 years from completion of
a damage assessment, and creating an effective date to protect claims and lawsuits
already filed. Protection of existing claims and lawsuits is a very important provi-
sion for all Governors, particularly Governor Marc Racicot of Montana who serves
as vice chair of NGA’s Committee on Natural Resources. We also suggest that the
committee consider removing from the trust fund the prohibition on funding natural
resource damage assessments and giving State trustees the right of first refusal to
be lead decisionmaker at NPL sites with natural resource damages. We also support
retention of nonuse damages.

MISCELLANEOUS

The States would like to applaud the inclusion in this draft of a provision to re-
quire the concurrence of the Governor of a State in which a site is located before
a site may be added to the NPL. NGA has fought long and hard to have this vitally
important provision included in legislative proposals.

We have concerns about an annual “cap” or limit on NPL listings. We believe that
by requiring a Governor’s concurrence on any new listings, a sufficient and appro-
priate limitation is placed on new listings. Further limitations are unnecessary. Be-
cause of differences in capacities among States, the complexities and costs of some
cleanups, the availability of responsible parties, enforcement considerations, and
other factors, limitations on new listings could result in some sites not being cleaned
up. We believe there should be a continuing Federal commitment to clean up sites
under such circumstances, regardless of whether an arbitrary cap has been exceeded
in any given year. The States are interested in working with the committee to re-
solve our concern.

CONCLUSION

Mr. Chairman, I would like to thank you for your hard work on this important
reform legislation and for providing me with the opportunity to communicate the
views of State government on Superfund reform. Again, NGA, ECOS, and
ASTSWMO are very encouraged by the direction you have taken with this legisla-
tion and are pleased that this draft reflects many important compromises that
should enjoy bipartisan support. We hope that members of both parties will roll up
their sleeves to pass Superfund reform legislation. I look forward to working with
both the majority and minority to bridge any differences and craft legislation that
can be signed into law.

RESPONSES BY GOVERNOR E. BENJAMIN NELSON TO QUESTIONS FROM
SENATOR WYDEN

Question 1. Isn’t it true that private parties have to comply with all applicable
environmental laws, both State and Federal, when they’re conducting cleanups at
Superfund sites and are subject to enforcement action if they fail to comply? Is it
good public policy to allow a double standard for private versus Federal cleanups
when it comes to complying with these laws?

Response. It is true that private parties must comply with all applicable State and
Federal laws during the course of remediation under the Comprehensive Environ-
mental Response, Compensation, and Liability Act (CERCLA) of 1980. The require-
ments of State environmental laws and Federal laws, such as the Clean Water Act,
the Clean Air Act, and the Resource Conservation and Recovery Act, are binding
on remediating parties under all circumstances.

As I stated in my testimony, the Governors believe that failure to hold the Fed-
eral Government to the same standards it imposes on private parties creates a dou-
ble standard and allows it to elude its civic responsibilities. This double standard
erodes the public’s faith in all levels of government, precludes States from consist-
ently enforcing the environmental standards that they have adopted as protective
of human health and the environment, and shifts the costs of remediating Federal
sites to State governments.

The Governors strongly recommend that Congress include in CERCLA a clear re-
quirement that Federal agencies comply with all procedural and substantive re-
quirements of State and Federal environmental law.

Question 2. Does the National Governors’ Association support adding language to
Superfund reform legislation to make it clear that Federal agencies must comply
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with applicable environmental laws during the course of Superfund cleanups at Fed-
eral facilities and/or clarify the authority of States to enforce these laws?

Response. The Governors recommend that Congress include a clear waiver of sov-
ereign immunity under CERCLA as it has under virtually every other Federal envi-
ronmental statute. A waiver of sovereign immunity would hold the Federal Govern-
ment to the same standards it has set for private parties and allow States to enforce
environmental requirements against Federal facilities in the same manner and to
the same extent they are enforced against private parties.

RESPONSE BY GOVERNOR E. BENJAMIN NELSON TO A QUESTION FROM
SENATOR MOYNIHAN

Question 1. The chairman’s mark asks for a cap on the number of new NPL sites.
How will this cap affect the “cleanup” of sites not yet on the NPL?

Response. As I testified, NGA opposes an arbitrary limitation or “cap” on the Na-
tional Priorities List (NPL) because it could preclude the Federal Government from
addressing a contaminated site if the cap had been reached in a given year. The
Governors recognize that sites may be discovered in the future that may require
Federal attention and believe that the Federal Government should continue their
commitment to cleaning up the most contaminated sites.

We believe that requiring a Governor’s concurrence on all NPL listings places a
reasonable and appropriate limitation on new NPL listings while ensuring that the
Federal Government maintains its necessary role.

RESPONSE BY GOVERNOR E. BENJAMIN NELSON TO A QUESTION FROM
SENATOR CHAFEE

Response. Mr. Chairman, I would like to take this opportunity to respond more
thoroughly to a question you asked me on September 4. You asked my opinion of
a comment made by Ms. Wilma Subra, the community participation representative
on my panel. She opposed a substantial State role in the Superfund program be-
cause of her lack of faith in her State government to protect the people.

I believe very strongly in the concept of federalism and the role of State govern-
ments in the lives of people every day. Governors take pride in their jobs and take
environmental protection very seriously. A substantial State role in this program is
entirely appropriate and necessary and all Governors take offense at Ms. Subra’s
assertion that people need the Federal Government to protect them from their State
government. The answer to this concern should continue to be the election process,
not the administrator of the U.S. Environmental Protection Agency.

The Governors commend you for including in your mark flexible opportunities for
States to administer the Federal Superfund program and a provision that requires
a Governor’s concurrence for all new NPL listings. These provisions strike an appro-
priate balance between the roles of State and Federal Governments.

I again thank you for the opportunity to testify and for the chance to respond to
additional questions for the record. If I, or any of the Nation’s Governors, can be
of any assistance as you continue to develop a bipartisan Superfund reform package,
please contact me directly. I look forward to working with you on these very impor-
tant issues.

PREPARED STATEMENT OF MAYOR JAMES P. PERRON, ELKHART, IN, ON BEHALF OF
THE U.S. CONFERENCE OF MAYORS

Good morning, Mr. Chairman and members of the committee. I am James Perron,
Mayor of Elkhart, IN. I am pleased to be here this morning and thank you for your
leadership in development of S.8 and in moving the legislative process forward with
this hearing. Today I am testifying on behalf of the United States Conference of
Mayors, which represents over 1100 cities with populations of 30,000 or more.

As Mayor of Elkhart for almost 15 years, I have dealt head-on with virtually
every environmental problem and opportunity available to a modern city today, in-
cluding: Superfund, groundwater contamination, recycling, closing a polluted land-
fill, riverfront redemption and many others. Our Environmental Center—built on
the site of the old city dump—and our EnviroCorps program, funded by
AmeriCorps—are award winning. We have an ongoing relationship with Notre
Dame University aimed at environmental management innovations. I know that
working together we can bring new success to Superfund and Brownfield initiatives.
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Mr. Chairman, I should note for the record that my experience with the Super-
fund program goes back almost to its beginning as well as the start of my may-
oralty. Soon after taking office in 1984, we learned that our municipal drinking
water supply was essentially a Superfund site. In the years that followed, working
closely with EPA, our community worked its way out of this dilemma. Our water
supply is now clean, and we have a Sole Source Aquifer Designation.

Our experience with brownfields is very real and hands-on. Elkhart is one of the
most densely industrialized cities in the country. We are among the Nation’s leaders
in per capita manufacturing jobs. Many projects have been slowed and others even
brought to a halt by problems associated with brownfields. The framework provided
by S.8, along with a willingness on the part of a city to work creatively with the
private sector, will go a long way toward accelerated brownfield recycling.

The Nation’s mayors are uniquely interested in Superfund reform, because we
have been directly affected by the best and the worst of Superfund. We believe that
the Superfund program has been successful in meeting three national policy objec-
tives: (1) the dramatic reduction in use of hazardous materials by industry and com-
merce, (2) the ability for our nation to respond to emergency spills and contamina-
tion that pose an immediate health and environmental threat, and (3) creation of
a much safer, national hazardous waste management and disposal system.

No one doubts that industry and businesses have significantly reduced their use
of hazardous substances because of the threat of CERCLA liability. When CERCLA
was passed in 1980, many companies entered the hazardous materials business in
expectation that the need for hazardous materials management would result in
handsome profits. But many of their projections did not materialize. Instead, indus-
try changed how it did business and used less hazardous materials.

The emergency response program within CERCLA is a similar success story. EPA
has been able to immediately respond to hundreds of emergencies across the Nation
that represented immediate endangerment to the public’s health. The program gets
high marks for its efficiency and should continue. Similarly, we are disposing today
of our hazardous waste in a dramatically safer manner than we did prior to
CERCLA’s enactment.

That’s the best of Superfund. But along side these tremendous public benefits is
a horrible, unintended consequence of the Superfund program—the fact that the pri-
vate sector will not invest in hundreds of thousands of non-NPL, contaminated prop-
erties because of the fear of being caught in the Superfund liability web. The liabil-
ity structure of Superfund has had a chilling effect on developers and local govern-
ments who want to redevelop these so-called “brownfields”—sites that have been
contaminated or “might be” contaminated because of their past industrial or com-
mercial use.

Furthermore, the Superfund program has made the cleanup of National Priority
List sites expensive, bureaucratic, time-consuming and litigious. Everyone agrees
that the Superfund program as it relates to NPL sites needs reforming. Local gov-
ernments, non-profits and small businesses are acutely aware of this because liabil-
ity associated with the normal disposal of municipal solid waste has resulted in end-
less litigation. While allocating costs to the polluter of an industrial facility that has
undergone few changes in ownership makes sense, sorting out through the courts
who disposed of municipal solid waste over an extended period in a co-disposal site
is a nightmare and has accounted for some of Superfund’s most egregious horror
stories. Your decision to move forward with a mark up of S. 8 to reform and expedite
how we deal with Superfund site cleanups is extremely important and the nation’s
mayors want to support your efforts. We hope that this process will coalesce in bi-
partisan support for a Superfund reform bill in this Congress.

BROWNFIELDS

Mr. Chairman, the contamination of now abandoned industrial and commercial
property, which today we call brownfields, was not caused by local governments or
the citizens who now must live with the consequences of lost jobs, an eroded tax
base and abandoned or underutilized properties that denigrate communities. The
unintended, negative consequence of our Federal Superfund policies has been the
price for achieving the Superfund program’s national benefits. This unfortunate sit-
uation simply must be addressed in an aggressive way as you begin the reauthoriza-
tion process. We must undo the unintended harm that Superfund has imposed upon
our communities.

Last year The U.S. Conference of Mayors released at its Winter Meeting a 39-
City Survey on the Impact of Brownfields on U.S. Cities. Of the cities surveyed, 33
cities with brownfield sites said that more than $121 million is lost each year in
local tax revenues—using conservative estimates. More than $386 million is lost
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each year, using more optimistic estimates, suggesting that the more than 20,000
cities and other municipalities nationwide could be losing billions of dollars each
year in local tax receipts due to the existence of brownfields. I am pleased to provide
a copy of the survey to the committee for the record.

Mr. Chairman, we also believe that the existence of brownfields and the inability
to “recycle” our previously contaminated land has additional negative environmental
effects. Urban sprawl has a direct negative impact on air and water quality, in addi-
tion to destroying farmland, forests, and open spaces. We believe that between 1982
and 1992, prime farmland equivalent in area to the States of Rhode Island and Con-
necticut was lost to urban sprawl. If we do not develop an aggressive farmland and
forest preservation program that allows us to turn our development energies to
brownfields, this alarming trend will only continue.

The President of the U.S. Conference of Mayors, Fort Wayne Mayor Paul Helmke,
has made brownfields redevelopment the top priority for the nation’s mayors in the
coming year, as did Mayor Richard Daley of Chicago during his presidency of the
Conference. Your willingness to place brownfields as Title I of the Superfund reform
bill is, itself, an indication that this committee understands the importance of ad-
dressing the Brownfields issue. As we speak, Mayor Helmke is meeting with the Co-
chairs of our Brownfields Task force in Rhode Island to further evaluate S.8 and
its brownfield proposals. We would be pleased to forward our more detailed com-
ments on S.8 and the results of our deliberations to the committee in the coming
days. We would also like to submit for the record the Conference of Mayors
brownfields and Superfund reform policies unanimously adopted in San Francisco
at our annual meeting in June of this year.

Turning specifically to the proposals that we were asked to address for today’s
hearing, I would like to start by saying that it is important for Title I on
Brownfields to provide local governments the greatest flexibility possible in the use
of brownfields site assessment, characterization, and cleanup funds.

The definition of brownfields should not require the site to currently have an
“abandoned, idled, or underused facility.” Many former industrial and commercial
sites have been razed, but still contain contamination that should qualify the site
as a brownfield.

Likewise, the list of exclusions in the definition of brownfields should be signifi-
cantly narrowed or eliminated, so that local governments have the flexibility to sub-
mit brownfield sites that are local priorities. For example, the current list of exclu-
sions within the brownfields definition would disqualify sites that should be ad-
dressed as brownfields, such as those that have been subject to emergency response
actions. Many emergency response actions remove the immediate “emergency” but
do not leave the property in a condition that would allow the private sector to invest
in it. These abandoned industrial sites may have both removal and remediation
needs which require action to address immediate threats and a less urgent remedial
process to restore the property to a useful purpose. The current language would not
provide the flexibility needed to include these sites as a part of a local government
brownfields program, the principal purpose of which is to clean these sites and re-
turn them to tax generating properties.

Similarly, under the current language, a facility that was subject to corrective ac-
tion would be disqualified as a brownfield. But the corrective action may apply only
to the “waste disposal unit” on the site. In these instances, the entire site should
not be disqualified from the brownfield program.

Furthermore, many sites have multiple contaminants that may be subject to var-
ious statutory authorities. Local governments need the equivalent of a “one-stop”
shop at EPA where the sole objective should be to clean up the site as soon as pos-
sible and to return it to productive reuse in the community. The presence of a par-
ticular type of contaminant should not disqualify the site, particularly if the local
government has determined that it is in the best interest of the community to qual-
ify the site as a brownfield. The brownfields program offers us a unique opportunity
to create that “one-stop shopping” approach.

The bottom line is that local governments want to serve as a catalyst to attract
the private sector to invest in these sites. Our goal should be results oriented: clean
them up and return them to productive economic reuse, as opposed to disqualifying
them.

On the issue of funding, we believe that the Superfund program, which helped
to create hundreds of thousands of brownfields, should devote at least 10 percent
of its funding annually to the brownfield cleanup program. We are extremely
pleased that both House and Senate Appropriations Committees have provided $85
and $88 million respectively in fiscal year 98 for the EPA brownfields program. We
want to thank Senator Bond for his leadership in that arena.
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We believe this funding can be justified on the grounds that the Superfund pro-
gram has served as a tremendous disincentive for the cleanup and reinvestment of
these properties. But it can also be justified on public health grounds. While
brownfield sites may be less contaminated than NPL sites, in many instances they
are more accessible to the public. An abandoned industrial facility is an invitation
to the public, particularly children. Anyone who says that such facilities can be ade-
quately secured over long periods of time in an urban or rural environment is not
realistic. Furthermore, the inability to redevelop these sites has resulted in the
denigration of many communities, loss of jobs and therefore a general decline in the
health of a community. We believe these reasons are more than adequate to justify
significant funding for brownfields cleanup and redevelopment.

We believe that the limitations on funding per site in the current draft are overly
restrictive. Certain large brownfield sites may well need more assessment and
cleanup funds than are allowed for in the current draft. Similarly, the limitations
on the size of capitalization grants for local revolving loan funds are also overly re-
strictive, especially when one considers communities that have been, or are, heavily
industrial, or smaller communities that may have a single, but very large brownfield
site. In addition to capitalization grants, language should clarify that grant funds
can also be used directly to clean up sites, particularly those sites held by local gov-
ernments or those located in distressed communities.

We want to commend the committee for providing liability provisions which pro-
tect certain third party purchasers of brownfield properties. We want to make sure
that local governments are afforded equal liability protections if they acquire prop-
erty for brownfield redevelopment or have acquired the property as a result of tax
foreclosure. It is also extremely important that the legislation include strong provi-
sions for “finality” of sites cleaned up through State voluntary cleanup programs,
with well defined, limited parameters as to when EPA may reintervene. Additional
comments on these provisions, which we consider of critical importance, will be sub-
mitted for the record in the coming days.

Mr. Chairman, we consider Title I of the revised draft of S.8 to be an excellent
starting point for further consideration and we look forward to working with you
to further improve it.

SUPERFUND PROVISIONS

Mr. Chairman, the policy which mayors adopted in San Francisco calls for Super-
fund reauthorization to include provisions that expedite the cleanup of co-disposal
landfill sites by providing liability protections for generators, transporters, and ar-
rangers of municipal solid waste and capping liability for local government owners
and operators of such landfills. The provisions of S. 8 clearly begin that process and
go a long way toward that end. We are concerned, however, that the bill does not
provide generators and transporters of MSW protection from third party contribu-
tion lawsuits for cleanup costs incurred prior to date of enactment at codisposal
sites. Because we believe Congress never intended municipal solid waste and sew-
age sludge to be considered hazardous under CERCLA, we believe that some form
of liability relief should also be extended to pre-enactment costs for generators and
transporter of MSW, particularly those related to third party contribution suits that
have not yet been settled. Numerous studies have indicated that MSW contains less
than one-half of 1 percent (.5 percent) toxic materials. In almost every instance,
NPL landfill sites are co-disposal sites contaminated principally by hazardous
waste, not municipal solid waste. We also encourage the committee to include local
government “ability-to-pay” provisions in the bill.

Our policy also calls for the EPA to adopt administrative reforms to provide liabil-
ity relief to generators, transporters, and arrangers of municipal solid waste at co-
disposal sites. We are pleased that the Agency has responded with its recent pro-
posal, which should apply to all pending third party suits. One concern, however,
1s how will EPA adjust the per ton fee as more cost efficient remedies are performed
on co-disposal sites, and how can local governments be assured that they do not pay
an unreasonable percentage of cleanup costs at co-disposal sites under this proposal.
The most important principle set forth in EPA’s policy is that municipal solid waste
has virtually never been the cause for listing co-disposal landfills on the NPL. This
principle should guide the policies for both legislative and administrative reform.
Various legislative proposals in the past have relied on the principle that in no case
should generators and transporters of municipal waste pay more than 10 percent
of total response costs—a threshold that the EPA administrative reforms must meet
in order to be viable. We are currently evaluating the EPA proposal to determine
if it meets this test. However, we agree with the chairman’s mark which reflects
the view that the toxicity of MSW is so low that the transaction costs of collecting
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funds for response costs incurred after date of enactment warrant a transfer of li-
ability from individual parties to the orphan share.

Mr. Chairman, we look forward to working with the committee to determine if
there is a way to marry the benefits of both these approaches.

On the issue of remediation, many of our public water systems want to make sure
that Superfund reforms adequately protect public health and preserve our drinking
water supplies for future generations. Water supplies that are or may be used as
drinking water sources must be remediated, if feasible, by methods that offer per-
manent solutions. Remedies that serve to protect currently uncontaminated water
supplies which are or may be used as drinking water sources from becoming con-
taminated must take precedence over other remedies. The legislation should recog-
nize that users of the drinking water may be in separate jurisdictions and provide
for involvement of both jurisdictions in remedial action plans. Mr. Chairman, I serve
as the Conference of Mayors designee to the American Water Works Association
Public Affairs Committee, and in that capacity I have developed an even greater ap-
preciation for the need to protect our long term drinking water sources from further
contamination.

Finally, we believe that local governments have not been adequately tapped as
local management resources to help expedite the cleanup of NPL and non-NPL sites.
In every aspect of the legislation, local governments should be viewed as valuable
partners who are responsible for protecting human health and the environment at
the local level. Therefore, we urge a stronger role for local governments in organiz-
ing the local advisory groups, in evaluating State proposals to receive delegated au-
thority, in evaluating remedy selections, particularly as they pertain to long-term
drinking water supplies, and in serving as catalysts for expediting cleanups.

Mr. Chairman, we thank you for the opportunity to appear today before the com-
mittee. We will be submitting additional comments on other aspects of the bill
which we did not have time to address today. We encourage the Senate to move for-
ward on Superfund reform and to reach a bi-partisan agreement on a bill. We be-
lieve S.8 is a good starting point for those deliberations. I would be pleased to an-
swer any questions the committee may have.

RESPONSES BY MAYOR JAMES P. PERRON TO QUESTIONS FROM SENATOR INHOFE

Question 1. Will restrictions on new emissions restrict redevelopment opportuni-
ties in urban areas?

Response. Without question, EPA’s proposed implementation plan for the new air
quality standards will restrict redevelopment opportunities in urban areas. The plan
perpetuates the flawed regulatory approach that now targets urban “nonattainment”
areas, imposing pollution control costs on businesses located in those areas. These
costs can be, and are, avoided by locating outside of the nonattainment areas where
increased pollution is allowed due to less stringent regulations.

We know that redevelopment efforts in many urban areas are already hampered
by the existing air regulations and implementation plan. EPA itself has admitted
that the existing framework effectively drives businesses away from urban areas.
The new implementation plan could serve to exacerbate this problem, not only be-
cause it retains most elements of the existing implementation plan, but also because
it threatens to impose even more restrictions on many urban areas and is fraught
with regulatory uncertainty.

The existing implementation plan for the former 1-hour ozone standard already
hinders redevelopment efforts in many urban areas, with many of the largest urban
areas in the Nation already classified as “nonattainment” for ozone. Under the cur-
rent legislative and regulatory framework, industrial and commercial businesses lo-
cated in “nonattainment” areas are forced to comply with a number of stringent reg-
ulations that do not apply to “attainment” areas. Among other requirements, busi-
nesses that want to construct a new facility or expand an existing facility in a non-
attainment area confront the following: a lengthy, complicated permitting process;
an offset requirement, which means that a new emitting facility cannot be built un-
less an existing facility decreases its emissions or ceases its operations; and an obli-
gation to comply with the “lowest achievable emission rate,” or LAER, which re-
quires use of the most stringent emission control technology available.

We have seen how this scheme effectively drives businesses out of major urban
areas. Businesses that either cannot, or choose not to, comply with the stringent air
regulations in nonattainment areas can easily avoid them simply by locating their
facility in an attainment area, on a greenfield site. EPA has even admitted that this
policy negatively impacts economic development in cities.
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Former EPA Assistant Administrator for Air and Radiation Mary Nichols ac-
knowledged these concerns in a July 24 interview with BNA. In discussing how air
standards designate areas in or out of attainment, she said that creating these two
categories “has had the unintended consequence of creating incentives for new busi-
nesses and new developments to spread out into the countryside, as opposed to help-
ing build the economies of our core cities.” Nichols then explained that “I don’t think
it’s so much that urban areas have been neglected per se. It’s that we have not
given as much time and attention to helping figure out how air quality goals can
meld into other goals that we have.”

EPA’s present denial of the link between air quality regulations and brownfields
redevelopment efforts simply ignores its recognition of the unintended consequences
brought by its regulation.

EPA’s proposed implementation plan for the new air quality standards will per-
petuate and magnify the burdens on urban areas, further undermining brownfields
redevelopment efforts. For the new ozone standard, EPA is proposing an implemen-
tation plan that designates geographic areas as either “nonattainment,” “transi-
tional” or “attainment.” The “nonattainment” designation and the current imple-
mentation plan would continue to apply to all areas still designated “nonattain-
ment” for the prior ozone standard. The stringent regulations discussed above,
which clearly are in direct conflict with brownfields redevelopment efforts, would re-
main in place. Once these areas meet the prior standard, the new ozone standard
would take effect. At that time, EPA has said that even more local controls will need
to be implemented, serving to even further discourage urban redevelopment in those
areas.

The “transitional” designation will further thwart urban redevelopment efforts be-
cause it will discourage businesses from redeveloping in even more urban areas
than the number of urban areas now where redevelopment is already discouraged.
As we understand EPA’s plan, the new “transitional” designation, which will apply
to all areas meeting the prior standard but not the new standard, will likely attach
to the remaining urban areas not already designated “nonattainment.” Interestingly,
EPA created the “transitional” category to avoid having to impose “burdensome local
planning requirements” and “stigmatize areas by labeling them “nonattainment.”
This is yet another acknowledgement that its current air regulations discourage
businesses from locating in urban areas.

But even the “transitional” designation will serve to discourage brownfields rede-
velopment. According to EPA’s proposed plan, the transitional areas may or may not
need new local controls. Faced with such regulatory uncertainty, businesses looking
to make sound economic investments will certainly try to avoid transitional areas
in favor of attainment areas where regulations are guaranteed to be far more lax.

The proposed implementation plan for new particulate matter standard will also
discourage urban redevelopment efforts, in that it creates uncertainty for at least
the next 5 years. Businesses will not want to locate in an area that has the poten-
tial to be designated nonattainment.

In summary, we disagree with EPA’s representation that brownfields redevelop-
ment efforts will not be jeopardized by the new air quality standards. Urban rede-
velopment is already hindered by the current standards, and will be further hin-
dered under the new standards. EPA’s approach to clean air clearly undermines ef-
forts to redevelop our urban environments, and is wholly inconsistent with the
many brownfields initiatives being pursued throughout the country.

Question 2. Would a successful brownfields program require special flexibility
from the new NAAQS standards? Other environmental standards?

Response. While a brownfields program with special flexibility from the new
NAAQS would be helpful in resolving the inconsistency between the air regulations
and the goal of brownfield programs, a far better solution would be to correct the
problem via the implementation plan for the air quality standards. As The U.S.
Conference of Mayors has pointed out in numerous other forums, the current and
proposed implementation plans not only thwart urban redevelopment efforts but
have numerous other problems as well, including unintended, negative consequences
for both public health and the environment. A revised implementation plan—one
that treats all communities equally for purposes of regulating air quality rather
than singling out individual cities for disproportionate or stigmatizing treatment—
would resolve the conflict with brownfields redevelopment programs and many of
these other public health and environmental problems.

If revising the implementation plan for the air quality standards will take exces-
sive time to accomplish, then the Conference of Mayors believes that an interim,
flexible approach is needed to relieve urban areas attempting to redevelop
brownfields of the undermining effects of the air regulations. One suggestion that
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the Conference is currently developing would be to award emission credits for busi-
nesses that choose to develop at a brownfield site. The emission credits would be
justified due to the fact that employees traveling to a worksite in the inner-city, as
opposed to outlying areas, can generally get there by relying on public transit or
making shorter auto trips. There are other benefits that can be realized when we
develop these sites where densities offer many environmental and other advantages.

In answer to the question of whether a successful brownfields program would re-
quire special flexibility from other environmental standards, the Conference would
be interested in seeing increased Federal funding for the cleanup of brownfields, and
Federal support and recognition of State voluntary clean-up programs to encourage
cleanup and redevelopment.

PREPARED STATEMENT OF WILMA SUBRA

Thank you for the opportunity to testify on the issue of Superfund reauthoriza-
tion. I have been involved in Superfund issues since the inception of Superfund,
working with citizens groups living around sites, serving as a technical advisor on
the National Commission on Superfund, and provide technical assistance to citizens
groups at 8 Superfund Sites through the TAG process.

STATE DELEGATION

The transfer of authority to States in order to perform the Superfund program
may be appropriate for a few States, but the wholesale transfer of the Superfund
program to a large number of States will have a negative impact on the program.

An example of a State that should not be granted Superfund authority is the
State of Louisiana. The State lacks the financial resources, personnel and political
will to even implement their own State program. The majority of the National Prior-
ity List sites in Louisiana were submitted to EPA by citizens groups. The State did
not want the stigma of hazardous waste sites being on a Federal list.

In 1995, the State legislature removed almost all of the funding and personnel
from the State program. The current State program only has sufficient financial re-
sources to perform small emergency removal actions when midnight dumpers drop
off barrels of waste along roadsides and to provide Federal required oversight at the
14 Superfund Sites in the State. There is little or no resources to evaluate the more
than 500 potential sites or to perform remedial activities at confirmed sites. During
the past two fiscal years 57 confirmed hazardous waste sites sit waiting for cleanup
when and if resources become available. When sites pose an eminent and substan-
tial threat, the EPA has to step in to finance and perform emergency removal ac-
tions for the State. The most recent examples of the need for Federal resources and
manpower was the Broussard Chemical Co. sites in Vermilion Parish. The EPA
spent more than $2.5 million performing an investigation, removal and disposal ac-
tion at 6 separate locations operated by Broussard Chemical. A number of additional
sites operated by the same person are currently being investigated by EPA.

If it were not for the EPA and the financial resources of the Potentially Respon-
sible Parties, little progress would be made in the State of Louisiana in addressing
the hazardous waste sites.

The EPA is currently funding site inspections at 15 potential hazardous waste
sites in the the State of Louisiana. More than 40 pipeline companies are performing
site evaluation at sites along their pipelines throughout the State of Louisiana. Site
cleanups were completed at 7 PRP funded sites. The EPA is funding a program to
assist the State in identifying up to 25 additional sites per year. But the State will
still lack the financial resources to address the newly identified sites.

At PRP funded sites the State is still responsible for oversight. The lack of person-
nel resources has a major impact on the process. In Louisiana, the lack of sufficient
technical resources has resulted in the State missing critical technical issues on the
Shell—Bayou Trepagnier site. One of the issues missed involved the diluting of the
contaminant levels by the PRP including the control samples in both the site sam-
ples and the control samples. Thus lower contaminant concentrations were evalu-
ated for the site.

The State of Louisiana and many other States which lack financial and personnel
resources should not be even given the opportunity to request State delegation or
feel pushed by Congress into having to accept the delegation of the Superfund Pro-
gram.
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FAILURE TO ACT

The delegation of the Superfund Program to individual States contains a clause
entitled Failure to Act. This clause is contained in three separate portions of the
delegation requirements (pg. 37, 45 and 46). Under the Failure to Act clause, if a
determination is not made by the Administration within a specified number of days
after the required information is received from a State, the transfer of responsibility
shall be deemed to have been granted.

This clause is inappropriate. A State should not be automatically granted delega-
tion of the Superfund Program. The EPA must be given the opportunity to com-
pletely evaluate information provided by the State.

TREATMENT OF HOT SPOTS

The preference for permanence in Superfund remedies has been modified to only
treatment of hot spots. Attempts are made to justify the appropriateness of only
treating the hot spots by including containment for the other hazardous substances.
Reliance on containment is not a permanent remedy and merely puts off addressing
the hazardous contamination until a future date. During that period when the con-
tainment fails, public health and the environment will be impacted. The community
members in the area of the site will once again be exposed to the hazardous sub-
stances and bear the burden of health impacts. The preference for permanence
should be expanded to include a larger portion of the hazardous contaminants than
just the hot spots.

A containment remedy is being proposed for the Agriculture Street Landfill
Superfund Site in New Orleans. The landfill was operated by the city of New Orle-
ans from 1909 to 1965. The city then developed 47 acres of the 95 acre site on top
of the landfill an private and public housing, recreation facilities and an elementary
school. The residential population consists of 67 privately owned homes, 179 rent-
to-own townhouses, and 128 senior citizen apartments. The proposed containment
will be a permeable two feet of soil in the residential area and one foot of soil in
the undeveloped area. The hazardous waste will still be located one to two feet
under the residential area with only a permeable layer separating the people from
the waste. Even representatives of waste disposal companies have stated that no
one should be made to live on top of an old landfill. In this case the people should
be relocated and an appropriate containment remedy implemented.

COMMUNITY ADVISORY GROUP COMPOSITION

The composition of the Community Advisory Group is defined under SCAA Sec-
tion 303(h)(5)(i1). The first type of group defined is “Person who resides or owns resi-
dential property near the facility.” In the case of some Superfund sites, people live
and own land on the Superfund site. These people should be represented on the
Community Advisory Group.

An example of such a site is the Agriculture Street Landfill Superfund Site in
New Orleans. Approximately 1,000 people live on top of the landfill and 67 families
own their own homes on top of the landfill.

DELISTING

Under Section 135(a)(i), the bill proposes a delisting process that will be initiated
no later than 180 days after the completion of physical construction to implement
the remedy. The initiation of the delisting process after construction completion
rather than after remedy implementation completion is totally inappropriate.

Under the most ideal circumstances, implementation of the remedy after construc-
tion has been completed encounters snags that were unknown during the planning
process. In some cases these problems have required a change in part of the remedy
process and required additional construction activities.

Just a few months ago, the solidification and stabilization portion of the remedy
at the Gulf Coast Vacuum Superfund site had to be reevaluated. The waste at the
site is biotreated in land treatment units and was to be solidified and stabilized
with portland cement. Bench scale tests provided appropriate results. However,
when the first field test was executed, the stabilized mixture failed to meet the ap-
propriate standards due to chromium contaminants contained in the portland ce-
ment. A search for noncontaminated cement was unsuccessful. The remedy is now
being reevaluated utilizing different stabilizing chemicals.

If the delisting process proposed in the bill was in place, this site would have al-
ready been delisted. Therefore I would request that the delisting process only occur
after the remedy has been implemented and completed.
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In the case of delisting a site, the Technical Assistance Grants could be lost due
to site delisting. If delisting occurs after construction completion but before the rem-
edy has been implemented and completed the community will be cut out of partici-
pation in the critical implementation phase of the process. There is a misconception
that once the remedy is selected and construction completed, there is no need for
public participation. At all of the Superfund Sites that I have been involved in,
there are always situations that arise during remedy implementation that require
involvement of the public in resolving the issues to everyone’s satisfaction. Please
do not initiate a process that prevents public involvement and participation in the
remedy implementation phase of the Superfund Process.

STATE CONCURRENCE

The addition of sites to the National Priorities List can only be accomplished
“with the concurrence of the Governor of the State” in which the site is located
(SCAA Section 802(i)(3). In the State of Louisiana the Governor has only concurred
on one site That site was the Southern Shipbuilding Site in Slidell. The Southern
Shipbuilding site waste was to be treated in the existing Bayou Bonfouca Superfund
onsite incinerator and the same contractors were to perform the work. Thus the
vaernor concurrence allowed the local contractors to perform the second Superfund
job.

At the other sites investigated and proposed for inclusion on the NPL, the Gov-
ernor did not concur. The failure to concur stopped the Superfund process and put
on additional financial burdens on the already over burdened State agency. Even
though the majority of the non-concurrence sites would have been PRP funded, the
State agency is still responsible for providing financial and technical resources to
perform oversight activities. The non-concurrent sites have had little or no progress
since the non-concurrence.

The ability of the Governor to have the veto over a site being listed on the NPL
in inappropriate. It not only puts an additional burden on the State agency if any-
thing is to be accomplished at the site, it also prolongs the exposure of the citizens
living and working on or near the site, or consuming seafood and animals contami-
nated by the site, as is the case of Bayou D’Inde in Calcasieu Parish, Louisiana.

LIMITATION ON NEW SITES

The proposed bill establishes a limit on the number of new sites that can be added
to the NPL (SCAA Section 802(i)(1)). The number of sites decreases from 30 in 1997
down to 10 in the year 2000 and each year thereafter.

For States without sufficient funding to address sites that should be fund led, this
limit on the number of new sites will be an additional burden. In reality the addi-
tional burden will be borne by the citizens living on and adjacent to these sites. The
establishment of a limit on the number of new sites should be removed from the

ill.
Thank you for the opportunity to provide input into this process.

PREPARED STATEMENT OF GORDON J. JOHNSON, NEW YORK STATE ASSISTANT
ATTORNEY GENERAL

My name is Gordon J. Johnson, and I am the Deputy Bureau Chief of the Envi-
ronmental Protection Bureau in the Office of New York Attorney General Dennis
C. Vacco. I very much appreciate the opportunity to appear before the committee,
and particular thank Senators Chafee and Baucus, as well as Senator Moynihan
from New York State, for giving me the time to present comments on S.8 and the
chairman’s draft mark of August 28, 1997.

I am appearing today on behalf of my office, which has had considerable experi-
ence in natural resource damage cases, and on behalf of the National Association
of Attorneys General, NAAG. My office has handled or is now counsel in more than
25 major natural resource damages cases arising from the release of hazardous sub-
stances or petroleum products. We also challenged on behalf of the State of New
York the initial natural resource damage assessment regulations promulgated by
the Department of the Interior in 1986, a case which I argued before the United
States Court of Appeals for the District of Columbia Circuit. That case, Ohio v. De-
partment of the Interior, 880 F.2d 432 (D.C. Cir. 1989), led to significant changes
in the assessment regulations. When the revised regulations were challenged, New
York with other states intervened in support of the rules. The decision in that case,
Kennecott Utah Copper Corp. v. Department of the Interior, 88 F.3d 1191 (D.C. Cir.
1996), upheld the Department’s rule in large part.
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At its Summer meeting on June 22-26, 1997, the sole resolution adopted by
NAAG addressed Superfund Reauthorization; a copy of the resolution is attached.
Attorney General Vacco was among the group of bipartisan sponsors of the NAAG
resolution. The resolution directly addresses the natural resource issues which are
the subject of this panel.

The NAAG resolution arose from the state Attorneys General’s recognition of the
critical importance of the Superfund programs in assuring protection of public
health and the environment from releases of hazardous substances at thousands of
sites across the country. They also know first hand the problems with the statutory
scheme, and the need to limit transaction costs and streamline certain processes re-
quired by Superfund today. In particular, the Attorneys General want to make the
tasks of assessing natural resource damages and restoring injured or destroyed re-
sources less complicated, and to reduce the amount of litigation that may result
when trying to accomplish those goals.

In the following paragraphs, I will first address the issues raised in the NAAG
resolution, and then address other significant issues in the current bill and the
chairman’s draft of August 28, 1997.

1. JUDICIAL REVIEW

In the resolution, NAAG urges Congress to clarify that in any legal proceeding
the restoration decisions of a trustee should be reviewed on the administrative
record, and be upheld unless arbitrary and capricious. S.8, as introduced, contained
provisions in §702 regarding the administrative record and public participation
which, when read together, appeared to accomplish that goal. The chairman’s mark-
up retained the provision regarding the establishment of the administrative record
but removed the language in the public participation section providing that judicial
review of the trustee’s restoration plan decisions would be on that record. S.8 also
removed the rebuttable presumption provided in current law to a trustee who ad-
heres to the assessment regulations when conducting an assessment.

The deletion of the judicial review provision is unfortunate and unwise, and likely
will lead to greater litigation, increased expense, and secretive and duplicative as-
sessments. Unless the selection of a plan and the assessment which led to that se-
lection is entitled to the usual administrative presumption of correctness, no trustee
could afford to conduct an assessment and select a plan on an open record with full
public input knowing that responsible parties would not bound in any fashion by
the determination. The key to reducing the costs of assessment and constructing a
cooperative relationship with responsible parties is judicial review limited to correc-
tion of arbitrary decisions by a trustee. Such a process has been at the center of
administrative law processes, and has received the approval of all courts as to its
constitutionality. We again urge the committee to restore the judicial review provi-
sion deleted in the recent draft.

We suggest language that makes clear the standard of review, thereby limiting
the ability of the ever inventive CERCLA lawyers to raise a new issue with which
to clog the courts and delay the implementation of restoration plans:

[add to end of paragraph of draft chairman’s mark—August 28, 1997 in Admin-
istrative Record (new § 107(f)(20(C)(v)(I)] In any judicial action under this chap-
ter, judicial review of any issues concerning the selection of a restoration plan
shall be limited to the administrative record, and a trustee’s selection shall be
upheld unless the objecting party can demonstrate, on the administrative
record, that the selection is arbitrary and capricious or otherwise not in accord-
ance with law. In reviewing any procedural errors, the court may disallow dam-
ages only if the errors were so serious and related to matters of such central
relevance to the plan that the plan would have been significantly changed had
such errors not been made.

2. STATUTE OF LIMITATIONS

The Attorneys General ask that CERCLA be amended to provide that claims for
natural resource damages be brought within three years of the completion of a dam-
age assessment. Currently, CERCLA has a complicated two-prong statute of limita-
tions period. The “discovery prong” requires filing a suit within three years of the
discovery of the loss and its connection with the release in question, and the “regu-
latory prong” requires its filing within three years of promulgation of natural re-
source damage assessment regulations. Final promulgation of regulations that com-
ply with the statutory directives still is not complete.

The language of both prongs is ambiguous, and provides little guidance. What
constitutes “discovery of the loss” and “its connection with the release” is far from
obvious, and certainly has various interpretation in any given situation. Even the
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“regulatory prong” has had numerous judicial interpretations. See, Kennecott Utah
Copper Corp. v. Dept. of the Interior, 88 F.3d 1191, 1209-13 (D.C. Cir. 1996); United
States v. Montrose Chemical Corp., 883 F. Supp. 1496 (E.D. Cal. 1995), rev. sub
nom. California v. Montrose Chemical Corp., 104 F.3d 1507 (9th Cir. 1986); Idaho
v. M.A. Hanna Co., No. 83-4179, slip op. at 8-9 (D. Idaho July 17, 1995).

These provisions often put a trustee in a difficult position and result in unneces-
sary litigation: the trustee may have to bring suit before he or she has sufficient
information to determine the scope of the injury or to quantify damages, and even
before the RI/FS is completed.

In contrast, in the Oil Pollution Act of 1990, Congress adopted a clear rule: the
limitations period runs three years after completion of an assessment. See, OPA
§1017(f)(1)(B). This period has not resulted in uncertainty for trustees or liable par-
ties. In addressing response costs for oil spills, states and the Federal Government
generally have addressed natural resource damages and either settled or dropped
claims, or established timetables for an assessment. Trustees cannot afford to delay
assessments and thereby extend the liability period because evidence and data need-
ed to conduct an assessment disappears after time. As demonstrated under OPA,
NAAG’s proposed solution has proved workable and just.

The August 28, 1997 draft complicates the issue further. The pertinent provision,
new § 705, would apply a third period when trustees and responsible parties enter
into an agreement regarding the performance of an assessment. By setting a limit
of six years from the signing of the agreement, the provision may well force a trust-
ee to court before the assessment is complete in complicated cases, and limits the
flexibility parties need when negotiating an agreement. Indeed, this new provision
may well discourage agreements and settlements because responsible parties might
prefer to rely on the current ambiguous provisions that still would remain and avoid
the certain extension this new provision provides. We suggest the follow language
instead:

STATUTE OF LIMITATIONS.—(1) Section 113(g)(1) of the Comprehensive Envi-
ronmental Response, Compensation, and Liability Act (42 U.S.C. 9613(g)(1)) is
amended by striking the first sentence and inserting the following:

“(1) ACTION FOR NATURAL RESOURCES DAMAGES.—Except as provided in para-
graphs (3) and (4), no action may be commenced for damages (as defined in sec-
tion 106(6)) under this Act, unless that action is commenced within 3 years
after the date of completion of the natural resources damage assessment in ac-
cordance with the regulations promulgated under section 301(c) of this title, or,
if the trustee elects not to follow those regulations, of a plan for the restoration,
replacement, or acquisition of the equivalent of the injured, lost, or destroyed
natural resources adopted after adequate public notice, opportunity for com-
ment, and consideration of all public comments.”

(2) Section 112(d) of CERCLA is amended by striking paragraph (2) and in-
serting the following:

(2) CLAIMS FOR RECOVERY OF DAMAGES.—No claim may be presented under
this section for recovery of the damages referred to in section 107(a) unless the
claim is presented within 3 years after the date of completion of the natural
resources damage assessment in accordance with the regulations promulgated
under section 301(c) of this title or if the trustee elects not to follow those regu-
lations, of a plan for the restoration, replacement, or acquisition of the equiva-
lent of the injured, lost, or destroyed natural resources adopted after adequate
public notice, opportunity for comment, and consideration of all public com-
ments.”

3. SUPERFUND MONEYS FOR ASSESSMENTS

When CERCLA was amended in 1986, Congress provided in CERCLA that the
Superfund Trust Fund could be used by state and Federal trustees to conduct dam-
age assessments, recognizing in particular that many state trustees lack the funds
to pay for the necessary expertise to conduct assessment themselves. In conference,
language was added to the amendments to the Internal Revenue Code which had
the practical effect of negating that CERCLA provisions. NAAG long has asked that
the conflict between the IRS Code and CERCLA be eliminated and that state trust-
ees be able to draw on the Fund to conduct assessments, as they can currently to
conduct RI/FS’s.
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4. USE OF RELIABLE ASSESSMENT METHODOLOGIES

Just as Congress does not direct EPA to use only certain scientific methodologies
in the changing and developing area of remedial science, NAAG believes that Con-
gress should retain the ability of trustees to recover damages based on any reliable
assessment methodology. S.8, however, provides that assessments must be con-
ducted only in accordance with regulations not yet promulgated by the President,
and effectively forbids the use of one methodology, the admittedly controversial
“contingent valuation” methodology, in the assessment process. We believe that
state trustees should not be compelled to use one federally dictated method to assess
damages, particularly given the myriad types of hazardous substances and release
scenarios and the experience of state trustees in assessing damages in ways that
are reliable and cost-effective. The precise methodologies allowed is a matter of sci-
entific expertise best left to the regulatory and judicial process for resolution.

5. LIABILITY CAP

We are pleased that S.8 does not alter the current liability cap. We are confident
that trustees will continue to use their good sense, and in any event that the courts
will not award excessive damages. Calamities such as the Exxon Valdez spill and
the contamination of the Hudson River convince us that there may be circumstances
where altering the current liability cap may result in a gross injustice to the people
of the United States.

6. RECOVERY OF ENFORCEMENT AND OVERSIGHT COSTS

S. 8 provides that trustees may recover the costs of their assessments, but is silent
with respect to the related costs of enforcement and recovering the damages and a
trustee’s cost of overseeing restoration of damaged resources. The NAAG resolution
asks that Congress clarify that such costs are inherent in a sound assessment proc-
ess, and explicitly provide that trustees can recover both the costs of enforcement,
including attorney fees generally incurred by a state Attorney General’s office, and
the costs of overseeing the implementation of a natural resource damage restoration.

The NAAG resolution is consistent with the general and uncontroversial policy
that persons responsible for the release of hazardous substances have an obligation
to make the public whole in the event that there is an injury to our natural re-
sources. Well over a hundred years ago in cases on the abatement of nuisances and
the public trust doctrine, the courts made clear several bedrock principles. The
states and the Federal Governments are trustees for the people, and that their trust
corpus includes this nation’s glorious natural resources. We, as trustees, have an ob-
ligation to protect these often irreplaceable resources from harm, and those that
harm them have the obligation to restore them for all the people. A strong and clear
natural resource damages remedy is essential to accomplishing these goals.

Implementation of CERCLA’s natural resource damage provisions had a difficult
birth and early childhood. The initial assessment regulations were deeply flawed,
and states such as mine had to go to court to seek their repromulgation. Contrary
to Congress’s directive, the Federal agencies entrusted with implementation of the
Superfund natural resource damages program gave them little attention at first.
Since the 1989 decision in the Ohio v. Department of the Interior case, however, the
Federal program has matured. States have continued their progress in implement-
ing fair and just recovery programs at state levels, relying in large part with the
tools provided by CERCLA. We recognize that like almost any tool, the natural re-
source damage provisions of CERCLA could use some sharpening. We ask that this
committee and Congress maintain the central provisions of CERCLA that make the
public whole when a release causes injury.

Other Issues

S.8 and the August 28, 1997 draft address a number of natural resource damage
issues important to the remedy provided by CERCLA. In the following paragraphs,
I address some of the major issues, relying on the experiences of my office and those
of other Attorneys General, as well as the experiences of trustees since the early
1980’s with the natural resource damage provisions.

I note that the August 28, 1997 draft suggests some revisions to S.8 that address
certain problems state trustees and my office found in the bill as introduced. I com-
ment on those revisions first.

A. Consistency Requirement

The August 28, 1997 draft rewrote the consistency provision of S.8 at § 703, re-
moving troublesome language and creating in its place a provision requiring a trust-
ee to “take into account” implemented or planned removal and remedial actions
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when selecting a restoration alternative. The trustee also is required to advise EPA
of the selection, confirm that the selected plan is, “to the extent practicable, consist-
ent with the response action planned or accomplished at the facility,” and to explain
any significant inconsistencies.

The proposal provides a workable solution to the hypothetical problems that
might arise between EPA cleanup measures and trustee restoration plans. New
York would suggest one minor alteration: in cases where EPA has not implemented
or planned any removal or remedial action and the site is not on the NPL, notice
need not be given EPA of the selected plan. While in most significant cases a state
normally will include EPA in the process at least on an informational basis, requir-
ing the statement adds just another layer of paper and imposes another mandate
on state trustees in cases where EPA has had no involvement and plans no future
involvement.

B. Payment Period

S. 8 provided that payment of damage over a period of years would be appropriate.
While periodic payment settlements are far from uncommon in this area, S.8 in-
cluded the “period of time over which the damages occurred” among the factors to
be considered when establishing as schedule for payment. The August 28, 1997 draft
wisely removed that consideration. With that and the other changes, the provision
is appropriate.

C. Lead Federal Trustee

The August 28, 1997 draft modifies the provision regarding the appointment of
a lead Federal trustee appropriately. S.8 at § 702(a). The revised provision requires
regulations to provide for a “lead Federal administrative trustee” at a facility under-
going an assessment, who presumably will coordinate the Federal trustees’ activities
administratively. This role is important, because it will give state trustees the abil-
ity to contact one Federal official when seeking to coordinate state efforts with Fed-
eral activities.

We think that the committee should clarify either in the bill expressly or through
the committee’s report that the “lead Federal administrative trustee” would be the
lead only among the Federal trustees, not among the Federal, state and tribal trust-
ees. At many sites, it is much more appropriate and effective for a lead trustee who
handles matters with the responsible parties or among all the trustees to be a state
or tribal trustee. Who should be the lead among all trustees should be left to the
trustees to decide, and co-lead trustees should be allowed.

Finally, we do not think it is appropriate for the lead Federal trustee to be a re-
sponsible party, a situation which may occur in cases addressing damages arising
from releases at a Department of Energy or military facility. In those situations, the
lead Federal administrative trustee should be from one of the Federal agencies not
liable for damages in order to eliminate even the appearance to the public and the
states that the fox is deciding on repairs to the chicken house.

D. Interim Losses and “Temporary Restorations”

By arguably limiting a trustee’s ability to recover interim damages to natural re-
sources, the provisions of S.8, even as modified by the August 28, 1997 draft, sig-
nificantly depart from the principle that when natural resource are damaged, the
party responsible for that damage has an obligation to make our citizens whole.
While S.8 places emphasis, appropriately, on restoration or replacement of injured
or damaged resources, arguable restrictions on recovery of interim losses may also
have the ironic effect of delaying that restoration. Moreover, in cases where the in-
jury to the resources cannot be repaired except by natural recovery because restora-
tion is infeasible or grossly expensive, the language of the August 28, 1997 draft
could be read to imply that a trustee cannot recover any damages whatsoever, leav-
ing the public alone to bear the consequences and costs of injured or destroyed natu-
ral resources.

Restoration of injured natural resources, or their replacement or acquisition of
their equivalent when restoration is not feasible or appropriate, has always been the
goal of a trustee. Natural resources almost always provide numerous ecological and
human services and have intrinsic values to society that are difficult to quantify,
and thus the first step in insuring proper compensation is to restore the resource.
Pending that restoration, however, our citizens do suffer losses which also should
be compensated. The August 28, 1997 draft’s explicit inclusion of language allowing
recovery for “temporary replacement of the lost services” is a step in the right direc-
tion, but is too limited.

First, while the draft provides that a restoration alternative selected by a trustee
may include such temporary replacement, it should clarify that a trustee may begin
providing such services before the restoration plan is selected at the end of an often
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lengthy assessment study, and that the costs of such pre-selection provision of serv-
ices will be recoverable.

Second, even if a resource recovers naturally quickly following a release, the pub-
lic still has suffered quantifiable and compensable damages. For instance, when
public recreational facilities, such as beaches, are closed for days after a spill, tem-
porary replacement often will not be practicable or implementable on a short-term
basis even though the public has suffered an injury. Trustees still should be able
to recover damages and use sums to improve beach access or otherwise enhance the
resource.

Third, the bill should be clarified to confirm that temporary replacement is al-
lowed in non-restoration alternatives. A trustee may also evaluate “replacement”
and “acquisition” alternatives when evaluating plans. Pending implementation of
such plans if selected, a trustee also should’ be able to recover for providing replace-
ment services.

E. Double Recovery Language

CERCLA presently contains a clause expressly prohibiting double recovery:
“[t]here shall be no double recovery under this chapter for natural resources dam-
ages, including the costs of damage assessment or restoration, rehabilitation, or ac-
quisition for the same release and natural resource.” CERCLA §107(f)(1). While
double recovery has not been an issue in the years since 1980, S. 8 rewrites the oth-
erwise clear language. Unfortunately, the new version may create fertile ground for
litigation. A strained reading of the new language may suggest that anyone who has
recovered response costs which are used to restore an injured resource—and reme-
dial work often has that consequence, obviously—cannot recover natural resource
damages. Moreover, the new language appears to preempts state laws, and could
result in significant unfairness. For instance, most states have long allow recovery
for spills which kill fish in a river, with recoveries paid to a state’s fish stocking
programs. Such damages may not necessarily be recoverable under S.8. Thus, this
new language would appear to prevent a state from recovering such damages in the
event of a natural resource recovery under CERCLA as amended by S.8. Moreover,
recovery by a state for just this element of typical damages may preclude any recov-
ery under S. 8 for all the other effects of a release.

Double recovery has not been raised as a problem, and the current language pro-
tects against such a result. We urge the committee to return to the current statu-
tory language.

F. Injury Before 1980

Section 701(7) of the August 28, 1997 draft imposes significant and unwarranted
restrictions on recovery of damages when a release occurred prior to 1980 even
though damages resulting from that release still are being incurred. First, under
current law, a trustee can recover if the damages caused by a pre-1980 release con-
tinue after 1980. See CERCLA §107(f)(1) [last sentence]. Under S.8, a trustee may
recover only if the injury continues. This one word substitution may be read to pre-
clude recovery of all damages whatsoever for a pre-1980 release, even one which
continues to have significant impacts and harms, because some courts have con-
cluded that the “injury” occurs at the moment of release while damages occur there-
after. See, e.g., In re Acushnet River & New Bedford Harbor Proceedings, 716 F.
Supp. 676, 681-687 (D. Mass. 1989). Claims now being litigated for numerous sites
could well be affected and extinguished.

At common law, the creator of a nuisance which continues to cause damage after
its creation still is liable for its abatement. This well-grounded common law doctrine
is at the heart of the natural resource damages remedy, and should not be discarded
by this committee.

G. Apparent Ban on Modeling

Modeling of releases and spills to calculate damage quickly and inexpensively is
not only permitted by current law, but expressly encouraged. See, CERCLA
§301(c)(2). Especially when damages resulting from a spill are not extensive, model-
ing avoids the costs associated with damage assessment and the necessary scientific
procedures and analyses that otherwise might be required to complete a site-specific
assessment.

In contrast, S.8 provides that all aspects of the assessment process shall, “to the
extent practicable, be based on facility-specific information.” S.8 at §703(a). This
provision could be read as essentially prohibiting modeling despite the huge savings
in assessment costs resulting from its use. We believe that the provision is counter-
productive and may well increase assessment costs—which would be paid by liable
parties—to many times more than any miscalculation modeling of restoration costs
might yield at a specific site. We urge this committee to allow modeling and other
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types of expedited assessments as possible methodologies that could be considered
when promulgating assessment regulations.

H. Identification of Trustee Responsibilities

S. 8 requires the assessment regulations include procedures for trustees to identify
the resources under their trusteeship and the legal bases for their authority. These
procedures are not useful, and could create issues for time-consuming litigation as
well as foster jurisdictional disputes among state, Federal and tribal trustees. In
New York, we have repeatedly worked with other trustees from the Federal Govern-
ment, tribes and other states. Cooperation is fostered when we agree to avoid de-
bates over the status and nature of our trusteeships, and has allowed us to work
more cooperatively and efficiently with responsible parties. This provision of S.8 is
unnecessary.

I. Timeliness of Suit

The August 28, 1987 draft adds a paragraph prohibiting recovery by a trustee if
the resource has returned to baseline condition before the trustee files a claim or
incurs assessment or restoration costs. This provision would unfairly penalize the
public and award polluters when a trustee lacks the finances or opportunity to ad-
dress immediately a particular release even though the public has suffered consider-
able injury until the resource recovered.

For instance, a release may close recreational facilities or kill fish, but before a
trustee can turn his or her attention to the matter, the resource may have returned
to baseline conditions. As discussed above, such events do cause damage which
should be compensable. More ominous, however, is the inducement created by this
section for a responsible party to withhold crucial information about a spill and its
effects from the trustee and the public until the resource has naturally recovered.
We urge that this provision be deleted from the bill.

J. Non-use Values

S. 8 expressly prohibits recovery for “any impairment” of non-use, or passive use
values. In New York, we believe that such a provision could inappropriately devalue
natural resources, and may force the State and its taxpayers to bear themselves the
costs arising from improper release of hazardous substances.

The value of a natural resource is a combination of its value as a useful commod-
ity, such as the value of an aquifer as drinking water or seal pelts as clothing, and
its passive values. These passive values include the value placed on having a re-
source available for future use, and the fact that we repeatedly pay to have re-
sources available merely because we value their existence. My state expends thou-
sands of dollars a year to protect and propagate endangered species, even though
we cannot think of any use for a piping plover, for instance. We protect whales and
will incur costs to save stranded ones not because the whales are “useful” as com-
modities, but because we value their existence. Unique resources, such as majestic
canyons and rivers like the Grand Canyon and the Hudson River, are valuable to
society not only for their actual uses as parks, waterways, or recreational facilities,
but because they just are.

By prohibiting recoveries predicated on these values, S.8 ignores the costs borne
by government to protect and safeguard these resources. Under S.8, a spiller who
kills endangered species may not have to pay any damages whatsoever when it is
not possible to restore the species through a breeding program, even though govern-
ment may have expended thousands of dollars that year alone to protect the species.
There is no doubt that the resource has been injured and that we, the public, have
suffered damages, yet we will have no remedy under S. 8.

Moreover, the provision is susceptible to misuse in litigation. It will certainly be
used in legal arguments to oppose restoration plans in situations where nonuse val-
ues predominate and influence a plan’s conclusion that the cost of restoration is not
disproportionate to the benefits of restoration.

There are numerous safeguards in our legal and political systems to prevent the
inappropriate use of nonuse values. The settlements reached in natural resource
damage cases to date reflect trustees’ common-sense utilization of the economic con-
cepts relating to both use and passive use valuation. New York urges that this pro-
vision be dropped from the bill.
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NATIONAL ASSOCIATION OF ATTORNEYS GENERAL
ADOPTED SUMMER MEETING, JUNE 22—26, 1997, JACKSON HOLE, WYOMING
RESOLUTION—SUPERFUND REAUTHORIZATION

WHEREAS, the Attorneys General of the States have significant responsibilities
in the implementation and enforcement of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act (CERCLA) and analogous state laws, in-
cluding advising client agencies on implementation of the cleanup and natural re-
source damage programs, commencing enforcement actions when necessary to com-
pel those responsible for environmental contamination to take cleanup actions and
to reimburse the states for publicly-funded cleanup, and advising and defending cli-
ent agencies that are potentially liable under CERCLA,;

WHEREAS, the Superfund programs implemented under CERCLA and analogous
state laws are of critical importance to assure protection of public health and the
environment from uncontrolled releases of hazardous substances at thousands of
sites throughout the country;

WHEREAS, Congress is currently considering legislation to amend and reauthor-
ize CERCLA,;

WHEREAS, to avoid unnecessary litigation and transaction costs over the inter-
pretation of new terms and new provisions, amendments to CERCLA should be sim-
ple, straightforward, and concise;

WHEREAS, the National Association of Attorneys General has adopted resolu-
tions in March 1987, July 1993, and March 1994 on the amendment of CERCLA;

STATE ROLE

WHEREAS, many state cleanup programs have proven effective in achieving
cleanup, yet the CERCLA program fails to use state resources effectively;

WHEREAS, state programs to encourage the cleanup and redevelopment of
underutilized “brownfields” are making important strides in improving the health,
environment, and economic prospects of communities by providing streamlined
cleanup and resolution of liability issues for new owners, developers, and lenders;

FEDERAL FACILITIES

WHEREAS, Federal agencies should be subject to the same liability and cleanup
standards as private parties, yet Federal agencies often fail to comply with state
and Federal law;

LIABILITY

WHEREAS, the core liability provisions of CERCLA, and analogous liability laws
which have been enacted by the majority of the states, are an essential part of a
successful cleanup program, by providing incentives for early cleanup settlements,
and promoting pollution prevention, improved management of hazardous wastes,
and voluntary cleanups incident to property transfer and redevelopment;

WHEREAS, the current CERCLA liability scheme has in some instances produced
expensive litigation, excessive transaction costs, and unfair imposition of liability;

REMEDY SELECTION

WHEREAS, constructive amendments to CERCLA are appropriate to streamline
the process of selecting remedial actions and to reduce litigation over remedy deci-
sions;

NATURAL RESOURCE DAMAGES

WHEREAS, constructive amendments to CERCLA are appropriate to make it less
complicated for natural resource trustees to assess damages and to restore injured
natural resources, and to reduce the amount of litigation that may result in imple-
menting the natural resource damage program.

NOW, THEREFORE, BE IT RESOLVED THAT THE NATIONAL ASSOCIATION
OF ATTORNEYS GENERAL urges Congress to enact CERCLA reauthorization leg-
islation that:

A. State Role

1. Provides for delegation of the CERCLA program to qualified states, and for
EPA authorization of qualified state programs, with maximum flexibility;
2. Reaffirms that CERCLA does not preempt state law;
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3 Ensures that states are not assigned a burdensome proportion of the cost of op-
eration and maintenance of remedial actions and in no event to exceed 10 percent;

4. Clarifies that in any legal action under CERCLA, response actions selected by
a State shall be reviewed on the administrative record and shall be upheld unless
found to be arbitrary and capricious or otherwise not in accordance with law;

B. Federal Facilities

5. Provides for state oversight of response actions at Federal facilities, including
removal actions.

6. Provides a clear and unambiguous waiver of Federal sovereign immunity from
actions under state or Federal law;
C. Liability

7. Provides a liability system that: (a) includes the core provisions of the current
CERCLA liability system that are essential to assure the effectiveness of the clean-
up program; (b) provides incentives for prompt and efficient cleanups, early cleanup
settlements, pollution prevention, and responsible waste management; (c) addresses
the need to encourage more settlements, discourage excessive litigation, reduce
transaction costs, and apply cleanup liability more fairly and equitably, especially
where small contributors and municipal waste landfills are involved; and (d) assures
adequate funding for cleanup and avoids unfunded state mandates;

8. Provides reasonable limitations on liability for disposal of municipal solid
waste;

9. Provides an exemption from liability for “de micromis” parties that sent truly
minuscule quantities of waste to a site;

10. Encourages early settlements with de minimis parties that sent minimal
quantities of waste to a site;

D. Remedy Selection

11. Provides for the consideration of future land use in selecting remedial actions,
provided that future land use is not the controlling factor, and provided that reme-
dial actions based on future land use are conditioned on appropriate, enforceable in-
stitutional controls;

12. Retains the requirement that remedial actions attain, at a minimum, applica-
ble state and Federal standards;

13. Retains the prohibition on pre-enforcement review of remedy decisions;

14. Provides that cost-effectiveness should be considered, among other factors, in
remedy selection;

15. Allows EPA or the state agency to determine whether to reopen final records
of decision for remedial actions, as under current law;

E. Natural Resource Damages

16. Clarifies that in any legal action, restoration decisions of a natural resource
trustee shall be reviewed on the administrative record and shall be upheld unless
found to be arbitrary and capricious or otherwise not in accordance with law, with-
out precluding record review on other issues;

17. Provides that claims for damages for injuries to natural resources must be
brought within three years of that completion of a damage assessment;

18. Allows Superfund moneys to be used for assessments of damages resulting
from injures to natural resources and for efforts to restore injured natural resources;

19. Retains the ability of trustees to recover damages based on any reliable as-
sessment methodology;

20. Does not revise the cap on liability for natural resource damages so as to re-
duce potential damage recoveries;

21. Clarifies that trustees are entitled to recover legal, enforcement, and oversight
costs;

F. Brownfields

22. Strengthens state voluntary cleanup and brownfields redevelopment programs
by providing technical and financial assistance to those programs, and by giving ap-
propriate legal finality to clean up decisions of qualified state voluntary cleanup pro-
grams and brownfield redevelopment programs;

G. Miscellaneous

23. Allows EPA to continue to list new sites on the National Priorities List based
upon threats to health and the environment, with the concurrence of the state in
which the site is located.

BE IT FURTHER RESOLVED that the CERCLA Work Group, in consultation
with and with approval of the Environmental Legislative Subcommittee of the Envi-
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ronment Committee, and in consultation with NAAG’S officers is authorized to de-
velop specific positions related to the reauthorization of CERCLA consistent with
this resolution; and the Environmental Legislative Subcommittee, or their des-
ignees, with the assistance of the NAAG staff and the CERCLA Work Group, are
further authorized to represent NAAG’s position before Congress and to Federal
agencies involved in reauthorization decisions consistent with this resolution and to
provide responses to requests from Federal agencies and congressional members and
staff for information, technical assistance, and comments deriving from the experi-
ence of the state Attorneys General with environmental cleanup programs in their

states.

BE IT FURTHER RESOLVED that NAAG directs its Executive Director and Gen-
eral Counsel to send this resolution to the appropriate congressional committees and
subcommittees, and to the appropriate Federal agencies.

ABSTAIN: Attorney General Don Stenberg

RESPONSES BY GORDON J. JOHNSON TO QUESTIONS FROM SENATOR MOYNIHAN

Question 1. What is the State’s experience with the natural resource damage pro-
visions in the current law? How would that change under the chairman’s mark?

Response. New York has been or is the plaintiff in over 25 cases that have sought
natural resource damages arising from releases of hazardous substances and petro-
leum products. In a majority of these cases, the State has settled with responsible
parties and recovered funds that are used to restore or purchase wetlands, replant
shorelines, enhance groundwater supplies and provide alternative water supplies,
and implement other measures relating to the restoration or replacement of dam-
aged or destroyed resources. The right to recover damages has also helped improve
remedial measures; aware that a trustee could recover damages for lost interim uses
until restoration is complete, responsible parties have agreed to speedier and more
extensive remedial measures in order to reduce potential damages.

The chairman’s mark will have significant effects on New York’s use of the natu-
ral resource damage recovery remedy. For instance, when it is not possible to fully
restore a contaminated aquifer, funds might not be recoverable that could be used
to protect the groundwater from further degradation in compensation for the re-
duced or completely lost use of the aquifer because the measure of damages only
allows for the temporary replacement of services rather than compensation for lost
uses. See, Section 701(7), adding § 107(f)(1)(E)(1)(I). Arguably, the State also could
no longer recover funds to protect or enhance habitats of endangered species—ani-
mals or plants which may have little or no use value—unless the habitat itself was
degraded because no recovery is allowed for “impairment of nonuse values.” See Sec-
tion 701(7), adding § 107(f)(1)(E)(ii). The State’s ability to fully recover for the loss
of fisheries, impacts on birds and other species, and related injuries arising from
longstanding but continued discharges of chemicals into rivers or lakes may well be
jeopardized by changes in the provisions governing pre-1980 releases. See Section
701(7), adding § 107(H)(1)(E)Gv)(II). Because the full value of lost interim uses may
not necessarily be recoverable—such recovery arguably being limited to the costs of
temporary replacement of services—delay in implementing remedies and restoration
may work to the advantage of responsible parties, leading to drawn out litigation.
See, Section 701(7), adding § 107(H)(1)(E)@).

Question 2. Are the present methods for determining the “value” of natural re-
sources adequate? How will the chairman’s mark affect our ability to determine nat-
ural resource damages?

Response. The current methods generally are adequate. A trustee will usually fol-
low the procedures set forth in the natural resource damage assessment regulations,
43 C.F.R. Part 43, which provide a range of methodologies that allow a trustee to
calculate the full value of natural resources, including the non-market values that
often are at the core of the resources’ value to society. Using these methodologies,
a trustee can calculate damages arising from the destruction or impairment of en-
dangered species, aquifers, beaches, wetlands and other resources that are not trad-
ed in a market and thus lack market valuations, and which have significant non-
consumptive values, such as existence and option values. See State of Ohio v. United
State Department of the Interior, 880 F.2d 432, 462—4 (D.C. Cir. 1981) (requiring In-
terior Dept. to structure regulations “to capture fully all aspects of the loss” as in-
tended by Congress).

The chairman’s mark would significantly hinder the determination and recovery
of the full value of the loss. The absolute restriction on recovery of non-use values,
the restriction on the use of the contingent valuation methodology, an apparent limi-
tation on the recovery of interim lost uses, which is only partially ameliorated by
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the ability to recover the cost of a temporary restoration of services, and language
implying that modeling may not be used to determine damages each will diminish
a trustee’s ability to determine and recover damages. Ironically, under both S.8 as
introduced and the chairman’s mark, the greater the injury to and the more irre-
placeable the resource, the less likely that a trustee will recover damages because
of the restrictions on recovery for impairment of non-use values and interim loss
values; injuries to unique and pristine resources that cannot be replaced or are not
currently being used may have very low values under the current versions of S.8.

RESPONSES BY GORDON J. JOHNSON TO QUESTIONS FROM SENATOR WYDEN

Question 1. Does the National Association of Attorneys General support including
a clearer, more comprehensive waiver of sovereign immunity in Superfund reform
legislation than what is currently provided in existing law. If so, could you explain
why NAAG believes it is necessary to clarify the Superfund law’s waiver of sov-
ereign immunity and bring it into line with what is already provided for hazardous
waste laws in the Federal Facilities Compliance Act?

Response. The National Association of Attorneys General (NAAG) strongly sup-
ports a clearer, more comprehensive waiver of sovereign immunity in Superfund re-
form legislation. This position is reflected in the July, 1997 NAAG Superfund Reau-
thorization Resolution, a copy of which is attached to my written testimony. NAAG
has advocated a clarification of this waiver for approximately ten years. It proposed
such an amendment in the 1990 report “From Crisis to Commitment: Environ-
mental Cleanup and Compliance at Federal Facilities” co-authored with the Na-
tional Governor’s Association, and in its July, 1993 NAAG Resolution on Superfund
Reform. Numerous attorneys general, including those from Colorado, Washington
and New Mexico have testified in favor of such a clarification,! and forty-three attor-
neys general signed a May 3, 1995 letter requesting such a clarification, among
other things. On July 10 of this year, 39 attorneys general urged passage of H.R.
1195 introduced by Representative Dan Schaefer’s last spring. A copy of this letter
is attached. Rep. Schaefer’s bill would amend the current CERCLA waiver to accord
more closely to the language in the Federal Facilities Compliance Act (FFCA).

NAAG supports a clarification of the waiver of sovereign immunity in CERCLA
to enable Federal, State and local regulators to hold Federal facilities to the same
standard that is applied to private parties. Although section 120(a) currently con-
tains a waiver, it does not include the detailed, explicit language that appears nec-
essary to avoid litigation with the Department of Justice and to withstand ultimate
judicial scrutiny by the Courts which are compelled to construe any perceived ambi-
guity in favor of the sovereign. The waiver language in section 120(a)(4), pertaining
to liability under State law, is particularly weak, and must be replaced with lan-
guage similar to that in the FFCA to avoid fruitless disputes with recalcitrant Fed-
eral agencies.2 The fact is, as Senator Stafford remarked a decade ago, “no loophole,
it seems, is too small to be found by the Federal Government.3 Clarification of the
waiver of sovereign immunity is necessary to eliminate some of the loopholes that
the Federal Government has already found, and to ensure that more State and Fed-
eral resources go to determining how best to comply, and not to disputing and liti-
gating over whether compliance can be compelled.

Question 2. Another important issue involving Federal Facilities is whether an
interagency agreement like the Hanford Tri-Party Agreement can be used by Fed-
eral agencies as an excuse not to have to comply with otherwise applicable environ-
mental laws. This was the issue in the Heart of the America case. Has this issue
been resolved or are there still outstanding issues about Federal agencies’ respon-
sibility to comply with environmental laws during the course of cleaning up Hanford
and other Federal Facilities?

Response. The issue raised by the Heart of America case has not been resolved.
The United States argued successfully in that case that the existence of the Tri-
Party Agreement at Hanford brought all environmental activities at Hanford under

1See e.g., Testimony of Tom Udall, Attorney General of New Mexico before the House Sub-
committee on Commerce, Trade and Hazardous Materials of the House Committee on Com-
merce, October 26, 1995; Testimony of Christine Gregoire, Attorney General of Washington be-
fore the Senate Committee on Environment and Public Works, April 24, 1996; Testimony of Gale
Norton, Attorney General of Colorado before the Senate Subcommittee on Superfund, Waste
Control, and Risk Assessment, Committee on Environment and Public Works, May 9, 1995.

2See, Everett, H., “Federal Sovereign Immunity and CERCLA: When is the United States Lia-
ble for %o(sits,” 9 J. Natural Resources and Environmental Law 479 (1994). A copy of this article
is attached.

3132 Cong. Rec. 514903 (daily ed. Oct. 3, 1986).
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the CERCLA umbrella, even those expressly delineated in the Agreement as activi-
ties that would be regulated pursuant to State authorities. As a result, citizens were
precluded by the pre-enforcement review ban in section 113(h) of CERCLA from en-
forcing applicable State law.

Although the ruling was limited on its facts to citizen suits, States are concerned
that the Federal Government may argue that its reasoning also applies to State en-
forcement actions. States have therefore been reluctant to enter into comprehensive
agreements at Federal facilities for fear of losing the independent enforcement au-
thorities they would otherwise have. Thus, the case provides a counter-incentive to
cooperative relations between the regulators and regulated agency, and stymies ef-
forts to develop sensible, coordinated, efficient responses at these very complicated
sites. Language proposed by Representative Schaefer in H.R. 1195 would address
this question to the satisfaction of NAAG (see above-referenced July 10, 1997 letter
in support of H.R. 1195).

Question 3. Governor Nelson stated in his testimony that NGA supports having
applicable State environmental laws apply at Federal Facilities in the same manner
that they apply at non-Federal Facility sites. Does NAAG agree with NGA that
States should be authorized to apply their state cleanup laws to Federal Facilities?

Response. NAAG concurs with NGA’s position that Federal facilities should be
treated the same as private responsible parties, and finds no justification for estab-
lishing unique delegation and remedy selection procedures to apply to Federal facili-
ties.# Rather, Title II on state role should be modified to include Federal sites. This
modification along with other reforms urged by States would allow States to apply
their laws at Federal facilities in the same manner that they apply them at non-
Federal Facility sites.

48See e.g., NAAG Resolution on Superfund Reauthorization, June, 1997. States have urged one
exception to this general rule. In the States’ Reform Proposals Regarding Environmental Obliga-
tions at Federal facilities transmitted to President Clinton by letter dated July 12, 1995 and
signed by thirty-eight Attorneys General and eleven governors, States advocated that the trans-
fer of EPA authority at Federal facilities to States with corrective action authority should be
automatic. This exception is necessary because at Federal facilities, unlike private sites, EPA
cannot act truly independent of its sister agencies.
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STATE ATTORNEYS GENERAL
A Communication From the Chief Legal Officers
Of the Following States

July 10, 1997

Honorable Thomas J. Bliley, Jr.

Chairman, House Committee on Commerce
2241 Raybum House Office Building
Washington, DC 20515

Honorable John Dingell

Ranking Minority Member

2322 Rayburn House Office Building
‘Washington, DC 20515

Re:  Waiver of Sovereign Immunity by the Federal Government in Clean Water Act and
Comprehensive Environmental Response, Compensation, and Liability Act

Dear Chairman Bliley and Representative Dingell:

We write to express our support for H.R. 1194 and H.R. 1195, sponsored by
Representative Dan Schaefer, which would strengthen the existing sovereign immunity waivers
in the Clean Water Act (CWA) and the Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA), respectively. The proposed language mirrors that of the Federal
Facility Compliance Act of 1992 and the Safe Drinking Water Act Amendments of 1996, which
were passed by the Committee. H.R. 1195 also would ensure that states would not forfeit their
independent enforcement authorities when they enter into cleanup agreements with federal
agencies,

In 1990, the National Governors’ Association and the National Association of Attorneys
General Task Force on Federal Facilities published “From Crisis to Commitment: Environmental
Cleanup and Compliance at Federal Facilities.” In this report, states identificd the federal
govemment as the worst polluter in the nation, explained how a lack of independent enforcement
authority contributes to federal agency noncompliance, and recommended, among other things,
that Congress “amend applicable federal laws 10 clearly waive federal sovereign immunity from
the application and enforcement of federal and statc environmenal laws.” The Natiopal
Association of Attorneys General strongly supports this position.
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Honorable Thomas J. Bliley, Jr.
Honorable John Dingell

July 10, 1997

Page 2

Although CERCLA and the CWA currently contain sovereign immunity waivers, they do
not include the detailed, explicit language that appears necessary to avoid litigation with the
* federal govenment and to withstand judicial scrutiny by the courts. The language proposcd by
Mr. Schaefer would eliminate this uncertainty that leads to wasteful and costly litigation, delays
in cleanup, and failed enforcement efforts against federal agencies. Passage of the bills would
help to ensure that the federal government complies with environmental laws to the same extent
as private parties. In addition, the bills would assist in avoiding the unfunded mandates created
when the federal government inappropriately manages waste streams and then, abandons the
waste sites within state borders.

To ensure that the federal government is not treated differently than private parties, H.R.
1195 would preclude states from imposing more stringent standards upon federal facilities than
upon private parties. This is fully consistent with states’ practices and intentions, and we do not
oppose this provision,

H.R. 1195, which would clarify that the state and federal governments can coordinate
their cleanup activities without risking 2 loss of enforcement authorities, also would encourage
better integration of federal facility cleanups with state environmental requirements. A court
decision several years ago raised questions as to whether states could potentially compromise
their independent enforcement authority if they entered into agreements with the federal
government to coordinate cleanup of a site. This legislation would facilitate coordinated
response and prioritization, which is particularly important at large, complex federal facilities.

There are those who question whether, given budget deficits, it is feasible to require the
federal government to comply with environmental laws to the same extent as private parties. We
believe that it is feasible and fair to do so. Gaining control over environmental cleanup and
compliance at federal facilities is absolutely critical to protecting the public health and safety of
our citizens and communities, to restoring much-needed confidence in the federal goverunent,
and to preserving the fundamental tenets of federalism.

Bringing federal agencies into environmental compliance requires a significant, national,
long-term commitment. Precious time, money and personnel should be devoted to
environmental protection, not to debating and litigating the govemnment’s duty to comply. We
urge Congress to take another important step toward federal accountability and real cleanup
progress by passing H.R. 1194 and H.R. 1195 as soon as possible.
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Honorable Thomas J. Bliley, Jr.
Honorable John Dingell

July 10, 1997

Page 3

If you or your staff have any questions, please feel free to contact us ot Lynne Ross, our
Association’s Legislative Director, who can be reached at 202-326-6054. Thank you for your
consideration of our views.

Sincerely,
orton Christine Gregoire
ormey General of Colorado Attorney General of Washington
Chair, Environmental Legislative
Subcommittee

B'ﬂ_lg% ’_’i’_‘:?_ﬁ_ Bruce Botetho

Attorney General of Alabama Attorney General of Alaska
Grant Woods Daniel Lungren
Attomey General of Arizona Attomey General of California

W

Attorney General Commecticut Attorey General of Delaware
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Honorable Thomas J. Bliley, Jr.
Honorable John Dingell

July 10, 1997

Page 4

RS
Robert Butterworth Catvi%’

Attorney General of Florida Attorney General of Guam
~Hcgspy Sy W o
Margery Brounster Alan Lance
Attorney General of Hawaii Attorney General of Idaho
Jim éyan
Antorney General of Illinois Atiorney General of Indiana
:-"""’._'_’:!2! 2!5,@&!
Tom Miller Andr; % g
Atttorney General of lowa Attomey General of Maine
¥ ;oseph Curran Scott Harshbarger
Attorney General of Maryland Attorney General of Massachusetts
' % S N N
Frank Kelley Hubert Humphrey @
Attomey General of Michigan Attorney General of Minnesota

%{Mﬁﬂ"" e A =
oseph Mazure! Tankie Sue apa

Attorney General of Montana Attorney General of Nevada



Honorable Thomas J. Bliley, Jr.
Honorable John Dingell

July 10, 1997
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b Z L

Attorney General of New Hampshire

Tom édall

Attorney General of New Mexico

Michael Eas‘é

Attomey General of North Carolina

Drew Edmondson
Attorney General of Oklahoma

TN Lk Ao
Mike Fisher -
Arnorney General of Pennsylvania

John Knox Walkup
Atiomney General of Tennessee

o -

Attorney General of Utah
. Richard Cullen
Attorney General of Virginia
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Pec, wator—s
Peter Verniero
Attorney General of New Jersey

Yol

Dennis Vacco
Attorney General of New York

o |

Attorney General of Ohio
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Symposium: The Comprehensive Environmental Response, Compensation, and
Liability Act
Notes and Comments

%479 FEDERAL SOVEREIGN IMMUNITY AND CERCLA: WHEN IS THE UNITED STATES LIABLE
FOR COSTS?

Holly Everett ({FNall
Copyright (c) 1994 by the University of Kentucky College of Law; Holly Everett

In 1980 Congress enacted the Comprehensive Environmental Response,
Compensation, and Liability Act [FN1] to respond to the problems associated
with abandoned and inactive hazardous waste disposal sites. [FN2] Provisions
for financing the cleanup of these sites were also included in this statute.
Essentially, CERCLA places the financial responsibility for cleanup on those
parties responsible for the hazardous waste site. (FN3] In 1986 CERCLA was
reauthorized and amended to include the Hazardous Substance Superfund. [FN4]
This fund finances the federal government's response to hazardous waste.
Additionally, Congress directed the federal government to use Superfund money
for response actions and to recover all response costs from all parties
responsible for the waste site. [FNS]

A problem arises, though, when the United States is itself a responsible
party. Sovereign immunity may prohibit an action against the United States.
Indeed, the United States may not be sued without its consent. [FN6] Consent is
given when the United States explicitly waives sovereign immunity. (FN7} The
Supreme Court has said waivers of sovereign immunity must be "unequivocally
expressed” %480 in the statutory text, construed in favor of the United
States, and not enlarged beyond the language of the statute. [FN8]

Courts construing the waivers of sovereign immunity found in CERCLA have
reached conflicting decisions. One court has reasoned that CERCLA's remedial
purpose leads to an expansive reading of its provisions in order to avoid
frustrating the legislative purpose. [FN9] However, all courts do not follow
this rationale. Thus, interpretations of the same section often result in
different conclusions. This note will examine several recent cases in light of
the judiciary's interpretations of CERCLA waivers.

I. STATE ACTIONS AGAINST THE FEDERAL GOVERNMENT

Sovereign immunity may be waived under CERCLA section 120. In United States
v. Pennsylvania Department of Environmental Resources, [FN10] a court
considered whether a state can order the federal government to clean up a
federal facility. The Pennsylvania Department of Environmental Resource (DER)
tested soil located on the Navy Ships Parts Control Center and found
contamination by polychlorinated biphenyls (PCBs). Subsequently, the state
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issued to the Navy Control Center a cleanup order which cited a waiver of
sovereign immunity under CERCLA as authority. [FN11] Specifically, Pennsylvania
relied on section 120(a) (4) of CERCLA which states:

State laws concerning removal and remedial action, including State laws
regarding enforcement, shall apply to removal and remedial action at
facilities owned or operated by a department, agency, or instrumentality of
the United States . . . . The preceding sentence shall not apply to the
extent a State law would apply any standard or requirement to such facilities
which is more stringent than the standards and requirements applicable to
facilities which are not owned or operated by any such department, agency, or
instrumentality. [FN12]

*481 The United States challenged Pennsylvania's exercise of power
under this section.

The United States argued section 120(a) (4) waives sovereign immunity only for
state laws that are similar in purpose to CERCLA. [FN13] In effect these state
laws would require specific, predetermined standards for cleanup of waste. The
United States based this argument on the phrase "removal and remedial action®
which it said should be construed in a technical sense. [FN14] According to the
United States, Pennsylvania was proceeding under general environmental laws
because they permit ad hoc judgments about the cleanup and the standards to be
applied. [FN15] Furthermore, the United States asserted the laws were
inconsistent with CERCLA's goal of comprehensive cleanup of waste sites because
the state laws were limited to only one kind of pollution. [FN16] Hence, the
United States claimed it had not waived sovereign immunity for these state
laws.

Pennsylvania argued that the United States had read the phrase "removal and
remedial action" too narrowly. It pointed to the CERCLA definitions of remove,
removal, and remedial action which are very broad. [FN17} The state also noted
that section 101(24) includes enforcement activities within the meaning of
removal and *482 remedial action. Thus the state argued the laws provided
for these actions because they allow the DER to order polluters to clean up
sites within the state. [FN18]

The court agreed with Pennsylvania and held section 120(a) (4) waived
sovereign immunity. It found Congress must have known of the broad definitions
for removal and remedial action when it chose the phrase "state laws concerning
removal and remedial action." [FN19] Accordingly, Congress could not have meant
to restrict the application of the section to state laws which contain
predetermined, objective, and precise standards for deciding when violations
occur under state law. To do this, Congress would have included language to
that effect in section 120(a) (4). [FN20] Thus, the court held that CERCLA
section 120(a) (4) waives sovereign immunity. [FN21]

Recently, however, the First Circuit rejected a state's attempt to recover
civil damages from the United States under CERCLA section 120. In State of
Maine v. Department of Navy, [FN22] Maine filed an action which claimed the
United States Navy's shipyard in Kittery, Maine had not complied with Maine's
hazardous waste laws. [FN23] The Navy responded to this action by agreeing to
comply with state regulations. However, the Navy refused to pay the punitive
fines imposed by state law for past noncompliance by claiming sovereign
immunity. [FN24]

Like Pennsylvania, Maine argued section 120 waived sovereign immunity. The
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court of appeals, though, rejected this argument. The court noted CERCLA uses
language different from RCRA, but held that the reasoning in United States
Department of Energy v. Ohio was still dispositive. [FN25]

According to the court, section 120 does not waive sovereign immunity
because: (1) the language is unclear, and (2) the legislative history of CERCLA
offers nothing with which to distinguish *483 Department of Energy. [FN26]
Language waiving sovereign immunity must be "clear and unequivocal." [FN27} The
language in CERCLA failed to meet this test because it could refer to
prospective coercive fines, retrospective civil penalties, or both. [FN28]
Furthermore, the Supreme Court's observation regarding section €961 of RCRA
applied to Maine's argument. In Department of Energy the court said:

[Tl he statute makes no mention of any mechanism for penalizing past
violations, and this absence of any example of punitive fines is powerful
evidence that congress had no intent to subject the United States to an
enforcement mechanism that could deplete the federal fisc regardless of a
responsible officer's willingness and capacity to comply in the future.

[FN29]

The court of appeals also rejected Maine's effort to use the legislative
history of CERCLA to argue legislators believed section 120 waived sovereign
immunity. To do this, Maine relied on comments in a conference report. [FN30]
These comments were not helpful to the court because they referred to both
section 120 of CERCLA and section 6001 of RCRA, did not describe how CERCLA
could or would differ from RCRA, and provided no mechanism for distinguishing
Department of Energy. [FN31] Therefore, the court stated Department of Energy
required it to hold that section 120 does not provide a clear and unequivocal
waiver of sovereign immunity from civil penalties. [FN32]

II. PRIVATE PARTY ACTION AGAINST THE UNITED STATES

A. EPA Regulatory Activity

Private parties have had mixed results in holding the federal government
liable. For instance, in United States v. Western Processing Co. [FN33] the
court found EPA regulatory activity will not subject the United States to
liability. RSR Corp. filed a counterclaim *484 seeking contribution from the
United States based on the Environmental Protection Agency's regulatory
activity at the Western Processing Site. [FN34]

RSR argued section 107(d) (1) waived sovereign immunity. Section 107(d) (1)
provides:

{e]xcept as provided in paragraph (2), no person shall be liable under this
subchapter for costs or damages as a result of actions taken or omitted in
the course of rendering care, assistance, or advice in accordance with the
National Contingency Plan ("NCP") or at the direction of an on-scene
coordinator appointed under such plan, with respect to an incident creating a
danger to public health or welfare or the environment as a result of any
releases of a hazardous substance or the threat thereof. This paragraph shall
not preclude liability for costs or damages as the result of negligence on
the part of such person. [FN35]

RSR argued the United States is a person and is liable for negligence. As a

result, the EPA should be subject to a separate suit for negligence. [FN36]
The United States asserted it had not waived sovereign immunity under section
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120(a). This section states "each department, agency, and instrumentality of
the United States . . . shall be subject to, and comply with, this chapter in
the same manner and to the same extent . . . as any nongovernmental entity,
including liability under section 9607 of this title." [FN37] Pursuant to
section 120(a), government agencies which act as owners, operators, generators,
or transporters will be expected to bear their share of CERCLA response costs.
[FN38} The United States argued, however, that Congress did not intend to make
EPA cleanup and regulatory activities grounds for contribution claims. Doing so
would provide for a new defense whenever the United States initiated a cleanup
action. [FN39}

First, the United States claimed it would violate the fundamental
principle that "those who benefit financially from a commercial activity
[should] internalize the health and environmental *485 costs of that
activity into the costs of doing business." [FN40] Second, CERCLA calls for
strict liability subject only to specific, enumerated defenses. Third, Congress
rejected an amendment that would have created a defense for government
misconduct and negligence. [FN41] Fourth, the last sentence in section 107(d)
merely explains CERCLA has not occupied the field to the exclusion of tort
claims. [FN42] Furthermore, the United States argued interpreting section
120(a) to waive sovereign immunity when the EPA carries out its duties would be
inconsistent with the strict construction in favor of the United States on
sovereign immunity issues. [FN43]}

The court found the EPA does not become a liable owner or operator when it
carries out its duties. It agreed with the United States that Congress intended
for potentially regponsible parties to assume costs of cleanup as part of the
cost of business. [FN44] Making the EPA liable would "muddle the rationale
underlying the statutory scheme." [FN45) In carrying out its duties, the court
said the EPA is not behaving like a federal agency which generates its own
waste and transports it to the site. [FN46] Moreover, the court agreed that the
last sentence in section 107 is more meaningful as a statement on preemption.
[FN47] Accordingly, the court found CERCLA does not waive sovereign immunity
for contribution claims based on EPA regulatory activities. [FN48)

*486 B.Government as Operator

As Western Processing noted sovereign immunity is waived when the government
is an owner or operator. In FMC Corp. v. United States Department of Commerce,
[FN49] the court considered when the United States meets the test for being an
owner or operator. FMC owned and operated a facility in Virginia from 1963 to
1976. [FNS0] FMC sought indemnification from the United States for some portion
of its cost of removal and response. [FN51]

Its claim against the United States was based on the operation of a rayon
manufacturing facility at the site by the War Production Board from 1942 to
1945. [FN52] FMC said the United States was liable as an owner, operator, or
arranger under section 107 of CERCLA. [FN53)

The court made the following findings of fact: (1) the chairman of the War
Production Board characterized rayon cord production as "one of the most
critical in the entire production program;" [FN54] (2) the facility, then owned
by American Viscose Corp., was required by the United States to produce one-
third of the cord needed by the nation; (3) the War Production Board ordered
American Viscose to convert and expand the facility to produce more high
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tenacity rayon each year; [FNS5] (4) the Board set the production levels which
were in effect until revoked by the Board; [FNS6] (5) the United States leased
equipment and machinery to the facility and arranged and oversaw the design and
installation of government equipment at the facility; [FN57] (6) the United
States directed army officers and others to report to the plant to ensure an
#487 adequate work force for production; [FN58] (7) while United States
personnel were at the facility, a large amount of highly visible waste disposal
activity took place; [FN59] and {(8) the United States knew or should have known
the disposal or treatment of hazardous substances was inherent in the
manufacture of rayon. [FN60] Based on these findings and others, the court
concluded the United States was an operator within the meaning of section
107(a) {2) , hazardous waste was disposed of while the United States was an
operatoxr, and a release or threatened release occurred at the facility within
the meaning of section 107(a)(4). [FN61] The United States, therefore, was
jointly and severally liable for costs incurred by FMC. [FN62]

Other district courts, however, have ruled sovereign immunity applies
only to facilities currently owned by the United States. In Rospatch Jessco
Corp. v. Chrysler Corp., [FN63] the court considered whether the United States
Air Force could be held liable for contamination of a site it owned and
operated from 1951 to 1954. The United States argued section 120(a) (4) does not
waive sovereign immunity for sites previously owned by the United States.

[FN64)

To interpret the statute the court first looked at the language in section
120(a) (4) . [FN65] It found that the first sentence was ambiguous, but that the
second sentence helped to decide the issue. [FN66] The court said:

[T he second sentence expressly distinguishes federal facilities with
"facilities which are not owned or operated by any such department, agency,
or instrumentality.” In other words, the comparison is casted in the present
tense, suggesting that the reference to "facilities owned or operated by the
United States" in the first sentence should be construed in the present tense
as well. [FN67]

The legislative history does not indicate Congress intended to permit the
United States to be sued regardless of whether it currently *488 owns or
operates the facility. [FN68] Moreover, the language throughout section 120
referring to federal facilities is cast in the present tense. (FN69] Therefore,
the court held the United States cannot be sued unless it is the current
operator. [FN70}

C. Recovering Attorney Fees

Courts have been divided on whether private parties can recover attorney
fees. A district court recently considered this issue in light of the split in
the circuits. [FN71] In Chesapeake and Potomac Telephone Co. v. Peck Iron &
Metal Co., [FN72] C & P asked for attorney's fees and costs of litigation as
necessary “response costs" under CERCLA. [FN73] Before the court could consider
the question of sovereign immunity, it had to decide if parties could recover
attorney fees and costs.

One defendant, Pocket Money Recycling Company, Inc., argued C & P could not
recover these costs and fees because they are not provided for in CERCLA.
[FN74) C & P relied on section 101 (25) to argue otherwise. Section 101(25)
says: "The terms 'respond' or 'response' means (sic) remove, removal, remedy,
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and remedial action; all such terms (including the terms 'removal' and
'remedial action') include enforcement activities related thereto.® [FN75) C &
P thus argued the cost of response that may be recovered by a private party and
the costs of removal and remedial action that may be recovered by the United
States both include the costs of enforcement activities. [FN76] Pocket Money
contended *489 that a potentially responsible private party cannot perform
enforcement activities as the government would. [FN77]

The court found that CERCLA does allow a private party to perform enforcement

activities because section 107(a) (4) (b) allows "'any . . . person’ other than
‘the United States Government or a State or an Indian tribe' to recover 'costs
of response. . . ."' [FN78] As noted in section 101(25), costs of response

includes costs of enforcement activities. [FN79) According to the court,
Congress would have restricted enforcement activities to the government through
the definitions if it did not intend for private parties to perform enforcement
activities. [FN80] In addition to the clear language in CERCLA, the court
relied on the purpose of CERCLA. The remedial purpose of CERCLA calls upon
private parties to participate in cleanup and recovery actions. The court said:

[Plrivate parties which initiate cleanup of contaminated sites and
sue their confederates in pollution for contribution, 'enforce' the statute
under ‘any reasonable construction of that term. . . . To deny private parties
the benefit of the language in CERCLA entitling them to fees and costs
expended to draw other polluters into cleanup efforts would create an
economic disincentive for responsible parties to take the very action which
CERCLA plainly seeks to encourage. [FN81)

CERCLA expressly states private parties can recover costs of enforcement
activities in response cost actions.

Having disposed of this issue, the court then turned to whether language in
CERCLA waives sovereign immunity for fees and costs. The court noted it did not
need to look to other sources because the language in CERCLA is clear. [FN82}
It relied on section 120(a) (1) which says:

{Elach department, agency, and instrumentality of the United States
{including the executive, legislative, and judicial branches of government.)
shall be subject to, and comply with, this chapter in the same manner and to
the same extent, both procedurally *490 and substantively, as any
nongovernmental entity, including liability under 9607 of this title. [FN83]

The court concluded the government was held liable to the same extent as
nongovernmental entities under section 107. [FN84] Accordingly, private parties
can recover attorney fees and litigation costs against the United States.

CONCLUSION

Conflicting decisions regarding waivers of sovereign immunity leave litigants
in a state of flux. Interpretations of section 120, for example, have sent
different messages to the states. [FN85) The result will be more fighting over
which jurisdiction should pay and how much. In a time of scarce resources, the
federal and state government will obviously endeavor to hold onto their money .

States and private parties should take note of the requirement that the .
government be an owner or operator to incur liability. EPA regulatory activity
apparently will not give rise to a cause of action based on government
ownership or operation. Counterclaims naming the EPA, therefore, will not be
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successful. [FN861 Moreover, litigants may not be able to sue the United States
unless it is the current owner or operator. On the other hand, private parties
can benefit greatly with the ability to recover attorney fees. Given the cost
of litigation, however, the United States could be stretched thin financially.
Each of these cases reveals the importance of careful statutory construction.
What seems clear to one court often is not clear to another. Furthermore, the
legislative history has not been very helpful to courts construing CERCLA.
Congress should provide legislative history for CERCLA that is not mixed with
other environmental statutes. Because a waiver of sovereign immunity can mean
the depletion of federal resources, it is important for Congress to clarify the
extent of the waivers in CERCLA. The reauthorization of CERCLA this year
provides an opportunity to do that.

FNal. Senior staff member, JOURNAL OF NATURAL RESOURCES & ENVIRONMENTAL LAW;
J.D., University of Kentucky, Class of 1994; B.A., University of Louisville,
1990.

FN1. CERCLA ss 101-405, 42 U.S.C. ss 9601-9675 (1988).

FN2. See H.R. REP No. 1016, 96th Cong., 2d Sess. 22 (1980), reprinted in
1980 U.S.C.C.A.N. 6119, 6125.

FN3. United States v. R.W. Meyer, Inc., 889 F.2d 1497, 1500 (6th Cir.1989).
FN4. Superfund Amendments and Reauthorization Act of 1986, Pub. L. 99-49%%, 100
Stat. 1613 {1986) (codified as amended in scattered sections of 42 U.S.C.)
{hereinafter SARA].

FN5. 42 U.S.C. s 9607(a).

FN6. United Liberty Life Ins. Co. v. Ryan, 985 F.2d 1320, 1325 (6th Cir.
1993).

FN7. Id.
FN8. United States v. Idaho, 113 S.Ct. 1893, 1896 (1993).

FN9. See United States v. Carolina Transformer Co., 978 F.2d 832, 838 (4th
Cir. 1992}.

FN10. United States v. Pennsylvania Dep't of Natural Resources, 778 F.Supp.
1328 (M.D. Pa. 1991).

FN11. Id. at 1330. Pennsylvania relied on the following state laws:
Pennsylvania Clean Streams Law, 35 PA. CONS. STAT. ss 691.3, 691.301,
691.307, 691.401 (Purden 1977 & Supp. 1991-92) and Pennsylvania Solid
Waste Management Act, 35 PA. CONS. STAT. ss 6018.301, 6018.302,
6018.501, 6018.601 (Purden Pamphlet 1991-92).

FN12. CERCLA s 120(a) (4), 42 U.S.C. s 9620(a) (4) (1988).
Copr. (C) West 1997 No Claim to Orig. U.S. Govt. Works



141

(C) 1997 West Group Page 9

9 JNREL 479
(Cite as: 9 J. Nat. Resources & Envtl. L. 479, *490)

FN13. Dep't of Natural Resources, 778 F.Supp. at 1330.
FN14. Id.

FN15. Id.

FN16. Id. at 1331.

FN17. Id. The definition of remove and removal is found in 42 U.S.C. s
9601(23) which states:

The terms "remove" or "removal" means the cleanup or removal of released
hazardous substances from the environment, such actions as may be necessary
taken in the event of the threat of release of hazardous substances into the
environment, such actions as may be necessary to monitor, assess, and
evaluate the release or threat of release of hazardous substances, the
disposal of removed material, or the taking of such other actions as may be
necessary to prevent, minimize, or mitigate damage to the public health or
welfare or to the environment, which may otherwise result from a release or
threat of release.

CERCLA s 101(23), 42 U.S5.C. s 9601(23) (1988).
The definition of remedial action is found in 42 U.S.C. s 9601 (24) which
states:

The terms "remedy" or "remedial action" means those actions consistent with
permanent remedy taken instead of or in addition to removal actions in the
event of a release or threatened release of a hazardous substance into the
environment, to prevent or minimize the release of hazardous substances so
that they do not migrate to cause substantial danger to present or future
public health or welfare or the environment.

42 U.S.C. s 9601(24).

FN18. Dep't of Natural Resources, 778 F.Supp. at 1331.

FN19. Id. at 1332.

FN20. Id.

FN21. Id.

FN22. State of Maine v. Department of Navy, 973 F.2d 1007 (1st Cir. 1992).
FN23. Id. at 1009.

FN24. Id.

FN25. Id. at 1010-11. In United States Dep't of Energy v. Ohio, 112 S.Ct.

1627 (1992), the Court held Congress did not waive sovereign immunity for civil
fines imposed by a state for past violations of the Resource Conservation and

Recovery Act ("RCRA").
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FN26.

FN44.
FN45.
FN46.
FN47.

FN48.
Inc.,

Department of Navy, 973 F.2d at 1011.
Id.
1d.

1d. (referring to Department of Energy, 112 S.Ct. at 1640).

. Department of Navy, 973 F.2d at 1011 (referring to H.R. CONF. REP. NO.

99th Cong., 24 Sess. (1986)).
Id.
Id.

. United States v. Western Processing Co., 761 F.Supp. 725 (W.D. Wash.

Id. at 727.

1d. at 729 (referring to CERCLA s 107, 42 U.8.C. s 9607 (1988)).

. Western Processing, 761 F.Supp. at 729.

Id. at 728 {referring to 42 U.S.C. s 9620).
1d.
Id. at 729.

id.

. Western Processing, 761 F.Supp. at 729.

Id.

Id. at 728.

Id. at 729.

id.

Western Processing, 761 F.Supp. at 729.
1d.

Id. at 729-30; see also United States v. Atlas Minerals & Chem.,
797 F.Supp. 411 (E.D. Pa. 1992). In Atlas Minerals, the E.P.A. began

an initial clean-up operation of a hazardous waste site owned by the defendant.
After expending over $1 million dollars, they halted the clean-up activity and
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brought suit for recovery of those initial expenses and to force the defendant
to finish the job. The defendant counter-claimed against the E.P.A. because
their negligent cleaning efforts actually intensified the environmental damage
for which Atlas was liable, allegedly by $15 million dollars.

Citing Western Processing, the court stated that challenges to E.P.A.
response and remedial actions were barred. The court further stated that
section 120(a) only applies as a waiver when the government acts as a private
party in creating the waste.

FN49. FMC Corp. v. United States Dep't of Commerce, 786 F.Supp., 471 (E.D.
Pa. 1992) aff'd, 10 F.3d 987 (1993), and reh'g granted, No. 92-1945,
1994 WL 52831 (3rd Cir. Feb. 23, 1994).

FNS0. Id. at 472. The site had been on the National Priority List since
1986.

FN51. Id.

FNS52. Id. During World War II, the United States suffered a loss of its crude
rubber supply. In order to manufacture tires and other war items, the United
States needed a rubber substitute. The best substitute was high tenacity rayon
tire cord which was produced at the Virginia facility. FMC presented evidence
that the United States managed and controlled the facility during World War II
and owned facilities and equipment at the plant. The manufacturing process
involved the treatment of hazardous materials, and disposal of the materialg
necessarily followed.

FN53. Id.

FN54. FMC Corp., 786 F.Supp. at 475.

FN55. Id. at 476-77.

FNS6. Id. at 477.

FN57. Id. at 478.

FN58. Id. at 480.

FN59. FMC Coxp., 786 F.Supp. at 484.

FN60. Id. at 485,

FN61. Id. at 486.

FN62. Id. at 486-87.

FN63. Rospatch Jessco Corp. v. Chrysler Corp., 829 F.Supp. 224 (W.D. Mich.
1993).
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FN64. Id. at 227.

FN65. Id. (referring to 42 U.S.C. s 9620(a) (4) (1988)).

FN66. Id. at 228.

FN67. Id. {alteration in original).

FN68. Id.

FN69. Id.

FN70. Id.; see also Redland Soccer Club, Inc. v. Department of Army, 801
F.Supp. 1432 (M.D. Pa. 1992). But see Tenaya Assoc. Ltd. Partnership v. United
States Forest Service, No. CV-F-92-5375 REC (E.D. Cal. May 18, 1993).

FN71. Two judicial circuits have reached different results. Compare General
Elec. v. Litton Indus. Automation Sys. Inc., 920 F.2d 1415 (8th

cir.1990) (allowing recovery of attorney fees) with Stanton Road Agsoc. v,
Lohrey Enter., 984 F.2d 1015 (9th Cir.1993) (citing the "American Rule" denying
recovery of attorney fees unless Congress explicitly authorizes courts to award
such fees) .

FN72. Chesapeake & Potomac Tel. Co. v. Peck Iron & Metal Co., 826 F.Supp.
961 (E.D. Va. 1993).

FN73. Id. at 962.

FN74. Id. Pocket Money relied on the "American Rule" under which a party cannot
recover attorneys' fees unless they are provided for by contract or statute,
id.

FN75. Id. at 963 (alteration in the original).

FN76. Id.

FN77. Chesapeake, 826 F.Supp. at 963.

FN78. Id.
FN79. Id.
FN80. Id.

FN81. Id. at 964; see also General Electric v. Litton Indus. Automation
8ys. Inc., 920 F.2d 1415, 1422 (8th Cir.19%0) (holding that a private party
recovery action can be an enforcement activity within the meaning of the
statute) .

FN82. Chesapeake, 826 F.Supp. at 965.
Copr. (C) West 1997 No Claim to Orig. U.S. Govt. Works
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9 JNREL 479
(Cite as: 9 J. Nat. Resources & Envtl. L. 479, *490)

FN83. Id. (referring to 42 U.S.C. s 9620(a) (1) (1988)).

FN84. Id.
FN85. See supra part I discussing state actions against the federal government.

FN86. See supra note 48 discussing the holding in United States v. Atlas
Minerals & Chem., Inc., 797 F.Supp. 411 (E.D. Pa. 1992).

END OF DOCUMENT
Copr. (C) West 1997 No Claim to Orig. U.8. Govt. Works
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STATEMENT OF SUSAN ECKERLY, DIRECTOR, FEDERAL GOVERNMENT RELATIONS,
NATIONAL FEDERATION OF INDEPENDENT BUSINESS

Mr. Chairman, members of the committee, thank you for the opportunity to testify
today on the recently revised version of S.8, the Superfund Cleanup Acceleration
Act of 1997. My name is Susan Eckerly, and I am the Director of Federal Govern-
ment Relations-Senate for the National Federation of Independent Business (NFIB).

The NFIB is the nation’s largest small business advocacy organization, represent-
ing 600,000 small business owners in all fifty states. The typical NFIB member em-
ploys five people and grosses $350,000 in annual sales. Our membership reflects the
general business profile in that we have the same representation of retail, service,
manufacturing and construction businesses that make up the nation’s small busi-
ness community. NFIB sets it legislative positions and priorities based upon regular
surveys of its membership.

I commend the committee for its continued efforts to reach consensus on legisla-
tion that will overhaul the Superfund program. We support your efforts to move for-
ward by marking up legislation next week and hope that this Congress will at last
put an end to the Superfund liability nightmare for small business. Those caught
in the Superfund web cannot wait much longer for relief.

SUPERFUND’S UNINTENDED EFFECTS

When Superfund was originally passed in 1980, it was believed that the number
of hazardous waste disposal sites and the costs to clean them up were relatively
simple. Unfortunately, that has not been the case. Over the past seventeen years
this program has proved to be one of, if not the worst, environmental programs on
the books. It has failed to meet its mission of cleaning up hazardous waste sites and
instead has encouraged wasteful, excessive litigation that can last for years and cost
billions of dollars. Today’s system is fraught with the wrong incentives: incentives
to prolong cleanup, continue expensive litigation and to drag even the smallest con-
tributor through the lengthy process.

When examining the sites that have been cleaned up, the costs associated with
such cleanups, coupled with the staggering amount of money that has gone directly
to lawyers’ coffers, it is easy to see that the fault and liability system currently in
Superfund is flawed. Congress may have envisioned a system that would only catch
the few, large, intentional or irresponsible polluters, however, the reality has been
very different. There have been over 100,000 different potentially responsible parties
(PRPs) identified at Superfund sites. Obviously, a majority of these are not Fortune
500 companies, but are small businesses. Since Congress last reauthorized Super-
fund, we have experienced an increasing number of complaints and questions from
our membership. The effect of the current liability system is permeating all seg-
ments of the small business community. No issue in this very complex public policy
debate will have a more direct impact on the present and future economic viability
of many small businesses than this aspect of Superfund reform. There is not one
segment whether it be a retail store, a professional service business, or a construc-
tion business that has not been touched.

SMALL BUSINESS ATTITUDES

It is helpful to keep in mind the unique nature of a small business when you ex-
amine small business owners’ reactions to environmental legislation. Small business
owners wear many hats. Two of the most important are being both a business owner
and a citizen of a community. They drink the water, breathe the air and fish in the
lakes. They want a healthy environment both for themselves and for their children.
They also expect the government to be fair and responsible.

It is this lack of fairness and responsibility in the area of Superfund that is caus-
ing a groundswell of anger, distrust and in many cases, despair. The committee has
heard testimony twice from one of our members, Barbara Williams, a restaurant
owner, who is a fourth party defendant at the Keystone landfill in Gettysburg,
Pennsylvania. She is being sued for over $76,000 because she legally dumped her
restaurant’s trash, which consisted mostly of food scraps. If she is forced to pay this
amount, she likely will close her restaurant and her employees will lose their jobs.
As Barbara has testified: “This suit defies common sense. I have recycled for years.
I used the trash hauler that was approved and permitted by my borough govern-
ment.” With the continuing emergence of these kinds of stories, NFIB began asking
our members questions about Superfund in an effort to identify their specific con-
cerns.

Overwhelmingly, our membership indicated that the liability scheme in the cur-
rent statue was the area they felt needed the most reform. I would like to call your
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attention to a study undertaken by the American Council for Capital Formation
(ACCF) in conjunction with the NFIB. This study surveyed small business PRP’s
and asked numerous questions about their experiences with Superfund. Approxi-
mately 70 percent of the 5,000 small PRP’s surveyed indicated that the liability sys-
tem was the major burden of Superfund. And at the 1996 White House Conference
on Small Business, reform of Superfund’s liability was voted by the conference as
the group’s fifth highest priority. Thus, our focus has been on the liability system
and how to make it more equitable and efficient for the small business owner.

Liability—Small Business Concerns

What are the small business problems with regard to liability? NFIB members
have identified three major problems. First, the nature of Superfund encourages liti-
gation. In most cases, our members are dragged into the process by being named
as a PRP in a third party lawsuit. They are forced to spend thousands of dollars
and an excessive amount of their time defending themselves when they have done
nothing wrong or illegal or have no records to prove their innocence.

Second, they are forced to remain in the liability scheme when many times small
businesses could and should be eliminated from the lengthy settlement process
through exemptions. These businesses contributed a minute amount of waste, and
it frankly is a waste of time and money to include them in the process. Nothing is
gained—either for the economy or the environment—when businesses are forced to
close their doors due to the lack of reasonable settlement offers.

Third, the retroactive joint and several liability scheme is what our members find
most unbelievable and unfair. The fact that they can today be held responsible for
past actions that were legal at the time they were undertaken and could be forced
to pay for 100 percent of the cleanup costs is un-American and outrageous. It forces
our members to choose between two equally bad and unfair decisions: either pay for
the cleanup even though you did nothing wrong or face years of litigation, huge
legal fees, loss of credit and the threat of bankruptcy.

With the large number of small businesses already entwined in this web and with
the increasing threat of thousands more in the future, NFIB’s goal is to achieve
meaningful reform in this Congress. Given the widespread agreement among the
Administration and both parties in Congress that liability relief should be provided
to small business, we sincerely hope that these business owners do not have to wait
much longer for the rhetoric to become reality.

SUPERFUND REFORM PROPOSALS

As we testified in March, Senator Smith’s and Chairman Chafee’s bill, S.8, is an
important step forward to eliminating the liability nightmare for small business. It
contains some excellent reforms, and we appreciate the steps that have been taken
to eliminate some of the inequities and burdens placed on small business. We are
pleased that the draft chairman’s mark, distributed on August 28, contains much
of the small business reforms included in S. 8.

For the first time, a small business exemption is applicable to those businesses
with fewer than 30 employees or less than $3,000,000 in gross revenues. This will
provide much needed relief and an early exit to the truly small businesses who, in
most cases, do not deserve to be caught up in the Superfund litigation morass. By
identifying an employee and monetary threshold, S.8 approaches reform from a
standpoint that NFIB has long advocated.

Both proposals also take positive steps to reform the current liability system by
eliminating the liability for those parties involved in co-disposal municipal landfill
sites and those parties who contributed only municipal solid waste to a site. Many
NFIB members will benefit from this reform.

In addition, S.8 and the revised draft make strong improvements in the current
program by including a “de micromis exemption” to exclude the smallest of contribu-
tors from Superfund liability. We are disappointed, however, that the draft chair-
man’s mark fails to contain the one-percent “de minimus exemption” included in
S.8, as introduced, and instead subjects those contributors to an expedited settle-
ment procedure. Due to the limited financial and legal resources of most small busi-
ness owners, we believe that both de micromis and de minimus contributors serve
no purpose but to delay the process and hinder the ultimate goal of cleaning up our
nation’s most polluted sites. We hope that you will reconsider this modification.

SMALL BUSINESS IMPROVEMENTS TO S. 8

While these liability reforms move in the right direction, there are several areas
that NFIB would like to see clarified or that we have concerns with.
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NFIB has consistently supported creating an “ability to pay” definition that would
become a required criteria when assessing a small business’s contribution during
the allocation process or any expedited settlement procedure. We feel that a strong
definition that does not leave the burden on the small business owner to bring for-
ward information and initiate the process is necessary. Notification to small busi-
ness parties should be an automatic requirement in which all small businesses are
requested to provide necessary financial documents and then the burden should be
on the government to determine small business’ ability to pay.

In addition, NFIB has advocated that EPA and the allocator meet certain time
deadlines set forth both in the expedited settlement procedure and in the allocation
process. These deadlines, both for the commencement of the allocation process and
for de minimis settlements, are a necessary ingredient in order to have a more expe-
ditious and decisive process. We feel that such prompt determinations are an essen-
tial element if a reformed process is to succeed. To ensure that EPA and the allo-
cator meet these imposed deadlines, we suggest that incentives be included.

Finally, we applaud the exemption for recyclers. NFIB would suggest that the
elimination of liability provision be broadened to include oil recycling or refining
centers. The parties that sent their oil to these types of sites were not only following
the direction of their local governments, they were attempting to improve the envi-
ronment. They should not be penalized for acting responsibly.

Conclusion

Mr. Chairman, we feel that the revised S.8, in combination with our suggested
changes, would address most of the concerns that our members have expressed. If
passed, these reform suggestions will dramatically reduce unnecessary litigation, en-
sure that money will go toward its intended purpose, and most importantly, ensure
that sites will be cleaned up in a timely manner. We thank you for this opportunity
and for your efforts to address the small business concern with Superfund.

RESPONSE BY SUSAN ECKERLY TO A QUESTION FROM SENATOR INHOFE

Question. The draft chairman’s mark contains a definition for small businesses of
30 employees and three million dollars in gross annual revenue. Does this definition
meet other statutory or private sector definitions for small businesses? Please de-
scribe other methods for defining a small business.

Response. While there is no standard definition of an average small business,
NFIB generally would define a small business as a business with less than 100 em-
ployees. We have not included a revenue number because that would vary depend-
ing upon the type of the business.

b According to the Small Business Administration, the general definition of a small
usiness is:

. a business smaller than a given size as measured by its employment, busi-
ness receipts, or business assets. The SBA’s Office of Advocacy generally uses
employment data as a basis for size comparisons, with firms having fewer than
100 (ir fewer than 500 employees defined as small. [The State of Small Business,
1995

In spite of the SBA’s authority on these matters, most laws and regulations typi-
cally devise one of their own. In fact, we have identified 19 statutory recommenda-
tions, outside of the tax code, regarding the size of a small business. The following
constitute a sampling of the various laws that have small business definitions,
thresholds or exemptions.

¢ Family and Medical Leave Act: requires employers with more than 50 employ-
ees to provide unpaid family and medical leave.

¢ Americans with Disabilities Act: Title I, which relates to the employment of in-
dividuals with disabilities, applies to employers with more than 15 employees.

e Age Discrimination in Employment Act: exempts employers with less than 20
employees.

¢ The WARN Act: exempts employers with fewer than 100 employees from cov-
erage.

PREPARED STATEMENT OF ROBERT N. BURT, CHAIRMAN AND CHIEF EXECUTIVE
OFFICER, FMC CORPORATION ON BEHALF OF THE BUSINESS ROUNDTABLE

The Business Roundtable welcomes the opportunity to submit comments on the
August 28, version of S.8, “The Superfund Cleanup and Acceleration Act of 1997.”
The Roundtable is an organization of the Chief Executive Officers of over 200 of the
nation’s largest companies which agree that passing a comprehensive Superfund re-
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form bill should be a priority for this Congress. We are pleased, therefore, that the
chairman has put this bill forward as the vehicle for consideration by the Environ-
ment and Public Works Committee.

While 280 of the sites on the NPL had reached the construction complete stage
by June of this year (an additional 139 of these sites have already been delisted),
491 sites still have construction underway and approximately 500 sites are still in
the study phase. Moreover, thousands of sites on the CERCLIS list remain as poten-
tial NPL sites. The slow pace of this program under current law (the GAO calculates
it now takes twice as long to clean up a site as it did 10 years ago), its cost to the
economy, the precedents it sets for other cleanup activities and its potential under
current law to stretch out well into the next century, make reform a priority among
our members. We would urge the committee to proceed to mark-up this bill in a bi-
partisan way which accommodates honest differences on this issue.

The Roundtable is keenly aware of the differences which can divide opinion on
how Superfund should be reformed. The Roundtable is comprised of companies
which have paid a large proportion of the over $18 billion in business taxes which
have gone into the Superfund Trust Fund since the law’s enactment. The Round-
table also is comprised of companies which have spent some $30 billion on Super-
fund settlements over the life of the program, in addition to comparable sums in
litigation concerning liability and other aspects of the Superfund program. Some of
our members cleaned up sites in the early years of this program’s history; while oth-
ers still have substantial costs ahead of them.

Despite sixteen years of disparate experience among our membership, we are
united in our view on the need for reform and have reached basic agreement on how
such reform should occur. The considerable debate over this issue over three con-
secutive Congresses has substantially narrowed our differences on Superfund policy.

In many important ways, S.8 is consistent with the consensus we have reached
in the Roundtable over how best to proceed with reform. However, we would also
note that there are important issues which we believe need to be addressed during
the committee’s consideration of this bill before it can have our full support. More-
over, given the limited timeframe in which we had an opportunity to review this
bill, we may find it necessary to supplement these comments as our members review
in more depth specific provisions.

Before turning to our concerns and recommendations, let me briefly summarize
the principles which we believe need to be part of a comprehensive Superfund re-
form effort:

e The tax revenue from Superfund must be dedicated to clean up.

e Significant reform of the remedy selection provisions of the law must be
achieved, including elimination of the preference for treatment and the mandate for
permanent remedies. Liability reform should provide all parties with fair and equi-
table relief; and not increase the burden on the economy.

* No Superfund taxes should be enacted without comprehensive reform, including
reform of the current law’s Natural Resource Damages (NRD) provisions.

¢ NRD should be geared to restoration of proven damages to resources, not to ob-
taining punitive damages.

In our own analysis of how the current Superfund law should be reformed to en-
able better performance, we have concentrated on the liability provisions in the law.
However, throughout our economic analysis of several liability reform proposals, it
has become increasingly clear that liability reform cannot and should not be ad-
dressed apart from other issues such as remedy selection, funding and NRD. While
we understand this increases the challenge and complexity of the debate, we are
pleased that this committee will be addressing Superfund in a comprehensive way.

The following are the ways in which S. 8 is consistent with The Roundtable’s posi-
tion. We also will point out areas where it falls short of our goals or where the in-
tent of the draft is unclear:

Remedy Selection: The remedy selection provisions underscore the need to base
cleanup decisions on real rather than hypothetical risks. As drafted, this title of the
bill will allow the parties involved in remedial decisionmaking greater flexibility to
address site specific characteristics with emphasis on the current and reasonably
anticipated uses of land and water resources, taking into account the timing and
use of those resources. S.8 does so while retaining the current goal for protection
of human health in the National Contingency Plan (NCP) (i.e., 1 x 104 to 1 x 10-6)
and by adding an important new, practical definition for environmental protection
based on plant and animal populations. These goals are clear and will not require
time consuming revision to the NCP before changes are realized.

We believe that S.8 has been substantially revised in an attempt to conform the
law to the better practices EPA and the states are implementing on groundwater
cleanup. This includes distinguishing between the cleanup goals of drinking water
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and water used for other purposes, and reinforcing EPA’s initiatives to look at the
specific characteristics of each site and propose a deliberative, managed remedial
approach. Looking at groundwater in separate zones and phasing in needed control
measures facilitates this cost-effective, but protective approach.

We would note, however, S.8 does seem to have some confusion in terminology
related to groundwater. For example, it is not clear whether the balancing factors
cited in the general rule applying to remedies also apply in the case of groundwater,
or if the specific groundwater factors take precedence over these.

There is also some need for clarity around the reference to groundwater that is
“suitable for use” versus groundwater where the “currently or reasonably antici-
pated future use” is for drinking water. This is important in that remedial actions
must “seek to protect” uncontaminated groundwater suitable for use as drinking
water unless technically impracticable. Since the bill provides a very limited defini-
tion of what is not suitable as drinking water” and this definition triggers specific
control goals, further clarification is needed for this section of the bill.

We are also concerned that land use determinations are made based on site spe-
cific factors while the use of groundwater gives substantial deference to state classi-
fication efforts which are generally not facility specific.

There also needs to be clarification of whether the bill has created any inflexible
mandates. The reference to attaining cleanup goals to the edge of that contamina-
tion which is managed in place, might be read so as to in fact eliminate flexibility
of site managers to look at the nature and timing of use and other factors. It is the
experience of our membership that EPA in its own implementation of its adminis-
trative reforms, has gotten away from arbitrary requirements in terms of compli-
ance points and choice of remedial measures. The bill should be clarified to conform
to current practice.

While the bill does maintain the current law’s preference for treatment, it does
so for certain discrete areas. The definition provided appears consistent with sound
principles of protection of human health and the environment. It also would appear
to maintain flexibility in how actual risk from discrete areas of highly toxic, highly
mobile contamination with the potential for human exposure can best be addressed.
But it is not clear that this flexibility is sufficiently defined to take into account the
unique characteristics of certain types of facilities which affect our membership G.e.,
landfills and mining sites).

We would also note the improvements made from prior Congresses in the ap-
proach to reevaluating Records of Decision (ROD’s). This is an important provision
for our membership and to the pace of future cleanup, particularly since many of
our members signed ROD’s and performed cleanup activity in the early years of this
program’s operation. We are concerned that the language in the bill can, in certain
instances, be interpreted to fall short of current EPA practice.

For example, under current administrative reforms, EPA follows three criteria as
the basis for review: (1) changes in the remediation technology which would result
in a more cost-effective cleanup; (2) modification of the remediation objectives due
to the physical limitations posed by site conditions; and (3) modification of monitor-
ing to reduce sampling, analysis and reporting requirements where appropriate. We
would note that only the first of these criteria is a part of S.8’s approach and we
would recommend adoption of the other two. We also believe it is unnecessary to
invite a Governor’s veto of the Remedy Review Board’s decision because state input
to this process is already a part of this bill.

In addressing the ROD review issue we recognize that reform must attempt to
balance the competing needs of fairness and program pace. We would emphasize
that it is in no one’s interest to burden the EPA with having to make decisions on
every single ROD currently in the pipeline; or to create a system that puts the
Agency in the business of reviewing existing ROD’s to the virtual exclusion of nego-
tiating new ones. We believe given the status of sites in the current pipeline and
the limits on the-number of new sites coming into the system under S.8, the ROD
review procedure should not impede program pace.

We agree with the elimination of “Relevant and Appropriate” standards being ap-
plied to remedial decisions under Superfund. Historically, this has led to an almost
arbitrary application of remedial standards at some sites. Retention of state “appli-
cable’ standards as is now proposed, is acceptable if the standard relates to the rem-
edy or to the siting of facilities and applies to the conduct or operation of remedial
actions or cleanup levels under state law. However, it is not clear that these applica-
ble state standards must satisfy the balancing criteria which apply to other rem-
edies. We believe they should. Further, the bill requires any more stringent state
applicable requirements relating to the remedy or facility siting law promulgated by
the state after enactment to be published as a rule and consistently applied. How-
ever, the provision appears not to limit these new state standards to those that re-
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late specifically to the conduct or operation of the remedy or the contaminants in-
volved. We believe this clarification would improve the bill.

Liability: We believe this section of the bill should significantly decrease the liti-
gation inherent in the current Superfund liability system. It does so by establishing
an allocation system which can mitigate much of the inherent unfairness of the joint
and several liability system. And, it eliminates liability altogether for small and
other appropriate parties, further acting to reduce what is now an almost institu-
tionalized unfairness in the liability system.

On principle we believe all parties should receive uniform treatment under any
reformed liability system, regardless of their status as a PRP or the type of site at
which they are involved. S.8 does not adhere to this principle for co-disposal sites
at which certain categories of responsible parties would be treated more favorably
than others. For example, a generator or transporter of waste at a co-disposal facil-
ity is treated more favorably than an owner and operator of such a facility. More-
over, parties at co-disposal facilities are generally treated more favorably than
PRP’s at other sites, including other, large multi-party sites.

However, we are also aware that co-disposal sites historically have been prone to
the type of litigation which is most objectionable under the current Superfund; i.e.,
third-party cost recovery litigation, often involving literally thousands of small par-
ties. It is our understanding that the basis for the so-called “co-disposal site carve
out” is to reduce the burden on the allocation system and reduce these transaction
costs. We would also acknowledge that removing the liability of a vast majority of
parties at co-disposal sites and thereby eliminating there need for allocation, signifi-
cantly reduces what may be a burden on the allocation system and should, there-
fore, facilitate the application of this important feature of the bill to other multi
party sites. Moreover, our preliminary economic analysis of the approach to liability
reform currently embodied in S.8 indicates that this approach is affordable within
historic EPA Superfund budget levels.

For the majority of parties, the critical element of fairness in S.8 comes from its
revised allocation system. By exempting small business and de micromis contribu-
tors early in the process, the bill eliminates the need for these parties to be present
or have representation during an allocation. Moreover, the bill has in our view, the
appropriate amount of specificity around the allocation process; it appropriately sets
forth the authority conveyed to the allocator (including broad powers to discover in-
formation), indicates the so-called “Gore factors” as the basis for determining appro-
priate shares, defines the penalties for non-settling parties, and defines the role of
the Administrator in defending the Fund. The definition of orphan share is a step
in the right direction with the Fund assuming a pro rata share of the unattributable
portion of the orphan. However, as a matter of fairness, The Roundtable believes
the unattributable share should be paid fully if resources are available.

We support fairness for those parties already well into the cleanup process, as
well as for those newly identified parties. S.8 precludes those sites already under
a settlement agreement from the mandatory allocation procedure. While we would
oppose any double recovery of costs, there are conditions under which some sites at
which there is an existing settlement should benefit from a mandatory allocation for
future costs. These conditions could include the following: very high cleanup costs,
a very large orphan share, cleanup costs which are driven primarily by the activities
of orphan or recalcitrant PRP’s, and viable PRPs that have cooperated with EPA
in performing the cleanup work. Under such circumstances, third-party litigation to
recover future costs at the site would of course be stayed.

Moreover, we believe the mechanics of payment should be clarified. The language
in the bill clearly intends to structure a method for reimbursement for construction
costs for lead PRP’s (i.e., PRP’s which volunteer or are ordered to undertake con-
struction of the remedy at a site). But it is less clear in setting up a specific mecha-
nism to assure that the dollars from the Fund are dedicated for this purpose. Nor
is a specific amount for such Fund contribution designated. We believe more speci-
ficity needs to be given to issues such as the size of the Fund, how much is available
for reimbursement, how the Fund will handle requests for reimbursement that ex-
ceed the annual size of the Fund (or the allocated portion), what recourse the PRP
has if the government fails to meet its obligations, etc.

These are important issues since under the bill one or more responsible parties
will continue to perform work at the site. They will then receive reimbursement
from the Fund for any costs incurred after the date of enactment in excess of their
allocated share. The Roundtable agrees that PRP’s should continue to be the lead
at sites to maximize efficiencies in site cleanup. However, we believe the bill, or at
a minimum legislative history, needs to be more precise in defining the decision
rules under which these performing parties will be reimbursed for amounts spent
in excess of their allocated share of responsibility.
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Natural Resource Damages: While we acknowledge that the experience with ac-
tual NRD claims is relatively limited, the consistently large size of pending claims,
coupled with statements by the trustees that additional claims will follow, leads us
to conclude that a fundamental reassessment of the current NRD provisions is need-
ed. Claims upwards of a billion dollars, with a majority of those costs based on spec-
ulative methodologies and unrelated to what is needed for restoration, clearly war-
rant the full attention of this committee. It could well be that we make real reforms
in the rest of Superfund and accelerate the pace of cleanup, only to find that natural
resource damage claims dwarf the transaction costs which are and historically have
been associated with the liability and remedy provisions of current law.

S.8 does take steps toward modifying the unconstrained features of NRD provi-
sions of current law. The bill seeks to eliminate so-called non-use damages which
are based on the highly speculative Contingent Valuation Methodology (CVM) and
unrelated to restoration. Similarly, The Roundtable opposes imposition of past lost
use in that it is punitive and not related to the actual injury to the resource.

We are also encouraged by the requirement mandating mediation of NRD claims
as a way to fairly reduce the potential for protracted litigation. We are greatly con-
cerned, however, that this sensible approach may be negated by other provisions
that trustees may construe as taking away a defendants ultimate right to a de novo
trial by jury.

We would encourage the committee to reexamine the language of the bill which
describes the objective of restoration and the criteria which Trustees consider in de-
veloping alternatives and selecting restoration measures. Specifically, unless a re-
formed law directs the trustees to select measures which are cost reasonable, there
is no mechanism to insure that the ratio of benefits to costs will be balanced. S.8
recognizes this important concept when it comes to selecting remedies, which makes
it all the more important to apply this concept to NRD as well.

In addition, it is critical that trustees be given a rational, objective benchmark
for when the goal of restoration is accomplished. In our view, the benchmark should
be reinstatement of the public’s ability to use and enjoy the resource again.

We would note that a number of provisions relating to restoration in S.8 would,
if made mandatory, allow trustees and PRP’s to get on with the business of restor-
ing injured resources; but because they are discretionary, they likely will lead to
protracted litigation. These include all the criteria for selecting restoration alter-
natives; the reliance on facility specific information and scientifically valid principle
in assessing, planning and quantifying restoration costs; conduct of assessments in
accordance with regulations; and trustee coordination. These are the critical ele-
ments which will define the scope of the natural resource damage program. To truly
focus this program on resource restoration, the committee should conclusively decide
the parameters under which this will be accomplished, rather than deferring to con-
tinued court interpretation and litigation. Moreover, reforms adopted in this bill
should apply to pending NRD claims.

Funding: S.8 makes reforms to the current law in a number of ways which will
have measurable impacts on the costs of the program. We believe it is important
that the authorizing committee continue its close coordination with the funding and
appropriating committees on issues which affect how this program will be paid for
in the future. S. 8 addresses these issues in an indirect way, in particular in limiting
future listings on the NPL to an additional 100 sites until the year 2000 and not
more than 10 per year thereafter. We believe current assessments of the NPL pipe-
line by the states and GAO, and EPA’s own initiative to trim CERCLIS indicate
such limits represent a workable target.

As authorizing legislation, S.8 understandably does not address future funding
issues which we believe are critical for this Congress if we are to put the reformed
program on a sound financial footing going forward. Yet we believe it is important
for this committee to understand our views on enhancing the funding integrity of
this program by more closely tying the funding aspects of this program to perform-
ance-based objectives.

In this context, we would note that to date, the business community has paid vir-
tually the entire cost of the Superfund program. The major dedicated Trust Fund,
which funds EPA’s responsibilities, has been funded by three industry taxes: excise
taxes on the chemical and petroleum industries, and an across-the-board corporate
income tax. In addition, individual PRP’s pay the full costs of cleanup and trans-
action costs on sites at which they take the lead. They also reimburse EPA for Fed-
eral oversight costs at those sites.

We would note that the amount of revenues to the Trust Fund, historically from
$1.8 to $2.2 billion has been significantly greater than appropriations. This has re-
sulted in a significant and growing surplus in the Fund. Due to the surplus and the
limitations this bill would place on NPL listings going forward, the opportunity ex-
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ists for future funding of the program to be tied to the pace of the program; or, put
another way, its success in meeting its goals. The Roundtable members believe fu-
ture funding for Superfund should be tied to needed NPL site cleanup.

We would further note that “core” or non-cleanup activities have grown to be al-
most equal to clean up expenditures on EPA led sites. S.8 addresses the continued
pressure for expenditure of funds from the Superfund Trust Fund for brownfields
development, community participation, health analysis, and other items not directly
related to cleaning up sites on the NPL. And, as indicated by provisions in the State
Role Title of S.8, states will inevitably assume a larger role in the management of
individual sites on the NPL. How large a role they play will be determinant in the
amount of funds they will require from the Fund as well. We would ask that the
committee give special attention to the extent to which it is conveying additional
non-NPL related cleanup activity to the Fund.

In this context of providing greater fiscal discipline to the Superfund budget, we
note that the limitation on future NPL listings is an important step toward defining
a successful end point to the Superfund program, which was not intended to be a
permanent Federal Government responsibility. In addition, the inclusion of a “Re-
sults Oriented Cleanup” section begins to address the need to impose budget dis-
cipline on this program, allowing the Agency the latitude to define how it can best
be measured.

We believe additional emphasis needs to be placed on the discussion of how a re-
formed Superfund will be funded. This discussion should include consideration of
constraints on non-cleanup funding, and limitations on moneys raised other than for
cleanup purposes. These two provisions represent a constructive step in this direc-
tion.

Other Provisions: We would also note S. 8 makes substantial improvements to cur-
rent law in enhancing the role citizens play in the remedy decisionmaking process.
It is the experience of many of our members that such involvement can assist in
developing remedies which are truly protective of human health and the environ-
ment, while taking into account the specific concerns of communities about compara-
tive risks of alternative remedies. More often than not, citizens are looking to return
Superfund sites to some productive use where this is consistent with meeting appro-
priate health and environmental standards. S.8 also addresses fundamental issues
associated with brownfields redevelopment, including limiting the liability of pro-
spective purchasers and innocent landowners. However, we remain concerned that
without additional clarification of future Superfund liability of for PRP’s who under-
take cleanup at non-NPL sites, there will be reduced incentive for them to under-
take brownfields cleanups at non-NPL sites.

In conclusion, The Roundtable looks forward to continuing to work with the com-
mittee in modifying S.8 to accommodate the diverse range of views on these and
other important issues in Superfund. We are prepared to do additional analysis of
S.8s economic and environmental impact by using of The Business Roundtable’s
Programmatic Superfund Model. Additionally, we are prepared to respond to
amendments to S.8 as offered by members of the committee during mark-up. We
thank you for this opportunity to comment.

PREPARED STATEMENT OF KAREN FLORINI, SENIOR ATTORNEY, EDF; ACCOMPANIED
BY JACQUELINE HAMILTON, SENIOR PROJECT ATTORNEY, NRDC

INTRODUCTION

On behalf of the Environmental Defense Fund (EDF) and the Natural Resources
Defense Council (NRDC), I appreciate this opportunity to discuss the revised version
of S.8, the “Superfund Cleanup Acceleration Act of 1997,” amending Superfund.
EDF and NRDC have been actively involved in the Superfund reauthorization proc-
ess, serving on EPA’s NACEPT Committee on Superfund and on the National Com-
mission on Superfund, and testifying repeatedly on Superfund during the last two
Congresses. Most recently, I testified before this committee’s Subcommittee on
Superfund, Waste Control, and Risk Management regarding the initial version of
S.8 on March 5, 1997.

While some of the most problematic features in S. 8 as introduced have been mod-
erated,! we believe that there are still numerous fundamental flaws in the bill as

1In particular, we are glad to see that the “polluters in charge” provisions of S.8 as intro-
duced—under which polluter-written cleanup plans could have been approved by default—have
been deleted. We also applaud the fact that the revised bill no longer allows Potentially Responsible

Continued
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revised, compelling us to continue to oppose the bill in its current form. These in-
clude features that will make cleanups less protective, disempower communities
(particularly where authorities are transferred to States), and let large industrial
polluters escape liability without policy justification and with unacceptable con-
sequences for the future of the cleanup program.

In addition, numerous provisions, taken together, will dramatically slow the pace
of cleanups. This is a particularly inopportune time for doing so, given that the
Superfund program has finally begun to make substantial progress in recent years.

We urge Congress not to turn back the clock to an earlier era in which Superfund
cleanups were abysmally slow. In particular, Congress must not divert funds needed
for cleanups to sweeping liability carve-outs for polluters who can well afford to pay
to clean up the messes they have made, nor divert EPA’s resources by creating un-
necessary, time-consuming new tasks. Rather, Congress should:

« adopt a targeted set of broadly supportable provisions to enhance program effec-
tiveness and public participation,

 increase funding to allow cleanups to proceed as promptly as is consistent with
good decisionmaking and full public participation, and

* reinstate the now-defunct taxes that help finance the program.

We would welcome an opportunity to work with the committee in developing a
bill meeting these objectives.

The remainder of this testimony focuses on our principle criticisms of the current
version of S.8, the August 28 “Draft Chairman’s Mark.” Because the draft bill was
made available to us only 4 business days before today’s hearing, please note that
we may subsequently identify additional concerns.

I. COMMUNITY DISEMPOWERMENT: HOW S. 8 MAKES COMMUNITIES IRRELEVANT

Almost everyone agrees that early, robust public participation pays handsome
dividends in avoiding controversy—and thus cleanup delays—down the line. Accord-
ingly, it is surprising as well as disappointing that a bill denominated the Super-
fund Cleanup Acceleration Act would contain numerous provisions that systemati-
cally curtail public participation in key contexts, most notably those involving state
roles.2 While EDF and NRDC do not oppose a greater role in cleanup for states that
have adequate resources, authorities, and commitment, this expansion must not
occur at the expense of curtailing the public’s role in Superfund cleanups.

Yet just such curtailment could well result from the state role provisions in Title
II of S.8 as revised. Problems with S.8s state role provisions include the process
through which delegation or authorization occurs, as well as the consequences of del-
egation or authorization. In effect, both communities and EPA are forced to trust
that state programs will contain adequate community involvement provisions with-
out any way of verifying that such provisions will indeed be included—and without
meaningful recourse if they are not. Similar problems exist in Title I, the
Brownfields title. Both are discussed below.

A. Curtailing community participation through inadequate state role criteria and
procedures

Public participation is conspicuous by its absence from the list of criteria for EPA
to evaluate in making delegation determinations [SCAA §201, adding CERCLA
§130(e)(3)(C), p. 44]. To make matters worse, the bill expressly precludes EPA from
including any conditions regarding public participation (or anything else) in approv-
ing a delegation request [§130(e)(4)(D), p. 46]. Similarly, for authorization, states
merely are required to have “procedures to ensure public notice and as appropriate
opportunity for comment” on cleanup plans [§ 130(c)(1)(C), p. 37]—a loophole poten-
tially big enough for a proverbial Mack truck. Similar language exists for
Brownfields programs [SCAA §102(b), adding CERCLA § 128(b)(2), p. 15].3

Not only is public participation omitted as a criterion for transfer of authorities
to States, but the public is excluded from decisions about whether to transfer such
authorities. There is no allowance for public notice and comment in proceedings ei-

Parties to serve as voting members on the Community Advisory Group [SCAA § 303, adding
CERCLA §117(h), p. 72]. And we support the provision dropping the requirement in existing
law for matching contributions for Technical Assistance Grants [SCAA §303, adding CERCLA
§117(g)(2), p. 80], and expressly allowing up-front payments for TAGs.

2 Although the community Participation provisions, Title Ill of S.8 are an improvement over
existing law, they will be largely irrelevant for all sites transferred to states given the weak-
nesses of Title II’s state roles.

3This weakness in the Brownfield title is especially objectionable because NPL sites are (inap-
propriately, in our view) eligible to be included under Brownfield programs [SCAA §102(b), add-
ing CERCLA § 128(c), p. 16].
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ther for delegation or authorization. The public is even more emphatically excluded
from participating in the context of “expedited authorization” applications, given
that states meeting any 3 of 5 specific criteria are “conclusively presumed” to war-
rant authorization [§130(d)(1), p. 38]. And expedited authorizations cannot be chal-
lenged in court [SCAA §130(d)(4)(D), p. 42]. So, if there are grave deficiencies in
a state’s program, the public will have no opportunity to call these to EPA’s atten-
tion. Similarly, the public will have no opportunity to voice concerns about state en-
forcement authorities despite the fact that even delegated states are to use state en-
forcement authorities [§ 130(e)(1)(C), p. 43].

Moreover, the bill’s liberal use of default approvals mean that delegation or au-
thorization can occur without any actual review by EPA of the adequacy of the state
program. Decisions about toxic waste dump cleanup programs are too important to
be relegated to the flipping of pages on a calendar. This is true regardless of the
cause of any bureaucratic delays in making decisions—whether they be due to a per-
sonal tragedy that befalls an EPA reviewer, or a change of personnel, or a govern-
ment-wide shutdown, or even simple inertia. Deadlines play a legitimate role, but
default approvals do not.

B. The draconian consequences of state delegation and authorization

Exclusion of the public from authorization and delegation decisions is particularly
troubling because those decisions have profound consequences under S. 8 as revised.
For example:

» State roles override CERCLA’s citizen-enforcement provisions, because the bill
provides that neither EPA nor any other person can take judicial enforcement action
against any person regarding a transferred site [SCAA §201, adding CERCLA
§130(h)(4), p. 52]. Thus, citizens will be unable to use existing §310 of CERCLA
even to enforce cleanup agreements. The Brownfields title contains similar stric-
tures for facilities “subject to” state cleanup plans, apparently regardless of whether
those plans meet any criteria whatsoever [SCAA §103, adding CERCLA § 129(b)(1),
p- 18]. These limitations are radical and unwarranted departures from prior law not
only under Superfund, but indeed virtually all Federal environmental programs.
There is no justification for barring citizen enforcement of Superfund requirements.

¢ State delegation/authorization eliminates virtually all EPA authority. The pub-
lic needs and deserves an effective Federal fallback where states fail to carry out
their environmental responsibilities appropriately for toxic site cleanups, just as oc-
curs for air and water pollution programs. Yet, extraordinarily, the bill provides
that EPA cannot act at a site covered by a delegation agreement unless the agency
goes to court and obtains a declaratory judgment that the state has failed to make
reasonable cleanup progress [SCAA §201, adding CERCLA §130(h)(4)(B)ii)ID), p.
53]. For a bill that supposedly seeks to accelerate cleanups and reduce litigation,
forcing EPA to wait helpless pending completion of a lawsuit against a state is as
curious as it is counterproductive. Provisions almost as onerous apply in the
Brownfields title, with regard to any facility that is “subject to” a State remedial
action plan—despite the fact that EPA apparently has no role in reviewing state re-
medial programs at all [SCAA § 103, adding CERCLA § 129(b)(4), p. 18].

All the preceding problems are compounded by the fact that the bill offers EPA
no option of partial de-delegation or de-authorization. Instead the only option is the
“nuclear” one of total program withdrawal—a seldom-used tactic.

C. Other features that undercut effective public participation.

In addition to the state role and Brownfields provisions discussed above, several
other features of the bill undercut public participation as well. These are briefly dis-
cussed below.4

1. Shutting the Public Out through Silent Vetoes.

Yet another way the public is shut out of meaningful participation arises from
provisions under which new sites can be added to the Superfund list “only with the

4In addition, the presumptive remedies section as now written further disempowers commu-
nities. While the concept of presumptive remedies can be beneficial, S.8 as revised seems to
make the presumption an irrefutable one—regardless of community concerns. Specifically, the
bill provides that the Administrator may select a presumptive remedial action “without consider-
ation of (other) technologies, approaches, or methodologies” [SCAA §403, adding CERCLA
§ 132(c)(2), p. 120]. This could be read to allow the Administrator to adopt a presumptive remedy
regardless of community views at a particular site. At the same time, the bill specifies that iden-
tification of presumptive remedies does not constitute rulemaking and need not go through pub-
lic notice and comment procedures [§132(b)(3), p. 120]. The text of the bill should make clear
that nothing in the presumptive remedy section authorizes EPA to disregard comments and al-
ternative remedies suggested by interested parties at sites for which presumptive remedies
exist.
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concurrence of the Governor of the State” in which the sites are located [SCAA
§802, adding CERCLA § 105G)(3), p. 246]. Similarly, a state can block any adminis-
trative cleanup order under § 106 by failing to concur within 90 days [SCAA § 103,
adding CERCLA § 129(c), p. 20].

While it may be appropriate to give states “first dibs” on cleanups at sites that
will be appropriately addressed through state action, these provisions go much too
far. A state could, through simple inaction, bar an NPL listing or a 106 order even
though the site will not otherwise be cleaned up. The State need not even give any
reasons for failure to concur, inviting potential abuses (if, for example, a major PRP
at the site also happened to be a campaign contributor to a high-ranking State offi-
cial). Moreover, these provisions invite creation of “pollution havens” by Governors
seeking to lure business from other states by declaring an indefinite moratorium on
NPL listings. EPA should defer to a state program only upon affirmatively deter-
mining t}éat the State will conduct an adequate, timely cleanup absent the listing
or 106 order.

2. Shifting the Public Out of Cleanup Decision Revisions.

As written, the bill’s provisions for reopening existing cleanup decisions essen-
tially eliminate opportunities for effective public participation. Given that review
boards are to complete their review within 180 days [SCAA §406, adding CERCLA
§136(d), p. 144], communities often will have inadequate time to receive notice and
respond. This is particularly true at sites where no Technical Assistance Grant is
currently in place. (Even where TAGs already exist, the limited number of commu-
nity-oriented technical experts would be unable to provide effective support if large
numbers of reopener petitions are submitted—a possible outcome under the bill as
now drafted, see section III below.) To assure that the public is meaningfully in-
volved, the Administrator should be able to extend the deadline for the Board to
complete its review.

II. S. 8’S INADEQUATE CLEANUP PROVISIONS

Although the revised version of S.8 has dropped the egregious provisions that let
polluters run the cleanup decisionmaking process, the remedy title still has several
major deficiencies that make it highly objectionable. These include a preference for
treatment of “hot spots” that is worse than useless; critical omissions from the range
of cleanup objectives; and important weaknesses in the cleanup standards them-
selves. These are discussed in turn below.

A. The hot spots “preference”

Given current EPA practice of cleanup up to unrestricted use at only one-third
of sites even with the existing preference for treatment, we have increasing reserva-
tions about whether there is any rationale for changing this portion of the law.
However, if the preference for treatment contained in current law is to be narrowed,
it is essential to provide a preference for treatment of “hot spots.” While S.8 as re-
vised now includes such a preference, as currently drafted it applies only when con-
taminants “cannot reliably be contained” and “present substantial risk . . . because
of high toxicity . . . and high mobility” and there is “a reasonable probability of ac-
tual exposure based on site-specific factors” [SCAA §402, amending CERCLA
§121(c)(3), p. 108].

Such an approach is highly objectionable because it implies that treatment will
occur only when these onerous and unworkable requirements are met. More gen-
erally, this approach entirely misses the point of having a preference for treating
hot spots: to avoid intrinsically uncertain guesstimates about whether material can-
not reliably be contained, and whether and how future exposures will occur. Because
it is impossible to see into the future with the level of confidence these phrases sug-
gest, a preference for treatment is vital.

Another approach to this issue may also warrant consideration. The current stat-
ute’s preference for treatment and mandate for permanent remedies have caused
problems primarily at sites with high volumes of low-toxicity wastes. That problem
could be dealt with explicitly, by maintaining the preference for treatment while cre-
ating an exception for high-volume, low-toxicity sites. Rather than making contain-
ment the rule and hot spots the exception, Superfund would maintain treatment as
the rule and make the problematic type of sites (high-volume, low toxicity) the ex-
ception.

B. Weaknesses in institutional controls provisions

Even with Superfund’s existing mandate for permanence and broad preference for
treatment, many sites have been cleaned up only part way, to a degree that allows
for some but not all types of use of land or water (e.g., industrial use only, or no
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excavation). To assure that restricted-use sites are in fact only used in a manner
consistent with their restrictions, legal mechanisms known as “institutional con-
trols” may be employed. Unfortunately, while S.8 would do much to increase the
prevalence of restricted-use sites,> it provides no real assurance that any institu-
tional controls adopted as part of such cleanups will actually work. As experience
at Love Canal itself amply illustrates, institutional controls that fail can be a disas-
ter on many fronts.6

Among other problems in this critical section, the definition of “institutional con-
trols” is itself overly broad [SCAA §402, amending CERCLA § 121(c)(4)(A), p. 1 10].
While zoning, land use plans, and notification systems may be extremely valuable
as supplements to institutional controls, these devices are too ephemeral and/or too
weak to serve as institutional controls in this context: protecting human health and
the environment from the effects of toxic contaminants left on land or in water after
cleanup activities are “complete.”

Similarly, the bill’s current “requirements” for institutional controls—that they
are “adequate to protect human health and the environment,” “ensure . . . long-
term reliability,” and “will be appropriately implemented, monitored, and en-
forced”—are far too vague to be meaningful [SCAA §402, amending CERCLA
§121(c)(4)(c), p. 112]. Rather, the bill must explicitly require that specific criteria
be met for any institutional control that is adopted as part of a remedy. These in-
clude, at a minimum:

* permanence (i.e., the control will remain in effect until removed following an
affirmative, site-specific determination that it is no longer needed because the con-
tamination is gone);

 universality (i.e., applies to all current and future interest-holders of the land
or water);

« enforceability (i.e., by all interested parties, including citizens); and

* permanent notice (i.e., in land records unless inappropriate given the specific
nature of the control).

Given the Byzantine complexity of much of American property law, some jurisdic-
tions may lack mechanisms that meet these criteria. Congress should create an
array of Federal institutional controls to assure that qualifying mechanisms are
available in all jurisdictions. The only other alternatives are either unlikely (dis-
allowing institutional controls in jurisdictions that lack qualifying controls and re-
quiring that all sites be remediated to unrestricted use) or intolerable (allowing use
of inadequate institutional controls).

C. Weaknesses in cleanup standards

The cleanup standards in S.8 continue to commit critical sins of omission. In par-
ticular, there is still no explicit requirement for protecting the health of children
and other highly susceptible or exposed groups.” Likewise, “protection of health” is
still defined as a cancer risk in the range of 10—4 to 10-6 [SCAA §402, amending
CERCLA §121(a)(1)(B)@)D), p. 851, but without the National Contingency Plan’s pro-
vision specifying that 10-6 is the “point of departure.” As a result, cost consider-
ations are likely to tilt remedies toward the less-protective outcome, since cleaning
up to a less-protective level is almost always cheaper.

Similarly, S.8 continues to lack explicit objectives of protecting clean ground-
water, and making contaminated land and groundwater available for beneficial use.
These important objectives have, until now, been inherent in the program, given the
existing mandate for permanence and preference for treatment. If those provisions
are to be narrowed, the list of objectives must grow (with the recognition that not
every remedy may be able to attain these additional objectives).

While the revised bill has taken some steps in this direction, it does not go far
enough. Beneficial use of land is now included, but only as one element in develop-

5For example, the bill expressly provides that use of institutional controls is ‘to be on an equal
basis with all other remedial action alternatives” [SCAA §402, amending CERCLA §121
(¢)(4)(E), p. 112]—despite the fact that institutional controls are inherently more uncertain than
treatment-based remedies. The bill also requires facility-specific risk evaluations to “consider the
use of institutional controls” [SCAA § 403, adding CERCLA § 131(b)(1)(D), p. 116].

6 Love Canal is a classic illustration of the failure of institutional controls. The deed contained
a notice of the presence of chemical wastes, but a subsequent owner eventually disturbed the
waste when doing construction on the site. See U.S. v. Hooker Chemicals & Plastics Corp., 722
F. Supp. 960,962 (W.D.N.Y 1989).

7This problem is exacerbated by the fact that the bill calls for use of central estimates in risk
communication principles [SCAA §403, adding CERCLA §131 (d)(2), p. 118]. This is a specific
statistical technique that is only appropriate under particular circumstances—ones generally not
found in the Superfund context—and are otherwise affirmatively misleading. This language
should be stricken.
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ing future land wuse assumptions [SCAA §402, amending CERCLA
§ 121(b)(1)(B)Gi)(IV), p. 97]. Protection of groundwater shows up only in an amor-
phous way—the bill merely provides that remedial action “shall seek to protect
uncontaminated groundwater], and “shall seek to restore groundwater to a condition
suitable for beneficial use” [SCAA §402, amending CERCLA §121(c)(?)(B) & (C),8
p. 100]. It is not clear how these aspirational statements relate to the bill’s express
objectives and balancing factors. Moreover, even they are “not required to be at-
tained in an area in which any hazardous substance, pollutant, or contaminant is
managed in place” [SCAA §402, amending CERCLA §121(b)(1)(B)(V) p. 102]—po-
tentially an immense loophole if interpreted to mean areas other than those directly
underlying landfills or other clearly and narrowly delineated areas.

More generally, S.8 continues to provide only limited protection for water re-
sources. In particular, protection of groundwater is dependent on its anticipated
use—with all the inherent uncertainties of predicting both who will need the water
when, and where the water will be at that time—rather than its status as a valu-
able and limited resource. Moreover, the bill provides that assumptions about future
water use are to take into consideration state water use plans [SCAA §402, amend-
ing CERCLA §121(c)(2), p. 98]. Unfortunately, in many cases, these plans were
originally developed with no meaningful public input, often many years prior to the
cleanup decisions and in a generalized statewide rulemaking or policymaking con-
text in which it was not clear to any member of the public or affected community
that the decision would have any effect upon a particular site’s cleanup.®

Finally, one other point bears mention with regard to clean up standards. The bill
exempts on-site activities from otherwise-applicable provisions of hazardous waste
regulations under the Resource Conservation and Recovery Act (RCRA) [SCAA
§402, amending CERCLA §121(a)(1)(C)1)(II), p. 89]. The bizarre result will be that
Superfund sites will be the only locations in the United States where untreated haz-
ardous-waste soils can lawfully be placed in substandard landfills. This provision is
an artifact of a problem that EPA has already taken formal steps to alleviate,
through the proposal of rules tailoring hazardous waste standards to clean up situa-
tions.10 Rather than eviscerating RCRA’s applicability to on-site cleanups, the tai-
lored rules should themselves become the applicable standards.

III. SUPERFUND SLOWDOWN: HOW S. 8 IS THE SUPERFUND CLEANUP
DECELERATION ACT?

More than a dozen provisions of the revised bill impose major new or expanded
obligations on EPA. But far from assuring that additional resources will be available
so that EPA can accelerate the rate of cleanup completions while meeting these new
and largely unnecessary demands, the bill does precisely the opposite: it allows dol-
lars now available for cleanups to be diverted to polluter-pays liability rollbacks,
with costs shifted from polluters to the Fund, and with no “firewall” between clean-
up costs and these pay-the-polluter funds (see discussion below in section IV).

Even beyond the pernicious effect of the changes in liability on the speed and
thoroughness of cleanups, S. 8 as revised has numerous features that will slow down
cleanups. These include potentially creating expansive new rights to re-open exist-
ing cleanup decisions as well as bottlenecks in the Remedy Review Board process,
and requiring EPA to issue a slew of complex new rules implementing changes im-
posed under the Act—most of which are unnecessary and counterproductive.

The ROD re-opener provisions warrant particular scrutiny. Although the bill pro-
vides that a re-opener petition “may” be accepted if certain criteria are met [SCAA
§406, adding CERCLA § 136(b)(3)(A), p. 141], under existing case law that language
could well be construed to require that all petitions meeting those criteria must be
accepted.1! Such a result would likely lead to an unmanageable explosion in EPA’s

8The numbering of this subparagraph appears to be erroneous.

9 Moreover, it is not clear what will happen when a State has designated an area as a low
priority for protection under one program—such as a classification of groundwater protection
program—but as an underground source of drinking water (USDW) in a rulemaking under the
underground injection control program. Clearly, the most protective of the state actions should
control In addition, it is important to clarify two additional points: first, that point-of-use devices
may only be used on a temporary basis (i.e., while more permanent arrangements are being
made), or where no other approach is technically feasible; and second, that technical feasibility”
means what can be accomplished from an engineering and technical perspective.

10 6}} Fed. Reg. 18780 (Apr. 29, 1996); The proposal is due to be finalized in the next several
months.

11 Although we believe that such interpretations are fundamentally inconsistent with the use
of the discretionary term “may,” the D.C. Circuit recently adopted just such a reading of section
211() of the Clean Air Act. There, the statute provided that EPA “may” grant a petition allow-
ing use of a gasoline additive known as MMT upon finding that the additive would not foul
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workload, forcing the agency to divert additional resources from making progress in
cleanups to rehashing existing decisions.

Similarly, because the bill creates a new role for the Remedy Review Board in as-
sessing reopener petitions [SCAA §406, adding CERCLA §136(b)(3)(A), p. 141],
while also requiring Board involvement in reviewing a third of new cleanup deci-
sions [SCAA §404, adding CERCLA §134(e)(2)(B)(ii), p. 131], the Board may well
become a major bottleneck. To avoid that result, EPA may have to establish mul-
tiple Boards, in which case more and more EPA personnel will have to be involved
in Boards instead of actual cleanup activities.

With regard to regulations, the bill requires EPA to issue a slew of new rules,
most within six months of the bill’s enactment. Even aside from forcing EPA to di-
vert considerable resources to re-writing rules, the pendancy of this array of rule-
making will very likely stall future cleanups, and ongoing ones, while everyone
waits to see how the new rules will come out.

Specific rulemaking obligations coming due within 180 days of the bill’s enact-
ment include:

« revise the National Priorities List to delete over-lying parcels from NPL [SCAA
§407(b), p. 148];

¢ revise the National Contingency Plan within 180 days of enactment to reflect
changes made by the Act [SCAA §404, adding CERCLA §133(a), p. 122];

« issue regulations for providing polluter paybacks [SCAA §502, adding CERCLA
§112(g)(4), p. 161];

e issue regulatlons establishing procedures for the remedy review board [SCAA
§404, adding CERCLA § 134(e)(2)(A), p. 130]

¢ issue regulations for selection of allocators (due within 90 days of enactment)
[SCAA §504, adding CERCLA § 136(d)(3)(A), p. 172];

¢ issue regulations incorporating Results Oriented Cleanup requirements into the
National Hazardous Substances Response Plan [SCAA § 801(b), p. 244];

 issue regulations implementing risk assessment and risk communication provi-
sions gdue within 18 months of enactment) [SCAA §403, adding CERCLA §131(f),
p. 119].

Furthermore, the bill establishes a broad mandatory allocation process that the
Administrator must conduct [SCAA §504, adding CERCLA §136(b)(1)(A), p. 165].
Allocations are mandatory even for sites at which consent decrees and settlements
have long since been established, if any additional costs will be incurred. In addi-
tion, the Administrator (or the Attorney General with EPA staff participation) will
need to participate in such allocations in order to assure that the Fund is not
drained by unduly enthusiastic attribution of expenses as “orphan” shares that will
be paid for by the Fund. Given that multi-party sites with 1 or more viable parties
currently lacking a final settlement will use the allocation process—potentially cov-
ering several hundred sites—this resource drain is likely to prove substantial.

Last but by no means least, several provisions relating to risk assessment will
slow down cleanups unnecessarily and will drain EPA resources. For example, the
bill requires use of “chemical-specific and facility-specific data in preference to de-
fault assumptions whenever it is practicable to obtain such data” in facility-specific
risk assessments [SCAA §403, adding CERCLA §131(b)(1), p. 116]. This language
may force EPA to engage in massive data-gathering, to little purpose. Defaults are
appropriately chosen for policy purposes, including protection of health where the
science is uncertain. Unless someone makes chemical- or facility-specific data avail-
able to the Administrator (and the Administrator concludes those data are reliable),
generic default values should be used.12

Similarly inappropriate is the requirement to use “the best” science in accordance
with “objective” practices [SCAA §403, adding CERCLA § 131(e), p. 119]. This is ex-

automotive pollution-control systems. EPA made such a finding, but rejected the petition on the
basis of concerns about the additive’s potential health effects. The court ruled that EPA lacked
discretion to consider any factors other than the one expressly stated in the statute, e.g., effect
on automotive systems, regardless of the fact that the Clean Air Act’s objectives expressly in-
clude protection of human health. Ethyl Corn. v. Environmental Protection Agency, 51 F.3d 1053,
1058-59 (D.C. Cir. 1995).

12 Similarly, the bill imposes an unworkable requirement to identify research needs emerging

from each risk assessment, and peer-reviewed studies that are relevant to or fail to support esti-
mates of public health effects and methods used to reconcile inconsistencies in scientific data
[SCAA §403, adding CERCLA §131(d)(4), p. 1 18]. while such steps can be useful, they should
be done generlcally, not in each risk assessment. Moreover, the requirement in paragraph (d)(5)
to discuss individual studies that fail to support’ any risk estimate is at odds with a weight of
evidence approach. It would end up focusing as much attention on a single study that con-
tradicts or fails to support the risk estimate or assumption as the multitude of studies which
do support that position.
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cessive, amorphous verbiage that invites endless wrangling to no useful purpose. If
any such provision is to be included, it should simply direct the agency to use avail-
able, reliable data.

IV. OVERLY BROAD LIABILITY “REFORMS”: STILL CORPORATE WELFARE BY
ANOTHER NAME 13

There is no dispute that Superfund’s existing liability system has often been
abused by some Potentially Responsible Parties (PRPs) who have filed massive con-
tribution actions against entities with minimal or no connection to the site. Curbing
these abuses is necessary, but does not necessarily require legislation, since EPA
routinely provides contribution protection to settling parties.

Even if legislation on this point were viewed as desirable, S.8 as revised contin-
ues to go far beyond the boundaries of common sense. The bill inappropriately rolls
back liability for vast numbers of companies that are well able to help pay for clean-
ing up their own messes, and who should remain responsible for doing so. In several
instances, these overly broad carve-outs apply to future as well as past conduct, un-
dercutting Superfund’s vitally important incentives for safely managing today’s
wastes.

A. The trade-off between liability rollbacks vs. cleanup dollars

Although the bill provides that parties who have already received cleanup orders
must carry out the cleanup, it also specifies that they will be repaid for all costs
attributable to a party whose liability is limited [SCAA §502, adding CERCLA
§112(g)(1) & (2), p. 160]. These paybacks apparently apply even for all future costs
incurred under existing settlements. Payback payments “shall be made upon re-
ceipt” of an application [§112(g)(3), p. 160], and must be made within a year
[§112(g)(6), p. 161]. In addition, parties that settle pursuant to an allocation have
“an entitlement” to be promptly reimbursed for any costs they incur attributed to
an orphan share [SCAA §504, adding CERCLA § 136(m), p. 186].

This language creates a legal entitlement, as contrasted with discretion under
current law to use the Fund for cleanups and other purposes, so paybacks will have
first claim on the funds. Because there is no “firewall” between funds for paybacks
and funds for cleanups, all of the moneys in the Superfund could be exhausted pro-
viding polluter paybacks, leaving none for actual cleanups, oversight, and enforce-
ment by EPA, as well as vitiating programs for Technical Assistance Grants. If
funds remaining in the Superfund are inadequate, one of three outcomes will occur:
taxes will have to be raised, cleanup standards will have to be further weakened,
or cleanups will again slow to a snail’s pace. The latter two are unacceptable from
an environmental perspective, while the first appears politically implausible.

B. Overly broad exemption for “co-disposal” sites

S.8 repeals polluter-pays liability for generators and transporters of industrial
wastes at hundreds of “co-disposal” sites at which those wastes were dumped along
with municipal trash [SCAA §501(b), adding CERCLA § 107((t)(1)(B), p. 153]. Even
giant chemical companies will get entirely off the hook for wastes they sent to those
sites. And even private dump-owners—those in business to make a profit—get their
liability capped at 40 percent of cleanup costs (or the cost of closure) [§ 501(b), add-
ing CERCLA § 107(t)(1)(D)(1), p. 156].

C. Overly broad exemption for “small” businesses

While we do not necessarily oppose curtailing liability for truly small businesses
with a limited connection to a site who have limited ability-to-pay in any event, the
current exemption is ill-crafted. First, the $3 million annual-revenue threshold is
simply too high [SCAA §501(b), adding CERCLA 107(s), p. 152]. Moreover, the ex-
emption applies to companies with either fewer than 30 employees, or less than $3
million gross revenues. This potentially exempts wealthy corporations that happen
to have few employees.

In addition, the exemption applies to conduct in the future, thus eliminating in-
centives for small businesses to manage hazardous substances carefully in the fu-
ture: an unjustifiable “pollute with impunity” clause for small businesses. In addi-
tion, any liability exemption for small businesses should be conditioned on cooperat-
ing with appropriate information-gathering and cleanup activities. Similarly, the ex-
clusion should be inapplicable where the Administrator determines that the mate-
rial has or may significantly contribute to the response costs at the site (cf. SCAA

13 Because the liability provisions of S.8 as revised are substantially similar to those of S.8
as introduced, this section of our testimony closely parallels the liability section of EDF’s testi-
mony of March 5, 1997.
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§501(b), adding CERCLA §107(r)(2), p. 152 (exception to exemption for de micromis
contributors)).

V. THE NPL CAP: DUMPING CLEANUPS ON COMMUNITIES AND STATES 14

Another highly objectionable feature of the bill is its inclusion of an arbitrary cap
on the number of additional sites that can be added to the National Priorities List.
Under S. 8, EPA can only add a total of 90 sites to the Superfund National Priorities
List before 2000, and then 10 sites/year thereafter [SCAA §802, adding CERCLA
§ 105()(1)(A), p. 245]. A cap has profound consequences because, unless a site is list-
ed, EPA cannot undertake cleanup activities (other than a short-term, low-cost
emergency removal). In effect, this provision dumps the problem of Superfund site
cleanups into the laps of the States—regardless of whether they have the resources
or capacity to conduct those cleanups.

The General Accounting Office recently estimated that the cap could force States
to accept responsibility for 1,400 to 2,300 sites (1,100 already identified by EPA,
along with an estimated 300-1,200 yet-undiscovered sites). The estimated cleanup
costs range from $8.4 to $19.9 billion.15

The GAO report makes painfully clear that the States are in no position to take
on this added burden. Indeed, States are having difficulty securing resources for
their current cleanup efforts. Of the states surveyed by GAO,

“three of the seven states with active programs said that taking on these addi-
tional cleanups would exacerbate an already difficult financial situation. Two
other states said that they expect to face funding shortfalls beginning in fiscal
year 1997 that will make it difficult to absorb the additional cleanup respon-
sibilities, at least for a few years subsequent to that time. Another two states
said that while they had sufficient funds to manage their own inventories, fund-
ing the additional cleanups would be difficult.” 16

This provision also undercuts two of the valuable incentives created by Superfund:
that which prompts voluntary cleanup of non-NPL sites in order to avoid a potential
future NPL listing, and that which prompts careful management of wastes gen-
erated now.

An example of Superfund’s effectiveness in the former arena emerges from a re-
cent story in the Cleveland Plain Dealer about the Ashtabula River Partnership, a
group that is working to avoid a potential Superfund listing by creating “a better-
than-Superfund cleanup plan” for the river’s heavy-m