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PREFACE

In addition to the factual, legal and Constitutional defenses we
present in this document, the President has asked us to convey a
personal note: What the President did was wrong. As the President
himself has said, publicly and painfully, “there is no fancy way to
say that I have sinned.”

The President has insisted that no legalities be allowed to ob-
scure the simple moral truth that his behavior in this matter was
wrong; that he misled his wife, his friends and our Nation about
the nature of his relationship with Ms. Lewinsky. He did not want
anyone to know about his personal wrongdoing. But he does want
everyone—the Committee, the Congress and the country—to know
that he is profoundly sorry for the wrongs he has committed and
for the pain he has caused his family, his friends, and our Nation.

But as attorneys representing the President in a legal and Con-
stitutional proceeding, we are duty-bound to draw a distinction be-
tween immoral conduct and illegal or impeachable acts. And just
as no fancy language can obscure the fact that what the President
did was morally wrong, no amount of rhetoric can change the legal
reality that the record before this Committee does not justify
charges of criminal conduct or impeachable offenses.

The Framers, in their wisdom, left this Body the solemn obliga-
tion of determining not what is sinful, but rather what is impeach-
able. The President has not sugar-coated the reality of his wrong-
doing. Neither should the Committee ignore the high standards of
the Constitution to overturn a national election and to impeach a
President.

(VID)
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SUBMISSION BY COUNSEL FOR PRESIDENT CLINTON TO
THE COMMITTEE ON THE JUDICIARY OF THE UNITED
STATES HOUSE OF REPRESENTATIVES

I. INTRODUCTION

The President of the United States has not committed impeach-
able offenses. He repeatedly has acknowledged that what he did
was wrong, he has apologized, and he has sought forgiveness. But
his apologies, his acceptance of responsibility, and his contrition do
not mean either that the President committed criminal acts or that
the acts of which he is accused are impeachable offenses. Counsel
for President Clinton respectfully submit this memorandum to
demonstrate and document this contention.

We offer this memorandum mindful of the fact that this body
now confronts one of the most difficult questions our Constitution
poses to Congress: whether to invalidate the popular will expressed
in the election of the President. “Voting in the presidential elec-
tion,” as Professor Charles Black wrote, “is certainly the political
choice most significant to the American people.” 1 Accordingly, “[n]o
matter can be of higher political importance than our considering
whether, in any given instance, this act of choice is to be undone.”2
Consideration both wise and deliberate must precede any decision
to report articles of impeachment. For “the power of impeachment
and removal is a drastic one, not to be lightly undertaken . . . and
gspecially sensitive with reference to the President of the United

tates.” 3

We previously have submitted three memoranda4 to this Com-
mittee, addressing various issues arising out of the Independent
Counsel’s September 11, 1998, Referral.5 In this submission, we
comprehensively set out our response to the Referral based on the
evidence now available to us; address certain questions stemming
from the testimony of the Committee’s sole witness, Independent
Counsel Kenneth W. Starré and correct fundamental misconcep-
tions about this matter arising from deeply unfair or unsupported
inferences drawn in the Referral and significant misstatements

1Charles L. Black, Impeachment: A Handbook 1 (1974).
2]d

3Committee on Federal Legislation of the Bar Ass’n of the City of New York, The Law of Pres-
idential Impeachment 44 (1974) (hereinafter “New York Bar Report”).

4 Preliminary Memorandum Concerning Referral of Office of Independent Counsel (September
11, 1998)(73 pages); Initial Response to Referral of Office of Independent Counsel (September 12,
1998)(42 pages); Memorandum Regarding Standards of Impeachment (October 2, 1998)(30
pages).

SReferral from Independent Counsel Kenneth W. Starr in Conformity with the Requirements
of Title 28, United States Code, Section 595(c), House Doc. 105-310 (Sept. 11, 1998)(105th Cong.
2d. Sess.)(hereinafter “Ref.”).

6The Committee has heard from certain other witnesses on legal questions, but the Independ-
ent Counsel has been the only witness called by the Committee who even attempted to address
the allegations in the Referral. As the Independent Counsel conceded, however, he had almost
no first-hand knowledge of the facts, since the President was the only witness he interviewed.
Transcript of November 19, 1998 Hearing at 339-40.

o)
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about the evidence in the press and elsewhere. For example, it is
widely alleged among those favoring impeachment that the Presi-
dent “lied under oath” to the grand jury. But a review of the avail-
able evidence proves that this allegation often is based not on what
the President actually said under oath but rather on what some of
his accusers claim he said—such as that in the grand jury he cat-
egorically denied having a sexual relationship with Ms. Lewinsky,
or that he denied being alone with her, when in fact he explicitly
acknowledged to the grand jury both that he had had an inappro-
priate intimate relationship with Ms. Lewinsky and that he had
been alone with her. There are numerous other examples of allega-
tions, now commonly believed, that are wholly—not just some-
what—unsupported even by the evidence presented to the Commit-
tee in the OIC referral. It is in part the purpose of this memoran-
dum to separate fact and fiction and demonstrate why the record
supports neither the charges made nor impeachment. We ask that
readers set aside their preconceptions of what they think the evi-
dence is, based on the biased presentation in the Starr Referral
and subsequent inaccurate coverage, and look instead at the evi-
dence itself.

At the outset, let us be clear. Extraordinary as it must seem in
a matter of this gravity, the President has not been specifically no-
tified what allegations are at issue here. The Referral itself cites
“eleven possible grounds for impeachment” of the President, Ref. at
129, although it does not identify the rationale for including these
grounds.” In his presentation to the Committee, Mr. Schippers
identified a somewhat different set of “fifteen separate events di-
rectly involving [the] President” which “could constitute felonies
which, in turn, may constitute grounds to proceed with an im-
peachment inquiry.” 8 The Chairman apparently has indicated that
the Committee may consider only two charges,® while recent news-
paper articles variously state that the Committee staff is drafting
three charges or four charges.’®© We have been provided only the
most limited and in some instances no access to significant evi-
dence in the Committee’s possession, elliptically referred to by
Members at the November 19, 1998, testimony of the Independent
Counsel.11 Without knowing what this evidence is, and being able
to analyze and quote it, we cannot fairly or adequately rebut every

7The Referral states that “[ilt is not the role of this Office to determine whether the Presi-
dent’s actions warrant impeachment by the House,” Ref. at 5, but, tellingly, the Referral no-
where recites the standard that the Independent Counsel in fact used to determine that there
should be eleven (but not twelve, or three, or zero) grounds, a tacit acknowledgement of the im-
possibility of stating a constitutional or precedential standard that would justify impeachment
on the basis of such alleged facts.

8Schippers Presentation at 11. Mr. Schippers’ analysis was based entirely upon the documen-
tary materials submitted by the Independent Counsel, and he acknowledged to the Committee
that “we did not seek to procure any additional evidence or testimony from any other source.
55 [M]y staff and I did not deem it necessary or even proper to go beyond the submission itself.”

. at 5-6.

9“Hyde, according to informed sources, may consider streamlining those [fifteen Schippers al-
legations] into as few as two counts. . . . ‘I frankly don’t see how we can deal with all 15 charges
adequately,” Hyde said.” “Hyde May Narrow List Of Impeachment Charges,” The Washington
Post (Oct. 14, 1998) at Al.

10“As the House Judiciary Committee moves into the final stages of its inquiry, Representa-
tive Henry J. Hyde’s senior staff is beginning to draw up three articles of impeachment against
President Clinton.” “Impeachment Panel Starts Work On 3 Articles Against President,” The New
York Times (Nov. 26, 1998) at Al; “The committee could consider up to four articles of impeach-
ment covering perjury, obstruction of justice, and abuse of power, committee Republicans said
yesterday.” “Clinton Defense Is Given 2 Days; Panel May Vote Late in Week to Impeach,” The
Washington Post (Dec. 7, 1998) at Al.

11 See Transcript of November 19, 1998 Hearing at 233-35 (remarks of Rep. Watt).
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allegation the Committee may later choose to bring forward from
the Referral or elsewhere.

Moreover, the Committee has recently launched new investiga-
tive forays in areas not covered by the Referral. It has taken depo-
sitions related to Ms. Kathleen Willey, and it has authorized (but
now apparently withdrawn) subpoenas for depositions and docu-
ments related to fundraising for the 1996 Presidential campaign.
Simple fairness entitles us to an adequate opportunity to receive,
review, and use the information in the Committee’s possession (for
example, the transcripts of depositions from which we were ex-
cluded), be apprised of the specific charges the Committee is con-
sidering, and have a fair chance to discover and present evidence
in rebuttal.

The present memorandum is thus necessarily limited in scope,
and we will make a further submission to address any new or re-
vised allegations the Committee may decide to pursue.

II. THE FACTUAL BACKGROUND

Certain undisputed facts are relevant to the legal analysis in this
memorandum, in addition to those set forth in previous submis-
sions.

A. THE WHITEWATER INVESTIGATIVE DEAD-END

The Lewinsky investigation had its antecedent in the long-run-
ning Whitewater investigation. On August 5, 1994, Kenneth W.
Starr was appointed Independent Counsel by the Special Division
to conduct an investigation centering on two Arkansas entities,
Whitewater Development Company, Inc., and Madison Guaranty
Savings and Loan Association. The Office of Independent Counsel’s
(“OIC”) investigation dragged on slowly 12 and inconclusively, with-
out any charges being lodged against either the President or Mrs.
Clinton. The Independent Counsel himself announced his resigna-
tion in February 1997 to become Dean of the Pepperdine Law
School 13 but, after a firestorm of media criticism,# he backtracked
and resumed his duties.15

12For example, the OIC did not issue its report on the 1993 death of Deputy White House
Counsel Vincent Foster until October 10, 1997. It concluded, as had several other earlier (and
speedier) investigations, that Foster’s death was a suicide.

13See Labaton, “Special Counsel Intends to Leave Whitewater Case—White House Is Hope-
ful—Starr’s Decision to Take Post in August Raises Questions About Status of Inquiry,” The
New York Times (Feb. 18, 1997) at Al; Galvin, “Clinton’s Lucky Starr: Prober to Call It Quits—
Ex-prosecutors Said They Think Starr’s Decision Is a Sign That His Probe Will End With a Fiz-
zle, Not a Bang,” The New York Post (Feb. 18, 1997) at 3.

14See, e.g., Shapiro, “Starr Bails Out Of a Probe That’s Adrift,” USA Today (Feb. 19, 1997)
at 2A; Safire, “The Big Flinch: Ken Starr Betrays His Trust,” The New York Times (Feb. 20,
1997) at A33; Editorial, “Ken Starr’s Flip-Flops,” The Washington Times (Feb. 24, 1997) at A16.
The Washington Post editorialized, “What Mr. Starr owes, before he goes anywhere, is a report
on the propriety of the President’s behavior. That’s the subject he was hired to address,” Edi-
torial (Feb. 19, 1997) at A20, and it quoted James McKay, a former Independent Counsel, as
stating: “I'm just amazed someone given a specific job to do leaves before it is completed. It’s
like the captain jumping off the ship before everyone else gets off,” Schmidt, “Some Starr Allies
Say Departure Means No Clinton Charges” (Feb. 19, 1997) at A7. The New York Times asserted
that the Independent Counsel’s decision reflected “a selfish indifference to [his] civic obliga-
tions”; he “never fully appreciated the gravity of [his] role,” “should not have taken [the job]
unless [he] were willing to see it through,” and was “behaving as if [he] had no greater respon-
Zibility than to tend to [his] career.” Editorial, “Just a Minute, Mr. Starr” (Feb. 19, 1997) at

26

15“Starr seemed unprepared for and taken aback by the furor his departure announcement
has generated.” Schmidt, “Starr Appears to Waver on Timing of Departure,” The Washington
Post (Feb. 20, 1997) at Al.
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Without any expansion of his jurisdiction, Mr. Starr then began
to conduct an investigation into rumors of extramarital affairs in-
volving the President. In the Spring of 1997, Arkansas state troop-
ers who had once been assigned to the Governor’s security detail
were interviewed, and “[t]he troopers said Starr’s investigators
asked about 12 to 15 women by name, including Paula Corbin
Jones. . . .” Woodward & Schmidt, “Starr Probes Clinton Personal
Life,” The Washington Post (June 25, 1997) at Al (emphasis
added). “The nature of the questioning marks a sharp departure
from previous avenues of inquiry in the three-year old investiga-
tion. . . . Until now, . . . what has become a wide-ranging inves-
tigation of many aspects of Clinton’s governorship has largely
steered clear of questions about Clinton’s relationships with
women. . . .”16 One of the most striking aspects of this new phase
of the Whitewater investigation was the extent to which it focused
on the Paula Jones case. One of the troopers interviewed declared,
“‘They asked me about Paula Jones, all kinds of questions about
Paula Jones, whether I saw Clinton and Paula together and how
many times.’” 17

At his testimony before this Committee on November 19, 1998,
Mr. Starr conceded that his agents had conducted these interroga-
tions and acknowledged that he had not sought expansion of his ju-
risdiction from the Attorney General or the Special Division of the
Court of Appeals,’® but he contended that these inquiries were
somehow relevant to his Whitewater investigation: “we were, in
fact, interviewing, as good prosecutors, good investigators do, indi-
viduals who would have information that may be relevant to our
inquiry about the President’s involvement in Whitewater, in Madi-
son Guaranty Savings and Loan and the like.”1® However, the OIC
was obviously engaged in an effort to gather embarrassing informa-
tion concerning the President. Indeed, a recent article in the New
York Times Magazine notes that Deputy Independent Counsel
Jackie Bennett was “known among fellow prosecutors as the office
expert on the President’s sex life long before anyone had heard of
Monica Lewinsky.” 20

B. THE PAULA JONES LITIGATION

In January 1998, the OIC finally succeeded in transforming its
investigation from one focused on long-ago land deals and loans in
Arkansas into one involving a different topic (sex) and more recent
events in Washington, D.C. The Lewinsky investigation grew out
of the pretrial discovery proceedings in the civil suit Ms. Paula
Corbin Jones had filed against the President in May 1994, making
certain allegations about events three years earlier when the Presi-
dent was Governor of Arkansas. Discovery had been stayed until
the Supreme Court’s decision on May 27, 1997, denying Presi-

16]bid. Trooper Roger Perry, a 21-year veteran of the Arkansas state police, stated that he
“was asked about the most intimate details of Clinton’s life:” “I was left with the impression
that they wanted me to show he was a womanizer. . . . All they wanted to talk about was
women.” Ibid. (ellipsis in original).

17]1bid.

18Transcript of November 19, 1998 Hearing at 377-378.

197bid. at 378.

20Winerip, “Ken Starr Would Not Be Denied,” The New York Times Magazine (Sept. 6, 1998)
at 64.
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dential immunity. 2! Shortly thereafter, Ms. Jones selected a new
spokesperson, Ms. Susan Carpenter-McMillan, and retained new
counsel affiliated with the conservative Rutherford Institute,22 who
began a public relations offensive against the President. “I will
never deny that when I first heard about this case I said, ‘Okay,
good. We're gonna get that little slimeball,” said Ms. Carpenter-Mc-
Millan, a staunch Republican.”23 While Ms. Jones’ previous attor-
neys, Messrs. Gilbert Davis and Joseph Cammarata, had largely
avoided the media, public personal attacks now became the order
of the day as the Jones civil suit became a partisan vehicle to try
to savage the President.24 Ms. Jones’ husband, Steve, even an-
nounced his intention to use judicial process to obtain and dissemi-
nate pejorative personal information concerning the President:

In a belligerent mood, Steve [Jones] warned that he was going to use subpoena
power to reconstruct the secret life of Bill Clinton. Every state trooper used by the
governor to solicit women was going to be deposed under oath. “We’re going to get
names; we're going to get dates; we're going to do the job that the press wouldn’t

do,” he said. “We're going to go after Clinton’s medical records, the raw documents,
not just opinions from doctors, . . . we’re going to find out everything.” 25

As is now well known, this effort led ultimately to the Jones law-
yers being permitted to subpoena various women, to determine
their relationship, if any, with the President, allegedly for the pur-
pose of determining whether they had information relevant to the
sexual harassment charge. Among these women was Ms. Lewinsky.

By mid-January 1998, Ms. Tripp had brought to the attention of
the OIC certain information she believed she had about Ms.
Lewinsky’s involvement in the Jones case and, as noted above, the
OIC investigation then began to reach formally into the Jones case.
The OIC met with Ms. Tripp through the week of January 12, and
with her cooperation taped Ms. Lewinsky discussing the Jones case
and the President. During the week, Ms. Tripp alerted the OIC
that she had been taping Ms. Lewinsky in violation of Maryland
law, and the OIC promised Ms. Tripp immunity from federal pros-
ecution, and assistance in protecting her from state prosecution, in
exchange for her cooperation. The OIC formalized that agreement
in writing on Friday, January 16, after it had received jurisdiction
to do so from the Attorney General.

21Clinton v. Jones, 526 U.S. 681 (1997).

22Ms Jones was described as havmg ‘accepted financial support of a Virginia conservative
group,” which intended to “raise $100,000 or more on Jones’s behalf, although the money will
go for expenses and not legal fees.” “Jones Acquires New Lawyers and Backing,” The Washing-
ton Post (October 2, 1998) at Al. Jones’ new law firm, the Dallas-based Rader, Campbell, Fisher
and Pyke, had “represented conservatives in antiabortion cases and other causes.” Ibid. See also
“Dallas Lawyers Agree to Take on Paula Jones’ Case”—Their Small Firm Has Ties to Conserv-
ative Advocacy Group The Los Angeles Times (Oct. 2, 1997) (Rutherford Institute a “conserv-
ative advocacy group,” a “conservative religious-rights group”).

2?"‘Cause Celebre: An Antiabortion Activist Makes Herself the Unofficial Mouthpiece for Paula
Jones,” The Washington Post (July 23, 1997) at C1. Ms. Carpenter-McMillan, “a cause-oriented,
self-defined ‘conservative feminist’ 7, described her role as “flaming the White House” and de’
clared ‘Unless Clinton wants to be terribly embarrassed, he’d better cough up what Paula needs.
Anybody that comes out and testifies against Paula better have the past of a Mother Teresa,
because our investigators will investigate their morality.” “Paula Jones’ “Team Not All About
Teamwork,” USA Today (Sept. 29, 1997) at 4A.

24 After Ms. Jones’ new team had been in action for three months, one journalist commented:
“In six years of public controversy over Clinton’s personal life, what is striking in some ways
is how little the debate changes. As in the beginning, many conservatives nurture the hope that
the past will be Clinton’s undoing. Jones’s adviser, Susan Carpenter-McMillan, acknowledged
on NBC’s ‘Meet the Press’ yesterday that her first reaction when she first heard Jones’s claims
about Clinton was, ‘Good, we’re going to get that little slime ball’ (Harris, “Jones Case Tests
Political Paradox,” The Washington Post (Jan. 19, 1998) at Al.)

25Evans-Pritchard, The Secret Life of Bill Clinton 363 (1997).
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The President’s deposition in the Jones case was scheduled to
take place the next day, on Saturday, January 17. As we now
know, the night before that deposition Ms. Tripp had briefed the
lawyers for Ms. Jones on her perception of the relationship between
Ms. Lewinsky and the President—doing so based on confidences
Ms. Lewinsky had entrusted to her.26 (She was permitted to do so
even though, having received immunity from the OIC, the OIC
could have barred her from talking to any one about Ms. Lewinsky
but failed to do so.) At the deposition the next day, the President
unexpectedly was asked numerous questions about Ms. Lewinsky,
even before he was questioned about Ms. Jones.

The Jones case, of course, was not about Ms. Lewinsky. She was
a peripheral player and, since her relationship with the President
was concededly consensual, an irrelevant one. Shortly after the
President’s deposition, Chief Judge Wright ruled that evidence per-
taining to Ms. Lewinsky would not be admissible at the Jones trial
because “it is not essential to the core issues in this case.”2? The
Court also ruled that, given the allegations at issue in the Jones
case, the Lewinsky evidence “might be inadmissible as extrinsic
evidence” under the Federal Rules of Evidence because it involved
merely the “specific instances of conduct” of a witness.28

C. THE PRESIDENT’S GRAND JURY TESTIMONY ABOUT MS. LEWINSKY

On August 17, 1998, the President specifically acknowledged to
the grand jury that he had had a relationship with Ms. Lewinsky
involving “improper intimate contact.” He described how the rela-
tionship began, and how it had ended early in 1997—Ilong before
any public attention or scrutiny. He acknowledged this relationship
to the grand jury, and he explained how he had tried to get
through the deposition in the Jones case months earlier without
admitting what he had had to admit to the grand jury—an im-
proper relationship with Ms. Lewinsky. He further testified that
the “inappropriate encounters” with Ms. Lewinsky had ended, at
his insistence, in early 1997, and he stated: “I regret that what
began as a friendship came to include this conduct, and I take full
responsibility for my actions.” Id. at 461. He declined to describe,
because of personal privacy and institutional dignity consider-
ations, certain specifics about his conduct with Ms. Lewinsky,2° but
he indicated his willingness to answer,2° and he did answer, the
other questions put to him about his relationship with her. No one
who watched the videotape of this grand jury testimony had any
doubt that the President was admitting to an improper physical re-
lationship with Ms. Lewinsky.

26 Baker, “Linda Tripp Briefed Jones Team on Tapes: Meeting Occurred Before Clinton Deposi-
tion,” The Washington Post (Feb. 14, 1998) at Al.

27%1‘381‘ at 2, Jones v. Clinton, No. LR—-C-94-290 (E.D. Ark.) (Jan. 29, 1998).

281 1

29“While I will provide the grand jury whatever other information I can, because of privacy
considerations affecting my family, myself, and others, and in an effort to preserve the dlgmty
of the office I hold, this is all I will say about the spemﬁcs of these particular matters.” App.
at 461.

30¢] will try to answer, to the best of my ability, other questions including questions about
my relatlonshlp with Ms. Lewinsky, questions about my understanding of the term ‘sexual rela-
tions,” as I understood it to be defined at my January 17th, 1998 deposition; and questions con-
Zermng alleged subornation of perjury, obstruction of Justlce, and intimidation of witnesses.”

pp. at 461.
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III. THE CONSTITUTION REQUIRES PROOF OF OFFICIAL MISCONDUCT
FOR IMPEACHMENT

To date, the Judiciary Committee has declined to articulate or
adopt standards of impeachable conduct. Its inquiry has proceeded
and (it appears) its vote will occur with no consensus among Com-
mittee members as to the constitutional meaning of an impeach-
able act. That is regrettable. For even if the constitutional standard
against which the Referral must be measured lacks the precision
of a detailed statute, it nonetheless has a determined and limited
content. The Committee’s failure to define the applicable standard
has necessarily created the perception that an ad hoc “standard”
is being devised to fit the facts. A constitutional standard does in
fact exist, and were the Committee to confront the question di-
rectly, it would be evident that the Constitution’s rigorous showing
has not been made here.

A. UNDER THE CONSTITUTION THE CONDUCT ALLEGED IN THE REFER-
RAL DOES NOT REACH THE LEVEL OF “HIGH CRIMES AND MIS-
DEMEANORS”

The Constitution provides that the President shall be removed
from office only upon “Impeachment for, and Conviction of, Trea-
son, Bribery, or other high Crimes and Misdemeanors.” U.S. Const.
Art. II, § 4. The legal question confronting the Committee is wheth-
er the acts of the President alleged in the Starr Referral could con-
ceivably amount to “high Crimes and Misdemeanors.”

The answer is that they could not. The syntax of the Constitu-
tion’s formulation “Treason, Bribery or other high Crimes and Mis-
demeanors” (emphasis added) strongly suggests that, to be im-
peachable offenses, high crimes and misdemeanors must be of the
seriousness of “Treason” and “Bribery.” Yet the Referral alleges
nothing remotely similar in gravity to those high crimes.

Moreover, both the historical background of the “high Crimes
and Misdemeanors” concept and the Constitution itself make clear
that the conduct alleged does not constitute an impeachable of-
fense. To the contrary, cognizant that the impeachment process up-
sets the electoral will of the people, the Framers made the stand-
ard of impeachable offenses an especially high one, requiring a
showing of injury to our very system of government.

1. Historical Background of “High Crimes and Misdemeanors”

The English precedents illustrate that impeachment was under-
stood to apply only to fundamental offenses against the system of
government. In English practice, the term “high crimes and mis-
demeanors” had been applied to offenses, the common elements of
which were their severity and the fact that the wrongdoing was di-
rected against the state.3! The English cases included misappropria-
tion of public funds, interfering in elections, accepting bribes, and
various forms of corruption. Ibid. These offenses all affected the
discharge of public duties by public officials. In short, under the

31 See Raoul Berger, Impeachment: The Constitutional Problems 67-73 (1973).
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English practice, “the critical element of injury in an impeachable
offense was injury to the state.” 32

The notion that “injury to the state” was the hallmark of the im-
peachable offense was also shared by the Staff of the Impeachment
Inquiry when it researched the issue in connection with the inves-
tigation of President Richard Nixon in 1974. In early English im-
peachments, the Staff concluded, “the thrust of the charge was
damage to the state. . . . Characteristically, impeachment was used
in individual cases to reach offenses, as perceived by Parliament,
against the system of government.” 33

The constitutional and ratification debates confirm that impeach-
ment was limited to only the gravest political wrongs. The Framers
plainly intended the impeachment standard to be a high one. They
rejected a proposal that the President be impeachable for “mal-
administration,” for, as James Madison pointed out, such a stand-
ard would “be equivalent to a tenure during the pleasure of the
Senate.” 3¢ The Framers plainly did not intend to permit Congress
to debilitate the Executive by authorizing impeachment for some-
thing short of the most serious harm to the state. In George Ma-
son’s apt language, impeachment was thought necessary to remedy
“great and dangerous offenses” not covered by “Treason” or “Brib-
ery” such as “[a]ttempts to subvert the Constitution.” 35

That is why, at the time of the ratification debates, Alexander
Hamilton described impeachment as a “method of National Inquest
into the conduct of public men.” 36 No act touches more fundamen-
tal questions of constitutional government than does the process of
Presidential impeachment. No act more directly affects the public
interest. No act presents the potential for greater injustice—injus-
tice both to the Chief Executive and to the people who elected
him—and the Framers were fully aware of this.

The specific harms the Framers sought to redress by impeach-
ment are far more serious than those alleged in the Starr Referral.
During the ratification debates, a number of the Framers ad-
dressed the Constitution’s impeachment provisions. The following
is a list of wrongs they believed the impeachment power was in-
tended to address:

receipt of emoluments from a foreign power in violation of
Article I, section 9;37

summoning the representatives of only a few States to ratify
a treaty; 38

32 Gerhardt, The Constitutional Limits to Impeachment and Its Alternatives, 68 Tex. L. Rev.
1, 82 (1989) (emphasis added). In fact, the first draft of what became Article II Section 4’s im-
peachment provision actually set the standard of impeachment, in addition to treason and brib-
ery, as “other high crimes and misdemeanors against the State.” 2 Farrand, The Records of the
Federal Convention of 1787 550 (Rev. ed. 1966) (emphasis added). That phrase was ultimately
deleted, however, by the Committee on Style and Arrangement, which was charged with making
only such changes as did not affect the meaning of the original language.

33 Impeachment of Richard M. Nixon, President of the United States, Report by the Staff of
the Impeachment Inquiry, House Comm. on the Judiciary, 93d Cong. 2d Sess. at 5 (Feb. 1974)
(hereinafter “Impeachment Inquiry”) (emphasis added).

34?bF;rrand, The Records of the Federal Convention of 1787 550 (Rev. ed. 1966).

35 l )

36 The Federalist No. 65 at 331 (Gary Wills ed. 1982).

37Edmund Randolph, 3 Elliot, The Debate in the Several State Conventions on the Adoption
of the Federal Constitution 486 (reprint of 2d ed.) (Virginia Convention).

38 James Madison, 3 Elliot at 500 (Virginia Convention).
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concealing information from or giving false information to
the Senate so as to cause it to take measures it otherwise
would not have taken which were injurious to the country;3°
general failure to perform the duties of the Executive.40
Impeachment provisions in a number of late eighteenth century
state constitutions reaffirm that the Framers’ generation believed
that impeachment’s purpose was redress of official wrongdoing.
The New dJersey Constitution’s impeachment provision for “mis-
behavior” was interpreted to permit impeachment not for personal
wrongdoing but for acts by public officials performed in their public
capacity.4l Delaware’s first Constitution authorized impeachment
for “offending against the state by maladministration, corruption,
or other means, by which the safety of the commonwealth may be
endangered.” 42 And Virginia’s Constitution of 1776 provided for im-
peachment of those public officers who “offend[ ] against the state,
either by maladministration, corruption or other means, by which
the safety of the State may be endangered.” 43
The history on which they relied, the arguments they made in
Convention, the specific ills they regarded as redressable, and the
State backgrounds from which they emerged—all these establish
that the Framers believed that impeachment must be reserved for
only the most serious forms of wrongdoing. They believed, in short,
that impeachment “reached offenses against the government, and
especially abuses of constitutional duties.” 44
The Referral alleges no wrongs of that magnitude.

2. The Framers Believed That Impeachment Redresses Wrongful
Public Conduct

The remedy of impeachment was designed only for those very
grave harms not otherwise politically redressable. As James Wilson
wrote, “our President . . . is amenable to [the laws] in his private
character as a citizen, and in his public character by impeach-
ment.” 45

That is why Justice Story described the harms to be reached by
impeachment as those “offensive acts which do not properly belong
to the judicial character in the ordinary administration of justice,
and are far removed from the reach of municipal jurisprudence.” 46

For these reasons, impeachment is limited to certain forms of po-
tential wrongdoing only, and it is intended to redress only certain
kinds of harms. Again, in Hamilton’s words:

The subjects of [the Senate’s impeachment] jurisdiction are those offenses which
proceed from the misconduct of public men, or in other words from the abuse of vio-
lation of some public trust. They are of a nature which may with peculiar propriety

be denominated Political, as they relate chiefly to injuries done to the society
itself.47

39 James Iredell, 4 Elliot at 127 (North Carolina Convention).

40 Abraham Baldwin (Georgia), 1 Annals of Cong. 535-36 (debates on the President’s removal
power).

41N.J. Const., Art. XII (1776); Hoffer & Hull, Impeachment in America 1635-1805 80 (1984).

42Del. Const., Art. XXIII.

43See Hoffer & Hull at 70; Va. Const. of 1776, {15.

44Impeachment Inquiry at 14-15.

452 Elliot at 480 (emphasis in original).

462 Story, Commentaries on the Constitution of the United States §762 at 234 (reprint of 1st
ed. 1833).

47Federalist 65 at 330-31.
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Early commentators on the Constitution are in accord on the
question of impeachment’s intended purpose. In Justice James Wil-
son’s words, impeachments are “proceedings of a political nature

. . confined to political characters” charging only “political crimes
and misdemeanors” and culminating only in “political punish-
ments.” 48 And as Justice Story put the matter, “the [impeachment]
power partakes of a political character, as it respects injuries to the
society in its political character.”4® In short, impeachment was not
thought to be a remedy for private wrongs—or even for most public
wrongs. Rather, the Framers “intended that a president be remov-
able from office for the commission of great offenses against the
Constitution.” 50 Impeachment therefore addresses public wrong-
doing, whether denominated a “political crime[] against the
state,”51 or “an act of malfeasance or abuse of office,”52 or a “great
offense[] against the federal government.”53 Ordinary civil and
criminal wrongs can be addressed through ordinary judicial proc-
esses. And ordinary political wrongs can be addressed at the ballot
box and by public opinion. Impeachment is reserved for the most
serious public misconduct, those aggravated abuses of executive
power that, given the President’s four-year term, might otherwise
go unchecked.

Private misconduct, or even public misconduct short of an offense
against the state, is not redressable by impeachment because that
solemn process, in Justice Story’s words, addresses “offences which
are committed by public men in violation of their public trust and
duties.” 54 Impeachment is a political act in the sense that its aims
are public; it attempts to rein in abuses of the public trust commit-
ted by public officeholders in connection with conduct in public of-
fice. The availability of the process is commensurate with the grav-
ity of the harm. As one scholar has put it, “[t]he nature of [im-
peachment] proceedings is dictated by the harms sought to be re-
dressed—the misconduct of public men’ relating to the conduct of
their public office—and the ultimate issue to be resolved—whether
they have forfeited through that conduct their right to continued
public trust.” 55

3. Our Constitution’s Structure Does Not Permit Impeachment for
Reasons of the Sort Alleged in the Referral

a. Impeachment Requires a Very High Standard Because
Ours Is a Presidential and Not a Parliamentary System

Ours is a Constitution of separated powers. In that Constitution,
the President does not serve at the will of Congress, but as the di-

48Wilson, Works 426 (R. McCloskey, ed. 1967).

49Story, Commentaries on the Constitution §744. And as a contemporary scholar has ex-
pressed it, “[clognizable “high Crimes and Misdemeanors” in England . . . generally concerned
perceived malfeasance—which may or may not be proscribed by common law or statute—that
damaged the state or citizenry in their political rights.” O’Sullivan, The Interaction Between Im-
peachment and the Independent Counsel Statute, 86 Geo. L.J. 2193, 2210 (1998) (emphasis
added).

S0 Labovitz, Presidential Impeachment at 94.

51Berger, Impeachment at 61.

52Rotunda, An Essay on the Constitutional Parameters of Federal Impeachment, 76 Ky. L.J.
707, 724 (1987/1988).

53 Gerhardt, 68 Tex. L. Rev. at 85.

54 Story, Commentaries § 744 (emphasis added).

56 ()’Sullivan, 86 Geo. L.J. at 2220.
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rectly elected,5¢ solitary head of the Executive Branch. The Con-
stitution reflects a judgment that a strong Executive, executing the
law independently of legislative will, is a necessary protection for
a free people.

These elementary facts of constitutional structure underscore the
need for a very high standard of impeachable offenses. It was em-
phatically not the intention of the Framers that the President
should be subject to the will of the dominant legislative party. Our
system of government does not permit Congress to unseat the
President merely because it disagrees with his behavior or his poli-
cies. The Framers’ decisive rejection of parliamentary government
is one reason they caused the phrase “Treason, Bribery or other
high Crimes and Misdemeanors” to appear in the Constitution
itself. They chose to specify those categories of offenses subject to
the impeachment power, rather than leave that judgment to the
unfettered whim of the legislature.

Any just and proper impeachment process must be reasonably
viewed by the public as arising from one of those rare cases when
the Legislature is compelled to stand in for all the people and re-
move a President whose continuation in office threatens grave
harm to the Republic. Impeachment for wrongdoing of lesser grav-
ity involves a legislative usurpation of a power belonging only to
the people (the power to choose and “depose” Presidents by election
and a Legislative encroachment on the power of the Executive.

The current process appears bent on “mangling the system of
checks and balances that is our chief safeguard against abuses of
public power.”57 Impeachment of the President on the grounds al-
leged in the Referral would ignore this intentionally imposed limit
on legislative power and would thereby do incalculable damage to
the institution of the Presidency. Whether “successful” or not, the
current drive “will leave the Presidency permanently disfigured
and diminished, at the mercy as never before of the caprices of any
Congress.” 58 The undefined, but broad and lenient, standard under
which the Committee is implicitly proceeding converts the impeach-
ment power into something other than the drastic removal power
of last resort intended by the Framers. This new impeachment
weapon would be a permanent, extra-constitutional power of Con-
gress, a poison arrow aimed permanently at the heart of the Presi-
dency. The inevitable effect of such a threat would be the weaken-
ing of that Office and an improper subservience of the President to
the Congress, that was wholly unintended by the Framers.

That is not the impeachment power enshrined in the Constitu-
tion and defined by two hundred years of experience. The Constitu-
tion permits a single justification for impeachment—a dem-
onstrated need to protect the people themselves.

56 Of course, that election takes place through the mediating activity of the Electoral College.
See U.S. Const. Art. II, §1, cl. 2-3 and Amend. XII.

57Statement of Historians in Defense of the Constitution (Oct. 28, 1998); see also Schmitt,
“Scholars and Historians Assail Clinton Impeachment Inquiry,” The New York Times (Oct. 19,
1998) at A18.

58 Statement, ibid.
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b. Impeachment Requires a Very High and Very Clear Stand-
ard Because It Nullifies the Popular Will

The Framers made the President the sole nationally elected pub-
lic official, responsible to all the people. He is the only person
whose mandate is country-wide, extending to all citizens, all places,
and all interests. He is the people’s choice.

Therefore, when the Congress raises the issue of impeachment,
the House (and ultimately the Senate) confront this inescapable
question: is the alleged misconduct so profoundly serious, so malev-
olent, that it justifies undoing the people’s decision? Is the wrong
alleged of a sort that not only demands removal of the President
before the ordinary electoral cycle can do its work, but also justifies
the national trauma that accompanies the impeachment process
itself?

The wrongdoing alleged here does not remotely meet that stand-
ard.

B. AMERICAN PRESIDENTIAL IMPEACHMENT PRACTICE AND CONTEM-
PORARY SCHOLARSHIP CONFIRM THAT IMPEACHMENT IS ONLY FOR
POLITICAL OFFENSES AGAINST THE STATE ITSELF, NOT FOR PRIVATE
WRONGS

1. Prior Impeachment Proceedings Against American Presidents

Three American Presidents have been the subject of impeach-
ment proceedings. Each was impeached (or threatened with im-
peachment) for allegedly wrongful official conduct and not for al-
leged misdeeds unrelated to the exercise of public office.

John Tyler. In 1841, President Tyler succeeded William Henry
Harrison after the latter’s death in office. He immediately ran into
political differences with the Whig majority in Congress. After
Tyler vetoed a Whig-sponsored tariff bill, a Whig Congressman of-
fered a resolution of impeachment against President Tyler. The res-
olution proffered nine impeachment articles, each alleging high
crimes and misdemeanors constituting crimes against the govern-
ment in the performance of official duties. The allegations included
withholding assent to laws indispensable to the operation of gov-
ernment and assuming to himself the whole power of taxation,
abuse of the appointment and removal power, and abuse of the veto
power.>°

The resolution was rejected. But the fundamental premise of
each charge was that the President had committed crimes against
the United States in the exercise of official duties.

Andrew Johnson. President Johnson is, of course, the only presi-
dent actually to have been impeached. President Johnson ran afoul
of the Reconstruction Congress after the death of President Lin-
coln. After President Johnson notified Secretary of War Stanton
that he was removed from office, the Congress voted an impeach-
ment resolution in 1868 based on the President’s supposed viola-
tion of the Tenure of Office Act. Ultimately, eleven articles were
adopted against him and approved by the House.5°

59 See Rehnquist, Grand Inquests: The Historical Impeachments of Justice Samuel Chase and
President Andrew Johnson 256-58 (1992).
60]d. at 202-216.
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As in the case of President Tyler, all the allegations concerned
allegedly wrongful official conduct said to be harmful to the proc-
esses of government. The leading House manager in the Senate trial
was Rep. Benjamin Butler, who defined impeachable offenses as
follows: “We define, therefore, an impeachable high crime and mis-
demeanor to be one in its nature or consequences subversive of some
fundamental or essential principle of government, or highly preju-
dicial to the public interest. . . .”61

On May 26, 1868, President Johnson was acquitted by a single
vote.62 Although the vote was overwhelmingly partisan, seven Re-
publican Senators broke with the party and voted for acquittal.
Sen. William Pitt Fessenden was one of those seven. He did not
vote for impeachment because, as he put it, an impeachable offense
must be “of such a character to commend itself at once to the
minds of all right thinking men, as beyond all question, an ade-
quate cause for impeachment. It should leave no reasonable ground
of suspicion upon the motives of those who inflict the penalty.” 63

Richard Nixon. Five articles of impeachment were proposed
against then-President Nixon by this Committee in 1974. Three
were approved. Two were not.64 As with the charges against Presi-
dents Tyler and Johnson, the approved articles alleged official
wrongdoing. Article I charged President Nixon with “using the
powers of his high office [to] engage[ ]. . . in a course of conduct
or plan designed to delay, impede and obstruct” the Watergate in-
vestigation.65 Article II described the President as engaging in “re-
peated and continuing abuse of the powers of the Presidency in dis-
regard of the fundamental principle of the rule of law in our system
of government” thereby “usling] his power as President to violate
the Constitution and the law of the land.” 66 Article III charged the
President with refusing to comply with Judiciary Committee sub-
poenas in frustration of a power necessary to “preserve the integ-
rity of the impeachment process itself and the ability of Congress
to act as the ultimate safeguard against improper Presidential con-
duct.” 67

The precedents speak clearly. The allegation against President
Tyler and the articles actually approved against Presidents John-
son and Nixon all charged serious misconduct amounting to misuse
of the authority of the Presidential office. As Professor Sunstein ex-
pressed it in his testimony before this body’s Subcommittee on the
Constitution, American presidential impeachment proceedings have
targeted “act[s] by the President, that amount[ ] to large-scale
abuse of distinctly Presidential authority.” 68 The Referral contains
nothing of the kind.

61Trial of Andrew Johnson, v.1, 88 (March 30, 1868) (emphasis added).

62Cong. Globe (Supp.) 412 (May 26, 1868).

63Congressional Quarterly: Impeachment and the U.S. Congress, March 1974.

64 See discussion of the Income Tax Count against President Nixon in Part II1.C.2, infra.

65 Impeachment of Richard M. Nixon, President of the United States, Report of the Comm. on
the Judiciary, 93rd Cong., 2d Sess., H. Rep. No. 93-1305 (Aug. 20, 1974) (hereinafter “Nixon
Report”) at 133.

66 Nixon Report at 180.

67]d. at 212-13.

68 Statement of Cass R. Sunstein to the House Subcommittee on the Constitution of the House
Judiciary Committee, dated November 9, 1998, at 15.
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2. Contemporary Views Confirm That Impeachment Is Not Appro-
priate Here

a. Contemporary Scholarship Confirms That Impeachment Is
Appropriate for Offenses Against Our System of Govern-
ment

Impeachable acts need not be criminal acts. As Professor Black
has noted, it would probably be an impeachable act for a President
to move to Saudi Arabia so he could have four wives while propos-
ing to conduct the Presidency by mail and wireless from there; or
to announce and adhere to a policy of appointing no Roman Catho-
lics to public office; or to announce a policy of granting full par-
dons, in advance of indictment or trial, to federal agents or police
who killed anyone in the line of duty in the District of Columbia.6?
None of these acts would be crimes, but all would be impeachable.
This, because they are all “serious assaults on the integrity of gov-
ernment.” 70 And all of these acts are public acts having public con-
sequences.

Holders of public office should not be impeached for conduct
(even criminal conduct) that is essentially private. That is why
scholars and other disinterested observers have consistently framed
the test of impeachable offenses in terms of some fundamental at-
tack on our system of government, describing impeachment as
being reserved for:

“offenses against the government”; 71

“political crimes against the state”; 72

“serious assaults on the integrity of the processes of govern-
ment”; 73

“wrongdoing convincingly established [and] so egregious that
[the President’s] continuation in office is intolerable”; 74

“malfeasance or abuse of office,” 75 bearing a “functional rela-
tionship” to public office; 76

“great offense[s] against the federal government”; 77

“acts which, like treason and bribery, undermine the integ-
rity of government.” 78

b. Recent Statements by Historians and Constitutional Schol-
ars Confirm that No Impeachable Offense Is Present Here

In a recent statement, 400 historians warned of the threat to our
constitutional system posed by these impeachment proceedings.
The Framers, they wrote, “explicitly reserved [impeachment] for
high crimes and misdemeanors in the exercise of executive power.” 79
Impeachment for anything short of that high standard would have
“the most serious implications for our constitutional order.” 80

69 Black, Impeachment at 34-35.

70]d. at 38.

71 Labovitz, Presidential Impeachment at 26.

72Berger, Impeachment at 61.

73Black, Impeachment at 38-39.

74Labovitz, Presidential Impeachment at 110.

75Rotunda, 76 Ky. L.J. at 726.

76 Ibid.

77 Gerhardt, 68 Tex. L. Rev. at 85.

78 New York Bar Report at 18.

;zISbtgﬁement of Historians in Defense of the Constitution (Oct. 28, 1998) (emphasis added).
id.
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That view accords with the position expressed by 430 legal schol-
ars and communicated by letter to the House leadership and the
leadership of this Committee.8! The legal scholars’ letter under-
scores that high crimes and misdemeanors must be of a seriousness
comparable to “treason” and “bribery” that are distinguished by a
“grossly derelict exercise of official power.” That standard, as the
law professors note, is simply not met here even on the facts al-
leged. “If the President committed perjury regarding his sexual
conduct, this perjury involved no exercise of Presidential power as
such.”82 In other words, “making false statements about sexual im-
proprieties is not a sufficient basis to justify the trial and removal
from office of the President of the United States.” 8 To continue an
impeachment inquiry under such circumstances would pose a
hieavy cost to the Presidency with no return to the American peo-
ple.

Thus, as Professor Michael Gerhardt summarized the matter in
his recent testimony before a subcommittee of this body, there is
“widespread recognition [of] a paradigmatic case for impeach-
ment.” 84 In such a case, “there must be a nexus between the mis-
conduct of an impeachable official and the latter’s official duties.” 85
The Referral presents no such case.

C. RELEVANT HISTORICAL PRECEDENTS DEMONSTRATE THAT NO
IMPEACHABLE OFFENSE HAS BEEN ALLEGED HERE

1. Alexander Hamilton

That impeachment was reserved for serious public wrongdoing of
a serious political nature was no mere abstraction to the authors
of the Constitution. The ink on the Constitution was barely dry
when Congress was forced to investigate wrongdoing by one of the
Framers. In 1792-93, Congress investigated then-Secretary of the
Treasury Alexander Hamilton for alleged financial misdealings
with James Reynolds, a convicted securities swindler.86 Secretary
Hamilton was interviewed by members of Congress, including the
House Speaker and James Monroe, the future President. He admit-
ted to making secret payments to Mr. Reynolds, whose release from
prison the Treasury Department had authorized. Mr. Hamilton ac-
knowledged that he had made the payments but explained that he
had committed adultery with Reynolds wife; that he had made pay-
ments to Mr. Reynolds to cover it up; that he had had Mrs. Rey-
nolds burn incriminating correspondence; and that he had prom-
ised to pay the Reynolds’ travel costs if they would leave town.8”

The Members of Congress who heard Secretary Hamilton’s con-
fession concluded that the matter was private, not public; that as
a result no impeachable offense had occurred; and that the entire
matter should remain secret. Although President Washington,

81 Letter of 430 Law Professors to Messrs. Gingrich, Gephardt, Hyde and Conyers (released
Nov. 6, 1998).

82]d. at 3.

83 Ibid.

84 Statement of Professor Michael J. Gerhardt Before the House Subcommittee on the Con-
stitution of the House Judiciary Committee Regarding the Background and History of Impeach-
ment, dated November 9, 1998, at 13.

85 [bid. (emphasis added).

86 See generally Rosenfeld, “Founding Fathers Didn’t Flinch,” Los Angeles Times (Sept. 18,
193781)1)3}2 All.

id.
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Vice-President Adams, Secretary of State Jefferson and House Mi-
nority leader James Madison (two of whom had signed the Con-
stitution) all eventually became aware of the affair, they too main-
tained their silence. And even after the whole matter became pub-
lic knowledge some years later, Mr. Hamilton was appointed to the
second highest position in the United States Army and was speed-
ily confirmed by the Senate.88

It is apparent from the Hamilton case that the Framers did not
regard private sexual misconduct as creating an impeachable of-
fense. It is also apparent that efforts to cover up such private be-
havior, including even paying hush money to induce someone to de-
stroy documents, did not meet the standard. Neither Hamilton’s
very high position, nor the fact that his payments to a securities
swindler created an enormous “appearance” problem, were enough
to implicate the standard. These wrongs were real, and they were
not insubstantial, but to the Framers they were essentially private
and therefore not impeachable.

Some have responded to the argument that the conduct at issue
in the Referral is private by contending that the President is
charged with faithfully executing the laws of the United States and
that perjury would be a violation of that duty. That argument,
however, proves far too much. Under that theory, any violation of
federal law would constitute an impeachable offense, no matter
how minor and no matter whether it arose out of the President’s
private life or his public responsibilities. Lying in a deposition in
a private lawsuit would, for constitutional purposes, be the equiva-
lent of lying to Congress about significant conduct of the Executive
Branch—surely a result those advocates do not contemplate. More
importantly, as the next section demonstrates, we know from the
bipartisan defeat of the tax fraud article against President Nixon
that the “faithfully execute” theory has been squarely rejected.

2. The Failure of the Proposed Article of Impeachment Against
President Nixon Alleging Fraudulent Tax Filings

As previously indicated, this Committee’s investigation of Presi-
dent Nixon in 1973-74 had to confront the question of just what
constitutes an “impeachable offense.” That investigation resulted in
the Committee’s approval of three articles of impeachment alleging
misuse of the Presidential Office and rejection of two others. Those
decisions constitute part of the common law of impeachment, and
they stand for the principle that abuse of the Presidential Office is
at the core of the notion of impeachable offense.

That conclusion was no happenstance. It resulted from a concord-
ance among Committee majority and minority views as to the
standard of impeachable offenses. One of the first tasks assigned
to the staff of the Judiciary Committee when it began its investiga-
tion of President Nixon was to prepare a legal analysis of the
grounds for impeachment of a President. The staff concluded that:

Impeachment is a constitutional remedy addressed to serious offenses against the
system of government. . . . It is not controlling whether treason and bribery are
criminal. More important, they are constitutional wrongs that subvert the structure

of government, or undermine the integrity of office and even the Constitution itself,
and thus are ‘high’ offenses in the sense that word was used in English impeach-

88 Ibid.
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ments. . . . The emphasis has been on the significant effects of the conduct—under-
mining the integrity of office, disregard of constitutional duties and oath of office,
arrogation of power, abuse of the governmental process, adverse impact on the sys-
tem of government. . . . Because impeachment of a President is a grave step for
the nation, it is to be predicated only upon conduct seriously incompatible with either
the constitutional form and principles of our government or the proper performance
of constitutional duties of the president office.89

A memorandum setting forth views of certain Republican Members
similarly emphasized the necessarily serious and public character
of any alleged offense:

It is not a fair summary . . . to say that the Framers were principally concerned
with reaching a course of conduct, whether or not criminal, generally inconsistent
with the proper and effective exercise of the office of the presidency. They were con-
cerned with preserving the government from being overthrown by the treachery or
corruption of one man. . . . [I|t is our judgment, based upon this constitutional his-
tory, that the Framers of the United States Constitution intended that the President
should be removable by the legislative branch only for serious misconduct dangerous
to the system of government established by the Constitution.®©

Notwithstanding their many differences, the Judiciary Committee
investigating President Nixon was in substantial agreement on the
question posed here: an impeachable wrong is an offense against
our very system, a constitutional evil subversive of the government
itself.

Against that backdrop, it is clear that the Committee’s vote not
to approve a proposed tax-fraud type article was every bit as sig-
nificant a precedent as the articles it did approve. The proposed ar-
ticle the Committee ultimately declined to approve charged that
President Nixon both “knowingly and fraudulently failed to report
certain income and claimed deductions [for 1969-72] on his Federal
income tax returns which were not authorized by law.”9! The
President had signed his returns for those years under penalty of
perjury, 92 and there was reason to believe that the underlying facts
would have supported a criminal prosecution against President
Nixon himself. 93 Yet the article was not approved. And it was not
approved because the otherwise conflicting views of the Committee
majority and minority were in concord: submission of a false tax re-
turn was not so related to exercise of the Presidential Office as to
trigger impeachment.

Thus, by a bipartisan vote greater than a 2—1 margin, the Judici-
ary Committee rejected the tax-evasion article.94 Both Democrats
and Republicans spoke against the idea that tax evasion con-
stituted an impeachable offense. Congressman Railsback (R-IL) op-
posed the article saying that “there is a serious question as to
whether something involving his personal tax liability has any-

89 Impeachment Inquiry at 26 (emphasis added).

90Nixon Report at 364-365 (Minority Views of Messrs. Hutchinson, Smith, Sandman, Wiggins,
Dennis, Mayne, Lott, Moorhead, Maraziti and Latta) (final emphasis added).

91 Nixon Report at 220. The President was alleged to have failed to report certain income, to
have taken improper tax deductions, and to have manufactured (either personally or through
his agents) false documents to support the deductions taken.

92Given the underlying facts, that act might have provided the basis for multiple criminal
charges; conviction on, for example, the tax evasion charge, could have subjected President
Nixon to a 5-year prison term.

93 See Nixon Report at 344 (“the Committee was told by a criminal fraud tax expert that on
the evidence presented to the Committee, if the President were an ordinary taxpayer, the gov-
ernment would seek to send him to jail”) (Statement of Additional Views of Mr. Mezvinsky, et
al.).
94 Nixon Report at 220.
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thing to do with [the] conduct of the office of the President.” 95 Con-
gressman Owens (D-UT) stated that, even assuming the charges
were true in fact, “on the evidence available, these offenses do not
rise, in my opinion, to the level of impeachment.”9¢ Congressman
Hogan (R-MD) did not believe tax evasion an impeachable offense
because the Constitution’s phrase “high crime signified a crime
against the system of government, not merely a serious crime.” 97
And Congressman Waldie (D-CA) spoke against the article, saying
that “there had not been an enormous abuse of power,” notwith-
standing his finding “the conduct of the President in these in-
stances to have been shabby, to have been unacceptable, and to
have been disgraceful even.” 98

These voices, and the overwhelming vote against the tax evasion
article, underscore the fact that the 1974 Judiciary Committee’s
judgment was faithful to its legal conclusions. It would not (and did
not) approve an article of impeachment for anything short of a fun-
damental offense against our very system of government. In the
words of the Nixon Impeachment Inquiry Report:

Because impeachment of a President is a grave step for the nation, it is to be
predicated only upon conduct seriously incompatible with either the constitutional

form and principles of our government or the proper duties of the presidential of-
fice.99

This Committee should observe no less stringent a standard. If this
Committee is faithful to its predecessor, it will conclude that the
Referral’s allegations (and the perjury allegations in particular) do
not satisfy the high threshold required to approve articles of im-
peachment.

IV. THE CONSTITUTION REQUIRES CLEAR AND CONVINCING
EVIDENCE To APPROVE ARTICLES OF IMPEACHMENT

Even if a Member of Congress should conclude that “high Crimes
and Misdemeanors” have actually and properly been alleged, that
conclusion alone is not sufficient to support an article of impeach-
ment. In addition, the Member must conclude that the allegations
against the President have been established by “clear and convinc-
ing” evidence. This is a legal term of art requiring evidence greater
than in the ordinary civil case. The suggestion that a vote for im-
peachment of a democratically elected President represents no
more, and requires no more, than the threshold showing necessary
for a grand jury indictment reflects a serious disregard for the sig-
nificance of this process.

A. THIS COMMITTEE SHOULD APPLY THE SAME CLEAR AND CONVINC-
ING STANDARD OBSERVED BY ITS PREDECESSOR IN THE WATERGATE
PROCEEDINGS

This Committee should follow the lead of its predecessor in the
Watergate proceedings. Twenty-four years ago, this Committee con-
fronted the very same question presented here: what threshold of

95 Debate on Articles of Impeachment: Hearings on H. Res. 803 Before the House Comm. on
the Judiciary, 93d Cong. 2d Sess., 524 (1974).

96 Jd. at 549.

97]d. at 541 (quoting with approval conclusion of Impeachment Inquiry).

98]d. at 548.

99 Impeachment Inquiry at 27.
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proof is required to approve articles of impeachment? Then, it was
the consensus of all parties—majority and minority counsel, as well
as the attorney for the President—that approval of an article must
rest on clear and convincing evidence.

In the Watergate hearings, the President’s counsel, Mr. St. Clair,
put the threshold-of-proof question in this way:

I think the American people will expect that this committee would not vote to rec-
ommend any articles of impeachment unless this committee is satisfied that the evi-
dence to support it is clear, is clear and convincing. Because anything less than that,

in my view, is going to result in recriminations, bitterness, and divisiveness among
our people.100

Majority counsel to this Committee, Mr. Doar, concurred that the
clear-and-convincing measure was the appropriate gauge:
Mr. St. Clair said to you you must have clear and convincing proof. Of course there

must be clear and convincing proof to take the step that I would recommend this
committee to take.101

Emphasizing the political nature and consequences of impeach-
ment, Mr. Doar reiterated that “as a practical matter, proof must
be clear and convincing.” 102

Minority counsel, Mr. Garrison, told the Committee that “when
a member of the committee or a Member of the House votes to im-
peach, he should do so having made a judgment that the evidence
convinces him that the President should be removed from office.” 103
And in their “Standard of Proof for Impeachment by the House”
section of the Impeachment Inquiry, the Republican authors of the
Minority Views formulated the standard as follows:

On balance, it appears that prosecution [of articles of impeachment by the House]
is warranted if the prosecutor believes that the guilt of the accused is demonstrated
by clear and convincing evidence. . . .

[W]e therefore take the position that a vote of impeachment is justified if, and
only if, the charges embodied in the articles are proved by clear and convincing evi-
dence. Our confidence in this proposition is enhanced by the fact that both the Presi-

dent’s Special Counsel and the Special Counsel to the Committee independently
reached the same conclusion.104

Finally, this Committee expressly found clear and convincing evi-
dence supporting the obstruction-of-justice and abuse-of-power
charges against President Nixon.195 See, e.g., Impeachment Inquiry
at 33 (“[tlhis report. . . contains clear and convincing evidence
that the President caused action. . .to cover up the Watergate
break-in”); id. at 136 (“[tlhe Committee finds, based upon of [sic]
clear and convincing evidence, that thle] conduct[ ] detailed in the
foregoing pages of this report constitutes ‘high crimes and mis-
demeanors’”); id. at 141 (“[tlhe Committee finds clear and convinc-
ing evidence that a course of conduct was carried out [by President

100 Statement of James St. Clair, III Impeachment Inquiry Hearings on H. Res. 803 Before the
House Comm. on the Judiciary, 932 Cong., 2d Sess., 1889 (1974). (emphasis added).

101 Statement of John Doar, id. at 1927 (emphasis added).

102 Jbid.

103 Statement of Samuel Garrison, II1, id. at 2040.

104 Impeachment Inquiry (Minority Views of Messrs. Hutchinson, Smith, Sandman, Wiggins,
Dennis, Mayne, Lott, Moorhead, Maraziti, and Latta) at 381 (emphasis added).

105 The third Watergate article of impeachment, based on President Nixon’s refusal to comply
with this Committee’s subpoenas, was based on “undisputed facts,” Impeachment Inquiry at 213,
so there was no need to articulate or apply an evidentiary standard to the factfinding process
on which that article was based.
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Nixon and his subordinates] to violate the constitutional rights of
citizens”).106

B. THE CLEAR AND CONVINCING STANDARD IS COMMENSURATE WITH
THE GRAVE CONSTITUTIONAL POWER VESTED IN THE HOUSE

As the Watergate precedent indicates, this Committee should not
approve an article of impeachment for which the record evidence,
taken as a whole, is anything less than clear and convincing. Put
differently, each member must have a firm conviction, clearly and
convincingly grounded in record evidence, that the President is
guilty of the wrongdoing alleged. As former Attorney General El-
liott Richardson warned on December 1, “[a] vote to impeach is a
vote to remove. If members of the Committee believe that should
be the outcome, they should vote to impeach. If they think that is
an excessive sentence, they should not vote to impeach because if
they do vote to impeach the matter is out their hands, and if the
Senate convicts, out of its hands.” 107

This clear-and-convincing standard is not the highest degree of
proof known to our law,198 but the substantial showing it demands
is commensurate with the gravity of impeachment itself. Exercise
of the House’s accusatory impeachment power is itself an act that
weakens the Presidency. Unlike the grand juror’s vote to indict,
which affects a sole individual, affirmative votes on articles of im-
peachment jeopardize an entire branch of our national government
and threaten the political viability of the single person (except for
the Vice President) elected by the entire electorate. The clear-and-
convincing requirement ensures that this momentous step is not
lightly taken. Lower standards (probable cause or apparent prepon-
derance of the evidence) are simply not demanding enough to jus-
tify the fateful step of an impeachment trial. They pose a genuine
risk of subjecting the President, the Senate, and most of all the
people who elected the President to a trial “on the basis of one-
sided or incomplete information or insufficiently persuasive evi-
dence.” 10® Moreover, those lower standards would be particularly
inappropriate here, where this Committee has itself neither inde-
pendently investigated the evidence nor heard from a single wit-
ness with first-hand knowledge of such facts. The respected im-
peachment scholar Michael Gerhardt has declared: “This idea that
all [this Committee] need[s] to have is probable cause is in my
mind ahistorical . . . . I do think that members, at least histori-
cally, have demanded more in terms of the kind of evidence that
has to exist to initiate formal impeachment proceedings against the
President and also to trigger a trial.” 110

Exercise of the impeachment power by the House is a matter of
the utmost seriousness. No member of this Committee or of the

106 Representative Caldwell Butler (R-Va.) explicitly applied the clear and convincing standard
when he announced in Committee he would vote for impeachment. “Butler said . . .[tlhe evi-
dence was ‘clear, direct, and convincing—St. Clair’s words—that Richard Nixon had abused
power.” Kutler, the Wars of Watergate 522 (1990).

A 107 Marcus, “Panel Unclear About Impeachment Role,” The Washington Post (Dec. 6, 1996) at

8.

108]n criminal cases, proof beyond a reasonable doubt is required to convict. In re Winship,
397 U.S. 358, 363-64 (1970).

109 Labovitz, Presidential Impeachment at 192.

A 110 Marcus, “Panel Unclear About Impeachment Role,” The Washington Post (Dec. 6, 1996) at

8.



21

House as a whole should approve articles of impeachment unless
that member is personally persuaded that a high crime or mis-
demeanor has been proven to have occurred by clear and convinc-
ing evidence.! The precedent created in the Watergate proceed-
ings could not be clearer. To break with that precedent and proceed
on something less demanding would properly be viewed as a par-
tisan effort to lower the impeachment bar. The President, the Con-
stitution, and the American people deserve more. Proof by clear
and convincing evidence, and nothing less, is necessary to justify
each member’s affirmative vote for articles of impeachment.

V. THE COMMITTEE SHOULD NOT RELY ON THE REFERRAL’S
ACCOUNT OF THE EVIDENCE

The Committee is now in the process of completing its delibera-
tions on this question of the utmost national gravity: whether to
approve articles of impeachment against the President of the
United States. Voting in favor of such articles would commence the
somber process of annulling the electoral choice of the people of
this country. Before analyzing, in the next three sections, with as
much specificity as possible the charges the Committee apparently
is considering, it is appropriate to examine the evidentiary record
that serves as the basis for these grave judgments.

The record here is strikingly different from that on which the
Committee acted twenty-four years ago in the Watergate proceed-
ings. There, over several months of investigation, the Committee
examined numerous fact witnesses and obtained and analyzed doc-
uments and other evidence; while it received a transmission of tes-
timony and documents from the Watergate grand jury, it made its
own independent evaluation of the evidence it had gathered. See
Nixon Report at 9 (Judiciary Committee received statements of in-
formation from inquiry staff in which “a deliberate and scrupulous
abstention from conclusions, even by implication, was observed”).112

Here, however, the Committee is almost wholly relying on the
work of the Independent Counsel. Neither the Committee, its staff,
nor counsel for the President have had the opportunity to confront
the witnesses who have appeared before the OIC’s grand jury: to
cross-examine them, assess their credibility, and elicit further in-
formation that might affect the testimony the witnesses gave. In-
deed, the very genesis of this impeachment inquiry differs radically
from the Watergate proceedings. Twenty-four years ago, this Com-
mittee itself made a decision to embark upon an impeachment in-
quiry.113 In the present case, however, this inquiry was generated
by the judgment of Mr. Starr that he had identified “substantial
and credible information . . . that may constitute grounds for im-
peachment.” 28 U.S.C. § 595(c).

The Referral represents Mr. Starr’s effort to support that conclu-
sion. The grand jury never authorized the transmission of or even

111Thus, a member would act in derogation of a solemn constitutional duty if he or she ap-
proved an article of impeachment without having concluded that the President had been shown,
by clear and convincing evidence, to have performed an impeachable act. The House has its own
independent constitutional obligation to weigh the evidence presented. It is not a matter of
merely voting for the article on the theory that the Senate will determine the truth.

112 See also Kutler, The Wars of Watergate 477-89 (1990); Labovitz, Presidential Impeachment
at 189.

113]d. at 471.
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reviewed the Referral, November 19, 1998 Testimony at 324-25
(Testimony of Mr. Starr) and, while Mr. Starr declined to address
the question in his public testimony, we do not believe that the Re-
ferral itself was ever presented for substantive approval to Chief
Judge Johnson or the Special Division of the Court of Appeals for
the Purpose of Appointing Independent Counsels.114 Instead, the
Referral reflects Mr. Starr’s own version of the vast amount of evi-
dence gathered by the grand jury and the conclusions he draws
from that evidence.

Unlike the impartial presentation to the Watergate committee
from Special Prosecutor Jaworski, the Referral is a document advo-
cating impeachment. It sets forth Mr. Starr’s best case for impeach-
ment, not a neutral presentation of the facts. It reflects a careful
selection and presentation of the evidence designed to portray the
President in the worst possible light. It is being presented as a
good faith summary of reliable evidence when it is in fact nothing
of the kind. While we will address the specific allegations of per-
jury, obstruction of justice, and abuse of office (as best we can dis-
cern them) in the next sections, it is appropriate here to sketch out
the untested nature of the underlying evidence, the material omis-
sions in the Referral, and the indications of bias and overreaching
that have characterized the OIC’s investigation. To demonstrate
this is not to make an irrelevant ad hominem attack on the Inde-
pendent Counsel but to point out how unreliable is the record be-
fore this Committee, and the caution and skepticism with which
the n(allrrative and conclusions of the Referral must therefore be
viewed.

A. THE INFORMATION PRESENTED TO THE COMMITTEE IN THE REFER-
RAL HAS NOT BEEN SUBJECTED TO THE MOST BASIC ADVERSARIAL
TESTING

The Referral is based on grand jury information and as such has
not been subjected to cross-examination—the adversarial testing
our system of justice employs for assessing the reliability of evi-
dence. As the Supreme Court has stated, “Cross-examination is ‘the
principal means by which the believability of a witness and the
truth of his testimony are tested.”” Kentucky v. Stincer, 482 U.S.
730, 736 (1987) (citations omitted). Absent such testing, it is ex-
tremely difficult to make necessary judgments about the credibility
of grand jury witnesses and the weight to be given their testimony.

B. THE REFERRAL DIFFERS VASTLY FROM THE PRECEDENT OF THE
WATERGATE “ROAD MAP”

Instead of transmitting to the Committee the information gath-
ered by the OIC, Mr. Starr chose to give it his own spin. Had he
sat across the table from the witnesses, it might have been that he
based his judgments on such scrutiny. Since he did not, the
grounds on which he credited some evidence and rejected other evi-

114 We are not privy to all of the relevant documentation, but it appears that Mr. Starr se-
cured from the Special Division in early July a general authorization to disseminate grand jury
information in a referral which would later be drafted and submitted to Congress. App. at 10
(July 7, 1998 Order of Special Division). The OIC also apparently “advised” Chief Judge Johnson
that it was submitting the Referral, Ref. at 4 n.18, but as we point out in the text above, this
is quite a different procedure from the careful review that Chief Judge Sirica performed in 1974
before the Watergate grand jury information was submitted to this Committee.
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dence are unknown. The decision to proceed in this way was a
sharp departure from Special Prosecutor Leon Jaworski’s submis-
sion to Congress of “a simple and straightforward compilation of in-
formation gathered by the Grand Jury, and no more.” In re Report
and Recommendation of June 5, 1972 Grand Jury, 370 F. Supp.
1219, 1226 (D.D.C. 1974).115 As drafted, the Referral impedes the
search for truth by cherry-picking the evidence and presenting (as
we demonstrate in the next sections) a deeply misleading portrait
of the record.

C. THE RESULTING REFERRAL OMITTED A WEALTH OF DIRECTLY
RELEVANT EXCULPATORY EVIDENCE

The Referral repeatedly and demonstrably omitted or
mischaracterized directly relevant evidence that exonerates the
President of the very allegations leveled by the OIC. For example:

The concealment-of-gifts-accusation. The Referral claims that the
President and Ms. Lewinsky “discussed” concealing gifts at their
December 28 visit, and that the President therefore orchestrated
the pick-up of those gifts. The Referral ignores evidence to the con-
trary, such as: Asked if President Clinton discussed concealment
with her, Ms. Lewinsky said, “[H]e really didn’t—he didn’t really
discuss it.” App. at 1122 (8/20/98 grand jury testimony of Ms.
Lewinsky). As to who first conceived of the idea of involving Ms.
Currie, the Referral omitted the key passage:

“A Juror: Now, did you bring up Betty’s name or did the President bring up Bet-
ty’s name?

[Ms. Lewinsky]: I think I brought it up. The President wouldn’t have brought up
Betty’s name because he really didn’t—he didn’t really discuss it.”

App. at 1122 (8/20/98 grand jury testimony of Ms. Lewinsky). And
as to who broached the idea of actually picking up the gifts, the Re-
ferral again omitted this important testimony by Ms. Currie:

Q. . . . Just tell us from moment one how this issue first arose and what you did
about it and what Ms. Lewinsky told you.

A. The best I remember it first arose with a conversation. I don’t know if it was
over the telephone or in person. I don’t know. She asked me if I would pick up a
box. She said Isikoff had been inquiring about gifts.

S:llé)pd)at 582 (5/6/98 grand jury testimony of Ms. Currie) (emphasis
added).

The jobs-for-silence-accusation. The allegation that the President
obstructed justice by procuring a job for Ms. Lewinsky in exchange
for silence or false testimony rests on the Referral’s account of Ms.
Lewinsky’s job search that simply excluded the contradictory evi-
dence. Both Ms. Lewinsky and Mr. Jordan flatly denied that the
job assistance had anything at all to do with Ms. Lewinsky’s testi-
mony:

“I was never promised a job for my silence.” App. at 1161 (8/20/98 grand jury tes-
timony of Ms. Lewinsky).

“As far as I was concerned, [the job and the affidavit] were two very separate mat-
ters.” Supp. at 1737 (3/5/98 grand jury testimony of Vernon Jordan).

Q. Did [Ms. Lewinsky] ever directly indicate to you that she wanted her job in
New York before she could finish [her affidavit] up with Mr. Carter?

115The Jaworski report was “[olnly 55 pages long, . . . set forth the relevant evidence without
any commentary, made no conclusions about whether the President had committed ordinary
crimes or impeachable offenses, and contained a single piece of evidence on each page.” Jeffrey
Rosen, “Starr Crossed,” The New Republic (Dec. 14, 1998).
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A. Unequivocally, no.

Q. . . . Is there anything about the way she acted when speaking with you . . .
that, as you sit here now, makes you think that perhaps she was attempting not
to finalize whatever she was doing with Mr. Carter until she had a job in New
York?

A. Unequivocally, indubitably, no.

Supp. at 1827 (5/5/98 grand jury testimony of Vernon Jordan). And
as to the circumstantial evidence, we demonstrate in Part VI.B.2
that the Referral omitted a host of probative and exculpatory facts
that negate the existence of any improper quid pro quo.

The influencing-Betty-Currie-accusation. The Referral asserts
that the President’s January 18 conversation was an attempt to in-
fluence Ms. Currie’s testimony. But the Referral omitted Ms. Cur-
rie’s clear testimony that this discussion did no such thing:

Q. Now, back again to the four statements that you testified the President made
to you that were presented as statements, did you feel pressured when he told you
those statements?

A. None whatsoever.

Q. Did you feel any pressure to agree with your boss?
A. None.

Supp. at 668 (7/22/98 grand jury testimony of Ms. Currie) (empha-
sis added).

Q. You testified with respect to the statements as the President made them, and,
in particular, the four statements that we’'ve already discussed. You felt at the time
that they were technically accurate? Is that a fair assessment of your testimony?

A. That’s a fair assessment.

Q. But you suggested that at the time. Have you changed your opinion about it
in retrospect?

A. T have not changed my opinion, no.

Supp. at 667 (7/22/98 grand jury testimony of Ms. Currie).

The false-affidavit-accusation. The OIC accused the President of
obstructing justice by suggesting that Ms. Lewinsky file an affida-
vit that he knew would be false. Ref. at 173. However, the OIC
inexplicably never once quoted Ms. Lewinsky’s repeated, express
denials that anyone had told or encouraged her to lie:

“Neither the Pres[ident] nor Mr. Jordan (or anyone on their behalf) asked or en-
couraged Ms. L[ewinsky] to lie.” App. at 718 (2/1/98 Proffer).

“I think I told [Tripp] that—you know, at various times the President and Mr.
Jordan had told me I had to lie. That wasn’t true.” App. at 942 (8/6/98 grand jury
testimony of Ms. Lewinsky).

“I think because of the public nature of how this investigation has been and what
the charges aired, that I would just like to say that no one ever asked me to lie
and I was never promised a job for my silence.” App. at 1161 (8/20/98 grand jury
testimony of Ms. Lewinsky).

“Neither the President nor Jordan ever told Lewinsky that she had to lie.” App.
at 1398 (7/27/98 FBI Form 302 Interview of Ms. Lewinsky).

“Neither the President nor anyone ever directed Lewinsky to say anything or to
lie. . .” App. at 1400 (7/27/98 FBI Form 302 Interview of Ms. Lewinsky).

The denying-knowledge-of executive-privilege-accusation. The Re-
ferral states that the President deceived the public by feigning ig-
norance of the executive privilege litigation. According to the Refer-
ral, while in Africa, the President “was asked about the assertion
of Executive Privilege, he responded ‘You should ask someone who
knows.” He also stated, ‘T haven’t discussed that with the lawyers.
I don’t know.””

To achieve the desired effect, the Referral first misstates the ac-
tual question posed. This is the actual exchange:
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Q. Mr. President, we haven’t yet had the opportunity to ask you about your deci-
sion to invoke executive privilege, sir. Why shouldn’t the American people see that
as an effort to hide something from them?

The PRESIDENT. Look, that’s a question that’s being answered back home by the
ﬁeople who are responsible to do that. I don’t believe I should be discussing that

ere.

Q. Could you at least tell us why you think the first lady might be covered by
that privilege, why her conversation might fall under that?

The President. All I know is—I saw an article about it in the paper today. I
gaverll’lt6 discussed it with the lawyers. I don’t know. You should ask someone who

oes.

The foregoing are just examples of a technique employed
throughout the Referral, which systematically omits or
mischaracterizes material evidence that would have undermined its
allegations.

D. MR. STARR’S CONDUCT IN THE LEWINSKY INVESTIGATION HAS BE-
TRAYED A BIAS THAT HELPS EXPLAIN THE LACK OF NEUTRALITY IN
THE REFERRAL

Mr. Starr’s conduct in the Lewinsky investigation has dem-
onstrated a bias against the President. Understanding that bias is
critical to evaluating the Referral—to inform a proper weighing of
the judgments Mr. Starr has made in selecting the evidence, pre-
senting the evidence, and drawing conclusions from it.

Mr. Starr actively sought jurisdiction in the Lewinsky matter, de-
spite his representations to the contrary

After four years of fruitless investigation of the President and
Mrs. Clinton on a variety of topics generically referred to in the
news media as “Whitewater,” the Starr investigation was at a
standstill in early 1998 (the Independent Counsel himself had
sought to resign in 1997). However, a telephone call from Ms. Tripp
with allegations of obstruction and witness tampering in the Paula
Jones case (which turned out to be false) offered Mr. Starr a dra-
matic way to vindicate his long, meandering, and costly investiga-
tion. Mr. Starr seized his chance energetically, promising Ms. Tripp
immunity and using her to surreptitiously tape Ms. Lewinsky even
before he made his request for jurisdiction to the Department of
Justice.

Mpr. Starr misrepresented how far he was willing to go in his at-
tempts to obtain evidence against the President

The fervor with which Mr. Starr has pursued President Clinton
is manifest in his denial, under oath, that his agents sought on
January 16th to have Ms. Lewinsky wear a wire to surreptitiously
record the President and Mr. Jordan. See, e.g., Transcript of No-
vember 19, 1998 Hearing at 286 (testimony of Mr. Starr). Mr.
Starr’s vehement denials notwithstanding, the evidence the OIC
submitted with the Referral runs very much contrary to his version
of the facts. Ms. Lewinsky’s testimony plainly contradicts Mr.
Starr’s account, see App. at 1147 (“they told me that . . . I'd have
to place calls or wear a wire to see—to call Betty and Mr. Jordan
and possibly the President”); id. at 1159 (“I didn’t allow him [Presi-

116 White House Press Release: Remarks by the President in Photo Opportunity with Presi-
dent Museveni of Uganda (March 21, 1998).
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dent Clinton] to be put on tape that night”), as does statements by
her attorneys, Time (Feb. 16, 1998) at 49, and an interview memo-
randum of an FBI agent working for Mr. Starr himself, see App.
at 1379 (1/16/98 FBI 302 Form Interview of Ms. Lewinsky). It is
evident that Mr. Starr wanted Ms. Lewinsky to help set up the
President or those close to him, but denied doing so in an effort to
maintain a semblance of impartiality.

Mpr. Starr gave immunity to anyone he thought could help him go
after the President

He granted immunity to one witness who had admitted engaging
in illegal activity over a period of several months (Ms. Tripp), and
another witness who was, as he stated, “a felon in the middle of
committing another felony” (Ms. Lewinsky), Transcript of Novem-
ber 19, 1998 Hearing at 140 (testimony of Mr. Starr), all in an ef-
fort to gather information damaging to the President.

The OIC leaked grand jury information hurtful to the President

The OIC investigation has been characterized by a flagrant and
highly prejudicial (to the President) campaign of grand jury leaks.
Mr. Starr and his office have been ordered by Chief Judge Johnson
to “show cause” why they should not be held in contempt in light
of “serious and repetitive prima facie violations of Rule 6(e).” Order
(September 25, 1998) at 20. Leaks are significant not simply be-
cause they are illegal, but also because the leaks themselves were
often inaccurate and represented an effort to use misinformation to
put pressure on the President. For example, early leaks discussed
the OIC’s view that the “talking points” were an effort to obstruct
justice coming out of the White House:

[S]ources in Starr’s office have told NBC News that the information Lewinsky’s
lawyers were offering was simply not enough. . . . Sources in Starr’s office and close

to Linda Tripp say they believe the instructions (or talking points) came from the
White House. If true, that could help support a case of obstruction of justice.

NBC Nightly News (Feb. 4, 1998) (emphasis added). The Referral
barely mentions the “Talking Points” and makes no allegation that
the President in fact had anything to do with this document.117

The flaws in the Referral and the evidentiary record before the
Committee are not academic. They reveal in concrete terms the
weaknesses of the charges of perjury, obstruction of justice, and
abuse of office that have been presented to the Committee. These
charges are addressed in detail in the sections that follow.

117The absence of the “Talking Points” from the Referral is particularly striking given that
that document was considered to be “the backbone of the independent counsel’s inquiry into
whether anyone lied or obstructed justice over Ms. Lewinsky’s relationship with the President.”
The New York Times (June 11, 1998). As emphasized by OIC press spokesman Charles Bakaly:
TiM RUSSERT: How important is it that we find out who is the author of those talking
points?
CHARLES BAKALY: Well, in the grant of jurisdiction that the special division of the
D.C. Circuit Court of Appeals gave to Judge Starr after the request of the Attorney
General, that was the key mandate to look into, those kinds of issues of subornation of
perjury and obstruction of justice.
NBC Meet the Press (July 5, 1998) (emphasis added). The document was also described as “the
only known physical evidence of witness tampering,” Chicago Tribune (April 3, 1998), and the
“smoking gun,” NBC News (Jan. 22, 1998).
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IV. THE PRESIDENT DID NoT COMMIT PERJURY

Will Rogers is reported to have said of a contemporary: “It’s not
what he doesn’t know that bothers me, it’s what he knows for sure
that just ain’t so.” Defending what the President actually said
under oath is much easier than defending phantom allegations
based on what some claim the President said. In analyzing the al-
legation of perjury, we urge the Committee and the Congress to
focus only on what is actually in the record, not on popular mythol-
ogy, conventional (but incorrect) wisdom, or political spin.

For example, it has variously been asserted that in the grand
jury the President denied that he had a “sexual relationship” with
Ms. Lewinsky and that he broadly reaffirmed his earlier deposition
testimony. In fact, in the grand jury, the President admitted to an
“inappropriate intimate relationship” with Ms. Lewinsky that was
physical in nature. In other words, any consideration of charges of
perjury requires a focused look at the actual statements at issue.
Again, we ask the Committee: Please, do not assume the conven-
tional wisdom. Look, instead, at the actual record.

A. ELEMENTS OF PERJURY

Given the difficulties of testifying under oath with precision,
proof of perjury requires meeting a very high standard. A vast
range of testimony that is imprecise, unresponsive, vague, and lit-
erally truthful, even if it is not completely forthcoming, simply is
not perjury. The law is aware of human foibles and shortcomings
of memory. Dissatisfaction with the President’s answers because
they may be narrow, “hair splitting,” or formalistic does not con-
stitute grounds for alleging perjury.

Perjury requires proof that a defendant, while under oath, know-
ingly made a false statement as to material facts.11® See, e.g.,
United States v. Dunnigan, 507 U.S. 87, 94 (1993). The “knowingly”
requirement is a high burden: the government must prove the de-
fendant had a subjective awareness of the falsity of his statement
at the time he made it. See, e.g., United States v. Dowdy, 479 F.2d
213, 230 (4th Cir. 1973); United States v. Markiewicz, 978 F.2d
786, 811 (2d Cir. 1992). Moreover, it is (of course) clear that a
statement must be false in order to constitute perjury. It is equally
beyond debate that certain types of answers are not capable of
being false and are therefore by definition non-perjurious, no mat-
ter how frustrating they may be to the proceeding in which they
are given: literally truthful answers that imply facts that are not
true, see, e.g., United States v. Bronston, 409 U.S. 352, 358 (1973);
truthful answers to questions that are not asked, see, e.g., United
States v. Corr, 543 F.2d 1042, 1049 (2d Cir. 1976); and answers
that fail to correct misleading impressions, see, e.g., United States
v. Earp, 812 F.2d 917, 919 (4th Cir. 1987). The Supreme Court has
made abundantly clear that it is not relevant for perjury purposes
whether the witness intends his answer to mislead, or indeed in-

118 There are two basic federal perjury statutes: 18 U.S.C. §1621 and 18 U.S.C. §1623. Sec-
tion 1621 applies to all material statements or information provided under oath “to a competent
tribunal, officer, or person, in any case in which a law of the United States authorizes an oath
to be administered,” Section 1623, in contrast, applies only to testimony given before a grand
jury and other court proceedings. Although there are differences between the two statutes, the
four basic elements of each are substantially the same.
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tends a “pattern” of answers to mislead, if the answers are truthful
or literally truthful.

In explaining the law of perjury, the Supreme Court and numer-
ous lower federal courts have set forth four clear standards. These
core principles, discussed below in some detail, must inform the
Committee’s analysis here. First, the mere fact that recollections
differ does not mean one party is committing perjury. Few civil
cases arise where testimony about events is not in conflict—even
as to core matters at the heart of a case. When one party wins a
case, the other is not routinely indicted for perjury. Common sense
and the stringent requirements of perjury law make clear that
much more is needed. Second, a perjury conviction under 18 U.S.C.
§ 1621 cannot rest solely on the testimony of a single witness and,
at the very least as a matter of practice, no reasonable prosecutor
would bring any kind of perjury case based on the testimony of one
witness without independent corroboration—especially if the wit-
ness is immunized, or is of questionable credibility. As the Su-
preme Court has made clear, a perjury case “ought not to rest en-
tirely upon ‘an oath against an oath.’” United States v. Weiler, 323
U.S. 606, 608-09 (1945). Third, answers to questions under oath
that are literally true but unresponsive to the questions asked do
not, as a matter of law, fall under the scope of the federal perjury
statute. That is so even if the witness intends to mislead his ques-
tioner by his answer and even if the answer is false by “negative
implication.” And fourth, answers to questions that are fundamen-
tally ambiguous cannot, as a matter of law, be perjurious.

B. CONTRADICTORY TESTIMONY FROM TWO WITNESSES DOES NOT
INDICATE THAT ONE HAS COMMITTED PERJURY

1. It Must Be Proven that a Witness Had the Specific Intent to Lie

The “knowingly” element of perjury is not satisfied by the mere
showing that the testimony of two witnesses differs, or that the tes-
timony of a witness is, in fact, not correct. Rather, it must be prov-
en that a witness had a subjective awareness that a statement was
false at the time he provided it. See, e.g., United States v. Dowdy,
479 F.2d 213, 230 (4th Cir. 1973); United States v. Markiewicz, 978
F.2d 786, 811 (2d Cir. 1992). This is an extremely high standard.
That standard is not satisfied when incorrect testimony is provided
as a result of confusion, mistake, faulty memory, carelessness, mis-
understanding, mistaken conclusions, unjustified inferences testi-
fied to negligently, or even recklessness. See, e.g., Dunnigan, 507
U.S. at 94; United States v. Dean, 55 F.3d 640, 659 (D.C. Cir.
1995); see also Department of Justice Manual, 1997 Supplement, at
9-69.214. As Professor Stephen A. Saltzburg testified to this Com-
mittee on December 1, 1998, “American judges and lawyers . . .
know that [perjury] is a crime that we purposely make difficult to
prove. We make it difficult to prove because we know that putting
any person under oath and forcing that person to answer ‘under
penalty of perjury’ is a stressful experience. . . . Honest mistakes
are made, memories genuinely fail, nervous witnesses say one
thing and in their minds hear themselves saying something dif-
ferent, and deceit in answers to questions about relatively trivial
matters that could not affect the outcome of a proceeding but that
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intrude deeply into the most private areas of a witness’s life causes
little harm.” Perjury Hearing of December 1, 1998 (Statement of
Professor Stephen A. Saltzburg at 1). Indeed, Mr. Starr has recog-
nized that people who have experienced the same event—even the
same significant event—may emerge with conflicting recollections,
and that that does not necessarily mean one of them is committing
perjury:

Mr. LOWELL. . . . do you not think it would have been a less distorted picture,
to use your words, to know that when [Ms. Lewinsky] left the room, she was fol-
lowed by agents, and that she swore under an oath that she, quote, “felt threatened
that when she left, she would be arrested,” end quote? Don’t you think that com-
pletes the picture a little bit?

Mr. STARR. I think her perception was incorrect.

Transcript of November 19, 1998 Hearing at 139 (emphasis added).

Mr. STARR . . . we talked at a high level of generality, as I understand it, not
in a person-specific way, with respect to what a cooperating witness would do.

Representative DELAHUNT. You realize that Ms. Lewinsky’s testimony contradicts
you.

Mr. STARR. I am aware that there may be other perceptions, but that is what we,
in fact, asked.

Id. at 288 (emphasis added). The OIC’s press spokesman Charles
Bakaly, appearing on a television program immediately after Mr.
Starr’s testimony, attempted to explain this conflict between Ms.
Lewinsky’s sworn testimony and Mr. Starr’s sworn testimony this
way: “Well, you know, again, people have different versions of
things.” ABC Nightline, November 19, 1998 (emphasis added). The
law, in short, gives ample breathing space to conflicting testimony
or recollection before leaping to allegations of perjury.

2. A Perjury Case Must Not Be Based Solely Upon the Testimony
of a Single Witness

In a perjury prosecution under 18 U.S.C. § 1621, the falsity of a
statement alleged to be perjurious cannot be established by the tes-
timony of just one witness. This ancient common law rule, referred
to as the “two-witness rule,” has survived repeated challenges to its
legitimacy and has been judicially recognized as the standard of
proof for perjury prosecutions brought under §1621. See, e.g.,
Weiler v. United States, 323 U.S. 606, 608—610 (1945) (discussing
the history and policy rationales of the two-witness rule); United
States v. Chaplin, 25 F.3d 1373, 1377-78 (7th Cir. 1994) (two-wit-
ness rule applies to perjury prosecutions). The Department of Jus-
tice recognizes the applicability of the two-witness rule to perjury
prosecutions brought under § 1621. See Department of Justice Man-
ual, 1997 Supplement, at 9-69.265.

The crux of the two-witness rule is that “the falsity of a state-
ment alleged to be perjurious must be established either by the tes-
timony of two independent witnesses, or by one witness and inde-
pendent corroborating evidence which is inconsistent with the inno-
cence of the accused.” Department of Justice Manual, 1997 Supple-
ment, at 9-69.265 (emphasis in original). The second witness must
give testimony independent of the first which, if believed, would
“prove that what the accused said under oath was false.” Id.;
United States v. Maultasch, 596 F.2d 19, 25 (2d Cir. 1979). Alter-
natively, the independent corroborating evidence must be inconsist-
ent with the innocence of the accused and “of a quality to assure
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that a guilty verdict is solidly founded.” Department of Justice
Manual, 1997 Supplement, at 9-69.265; United States v. Forrest,
639 F.2d 1224, 1226 (5th Cir. 1981). It is therefore clear that a per-
jury conviction under § 1621 cannot lie where there is no independ-
ent second witness who corroborates the first, or where there is no
independent evidence that convincingly contradicts the testimony
of the accused.

Section 1623 does not literally incorporate the “two-witness rule,”
but it is nonetheless clear from the case law that perjury prosecu-
tions under this statute require a high degree of proof, and that
prosecutors should not, as a matter of reason and practicality, even
try to bring perjury prosecutions based solely on the testimony of
a single witness. In Weiler v. United States, 323 U.S. 606, 608-09
(1945), the Supreme Court observed that “[t]he special rule which
bars conviction for perjury solely upon the evidence of a single wit-
ness is deeply rooted in past centuries.” The Court further observed
that “equally honest witnesses may well have differing recollections
of the same event,” and hence “a conviction for perjury ought not
to rest entirely upon “an oath against an oath.”” Id. at 609 (empha-
sis added). Indeed, the common law courts in seventeenth-century
England required the testimony of two witnesses as a precondition
to a perjury conviction, when the testimony of a single witness was
in almost all other cases sufficient. See Chaplin, 25 F.3d at 1377
(citing Wigmore on Evidence §2040(a) at 359—60 (Chadbourne rev.
1978)). The common law courts actually adopted the two-witness
rule from the Court of Star Chamber, which had followed the prac-
tice of the ecclesiastical courts of requiring two witnesses in perjury
cases. Id. The English rationale for the rule is as resonant today
as it was in the seventeenth century: “[IIn all other criminal cases
the accused could not testify, and thus one oath for the prosecution
was in any case something as against nothing; but on a charge of
perjury the accused’s oath was always in effect evidence and thus,
if but one witness was offered, there would be merely . . . an oath
against an oath.” Id. And, as noted above, no perjury case should
rest merely upon “an oath against an oath.” As a practical matter,
the less reliable the single witness, the more critically the inde-
pendent corroboration is required.

C. “LITERAL TRUTH” AND NON-RESPONSIVE ANSWERS DO NOT
CONSTITUTE PERJURY

A third guiding principle is that literal truth, no matter how
frustrating it may be, is not perjury. In United States v. Bronston,
409 U.S. 352 (1973), the leading case on the law of perjury, the Su-
preme Court addressed “whether a witness may be convicted of
perjury for an answer, under oath, that is literally true but not re-
sponsive to the question asked and arguably misleading by nega-
tive implication.” Id. at 352. The Court directly answered the ques-
tion “no.” It made absolutely clear that a literally truthful answer
cannot constitute perjury, no matter how much the witness may
have intended by his answer to mislead.

Bronston involved testimony taken under oath at a bankruptcy
hearing. At the hearing, the sole owner of a bankrupt corporation
was asked questions about the existence and location of both his
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personal assets and the assets of his corporation. The owner testi-
fied as follows:

Q: Do you have any bank accounts in Swiss banks, Mr. Bronston?

A: No, sir.

Q: Have you ever?

A: The company had an account there for about six months in Zurich.

Q: Have you any nominees who have bank accounts in Swiss banks?

A: No, sir.

Q: Have you ever?

A: No, sir.

Id. at 354. The government later proved that Bronston did in fact
have a personal Swiss bank account that was terminated prior to
his testimony. The government prosecuted Bronston “on the theory
that in order to mislead his questioner, [Bronston] answered the
second question with literal truthfulness but unresponsively ad-
dressed his answer to the company’s assets and not to his own
—thereby implying that he had no personal Swiss bank account at
the relevant time.” Id. at 355.

The Supreme Court unanimously rejected this theory of perjury.
It assumed for purposes of its holding that the questions referred
to Bronston’s personal bank accounts and not his company’s assets.
Moreover, the Court stated, Bronston’s “answer to the crucial ques-
tion was not responsive,” and indeed “an implication in the second
answer to the second question [is] that there was never a personal
bank account.” Id. at 358. The Court went so far as to note that
Bronston’s answers “were not guileless but were shrewdly cal-
culated to evade.” Id. at 361. However, the Court emphatically held
that implications alone do not rise to the level of perjury, and that
Bronston therefore could not have committed perjury. “[W]e are not
dealing with casual conversation and the statute does not make it
a criminal act for a witness to willfully state any material matter
that implies any material matter that he does not believe to be
true.” Id. at 357-58. The Court took pains to point out the irrele-
vance of the witness’s intent: “A jury should not be permitted to
engage in conjecture whether an unresponsive answer, true and
complete on its face, was intended to mislead or divert the exam-
iner.” Id. at 359.

The Supreme Court in Bronston provided several rationales for
its holding that literally true, non-responsive answers are by defini-
tion non-perjurious, regardless of their implications. First, the
Court noted that the burden always rests squarely on the interro-
gator to ask precise questions, and that a witness is under no obli-
gation to assist the interrogator in that task. The Court
“perceive[d] no reason why Congress would intend the drastic sanc-
tion of a perjury prosecution to cure a testimonial mishap that
could readily have been reached with a single additional question
by counsel alert—as every counsel ought to be—to the incongruity
of petitioner’s unresponsive answer.” Id. at 359. Moreover, the
Court noted that because of the adversarial process, perjury is an
extraordinary and unusual sanction, since “a prosecution for per-
jury is not the sole, or even the primary safeguard against errant
testimony.” Id. at 360. The perjury statute cannot be invoked “sim-
ply because a wily witness succeeds in derailing the questioner—
so long as the witness speaks the literal truth.” Id.
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Bronston is just one of scores of cases across the federal circuits
that make clear that the definition of perjury must be carefully
limited because perjury prosecutions are dangerous to the public
interest since they “discourage witnesses from appearing or testify-
ing.” Id. at 359.119 For instance, in United States v. Earp, 812 F.2d
917 (4th Cir. 1987), the defendant, a member of the Ku Klux Klan,
had stood guard during the attempted burning of a cross on the
lawn of an interracial couple, and further evidence demonstrated
that he had personally engaged in other attempts to burn crosses.
During questioning before a grand jury, however, he denied ever
having burned crosses on anyone’s lawn. He was convicted of per-
jury, but the United States Court of Appeals for the Fourth Circuit
reversed his conviction, because “like the witness in Bronston, [the
defendant’s] answers were literally true although his second an-
swer was unresponsive.” Id. at 919. That is, the defendant had not
actually succeeded in his cross-burning attempts, so it was literally
true that he had never burned crosses on anyone’s lawn. The court
noted that “while he no doubt knew full well that he had on that
occasion tried to burn a cross, he was not specifically asked either
about any attempted cross burnings.” Id. Every federal court of ap-
peals in the nation concurs in this reading of Bronston.120

D. FUNDAMENTALLY AMBIGUOUS QUESTIONS CANNOT PRODUCE
PERJURIOUS ANSWERS

A fourth guiding principle is that ambiguous questions cannot
produce perjurious answers. When a question or a line of question-
ing is “fundamentally ambiguous,” the answers to the questions
posed are insufficient as a matter of law to support a perjury con-
viction.” See, e.g., United States v. Finucan, 708 F.2d 838, 848 (1st
Cir. 1983); United States v. Lighte, 782 F.2d 367, 375 (2d Cir.
1986); United States v. Tonelli, 577 F.2d 194, 199 (3d Cir. 1978);
United States v. Bell, 623 F.2d 1132, 1337 (5th Cir. 1980); United
States v. Wall, 371 F.2d 398, 400 (6th Cir. 1967); United States v.
Williams, 552 F.2d 226, 229 (8th Cir. 1977). In other words, when
there is more than one way of understanding the meaning of a
question, and the witness has answered truthfully as to his under-

119While Bronston involved a perjury conviction under the general perjury statute, 18 U.S.C.
§ 1621, lower federal courts have uniformly relied on it in reviewing perjury convictions under
§ 123(a), which makes it unlawful to make any false material declaration “in any proceeding be-
fore or ancillary to any court or grand jury of the United States,” See e.g., United States v. Por-
ter, 994 F.2d 470, 474n.7 (8th Cir. 1993), United States v. Reverson Martinez, 836 F.2d 684, 689
(1st Cir. 1988), United States v. Lighte, 782 F.2d 367, 372 (2d Cir.1985).

120See also United States v. Finucan, 708 F.2d 838, 847 (1st Cir. 1983) (intent to mislead is
insufficient to support conviction for perjury); United States v. Lighte, 782 F.2d 367, 374 (2d Cir.
1986) (literally true answers by definition non-perjurious even if answers were designed to mis-
lead); United States v. Tonelli, 577 F.2d 194, 198 (3d Cir. 1978) (perjury statute is not to be
invoked because a “wily witness succeeds in derailing the questioner”); United States v. Abroms,
947 F.2d 1241, (5th Cir. 1991) (unambiguous and literally true answer is not perjury, even if
there was intent to mislead); United States v. Eddy, 737 F.2d 564, (6th Cir. 1984) (“An ‘intent
to mislead’ or ‘perjury by implication’ is insufficient to support a perjury conviction,”), United
States v. Williams, 536 F.2d 1202, 1205 (7th Cir 1976) (literally true statement cannot form
basis of perjury conviction even if there was intent to mislead); United States v. Robbins, 997
F.2d 390, 394 (8th Cir. 1993), United States v. Boone, 951 F.2d 1526, 1536 (9th Cir. 1991) (lit-
erally true statement is not actionable); United States v. Larranaga, 787 F.2d 489, 497 (10th
Cir. 1986) (no perjury where answer literally truthful and prosecutor’s questioning imprecise);
United States v. Shotts, 145 F.3d 1289, 1297 (11th Cir. 1998) (“An answer to a question may
be non-responsive, or may be subject to conflicting interpretations, or may even be false by im-
plication. Nevertheless, if the answer is literally true, it is not perjury.”); United States v. Dean,
55 F.3d 640, 662 (D.C. Cir. 1995) (perjury charge cannot be based upon evasive answers or even
misleading answers so long as such answers are literally true).
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standing, he cannot commit perjury. Many courts have emphasized
that “defendants may not be assumed into the penitentiary” by
“sustain[ing] a perjury charge based on [an] ambiguous line of
questioning.” Tonelli, 577 F.2d at 199.

United States v. Lattimore, 127 F. Supp. 405 (D.D.C. 1955), is the
key case dealing with ambiguous questions in the perjury context.
In Lattimore, a witness was questioned before the Senate Internal
Security Subcommittee about his ties to the Communist party. He
was asked whether he was a “follower of the Communist line,” and
whether he had been a “promoter of Communist interests.” He an-
swered “no” to both questions, and was subsequently indicted for
committing perjury. The United States District Court for the Dis-
trict of Columbia found that the witness could not be indicted on
“charges so formless and obscure as those before the Court.” Id. at
413. The court held that “‘follower of the Communist line’ is not
a phrase with a meaning about which men of ordinary intellect
could agree, nor one which could be used with mutual understand-
ing by a questioner and answerer unless it were defined at the
time it were sought and offered as testimony.” Id. at 110. As the
court explained further:

[The phrase] has no universally accepted definition. The Government has defined
it in one way and seeks to impute its definition to the defendant. Defendant has
declined to adopt it, offering a definition of his own. It would not necessitate great
ingenuity to think up definitions differing from those offered either by the Govern-

ment or defendant. By groundless surmise only could the jury determine which defi-
nition defendant had in mind.

Id. at 109.

Many other cases stand for the proposition that a witness cannot
commit perjury by answering an inherently ambiguous question.
For instance, in United States v. Wall, 371 F.2d 398 (6th Cir.
1967), a witness was asked whether she had “been on trips with
Mr. X,” and she answered “no.” The government could prove that
in fact the witness, who was from Oklahoma City, had been in
Florida with “Mr. X.” However, the government could not prove
that the witness had traveled from Oklahoma City to Florida with
“Mr. X.” The court noted (and the government conceded) that the
phrase “been on trips” could mean at least two different things:
“That a person accompanied somebody else travelling with, or it
can mean that they were there at a particular place with a person.”
The court then stated that “[t]he trouble with this case is that the
question upon which the perjury charge was based was inarticu-
lately phrased, and, as admitted by the prosecution, was suscep-
tible of two different meanings. In our opinion, no charge of perjury
can be based upon an answer to such a question.” Id. at 399-400.

Similarly, in United States v. Tonelli, 577 F.2d 194 (3d Cir.
1978), the defendant answered negatively a question whether he
had “handled any pension fund checks.” The government then
proved that the defendant had actually handled the transmission
of pension fund checks by arranging for others to send, mail, or de-
liver the checks. The government charged the defendant with per-
jury. The court held that perjury could not result from the govern-
ment’s ambiguous question. The court explained:

It is clear that the defendant interpreted the prosecutor’s questions about ‘han-

dling’ to mean ‘touching’ . . . To sustain a perjury charge based on the ambiguous
line of questioning here would require us to assume [defendant] interpreted ‘handle’
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to include more than ‘touching.” The record will not allow us to do so and as the
Court of Appeals for the Fifth Circuit has observed ‘[e]specially in perjury cases de-
fendants may not be assumed into the penitentiary.’

Id. at 199-200.

United States v. Bell, 623 F.2d 1132, 1137 (5th Cir. 1980), is yet
another example of this doctrine. In Bell, a witness was asked be-
fore a grand jury, “Whether personal or business do you have
records that are asked for in the subpoena,” and the witness an-
swered, “No, sir, I do not.” It was later established that the
witness’s files clearly contained relevant records. Nonetheless, the
court held that the question was ambiguous, and therefore incapa-
ble of yielding a perjurious answer. The witness interpreted the
question to ask whether he had brought the records with him that
day,ldand not whether he had any records anywhere else in the
world.121

E. IT IS EXPECTED AND PROPER FOR A WITNESS TO BE CAUTIOUS
WHEN UNDER OATH

Every lawyer knows that in preparing a witness for a deposition
one important task is to counsel the witness to be cautious in an-
swering questions under oath, not to guess or give an answer as
to which the witness is not sure, and not to volunteer information
to opposing counsel that is not specifically sought by the question.
For example, one legal text advises, “[Clounsel will want to drill
the deponent to answer questions as she would at the deposition:
short and to the point, with nothing volunteered.” 122 Lawyers are
advised they should instruct a client: “If you do not know or do not
remember, say that. You do not get extra points by guessing. If you
are pretty sure of the answer but not 100% sure, say that. . . . You
do not get extra points for giving perfectly clear and complete an-
swers. Normally if there is some ambiguity in your answer, that
will be a problem for the opposing party, not for you.” Id. at 222.
As Mr. Starr testified to the Judiciary Committee at one point, “I
have to be careful of what I say, because of not having universal
facts.” Transcript of November 19, 1998 Hearing at 386. And Mr.
Starr declined repeatedly to answer questions under oath, stating
on numerous occasions that he would have to “search his recollec-
tion,” and qualifying many of the answers he did give with such
phrases as “to the best of my recollection” and “if my recollection
serves me.” See, e.g., Transcript of November 19, 1998 Hearing at
107 (“But the letter, if my recollection serves me, goes to the cir-
cumstances with respect to the events of the evening of January

121 Many other cases as well hold that ambiguous questions cannot produce perjurious an-
swers. See, e.g., Lighte, 782 F.2d at 376 (questions fundamentally ambiguous because of impre-
cise use of “you,” “that,” and “again”); United States v. Farmer, 137 F.3d 1265, 1270 (10th Cir.
1998) (questmn “Have you talked to Mr. McMahon, the defendant about your testlmony here
today?” ambiguous because phrase “here today” could refer to “talked” or to “testimony”; convic-
tion for perjury could not result from the question); United States v. Ryan, 828 F.2d 1010 1015—
17 (3d Cir. 1987) (loan application question asking for “Previous Address (last 5 years)” fun-
damentally ambiguous because unclear whether “address” refers to residence or mailing ad-
dress, and “previous” could mean any previous address, the most recent previous address, or
all previous addresses; based on ambiguity, perjury cannot result from answer to question);
United States v. Markiewicz, 978 F.2d 786, 809 (2d Cir. 1992) (question “[Dlid you receive any
money that had been in bmgo hall” amblguous, and incapable of producing perjurious answer,
when it did not differentiate between witness’s personal and business capacities). See also
United States v. Manapat, 928 F.2d 1097, 1099 (11th Cir. 1991); United States v. Eddy, 737 F.2d
564, 565—71 (6th Cir. 1984); United States v. Hilliard, 31 F.3d 1509 (10th Cir. 1994).

122 Dennis R. Suplee and Diana S. Donaldson, The Deposition Handbook at 161 (2d ed.).
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16th.”) (emphasis added); Id. at 122 (“. . . But they were only con-
versations, and it never ripened—I'm talking about with Mr.
Davis—and it never ripened into an arrangement, an agreement,
to the best of my recollection, to do anything because of the cir-
cumstances that then occurred.”) (emphasis added); Id. at 247 (“I'm
unable to answer that question without—you know, I will have to
approach—you’re saying any information relating to any—and [
would have to search my recollection. I've prepared today for ques-
tions that go to this referral. So I will have to search my recollec-
tion.”) (emphasis added); Id. at 343 (“With respect to the travel of-
fice I would frankly have to search my recollection to see exactly
where we were and when we were there.”) (emphasis added); Id.
at 358 (“We discussed with Sam [Dash] a variety of issues. I would
have to search my recollection with respect to any specific observa-
tions that Sam gave us with respect to this.”) (emphasis added).
This is what a well-prepared witness does when testifying under
oath. No amount of pressure should force a witness to assert recall
where there is none, or to answer a question not asked. A failure
to do so is neither remarkable nor criminal.

F. SPECIFIC CLAIMS OF PERJURY

With these principles in mind, it is apparent that there is no
basis for a charge of perjury here, either with respect to the Presi-
dent’s Jones deposition or his subsequent grand jury testimony.

1. Civil Deposition of January 17, 1998

a. Nature of Relationship

The primary allegation of perjury arising from President Clin-
ton’s deposition testimony of January 17, 1998, appears to be that
he lied under oath about the nature of his relationship with Ms.
Lewinsky when he denied in that civil case that he had a “sexual
affair,” a “sexual relationship,” or “sexual relations” with Ms.
Lewinsky. See Ref. at 131; Schippers Presentation at 25. In the
deposition, President Clinton asserted: (1) that he did not have a
“sexual affair” with Ms. Lewinsky within the undefined meaning of
that term, Dep. at 78; (2) that Ms. Lewinsky was correct in her
statement that she did not have a “sexual relationship” with the
President within the undefined meaning of that term, id. at 204;
and (3) that he did not have “sexual relations” with Ms. Lewinsky
as that term was defined by the Jones lawyers and limited by Judge
Wright, ibid. The allegation that President Clinton perjured him-
self with respect to any of these deposition statements is without
merit.

First, it is by now more than clear that the undefined terms “sex-
ual affair,” “sexual relations” and “sexual relationship” are at best
ambiguous, meaning different things to different people, and that
President Clinton’s belief that the terms refer to sexual intercourse
is supported by courts, commentators, and numerous dictionaries—
a point ignored in the Referral and Mr. Schippers’ presentation to
the Committee despite the obvious problem with premising a per-
jury claim on such ambiguous terms. As one court has stated, “[iln
common parlance the terms “sexual intercourse” and “sexual rela-
tions” are often used interchangeably.” J.Y. v. D.A., 381 N.E.2d
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1270, 1273 (Ind. App. 1978). Dictionary definitions make the same
point. For example,

» Webster’s Third New International Dictionary (1st ed. 1981) at
2082, defines “sexual relations” as “coitus;”

 Random House Webster’s College Dictionary (1st ed. 1996) at
1229, defines “sexual relations” as “sexual intercourse; coitus;”

* Merriam-Webster’s Collegiate Dictionary (10th ed. 1997) at
1074, defines “sexual relations” as “coitus;”

» Black’s Law Dictionary (Abridged 6th ed. 1991) at 560, defines
“Intercourse” as “sexual relations;” and

 Random House Compact Unabridged Dictionary (2d ed. 1996)
at 1755, defines “sexual relations” as “sexual intercourse; coitus.”

The President’s understanding of these terms, which is shared
even by several common dictionaries, could not possibly support a
prosecution for perjury. How would a prosecutor prove these dic-
tionaries “wrong?” 123

Irrespective of the view that “sexual relations” means inter-
course, the evidence is indisputable that this is indeed what Presi-
dent Clinton believed. Perjury requires more than that a third
party believes President Clinton was wrong about the meaning of
these terms (a point on which the allegation plainly founders); it
also requires proof that President Clinton knew he was wrong and
intentionally lied about it. But the evidence demonstrates that the
President honestly held that belief well before the Jones deposition.
The genuineness of President Clinton’s beliefs on this subject is
even supported by the OIC’s account of Ms. Lewinsky’s testimony
during an interview with the FBI:

[Alfter having a relationship with him, Lewinsky deduced that the President, in

his mind, apparently does not consider oral sex to be sex. Sex to him must mean
intercourse.

App. at 1558 (8/19/98 FBI 302 Form Interview of Ms. Lewinsky).

And finally, Ms. Lewinsky herself took the position that her con-
tact with the President did not constitute “sex” and reaffirmed that
position even after she had received immunity and began cooperat-
ing with the OIC. For example, in one of the conversations surrep-
titiously taped by Ms. Tripp, Ms. Lewinsky explained to Ms. Tripp
that she “didn’t have sex” with the President because “[h]aving sex
is having intercourse.” Supp. at 2664; see also Supp. at 1066 (grand
jury testimony of Neysa Erbland stating that Ms. Lewinsky had
said that the President and she “didn’t have sex”). Ms. Lewinsky
reaffirmed this position even after receiving immunity, stating in
an FBI interview that “her use of the term ‘having sex’ means hav-
ing intercourse. . . .” App. at 1558 (8/19/98 FBI 302 Form Inter-
view of Ms. Lewinsky). Likewise, in her original proffer to the OIC,
she wrote, “Ms. Llewinsky] was comfortable signing the affidavit
with regard to the “sexual relationship” because she could justify
to herself that she and the Pres[ident] did not have sexual inter-
course.” App. at 718 (2/1/98 Proffer). In short, the evidence sup-
ports only the conclusion that the President’s responses with re-
spect to these undefined terms were truthful and at worst good

123For the same reason as that set forth herein, the allegation by Mr. Schippers that the
President’s sworn answers to interrogatories—in which he denied a “sexual relatiosnip”—were
false is without merit.
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faith responses to indisputably ambiguous questions. 12¢ The Refer-
ral and the Committee have adduced no evidence to the contrary.

Second, the President’s statement in his deposition that he had
not had “sexual relations” with Ms. Lewinsky as that term was de-
fined by the Jones lawyers and substantially narrowed by Judge
Wright also is correct. Neither the OIC in its Referral nor Mr.
Schippers in his presentation to the Committee laid out the se-
quence of events that led to the limited definition of “sexual rela-
tions” which was ultimately presented to President Clinton and
which he was required to follow. At the deposition, the J ones attor-
neys presented a broad, three-part definition of the term “sexual
relations” to be used by them in the questlomng Judge Wright
ruled that two parts of the definition were “too broad” and elimi-
nated them. Dep. at 22. The President, therefore, was presented
with the following definition (as he understood it to have been
amended by the Court): 125

DEFINITION OF SEXUAL RELATIONS

For the purposes of this deposition, a person engages
in “sexual relations” when the person knowingly engages
in or causes—

(1) contact with the genitalia, anus, groin, breast,
inner thigh, or buttocks of any person with an intent
to arouse or gratify the sexual desire of any person;

contact between any part of the person’s body or

(—39ee&ta&ete19e1'rvs=ee1cxt-hegenﬂ:—a—l—sefetfmseft-lﬁreiaeiL

This definition substantially narrowed the meaning of the term
as it was used by the Jones lawyers. It rendered an overly broad
definition bizarrely narrow and contorted. But despite that narrow-
ing, and the resulting peculiarity of what was and was not covered,
the Jones lawyers chose to stick with it rather than ask direct
questions, see Dep. at 23, as they were invited to do by the Presi-
dent’s counsel. Dep. at 25. When they asked the President about
“sexual relations” with Ms. Lewinsky in the deposition, they did so
with explicit reference to this definition. See Dep. at 78 (“And so
the record is completely clear, have you ever had sexual relations
with Monica Lewinsky, as that term is defined in Deposition Ex-
hibit 1, as modified by the Court?”) (emphasis added).

It is plain that this narrow definition did not include certain
physical acts—an interpretation shared by many commentators,
journalists, and others. See, e.g., Perjury Hearing of December 1,
1998 (Statement of Professor Stephen A. Saltzburg at 2) (“That def-

124 For the sake of clarity, it should be understood that the President’s affirmation of para-
graph eight of Ms. Lewinsky’s affidavit, Dep. at 204, was made many hours after his counsel,
Mr. Bennett, characterized the affidavit as “saying there is absolutely no sex of any kind.” Dep.
at 54.

125 Counsel for Ms. Jones stated, “Mr. President, in light of the Court’s ruling, you may con-
sider subparts two and three of the Deposition Exhibit 1 [the definition of sexual relations] to
be stricken, and so when in my questions I use the term ‘sexual relations,” sir, I'm talking only
about part one in the definition of the body.” Dep. at 23 (emphasis added).
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inition defined certain forms of sexual contact as sexual relations
but, for reasons known only to the Jones lawyers, limited the defi-
nition to contact with any person for the purpose of gratification.”);
MSNBC Internight, August 12, 1998 (Cynthia Alksne) (“[W]hen the
definition finally was put before the president, it did not include
the receipt of oral sex”); “DeLay Urges a Wait For Starr’s Report,”
The Washington Times (August 31, 1998) (“The definition of sexual
relations, used by lawyers for Paula Jones when they questioned
the president, was loosely worded and may not have included oral
sex”); “Legally Accurate,” The National Law Journal (August 31,
1998) (“Given the narrowness of the court-approved definition in
[the Jones] case, Mr. Clinton indeed may not have perjured himself
back then if, say, he received oral sex but did not reciprocate sexu-
ally”). This interpretation may be confusing to some. It may be
counter-intuitive. It may lead to bizarre answers. But it certainly
was not objectively wrong. And it was not the President’s doing.
Moreover, the Jones lawyers had the opportunity to ask ques-
tions which would have elicited details about the President’s rela-
tionship with Ms. Lewinsky but chose not to develop the issue. As
an alternative to relying on the definition provided by the Jones
lawyers, the President’s counsel invited the Jones lawyers to “ask
the President what he did, [and] what he didn’t do. . . .” Dep. at
21. The Jones lawyers ignored the invitation and stuck with their
definition even as it was limited. As the Supreme Court has ex-
plained, “[ilf a witness evades, it is the lawyer’s responsibility to
recognize the evasion and to bring the witness back to the mark,
to flush out the whole truth with the tools of adversary examina-
tion.” Bronston v. United States, 409 U.S. 352, 358-59 (1973).126

b. Being Alone with Ms. Lewinsky

President Clinton’s deposition testimony regarding whether he
was alone with Ms. Lewinsky at various times and places does not
constitute perjury. The fundamental flaw in the charge is that it
is based on a mischaracterization of the President’s testimony—the
President did not testify that he was never alone with Ms.
Lewinsky.

Both the Starr Referral and Mr. Schippers’ presentation to the
Committee start from the incorrect premise that the President tes-
tified that he was never alone with Ms. Lewinsky. See Ref. at 154
(“[TThe President lied when he said “I don’t recall” in response to
the question whether he had ever been alone with Ms.
Lewinsky.”); 127 Schippers Presentation at 29 (“[T]he President may
have given false testimony under oath . . . regarding his statement
that he could not recall being alone with Monica Lewinsky.”). In
fact, the President did not deny that he had been alone with Ms.
Lewinsky. For example, the President answered “yes” to the ques-

126 A specific allegation is made with respect to a difference between the President’s and Ms.
Lewinsky’s recollection of the precise nature of the physical contract in their admittedly inappro-
priate intimate relationship. That issue is addressed below in the context of the allegation that
th}? President committed perjury in his August 17 grand jury testimony. See Section VI.F.2
infra.

127The Referral’s mischaracterization of the President’s testimony appears to come from Mr.
Starr’s transformation of a question about being alone with Ms. Lewinsky in the Oval Office,
Dep. at 52 into being alone more generally.
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tion “your testimony is that it was possible, then, that you were
alone with her . . . ?”. Dep. at 53.128

Whatever confusion or incompleteness there may have been in
the President’s testimony about when and where he was alone with
Ms. Lewinsky cannot be charged against the President. The Jones
lawyers failed to follow up on incomplete or unresponsive answers.
They were free to ask specific follow-up questions about the fre-
quency or locale of any physical contact, but they did not do so.
This failure cannot be used to support a charge of perjury.
Bronston, 409 U.S. at 360.

c. “Minimizing” Gifts that Were Exchanged

A separate perjury charge is based on the assertion that in his
deposition the President “minimized” the number of gifts he ex-
changed with Ms. Lewinsky. Ref. at 151; Schippers Presentation at
29. Again, the evidence simply does not support this allegation. To
start with, even the charge of “minimizing” the number of gifts con-
cedes the only potentially material issue—the President acknowl-
edged that he did exchange gifts with Ms. Lewinsky. There is not
much that is safe from a perjury prosecution if mere “minimiza-
tion” qualifies for the offense.

As weak as the “minimization” charge is, it is also wrong. A fair
reading of the President’s deposition testimony makes clear that,
when asked about particular gifts, the President honestly stated
his recollection of the particular item. See Dep. at 75 (“Q. Do you
remember giving her an item that had been purchased from The
Black Dog store at Martha’s Vineyard? A. I do remember that

.”). Moreover, when the President could not recall the precise
items that he had exchanged, he asked the Jones lawyers to tell
him so that he could confirm or deny as the facts required.129 See
ibid.

In essence, this allegation is yet another complaint that Presi-
dent Clinton was not more forthcoming (or that he did not have a
more precise memory on these issues), which is plainly not a
ground for alleging perjury.

d. Conversations with Ms. Lewinsky About Her Involvement
in the Jones Case

Both the Referral and Mr. Schippers’ presentation allege perjury
in the Jones deposition with respect to President Clinton’s con-

128Tn his grand jury testimony the President stated that he had been alone with Ms.
Lewinsky. See, e.g., App. at 481. The term “alone” is vague unless a particular geographic space
is identified. For example, Ms. Currie testified that “she considers the term alone to mean that
no one else was in the entire Oval Office area,” Supp. at 534-35 (1/24/98 FBI Form 302 Inter-
view of Ms. Currie; see also Supp. at 665 (7/22/98 grand jury testimony of Ms. Currie) (“I inter-
pret being ‘alone’ as alone . . . [W]e were around, so they were never alone.”). Ms. Currie also
acknowledged that the President and Ms. Lewinsky were “alone” on certain occasions if alone
meant that no one else was in the same room. Supp. at 552-53 (1/27/98 grand jury testimony
of Ms. Currie).

129 The videotape of the President’s January 17 deposition makes clear that the cold transcript
can be somewhat misleading. When the President is asked, “Well, have you ever given any gifts
to Monica Lewinsky?”, the transcript records his response as, “I don’t recall. Do you know what
they were?” Dep. at 75. The videotape reveals the President’s response, however, was run-on
sentence, as though the punctuation were omitted, for the real communicative gist of his quoted
response (as it appears on the videotape) was, “Yes—I know there were some—please help re-
mind me.” In succeeding questions, the President states that he “could have” given her a hat
pin and a book, does not believe he gave her a “gold broach,” and does recall giving her some
Black Dog memorabilia. Dep. at 75-76.
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versations with Ms. Lewinsky about her involvement in the Jones
case. See Ref. at 160; Schippers Presentation at 32. Specifically, it
is alleged that the President committed perjury in his deposition
when he failed to (1) acknowledge that he knew that Ms. Lewinsky
had been subpoenaed at the time he had last seen and spoken to
her; and (2) acknowledge that he had spoken to Ms. Lewinsky
about the possibility that she would testify in the Jones case. Ibid.
Once again, the charge of false testimony is based on a wholly inac-
curate reading of the President’s deposition. The President ac-
knowledged that he knew that Ms. Lewinsky had been subpoenaed,
that he was not sure when was the last time he had seen and spo-
ken with her (but that it was sometime around Christmas), and
that he had discussed with her the possibility that she would have
to testify.

(1) The allegation that the President denied knowing that Ms.
Lewinsky had been subpoenaed the last time he spoke to her illus-
trates the problem of taking selected pieces of testimony out of con-
text. Messrs. Starr and Schippers isolate the following exchange in
the deposition:

Q. Did she tell you she had been served with a subpoena in this case?
A. No. I don’t know if she had been.

Dep. at 68. From this incomplete excerpt, they claim that the Presi-
dent perjured himself by denying that he knew that Ms. Lewinsky
had been subpoenaed the last time he had spoken with her. See
Ref. at 163.

The charge is unsupported by the evidence. First, the testimony
immediately following this exchange demonstrates both that the
President was not hiding that he knew Ms. Lewinsky had been
subpoenaed by the time of the deposition and that the Jones law-
yers were well aware that this was the President’s position:

Q. Did anyone other than your attorneys ever tell you that Monica Lewinsky had

been served with a subpoena in this case?
A. I don’t think so.

* * * * * * *

A. Bruce Lindsey, I think Bruce Lindsey told me that she was, I think maybe
that’s the first person [who] told me she was. I want to be as accurate as I can.
Q. Did you talk to Mr. Lindsey about what action, if any, should be taken as a
reiﬂt of her being served with a subpoena?
. No.

Dep. at 68-70. It is evident from the complete exchange on this
subject that the President was not generally denying that he knew
that Ms. Lewinsky had been subpoenaed in the Jones case.130 The
questions that the Jones lawyers were asking the President also
make clear that this is what they understood the President’s testi-
mony to be.

Second, the President’s testimony cannot fairly be read as an ex-
press denial of knowledge that Ms. Lewinsky had been subpoenaed
the last time he had spoken to her before the deposition. Most im-
portantly, the President was not asked whether he knew that Ms.
Lewinsky had been subpoenaed on December 28th, which was the
last time he had seen her. When the President answered the ques-

130Tt also is not clear why he would want to deny such knowledge, since parties to a lawsuit
generally and properly are aware of the witnesses in the case.
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tion, “Did she tell you she had been served with a subpoena in this
case?”, he plainly was not thinking about December 28th. To the
contrary, the President’s testimony indicates that he was totally
confused about the dates of his last meetings with Ms. Lewinsky,
and he made that abundantly clear to the Jones lawyers:

Q. When was the last time you spoke with Monica Lewinsky?

A. I'm trying to remember. Probably sometime before Christmas. She came by to
see Betty sometime before Christmas. And she was there talking to her, and I stuck
my head out, said hello to her.

Q. Stuck your head out of the Oval Office?

A. Uh-huh, Betty said she was coming by and talked to her, and I said hello to
her.

Q. Was that shortly before Christmas or—

A. I'm sorry, I don’t remember. Been sometime in December, I think, and I be-
lieve—that may not be the last time. 1 think she came to one of the, one of the
Christmas parties.

Dep. at 68 (emphasis added). His statement that he did not know
whether she had been subpoenaed directly followed this confused
exchange and was not tied to any particular meeting with her. By
that time it is totally unclear what date the answer is addressing.

The Referral ignores this confusion by selectively quoting the
President as testifying “that the last time he had spoken to Ms.
Lewinsky was in December 1997 . . . ‘probably sometime before
Christmas.”” Ref. at 163 (quoting Dep. at 68).131 Given his confu-
sion, which the Jones lawyers made no attempt to resolve, it is dif-
ficult to know what was being said, much less to label it false and
perjurious.

(2) The claim that President Clinton did not acknowledge speak-
ing with Ms. Lewinsky about whether she might have to testify
similarly is not a fair or accurate reading of the deposition. In re-
sponse to the question, “Have you ever talked to Ms. Lewinsky
about the possibility that she might have to testify in this law-
suit?”, the President’s answer did not end with the statement “I'm
not sure.” Instead, the President continued with the statement
“and let me tell you why I'm not sure,” at which point he described
his recollection of having spoken with Ms. Lewinsky about how Ms.
Jones’ lawyers and the Rutherford Institute were going to call
every woman to whom he had ever talked. Ibid. It is evident the
President’s answer referred to the time period before Ms. Lewinsky
was on a witness list—i.e., when her participation was still a “pos-
sibility” only. Indeed, Ms. Lewinsky confirmed the accuracy of the
President’s recollection of this conversation in her testimony, a fact
that also is missing from the Referral. See App. at 1566 (8/24/98
FBI 302 Form Interview of Ms. Lewinsky) (“LEWINSKY advised
CLINTON may have said during this conversation that every
woman he had ever spoken to was going to be on the witness list.”).

Thus, the President did in fact accurately describe a conversation
with Ms. Lewinsky about potential testimony. That the Jones law-
yers failed to follow-up with questions that would elicit whether
that was the only conversation, or whether there were additional
conversations once Ms. Lewinsky was on the witness list and her
testimony was no longer a mere possibility, is not perjury. It is

131Tn fact, Ms. Lewinsky did come to the White House for a Christmas party on December
5, 1997, well before she was subpoenaed. See App. at 125 (OIC log of Ms. Lewinsky’s visits);
App. at 3140 (photo of Ms. Lewinsky at Christmas party).
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simply a confused deposition record that could have been clarified
contemporaneously.

e. Conversations with Mr. Jordan About Ms. Lewinsky

The pattern of mischaracterizing the President’s deposition testi-
mony to construct a perjury charge is repeated in a final perjury
allegation regarding the President’s deposition answers to ques-
tions about conversations with Mr. Jordan about Ms. Lewinsky.
The Referral alleges that the President was “asked during his civil
deposition whether he had talked to Mr. Jordan about Ms.
Lewinsky’s involvement in the Jones case” and that he “stated that
he knew Mr. Jordan had talked to Ms. Lewinsky about her move
to New York, but stated that he did not recall whether Mr. Jordan
had talked to Ms. Lewinsky about her involvement in the Jones
case.” Ref. at 186; see also Schippers Presentation at 40. The prob-
lem with this allegation is that President Clinton was never asked
“whether he had talked to Mr. Jordan about Ms. Lewinsky’s in-
volvement in the Jones case,” and he did not deny doing so.

In support of the charge, the Referral quotes the following ex-
change from the President’s deposition about who told the Presi-
dent that Ms. Lewinsky had been subpoenaed:

Q. Did anyone other than your attorneys ever tell you that Monica Lewinsky had

been served with a subpoena in this case?
A. I don’t think so.

Ref. at 186 (emphasis added in Referral). This exchange does not
address whether the President spoke with Mr. Jordan about Ms.
Lewinsky’s involvement in the Jones suit. And the excerpt is itself
misleading. The Referral omits the President’s next answer, even
though it is obvious from the text, and the OIC was told by the
President in his grand jury testimony, App. at 518-19, that this
answer was intended to finish the President’s response to the pre-
vious question:

A. Bruce Lindsey, I think Bruce Lindsey told me that she was, I think maybe
that’s the first person told me she was. I want to be as accurate as I can.

Plainly, the President was not testifying that no one other than his
attorneys had told him that Ms. Lewinsky had been subpoenaed.
The Jones lawyers did not pursue this by asking logical follow-up
questions, such as whether, if Mr. Lindsey was the first person
were there others, or whether Mr. Jordan had subsequently shared
that information with him. The bottom line is that President Clin-
ton did not deny, in the quoted passage or elsewhere, knowing that
Mr. Jordan had spoken to Ms. Lewinsky about the Jones matter.

Nor do the other two cited passages of the President’s deposition
testimony help the OIC’s case. In response to a question about
whether in the two weeks before January 17 anyone had reported
to him that they had had a conversation with Ms. Lewinsky about
the Jones case, the President replied “I don’t believe so.” Dep. at
72. The President was not questioned specifically about whether he
had ever spoken to Mr. Jordan or anyone else about Ms.
Lewinsky’s involvement in the Jones case. The President’s re-
sponse, accordingly, did not rule out all conversations with Mr. Jor-
dan about Ms. Lewinsky’s involvement in the case, as the Referral
suggests, but only in the two-week period prior to the deposition
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and only conversations relaying accounts of conversations with Ms.
Lewinsky. Even conversations with Mr. Jordan about her involve-
ment in the case would not have been covered. The Referral does
not identify any reports to the President about any conversation
that Mr. Jordan had with Ms. Lewinsky in that time period—in-
stead, it recounts only that, ten days before the deposition, Mr. Jor-
dan may have told the President that the affidavit was signed. See
Ref. at 187.

Finally, the President’s answer to the question whether it had
been reported to him that Mr. Jordan had “met with Monica
Lewinsky and talked about [the Jones] case,” Dep. at 72 (emphasis
added), obviously cannot be read to support this charge of perjury.
In response to this question, the President acknowledged that he
knew that Mr. Jordan and Ms. Lewinsky had met. The President’s
further response—that he believed Mr. Jordan met with Ms.
Lewinsky to give her advice about her move to New York was fully
accurate. Again, the President was not asked whether he was
aware that Mr. Jordan had talked to Ms. Lewinsky about her in-
volvement in the Jones case. Since he was not asked the question,
it is implausible to suggest that he lied in the answer.

2. Grand Jury Testimony of August 17, 1998

Proponents of impeachment repeatedly contend in the most gen-
eral terms that President Clinton committed perjury in the grand
jury on August 17, 1998. When this allegation is framed in specific
terms, it is often based on the false belief that President Clinton
denied in the grand jury having had any sexual contact with Ms.
Lewinsky. For example, in the Committee’s perjury hearing held
last week, Chairman Hyde discounted the Referral’s charge that
President Clinton had lied to the grand jury about the commence-
ment date of his relationship with Ms. Lewinsky and then stated,
“I don’t rank that up with lying to the grand jury, saying he didn’t
have a sexual relationship.” Remarks of Chairman Hyde at Perjury
Hearing of December 1, 1998; see also Statement of Judge Charles
Wiggins at 2 (“the President was called as a witness before the
grand jury and he repeated his story that he did not have a sexual
relationship with Monica Lewinsky. Subsequently the President ac-
knowledged that his story was false or misleading and that he in
fact had such a relationship with Ms. Lewinsky.”)

These accounts of President Clinton’s grand jury testimony are
not accurate. In his August 17, 1998 grand jury testimony, Presi-
dent Clinton acknowledged that he had engaged in “inappropriate
intimate contact” with Ms. Lewinsky. Section I1.C, supra. He also
acknowledged that his conduct was “wrong.” Ibid. What the Presi-
dent denied in the grand jury was having “sexual relations” with
Ms. Lewinsky only as that term was defined by the Jones lawyers
and substantially restricted by Judge Wright. He did not go into
the details of those encounters because of privacy considerations,
although he did testify that they did not involve either sexual
intercourse or “sexual relations” as defined at the Jones deposition
after Judge Wright struck two-thirds of it. Ms. Lewinsky, on the
other hand, was forced by the OIC to describe in graphic detail her
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recollection of these encounters. See Schippers Presentation at
97 132

This simply is not a case of perjury. In addition to the incon-
sequential subject matter of the allegation—the precise nature of
the admitted physical contact between the President and Ms.
Lewinsky—the factual record would not support a prosecution for
perjury. That record is one essentially of “oath against oath,” a for-
mula that centuries of common law jurisprudence has rejected as
the basis for perjury. As the Supreme Court has stated, “equally
honest witnesses may well have differing recollections of the same
event,” and hence “a conviction for perjury ought not to rest en-
tirely upon “an oath against an oath.” United States v. Weiler, 323
U.S. 606, 609 (1945); see also Griswold v. Hazard, 141 U.S. 260,
280 (1891) (Harlan, dJ.) (“The difference in recollection of gentlemen

. often happens, without any reason to suspect that any of them

would intentionally deviate from the line of absolute truth.”). Mr.
Starr admitted in his testimony before the Judiciary Committee on
November 19, 1998, that the OIC credited Ms. Lewinsky’s testi-
mony only where there was corroboration. Transcript of November
19, 1998 Hearing at 235-36. On the narrow point at issue here,
however, there can be no independent corroboration.133

In sum, the facts do not support a perjury count based on the
President’s grand jury testimony. It is hard to imagine how what
is at most a difference of recollection over the precise details of the
admitted physical contact between President Clinton and Ms.
Lewinsky could be considered grounds for a perjury charge, much
less grounds for impeachment.

VII. THE PRESIDENT DIiD NOT OBSTRUCT JUSTICE
A. THE ELEMENTS OF OBSTRUCTION OF JUSTICE

The term “obstruction of justice” usually refers to violations of 18
U.S.C. §1503, the “Omnibus Obstruction Provision,” which pro-
hibits the intimidation of and retaliation against grand and petit
jurors and judicial officers and contains a catch-all clause making
it unlawful to “influence, obstruct, or impede the due administra-
tion of justice.” It may also refer to 18 U.S.C. § 1512, which pro-

132 Mr. Schippers analyzed the Referral and cited a discrepancy between the testimony of
President Clinton and Ms. Lewinsky over the precise nature of the physical contact involved
in their relationship as the basis for an allegation that President Clinton perjured himself before
the grand jury. Schippers Presentation at 27. Mr. Starr, in his Referral, advocated two addi-
tional bases: first, explaining his deposition testimony as based on his belief that the terms “sex-
ual relationship” “sexual affair,” and “sexual relations” required intercourse; and second, testify-
ing that he recalled his inappropriate relationship with Ms. Lewinsky beginning early in 1996,
rather than in mid-November of 1995 as Ms. Lewinsky recalled. As Mr. Schippers evidently con-
cluded, these alternative claims have no merit. One need look no further than the common dic-
tionary definition of terms such as “sexual relations” to find the President’s views validated, see
supra at Section VI.F.la, and it is not credible to believe that the slim difference between the
President’s and Ms. Lewinsky’s recollections of the commencement date of their relationship
(mid-November 1995 as opposed to early 1996) was in any way material to the grand jury’s in-
vestigation whatsoever. As Chairman Hyde himself stated in reference to this latter allegation,
“It doesn’t strike me as a terribly serious count.” Remarks of Chairman Hyde at Perjury Hear-
ing of December 1, 1998.

133Ms. Lewinsky’s statements to her friends about the nature of the contact between herself
and the President do not constitute independent corroboration. These statements obviously are
not independent as they were made by Ms. Lewinsky. They also appear to be inconsistent, a
fact which is even noted, albiet quietly, in Mr. Starr’s Referral. See Ref. at 17 n.39 (noting con-
flicting accounts of oral sex); see also Supp. at 1083 (statement by Kathleen Estep that Ms.
Lewinsk}; told her that President Clinton was brought to her apartment by the Secret Service
at 2 a.m.).
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scribes intimidating, threatening, or corruptly persuading, through
deceptive conduct, a person in connection with an official proceed-
ing.

For a conviction under § 1503, the government must prove that
there was a pending judicial proceeding, that the defendant knew
of the proceeding, and that the defendant acted “corruptly” with
the specific intent to obstruct or interfere with the proceeding or
due administration of justice. See, e.g., United States v. Bucey, 876
F.2d 1297, 1314 (7th Cir. 1989); United States v. Smith, 729 F.
Supp. 1380, 1383-84 (D.D.C. 1990). Thus, if a defendant is un-
aware of a pending grand jury proceeding, he cannot be said to
have obstructed it in violation of § 1503. See, e.g., United States v.
Brown, 688 F.2d 1391, 1400 (9th Cir. 1992). Perhaps more signifi-
cant is the “acting corruptly” element of the offense. Some courts
have defined this term as acting with “evil and wicked purposes,”
see United States v. Banks, 942 F.2d 1576, 1578 (11th Cir. 1991),
but at the very least to “act corruptly” under the statute, a defend-
ant must have acted with the specific intent to obstruct justice. See
United States v. Moon, 718 F.2d 1219, 1236 (2d Cir. 1983); United
States v. Bashaw, 982 F.2d 168, 170 (6th Cir. 1992); United States
v. Anderson, 798 F.2d 919, 928 (7th Cir, 1986); United States v.
Rasheed, 663 F.2d 843, 847 (9th Cir. 1981). That is, it is not
enough to prove that the defendant knew that a result of his ac-
tions might be to impede the administration of justice, if that was
not his intent.

It is critical to note which actions cannot fall under the ambit of
§ 1503. First, false statements or testimony alone cannot sustain a
conviction under §1503. See United States v. Thomas, 916, F.2d
647, 652 (11th Cir. 1990); United States v. Rankin, 870 F.2d 109,
111 (3d Cir. 1989).134 Moreover, § 1503 does not apply to a party’s
concealing or withholding discoverable documents in civil litiga-
tion.135 Most cases that have found § 1503 applicable to civil cases
do not involve the production or withholding of documents. See
United States v. London, 714 F.2d 1558 (11th Cir. 1983) (attorney
forged court order and attempted to enforce it), cited in Richmark,
730 F. Supp. at 1532; Sneed v. United States, 298 F. 911 (5th Cir.
1924) (influencing juror in civil case); cited in Richmark, 730 F.
Supp at 1532. While § 1503 can apply to concealment of subpoe-
naed documents in a grand jury investigation, the defendant must
have knowledge of the pending grand jury investigation, must
know that the particular documents are covered by a subpoena,
and must willfully conceal or endeavor to conceal them from the

134 For instance, in United States v. Wood, 6 F.3d 692, 697 (10th Cir. 1993), the United States
Court of Appeals for the Tenth Circuit found that a defendant’s false statements to the Federal
Bureau of Investigation during a grand jury investigation did not violate § 1503, because they
did not have the natural and probable effect of impeding the due administration of justice.

135 See, e.g., Richmark v. Timber Falling Consultants, 730 F. Supp. 1525, 1532 (D. Ore. 1990)
(because of the remedies afforded by the Federal Rules of Civil Procedure, §1503 does not cover
party discovery in civil cases, and “[t]he parties have not cited and the court has not found any
case in which a person was charged with obstruction of justice for concealing or withholding
discovery in a civil case”) See also United States v. Lundwall, 1 F. Supp. 2d 249, 251-54
(S.D.N.Y. 1998) (noting that “[c]ases involving prosecutions for document destruction durlng civil
pre-trial discovery are notably absent from the extensive body of reported § 1503 case law,” and
that “there are a great many good reasons why federal prosecutors should be reluctant to brmg
criminal charges relating to conduct in ongoing civil litigation,” but concluding that systematic
destruction of documents sought during discovery should satisfy § 1503).
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grand jury with the specific intent to interfere with its investiga-
tion. See United States v. McComb, 744 F.2d 555 (7th Cir. 1984).

Section 1512 specifically applies to “witness tampering.” To ob-
tain a conviction under § 1512, the government must prove that a
defendant knowingly engaged in intimidation, physical force,
threats, misleading conduct, or corrupt persuasion with intent to
influence, delay, or prevent testimony or cause any person to with-
hold objects or documents from an official proceeding. It is clear
that a defendant must also be aware of the possibility of a proceed-
ing and his efforts must be aimed specifically at obstructing that
proceeding, whether pending or not; § 1512 does not apply to de-
fendants’ innocent remarks or other acts unintended to affect a pro-
ceeding. See United States v. Wilson, 565 F. Supp. 1416, 1431
(S.D.N.Y. 1983).

Moreover, it is important to define the terms “corruptly per-
suade” and “misleading conduct,” as used in §1512. The statute
itself explains that “corruptly persuades” does not include “conduct
which would be misleading conduct but for a lack of a state of
mind.” 18 U.S.C. §1515(a)(6). It is also clear from the case law that
“misleading conduct” does not cover scenarios where the defendant
urged a witness to give false testimony without resorting to coer-
cive or deceptive conduct. See, e.g., United States v. Kulczyk, 931
F.2d 542, 547 (9th Cir. 1991) (no attempt to mislead; witnesses
knew defendant was asking them to lie); United States v. King, 762
F.2d 232, 237 (2d Cir. 1985) (defendant who attempts to persuade
witness to lie but not to mislead trier of fact does not violate
§1512).

Subornation of perjury is addressed in 18 U.S.C. § 1622. The ele-
ments of subornation are that the defendant must have persuaded
another to perjure himself, and the witness must have actually
committed perjury. See, e.g. United States v. Hairston, 46 F.3d 361,
376 (4th Cir. 1959), rev’d on other grounds, 361 U.S. 529 (1960).
If actual perjury does not occur, there is simply no subornation. See
id. at 376 (reversing conviction for subornation because of conclu-
sion that, in applying Bronston, witness did not commit perjury
due to his literally truthful testimony). Moreover, §1622 requires
that the defendant know that the testimony of witness will be per-
jurious—i.e., knowing and willful procurement of false testimony is
a key element of subornation of perjury. See Rosen v. NLRB, 735
F.2d 564, 575 n.19 (D.C. Cir. 1984) (“a necessary predicate of the
charge of subornation of perjury is the suborner’s belief that the
testimony sought is in fact false”).

B. SPECIFIC CLAIMS OF OBSTRUCTION

The Referral alleges various actions that it claims amount to ob-
struction of justice. Evidence that is contained in the Appendices
and Supplements—although omitted from the Referral—thoroughly
undermines each of these claims.

1. There Is No Evidence that the President Obstructed Justice in
Connection with Gifts Given to Ms. Lewinsky

“The President and Ms. Lewinsky met and discussed what
should be done with the gifts subpoenaed from Ms. Lewinsky.”
(Independent Counsel Kenneth Starr 11/19/98 Statement Before
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the) Committee on the Judiciary U.S. House of Representatives at
15.

[Hle really didn’t—he really didn’t discuss it.” (Monica
Lewinsky’s 8/20/98 grand jury testimony. App. at 1122.)

The Referral claims that President Clinton endeavored to ob-
struct justice by engaging in a pattern of activity to conceal evi-
dence, particularly gifts, regarding his relationship with Monica
Lewinsky. Ref. at 165. See also Schippers Presentation at 34-35.

The Appendices and Supplements contain a wealth of informa-
tion contradicting this claim. Upon review, it is clear that the full
record simply does not support an obstruction-by-gift-concealment
charge at all.

First, among Ms. Lewinsky’s ten different accounts of the meet-
ing at which she and the President allegedly “discussed” concealing
gifts, the Referral selectively and prejudicially chooses to cite the
version most hurtful to the President (without disclosing the exist-
ence of other, exculpatory accounts of the same events). Second, the
Referral omits other relevant statements by Ms. Lewinsky that
would place the OIC’s account in a sharply different light. Third,
the Referral suppresses uncontested statements made by the Presi-
dent and by Ms. Betty Currie that contradict the OIC’s conceal-
ment theory. Fourth, the Referral appropriates for itself the role of
factfinder and—by misleading characterizations of testimony—at-
tempts to deceive the Committee into adopting Ms. Lewinsky’s ver-
sion of events where it appears to conflict with Ms. Currie’s ver-
sion. Finally, the Referral suppresses the OIC’s doubts about its
own theory—doubts manifest in grand jury questioning but not ac-
knowledged in the Referral itself.

Two events form the core of the OIC’s allegation that the Presi-
dent orchestrated the concealment of gifts he had given Ms.
Lewinsky. The first is Ms. Lewinsky’s December 28, 1997, early
morning meeting with the President. The second is Ms. Currie’s re-
ceipt of a box of gifts from Ms. Lewinsky, supposedly on the after-
noon of that day.

The Referral presents these events in a manner that is grossly
one-sided and deeply prejudicial to the President.

a. Ms. Lewinsky’s December 28 Meeting with the President

On December 28, 1997, Ms. Lewinsky came to the White House
and met with the President to pick up her holiday gifts. According
to Ms. Lewinsky, that was the only occasion on which an issue of
the gifts’ relation to her subpoena was raised. See App. at 1130 (8/
20/98 grand jury testimony of Ms. Lewinsky); see also App. at 1338
(8/26/98 deposition of Ms. Lewinsky).

Ms. Lewinsky was asked several times by the OIC about her De-
cember 28, 1997, meeting with the President, and in particular
about discussions she may have had with the President about gifts
she had received from him. In response, Ms. Lewinsky made at
least ten distinct statements 36 during the course of her original
proffer, interviews, grand jury testimony and deposition. Although
the OIC claims that there was a discussion between Ms. Lewinsky

136 Ms. Lewinsky herself explicitly made nine such statements and the tenth (number 8 in the
sequence listed above in the text) was made by a juror restating Ms. Lewinsky’s earlier state-
ment. Ms. Lewinsky appeared to agree with, and did not correct, that restatement.
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and the President on this subject,13” the actual testimony does not
support the OIC’s contention.

Ms. Lewinsky’s statements are set forth below, listed in the order
in which they were given, from earliest to latest in time:

1. Proffer (2/1/98): “Ms. L then asked if she should put away (out-
side her home) the gifts he had given her, or maybe, give them to
someone else.” App. at 715

2. Lewinsky 7/27/98 Interview Statement: “LEWINSKY ex-
pressed her concern about the gifts that the President had given
LEWINSKY and specifically the hat pin that had been subpoenaed
by PAULA JONES. The President seemed to know what the
JONES subpoena called for in advance and did not seem surprised
about the hat pin. The President asked LEWINSKY if she had told
anyone about the hat pin and LEWINSKY denied that she had, but
may have said that she gave some of the gifts to FRANK CARTER.
. . . LEWINSKY asked the President if she should give the gifts
to someone and the President replied ‘I don’t know.” App. at 1395.

3. Lewinsky 8/1/98 Interview Statement: “LEWINSKY said that
she was concerned about the gifts that the President had given her
and suggested to the President that BETTY CURRIE hold the
gifts. The President said something like, ‘I don’t know,” or ‘I'll think
about it.” The President did not tell LEWINSKY what to do with
the gifts at that time.” App. at 1481.

4. Lewinsky 8/6/98 Grand Jury Testimony: “[A]t some point I
said to him, ‘Well, you know, should I—maybe I should put the
gifts away outside my house somewhere or give them to someone,
maybe Betty.” And he sort of said—I think he responded, I don’t
know’ or ‘Let me think about that.’ And left that topic.” App. at
872.

5. Lewinsky 8/13/97 Interview Statement: “During their Decem-
ber 28, 1997 meeting, CLINTON did not specifically mention which
gifts to get rid of.” App. at 1549.

6. Lewinsky 8/20/98 Grand Jury Testimony: “It was December
28th and I was there to get my Christmas gifts from him. . . . And
we spent maybe about five minutes or so, not very long, talking
about the case. And I said to him, ‘Well do you think’ . . . And at
one point, I said, ‘Well, do you think I should—' I don’t think I said
‘get rid of,’ I said, ‘But do you think I should put away or maybe
give to Betty or give to someone the gifts?” And he—I don’t remem-
ber his response. I think it was something like, I don’t know,” or
‘Hmm,” or—there really was no response.” App. at 1121-22.

7. Lewinsky 8/20/98 Grand Jury Testimony: “A JUROR: Now, did
you bring up Betty’s name [at the December 28 meeting during
which gifts were supposedly discussed] or did the President bring
up Betty’s name? THE WITNESS: I think I brought it up. The
President wouldn’t have brought up Betty’s name because he really
didn’t—he really didn’t discuss it . . .” App. at 1122.

8. Lewinsky 8/20/98 Grand Jury Testimony: “A JUROR: You had
said that the President had called you initially to come get your
Christmas gift, you had gone there, you had a talk, et cetera, and

137Independent Counsel Kenneth Starr (Nov. 19, 1998) Statement Before the Committee on
the Judiciary U.S. House of Representatives at 15.
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there was no—you expressed concern, the President really didn’t
say anything.” App. at 1126.

9. Lewinsky 8/24/98 Interview Statement: “LEWINSKY advised
that CLINTON was sitting in the rocking chair in the Study.
LEWINSKY asked CLINTON what she should do with the gifts
CLINTON had given her and he either did not respond or re-
sponded ‘I don’t know.” LEWINSKY is not sure exactly what was
said, but she is certain that whatever CLINTON said, she did not
have a clear image in her mind of what to do next.” App. at 1566.

10. Lewinsky 9/3/98 Interview Statement: “On December 28,
1997, in a conversation between LEWINSKY and the President,
the hat pin given to LEWINSKY by the President was specifically
discussed. They also discussed the general subject of the gifts the
President had given Lewinsky. However, they did not discuss other
specific gifts called for by the PAULA JONES subpoena.
LEWINSKY got the impression that the President knew what was
on the subpoena.” App. at 1590.

These statements contain certain striking inconsistencies with
the version of events presented by the OIC—that the President and
Ms. Lewinsky “met and discussed what should be done with the
gifts subpoenaed from Ms. Lewinsky”:

* In none of the statements did the President initiate a discus-
sion relating to concealment of gifts.

e In none of the statements did the President tell Ms. Lewinsky
to conceal gifts.

* In none of the statements did the President suggest to Ms.
Lewinsky that she conceal gifts.

* In none of the statements is the President alleged to have
mentioned any gift other than a hat pin.

The statements also display numerous internal inconsistencies
and anomalies that are significant in light of the charge and that
caution against selecting any particular one:

e In seven of the ten statements (numbers 1, 5, 6, 7, 8, 9 and
10) the President either did not respond at all to Ms. Lewinsky’s
concealment concerns or was described by Ms. Lewinsky as having
given “no response” or “didn’t really say anything” about what to
do with the subpoenaed gifts.

* In two statements (numbers 6 and 9), Ms. Lewinsky described
the President as both responding to her concealment comments
(“saying something like ‘I don’t know’ or ‘Hmm,” 6; “responded ‘I
don’t know,”” 9) and as not responding (there really was no re-
sponse,” 6; “he . . . did not respond,” 9).

e In five of the ten statements (numbers 2, 3, 4 and 6 and 9) the
President responded “I don’t know” to a Lewinsky suggestion that
she give someone the gifts.

e In two of the ten statements (numbers 3 and 4), the President
was made to appear to contemplate further thought by saying in
response to a suggestion of possible action that he will “think about
it” or “Let me think about that.”

* In one statement (number 6), Ms. Lewinsky said that “I don’t
remember his response” to her suggestion that she conceal gifts.

o In Ms. Lewinsky’s first statement (the 2/1/98 Proffer), she did
not describe the President as having made any response to her sug-
gestion of possible action or as having mentioned Ms. Currie.
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* In Ms. Lewinsky’s final statement (her 9/3/98 interview), she
described no statement by the President whatsoever pertaining to
any possible action with respect to the gifts.

With all these statements to draw on, the Starr Referral relied
on number 4 above as if it were Ms. Lewinsky’s only statement on
the matter and thus characterized this pivotal conversation as fol-
lows: According to Ms. Lewinsky, she and the President discussed
the possibility 138 of moving some of the gifts out of her possession:

[A]t some point I said to him, “Well, you know, should I—maybe I should put the
gifts away outside my house somewhere or give them to someone, maybe Betty.”

And he sort of said—I think he responded “I don’t know” or “Let me think about
that.” And [we] left that topic.

Ref. at 166 (quoting App. at 872 (8/6/98 grand jury testimony of
Ms. Lewinsky)). In making the above statement the centerpiece of
the President’s supposed assent to engage in concealment, the OIC
selected one 139 of only two (of Ms. Lewinsky’s ten) accounts in
which the President’s alleged comments might support the infer-
ence that he was even contemplating further thought (though not
action) in response to Ms. Lewinsky’s suggestion.

In so doing, the Referral failed to inform Congress that, in more
than two-thirds of the different accounts given by Ms. Lewinsky,
Ms. Lewinsky either described no response by the President at all
or described his comment as “no response” or “didn’t really say
anything.” 240 In other words, to the best of Ms. Lewinsky’s recollec-
tion he evidenced no intent to give the subject any thought. The
OIC also failed to acknowledge that in one of her accounts, Ms.
Lewinsky stated that she did not really remember the President’s
response. The OIC did not tell Congress that in several accounts,
Ms. Lewinsky reported that the President both did and did not re-
spond to her suggestion. The OIC did not tell Congress that the
only person ever to link Betty Currie’s name with the idea of con-
cealment (and that in only three of her ten accounts) in the Decem-
ber 28 conversation was Ms. Lewinsky herself. The OIC did not tell
Congress that in none—not one—of Ms. Lewinsky’s accounts did
the President initiate discussion relating to concealment of gifts.
The OIC did not tell Congress that in none of Ms. Lewinsky’s ac-
counts did the President ask or tell Ms. Lewinsky to conceal gifts.
The OIC did not tell Congress that in none of Ms. Lewinsky’s ac-
counts does the President suggest to Ms. Lewinsky that she conceal
gifts. The OIC did not tell Congress that in only two of Ms.
Lewinsky’s ten accounts was there even the suggestion that the
President wanted even to “think about it.” And finally, the OIC did
not tell Congress that in Ms. Lewinsky’s earliest and latest ac-
counts of the December 28, 1997 meeting, she never mentioned any
statement by the President suggesting any concealment of gifts
from the Jones subpoena. Instead the OIC simply picked the one

138This statement contains a subtle, but important (and illustrative) distortion. Ms. Lewinsky
might possibly be said to have “discussed” concealment of the gifts (at least in some of her ac-
counts of the December 28 meeting). But there is no evidence that the President himself ever
“discussed” concealment.

139 Number 4 above.

140The Referral’s concealment discussion (Ref. at 165-172) makes but a single mention of any
of Ms Lewinsky’s other accounts of the December 28 conversation. See Ref. at 166 n.226 (quoting
App. at 1122 (8/20/98 grand jury testimony Ms. Lewinsky) (number 6 in the list above)).
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account it liked best, misrepresented it, and presented it as though
it were the whole truth.

Those omissions and the resulting account of this “concealment”
meeting result in a skewed version of events that professional pros-
ecutors would not condone. Yet the Starr Referral not only presents
a distorted picture of the evidence, it recommends that this Com-
mittee vote to impeach the President of the United States on this
demonstrably thin record.

b. Betty Currie’s Supposed Involvement in Concealing Gifts

The other incident said to support the obstruction-by-conceal-
ment theory was Ms. Currie’s receipt of a box of gifts from Ms.
Lewinsky. Again, to support its position the Starr Referral presents
a highly selective and deceptively one-sided account of the evi-
dence. That account is distinguished by: (1) minimization of evi-
dence favorable to the President concerning the origin of the idea
of picking up gifts; (2) an outright falsehood as to the date of the
gift pickup—a falsehood obviously intended to suggest deep Presi-
dential involvement in the events; and (3) a deceptive attempt to
elevate the Referral’s theory through misleading and improper bol-
stering of one witness’s credibility.

(1) Whether Gifts Were Picked Up at the Suggestion of Ms.
Lewinsky or the President. Mr. Starr takes the position that the
President told or suggested to Ms. Currie that she contact Ms.
Lewinsky and pick up the gifts. Ref. at 167. But the President
twice denied ever telling Ms. Currie to contact Ms. Lewinsky about
the gifts. App. at 502 (President’s 8/17/98 grand jury testimony);
App. at 56566 (same). Ms. Currie herself has repeatedly said that
it was Ms. Lewinsky (not the President) who asked her to pick up
the gifts. Supp. at 581 (5/6/98 grand jury testimony of Betty
Currie); Supp. at 582 (same); Supp. at 706 (7/22/98 grand jury tes-
timony of Betty Currie); Supp. at 531 (1/24/98 FBI Form 302 Inter-
view of Betty Currie). In short, the only two parties who could pos-
sibly have direct knowledge of such an instruction by the President
have denied it.

Ms. Lewinsky stated that Ms. Currie told her that the President
had told her to contact Ms. Lewinsky. See App. at 715 (2/1/98 Prof-
fer): “Ms. Currie called Ms. L later that afternoon and said that the
Pres. had told her Ms. L. wanted her to hold onto something for
her.” 141 But this statement was contradicted by Ms. Currie’s re-
peated statements that Ms. Lewinsky called her and asked her to
pick up the gifts because people were asking “questions about stuff
she had gotten.” Supp. at 557 (1/27/98 grand jury testimony of Ms.
Currie). The Referral does acknowledge one occasion on which Ms.
Currie contradicted Ms. Lewinsky on this point, see Ref. at 167 (cit-
ing Supp. at 557 (1/27/98 grand jury testimony of Ms. Currie)):

Q. Did Ms. Lewinsky tell you why she wanted to give you this box of items?

A. T think she was just getting concerned. I think people were asking questions
about stuff she had gotten.

But the Referral fails to quote Ms. Currie’s repeated contradicting
of Ms. Lewinsky on this point. First, in her January 24 interview

141See also App. at 874 (8/6/98 grand jury testimony of Ms. Lewinsky); App. at 1127 (8/20/
98 grand jury testimony of Ms. Lewinsky).
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Ms. Currie said that: LEWINSKY called CURRIE and advised she
had to return all the gifts CLINTON had given LEWINSKY as
there was talk going around about the gifts.” Supp. at 531 (1/24/
98 FBI 302 Form Interview of Ms. Currie). Then, before the grand
jury:

Q. What exactly did Monica say when—

A. The best I remember she said that she wanted me to hold these gifts—hold

this—she may have said gifts, I'm sure she said gifts, box of gifts—I don’t remem-
ber—because people were asking questions. And I said, “Fine.”

Supp. at 581 (5/6/98 grand jury testimony of Ms. Currie). And then
again before the grand jury:

Q. . . . Just tell us from moment one how this issue first arose and what you
did about it and what Ms. Lewinsky told you.

A. The best I remember it first arose with a conversation. I don’t know if it was
over the telephone or in person. I don’t know. She asked me if I would pick up a
box. She said Isikoff had been inquiring about gifts.

Supp. at 582 (5/6/98 grand jury testimony of Ms. Currie). This
fact—that Ms. Currie early on and then thereafter repeatedly in-
sisted that Ms. Lewinsky raised the issue of the gifts—is not to be
found in the Referral.

The Referral also omits Ms. Lewinsky’s own testimony that it
was she, and not the President, who first raised the prospect of Ms.
Currie’s involvement.

A JUROR: Now, did you bring up Betty’s name or did the President bring up Bet-
ty’s name?

[Ms. LEWINSKY]: I think I brought it up. The President wouldn’t have brought up
Betty’s name because he really didn’t—he didn’t really discuss it. . . .

App. at 1122 (8/20/98 grand jury testimony of Ms. Lewinsky); see
also App. at 1481 (8/1/98 FBI Form 302 Interview of Ms. Lewinsky)
(“LEWINSKY . . . suggested to the President that Betty Currie
hold the gifts.”) This fundamental and important fact—that Ms.
Lewinsky herself testified that the idea of Ms. Currie’s involvement
originated with Ms. Lewinsky (and not with the President)—is no-
where to be found in the Referral’s obstruction discussion.

Finally, as to whether Ms. Currie ever spoke of gifts to the Presi-
dent after she had picked up the gifts, the President denied ever
speaking with Ms. Currie and as to Ms. Currie, she recalled only
one circumstance relevant to this issue. In the course of question-
ing Ms. Currie about a January 21, 1998 telephone call she re-
ceived from the President, a juror (not the OIC) put the following
question to Ms. Currie:

A JUROR: During this conversation with the President, did you discuss the fact
that you had a box of Monica’s belongings under your bed?

THE WITNESS: I'm sure not.

By [THE OIC]: Why didn’t you tell him that.
A. T didn’t see any reason to. . . .

Supp. at 705 (7/22/98 grand jury testimony of Ms. Currie). This ex-
change, and the fact that Ms. Currie stated her recollection with
palpable certainty, are also entirely missing from the Referral.

In view of the foregoing distortions and omissions, no fair-minded
factfinder could conclude from the evidence that the President in-
structed Ms. Currie to retrieve gifts from Ms. Lewinsky.142

142The Referral’s further musings on the subject of the gifts, Ref. at 170-71, are based on
conjecture, not evidence. See, e.g., Ref. at 170. (“lm]ore generally, the person making the extra
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(2) Whether Gifts Were Picked Up on December 28. The Referral
implies that the President told Ms. Currie to retrieve the gifts on
Sunday, December 28, 1997, Ref. at 166 (and that she in fact re-
trieved the gifts on December 28), the same day he supposedly dis-
cussed the gifts issue at a morning meeting with Ms. Lewinsky.
Ref. at 167. The plain purpose of this allegation is to suggest
prompt action by the President to effectuate a concealment plan
supposedly hatched with Ms. Lewinsky at that morning’s visit.

In support of that theory, the Referral makes the following asser-
tion: According to both Ms. Currie and Ms. Lewinsky, Ms. Currie
drove to Ms. Lewinsky’s home [to pick up the box of gifts] later on
December 28. Ref. at 167 & n.237. This assertion—that “[a]ccording
to . . . Ms. Currie” she picked up gifts on December 28—is not
true. The Referral’s (only) authority is page 108 of Ms. Currie’s
May 6, 1998 grand jury testimony. That page of transcript reads
as follows:

A. . . . [108] I drove to her—outside of her residence and picked up the box.

Q. How many times had you been to her residence before?

A. Twice. I took her home one day after work, but never inside her residence. I
just dropped her off in front of the Watergate. And then when I picked up the box.
So twice, that I remember, just twice.

Q. Did you go with anyone to pick up the box?

A. It was after work and I was by myself.

Q. So it would be fair to say it was pretty important to pick it up.

A. I wouldn’t say that.

Q. And it was the only other time you’d ever been to her apartment.

A. T could have picked it up probably any time, but I was—she called me and
asked me to come by on my way home and pick it up.

Q. And then what did you do with it?

A. Put it under my bed?

Q. What was the occasion when you took Monica home?

A. What was the occasion?

Q. Yes.

A. After one of her meetings. The best I remember, if she was leaving and I was
leaving at the same time, I'd offer [109] to give her a ride home.

Supp. at 581 (5/6/98 grand jury testimony of Ms. Currie). Nowhere
on that page or anywhere else does Ms. Currie say that she picked
up the gifts on December 28.

This was no mere typographical error. For in Ms. Currie’s first
interview with the OIC, she recalled that Ms. Lewinsky called her
to pick up the gifts sometime in December. Supp. at 531 (1/24/98
FBI Form 302 Interview of Ms. Currie). And just a few pages ear-
lier in her grand jury testimony, Ms. Currie told the grand jury
that her best estimate was that she had retrieved the gifts “a cou-
ple weeks” after Ms. Lewinsky’s December 28 visit to the Presi-
dent. Supp. at 581 (5/6/98 grand jury testimony of Ms. Currie). Ad-
ditionally, in her first (late-January 1998) appearance before the
grand jury, Ms. Currie’s best recollection was that the gifts were
picked up sometime within the previous six months. Supp. at 556—
57 (1/27/98 grand jury testimony of Ms. Currie). Finally, Ms. Currie
told the grand jury that she picked up the gifts on a workday,
Supp. at 582, and December 28 was a Sunday. Although Ms.
Currie never pinpointed a date, the record is clear that—contrary
to the Referral’s false assertion—she never placed the date of the
gift pickup on December 28.

effort [here, picking up the gifts] . . . is ordinarily the person requesting the favor”). As to the
Referral’s credibility judgments, see Part V.B.1.b.3 below.
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The Referral’s deceptive attempts to bind Ms. Currie to its ver-
sion of events—effected by misstatement and omission—are signifi-
cant. They are explainable only by a willful attempt to bend the
facts to fit the Referral’s theory. Other than Ms. Lewinsky’s own
(as shown below, uncertain) accounts, the notion that the gifts were
picked up on December 28 has no foundation in the record.

(3) The Referral’s Deceptive Attempt to Bolster the Credibility of
One Witness to the Detriment of Others Is Improper. The Referral
usurps the role of the fact-finder and substitutes its judgment for
Congress’ by resolving evidentiary conflicts in favor of Ms.
Lewinsky’s recollection and against Ms. Currie’s where that resolu-
tion hurts the President. The Referral states that Ms. Currie’s
memory of the crucial conversation “generally has been hazy and
uncertain,” Ref. at 170, while Ms. Lewinsky’s testimony “is consist-
ent and unequivocal.” Ref. at 169. The statement that Ms.
Lewinsky’s testimony was consistent and unequivocal is just not
true. Indeed, Ms. Lewinsky actually told the grand jurors at one
point that she could not remember Ms. Currie saying that the
President told her to call about the gifts:

A JUROR: At the top of page 7 [of the 2/1/98 Proffer, App. 715], where you say
in your proffer that when Ms. Currie called later that afternoon she said, at least
I think you mean that she said that the President had told her Ms. L. wanted her
to hold on to something for her. Do you remember Betty Currie saying that the Presi-

dent had told her to call?
THE WITNESS: Right now. I don’t. I don’t remember. . . .

App. at 1141 (8/20/98 grand jury testimony of Ms. Lewinsky) (em-
phasis added). The Referral’s assertion to the contrary—that “Ms.
Lewinsky’s testimony on the issue is consistent and unequivocal”—
is utterly untrue. Ms. Lewinsky simply did not have the unwaver-
ing conviction the Referral attributes to her.

Indeed Ms. Lewinsky’s testimony concerning her February 1,
1998 proffer (which was not, as the OIC characterizes it, “testi-
mony,” Ref. at 169) was fraught with uncertainty. As Ms. Lewinsky
herself told the grand jury:

The other thing, and this is something that I was thinking about this morning
in relation to the proffer, that I had written this proffer obviously being truthful,
but I think that when I wrote this, it was my understanding that this was to bring
me to the step of getting an immunity agreement, and so I think that sometimes
to—that I didn’t know this was going to become sort of this staple document, I think,
for everything, and so there are things that can be misinterpreted from in here, even
{rom tmc;tre—reading it, the conditions—some of the conditions maybe under which

wrote it.

App. at 1141 (8/20/98 grand jury testimony of Ms. Lewinsky) (em-
phasis added). Yet neither the Referral, nor any of its supporting
materials, reflect any effort by the OIC to have Ms. Lewinsky clar-
ify the “things that can be misinterpreted” in her proffer. Nor did
the Referral inform the House of Ms. Lewinsky’s own doubts about
the February 1 proffer.

The Referral then aggravates its own deceptions and omissions
still further by twice quoting a statement of Ms. Currie to the ef-
fect that “[Ms. Lewinsky] may remember better than I. I don’t re-
member.” Ref. at 167, 170. That quotation is thoroughly misleading
in view of the foregoing statements by Ms. Lewinsky (omitted from
the Referral) which made clear that her memory was certainly no
better than Ms. Currie’s.
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Finally, the OIC’s account of the differences in Ms. Currie’s and
Ms. Lewinsky’s recollections is aggravated by another, very curious
fact. As the Referral once mentions, and as Ms Currie repeatedly
stated, Ms. Lewinsky had said that she “was uncomfortable retain-
ing the gifts” not because the President asked her to conceal them
from Paula Jones’ lawyers, but “because people were asking ques-
tions about the stuff she had gotten.” Ref. at 167 and citations in
Part VI.B.1.b.1, above. That statement presents a rather different
explanation then the one offered up in the Referral. Yet neither the
Referral, nor 3183 pages of Appendices, nor 4610 pages of Supple-
ment contain any evidence that Ms. Lewinsky has ever contra-
dicted Ms. Currie’s account of that statement. The absence of con-
tradictory evidence is itself a significant piece of evidence support-
ive of the view that Ms. Currie’s recollection is the correct one.

But the importance of this runs much deeper. Notwithstanding
that she testified twice before the grand jury, was deposed once,
and was interviewed by the OIC at least 18 different times,143 Ms.
Lewinsky was apparently never asked whether she ever stated to
Ms. Currie that people were asking questions about the President’s
gifts. Indeed, in all the time following Ms. Currie’s January 27 tes-
timony, the OIC apparently never asked Ms. Lewinsky to reconcile
the basic tensions in the conflicting accounts. Rather than attempt-
ing to determine the truth of this important issue, the OIC pre-
ferred to leave this crucial difference unexplored and then argue
the relative credibility of the witnesses to Congress and conclude
without reason that Ms. Lewinsky’s recollection “makes more
sense.” In view of the OIC’s statutory duty to provide any “substan-
tial and credible information” pertaining to impeachment, the in-
sidious refusal to elicit direct evidence on this sensitive point is ex-
traordinary—and wholly unfair.

c. The Referral Suppresses Other Evidence Casting Doubt on
Its Concealment-of-Gifts Obstruction Theory

The Referral says, and it is not disputed, that the President gave
Ms. Lewinsky a number of gifts during their December 28, 1997
meeting. Ref. at 166. This fact alone obviously undermines the Re-
ferral’s theory that he sought to conceal gifts to her on that same
day. The Referral goes on to say that Ms. Lewinsky was “asked
why the President gave her more gifts on December 28 when he
understood she was under an obligation to produce gifts in re-
sponse to the subpoena.” Ibid. But the actual question posed was
this: “What do you think the President was thinking when he is
giving you gifts when there’s a subpoena covering the gifts? I
mean, does he think in any way, shape or form that you're going
to be turning these gifts over?” App. at 886 (8/6/98 grand jury testi-
mony of Ms. Lewinsky).

In response, the Starr Referral inserted Ms. Lewinsky’s specula-
tion about why the President may have given her the gifts, quoting
from her August 6 testimony, and adding a certain emphasis:

You know, I can’t answer what [the President] was thinking, but to me, it was—

there was never a question in my mind and I—from everything he said to me, 1
never questioned him, that we were never going to do anything but keep this pri-

143 Summaries of Ms. Lewinsky’s 18 different interviews with the OIC appear at App. at
1389-1603.
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vate, so that meant deny it and that meant do—take whatever appropriate steps
needed to be taken, you know for that to happen.

Ref. at 166 (quoting App. at 886-87 (8/6/98 grand jury testimony
of Ms. Lewinsky) (emphasis added by OIC)).

This explanation of the December 28 gift-giving is severely un-
fair. First, the addition of the emphasis suggests that the President
had explained to Ms. Lewinsky that gifts, including gifts given on
December 28, were going to be concealed. There is no support for
this, and as we have established above, all the evidence is to the
contrary.

Second, the OIC’s account relies on Ms. Lewinsky’s speculation
when the President’s own testimony was available. In that testi-
mony, given before the grand jury on August 17, the President—
responding to questions about the December 28 meeting—stated
that “this gift business . . . didn’t bother me,” App. at 496, and
that “I wasn’t troubled by this gift issue,” App. at 497. The Presi-
dent went on to say that he “fe[lt] comfortable giving [Ms.
Lewinsky] gifts in the middle of discovery in the Paula Jones case”
because “there was no existing improper relationship at that time”
and that he “wasn’t worried about it [and] thought it was an all
right thing to do.” App. at 498. The Referral obscures these direct
statements in favor of Ms. Lewinsky’s speculation.

Strikingly absent from the Referral is any discussion of the fact
that, under its own misleading theory, the President was both giv-
ing gifts and taking them back on the very same day. The Referral
makes no effort to explain this dramatic anomaly and does not con-
vey to Congress any sense of the fact that such behavior is—and
must seem—very odd under the Referral’s theory.

That omission is all the more conspicuous in view of the OIC’s
questions and comments on this issue during the President’s and
Ms. Lewinsky’s grand jury testimony. Sensing the difficulty for its
own theory, the OIC asked: “Mr. President, if your intent was, as
you earlier testified, that you didn’t want anybody to know about
this relationship you had with Ms. Lewinsky, why would you feel
comfortable giving her gifts in the middle of discovery in the Paula
Jones case?” App. at 498. The President answered that he was not
troubled by the gifts because at the time he gave them there was
no improper relationship. App. at 498. No mention of this exchange
appears in the Referral.

Again, during Ms. Lewinsky’s first grand jury appearance the
OIC prosecutor remarks: “Although, Ms. Lewinsky, I think what is
sort of—it seems a little odd and, I guess really the grand jurors
wanted your impression of it, was on the same day that you're dis-
cussing basically getting the gifts to Betty to conceal them, he’s giv-
ing you a new set of gifts.” App. at 887-88 (emphasis added).144
And again, no mention is made in the Referral of the fact that the
OIC and the grand jurors regarded it as “odd” that there was gift-
giving on the same day the President allegedly caused his gifts to
be recovered. A fair prosecutor would have acknowledged this “odd-
ity” and reported the President’s answers to this “oddity,” answers

144 Ms. Lewinsky replies, “You know, I have come recently to look at that as sort of a strange
situation. . . .” App. at 888.
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which resolve the apparent “oddity,” and undermine the prosecu-
tor’s theory. The OIC did neither.

The Referral concludes that “[g]liven his desire to conceal the re-
lationship, it makes no sense that the President would have given
Ms. Lewinsky more gifts on the 28t unless he and Ms. Lewinsky
understood that she would not produce all of her gifts in response
to her subpoena.” Ref. at 171. This statement is directly contrary
to the only available evidence touching on this issue—namely the
President’s own testimony that he simply was not troubled by the
gifts. App. at 494-98. The OIC has suppressed relevant direct evi-
dence and then asked Congress to draw negative inferences from
circumstantial theorizing.

Ultimately, the Referral’s failure to include or even refer to the
President’s directly material testimony in the “impeachable acts”
discussion of supposed “concealment” of gifts has no legitimate ex-
planation. The obstruction-by-gift-concealment charge rests on an
unjustifiable six-prong strategy unworthy of any fair prosecutor.
The Referral first presents a highly argumentative and one-sided
account of disputed facts. Second, it flatly misrepresents certain
key dates and events in an effort to heighten that prejudicial effect.
Third, it suppresses numerous facts contradicting the Referral’s
concealment theory. Fourth, the Referral artificially engineers the
impression that one witness is more credible than the other—in
stark defiance of record facts and in the apparent hope that its
sophistries would go unnoticed by the factfinder. Fifth, the Referral
suggests a false clarity about important evidentiary issues which
are in fact fundamentally ambiguous. The Referral’s authors clear-
ly chose to leave these ambiguities unexplored where honest inves-
tigation would have resolved them. Finally, the Referral suppresses
record evidence reflecting its authors’ own doubts about the theory
advanced.

Impeachment on such distorted “evidence” of obstruction as the
Referral presents would be a travesty.

2. The President Did Not Obstruct Justice in Connection With Ms.
Lewinsky’s Job Search

a. The Direct Evidence Contradicts the Referral’s Jobs—QOb-
struction Theory and the Referral Presents a Misleading
Picture Based on Carefully Selected Circumstantial Evi-
dence

The OIC alleges that the President “endeavored to obstruct jus-
tice by helping [Ms.] Lewinsky obtain a job in New York at a time
when she would have been a witness against him were she to tell
the truth during the Jones case.” Ref. at 181. To support this claim,
the OIC has created a wholly misleading chronology of events that
omits crucial facts, presents only partial accounts of others, and
places artificial weight on selected events occurring in late Decem-
ber 1997 and early January 1998. The OIC’s account relies almost
exclusively on the testimony of one witness yet conceals that wit-
ness’ contradictory statements. The effect is to try to create a sense
that Ms. Lewinsky’s interest in a New York job arose in reaction
to her involvement in the Jones suit and that the President’s ef-
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forts to help her were excessive and performed with intent some-
how to buy her silence, when the actual evidence is to the contrary.

There is no direct evidence that the President or Mr. Jordan as-
sisted Ms. Lewinsky with her job search in exchange for silence or
false testimony. Indeed, all the direct evidence is to the contrary.
As Ms Lewinsky unequivocally stated: “[N]o one ever asked me to
lie and I was never promised a job for my silence.” App. at 1161
(8/20/98 grand jury testimony of Ms. Lewinsky). Mr. Jordan’s testi-
mony was also clear and unequivocal:145 “As far as I was con-
cerned, [the job and the affidavit] were two very separate matters.”
Supp. at 1737 (3/5/98 grand jury testimony of Vernon Jordan).146
The Referral must therefore resort to selective citation to cir-
cumstantial evidence to try to make its case. But, as we establish
in detail below, the circumstantial “evidence” does not support the
notion that a job was procured for Ms. Lewinsky in an effort to ob-
struct justice in the Jones litigation. It supports the direct evidence
to the contrary.

The Referral poses the job-search issue as “whether the Presi-
dent’s efforts in obtaining a job for Ms. Lewinsky were to influence
her testimony or simply to help an ex-intimate without concern for
her testimony.” Ref. at 185. Mr. Starr acknowledges that there is
no direct evidence that the President assisted Ms. Lewinsky in ob-
taining a job in exchange for her lying or remaining silent. Ref. at
185 n.361. The OIC also acknowledges that the “case” is entirely
circumstantial; rests on an interpretation of selected circumstances
it describes as “key events.” Ref. at 181. The centerpiece of the
charge is the notion that the President employed Mr. Vernon Jor-
dan to place Ms. Lewinsky in an out-of-town job so as to induce Ms.
Lewinsky either to leave town, to file a false affidavit, or to remain
silent in such a way as to obstruct justice in the Jones case.147

Here is the Referral’s key passage, a chronology manifestly con-
structed to create a false impression of obstruction:

On January 5, 1998, Ms. Lewinsky declined the United Nations job. On January
7, 1998, Ms. Lewinsky signed the affidavit denying the relationship with President

Clinton (she had talked on the phone to the President on January 5 about it). Mr.
Jordan informed the President of her action.

145From his standpoint, Mr. Jordan’s assistance to Ms. Lewinsky was not in the least un-
usual. Mr. Jordan testified repeatedly that he is often asked to help people get jobs and often
provides such help. See Supp. at 1707 (3/3/98 grand jury testimony of Vernon Jordan) (Mr. Jor-
dan is “asked frequently by people to help . . . get jobs”); id. at 1711-12 (noting referring of
other individuals for jobs at Revlon, Young & Rubicam, American Express and other companies
and stating “to the extent you think [assisting Ms. Lewinsky was] out of the ordinary, it is not
out of the ordinary, given what I do”); see also January 22, 1998 Statement of Vernon Jordan:
(“For many years now . . . I am consulted by individuals, young and old, male and female, black
and white, Hispanic and Asian, rich and poor, cabinet members and secretaries, for assist-
ance.”).

146 See also Supp. at 1827 (5/5/98 grand jury testimony of Vernon Jordan):

Q. Did [Ms. Lewinsky] ever directly indicate to you that she wanted her job in New
York before she could finish [her affidavit] up with Mr. Carter?

A. Unequivocally, no.

Q. . . . Is there anything about the way she acted when speaking to you that, as you
sit here now, makes you think that perhaps she was attempting not to finalize what-
ever she was doing with Mr. Carter until she had a job in New York?

A. Unequivocally, indubitably, no.

147 As we will establish below, the omitted facts are flatly at odds with that theory. Had the
President intended to ensure Ms. Lewinsky’s silence concerning their relationship, it was surely
within his power—at any time—to secure a job for Ms. Lewinsky at the White House. It appears
from the record that she desperately wanted such a position. Given Ms. Lewinsky’s repeatedly
expressed desire for such a job, any jobs-for-silence scheme could have been readily implemented
by giving her a White Hoouse position. No such position was ever offered, because there was
never an effort to silence or buy off Ms. Lewinsky.
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The next day, on January 8, 1998, Ms. Lewinsky interviewed with MacAndrews
& Forbes, a company recommended by Vernon Jordan. The interview went poorly.
Mr. Jordan then called Ronald Perelman, the Chairman of the Board of
MacAndrews & Forbes. Mr. Perelman said Ms. Lewinsky should not worry, and that
someone would call her back for another interview. Mr. Jordan relayed this message
to Ms. Lewinsky, and someone called back that day.

Ms. Lewinsky interviewed again the next morning, and a few hours later received
an informal offer for a position. She told Mr. Jordan of the offer, and Mr. Jordan
then notified President Clinton with the news: “Mission accomplished.”

Ref. at 183-84 (footnotes omitted) (emphasis in original). As we
will show, this passage is woefully misleading. In fact, the timing
of Ms. Lewinsky’s January 8th interview had nothing to do with
the Jones matter. And the fact of Mr. Jordan’s January 8 call to
Mr. Perelman was never communicated to the Revlon executive
who scheduled Ms. Lewinsky’s January 9 interview and who de-
cided to hire her that very day.

Indeed, closer inspection of the evidence contained in the appendices and supple-
ments gives the lie to the Referral’s theory and makes the following facts absolutely
clear:

* Ms. Lewinsky’s desire to leave Washington arose long be-
fore her involvement in the Jones case;

* The President provided Ms. Lewinsky with only modest as-
sistance;

* The job assistance provided by friends and associates of
the President was in no way unusual;

No pressure was applied to obtain Ms. Lewinsky a job;

e There was no timetable for Ms. Lewinsky’s job search, let
alone any timetable linked to her involvement in the Jones
case; and

None of Ms. Lewinsky’s job-searching and job-obtaining
measures were in any way linked to her involvement in the
Jones case.

When the events leading up to Ms. Lewinsky’s job offer are recon-
structed in fuller detail, 148 when the one-sidedness of the Referral’s

148Tn addition to the many relevant facts omitted from the Referral altogether, see Part V.C.,
infra, the Referral also contains its own misleading “editing” of events it does include. For in-
stance, the Referral includes a number of exculpatory facts in its Narrative section, but then,
when it sets forth what it calls “substantial and credible evidence” of wrongdoing, it omits them
from its so-called summary of “key events and dates.” Ref. 181. The following is just a sampling
of facts the Referral’s authors did not regard as “key events” deserving consideration in the ac-
cusatory part of the Referral:

e That throughout the first half of 1997, Ms. Lewinsky had been hoping to return to a job
in the White House and that she had not succeeded in doing so; App. at 564 (President’s 8/17/
98 grand jury testimony);

¢ That the idea of a job at the United Nations originated with Ms. Lewinsky, not the Presi-
dent; see App. at 788 (8/6/98 grand jury testimony of Ms. Lewinsky) (in July 3 letter, “I said
in New York at the United Nations”);

* That Ms. Lewinsky’s resolve to leave Washington was cemented by remarks reported to her
by Ms. Tripp on October 6, 1997 and that those remarks, by a Tripp acquaintance, “were ‘the
straw that broke the camel’s back.’” App. at 1460 (7/31/98 FBI Form 302 Interview of Ms.
Lewinsky);

¢ That before she ever had had the October discussion with the President about a job, she
had discussed with Ms. Tripp whether Mr. Jordan would help with her job search; App. at 823—
24 (8/6/98 grand jury testimony of Ms. Lewinsky);

e That Ms. Lewinsky first expressed a need for a White House reference on October 11, and
that she suggested that Mr. John Hilley was the appropriate person to provide the reference
because he had at one time been her supervisor; App. at 1544—-45 (8/13/98 FBI Form 302 Inter-
view of Ms. Lewinsky);

e That Ms. Lewinsky needed the reference not for any improper motive but because she had
worked at the White House in the Office of Legislative Affairs; App. at 934-35 (8/6/98 grand
jury testimony of Ms. Lewinsky). Mr. Hilley was the appropriate person to provide the reference

Continued
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account is recognized, and when its crucial omissions are exposed,
it becomes plain that there was no impropriety and no obstruction
of justice in connection with her job search. The case for obstruc-
tion simply evaporates.

b. A More Complete Narrative of Events

Ms. Lewinsky worked in the White House from late 1995 until
early April 1996. In early April, she was advised by Mr. Tim
Keating that she was being transferred from the White House to
the Pentagon; Mr. Keating told her that she might be able to re-
turn to the White House after the November 1996 election. App. at
1503-04 (8/3/98 FBI Form 302 Interview of Ms. Lewinsky). Follow-
ing the 1996 election, Ms. Lewinsky tried for months throughout
1997 to get a job in the White House or in the Old Executive Office
Building. During that period, the President told her that Mr. Bob
Nash and later Ms. Marsha Scott were the people who could help
her get a job in the White House. App. at 1458 (7/31/98 FBI Form
302 Interview of Ms. Lewinsky). Ms. Lewinsky wrote to and met
several times with Ms. Scott in 1997 about a White House job. App.
at 1458-59 (7/31/98 FBI Form 302 Interview of Ms. Lewinsky). The
President was aware of Ms. Lewinsky’s continuing efforts to work
in the White House. App. at 564—65 (President’s 8/17/98 grand jury
testimony). While still hoping for a White House job, Ms. Lewinsky
began to think about working in New York. Ultimately, Ms.
Lewinsky was never offered another White House job, and when (in
early October 1997) it became clear to her that she would not be
offered one, she turned her focus entirely to New York.

On July 3, 1997, Ms. Lewinsky notified the President that she
was thinking of moving to New York. App. at 1414 (7/29/98 FBI
302 Interview of Ms. Lewinsky). She told him of her interest in a
United Nations job and explicitly asked for his help in getting a po-
sition in New York. App. at 788 (8/6/98 grand jury testimony of Ms.
Lewinsky). Ms. Lewinsky again raised the prospect of moving to
New York in a September 2, 1997 e-mail message to a friend. App.
at 2811. According to Ms. Lewinsky, by October 6, 1997, she was
“mostly resolved to look for a job in the private sector in New
York.” App. at 1544 (8/13/98 FBI Form 302 Interview of Ms.
Lewinsky). On October 9th or 11th, Ms. Lewinsky asked the Presi-
dent if Mr. Vernon Jordan might be able to assist her with her
New York job search, App. at 822-24 (8/6/98 grand jury testimony
of Ms. Lewinsky); 1079 (8/20/98 grand jury testimony of Ms.
Lewinsky). The idea of obtaining Mr. Jordan’s assistance may have
originated with Ms. Tripp. App. at 822-24 (8/6/98 grand jury testi-
mony of Ms. Lewinsky).

Ms. Lewinsky believed that her discussions with the President
about a job were “part of her relationship with” the President. App.
at 1461 (7/31/98 FBI Form 302 Interview). According to Ms.
Lewinsky, she prepared a list of jobs she was interested in the pri-
vate sector in New York. App. at 824 (8/6/98 grand jury testimony

because he had been her boss there during the latter part of her tenure at the White House.
Ibid.

The omission of each of these facts from the accusatory portion of the Referral artificially bol-
sters the theory of the Referral by creating the effect that Ms. Lewinsky’s job search occurred
mostly in December and January.
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of Ms. Lewinsky); App. at 1585. In early November, Ms. Lewinsky
met with Mr. Jordan who agreed to help her at that time. App. at
824 (8/6/98 grand jury testimony of Ms. Lewinsky). All of these
events took place long before Ms. Lewinsky’s name ever appeared
on any witness list in the Jones matter. Indeed, it could not be
clearer that Ms. Lewinsky’s wish to move to New York and her ef-
forts to involve the President and others in that search antedated
and were unrelated to the Jones matter.

As to the actual job interviews and offers Ms. Lewinsky later ob-
tained, no relevant circumstances reflect any attempt to obstruct
justice. A fuller account of Ms. Lewinsky’s job search makes this
absolutely plain.

(1) The United Nations Job. Ms. Lewinsky interviewed for and
was ultimately offered a job at the United Nations. That job inter-
view was arranged by Mr. John Podesta acting at the behest of Ms.
Betty Currie. Supp. at 3404 (4/30/98 grand jury testimony of Bill
Richardson). Ms. Currie testified that she was acting on her own
in undertaking these efforts. Supp. at 592 (5/6/98 grand jury testi-
mony of Betty Currie). In the course of a casual conversation with
Ambassador Richardson, Mr. Podesta suggested that Ambassador
Richardson interview a former White House employee who was
moving to New York. Supp. at 3395 (1/28/98 FBI Form 302 Inter-
view of Bill Richardson). It was not uncommon for Ambassador
Richardson to interview persons on a courtesy basis. Supp. at 3418
(4/30/98 grand jury testimony of Bill Richardson). He was im-
pressed with Ms. Lewinsky’s resume. Supp. at 3411 (4/30/98 grand
jury testimony of Bill Richardson). Ambassador Richardson never
spoke to the President about Ms. Lewinsky. He never spoke to Mr.
Jordan about Ms. Lewinsky. Supp. at 3422 (4/30/98 grand jury tes-
timony of Bill Richardson). Ambassador Richardson felt no pres-
sure to hire Ms. Lewinsky. Supp. at 3423 (4/30/98 grand jury testi-
mony of Bill Richardson). Ms. Lewinsky was interviewed on Octo-
ber 31, 1997, long before her name appeared on the witness list in
the Jones case. Supp. at 3718 (5/27/98 grand jury testimony of
Mona Sutphen).

She was offered a job at the U.N. and ultimately refused it.
There is no evidence that the job offer was related to the Jones
case and no suggestion that she was coerced or even encouraged to
take it. Moreover, there is no evidence that the U.N. job interview
and subsequent offer were part of any effort to silence Ms.
Lewinsky, or induce her to leave Washington, or cause her to lie
in connection with the Jones case.

(2) Private Sector Efforts. Ms. Lewinsky obtained help in finding
a private-sector job from several sources. In late October-early No-
vember 1997, Ms. Lewinsky informed her then-boss at the Penta-
gon, Mr. Kenneth Bacon, that she wanted to seek employment in
New York. Supp. at 11 (2/26/98 FBI Form 302 Interview of Ken-
neth Bacon). This was well before her name appeared on the wit-
ness list in the Jones case. She told Mr. Bacon that her mother was
moving to New York and that she wanted to work in public rela-
tions. Id. Mr. Bacon then had a conversation with Mr. Howard
Paster, the Chairman and CEO of Hill & Knowlton about Ms.
Lewinsky’s job search. Mr. Paster said that Ms. Connie Chung may
have been looking for a researcher. Id. On November 24, 1997, Mr.
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Bacon wrote to Mr. Paster enclosing Ms. Lewinsky’s resume and
thanking him for his willingness to talk to Ms. Chung about Ms.
Lewinsky. Id. Mr. Bacon’s involvement reflects several fundamen-
tal facts concerning Ms. Lewinsky’s search for a New York job: (1)
the effort was initiated by her; (2) the effort predated the relevant
period in the Jones matter; and (3) the effort proceeded on multiple
fronts—with, as we will see, only very limited involvement by the
President.

At the heart of the Referral’s obstruction charge is the notion
that the President used Mr. Jordan to obtain a job for Ms.
Lewinsky in New York in order to silence her or induce her to lie
in the Jones case. However, the person who contacted Mr. Jordan
on Ms. Lewinsky’s behalf was Ms. Currie. Supp. at 592-93 (5/6/98
grand jury testimony of Betty Currie); Supp. at 1704 (3/3/98 grand
jury testimony of Vernon Jordan); see also Supp. at 1755 (3/5/98
grand jury testimony of Vernon Jordan). Ms. Currie took an active
role with Mr. Jordan. They were old friends, and she felt com-
fortable approaching him to help Ms. Lewinsky. Supp. at 592-94
(5/6/98 grand jury testimony of Betty Currie).

The Referral says that Mr. Jordan contacted people from three
private companies with recommendations for Ms. Lewinsky. Ref. at
93. Those people were Mr. Peter Georgescu, the Chairman and
CEO of Young & Rubicam (the parent of Burson-Marsteller); Ms.
Ursula Fairbairn, the Executive Vice President of Human Re-
sources at American Express; and Mr. Richard Halperin, the Exec-
utive Vice President and Special Counsel at MacAndrews & Forbes,
the parent company of Revlon. Ms. Lewinsky applied for positions
with all three companies. As the record makes clear, neither the
President nor Mr. Jordan put any pressure on these companies to
hire Ms. Lewinsky or tried to engineer the timing of her hiring to
coincide with activity in the Jones case.

Burson Marsteller. Mr. Jordan telephoned Mr. Georgescu in early
December 1997, asking him to take a look at a young White House
person for a job. Mr. Jordan did not, in Mr. Georgescu’s words, en-
gage in a “sales pitch” about Ms. Lewinsky. Supp. at 1222 (3/25/
98 FBI Form 302 Interview of Peter Georgescu). Mr. Georgescu told
Mr. Jordan that the company “would take a look at Ms. Lewinsky
in the usual way,” Supp. at 1219 (1/29/98 FBI Form 302 Interview
of Peter Georgescu), and that his own involvement would be “arm’s
length,” Supp. at 1222 (3/25/98 FBI Form 302 Interview of Peter
Georgescu). After Mr. Georgescu set up the initial interview, Ms.
Lewinsky would be “on [her] own from that point.” Ibid. Ms.
Lewinsky then interviewed with a Ms. Celia Berk of Burson-
Marsteller. According to Ms. Berk, her company’s actions in Ms.
Lewinsky’s interviewing process were handled “by the book.” Supp.
at 111 (3/31/98 FBI Form 302 Interview of Celia Berk). Ms.
Lewinsky’s “recruitment process,” she said, “was somewhat acceler-
ated, but it went through the normal stops.” Ibid. Burson-
Marsteller never offered Ms. Lewinsky a job.

American Express. The person Mr. Jordan spoke with at Amer-
ican Express was Ms. Ursula Fairbairn, the head of Human Re-
sources. Ref. 93. According to Ms. Fairbairn, there was nothing un-
usual for board members or company officers to recommend tal-
ented people for work at American Express. Supp. at 1087 (1/29/
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98 FBI Form 302 Interview of Ursula Fairbairn). Indeed Mr. Jor-
dan had recently made another employment recommendation to
Ms. Fairbairn at American Express. Supp. at 1087 (1/29/98 FBI
Form 302 Interview of Ursula Fairbairn). Ms. Fairbairn felt that
no pressure was exerted by Mr. Jordan. Supp. at 1087 (1/29/98 FBI
Form 302 Interview of Ursula Fairbairn).

The person Ms. Lewinsky interviewed with was an American Ex-
press official in Washington named Mr. Thomas Schick. Ref. at 95.
According to Mr. Schick, he never talked to Mr. Jordan at any time
during this process. He also said that he felt absolutely no pressure
to hire Ms. Lewinsky. Supp. at 3521 (1/29/98 FBI Form 302 Inter-
view of Thomas Schick). Ms. Lewinsky interviewed with Mr. Schick
on December 23, 1997. According to Ms. Lewinsky’s account of that
interview, she was told that she lacked the qualifications necessary
for the position. App. at 1480 (8/1/98 FBI Form 302 Interview of
Ms. Lewinsky). Ms. Lewinsky was never offered a job at American
dExp)ress. Supp. at 1714 (3/3/98 grand jury testimony of Vernon Jor-

an).

MacAndrews & Forbes/Revlon. The person Mr. Jordan first con-
tacted at MacAndrews & Forbes was an Executive Vice President
named Mr. Richard Halperin. Ref. at 93. It was not unusual for
Mr. Jordan to call him with an employment recommendation.
Supp. at 1281 (1/26/98 FBI Form 302 Interview of Richard
Halperin); see also Supp. at 1294 (4/23/98 grand jury testimony of
Richard Halperin) (same). In fact, Mr. Jordan had recommended at
least three other persons besides Ms. Lewinsky to MacAndrews &
Forbes. Supp. at 174647 (3/5/98 grand jury testimony of Vernon
Jordan). On this occasion, Mr. Jordan told Mr. Halperin that Ms.
Lewinsky was bright, energetic and enthusiastic and encouraged
him to meet with Ms. Lewinsky. Supp. at 1286 (3/27/98 Interview
of Richard Halperin). Mr. Halperin did not think there was any-
thing unusual about Mr. Jordan’s request. Id. In Mr. Jordan’s tele-
phone call, Mr. Halperin testified that Mr. Jordan did not “ask
[Halperin] to work on any particular kind of timetable,” Supp. at
1294 (4/23/98 grand jury testimony of Richard Halperin), and Mr.
Halperin said that “there was no implied time constraint or re-
quirement for fast action.” Supp. at 1286 (3/27/98 FBI Form 302
Interview of Richard Halperin).

Ms. Lewinsky interviewed with Mr. Halperin on December 18,
1997, in New York. Supp. at 1282 (1/26/98 FBI Form 302 Interview
of Richard Halperin). At the end of the Lewinsky interview, Mr.
Halperin thought Ms. Lewinsky would be “shipped to Revlon” for
consideration of opportunities there. Supp. at 1287 (3/27/98 FBI
Form 302 Interview of Richard Halperin). Earlier that week, Mr.
Halperin had sent Ms. Lewinsky’s resume to Mr. Jaymie Durnan
of MacAndrews & Forbes for his consideration. Ibid.

Mr. Durnan became aware of Ms. Lewinsky in mid-December
1997. Supp. at 1053 (3/27/98 FBI Form 302 Interview of Jaymie
Durnan). At that time, he reviewed her resume and decided to
interview her after the first of the year. Ibid. (He was going on va-
cation the last two weeks of December.) Ibid. When he returned
from vacation, he had his assistant schedule an interview with Ms.
Lewinsky for January 7, 1998, but, because of scheduling problems,
he rescheduled the interview for the next day January 8, 1998.
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Supp. at 1049 (1/26/98 FBI Form 302 Interview of Jaymie Durnan).
Mr. Durnan’s decision to interview Ms. Lewinsky was made inde-
pendently of the decision by Mr. Halperin to interview her. Indeed,
only when Mr. Durnan interviewed Ms. Lewinsky in January did
he discover that she had had a December interview with Mr.
Halperin. Ibid.

Ms. Lewinsky interviewed with Mr. Durnan on the morning of
January 8th. Mr. Durnan thought she was impressive for entry
level work. Supp. at 1049 (1/26/98 FBI Form 302 Interview of
Jaymie Durnan). After that interview, Mr. Durnan concluded that
Ms. Lewinsky would have “fit in” at the parent company
(MacAndrews & Forbes), but that there was nothing available at
the time that matched her interest. He also thought she might be
suitable for MacAndrews & Forbes’ subsidiary Revlon. Supp. at
1054 (3/27/98 FBI Form 302 Interview of Jaymie Durnan). He de-
cided to send her resume to Revlon. He left a message for Ms.
Allyn Seidman (Senior VP of Corporate Communications) at Revlon
and forwarded Ms. Lewinsky’s resume to her. Supp. at 1049-50 (1/
26/98 FBI Form 302 Interview of Jaymie Durnan).

That same day, Mr. Jordan spoke to Mr. Ronald Perelman, CEO
of MacAndrews & Forbes, by telephone and mentioned to Mr.
Perelman that Ms. Lewinsky had interviewed with MacAndrews &
Forbes. However, Mr. Jordan made no specific requests and did not
ask Mr. Perelman to intervene. Supp. at 3273 (1/26/98 FBI Form
302 Interview of Ronald Perelman); Supp. at 3276 (3/27/98 FBI
Form 302 Interview of Ronald Perelman). Later that day, Mr.
Durnan spoke to Mr. Perelman, who mentioned that he had had
a call from Mr. Jordan about a job candidate. Mr. Perelman simply
told Mr. Durnan “let’s see what we can do,” and Mr. Perelman
later told Mr. Jordan that they would do what they could. Mr. Jor-
dan expressed no time constraint to Mr. Perelman. Ibid.

By the time Mr. Perelman spoke to Mr. Durnan, Mr. Durnan had
already passed on Ms. Lewinsky’s resume to Ms. Seidman at
Revlon. Supp. at 1049-50 (1/26/98 FBI Form 302 Interview of
Jaymie Durnan). After speaking with Mr. Perelman, Mr. Durnan
actually spoke to Ms. Seidman about Ms. Lewinsky for the first
time. Supp. at 1054-55 (3/27/98 FBI Form 302 Interview of Jaymie
Durnan). Upon speaking to Ms. Seidman about Ms. Lewinsky, Mr.
Durnan did not tell Ms. Seidman that CEO Perelman had ex-
pressed an interest in Lewinsky. Supp. at 1055 (3/27/98 FBI Form
302 Interview of Jaymie Durnan). Rather, he simply told Ms.
Seidman that if she liked Ms. Lewinsky, she should hire her. Supp.
at 1050 (1/26/98 FBI Form 302 Interview of Jaymie Durnan).

According to Mr. Durnan, Mr. Perelman never said or implied
that Ms. Lewinsky had to be hired. Indeed, Mr. Durnan concluded
that Ms Lewinsky’s hiring was not mandatory. Supp. at 1055 (3/
27/98 FBI Form 302 Interview of Jaymie Durnan). According to
Ms. Seidman, Mr. Durnan told Ms. Seidman that he thought she
should interview Ms. Lewinsky because he thought she was a good
candidate. Supp. at 3634 (4/23/98 grand jury testimony of Allyn
Seidman). In fact, there is nothing in the record to suggest that
Ms. Seidman even knew that Mr. Perelman had any interest at all
in Ms. Lewinsky. Supp. at 3643 (4/23/98 grand jury testimony of
Allyn Seidman). And there’s no evidence that Mr. Perelman in-
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structed or suggested to Ms. Seidman that she conduct that inter-
view. Supp. at 3642 (4/23/98 grand jury testimony of Allyn
Seidman). Having seen his name in Ms. Lewinsky’s application ma-
terials, Ms. Seidman was aware that Ms. Lewinsky had some con-
nection with Mr. Jordan, but there is no evidence that Ms.
Seidman was aware of Mr. Jordan’s January 8th call to Mr.
Perelman. Supp. at 3643 (4/23/98 grand jury testimony of Allyn
Seidman).

In fact, the next day when Ms. Seidman interviewed Ms.
Lewinsky, she liked her so well she decided to hire her that very
day. Supp. at 3643 (4/23/98 grand jury testimony of Allyn
Seidman). And when Ms. Seidman decided to hire Ms. Lewinsky,
there is no evidence that Mr. Perelman or Mr. Durnan or Mr.
Halperin told her to do that. Supp. at 3643 (4/23/98 grand jury tes-
timony of Allyn Seidman). The decision to hire Ms. Lewinsky was
made by Ms. Seidman completely unaware of Mr. Jordan’s January
8 telephone call.

c. The Referral Falsely Suggests Obstruction by Suppressing
Crucial Facts

As the foregoing narrative establishes, there was a great deal
more to Ms. Lewinsky’s job search that the Referral acknowledges.
Indeed, the events of December and January (upon which the Re-
ferral’s obstruction theory places such reliance) assume quite a dif-
ferent cast when the details are filled in. It becomes clear that the
Referral has completely suppressed a host of pertinent facts, every
one of them relevant to the question whether Ms. Lewinsky’s job
was procured at a crucial time in the Jones case in exchange for
a false affidavit or to buy her silence. Among those set forth in the
above narrative, those omitted facts include the following:

o That Ms. Lewinsky believed that her discussions with the
President about a job were “part of her relationship with” the
President. App. at 1461 (7/31/98 FBI From 302 Interview).

» That Ms. Lewinsky raised the prospect of moving to New York
in a September 2, 1997 e-mail message to a friend. App. at 2811;

e That the idea of obtaining Mr. Jordan’s assistance may have
originated with Ms. Tripp. App. at 822-24 (8/6/98 grand jury testi-
mony of Ms. Lewinsky);

e That Ms. Lewinsky was simultaneously pursuing New York
jobs through avenues other than the President and his associates,
Supp. at 11 (2/26/98 FBI Form 302 Interview of Kenneth Bacon);

e That those efforts occurred well before her name appeared on
the witness list in the Jones case, Supp. at 11 (2/26/98 FBI Form
302 Interview of Kenneth Bacon);

e That Mr. Jordan put no pressure on Mr. Peter Georgescu of
Young & Rubicam/Burson Marsteller and that Mr. Georgescu told
Mr. Jordan that the company “would take a look at Ms. Lewinsky
in the usual way.” Supp. at 1219 (1/29/98 FBI Form 302 Interview
of Peter Georgescu), that Mr. Georgescu’s involvement would be
“arm’s length,” and that after he set up the initial interview, Ms.
Lewinsky would be “on [her] own from that point,” Supp. at 1222
(3/25/98 FBI Form 302 Interview of Peter Georgescu);

* That Ms. Lewinsky’s interview with a Ms. Celia Berk of
Burson-Marsteller was handled “by the book”, Supp. at 111 (3/31/
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98 FBI Form 302 Interview of Celia Berk), and that it “went
through the normal stops.” Ibid.;

e That Burson-Marsteller never offered Ms. Lewinsky a job;

o That Ms. Lewinsky’s initial contact with American Express
was not extraordinary because according to Ms. Ursula Fairbairn,
there was nothing unusual for board members or company officers
to recommend talented people for work at American Express, Supp.
at 1087 (1/29/98 FBI Form 302 Interview of Ursula Fairbairn);

e That Mr. Jordan had recently made another employment rec-
ommendation to Ms. Fairbairn at American Express, Supp. at 1087
(1/29/98 FBI Form 302 Interview of Ursula Fairbairn);

e That Ms. Fairbairn felt that no pressure was exerted by Mr.
Jordan, Supp. at 1087 (1/29/98 FBI Form 302 Interview of Ursula
Fairbairn);

e That the person Ms. Lewinsky interviewed with at American
Express, an official named Mr. Thomas Schick, never talked to Mr.
Jordan at any time during this process, Supp. at 3521 (1/29/98 FBI
Form 302 Interview of Thomas Schick);

» That Mr. Schick stated that he felt absolutely no pressure to
hire Ms. Lewinsky, Supp. at 3521 (1/29/98 FBI Form 302 Interview
of Thomas Schick);

o That during Ms. Lewinsky’s interview with Mr. Schick on De-
cember 23, 1997, she was told that she lacked the qualifications
necessary for the position, App. 1480 (8/1/98 FBI Form 302 Inter-
view of Ms. Lewinsky);

e That Ms. Lewinsky was never offered a job at American Ex-
press;

* That the person Mr. Jordan first contacted at MacAndrews &
Forbes/Revlon was an Executive Vice President named Mr. Richard
Halperin who said that it was not unusual for Mr. Jordan to call
him with an employment recommendation, Supp. at 1281 (1/26/98
FBI Form 302 Interview of Richard Halperin), and that he did not
think there was anything unusual about Mr. Jordan’s request,
Supp. at 1286 (3/27/98 FBI Form 302 Interview of Richard
Halperin);

e That in Mr. Jordan’s call to Mr. Halperin, Mr. Jordan did not
“ask [Halperin] to work on any particular kind of timetable,” Supp.
at 1294 (4/23/98 grand jury testimony of Richard Halperin), and
that “there was no implied time constraint or requirement for fast
action,” Supp. at 1286 (3/27/98 FBI Form 302 Interview of Richard
Halperin);

e That Ms. Lewinsky’s interview with Mr. Halperin was sched-
uled for December 18, 1997 in New York at her request, Supp. at
1282 (1/26/98 FBI Form 302 Interview of Richard Halperin);

e That earlier that week, Mr. Halperin, with no input from Mr.
Jordan or MacAndrews and Forbes CEO Ronald Perelman, had
sent Ms. Lewinsky’s resume to Jaymie Durnan for his consider-
ation, Ibid.;

e That Mr. Durnan became aware of Ms. Lewinsky in mid-De-
cember 1997, Supp. at 1053 (3/27/98 FBI Form 302 Interview of
Jaymie Durnan), and that at that time, he reviewed her resume
and decided to interview her after the first of the year, Ibid.;

e That when Mr. Durnan returned from vacation, he had his as-
sistant schedule an interview with Ms. Lewinsky for January 7,
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1998, but, because of scheduling problems, he rescheduled the
interview for the next day January 8, 1998, Supp. at 1049 (1/26/
98 FBI Form 302 Interview of Jaymie Durnan);

e That Mr. Durnan’s decision to interview Ms. Lewinsky was
}Iilade independently of the decision by Mr. Halperin to interview

er;

o That when Ms. Lewinsky interviewed with Mr. Durnan on the
morning of January 8th, Mr. Durnan thought she was impressive
for entry level work, Supp. at 1049 (1/26/98 FBI Form 302 Inter-
view of Jaymie Durnan);

» That Mr. Durnan concluded that Ms. Lewinsky would have “fit
in” at the parent company (MacAndrews & Forbes Holdings) but
that there was nothing available at the time that matched her in-
terest and so, for that reason, he referred her to Revlon, thinking
she might be suitable for that company, Supp. at 1054 (3/27/98 FBI
Form 302 Interview of Jaymie Durnan). He decided to send her re-
sume to Revlon;

e That, as the Referral makes so much of, Mr. Jordan did speak
to CEO Ronald Perelman on January 8, 1998, but that Mr. Jordan
made no specific requests and did not ask Mr. Perelman to inter-
vene, Supp. at 3273 (1/26/98 FBI Form 302 Interview of Ronald
Perelman); Supp. at 3276 (3/27/98 FBI Form 302 Interview of Ron-
ald Perelman);

e That in that call, Mr. Jordan did not say that there was any
time constraint involved in considering Ms. Lewinsky for a job,
Supp. at 3276 (3/27/98 FBI Form 302 Interview of Ronald
Perelman);

* That on that same day, Mr. Perelman spoke to Mr. Durnan
about Ms. Lewinsky, but he simply told Mr. Durnan “let’s see what
we can do,” Ibid., and later told Mr. Jordan only that they would
do what they could, Ibid.;

e That at the time Mr. Perelman spoke to Mr. Durnan, Mr.
Durnan had already passed Ms. Lewinsky’s resume over to Ms.
Allyn Seidman (Senior VP Corporate Communications) at Revlon,
Supp. at 1049-50 (1/26/98 FBI Form 302 Interview of Jaymie
Durnan);

» That upon first speaking to Ms. Seidman about Ms. Lewinsky,
Mr. Durnan did not tell Ms. Seidman that CEO Perelman had ex-
pressed an interest in Lewinsky. Supp. at 1055 (3/27/98 FBI Form
302 Interview of Jaymie Durnan). Rather, he simply told Ms.
Seidman that if she liked ML, she should hire her, Supp. at 1050
(1/26/98 FBI Form 302 Interview of Jaymie Durnan);

* That Mr. Perelman never said or implied that Ms. Lewinsky
had to be hired and that Mr. Durnan concluded that Ms.
Lewinsky’s hiring was not mandatory, Supp. at 1055 (3/27/98 FBI
Form 302 Interview of Jaymie Durnan);

* That according to Ms. Seidman, Mr. Durnan told Ms. Seidman
that he thought she should interview Ms. Lewinsky because he
thought she was a good candidate, Supp. at 3634 (4/23/98 grand
jury testimony of Allyn Seidman);

e That according to Ms. Seidman, when she interviewed Ms.
Lewinsky, she liked her a great deal and so decided to hire her
that very day, Supp. at 3643 (4/23/98 grand jury testimony of Allyn
Seidman);
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* And that when Ms. Seidman decided to hire Ms. Lewinsky,
there is no evidence that Mr. Perelman or Mr. Durnan or Mr.
Halperin told her to do that, Supp. at 3643 (4/23/98 grand jury tes-
timony of Allyn Seidman).

Every one of the foregoing facts is relevant to the case for ob-
struction of justice. Every one of them suggests that there was no
obstruction. And every one of them is missing from the Referral.

d. The Referral Omits Ms. Lewinsky’s Own Statement of Her
Reason for Seeking the President’s Help in Obtaining A
New York Job

Ms. Lewinsky expressly told the OIC that her principal reason
for moving to New York was her understanding—growing through-
out 1997 and confirmed on October 6, 1997—that she would never
work in the White House again:

“LEWINSKY advised that the main reason she looked for a job
in New York was because TRIPP said that ‘KATE at NSC’ said
LEWINSKY would never get a job in the White House . . .”
LEWINSKY advised TRIPP told LEWINSKY this in an October 6,
1997 telephone call. App. at 1419-20 (7/29/98 FBI Form 302 Inter-
view of Ms. Lewinsky).

Despite the fact that Ms. Lewinsky stated that this was her
“main reason for look[ing] for a job in New York,” that statement
is nowhere to be found in the Referral. And despite the fact that
she apparently reached this decision on October 6, 1997, that fact
too is not part of the Referral’s chronology of “key events.” These
two facts sharply undermine the OIC’s insistence that the Presi-
dent’s assistance to Ms. Lewinsky in obtaining a job in New York
was motivated by an intent to obstruct justice in the Jones case’s
December-January discovery proceedings, but they are missing
from the Referral.

e. The Referral Leaves Out Direct Evidence Contradicting the
Notion that Ms. Lewinsky’s Job Was Procured in Ex-
change for Silence or for a False Affidavit

The OIC’s chronology of key events plainly intends to suggest
that Ms. Lewinsky’s Jones affidavit was signed in exchange for a
New York job. What the chronology omits are the following state-
ments made by Ms. Lewinsky showing that there simply was no
Job-for-affidavit deal of any kind:

“[tIhere was no agreement with the President, JORDAN, or any-
one else that LEWINSKY had to sign the Jones affidavit before
getting a job in New York. LEWINSKY never demanded a job from
JORDAN in return for a favorable affidavit. Neither the President
nor JORDAN ever told LEWINSKY that she had to lie.” App. at
1398 (7/27/98 FBI Form 302 Interview of Ms. Lewinsky); and that
the only person who suggested that she sign the affidavit in ex-
change for a job was Ms. Tripp: “TRIPP told LEWINSKY not to
sign the affidavit until LEWINSKY had a job.” App. at 1493 (8/2/
98 FBI Form 302 Interview of Ms. Lewinsky);

Ms. Tripp made Ms. Lewinsky promise her not to sign an affida-
vit without first telling Jordan “no job, no affidavit.” App. at 900
(8/6/98 grand jury testimony of Ms. Lewinsky);
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Ms. Tripp said to Ms. Lewinsky: “Monica, promise me you won’t
sign the affidavit until you get the job. Tell Vernon you won’t sign
the affidavit until you get the job because if you sign the affidavit
before you get the job they’re never going to give you the job.” App.
at 902 (8/6/98 grand jury testimony of Ms. Lewinsky);

Ms. Lewinsky reiterated that, “as I mentioned earlier, she
[Tripp] made me promise her that I wouldnt sign the affidavit
until I got the job.” App. at 933 (8/6/98 grand jury testimony of Ms.
Lewinsky);

“I [Ms. Lewinsky] told Mr. Jordan I wouldn’t sign the affidavit
until I got a job. That was definitely a lie, based on something
Linda had made me promise her on January 9th.” App. at 1134 (8/
20/98 grand jury testimony of Ms. Lewinsky).

Five distinct statements by Ms. Lewinsky make Ms. Tripp the
sole source of the job-for-affidavit notion which the OIC holds out
as the heart of the obstruction case. Ms. Lewinsky’s recitation of
Ms. Tripp’s statements are the only direct evidence contained in
the appendices bearing on that idea. Yet these statements are no-
where to be found in the Referral.

f- The Referral Suppresses Directly Exculpatory Statements of
Ms. Lewinsky

Finally, the OIC’s chronology of key events fails to include the
following three statements of Ms. Lewinsky bearing directly on the
core of this issue. The first was made in Ms. Lewinsky’s original
proffer on February 1, 1998:

“Neither the Pres[ident] nor Mr. Jordan (or anyone on their behalf) asked or en-
couraged me to lie.” App. at 718.

The second was made in her very first interview with the OIC:

[tlhere was no agreement with the President, JORDAN, or anyone else that
LEWINSKY had to sign the Jones affidavit before getting a job in New York.
LEWINSKY never demanded a job from JORDAN in return for a favorable affidavit.
Neither the President nor JORDAN ever told LEWINSKY that she had to lie.

App. at 1398 (7/27/98 FBI Form 302 Interview of Ms. Lewinsky).
The third was made at the close of Ms. Lewinsky’s grand jury testi-
mony in response to a question from a grand juror:

Q. Monica, is there anything that you would like to add to your prior testimony

. . anything that you think needs to be amplified on or clarified?

A

.. . . I would just like to say that no one ever asked me to lie and I was never
promised a job for my silence.

App. at 1161 (8/20/98 grand jury testimony of Ms. Lewinsky).

From initial proffer to the last minutes of her grand jury appear-
ance, the testimony of Ms. Lewinsky (the OIC’s principal witness)
has been clear and consistent on this obstruction issue: she was
never asked or encouraged to lie or promised a job for silence or
for a favorable affidavit.

g. Conclusion

There was no obstruction of justice in connection with Ms.
Lewinsky’s job search. That search was undertaken long before her
involvement in the Jones case was known to anyone. It involved in-
dividuals other than the President and his friends. It resulted in
several dead ends. It was not conducted according to any timetable,
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explicit or tacit. It was completed without pressure of any kind and
without reference to the Jones case.

The Referral’s insinuations to the contrary are just that. When
the omissions and falsely suggestive juxtapositions are examined,
the truth becomes clear: The jobs-based obstruction charge lacks
even the most basic circumstantial support.

3. The President Did Not Have an Agreement or Understanding
with Ms. Lewinsky to Lie Under Oath

The Committee appears to be considering an article of impeach-
ment concerning the assertion in the Referral that President Clin-
ton and Ms. Lewinsky had an understanding or agreement that
they would lie under oath in the Jones case about their relation-
ship. Ref. at 173; see also Schippers Presentation at 13 (“the two
agreed that they would employ the same cover story in the Jones
case”). Both the Starr Referral and the Majority’s presentation sim-
ply ignore the fact that neither Ms. Lewinsky nor the President
testified that they had any such agreement regarding their testi-
mony in the Jones case. To the contrary, Ms. Lewinsky stated re-
peatedly that she was neither asked nor encouraged to lie, by the
President or anyone else on his behalf. And Ms. Lewinsky never
testified that the President ever discussed with her in any way the
substance or content of his own testimony. There simply was no
such agreement, and neither the OIC nor the majority have cited
any testimony by either of the supposed conspirators that supports
one. This allegation of obstruction of justice attempts to rest solely
on the shaky basis that the President and Ms. Lewinsky attempted
to conceal the improper nature of their relationship while it was
on-going.

In the Referral, Mr. Starr inexplicably never once quotes Ms.
Lewinsky’s repeated, express denials that anyone had told her to
lie in the Jones case and therefore does not even attempt to rec-
oncile them with his theory of obstruction:

* “Neither the Pres[ident] nor Mr. Jordan (or anyone on their be-
half) asked or encouraged Ms. L[ewinsky] to lie.” App. at 718 (2/
1/98 Proffer).

o “T think I told [Tripp] that—you know at various times the
President and Mr. Jordan had told me I had to lie. That wasn’t
true.” App. at 942 (Ms. Lewinsky’s 8/6/98 grand jury testimony).

* “T think because of the public nature of how this investigation
has been and what the charges aired, that I would just like to say
that no one ever asked me to lie and I was never promised a job
for my silence.” App. at 1161 (Ms. Lewinsky’s 8/20/98 grand jury
testimony).

e “Neither the President nor Jordan ever told Lewinsky that she
had to lie.” App. at 1398 (7/27/98 FBI Form 302 Interview of Ms.

Lewinsky).
e “Neither the President nor anyone ever directed Lewinsky to
say anything or to lie . . .” App. at 1400 (7/27/98 FBI Form 302

Interview of Ms. Lewinsky).

The Referral alleges that during the course of their admittedly
improper relationship, the President and Ms. Lewinsky concealed
the nature of their relationship from others. This is hardly a re-
markable proposition. The use of “cover stories” to conceal such a
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relationship, apart from any proceeding, 1is, however
unpraiseworthy, not unusual and certainly not an obstruction of
justice. Ms. Lewinsky’s explicit testimony clearly indicates that the
conversations she said she had with the President about denying
the relationship had occurred long before her involvement in the
Jones case. The following exchange occurred between Ms. Lewinsky
and a grand juror:

Q. Is it possible that you had these discussions [about denying the relationship]
after you learned that you were a witness in the Paula Jones case?

A. T don’t believe so. No.

Q. Can you exclude that possibility?
A. T pretty much can. . . .

App. at 1119 (8/20/98 grand jury testimony of Ms. Lewinsky).

The Starr Referral cites only one specific statement that Ms.
Lewinsky claims the President made to her regarding the sub-
stance of her testimony. Ms. Lewinsky testified that “At some point
in the conversation, and I don’t know if it was before or after the
subject of the affidavit came up, [the President] sort of said, ‘You
know, you can always say you were coming to see Betty or that you
were bringing me letters.”” App. at 843 (8/6/98 grand jury testi-
mony of Ms. Lewinsky). As an initial matter, the President stated
in his grand jury testimony that he did not recall saying anything
like that in connection with Ms. Lewinsky’s testimony in the Jones
case:

Q. And in that conversation, or in any conversation in which you informed her
she was on the witness list, did you tell her, you know, you can always say that
yﬁut‘;zvere coming to see Betty or bringing me letters? Did you tell her anything like
that?

A. I don’t remember. She was coming to see Betty. I can tell you this. I absolutely
never asked her to lie.

App. at 568. The President testified that he and Ms. Lewinsky
“might have talked about what to do in a non-legal context at some
point in the past,” but that he had no specific memory of that con-
versation. App. at 569.

Even if that conversation did take place, neither of those two am-
biguous statements would be false, and neither statement was ever
made by Ms. Lewinsky in the Jones case. Ms. Lewinsky stated on
several occasions that the so-called “cover stories” were not false.
In her handwritten proffer, Ms. Lewinsky stated that the President
told her if anyone asked her about her visits to the Oval Office,
that she could say “she was bringing him letters (when she worked
in Legislative Affairs) or visiting Betty Currie (after she left the
White House).” App. at 709 (2/1/98 Proffer). Ms. Lewinsky ex-
pressly told the OIC: “There is truth to both of these statements.”
App. at 709 (2/1/98 Proffer) (emphasis added). Ms. Lewinsky also
said that this conversation took place “prior to the subpoena in the
Paula Jones case.” App. at 718 (2/1/98 Proffer) (emphasis added).
Ms. Lewinsky alleged that the President mentioned these expla-
nations again after the President told her she was on the witness
list and reiterated that “[n]either of those statements [was] untrue.”
App. at 712 (2/1/98 Proffer) (emphasis added). Ms. Lewinsky also
stated in her proffer that “[t]o the best of Ms. L’'s memory, she does
not believe they discussed the content of any deposition that Ms.
L might be involved in at a later date.” App. at 712 (2/1/98 Proffer).
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Ms. Lewinsky testified to the grand jury that she did bring pa-
pers to the Oval Office and that on some occasions, she visited the
Oval Office only to see Ms. Currie:

Q Did you actually bring [the President] papers at all?
A. Yes

Q All rlght And tell us a little about that.
A. Tt varied. Sometimes it was just actual copies of letters. . . .

App. at 774-75 (8/6/98 grand jury testimony of Ms. Lewinsky).

“I saw Betty on every time that I was there . . . most of the time my purpose
was to see the President, but there were some times when I did just go see Betty
but the President wasn’t in the office.

App. at 775 (8/6/98 grand jury testimony of Ms. Lewinsky).

Mr. Starr and the Schippers’ presentation ignore Ms. Lewinsky’s
assertion that the so-called “cover stories” were literally true, at-
tempting instead to build an obstruction case on the flimsy asser-
tions that (1) her White House job never required her to deliver pa-
pers for the President’s signature; and (2) her ¢rue purpose in visit-
ing the Oval Office was to see the President, and not Ms. Currie.
Ref. at 176-77. In other words, the OIC suggests that these re-
sponses might have been misleading. But literal truth is a critical
issue in perjury and obstruction cases, as is Ms. Lewinsky’s belief
that the statements were, in fact, literally true.

4. The President Did Not Obstruct Justice by Suggesting Ms.
Lewinsky Could File an Affidavit

The Starr Referral alleges that President Clinton endeavored to
obstruct justice based on Ms. Lewinsky’s testimony that the Presi-
dent told her, “Well maybe you can sign an affidavit” in the Jones
case. See App. at 843; Ref. at 173. The President never told Ms.
Lewinsky to file a false affidavit or otherwise told her what to say
in the affidavit—indeed the OIC makes no contention that the
President ever told Ms. Lewinsky to file a false affidavit. But a sug-
gestion that perhaps she could submit written testimony in lieu of
a deposition, if he made it, is hardly improper—let alone an ob-
struction of justice. The President was aware that other potential
deponents in the Jones case had filed affidavits in an attempt to
avoid the expense, burden, and humiliation of testifying in the
Jones case, and that there was a chance that doing so might enable
Ms. Lewinsky to avoid testifying. Even if the affidavit did not dis-
close every possible fact regarding their relationship, since the
Jones case concerned allegations of nonconsensual sexual solicita-
tion, a truthful albeit limited affidavit might have allowed her to
have avoided giving a Jones deposition.

The President’s testimony overwhelmingly indicates that he had
no intention that Ms. Lewinsky file a false affidavit—and no testi-
mony to the contrary has been presented. No fewer than eight times
in his testimony to the grand jury, the President explained that he
thought she could and would execute a truthful affidavit that
would establish she was not relevant to the Jones case:

q “9. Did you talk with Ms. Lewinsky about what she meant to write in her affi-
avit?

A. I didn’t talk to her about her definition. I did not know what was in this affida-
vit before it was filled out specifically. I did not know what words were used specifi-

cally before it was filled out, or what meaning she gave to them. But I'm just telling
you that it’s certainly true what she says here, that we didn’t have—there was no
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employment, no benefit in exchange, there was nothing having to do with sexual
harassment. And if she defined sexual relationship in the way that I think most
Americans do, meaning intercourse, then she told the truth.” App. at 474.

¢ “You know, I believed then, I believe now, that Monica Lewinsky could have
sworn out an honest affidavit, that under reasonable circumstances, and without the
benefit of what Linda Tripp did to her, would have given her a chance not to be
a witness in this case.” App. at 521.

ewhich, under reasonable circumstances with fair-minded, non-politically oriented
people, would result in her being relieved of the burden to be put through the kind
of testimony that, thanks to Linda Tripp’s work with you and with the Jones law-

yers, she Would have been put through. I don’t think that’s dishonest, I don’t think
that s illegal.” App. at 529.

e “But I also will tell you that I felt quite comfortable that she could have exe-
cuted a truthful affidavit, which would not have disclosed the embarrassing details
of the relationship that we had had, which had been over for many, many months
by the time this incident occurred.” App. at 568-69.

e “I said I thought this could be a truthful affidavit. And when I read it, since
that’s the way I would define it, since—keep in mind, she was not, she was not
bound by this sexual relations definition, which is highly unusual; I think anybody
would admit that. When she used a different term, sexual relationship, if she meant
by that what most people meant by it, then that is not an untruthful statement.”
App. at 474-75.

¢ “TI believe that the common understanding of the term, if you say two people
are having a sexual relationship, most people believe that includes intercourse. So,
if that’s what Ms. Lewinsky thought, then this is a truthful affidavit. I don’t know
what was in her mind. But if that’s what she thought, the affidavit is true.” App.
at 475.

* “Q. Did you tell her to tell the truth?

“A. Well, I think the implication was she would tell the truth. I've already told
you that I felt strongly that she could issue, that she could execute an affidavit that
would be factually truthful, that might get her out of having to testify. Now, it obvi-
ously wouldn’t if the Jones people knew this, because they knew that if they could
get this and leak it, it would serve their larger purposes, even if the judge ruled
that she couldn’t be a witness in the case. The judge later ruled she wouldn’t be
a witness in the case. The judge later ruled the case had no merit.

So, I knew that. And did I hope she’d be able to get out of testifying on an affida-
vit? Absolutely. Did I want her to execute a false affidavit? No, I did not.” App. at
571.

e “I believe at the time that she filled out this affidavit, if she believed that the
definition of sexual relationship was two people having intercourse, then this is ac-
curate. And I believe that is the definition that most ordinary Americans would give
it.

If you said Jane and Harry have a sexual relationship, and you’re not talking
about people being drawn into a lawsuit and being given definitions, and then a
great effort to trick them in some way, but you are just talking about people in ordi-
nary conversations, I'll bet the grand jurors, if they were talking about two people
they know, and said they have a sexual relationship, they meant they were sleeping
together; they meant they were having intercourse together.” App. at 473.

There is simply no evidence that contradicts the President’s stated
intention that the affidavit be limited but truthful. In other words,
there is simply no evidence that the President had any “corrupt”
intent, which is a requisite element of obstruction of justice.

Ms. Lewinsky’s repeated statements that she was not asked or
encouraged to lie similarly negate the allegation that the President
asked or encouraged her to file a false affidavit, and yet Mr. Starr
omitted these statements from his Referral:

e “Neither the Pres[ident] nor Mr. Jordan (or anyone on their behalf) asked or
encouraged Ms. Llewinsky] to lie.” App. at 718 (2/1/98 Proffer).

“I think I told [Tripp] that—you know at various times the President and Mr.
Jordan had told me I had to lie. That wasn’t true.” App. at 942 (8/6/98 grand jury
testimony).

¢ “I think because of the public nature of how this investigation has been and
what the charges aired, that I would just like to say that no one ever asked me to
lie and I was never promised a job for my silence.” App. at 1161 (8/20/98 grand jury
testimony).
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* “Neither the President nor Jordan ever told Lewinsky that she had to lie.” App.
at 1398 (7/27/98 FBI Form 302 Interview of Ms. Lewinsky).

e “Neither the President nor anyone ever directed Lewinsky to say anything or
to lie . . .” App. at 1400 (7/27/98 FBI 302 Form Interview of Ms. Lewinsky).

Furthermore, Ms. Lewinsky states that she believed, when she
executed the affidavit, that it was accurate given what she believed
to be the definition of a “sexual relationship”:

e “Ms. Llewinsky] was comfortable signing the affidavit with regard to the sexual
relationship because she could justify to herself that she and the Pres[ident] did not
have sexual intercourse.” App. at 718 (2/1/98 Proffer).

¢ “Lewinsky said her use of the term “having sex” means having intercourse . .
.” App. at 1558 (8/19/98 FBI 302 Form Interview of Ms. Lewinsky).

¢ “I never even came close to sleeping with [the President] . . . We didn’t have
sex . . . Having sex is having intercourse . . . Having sex is having intercourse.
That’s how most people would—" Supp. at 2664 (Linda Tripp tape of a conversation
between Ms. Lewinsky and Ms. Tripp).14°

Moreover, Ms. Lewinsky told the OIC that she believed the
President himself made such a distinction: “After having a relation-
ship with him, Lewinsky deduced that the President, in his mind,
apparently does not consider oral sex to be sex. Sex to him must
mean intercourse.” App. at 1558 (8/19/98 FBI 302 Form Interview
of Ms. Lewinsky).

In short, the President never told Ms. Lewinsky what to say in
the affidavit, he knew that Ms. Lewinsky had her own lawyer to
protect her interests, and he expressly declined the opportunity to
review the content of the affidavit, according to Ms. Lewinsky, see
App. at 1489 (8/2/98 FBI Form 302 Interview of Ms. Lewinsky).
The President repeatedly testified that he did not intend Ms.
Lewinsky to file a false affidavit, and the above-referenced state-
ments of Ms. Lewinsky indicate that, at the time she executed it,
she believed her affidavit was literally true.

The OIC’s allegation depends on the argument that it somehow
was an obstruction of justice to fail to ensure that Ms. Lewinsky
volunteered in her affidavit all information that the Jones lawyers
might have used to attack the President in their politically moti-
vated lawsuit. There simply is no such duty under the law, nor
does the OIC cite any basis for such a duty. Civil litigation is based
upon an adversarial process of determining truth, and a party is
under no affirmative obligation to assist an opponent in every way
it can.

The OIC also claims that the President obstructed justice by al-
legedly suggesting a misleading answer to a hypothetical question
posed to him by Ms. Lewinsky. Ref. at 178. Ms. Lewinsky told the
grand jury that in a phone conversation with the President on Jan-
uary 5, she told him that Mr. Carter had asked her some sample
questions that she was unsure of how to answer. App. at 912-13
(8/6/98 grand jury testimony of Ms. Lewinsky). One of the ques-
tions was how she got her job at the Pentagon. Id. Ms. Lewinsky
told the grand jury that “when I told him the questions about my
job at the Pentagon, he said, “Well, you could always say that the
people in Legislative Affairs got it for you or helped you get it.”
And there was a lot of truth to that. I mean, it was a generality,

149A friend of Ms. Lewinsky’s also testified that she believed that Ms. Lewinsky did not lie
in her affidavit based on her understanding that when Ms. Lewisnky referred to “sex” she
meant intercourse. Supp. at 4597 (6/23/98 grand jury testimony of Ms. Dale Young).
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but that was—I said ‘Well that’s a good idea. Okay.”” App. at 917
(8/6/98 grand jury testimony of Ms. Lewinsky) (emphasis added). In
her written proffer, Ms. Lewinsky also told the OIC that the Presi-
dent told her she could say “The people in Legislative Affairs
helped you.” App. at 717 (2/1/98 Proffer). She also stated, “this is,
in fact, part of the truth—but not the whole truth.” Id. A third
time, “Lewinsky advised [the OIC] that that explanation was true,
but it was not the entire truth.” App. at 1489 (8/2/98 FBI Form 302
Interview of Ms. Lewinsky).

The OIC claims that this conversation recounted by Ms.
Lewinsky was an obstruction of justice because the President en-
couraged Ms. Lewinsky to file a false affidavit. This conclusion ig-
nores the fact that the conversation recounted by Ms. Lewinsky
had nothing to do with her affidavit. But that is only the first prob-
lem with the OIC’s claim. The Referral also failed to include any
of Ms. Lewinsky’s three separate statements that what the Presi-
dent allegedly had told her to say had “a lot of truth” to it. And,
in claiming that that story was misleading because Ms. Lewinsky
“in fact had been transferred because she was around the Oval Of-
fice too much,” Ref. at 178, the OIC ignored the fact that the ques-
tion asked was not why Ms. Lewinsky was transferred out of the
White House but rather how she got her job at the Pentagon.

Finally, the OIC suggests that the President was “knowingly re-
sponsible” for a misstatement of fact to a federal judge because he
failed to correct a statement made by his lawyer to the court in the
Jones deposition. The President testified to the grand jury that the
lawyers’ argument at the start of the deposition “passed [him] by.”
There is of course no legal obligation imposed on a client to listen
to every word his attorney says, and there is no evidence that the
President focused on or absorbed his attorney’s remark. Without
any evidence whatsoever, the OIC asserts that the President knew
what was said, knew he was somehow responsible for it, knew it
was incorrect, and ignored a duty to correct it. Yet, again, this is
a wholly unsupported allegation of obstruction of justice.

5. The President Did Not Attempt To Influence Betty Currie’s Testi-
mony

The OIC charges that President Clinton obstructed justice and
improperly attempted to influence a witness when he spoke with
Ms. Currie the day after his deposition in the Jones case. The
OIC’s claims are the product of extraordinary overreaching and pej-
orative conjecture—a transparent attempt to draw the most nega-
tive inference possible about lawful conduct.

The President’s actions could not as a matter of law give rise to
either charge because Ms. Currie was not a witness in any proceed-
ing at the time he spoke with her; there was no reason to suspect
she would play any role in the Jones case; her name had not ap-
peared on any of the Jones witness lists; she had not been named
as a witness in the Jones case; and the discovery period in the case
was down to its final days. Nor did the President have any reason
to suspect that the OIC had embarked on a wholly new phase of
its four-year investigation, one in which Ms. Currie would later be
called by the OIC as a witness. To obstruct a proceeding or tamper
with a witness, there must be both a proceeding and a witness.
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Here, there was (as far as the President knew) neither. Further-
more, Ms. Currie testified that she felt no pressure to agree with
the questions that the President asked her. Despite the Referral’s
suggestion to the contrary, there was no reason the President
should not have spoken with Ms. Currie about Ms. Lewinsky.

Indeed, it is hardly surprising that the President would have
reached out to Ms. Currie after the deposition. As he knew, Ms.
Currie was Ms. Lewinsky’s friend. The President had just faced un-
expected, detailed, and hostile questioning from fierce political op-
ponents in the Jones case about Ms. Lewinsky. He was obviously
puzzled at being asked such precise, and in some cases such
bizarrely inaccurate, questions about a past secret relationship.
The President also explained that he was expecting media ques-
tions, based on the Drudge Report indicating that Newsweek was
pursuing the story of his relationship with Ms. Lewinsky. The
President testified:

I do not remember how many times I talked to Betty Currie or when. I don’t. I
can’t possibly remember that. I do remember, when I first heard about this story

breaking, trying to ascertain what the facts were, trying to ascertain what Betty’s
perception was. I remember that I was highly agitated, understandably, I think.

App. at 593. He had no one to whom he could talk freely about the
relationship, but he nonetheless had a desire to find out what
might have transpired with Ms. Lewinsky (e.g., was she—to Ms.
Currie’s knowledge—aiding his opponents in the Jones case?) and
to test whether his recollection was accurate, since he had not an-
ticipated or prepared for such detailed questions.

The President explained to the grand jury, “[Wlhat I was trying
to determine was whether my recollection was right and that she
was always in the office complex when Monica was there. . . . I
was trying to get the facts down. I was trying to understand what
the facts were. . . . I was trying to get information in a hurry. I
was downloading what I remembered.” App. at 507—-08. It was his
belief that Ms. Currie was unaware that he had engaged in im-
proper activity with Ms. Lewinsky, since she had not been in the
White House complex when Ms. Lewinsky had visited on weekends
in 1995-96, and he wanted to reassure himself that that was so.
He also recalled that in 1997, after the improper relationship
ended, he had asked Ms. Currie to try always to be present when
Ms. Lewinsky visited. He wanted to inquire whether that was also
Ms. Currie’s recollection. The President testified “I was not trying
to get Betty Currie to say something that was untruthful. I was
trying to get as much information as quickly as I could.” App. at
508.

Ms. Currie was also asked about this conversation with the
President in the grand jury, and her testimony supports the Presi-
dent’s assertion that he was merely trying to gather information.
First, Ms. Currie stated in her first interview with the OIC that
“Clinton then mentioned some of the questions he was asked at his
deposition. Currie advised the way Clinton phrased the queries,
they were both statements and questions at the same time.” Supp.
at 534 (1/24/98 FBI Form 302 Interview of Ms. Currie). The inter-
view further reflects that “Currie advised that she responded ‘right’
to each of the statements because as far as she knew, the state-
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ments were basically right . . .” Id. Ms. Currie was asked in the
grand jury:

Q. You testified with respect to the statements as the President made them, and,
in particular, the four statements that we’ve already discussed. You felt at the time
that they were technically accurate? Is that a fair assessment of your testimony?

A. That’s a fair assessment.

Q. But you suggested that at the time. Have you changed your opinion about it
in retrospect?

A. T have not changed my opinion, no.

Supp. at 667 (7/22/98 grand jury testimony of Ms. Currie).

Q. Now, back again to the four statements that you testified the President made
to you that were presented as statements, did you feel pressured when he told you
those statements?

A. None whatsoever.

Q. What did you think, or what was going through your mind about what he was
doing?

A. At that time I felt that he was—I want to use the word shocked or surprised
that this was an issue, and he was just talking.

Q. That was your impression that he wanted you to say—because he would end
each of the statements with “Right?,” with a question.

A. T do not remember that he wanted me to say “Right.” He would say “Right”
and I could have said, “Wrong.”

Q. But he would end each of those questions with a “Right?” and you could either
say whether it was true or not true?

A. Correct.

Q. Did you feel any pressure to agree with your boss?

A. None.

Supp. at 668 (7/22/98 grand jury testimony of Ms. Currie) (empha-
sis added). Ms. Currie also testified, “I said ‘Right’ to him because
I thought they were correct, ‘Right, you were never alone with
Monica.” . . .” Supp. at 665 (7/22/98 grand jury testimony of Ms.
Currie).

Ms. Currie’s testimony supports the President’s assertion that he
was looking for information as a result of his deposition. Neither
the testimony of Ms. Currie nor that of the President—the only two
participants in this conversation—supports the inference that the
conversation had an insidious purpose. Furthermore, at the time he
discussed Ms. Lewinsky with Ms. Currie, Ms. Currie was not ex-
pected to be, nor was she, a witness. When the President became
aware that the OIC was investigating his relationship with Ms.
Lewinsky, he repeatedly told Ms. Currie to tell the truth: “I said,
Betty, just don’t worry about me. Just relax, go in there, and tell
the truth.” App. at 591. The President told the grand jury:

And then I remember when I knew she was going to have to testify to the grand
jury, and I, I felt terrible because she had been through this loss of her sister, this
horrible accident Christmas that killed her brother, and her mother was in the hos-
pital. I was trying to do—to make her understand that I didn’t want her to, to be

untruthful to the grand jury. And if her memory was different than mine, it was
fine, just go in there and tell them what she thought. So, that’s all I remember.

App. at 593. And when questioned by the OIC shortly thereafter,
Ms. Currie in fact recounted what she knew about Ms. Lewinsky,
unaffected by the conversation at issue. Neither participant in the
conversation intended that it affect her testimony, and it did not.
Again, the charge is without merit.
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6. The President Did Not Attempt To Influence the Testimony of
“Potential” Grand Jury Witnesses Through His Denials

The Referral also alleges that the President endeavored to ob-
struct justice by denying to several of his aides that he had a sex-
ual relationship with Ms. Lewinsky. Ref. at 197. The statements
made to the Presidential aides (Messrs. John Podesta, Erksine
Bowles, Harold Ickes, and Sidney Blumenthal) cited in the Referral
were made either on the day the Lewinsky story broke (January
21, 1998) or within a few days of that date. Those statements were
concurrent in time with the President’s repeated public statements
to the country denying “sexual relations” with Ms. Lewinsky and
were virtually identical in substance. Having made this announce-
ment to the whole country on television, it is simply absurd to be-
lieve that he was somehow attempting to corruptly influence the
testimony of aides when he told them virtually the same thing at
the same time.

The Supreme Court has stated that in order to constitute ob-
struction of justice, actions must be taken “with an intent to influ-
ence judicial or grand jury proceedings.” United States v. Aguilar,
515 U.S. 592, 599 (1995). There is no evidence that the President
had the intent to do so when he made the alleged statements to
these four individuals. The President spoke with the individuals re-
garding the allegations that had been made against him because
of the long-standing professional and personal relationships that he
shared with them and the responsibility that he felt to address the
concerns that he assumed they would have after hearing such alle-
gations. There is simply no evidence that he spoke with them for
any other reason, and certainly not that he spoke with them in-
tending to obstruct any proceeding.

The mere repetition of a public denial to these aides could not
possibly affect the grand jury process. The testimony elicited from
these aides in the grand jury regarding the President’s statements
was hearsay. The aides were not witnesses to any sexual activity,
and they had no first-hand knowledge pertinent to the denials. The
President never attempted to influence their testimony regarding
their own personal knowledge or observations. Any testimony about
the President’s remarks was merely cumulative of the President’s
own nationally broadcast statements. The suggestion that the
President violated section 1503’s prohibition on “influenc[ing],
obstructling], or imped[ing] the due administration of justice” is
groundless.

Furthermore, the Referral cites no evidence, and there is none,
for the assertion that the President knew these individuals were
going to be grand jury witnesses at that very early stage of the in-
vestigation. The Referral does not allege that any of them were
under subpoena when the statements were made—indeed they
were not. The Referral cites the President’s testimony that he knew
it was possible that if he provided people with factual details sur-
rounding the allegations that had been made that they might be
called as witnesses. But his point was that he did not want to
make them into witnesses through admissions, not that he believed
they would be. As the Supreme Court has made clear, the possibil-
ity that one may or may not be a witness is simply insufficient to
establish obstruction in this context. “[I]f the defendant lacks
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knowledge that his actions are likely to affect the judicial proceed-
ing, he lacks the requisite intent to obstruct.” United States v.
Aguilar, supra, 515 U.S. at 599 (emphasis added). Because of this
requirement, the Supreme Court has held that false statements
made to an individual who merely has the potential to be a wit-
ness, even if the individual is a federal investigative or law enforce-
ment agent, do not constitute obstruction of justice: “We do not be-
lieve that uttering false statements to an investigating agent who
might or might not testify before a grand jury is sufficient to make
out a violation of the catchall provision of § 1503 [of the obstruction
of justice statute].” Id. at 600. Thus, the Referral fails to allege the
most essential elements of obstruction.

Nor is there evidence that the President’s statements constituted
“witness tampering” in violation of section 1512. To make out such
a violation, the government must show that the behavior know-
ingly occurred through one of the specific means set forth in the
statute: intimidation, physical force, threats, misleading conduct or
corrupt persuasion—with intent to influence testimony in a legal
proceeding. None of those requisite means is present or even al-
leged in the Starr Referral. The efforts must be aimed specifically
at obstructing a known legal proceeding. See United States v. Wil-
son, 565 F. Supp. 1416, 1431 (S.D.N.Y. 1983). As explained above,
any statements made to those individuals were made for reasons
wholly separate from and unrelated to any legal proceedings.
Again, there is simply no evidence that when the President re-
peated to aides substantially the same statement he made to the
whole country that he had any thought whatsoever of the grand
jury proceedings, let alone the corrupt intent to influence the grand
jury through the testimony of Presidential aides who were not even
witnesses at that time. Under the Referral’s theory, the OIC could
have subpoenaed to the grand jury any citizen who heard the
President’s denial and thus have created a new violation of law.

In sum, the President’s statements to his aides could not have
obstructed justice as a matter of law. Their legal duty was to an-
swer the prosecutor’s questions and to tell the truth honestly as
they knew it, and the President’s comments in no conceivable way
affected that duty.

The OIC suggests that the President’s delay in acknowledging a
relationship with Ms. Lewinsky somehow contributed to an ob-
struction of justice because it affected how the prosecutors would
conduct the investigation. This claim is unfounded, as a matter of
law. The President had no legal obligation to appear before the
grand jury absent compulsion and every reason not to do so, given
the OIC’s tactics, illegal leaking, and manifest intent to cause him
damage.

VIII. THE PRESIDENT DID NOT ABUSE POWER

The Independent Counsel’s allegation that the President’s asser-
tions of privilege constituted an abuse of power is baseless and dis-
ingenuous. As the Framers recognized, impeachment is justified
only for “the abuse or violation of some public trust.” 150 The record
is devoid of any such improper conduct, a conclusion that Mr.

150 Federalist 65 at 331.
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Schippers apparently also reached as demonstrated by his not in-
cluding an abuse of office charge in his presentation to the Com-
mittee. To the contrary, the record demonstrates that the White
House acted at all times based upon a good faith belief that its nar-
row assertions of privilege were appropriate and its claims were
well founded in existing law. The OIC misstates the record with re-
spect to the litigation over privilege and entirely omits reference to
the occasions when the White House privilege claims were vindi-
cated.

From the inception of the Lewinsky investigation, the OIC’s ob-
jective was clear—to send Congress information that it believed
constituted grounds for impeachment. Public commentators and
members of Congress alike raised the issue of impeachment within
days of the investigation becoming public.151 Indeed, Congressman
Barr had already introduced a resolution on impeachment even be-
fore the Lewinsky investigation began.'52 Thus, from the outset,
the White House reasonably viewed impeachment proceedings as
an imminent possibility. With that in mind, the President con-
sulted with his lawyers and senior staff, and they consulted among
themselves, about political and strategic issues with the expecta-
tion that these conversations were, and would remain, confiden-
tial.1s3 The President had every right and institutional obligation
to seek to preserve the confidentiality of these strategic delibera-
tions.

At no time was executive privilege asserted with any intention
of preventing White House staff from providing the grand jury with
the facts surrounding the President’s relationship with Ms.
Lewinsky. Rather, it was asserted to protect the confidentiality of
conversations dealing with the President’s official functions as he
carried out his duties under the very real threat of impeachment.
These conversations included discussions about whether and to
what extent privileges should be asserted. White House Counsel
consistently attempted to ensure that the OIC had all of the infor-
mation necessary to complete its investigation. Because the OIC
adopted the wholly untenable and absolutist position that no execu-
tive privilege existed whatsoever with respect to its investigation,
the White House had no choice but to assert privilege as narrowly
as possible and allow the courts to uphold precedent and resolve
the legal dispute between the White House and the OIC.

In short, White House claims of privilege have always reflected
a fundamental and good faith disagreement over legal questions.
The sole reason for the assertion of privilege was to protect this
President and future Presidents from unwarranted intrusions into
confidential communications among senior staff.

151 See, e.g., “Bryant Suggests Clinton Should Consider Stepping Aside,” Gannett News Service
(January 27, 1998); “President Imperiled As Never Before,” The Washington Post (January 22,
1998); “Clinton Accused: Guide to Impeachment,” The Independent (January 23, 1998) at 8.

152H. Res. 304, 105th Cong., 1st Sess. (November 5, 1997). See “17 in House Want Clinton
Impeached,” The Washington Times (November 6, 1997) at A3.

153 Declaration of Charles F.C. Ruff (hereinafter, “Ruff Dec.”), at J19-22, 53 (dated March 17,
1998), filed in In re Sealed Case, Misc. No. 98-95 (D.D.C.); United States v. Nixon, 418 U.S.
683, 708 (1974).
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A. THE PRESIDENT PROPERLY ASSERTED EXECUTIVE PRIVILEGE TO
PROTECT THE CONFIDENTIALITY OF COMMUNICATIONS WITH HIS STAFF

It is indisputable that the President of the United States, if he
is to perform his constitutionally assigned duties, must be able to
obtain the most candid, forthright, and well-informed advice from
a wide range of advisors on an even wider array of subjects on a
daily basis. Only last year, the United States Court of Appeals for
the District of Columbia Circuit reaffirmed that principle, empha-
sizing the importance of preserving the confidentiality of presi-
dential communications “to ensure that presidential decision-mak-
ing is of the highest caliber, informed by honest advice and full
knowledge.” In re Sealed Case, 121 F.3d 729, 750 (D.C. Cir. 1997).
The subjects over which the President is entitled to receive con-
fidential advice include national security interests but—contrary to
the unsupported view of the OIC—are not limited to issues of na-
tional security.’® Under these well-established principles, the
OIC’s apparent belief that the assertion of executive privilege over
discussions about political and strategic decisions in the face of im-
pending impeachment proceedings is per se an abuse of power is lu-
dicrous. Indeed, Chief Judge Johnson upheld the White House’s
claim that the communications over which it was asserting privi-
lege were presumptively privileged and thus required the OIC to
make a showing of need sufficient to overcome the privilege.1%5 Al-
though she ultimately determined that the OIC had made that
showing, Chief Judge Johnson never suggested in any way that the
President’s assertion of executive privilege was groundless, im-
proper, made in bad faith, or in any way an “abuse of power.”

1. The White House Made Every Effort at Accommodation and Ulti-
mately Asserted the Privilege as Narrowly as Possible

From the outset, the White House Counsel believed that the
OIC’s invasion of the President’s confidential communications with
his advisors was both inappropriate and unnecessary. Counsel rea-
sonably relied upon the long-standing principle that a President is
entitled to receive the frank, candid, and confidential advice that
is essential to the execution of his constitutional, official, statutory,
and other duties.1%6 Nevertheless, White House Counsel recognized
its obligation to try to reach an accommodation with the OIC, as
it had on numerous other occasions in this and other Independent
Counsel investigations as well as Congressional inquiries. Thus,
the White House attempted in good faith to initiate a process by
which the OIC could obtain all of the information it deemed nec-
essary for a prompt resolution to its investigation, without unnec-
essarily intruding into the domain of confidential presidential com-
munications. This is precisely the process in which the White
House attempted to engage when the OIC subpoenaed Bruce
Lindsey, Assistant to the President and Deputy Counsel.157

Prior to Mr. Lindsey’s grand jury appearance, White House
Counsel met with the OIC on February 3, 1998, to discuss ways in

154n re Grand Jury Proceedings, 5 F. Supp.2d 21 (D.D.C. 1998); see also United States v.
Nixon, 418 U.S. 683, 711 (1974); In re Sealed Case, 121 F.3d 729, 745, 750-52 (D.C. Cir. 1997).

155 In re Grand Jury Proceedings, 5 F. Supp.2d at 28-29.

156United States v. Nixon, 418 U.S. at 711; In re Sealed Case, 121 F.3d at 750.

157 Ruff Dec. at { 31.
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which to ensure the OIC received all of the information it needed
without unnecessarily encroaching upon areas subject to executive
privilege.158 At that time and subsequently, the White House made
clear that no factual information regarding the President’s relation-
ship with Ms. Lewinsky would be withheld on the basis of privi-
lege. Unfortunately, the OIC refused all efforts to devise a work-
able compromise—insisting on an absolutist position that no privi-
lege applied.15® The White House sought to protect internal discus-
sions about how to handle press inquiries, what political strategies
to consider, and how to advise the President concerning available
political strategies.160 The White House also sought to protect the
discussions about legal strategy, i.e., whether and to what extent
to assert various privileges, and the political consequences of such
strategies.161 None of this information was critical to the OIC’s un-
derstanding of the President’s relationship with Ms. Lewinsky or
any of the factual allegations it was investigating. Rather, the dis-
cussions related to the President’s capacity to govern in the face of
an ongoing investigation—to pursue his legislative agenda, to en-
sure the continued leadership of the United States in the world
community, and to maintain the confidence and support of the peo-
ple who elected him.162

Despite the admittedly private nature of the Lewinsky allega-
tions, the White House Counsel’s Office was faced with strategic
decisions involving official duties of the Presidency. For example,
advisors had to deliberate among themselves and provide advice to
the President about responses to the daily press inquiries, the
State of the Union Address which was to be given within days of
the public disclosure of the investigation, and the visit by Prime
Minister Blair with its accompanying press conference.163 While
these deliberations were important to the functioning of the Presi-
dency and illustrated the President’s need for candid advice, they
were not relevant to the OIC’s investigation. The OIC’s concerted
effort to learn about the internal deliberations of White House
Counsel and other advisors on political and legal strategy—wheth-
er to assert privilege or not, how to handle the voluminous media
inquiries, whether to refer to the Lewinsky matter during the State
of the Union, and how to assure foreign leaders that the leadership
of the country would be stable—does not render the substance of
those deliberations relevant.

Shortly after this meeting with the OIC on February 3, the
White House reiterated its willingness to ensure that any facts—
as opposed to internal deliberations—would be made available to
the OIC.164 On March 4, the White House again proposed to allow
senior advisors to testify about any factual information they had
about the Lewinsky matter, including any information the Presi-
dent had communicated to them. Id. The only communication with
non-attorneys sought to be protected were strategic deliberations
and discussions. Id. The OIC flatly rejected this and all other over-

1581d, at 9 31-33.
159]d, at q 37.

160 [d, at 9 29-30.
161]d, at q9 26-30.
162[d, at 9 19-25.
1631d, at 9 23-25.
164]d, at 9 45-51.
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tgres aimed at resolving the sensitive issue of executive privilege.
Id.

White House Counsel had hoped to resolve potential privilege
issues related to Mr. Lindsey and other senior advisors by asking
the OIC to describe with particularity possible areas of inquiry so
that counsel could determine whether they would implicate privi-
leged information.165 Given Mr. Lindsey’s role as a key advisor and
counsel to the President on a variety of issues, as well as his serv-
ice as an intermediary between the President and his private coun-
sel, the White House was justified in raising its concerns with the
0OIC.166 As noted, however, the OIC flatly rejected the request.167
The OIC had no interest in resolving the issues of privilege with
the White House by a reasonable compromise.

Instead, the OIC filed motions to compel the testimony of Mr.
Lindsey and other senior staff. Id. In the face of this absolutist po-
sition by the OIC, White House Counsel believed it had no choice
but to proceed to seek a judicial resolution of the executive privi-
lege claims. This decision was not made lightly, but was made with
full recognition that it would not be politically popular and would
subject the White House to accusations of delay. Nevertheless, be-
cause of the grave institutional concerns, i.e., to protect the ability
of this President and future Presidents to receive confidential ad-
vice, White House Counsel felt obligated to recommend that the
President assert privilege over a few narrow conversations. Thus,
White House Counsel notified the President of the privilege issues,
explained the OIC’s unwillingness to engage in the traditional ac-
commodation process, and recommended that he invoke the presi-
dential communications privilege to protect the institutional needs
of the Presidency. The President accepted this recommendation and
authorized the Counsel to assert the privilege.168 Thus, contrary to
the OIC’s allegations, the President’s decision was not made on his
own initiative to delay the investigation, but was made on the rec-
ommendation of counsel to protect the Presidency as an institution.

It is important to note that the scope of the assertion was nar-
row: these communications ultimately involved the limited testi-
mony of only three senior Counsel’s Office lawyers. Each testified
fully with respect to issues that did not implicate confidential ad-
vice and decision-making. Many current and former White House
staff members, including many senior advisors, testified without
asserting any privilege whatsoever. The ensuing litigation on exec-
utive privilege was based on principles that were critical to the in-
stitution of the Presidency.

2. The Court’s Ruling Upholding the White House’s Assertion of Ex-
ecutive Privilege Squarely Rebuts the OIC’s Abuse of Power
Claim

Despite the narrowness of the privilege asserted by the White
House, the OIC took the position that executive privilege was inap-
plicable in the face of a grand jury subpoena because the discus-
sions the OIC sought related in some way to the President’s per-

165]d, at q 32.
166 Id, at q 41.
167]d, at q 51.
168]d, at q 56.
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sonal conduct. The OIC argued, therefore, that it did not have to
demonstrate any need for the information and that it was entitled
to immediate and full disclosure of all strategic and political com-
munications.16® This position, which was squarely at odds with de-
cisions of the Supreme Court and the D.C. Circuit, was rejected by
Chief Judge Johnson.

She upheld the White House’s claim that the communications
over which it was asserting privilege were indeed presumptively
privileged and flatly rejected the OIC’s absolutist position. In re
Grand Jury Proceedings, 5 F. Supp.2d 21, 25-27 (D.D.C 1998).
Having found that the communications were presumptively privi-
leged, the Court required the OIC to make a showing of need suffi-
cient to overcome the privilege. Id. at 28-29. After reviewing the
OIC’s factual proffer, the Court concluded that the OIC had met its
burden with respect to the areas identified to the Court. At no
time, however, did the Court suggest that the President’s assertion
of executive privilege was groundless, improper, made in bad faith,
or in any way an abuse of power.170

We respectfully suggest that the White House’s claim of execu-
tive privilege furnishes no ground for impeachment. The facts the
OIC selectively omits from the Referral, as recounted above, un-
equivocally support the legitimacy of the White House’s decision to
raise the issue of executive privilege. The OIC not only continues
to reiterate its claim that executive privilege is inapplicable in a
grand jury context but also omits the critical fact that Judge John-
son validated the White House’s assertion of the privilege and re-
quired the OIC to demonstrate a sufficient showing of need before
it obtained the information.

B. THE PRESIDENT WAS ENTITLED TO ASSERT ATTORNEY-CLIENT PRIVI-
LEGE TO PROTECT THE RIGHT OF PRESIDENTS TO REQUEST AND RE-
CEIVE CONFIDENTIAL AND CANDID LEGAL ADVICE FROM WHITE
HOUSE COUNSEL

Impeachment is, of course, the ultimate threat to a President’s
constitutional status. It is hardly surprising, therefore, that the
President would need to consult with his staff to discuss how to ad-
dress that threat. Because impeachment implicates the interests of
the President in his official capacity as opposed to his personal ca-
pacity, he must rely on Counsel’s Office lawyers to advise him.
White House Counsel took the position that, in the impeachment
context, the government attorney-client privilege should apply to
communications between the President or his advisors and the
Counsel’s Office on matters relating to his official duties. This ad-
vice was based on sound policy: without an assurance of confiden-
tiality, the President’s access to official legal advice suffers because
both he and his lawyers necessarily avoid communicating candidly
if their discussions may be disclosed. It is hardly “abuse of office”

169Cf., In re Sealed Case, 121 F.3d at 744-45 (explaining need requirement set forth in United
States v. Nixon).

170The Court of Appeals in dicta also validated the appropriateness of the executive privilege
claim, although the White House appeal was limited to the attorney-client privilege issue and
did not include the executive privilege claim. See In re Lindsey, 158 F.3d 1263, 1277 (D.C. Cir.
1998) (“information gathered in preparation for impeachement proceedings and conversations re-
garding strategy are presumably covered by exective, not attorney-client, privilege”).
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for a President to follow advice based on a well-founded interpreta-
tion of law and important institutional considerations.

1. The Governmental Attorney-Client Privilege Claim Was Ground-
ed in the Law of the D.C. Circuit and the Supreme Court

The OIC challenged sound legal authority recognizing the attor-
ney-client privilege in the governmental context and sought to com-
pel access to all confidential communications between the President
and his government lawyers. The White House Counsel’s decision
to assert the governmental attorney-client privilege was based
upon a careful consideration of the applicable law, the likelihood of
impeachment proceedings, and the important ethical and institu-
tional obligations of the Counsel’s Office to the Office of the Presi-
dent.

For centuries, the law has recognized that the attorney-client
privilege is absolute in protecting the confidentiality of attorney-cli-
ent communications. The D.C. Circuit has also upheld the attorney-
client privilege in the context of confidential communications be-
tween government lawyers and the government officials they rep-
resented. See, e.g., Mead Control, Inc. v. Dept. of the Air Force, 566
F.2d 242 (D.C. Cir. 1977). Courts recognize that a government offi-
cial, like every other citizen, must be able to provide information
to and seek advice from government lawyers without fear of public
disclosure to ensure well-advised and fully-informed decision-mak-
ing.

A recent Supreme Court case, which was decided during the
courts’ consideration of the White House’s privilege claims, rejected
the OIC’s sweeping attack on the attorney-client privilege and fur-
ther supported the White House’s position. In Swidler & Berlin v.
United States, __ U.S. __, 1998 U.S. Lexis 4214, *7 (1998), the OIC
argued that the personal attorney-client privilege should automati-
cally give way to the needs of a criminal investigation. The Court
rejected the OIC’s position and found “no case authority for the
proposition that the privilege applies differently in a criminal and
civil context,” id. at *7, thus supporting the principle that the privi-
lege remains absolute in a grand jury context. Accordingly, the
President’s position with respect to the absolute nature of govern-
mental attorney-client privilege had a substantial legal basis.

2. The Courts’ Rulings Squarely Rebut the OIC’s Claims of Abuse
of Power

The rulings of both the District Court and Court of Appeals belie
any notion that the claim of attorney-client privilege was an abuse
of power. The District Court rejected the OIC’s position that gov-
ernment attorneys and clients are not entitled to have confidential
communications. In re Grand Jury Proceedings, 5 F.Supp.2d 21,
31-32 (D.D.C. 1998). To the contrary, the Court held that such con-
versations are covered by the attorney-client privilege. Ibid. Per-
forming a need analysis similar to that which it employed with re-
spect to the executive privilege claim, the Court balanced the Presi-
dent’s interests against those of the grand jury and ultimately de-
termined that the grand jury was entitled to the information. Id.
at 32-39. Thus, despite the fact that the Court ultimately ruled in
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favor of the OIC, the Court never suggested—or even hinted—that
the privilege claim was anything but legitimate.

On appeal, a sharply divided D.C. Circuit ruled that the Presi-
dent had an attorney-client privilege with White House Counsel in
the civil context, but not in response to a grand jury subpoena. In
re Lindsey, 158 F.3d 1263, 1271-78 (D.C. Cir. 1998). Judge Tatel
dissented, finding that the Court’s opinion did not account for “the
unique nature of the Presidency, its unique need for confidential
legal advice, or the possible consequences of abrogating the attor-
ney-client privilege for a President’s ability to obtain such advice.”
Id. at 1286. Judge Tatel’s recognition of the validity of the privilege
demonstrates that the President’s position was not frivolous and
necessarily negates any claim that the President abused the power
of his Office by advancing such a claim. This point is brought home
by Justice Breyer’s dissent from the denial of certiorari, joined by
Justice Ginsburg, that “[tlhe divided decision of the Court of Ap-
peals makes clear that the question presented by this petition has
no clear legal answer and is open to serious legal debate.” Office
of the President v. Office of Independent Counsel, No. 98-316, 67
U.S.L.W. 3321 (Nov. 10, 1998).

One further point is worth noting. Conspicuously absent from the
Referral is any mention of the President’s personal attorney-client
privilege claim concerning the communications that Mr. Lindsey
had with the President’s private counsel, Robert Bennett. The
White House argued that these communications were covered by
the President’s personal attorney-client privilege because Mr.
Lindsey was acting as an intermediary between the President and
Mr. Bennett—a position rejected by the OIC. In re Lindsey, 158
F.3d at 1279-80.

The Court of Appeals rejected the OIC’s position. The Court rec-
ognized the “tradition of federal courts’ affording ‘the utmost def-
erence to Presidential responsibilities.”” Id. at 1280 (quoting Clin-
ton v. Jones, 117 S. Ct. 1636, 1652 (1997)). The Court also acknowl-
edged “the President’s undisputed right to have an effective rela-
tionship with personal counsel, consonant with carrying out his of-
ficial duties.” Id. at 1282. Given the “unavoidable, virtually full-
time demands of the office [of the President],” id. at 1280, the
Court found that the President’s use of Mr. Lindsey as an inter-
mediary was “at least reasonably necessary.” Ibid. Thus, the Court
held that “while acting in this capacity [Mr. Lindsey’s] communica-
tions came within the President’s personal attorney-client privi-
lege.” Ibid. The Court remanded the case to the District Court so
it could determine in which instances Mr. Lindsey was serving as
an intermediary so that he could claim privilege, on the President’s
behalf, over those communications.

C. THE PRIVILEGE LITIGATION DID NOT DELAY THE OIC’S
INVESTIGATION

The OIC also claims that the invocation of privilege was intended
to delay its investigation. Ref. at 207 n.473. If delay occurred, the
OIC has only itself to blame. First, the procedural history re-
counted above establishes that the White House attempted to reach
a reasonable accommodation before any witnesses testified. The
OIC rejected that offer, choosing instead to litigate these issues.



87

Throughout the litigation, the Office of the President frequently
sought to avoid any delay by proposing and/or agreeing to expe-
dited briefing schedules involving privilege litigation, and the
courts ruled swiftly.

Second, privilege claims were advanced only as to a narrow por-
tion of the testimony of three witnesses. The OIC originally filed
motions to compel the testimony of two senior staff members and
one Counsel’s Office lawyer. The litigation only temporarily post-
poned the testimony of the two senior staff members; they both ap-
peared and testified fully. The privilege assertions ultimately in-
volved the testimony of only three senior Counsel’s Office lawyers.
Each of these individuals testified at length regarding any facts
they may have possessed about their knowledge of the President’s
relationship with Ms. Lewinsky. Moreover, the questions as to
which they asserted privilege were narrow in scope.

Finally, independent of any litigation, substantial delay in the
overall investigation has been self-inflicted. The OIC has called
presidential advisors before the grand jury as many as six times,
sometimes for only one- or two-hour sessions. Some witnesses ap-
peared to testify only to wait for hours and then be told to return
on another day.

The OIC also has expended substantial time and effort exploring
irrelevant subjects, such as White House contacts with the press or
matters of personal opinion. For example, the OIC asked Mr.
Lindsey, “[W]hat do you think about learning that the President
lied to you personally about this matter?” When Mr. Lindsey ques-
tioned the relevance of an inquiry into his personal feelings, the
OIC lawyer persisted and asked, “So are you just too embarrassed
to answer the question, sir?” Supp. at 2447 (8/28/98 grand jury tes-
timony of Bruce Lindsey). Such lines of inquiry serve no legitimate
purpose and appear designed simply to create a confrontation or
embarrass and humiliate a witness.

Another aspect of the OIC’s allegation is its claim that the Presi-
dent misused his presidential prerogative by asserting and then
withdrawing privilege claims in order to delay the investigation.
Ref. at 206-209. The OIC specifically cites to the privilege claim
raised, and subsequently withdrawn, relating to the testimony of
Nancy Hernreich, Director of Oval Office Operations, as a basis for
this contention. Transcript of November 19, 1998 Hearing at 197—
98. The OIC argues that an executive privilege claim with respect
to Ms. Hernreich was illegitimate because she “does have an impor-
tant function at the White House; she manages the Oval Office op-
erations . . . [B]ut that is not the kind of function that the prin-
ciple of executive privilege was meant to protect.” Id. at 198. This
contention is both legally and factually incorrect.

First, an individual’s title or job description does not determine
whether her communications fall within executive privilege. As set
forth in the Court of Appeals decision in In re Sealed Case, vir-
tually any individual who participates in the deliberative process
can take part in a communication or provide information that be-
comes subject to executive privilege; e.g., the information provided
by a paralegal that becomes part an advisor’s recommendation. In
re Sealed Case, 121 F.3d at 752-53. Thus, neither Ms. Hernreich’s
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role nor her title precludes her conversations from being subject to
executive privilege.

Moreover, the OIC disregards the unique events surrounding this
privilege claim. Ms. Hernreich was one of the first individuals sub-
poenaed by the OIC whose testimony would potentially raise privi-
lege concerns. Because the OIC refused to describe the areas of in-
quiry with respect to Ms. Hernreich, the White House was unable
to give her any guidance in advance of her testimony. Thus, at her
first grand jury appearance, Ms. Hernreich took the precautionary
step of preserving the privilege. Subsequently, the White House
voluntarily and unilaterally narrowed the scope of the communica-
tions over which privilege was being asserted and offered to allow
Ms. Hernreich, along with other non-lawyer advisors, to testify
fully about any factual information she possessed.171

On March 6, some ten days after Ms. Hernreich’s appearance,
and without notice to the White House, the OIC filed its motion to
compel her testimony, despite the fact that the White House had
already informally indicated to the OIC that no privilege would be
asserted with respect to her testimony. On March 17, in response
to the OIC’s motion (and before the Court had ruled on the issue),
the White House formally withdrew its privilege claims with re-
spect to Ms. Hernreich’s testimony. At that point, Ms. Hernreich
could have testified before the grand jury about those communica-
tions. Yet, the OIC waited two full months before requesting Ms.
Hernreich to return to the grand jury. Such conduct by the OIC il-
lustrates the hollowness of the OIC’s claim of delay caused by the
President.

D. MR. STARR MISREPRESENTS THE RECORD TO CLAIM THAT THE
PRESIDENT DECEIVED THE AMERICAN PUBLIC ABOUT THE EXECU-
TIVE PRIVILEGE LITIGATION

The OIC attempts to buttress its abuse of power claim by argu-
ing that the President deceived the American public by feigning ig-
norance of the executive privilege litigation. The OIC bases its con-
tention upon the following statement in its Referral:

On March 24, while the President was traveling in Africa, he was asked about

the assertion of Executive Privilege. He responded, “You should ask someone who
knows.” He also stated, “I haven’t discussed that with the lawyers. I don’t know.”

Ref. at 156; Transcript of November 19, 1998 Hearing at 611-62.
The OIC completely misstates the question posed to the President
and, by carefully selecting a portion of the President’s answer,
takes his response entirely out of context. The actual exchange fol-
lows, with the omitted portion in bold:

Q. Mr. President, we haven’t yet had the opportunity to ask you about
your decision to invoke executive privilege, sir. Why shouldn’t the Amer-
ican people see that as an effort to hide something from them?

The President. Look, that’s a question that’s being asked and answered
back home by the people who are responsible to do that. I don’t believe I
should be discussing that here.

Q. Could you at least tell us why you think the First Lady might be cov-
ered by that privilege, why her conversation might fall under that?

171 Ruff Dec., Exhibit 6.
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The President. All I know is—I saw an article about it in the paper today.
I haven’t discussed it with the lawyers. I don’t know. You should ask someone who
does.172

The full question and answer establish that the President was
not being asked about “the assertion of Executive Privilege,” but
about the very narrow issue of the privilege vis-a-vis the First
Lady, which was one of the many press rumors in circulation when
the story broke.

As the OIC well knows, at this time, the OIC had refused to de-
scribe the areas of its inquiry to determine which, if any, raised
privilege concerns. Consequently, the White House Counsel’s dis-
cussion with the President about possible privilege claims was lim-
ited to possible issues that might arise during a witness’s testi-
mony and did not identify particular individuals who might claim
privilege. Thus, the President could not possibly have known what
conversations the First Lady participated in, if any, which might
have fallen within the scope of executive privilege.

E. THE PRESIDENT’S DECISION NOT TO TESTIFY BEFORE THE GRAND
JURY VOLUNTARILY WAS NOT AN ABUSE OF POWER

The OIC also contends that it was an abuse of power for the
President, at a time when both his personal and official interests
were at stake, not to volunteer to testify before the grand jury until
August. Ref. at 159-61. This claim is wholly unfounded.

The OIC apparently believes that any government official who is
the subject of a criminal investigation must immediately testify or
risk impeachment. Because he was initially invited to appear vol-
untarily, the President had the right to decide the timing of his tes-
timony. It became clear early in the OIC’s investigation that this
was not a run-of-the-mill grand jury investigation but was instead
a focused effort to target the President himself. The President’s de-
cision to decline invitations to testify was entirely appropriate,
given the nature of the OIC’s investigation.

F. FALSE PUBLIC DENIALS ABOUT AN IMPROPER RELATIONSHIP DO NOT
CONSTITUTE AN ABUSE OF OFFICE

President Clinton has acknowledged that he misled the American
public when he denied having an improper relationship with
Lewinsky. However, his public denial of this relationship does not
warrant impeachment. A comparison to Watergate is illuminating,
for false statements allegedly made by President Nixon were an
important part of that inquiry.

Twenty-four years ago, Chairman Rodino stated that the Judici-
ary Committee’s approach during the Nixon inquiry would be to
consider “whether or not serious abuses of power or violations of
the public trust have occurred, and if they have, whether under the
Constitution, they are grounds for impeachment” 173 The Watergate
impeachment investigation focused on whether President Nixon’s
allegedly false public statements rose to the level of abuse of power,
but the subject matter was quite different. President Nixon’s state-
ments related to official matters of state and were allegedly part

172White House Press Release: Remarks by the President in Photo Opportunity with Presi-
dent Museveni of Uganda, 1 (March 24, 1998).
173Cong. Record 2350, February 6, 1974.
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of a comprehensive scheme to undermine the political process and
to obstruct justice by encouraging and condoning perjury by senior
members of his administration, paying hush money to criminal de-
fendants, and using the CIA to thwart the FBI investigation. This
Committee finally charged that his false statements were cal-
culated to lull the public into believing that the administration was
adequately investigating alleged governmental wrongdoing—in
other words, he lied about his official actions.

President Clinton’s misleading public denial of an improper rela-
tionship with Ms. Lewinsky, although admittedly wrong, is not
such an abuse of power. President Clinton did not misuse the FBI,
conceal governmental law-breaking, or misuse the official powers of
the President. To the contrary, the underlying conduct addressed
by his public statements was indisputably private.

1. Subjecting a President to Impeachment Would Disrupt Our Con-
stitutional Government

To consider the President’s misleading public denials of an im-
proper relationship impeachable would radically lower the constitu-
tional bar to impeachment. For better or worse, allegations of pub-
lic untruthfulness by Presidents—often on important matters of
state—have been levelled at most Presidents. President Reagan
faced accusations about his truthfulness regarding Iran-Contra.
President Bush confronted similar charges, with The New York
Times characterizing his statements on the subject as “incred-
ible.” 174 President Johnson faced a “credibility gap” regarding his
statements about the Viet Nam war. President Kennedy lied about
the Bay of Pigs, and President Eisenhower lied about Gary Powers
and the U2 incident. And many have suggested that Presidents
Wilson and Franklin Roosevelt were less than fully candid about
the prospective involvement of the United States in World Wars I
and II. These examples demonstrate how dangerous it would be to
make it an impeachable offense to lie to the public. All of these al-
leged misstatements related to public policy. If they were in fact
untrue, they denied the public and Congress an opportunity to ex-
ercise their democratic prerogative to affect those policies. Accord-
ingly, if false public statements are to satisfy the constitutional
standard for impeachment, it is difficult to conceive of a single
Presidency in the last century that would not have been subject to
potential impeachment proceedings.

In hotly contested policy disputes, accusations often fly regarding
the truthfulness of a President’s statements. Such accusations may
or may not be justified. But to devalue the impeachment currency
by making lack of truthfulness, real or perceived, an impeachable
offense would potentially inflate many policy disagreements into
impeachment inquiries.

This danger is compounded by the inevitable uncertainty regard-
ing the type of statements that would be penalized. Would it be im-
peachable to promise to take an action before an election, such as
raising taxes or staying out of war, and then to reverse position
after the election? Or to fail to disclose a physical infirmity? Would
all Presidential untruths be impeachable?

174 Editorial, “What the President Knew,” The New York Times (Oct. 19, 1992) at A16.
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Surely misstatements about public policy are more significant
than misstatements about private indiscretions. False public state-
ments about sexual indiscretions or other personal activities simply
do not affect policymaking and do not implicate the powers of the
presidency.

2. The President’s Denial of an Improper Relationship Is Not Com-
parable to President Nixon’s Denials of Involvement in the Wa-
tergate Burglary and Cover-up

President Clinton’s conduct differs markedly from the gross
abuses of power alleged by this Committee to have been committed
by President Nixon. The charges against President Nixon were
based upon his public misstatements involving official misconduct.
One of the nine means by which this Committee asserted that
President Nixon had violated his Oath of Office was by—

Making false or misleading public statements for the purpose of deceiving the people
of the United States into believing that a thorough and complete investigation had
been conducted with respect to allegations of misconduct on the part of personnel
of the executive branch of the United States and personnel of the Committee for the

Re-election of the President, and that there was no involvement of such personnel
in such misconduct.175

For more than two years, President Nixon repeatedly denied any
personal or White House involvement in or responsibility for (1) the
burglary of the DNC headquarters to obtain political intelligence
regarding the Presidential election, (2) the subsequent cover-up, in-
volving misuse of law enforcement, and (3) the scope of other illegal
activities involving presidential powers carried out by and for the
former President.17® The first such false statement was made on
June 22, 1972, when Nixon publicly characterized as accurate his
Press Secretary’s statement that “The White House has no involve-
ment whatever in this particular incident” (referring to the Water-
gate break-in).177

More than two months later, on August 29, 1972, the President
held another press conference, during which he discussed the var-
ious pending investigations. In attempting to persuade the public
that no special prosecutor was necessary, the President stated:

The other point I should make is that these investigations, the
investigation by the GAO, the investigation by the FBI, by the De-
partment of Justice, have, at my direction had the total cooperation
of the—not only the White House—but also of all agencies of the
Government. In addition to that, within our own staff, under my
direction, Counsel to the President, Mr. Dean, has conducted a
complete investigation of all leads which might involve any present
members of the White House Staff or anybody in the Government.
I can say categorically that this investigation indicates that no one
in the White House Staff, no one in this Administration, presently
employed was involve in this very bizarre incident. . . . I think
under these circumstances we are doing everything we can to take
this incident and to investigate it and not to cover it up.178

175 Nixon Report at 2.

176 Nixon Report at 27-34.
177 Nixon Report at 27, 47.
178 Nixon Report at 27.
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At the time he made this statement, the President knew that Mr.
Dean had conducted no investigation, had not concluded that mem-
bers of the White House or administration were beyond suspicion,
and in fact was working to thwart the FBI's investigation.179 In
other words, President Nixon used his Presidential powers to con-
ceal governmental law-breaking.

This Committee’s investigation ultimately revealed 180 that Presi-
dent Nixon engaged in an elaborate cover-up scheme that included
using his secret intelligence operation to pay both for illegal activi-
ties and subsequent blackmail money for the cover-up. On March
21, 1973, President Nixon urged the paying of hush money to Mr.
E. Howard Hunt, and instructed Administration witnesses on how
to commit perjury.181 He also used people within the Justice De-
partment to give him information about what was transpiring with-
in the grand jury, then passed that information along to Messrs.
Haldeman and Ehrlichman, whom he knew to be targets of the in-
vestigation, in violation of Rule 6(e) of the Federal Rules of Crimi-
nal Procedure.182 He used his “plumbers” group to subvert the IRS
and CIA, authorized illegal intelligence gathering activities, at-
tempted to use CIA funds to pay off the Watergate burglars, di-
rectly interfered with the Justice Department’s ITT investigation,
and ordered the FBI to interfere with the Watergate Special Pros-
ecution Force by sealing the WSPF offices after the Saturday Night
Massacre. He also pressured the CIA to interfere with the FBI's in-
vestigation of the Watergate break-in—a conversation captured on
tape. And he used the IRS to investigate his “enemies” and the
FCC to try to take away the broadcasting licenses of press organi-
zations investigating him.183

These plain abuses of power cannot be equated with President
Clinton’s attempt to keep a private indiscretion secret. Unlike the
series of lies told by President Nixon, President Clinton’s denials
bore no relationship to his use of the powers of the presidency.
They did not deal with policy or governmental action but were de-
signed to protect himself and his family from embarrassment
caused by a purely personal indiscretion. Whereas President Nixon
used governmental agencies including the CIA and FBI to thwart
the investigation into his lies, President Clinton did nothing of the
sort. Thus, while the pervasive and persistent lies of President
Nixon to the American public about the nature and extent of offi-
cial law enforcement activities could reasonably have been viewed
as affecting the nature of our Constitutional government and thus
warranting impeachment, President Clinton’s denial of a private
indiscretion cannot.

IX. CONCLUSION

Short of committing force of arms in defense of the Nation, the
Framers of the Constitution did not contemplate a more solemn or
awesome responsibility than the impeachment of the President.
The Framers rejected amorphous and vague standards such as

179 Nixon Report at 59—60.

180 Nixon Report at 3—4.

181 Nixon Report at 98-99.

182 Nixon Report at 103.

183 Nixon Report at 161-70, 177-79.
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“maladministration” or “corruption” in favor of “Treason, Bribery or
other High Crimes and Misdemeanors,” which has always been
taken to mean offenses against the constitutional system itself. In-
deed, Benjamin Franklin once referred to impeachment as the con-
stitutional alternative to assassination. So it is with the utmost
gravity that we submit this brief. We believe a careful and fair re-
view of the real record of this case—not the political attacks, but
the real record—cannot justify the impeachment of the President.

Once again, we rely on the judgment of the House, as did the
Framers, to separate fact from myth, the record from the rhetoric,
and the sinful from the impeachable. On behalf of the President,
we thank the Committee for reviewing this brief.

Finally, we conclude where the President asked us to begin: by
conveying to you his profound and personal sense of contrition. Let
nothing in this brief, nothing in our defense, nothing in your analy-
sis of the facts or our arguments on the law confuse the reality that
what the President did was wrong. For his wrongs he has admitted
his regret, and he has sought the forgiveness of his family, friends,
and fellow Americans.

The sole duty, the solemn obligation of the House is not to sit
in judgment of the morality of the President’s conduct, but rather
to decide whether or not you will call upon the Senate to remove
from office the duly elected President of the United States. On that
issue, and that issue alone, we believe there is no cause—on the
facts, on the law, or under the Constitution—to overturn the na-
tional election and impeach the President.

Respectfully submitted,
Davip E. KENDALL
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677
STATEMENT

When 1 wes alone with MAs. Levinsky on sertain occasions
in early 1996 and once in early 1997, I engaged 4n conduct that
vas wrong. These encounters did not consist of sexusl intercourse;
they did not‘eoustituto “"sexual relstions” as I understood that ters to
be defined at my Janusry 17, 1998, deposition; but they did involve
inappropriste intimate contect. These inappropriste encounters ended,
at my 1n|1;ttneo, in early 1997, 1 slso had occasional telephone
conversations with Ns. Levinsky that included inappropriate sexual
banter.

1 regret that wvhat began as & friendship came to include
this conduct. I take full responsibility for my actions.

While 1 will provide the grand jury whatever other
informstion I can, becasuse of privecy considerations affecting
ay family, myself, and others, and in an effort to preserve the
dignity of the Office I hold, this is all I will ssy about the
soecifics.of these particular matters. I will try to answer to the
best of may ability other questions, including questions sbout sy
relationship with Ms. Lewinsky, questions about sy understanding
of the ters "sexual relations” as I understood that tera to
be defined at my January 17, 1998, deposition, and questions
concerning alleged subornation of perjury, obstruction of justice,

and intimfdation of vitnesses.
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1ST STORY of Level 1 printed in FULL format.

Copyright 1998 Federal Information Systems Corporation
Federal News Service

SEPTEMBER 11, 1998, FRIDAY
SECTION: WHITE HOUSE BRIEFING
LENGTH: 1395 words

HEADLINE: REMARKS BY PRESIDENT BILL CLINTON
AT RELIGIOUS LEADERS' BREAKFAST

ALSO SPEAKING: VICE PRESIDENT AL GORE

THE WHITE HOUSE, THE STATE DINING ROOM
WASHINGTON, D.C.

BODY:

(Prolonged applause.)
VICE PRESIDENT GORE: Ladies and gentlemen, on behalf of the president and the
first lady, it is my honor to welcome all of you to the White House and to this
annual gathering. Every year at this time we look forward to this opportunity
to meet with leaders of all faiths and rededicate ourselves to our common
purposes, in our faith and trust in God.
I would like to, before presenting the president, on his behalf and behalf of
the first lady, acknowledge some of the Cabinet members who are here: Secretary
of Labor Alexis Herman, Secretary of HHS Donna Shalala, Secretary of HUD Andrew
Cuomo, Secretary of Transportation Rodney Slater, OMB Director Jack Lew, and
Chief of Staff Erskine Bowles.
We -- one of the reasons we all look forward to this is that this is kind of the
beginning of the school year, and for many families, that's kind of the
beginning of the year, in some sense. And it's the end of the summer period.
And so it always has the feeling of an ending and a beginning. And these
sessions have always been very interesting and enjoyable and healing.
And without any further ado, I have the honor of presenting the person who is at
the heart of all the manifest progress that we have seen in the United States of
America for the last five and a half years.
Along with the colleagues I mentioned in the Cabinet, I have had the honor of
working with President Clinton on a sweeping agenda for change in America. I've
stood with him as he has led this nation, and on a perscnal note, I would like
to tell you that he is not only a great president, he has been a great friend.
It is, therefore, a privilege as well as an honor for me to present to you the
president of the United States, William Jefferson Clinton. (Applause.)
PRESIDENT CLINTON: Thank you very much. Thank you. Thank you. (Off mike
greeting to someone on dais.) Thank you. Thank you very much. Thank you.
Thank you very much, ladies and gentlemen. Welcome to the wWhite House and to
this day to which Hillary and the vice president and I look forward so much
every year. This is always an important.dayfor our country, for the reasons
that the vice president said; it is an ufiusudl and, I think, unusually important
day today.
I may not be quite as easy with my words today as I have been in years past.
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And I was up rather late last night thinking about and praying about what I
ought to say today. And rather unusually for me, I actually tried to write it
down. So if you will forgive me, I will do my best to say what it is I want
to say to you, and I may have to take my glasses out to read my own writing.
First, I want to say to all of you that, as you might imagine, I have been on
quite a journey these last few weeks to get to the end of this, to the
rock-bottom truth of where I am and where we all are. I agree with those who
have said that in my first statement after I testified, I was not contrite
enough. I don't think there is a fancy way to say that I have sinned.

It is important to me that everybody who has been hurt know that the sorrow I
feel is genuine: first, and most important, my family; also my friends; my
staff; my cabinet; Monica Lewinsky and her family, and the American people. I
have asked all for their forgiveness.

But I believe that to be forgiven, more than sorrow is required -- at least two
more things.

Pirst, genuine repentance. A determination to change and to repair breaches of
my own making. I have repented. Second, what my Bible calls a broken spirit.
An understanding that I must have God's help to be the person that I want to be.
A willingness to give the very forgiveness 1 seek. A renunciation of the pride
and the anger which cloud judgment, lead people to excuse and compare and to
blame and complain.

Now, what does all this mean, for me and for us? Pirst, I will instruct my
lawyers to mount a vigorous defense, using all available appropriate arguments,
but legal language must not obscure the fact that I have done wrong. Second,. I
will continue on the path of repentance, seeking pastoral support and theirs
{sic) of other -- and that of other caring people, so that they can hold me
accountable for my own commitment.

Third, I will intensify my efforts to lead our country and the world toward
peace and freedom, prosperity and harmony, in the hope that, with a broken
spirit and a still strong heart, I can be used for greater good, for we have
many blessings and many challenges, and so much work to do.

In this, I ask for your prayers and for your help in healing our nation.

And though I cannot move beyond or forget this -- indeed, I must always keep it
as a caution light in my life -- it is very important that our nation move
forward..

1 am very grateful for the many, many pecple, clergy and ordinary citizens
alike, who have written me with wise counsel. I am profoundly grateful for the
support of so many Americans who somehow, through it all, seem to still know
that I care about them a great deal, that I care about their problems and their
dreams. I am grateful for those who have stood by me and who say that in this
case and many others the bounds of privacy have been excessively and unwisely
invaded. That may be. Nevertheless, in this case, it may be a blessing,
because I still sinned. And if my repentance is genuine and sustained and .if I
can maintain both a broken spirit and a strong heart, then good can come of this
for our country as well as for me and my family. (Applause.)

I -- the children of this country, the children of this country can learn in a
profound way that integrity is important and selfishness is wrong. But God can
change us and make us strong at the broken places.

I want to embody those lessons for the children of this country, for that little
boy in Florida who came up to me and said that he wanted to grow up and be
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president and to be just like me. I want the parents of all the children in
America to be able to say that to their children.

A couple of days ago, when I was in Florida, a Jewish friend of mine gave me
this liturgy book called "Gates of Repentance." And there was this incredible
passage from the Yom Kippur liturgy. I would like to read it to you.

“Now is the time for turning. The leaves are beginning to turn from green to
red to orange. The birds are beginning to turn and are heading once more toward
the South. The animals are beginning to turn to storing their food for the
winter. Por leaves, birds, and animals, turning comes ingstinctively. But for
us, turning does not come so easily. It takes an act of will for us to make a
turn. It means breaking old habits. It means admitting that we have been
wrong, and this is never easy. It means losing face. It means starting all
over again, and this is always painful. It means saying, 'l am sorry.’' It means
recognizing that we have the ability to change. These things are terribly hard
to do.

But unless we turn, we will be trapped forever in yesterday's ways. Lord, help
us to turn from callousness to sensitivity; from hostility to love; from
pettiness to purpose; from envy to contentment; from carelessness to discipline;
from fear to faith. Turn us around, oh, Lord, and bring us back toward you.
Revive our lives as at the beginning, and turn us toward each other, Lord, for
in isolation, there is no life." .

I thank my friend for that. I thank you for being here. I ask you to share my
prayer that God will search me and know my heart, try me and know my anxious
thoughts, see if there is any hurtfulness in me, and lead me toward the life
everlasting.

I ask that God give me a clean heart. Let me walk by faith and not sight.

1 ask once again to be able to love my neighbor, all my neighbors, as myself, to
be an instrument of God's peace, to let the words of my mouth and the
meditations of my heart and, in the end, the work of my hands be pleasing.

This is what I wanted to say to you today. Thank you. God bless you.
(Sustained applause.)

Thank you. Bless you. Thank you.

I would -- (sustained applause) -- thank you. Thank you. Thank you. Thank
you. Thank you very much.

I would like to ask Reverend Gerald Mann (sp) now to lead us in a prayer, and
then we can sit down and enjoy our breakfasts.

Gerald.

END

LANGUAGE: ENGLISH
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IN THE UNITED STATES DISTRICT COURT eyl Aiesag
BASTHRN

DISTRICT OF ARKANSAS - .
WESTERN DIVISION: 29 1939
=y

PAULA CORBIN JONES, .
Phaigtt? .
.

" * Mo LR-C94250
.
WILLIAM JEPFEROON CLINTON .
and DAY FEROUSON, .
Defasdents. .

ORDER

Bufors the Court s & sotion by the Utsiied States, fhrough the Office of the
Tadependent Counesl ("0BC), for liculted intervetion aad a stay of discovery i the case of
Jones v. Cliwson, No. LR-C44-290 (A.D.Ak ). The Cout beld 2 seicpbons confirzace on.
#his motlon oa the morsing of Jeceary 29, 1998, during Which (e views of counsel Sor the:
plalntiff, counsel for the defiadans, and the OIC wezs cxprcased. Eving considesed the
matter, e Cout hersby graets in pact and desies In part GIC"s mofion.

In sceking Hmited intarventio and s stay of discovery, CIC states that counsel for the
plalatir, a 3 delibecate and cutculated manaer, a2 shadowing the grand jary’s nvestigation of
e Mowica Lewiogky matisr. Motion of GIC, at 2. OIC states that *the peadiag crimicsl
ivestigation is of sock gravicy eed parsmeunt impoctance that fhis Court would do a disservice
0 the Nation 1 3t wers 10 permt (he unfticred - wnd extraordinarily aggressive - soovery
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affoets curvntly underway © proceed tssbated,” K. 23,0 CHC's motion comes with less
than 48 hours Jeft in the pociod for conducting discovery, the cutof deic: being Jaouary 30,
1998, Given the timing of OIC’s motion and the possible impact that this motion could have
o the proocedings in this matter, the Court is required to rule st this time on the admissihillty
at txinl of ovidwnce concerning Monica Lowingky.

Rale 403 of the Fedenl Rukes of Civil Procudusc provides thes ovidence, although
relovant, *may be excluded if its probstive value is substantially cutweighod by the danger of
iy prejudics, confusion of the issust, or misieading the jury, or by considerations of wndue
delny, waste of time, or neodiess preseatation of cumnlative evidence.” ‘This weighing provess
compets the conchusion tat evidence concersing Minica Lewinsky should be excluded from
the teial of this matter.

The Coat acknowledges that cvidence concerning Morica Lowinsky might be selevant
10 the issaes in this case, This Court would awai resolution of the criminal investigation
curreatly snderway H the Lewiasky evidence were esseetial 10 the phaimtiffs case, The Court
determines, bowever, that it is not casential 1 the core issues in ais case. To fact, some of
this evidence might even be insdmissable &3 extrinsic evidoncs under Rule 508(b) of the
Federal Rules of Evidence. Mﬂmmwﬁwuf‘huﬁnﬁymmm
the timaly sesolution of this case 20d would wadoubtedly exuse mndue expemse and delay.

This Court's ruling #ésy does not precinde admission of say oftwer evidence of alleged
Improper conduct occurring in the White Honse,

1 Jor the vacerd, someisel, for the pleintil ukos yeest jese with OBC*s ch of thui discovery offorty.
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Tn addition, and perksps more importantly, the substanda) imterests of the Presidency
militate against any wndue delay in this matter that would be occasioned by allowing plaintiff
w prsus the Moaica Lewiacky matter. Under tho Sopreme Court's ruling i Clincor v.
Jomes, 117 8.Cr. 1636, 1651 (1997), *[he high Faspoct that is owed (o the Office of the
Chicf Executive ... i3 a matter that should inform the conduct of the eatire proceeding,
including the timing and scope of discovery.® Thees can be 20 doubt that 4 speody resolution
of this case is in everyonc’s best interests, including St of the Office of the President, and the
Coert will therefors diract that the case stxy on course,

One final basls for the Court’s ruling is the isegxity of the criminal investigation. This
Court niust consider the fact that the government's proceedings eould be impaired end
prejudioed were the Court $o permit inquiry iato the Lewinsky matter by-the pastics in this
civil caso, See, ¢.8,, Arden Way Associates v. Ivew F. Boesky, 660 F.Supp. 149¢ SDN.Y,
1987). Tn that regard, it would not be proper for s Coust, given that it must geacrally yield
to the interests of an ongoing grand jury investigation, to give counsel for the plsiaiff o the.
defendzats access to witnesses' statements in the povernmen:’s crimieal investigation. See
Fed R.Crim.P. 16(2)(2), which genezally probibits the discovery of government witnssess.
That being s, and becauss thit case can in any evest proceed without evidence conceraing
Monica Lewinsky, the Court will exclude evideace concerning her from the trial of this
maer.

In sum, the plaintiff and defendants may not continne with discovery of those matters
that concem Monica Lewintky. In thae regard, ORC's motion-for Emited inservention and stxy
of discovery is gramed.. Fuither, any evidence ooncemning Ms. Lewinsky shall be excinded

3
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from the trial of this matier, With soapect to maticrs that do 0% kavolve Monica Lewinsky,
QIC"s motion is deaied aad the yecties may cotinos with discovery. Beceuse the telephons
confenence undedylag wday’s relicg ivolved a discaasion of discovery matiers, the masectipt
of the conference shall remeia nader seal in ascanduace with the Coury's Coufidentialily Order
o Consent of aX Parties.

IT IS S0 ORDERED this 29° day of Jauary 1998.

ATES JODGE
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The Henerable Mewt Gingricn, Ricnarc Geshardt. Henry Hyde and Jeorn
Conyers; Speaker of the House. House Minority Laacer, Chair of the Judiciay
Committee, Ranking Member of the House Judiciary Committee

Urited States House of Representatives

Washington, D.C.

Dear Mr. Speaker Mr.Gephardt, Mr. Hyde and Mr. Convers:

Did President Clirton commit *high Crimes and Misdemeancrs” warranting
impeachment under the Constitution? We, the undersigned professcrs of law,
believe that the misconduct alleged in the report of the Independent Gounsa,
and in the statement of Investigative Counsel David Schippers, does not cros
that threshold. ’

We write neither as Democrats nor as Republicans. Some of us believe that
the President has acted disgracefully, some that the Independent Counsel
has. This letter 7as nothing to do with any such judgments. Rather, it
expresses the one judgment on which we all agree: that the allegations
detailed in the Incependent Counsel's referral and summarized in Counsel
Schippers's statement do not justify presidential impeachment under the
Constitution. ] . .

No existing judicial precedents bind Congress’s determination of the meanirg
of “high Crimes and Misdemeanors.” But it is clear that Members of Congress
would violate their constitutional responsibilitiesif they sought to impeach and
remove the President for misconduct, even criminal misconduct, that fell shot
of the high constitutional standard required for impeachment.

The President’s incependence from Congress is fundamental to the American
structure of government. It is essential to the separation of powers. It is
essential to-the Prasident's ability to discharge such constitutional duties as
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= ssnwels the Cacitct. The lcwer the thresiicid for
mceachment. thc weakar the Presicent. f the Prasidentcould be rameved
er any conduc: o~ wiich Ccngress disaccroved. ths fundeamental stlement cf
cur cemccracy - the President's ingecendences ircm Cengress — woulc ce
desiroved. It s nst enougn, therefere. thet Cengress strangly disaporeve of
the President's cancduct. Under the Constitution, the President cannct be
impeached unless he has committed "Treason, Sritery, or other high Crimes

and Misdemeano:s.”

Some of the charges raised against the Prasident fall so far shor: of this high
standard that they strain gocd sense: for example, the charge thai the
President repeatedly declined to testify voluntarily or pressed a debatatle
privilege claim thzt was later judicially rejected. Such litigation "ofienses’ ars
not remotely impeachable. With respect. however, toother allegaticns. carafu
consideration must be given to the kind of misconductthat renders a Presidert
constitutionally uriit to remain in office. E

Neither history nor legal definitions provide a precise list of high crimes anc
misdemeanors. Reasonable people have differed in interpreting these words.
We believe that t1e proper interpretation of the Impeachment Clause must
begin by recognizing treason and bribery as core or paradigmatic instances,
from which the maaning of “other high Crimes and Misdemeanors” is to be
extrapolated. The constitutional standard for impeachment would be very
different if diffarent offenses had been specified. The clausedoes not read,.
“Treason, Felony, or other Crime’(as does Article IV, Section 2 of the
Constitution), so that any violation of a criminal statute wouid be impeachable
Nor does it read, *Arson, Larceny, or other high Crimes and Misdemeanors,”
implying that any serious crime, of whatever nature, would be impeachable.
Nor does it read, “Adultery, Fornication, or other high Crimes and
Misdemeanors,” implying that any conduct deemed to reveal serious moral
lapses might be z2n impeachable offense. .

When a Presidert commits treasoh, he exercises his executive powers, or
uses information cbtained by virtue of his executive powers, deliberately to ad
an enemy. When a President is bribed, he exercises or offersto exercise his
executive powers in exchange for corrupt gain. Both acts involve the criminal
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Much of the miscanduct of which e President is accused does not invoive
the exercise of extecutive powers at all. If the Prasident commitied perjury
regarding his sexual conduct, this perjury involved no exerciseof presidential
pewer as such.  If ne concealed evidence, this misdesd tco involved no
exercise of execuive authority. By contrast, if he sought wrongfully to piace
scmeone in a job at the Pentagon, cr lied 10 suterdinates hoping they would
repeat his false statements, these acts could have involved a wrongiul use &
presidential influence, but we cannct believe that the President's alleged
conduct of this nzture amounts to the grossly derelict exercise of executive
power sufficient fcr impeachment.

Perjury and obstrcting justice can without doubt be impeachable offenses.
A President who carruptly used the Federal Bureau of Investigation to abstrud
an investigation would have criminally exercised his presidential powers.
Moreover, covering up a crime furthers or aids the underlying crime. Thus a
President who committed perjury to cover up his subordinates' criminal

" exercise of executive authority would also have committed an impeachable
offense. -But making false statements about sexual improprieties is nota
sufficient constitutional basis to justify the frid and removal from office of the
President of the Lnited States.

It goes without saying that lying under oath is a verysarious offense. But even
if the House of Re Jresentatives had the constitutional authority to impeach for
any instance of perjury or obstruction of justice, a responsible House would
not exercise this awesome power on the facts alleged in this case. The
House's power to mpeach, like a prosecutor’s power toindict, is discretionary.
This power miust be exercised not for partisan advantage, but only when
circumstances genuinely justify the enormous price the nation will pay in
governance and stature if its President is put through a long, public,
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yoyeunisic g,  The American peorie uncerstand this crics.  Trey
semcnsirate the colitical wisdom that has helc the Constitution in giace for twe
~aniuries when, aven after the pubiication of Mr. Starr's reoort. with all its
sxtracrdinary revelations. they opoose impezchmentfor the cfienses ailegea

therein.

‘\We do not say that a “private® crime could never be so heinous as to warant
impeachment. Cengress might responsiblytake the.position that an individua
who by the law of *he fand cannot be permitted to remain at large, need not ke
permitted to remzin President. But if certain crimes such as murder wamant
removal of a Pres dent from office because of their unspeakable heinousness
the offenses allegad in the Independent Counse!'s report or the Investigative
Counsel's statement are not among them. Short of heinous criminality,
impeachment demands convincing evidence of grossly derelict exercise of
official authority. In our judgment, Mr. Starr’s report contains no such
evidence.

Sincerely,

Richard L. Abel, Connell Professor of Law, UCLA Law School

Alice Abreu, Profiassor of Law, Tempie University School of Law

Bruce Ackerman, Sterling Professor of Law and Political Science, Yale
University

Matthew Adler, Assistant Professor, University of Pennsylvania

T. Alex Aleinikoff, Professor of Law, Georgetown University Law Center
Akhil Reed Amar, Southmayd Professor of Law, Yale University

Alison Grey Anderson, Professor of Law, UCLA School of Law

Mark Anderson, Associate Professor of Law, Temple University

William R. Anderson, Professor of Law, University of Washington

Peter Arenella, P-ofessor of Law, UCLA School of Law

Barbara Allen Babecock, Judge John Crown Professor of Law, -Stanford
University Law Schaool

Hope Babcock, Associate Professor of Law, Georgetown University Law
Center

C. Edwin Baker, Nicholas F. Gallicchio Professor of Law, University of
Pennsylvania
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Mark Barenberg. Professor of Law, Columpia University

Stephen R. Bamett, Elizabeth J. Boalt Prefassor of Law University of
California at Berxeley

Katharine Bartlex, Professor of Law, Duke Uriversity Scncai of Law
Babette Barton, Adrian A. Kagan Professor of Law, Univesity of California at
Berkeley

Robert J. Bartow, Laura H. Camell Professor ¢f Law, Temgia University
Robert Batey, Professor of Law, Stetson University Ccllege of Law

Sara Sun Beale, Professor of Law, Duke University Schoal of Law

Mary Becker, Prafessor of Law, University of Chicago Law School

Peter A. Bell, Prafessor of Law, Syracuse University Collece of Law

Leslie Bender, Frofessor of Law, Syracuse University College of Law
Robert Bennett, Professor of Law, Northwestern University College of Law
Tom Berg, Professor of Law, Cumberfand Law School, Samford University
Vivian Berger, Nash Professor of Law, Columbia University School of Law
Merton . C. Bemstein, Walter D. Coles Professor Emeritus,
WashingtonUniversity

Louis Bilionis, Professor of Law, University of North Caralina

Walker J. Blakely, Professor of Law, University of North Caroling School
Susan Low Blaca, Professor of Law, Georgetown University Law Center
Gregg Bloche, Frofessor of Law, Georgetown University Law Center
Chery! Block, Professor of Law, George Washington University Law School
Larry E. Blount, Associate Professor of Law, University of Georgia

Grace Ganz Blumberg, Professor of Law, UCLA Law Schocl

John Charles Boger, Henry Brandis Professor of Law, University of North
Carolina School of Law -

Lloyd Bonfield, Professor of Law, Tulane University

Richard J. Bonn-e, John S. Battle Professor of Law, University of Virginia
Amelia H. Boss, Professor of Law, Temple University

Cynthia Grant Bowman, Professor of Law, Northwestern University
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Jed Rubenfeid
TYaie Law Scheoi ,
Jed Rubenteid s Prefestor of Law & Yale University. He is one of the naticn's isadicg schoiars
of construmional law, the author of ourzerous impertant articles on various constitutionsl law
subjects. He is a leading avthority on she right to arivacy, constitutional interpretation, and the
law of talcings.

Statement by Jed Rubenfeld

The letter in your bands. which we deiivered to Congress today, is  histotic docament. It marks
the first time in our kisnry, w my knowledge, that 430 law professors bave publicly agreed
sbout anything. You conlin’t get 400 law professors t agres on 3 3-page acalysis of a glass of
water, much less a mattrr of profound aational importancs.

But we have agreed on 2 3-page, detailed agalysis of presidential impeachment, and we bave
agreed on its conclusior: that the allegations contained in Starr Reporr don't justify fmpeschment
muums“cmm

This is a totally non-periisan leter. We are a totally non-pertisan group. We are from all aver
the country, from the Exst Coast to the West, from Texas to Chicago, and from the heartland.
Some of us ake 3 mare :opservative approsch to constinrtional law, some a mors Libéral
approsch. Some ere pretty famous, among the most prominent constitutional law scholars in the
coutry; some are more resecved, rarely taking public positions; some arc well-known to
Congress, like both Processor Bloch of Georgetown, who has been asked to testify aext week,
and Professor Laycock of Texas, who hss often testified before Congress in favar of matters

strongly supported by the Republican party.

The point is thit. You car; say that President Clinton acted absolutaly disgracetully; you can say
that the Indepeadent Counse] did. This letter puts all that aside. It concems law. It describes the
high threshold that muy: be crossed before impeachment is constitutionally warrasted, and it
concludes that the allegritions contained in the Starr Repoct just don't cross that threshold. The
levter testifics 1o the rerarkable degree of scholarly consensus on this point, and the House
Judiciary Committee will now be aware of thet consensns when it mests on Monday.

What is the basis of the letter’s conclusion? I won't bore you with all the legal details. But here
is the main thrust . . -

Everyone knows that th: Constitation authorizes impeschment only for “high Crimes and
Misdemeanars.” So-we need to know what counts as a high crime or misdemeanor. But people
often forget the words tiiat come before that phrase. They forget that the Constitution gives core
examples of what is memnt by “high Crimes and Misdemeanors.” The Coastinttion allows
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impeacheent aeiy et maamndomﬁigbmw Tae-words
“Traason” aod “Bribery’ are creciai hers. frwould be very ciSerent, Sor exampie, if the
Canstimtion said that 2 Fresicent could Se impeached %or “Adcitery. Famicatdon or other Higa
Crimes and Misdemearcrs.” Taen any critae desmed tw be of moral tursitude might be
immpeachsble. Or if the Coastinrtion said. “Sand, larceny 2nd other high srimes and
misdemesnors,” then an significant crimiral affese migint de impeachable. But Teason azd
bribery are the sxamples given.

Treason and bribery are ore cases of the gross abuse of o=cial power. A Prasident who
commits reason uses the swesomme power of his office 10 aid an enemy. A President who ukesa
bribe uses those powers for personal gain. The general mesuing is this: it mkes 2 grossly
derelict misuse of officiul power to warrant impeackment. Now some purely arivate crimmes ars
30 heinous that 2 person who commits them has to be removed from society, automaticaily
forfeiting all rights. But if some crimes such as murder requtire impeachment and imprisonment
because of their unspealable heinousness alons, the allegations in the Starr Report reaily aren't
in that eategory.

Two examples. When Congressmen discovered that Alexander Hamilton kad had an adultarous
affair, that he bad lied abxout it, and that he was paying blackmail because of it, they did zot -
impeach. Why? Becau:e the crime did not involve the misuse of his afficial powers. He was
paying the blackmail ou: of his own pocker. No evidence of any gross misuse of power was
found. Oragain, when Congressmen were drawing up articles of impeschment against President
Nixon, they found solid svidence thet he had lied — just lied ~ an a tax return, criminally
defrauding the govemm2nt of a very large amount of money. Sut they left that offease out of the
articles of impeachment. Why? Tax fraud is a form of crime against the government, isn't it?
Lying on a tax report is 3 crime, isn’tit. Agsin, we are told that they left out this charge because
it did not involve any gross abuse of the Presideat's official power.

In other words, our conclusion is that impeschument, to be constitutionally justified, demards
either grossly heinous ciminality or grossly derelict misuse of official power. And in our
judgment, the Starr Repart jusz doesn't contain evidencs of this sort.

Why is there so high a constitutional standard for impeschment? Impeschment inflict 8
tremendous constittional price on the nation. The biggest short-term cost is the ineapacitation
of the govamment for s substantial period of time. But the long-term price is higher. Just think
what will happen if this President is impeached on the basis of these allegations. The next time
the Democrats controf Congress and a Republican is President, what would the Democrats do?
Probably they would look for a way to spend $30 millien trying to uncover dirt in the privae life
orumdmcmﬂumwmwdmmwmwm-
of the President or his officers.

mmmmummmwummmmmmmuw
became a tool of mere partisan politics. Msmuwww

only for “high Crimes sad Misdemoanors.” In plain English: lying about a sexusl affair, sericus
wuwhmpumﬂamavloldcnafmnlmlmm:mﬂﬁ
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just isa’t encugh, under o Constitstion, to justify impeaching the elected President of the
Unized States,

And the American pecple seem to know this. [ would say they’ve shown considerable
constitutional wisdom thr3ughout this shameful affair, more than some paliticians. You mig=:
say that our letter, in sxsence, sxplains the lcgal basis, the constimtional besis, for what the
American people already seem to know.
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Susan Low Block
Georgetown University Law Cenrer

1 would liks to start by emphasizing how unusual it is o ger more tha= 400
law professors to agr:e on anything, much less to sign a 4 page lezter of legal
analysis that they did not persanaily draft. In fact, I believe we could have gorten
more signatures if we had had more time to circulate the letter and been more
systematic in our effurts to contact colleagues. The reality is that we are novices at
this and have full time obligations ar our law schools.

But notwithstsading these limitations, we were able to get the signatures of
moare than 430 law professors from all parts of the country who have different
political views, diffe:ing views about President Clinton, and diverse approaches 1o
legal philosophy. W3 have law professars from every major law school and many
smaller ones. The list includes some of the most well-respected scholars of
constitutional law, inzluding Laurence Tribe from Harvard Law School, John Hart
Ely, former Dean of 3tanford University Law School, Ronald Dworkin from New
York University Law School, CassSunstein from the University of Chicago Law
School, Kenneth Karst from UCLA, Martha Minow from Harvard, Bruce
Ackerman from Yale, Geoffrey Stone from the University of Chicago.

So to me the important question is why were we able to get the agreement of
so many usually conentious, difficult to unite, law professors. Why,
notwithstanding the divergent legal philosophies, differing political opinions as to
President Clintoq, ard general tendency toward being idiosyncratic, did these 430
plus law professors sign this letter? The answer is simple. We all agree that the
process underway is constitutionally flawed, that the actions alleged to have been
committed by President Clinton do not warrant impeachment under the
Constinntion, and that dangerous precedents are being set.

Specifically, weaaumuvmlﬂmdmnlpm

Fhs.muﬂ&dmﬂy&nﬁshpanhmmmmnywhmw
against the President of the United States, is enormously powerful end disruptive,
and should be initistsd only when clearly warranted. Impesching and removing a
president undermines the vote of the electarate of the country and should be
invoked prudendy and csutiously. Mmmcnlmdhw
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eaind the text suggest Wat the ability o impeach a presicent was designed to dez!
orincipally with seriots abuses of aificial power that undermine the coastinutional
scaeme. It was defieitely et w0 be 2 punishment or a substitat= Sor criminal
prosecution. The Ceastiucon makes it ciear that even arter impeachment and
remcval from orfice. one can still be criminally prosecutss.

Secand, we believe that the precedent tw be set by this Houss of
Represenmatives will be enormously important. The House's decision whether o
impeach, like a prosecuter’s decision whether 1o indict, is discretionary. If the
House relaxes the stendard as o what is an impeachable offense or exercises its
discretionary powers irresponsibly, it will weaken the offics of the presidency for
the foreseeable futur2. After President Andrew Johnson was impeached in the
1860s, the office of the presidency was enormousty weakened, notwithstanding the
fact thet President Johnson was ultimately not canvicted by the Senate and
remained-in office. }Merely subjecting the President to this process, especially wher
it was a political, parsisan procsss, was enormously dsmaging to tke office.

In view of this understanding of the constittional definition of impeachment
and the House’s con:titutional responsibilities, the law professors signing this letter
have conciuded that te alleged misconduct of the president, while unfortunate and
inappropriate, does rot warrant impeachment under the Constitution.
Notwithstanding our different approaches to politics, to President Clinton, and to
legal philosophy, the signatories to this letter united because we fear that if the
House decides to impeach President Clinton for the conduct alleged in the Starr
Referral, it will lower the bar for what warrants impeachmenr, will make furure
presidents too beholden to the Congress, will move us precariously, and
unconstitutionally, toward 2 parliamentary system, and will dangerously weaken the
office of the presidenicy for the foresceable future.

In short, because we are all profoundly committed to our constitutional
system and because we believe that impeaching the president for the acts alleged in
the Starr referral would establish a dangerous precedent and would seriously
threaten the system, we falt compelled, notwithstanding our idiosyncracies, to join
together and to sign “his letter. Weeun&iyhnpeﬂutthemembersofﬂ:zﬁouse
Judiciary Committee hear our plea and Tespect our concerns.
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University of Taxzs. He has tsught constitutional law for many yesrs, acc de has
published on 8 wice range of constitutional wpics. He is one of the naticn's leading
authorities on the law of religious liberty and also oq the law of judicisl remedies. He has
frequently testified before Congressional committees on constinmional issues, often in
suppart of proposal; with broad support from Republicsns as well ss Dexmocrats.

Statement by Douglas Layeack

Impeschment and removal of the Preside=t of the United Stames is the ultimars
Congressional chetk on sbuse of Presidential power. Ay serious attempt &
impeachment brings most other Congressional and White House functions © 2 hait,
Actual removal of e President undoes the choice of the American people in the mast
important election we bold Impeachment must be reserved for official abuses
proportionate to the costs and gravity of its use.

The recommended impeachment of President Nixon is instructive on the ceatral issue
facing the House Rudiciary Committee todsy. In 1974, that Commites concluded: +Not
all -Prasidential misconduct is sufficieat to constitute grounds for impeachment. .
Bmmmihmhammhbmku&hm
only upon conduct seriously incompatible with either the coustitutional form and
principles of our govermment or the proper performancs of constitutional dutics of the
Presidential office.” Report of the House Committee on the Judiciary, Impeachment of
Richard M. Nixon, President of the United States 112-13 (New York Times od. 1975).

The Articles of Inipeachment sgainst President Nixon charged s pattemn of repested
misuse of law enfircament powers to harass and intimidate other perticipants in the
democratic process. mmubwmwmmh
concealed this offfcial misconduct.

ThCunﬂmchMlWAxﬁehdwwmeﬂuﬁmlm
fraud, in part becxase of the view that such personsl misconduct “was not the type of
abuse of power at which the remedy of impeschment is directed.” Id. st 320. The
minority who veted for this Article did'not dispute that judgment. Instead, they argued
that the President “iook advantage of his office % avoid peying bis proper taxes.” Id. at
463. No member o the Committes argued that personal misconduct should be a basis for
impeachment. .
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What is-charged agtinst President Clintou is personal misconduct-and lying. to zoncea!
tkat personal miscorduct. Petjury is the most serious cherge, but it is pajury abow: a

personal matter, pot about his conduct of the office. None of the charges against him ars
early 5o serious as the tax frand that was nor charped against President Nixon. Noze of
the charges against residert Clinton approach the constinational standsrd of “Treascr,
Bribery, ar other higi Crimes and Misdemeanors.”

Toe Lewinsky investigation revealed wrongful canduct in the President's personal
capacity. Far any other American exught in such s situsation, even the perjury would have
beeuduhwnhmdnavﬂhtm Only in the rarest of circumstances would civil
petjury, on a collateral matter of dukious relevance to the underlying lawsuit, become the
subject of a major ciminal investigation. The question is not whether the President did
something wrong, but of what is the sppropriatc and proportionsts constitutional
response. Penalizing personal misconduct is not the purpose of the power to impeach the
dem,mdteﬂomlmhmﬂ,uﬁ:dwmh?mdmfmmoul
misconduct. Invecation of the impeachment power hers, on the allegations that have
been reported, is an thuse of the constitutional authority of the House of Representatives.
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FOR IMMEDIATE RELEASE WEDNESDAY, OCTOBER 28
CONTACT: Scott Sutheriand or

Carole Fionman, Fenton Communications

(202) 822-5200. x217 or x220

NOTED AUTHOR, HISTORIAN STEPHEN AMBROSE JOINS COLLEAGUES TO DECRY
UHNECESSARY IMPEACHMENT PROCEEDINGS

Joins Arthur M. Schissinger, ->. Vann Woodward, More Than 400 Leading Historians and Constitutional
Schotars To Warn of ConstitL Sionaf Threat in Cliriion investigation

WASHINGTON, D.C  Ncied author and historian Stsphen Ambrose joined two cf America's
mast prominent historians and 400 of their collsagues today in issuing a statement waming of & grave
threat to the constitution if the House impeachment haarings go forward.

Earlier tday C. Vanr Woodward, dean of American historians, and Arthur M. Schiesinger, Jr., the
nation's pre-eminent scholar on the presidency, held a prass confersnce in Washington to criticize the
mmwmmmammamwuwmmwmmd
Prasident Clinton.

historical precedent and founistion, and could parmanently cripple the office of the presicency.

Woodward and Schiesinger issuad a statsment, signed by mare than 400 historians, that calls on
the American pecple to oppose the impeachment procesdings. Signators inciude such well known
scholers as Doris Kaams Gocdwin, Ganry Wills, Henry Louls Gates, Jr. of Harvard University, Hendrik
Hartog of Princeton Universits and Winthrop D. Jordan of the University of Mississippi, as well ag
scholars and professors from mors than 130 other institutions across the country.

LR

HISTORIANS IN DEFENSE OF THE CONSTITUTION

As historians as well as citize 18, we deplore the present drive 1o Impeach the President. We believe that
this drive, if successtul, will heve the most serious implications for our constitutional order.

Under our Constitution, impec.chment of the President is 3 grave and momentous step. The Framers
expiicitly reserved that step fc- high crimes and misdemeanors in the exarcise of executive power.
impeachment for anything eisa would, according 10 James Madiscn, leave the President to serve “during
pleasure of the Senate,” thereby mangiing the system of checks and baisnces that is our chief safeguard
against abuses of public power. -

Nmmhmdomm?mcﬁmmmm«mwmmm.
mmmmnmmmmnnﬁmwammuwmmm
dmmamanmmmmmnm-mwwm
any offense by which 0 remo ‘s a Prasident from office.

The theory of impeachment u derlying these efforts is unprecedented in our history. The new processes
mwmuum«wwmnmm,mumm
wmmmummuuw-mmduwaw
mmm,nmmwammwwmmnm
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cripeied in meeting the inevitzhie chalenges of the future.

Wchuademmhgi ormmhg'wm Do we want ©o estabiish &
precedent for the future haracsment of prasidents and to tie up our govermment with & probrected national
agony of ssarch and accusat :n? Or do we want o profact the Constitution and get back 1o the public
business?

We urge you, mmm-mlmcmmbmhm
new theory of impeachmant. and to demand the restoration of the normal aperstions of our
govemment.

Co-Sponsors;
Arthur M. Schiesinger Jr., C Linversity of New York
Sean Wilantz, Princeton Univarsity
C. Vann Wadward, Yale Univarsity

Signatories:

Richard M. Abrams, Universily of California, Berkeley

Robert H. Atzug, University ¢ f Taxas, Austin

Jean-Christophe Agnew, Yake University

John M Aliswang, Caiifornia £ tate University, Los Angeles
mamm Emaritus, Eisenhower Center, Univarslty of New

JohnAndruw Frankiin & Mas:hall Colege

Dee E. Andrews, Caiifornia S:ade University, Hayward
Ronald R, Atkinson, Universks of South Carclina
Edward L. Ayres, University ¢ Viginia
mmwmsmum
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Rebecca Boshiing, University of Maryiand. Balimore County
Virjinia

James MacGregor Burns, Un-versity of Maryland
Vernon Burton, University of iincis, Urbana-Champaign
Jon Butler, Yale University

Albert Camarillo, Stanford Un.versity

Charies Capper, Unwwamc:mcmpdul
Andrew R. . Cayton, Miami University of Ohio

Marty Kupiec Cayton, Miami |Jniversity of Ohio

Jane Tumer Censer, George Viason Universily
Gordon H. Chang, Stanford L niversity

Herrick Chapman, New York Jniversity

George Chauncey, University of Chicago

Robert W. Chemy, San Francisco State University
Clifford E. Clark, Jr., me

Miriam Caohen, Vassar Colleg®

Jeraid A. Combs, San Francitco State University

Rebecca Conard, Middie Tenessee Staie University

Staven Conn, Ohio State University

Carolyn C. Cooper, Yale Univarslty

Johin Mitton Cooper, Universily of Wisconsin, Madison
Cotkin, Caiffornia Pot-technic State University

Robert D. Cross, University o Virginia
Anthony D'Agostino, San Frarcisco State University
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Carl N. Degler, Stanford Univarsily
Jane S. DcHan,Umuwoanium.s-mm

Bruce Dorsey, Swarthmore Callege

Richard Drayton, University c: Virginia

Philtp Dreyfus, San Francisce State University
ﬂmeum.SﬂumuNnYak.&wm

David V. DuFault, San Diego 3tade University

Mary Maples Dunn, Schiesincar Library, Radcitle College
Mary L. Dudziak, University o/ Southern California
Elien Dwyer, incians Universiy

Jonathan Earle, University of <ansas

Laura F. Edwards. University of Cailfornia, Los Angeles
Rebecca Edwards, Vassar Crlage

Abraham Eisenstadt, Brookly 1 College

Joseph J. Ellis, Mount Holyoks College

Mustafa Emirbayer, New School for Socisi Research
James Epstein, Vanderbit Ur versily

Philip J. Ethington, University of Southern Callfornia
Harold Evans

Sara M. Evans, University of #innesota

Bret Eynon, Graduate Center Clty University of New York
Ann Fabian, Graduate Center. Clly University of New York
Alice Fahs, University of Califomis, kvine

John Mack Faragher, Yale Uriversity

David Farber, University of Now Mexico

Jamas J. Farrell, St Olaf Collage

Drew Glipin Faust, University 5f Pennsyivenia

Paul H. Fagetts, Jr., Arkansa:; State University

Heide Fehrenbach, Emory Ur.iversity

Daniel Fellar, University of New Mexico

Pater G. Filene, University of North Casoiina, Chapel Hill
Lisa M. Fine, Michigan Stats 'Jniversity

William Forbath, University of Texas, Austin
Maureen A, Flanagan, Michi:an Stale University
Stephen Fox, Humboldt State University

Jimmie Franidin, Vanderbilt University

John Hope Frankiin, Duke Ur:versity

George M. Fradrickson, Stanord University

Kari A, Fredrickson, Universit: of Central Florida
Estelie Freedman, Stanford L viversity

Jean E. Friedman, University >f Georgia

Syivia Fray, Tulane University

Jennifer Frost, University of M arthern Colorado

Kevin Gaines, Universily of T-xxas, Austin

Brett Gary, Drew University

Paul Gaston, University of Virginis
Henry Louis Gates, Jr., Harve rd Universily

Rochelle Gatfin, City College > San Francisco
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Egith Geiles, Stanford Univeriity

Gary Gerste, Catholic University of Americs
James B. Glibert, University ¢f Maryland

Jehn S. Gillkeson, Arizona Siete University, West
Glenda Gilmore, Yale Univertity

Todd Gitlin, New York Univeraity

Linda Gordon, Universily of V.leconsin, Madison
Robert W. Gordon, Yale Univarstty

Frances Gouda, American Us iveraity

Keilay Gove, Schiesinger Lirary, Radciiffe College
Hugh Davis Grzham, Vander it University

Susan Gray, Arizons State Uriversity

Amy Grsenberg, Penn Stats ! iniversity

Mott T. Greene, University of uget Sound

James N. Gregory, University of Washington
Katherine Grier, University of South Carolina

Carol Groneman, John Jay Cillege of Criminal Justice
Ariela Gross, University of Scuthem California

Jamas Grossman, The Newbarry Library

Joan R. Gunderson, Elon Coliege

Melanie Gustafson, Universit: of Vermont

Ramon Gutierrez, University of Cailifornéa, San Diego
Malachi Hacohen, Duke Univarsity

Sheidon Hackney, University of Pennsyivania
Timothy Haggerty, Middle Te:nessee Stats University
Jacquelyn D. Mall, University 3 North Carolina, Chepel Hill
William H. Harbaugh, Universly of Virginia

Lesfie M. Harris, Emory Universily

Wiliiam B. Hixson, Jr., Mn”um
MMHodes.NchomUm'uuy

Graham R. Hodges, Coigate Jniversity

David A. Hollinger, University of California, Berkeley
Thomas C. Holt, University of Chicago

Asi Hoogenboom, Brooklyn C.ollege

June Hopkins, Armstrong Atientic Stste Universty
James Oliver Horton, George Washington Universly Lois €. Horton, George
Washington University

Pamaels Hranek, Arkansas St:te University
Margarst Humphreys, Duke L niversity .
Norris Hundley, University of Zailormia, Los Angeles
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Alaine S. Hutson, Scuthwest Jisscun State University
Harold M. Hyman, Rice Unive rsity

Pauta E. Hyman. Yale University

Joseph llick, San Francisco State University

Stephen Innes, University of *irginia

Willam Issei, San Francisco State University
Maurice |sserman, Hamilton College

Julle Ray Jeffrey, Goucher Cilege

George Juergens, indiana Ur ‘versity

Paul €. Johnson, University ¢’ South Carclina
Winthrop D. Jordan, University of Mississiopi

Richard John, University of {i.nois, Chicago

John B. Judis, The New Rep biic

Jane Kamensky, Brandeis Ur ivarsily

Alan Karras, University of Calfomia at Berkeley

John F. Kasson, University of North Carofing, Chapel Hill
Stanley N. Katz, Princeton Ur-iversity

Ira Katzneison, Columbia Uni sersity

Michael Kammen, Cornell Un versity

Michael Kazin, American University

Frances Richardson Keller, San Francisco State University
David M. Kennedy, Stanford tniversily

Ross A. Kennedy, San Franc.sco State University
Linda K Kerber, University of lowa

Alice Kessier-Harris, Rutgers University

Jane A. Kimball, University of California, Davis
Wilma King, Michigan State L niversily

W. Dean Kinzley, University cf South Carolina
Richard S. Kirkendall, Univer: ity of Washington
Rachel Kiein, Universily of Czlifornia, San Diego
Jane Knowles, Schlesinger Lisrary, Radciffe College
Peter Koichin, University of D slaware

Jessica Kross, University of £ outh Carolina

Bruce Kuklick, University of Pannsyivania

Howard (. Kushner, San Dieg> State University

Ann J. Lane, University of Vinjinia

Perry Leavell, Drew Universit

Janica M. Leone, Middie Tenr:esse Stata University
Jill Lepore, Boston University

Gerda Lerner, Universily of Wisconsin, Madison

Paul Lemar, Univarsity of Sovthem Cafornia
Lawrence W. Levine, George Mason University

Jan Lewis, Rutpers University, Newark

Patricia Neison Limerick, University of Colorado, Boulder
Krists Lindenmeyer, Tennassae Technologicai Univeraity
Kenneth Lipartito, Fbrlda Intemationsl University



Lary May, Univarsity of
Gienna Matthews, Universily % Callornia, Serksiey
Woodfore McClellan, Universdy of Virginia

Samuel T. McSevensy University
Seymour H. Mauskopf, Duls ‘Jaiverslty
Peter Mellini, Sonome

University
Sally M. Miller, University of the Paciic
Aswen P. Mohun, University ¢f Delaware
Eric Monkionen, University of Celifornis, Los Angeles
Edmund 8. Morgan, Yale Unkerslly
Franceaca Morgan, Universit’ of Nort Texes

Brian Owensby, of ‘Virginia
Phyfiis Paimer, George Wash:ngion University
Patterson, U niversily



Virginia Scharff, Universily of New Mexico
Kannath A. Scherzer, Middle Tennseses State University

Petar Sigal, Californis State L niverslty, Lum

Eric Singer, Goucher College

Henry Siiverman, Michigan S:ste University

Shella Skamp, University of A Jssissippl

David E. Skinner, Santa Clars: University
Kathiryn Kish Sidar, State Unt :erslly of New York, Binghemton
Susan Sleeper-Smith, Michigan Stale University

Judith Smith, University of Meesachussits, Boston b
Thaddeus Smith, Middle Teni'ssses Siate Universily
MSnly Denison Unive:-sity

Ricld Solinger
Margaret R. Somers, Univers:ty of Michigan
Disne Sommerville, Lafeyetis Collegs
Alan H. Spear, University of Hiinnescls, Twin Clies
Thomas Spear, University of Atsconsin, Madison
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Amy Gilman Srebnick. Montc:aie Stale University

Amy Dru Staniey, University f Chicago

Judith M. Staniey, California tats University, Heyward
Christine Stansefl, Princeton Jniversily

Amy L. S. Stapies, Middle Tenessas Stute University
Carolyn J. Stefanco, Caiifornia Polytachnic State University
Judith Stein, Graduste Cente:, Clty University of New York
Allen Steinberg, University of lows

Steven J. Stem, University of Wisconsin, Madison

James Brewsr Stewart, Macs lester College

Marfa Stone, Occidental

Lilllan Taiz, Caitfornia State Lniversity, Los Angeles
Alan Taylor, University of Caifornis, Davis
Stephen Taylor, Middie Tenn2sses State University
Tommy R. Thompson, University of Nebrasks, Omaha
J. L. Tobey, Caiifornia State Universily, Sacramento
Hans Trefousse, Brookiyn Cclege
James C. Tumer, University cf Notre Dame
Nancy C. Unger, Senta Clara Universily
Daniel H. Jsner, Jr., Comeil Liniversity

Phillp Vanderieer, Arizona S ste University
Bruce A. VanSledright, University of Masyland
Clarencs L. Ver Steeg, Nortir vestem Universily
Penny Von Eschen, Universit/ of Tems, Austin
Helana M. Wall, Pomona Ccllage

Wendy Wall, Duks University

David W. Walker, Michigan S :ate Universly
Ronald Walters, The Johns - apkins University
Geofirey C. Ward

Richard White, University of \' Jashington

Eric D. Weitz, St Olaf Collegr:

Can D. Weiner, Carleton Coliage

Lynn Y. Weiner, Rooseveit U:iversity

Robert M. Weir, University of South Carcline
Robert R. Weyeneth, Univers:ty of South Carciina
Deborah Gray White, Rutgers. Universily
Jonathan M. Wiener, Univers 3y of Californis, krvine
Harry McKiniey Wittams, Car 3ton College
Michael Wilirich, Rice Univers ty

Garry Wiis, Northwestem Un versity

Alian M. Winkler, Miami Universily of Ohio

Peter H. Wood, Duke Univers ty

Sharon Wood, University of A sbraska, Omaha

C. Vann Woodward, Yaie Unisersity

J. Wiilam T. Youngs, Essterr Washingion University
Rosemarie Zagarmi, George h.ason Univarslly
Jonathan Zeithin, University o Wisconsin, Madison
Ofivier Zunz, University of Vir jinia
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Sundayv, Novemoer 22. 1998

THE NATION, HIGH CRIMES
It Depends on How You Define ‘Murder:
By SEAN WILENTZ

W ASHINGTON--Now that independent counsel Kenneth
RELATED , President Bill Clinton, the House Ji

accusations about perjury and obstruction of justice are true,
they are not e because relate 0
private unconnected to Cligton's exercise of his

Hamilton had insulted him, and he his I
political foe to a duel. The two met st Wi NJ., scross
the ver Manhattan, on July 11, and, as every
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though it was poweriess 0 seek Burr's extraditon.
After severai weeks down south. where the code duello thrived

mammsmdofmmgmwm which meant
crossing New Jersey and risking arrest, Buzr waveled 0
mvon. unimpeded. e strode up Capitoi Hiil and

reri] shu official vice-presidential duties as presiding otficer
in

’!‘hsu.!beheve,thcﬁmmthnm:mmdnt
mtheSnmmﬂmdsyoum"dn
‘ederalist William

mmﬁrmfmamwmuyﬁddmymdm
mm ”um?f-ﬁu in the ol
10 38t up & country own oation's
‘westemn terxitories, for which he was tried for treason. By then,
however, he liad set the precedent relevant to our current

Thare was, to be sure, 5o national consensus in 1804 about

vice president sre identical. If, then, a vice
surrounded by many of the Constinmtion's framers, could be
charged with murder and escaps i poschme

lm been accused--aot
mmbyn counsei-—-with I
oath and other connected to covering up life?
Somewhare, the shade of Burr, himself a notorious iadies’ man,
is laughing his head off.
Sean Wilentz, "American History at Princeton
University, Is P IH?‘Ywmai'dlowadn Woodrow
Wilson Insernational - for Scholars

Copyrighe 1998 Los Aageles Thoes. All Rights Reserved
3W§a‘auumﬁmhmm\'uww
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IN RE REPORT & RECOMMENDATION OF JUNE 5, 1072 GRAND JURY 1219
Cite 24 370 F.Supp, 1219 (1974

points through the Kansas City gateway.
Plaintiffs’ argument ultimately boils
down to the weight of evidence present-
ed by applicant, As our court has stat-
ed before, the weight of evidence is for
the Commission rather than the courts.
State Corporation Commission v. United
States, 216 F.Supp. 376 (D.Kan.1963),
aff'd per curiam, 375 U.S. 15, 84 S.Ct.
60, 11 L.Ed.2d 39.

[8] We find the Commission’s find-
ings are based on substantial evidence
and we perceive no error of law. The
action seeking to set aside and enjoin
enfor of the C 's order
is therefore dismissed,

-
0 § stx ot sriiie
X

In re REPORT AND RECOMMENDA-
TION OF JUNE 3, 1972 GRAND JURY
CONCERNING TRANSMISSION OF
EVIDENCE TO the HOUSE OF REP-
RESENTATIVES.

Misc. No, 7421,

United States District Court,
District of Columbia.

March 18, 1974.

Hearing was had on recommenda-
tion by grand jury that the Court deliv-
er sealed grand jury report to the Com-
mittee on the Judiciary of the House
of Representatives. The District Court,
Sirica, Chief Judge, held that the re-
port, consisting of a simple and straight-
forward compilation of information gath-
ered by the grand jury, was within its
authority to hand up; that delivery of
the report to the Committee was proper
where the same was material to the Com-
mittee’s impeachment investigation in-
volving the President of the United
States, who did not object to release of
the report to the Committee: that re-
lease was not prohibited by rule provid-
ing that persons may disciose matters

occurring before grand jury, “only when
so directed by the court preliminarily to
or in ction with a judicial proceed-
ing”; and that release was not preclud-
ed by incidental references therein to
third persons, some of whom were under
indictment, since their trials would pro-
vide ample opportunity for response to
such references, none of which went be-
yond the allegations in the indictment.

Ordered accordingly.

L. Grand Jury =1 .

While in a general sense a federal
grand jury is an agent or arm of the ju-
diciary, grand jury, within certain
bounds. may act independently of any
branch of government.

2. Grand Jury 34

Grand jury may pursue investiga-
tions on its own without the consent or
participation of a prosecutor.

3. Grand Jury ¢=1
Grand jury’'s decision not to bring
charges is unreviewable.

4. Indk t and Infor don €»383(1)
Grand jury may insist that prose-
cutors prepare whatever accusation it
deems appropriate and may return a
draft indictment even though the gov-
ernment attorney refuses to sign it.

5. Grand Jury 28

Statute specifically conferring re-
porting powers on special grand juries
is not probative of contention that grand
juries lack such powers at common law.
18 U.S.C.A. § 3331 et seq.

6. Grand Jury &42

Grand jury was acting within its au-
thority in handing up a sealed report
and recommending that it be submitted
to the Committee on behalf of the Judi-
ciary of the House of Representatives
in fon with imp t investi-
gation by the latter body, where the re-
port was a simple and straightforward
compilation of information gathered by
the grand jury and drew no accusatory
conclusions, deprived no ome of an offi-
cial forum in which to respond, was not
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a substitute for indictments which might
properly issue, and contained no recom-
mendation, advice or statements in-
fringing on the prerogatives of other
branches of government. U.S.C.A.Const.
Amend. 5.

7. Grand Jury 42

When grand jury issues a report,
‘ its authority ends and judicial authority
becomes exclusive in determining wheth-
er report shall be disclosed.

8. Grand Jury 42
United States ¢23(5)

Delivery to the Committee on the
Judiciary of the House of Representa-
tives, which was conducting impeach-
ment investigation, of report by grand
jury compiling information material to
such investigation was appropriate where
the report’s subject was referred to in
his public capacity, any prejudice to his
legal rights would be minimal on balance
with the public interest, subject wouid
not be left without a forum in which to
adjudicate any charges against him, and
he did not object to delivery of the re-
port; and delivery of the report to the
Committee was not prohibited by rule
stating that persons may disclose mat-
ters occurring before grand jury “only
when so directed by the court prelimi-
narily to or in connection with a judi-
cial proceeding.” Fed.Rules Crim.Proc.
rule 6(e), 18 U.S.C.A.; U.S.C.A.Const.
Amend. 5.

9. Grand Jury $=41

Rule providing that persons may dis-
close matters occurring before the grand
jury “only when so directed by the court
preliminarily to or in connection with &
judicial proceeding” was derived with
only those cases in mind where disclo-
sure question arises at or prior to trial,
and does not enjoin courts from any dis-
closure of reports by a grand jury in
any other circumstance. Fed.Rules Crim.
Proc. rule 6(e), 18 U.S.C.A.

16. Grand Jury 41

Though interest in grand jury se-
crecy of ing free discl e by
those who possess information regarding
crime continues to be applicable after re-

870 FEDERAL SUPPLEMENT

turn of indictment, a compelling need
and the ends of justice may still mandate
disclosure of matters occurring before
the grand jury. Fed.Rules Crim.Proc.
rule 6(e), 18 U.S.C.A.

11. Grand Jury =41

Delivery to the Committee on the
Judiciary of the House of Representa-
tives of grand jury report material to an
impeachment investigation involving the
President of the United States was not
precluded by reference therein to other
persons despite speculation that leak
would occur and that resultant publicity
would prejudice the rights of defend-
ants against whom indictments were re-
turned, where the President had not ob-
jected to release and other persons were
involved only indirectly, and where per-
sons under indictment would have oppor-
tunity at trial for response to any inci-
dental references to them, which did not
go beyond allegations in the indictment.
Fed.Rules Crim.Proc. rule 6(e), 18 U.S.
C.A.: U.S.C.A.Const. Amend. 5.

—

Leon Jaworski, Sp. Prosecutor, Philip
A. Lacovara, Counsel to Sp. Prosecutor,
Peter M. Kreindler, Executive Asst. to
Sp. Prosecutor, Washington, D. C.. for
the Watergate Special Prosecution Force.

James D. St. Clair, Sp. Counsel to the
President, Richard A. Hauser and John
A. McCahill, Associate Counsel. Wash-
ington, D. C.. for the President.

John Doar, Sp. Counsel, Washington,
D. C., Albert E. Jenner, Jr., Minority
Counsel, Chicago, Ill., for the House Com-
mittee on the Judiciary, House of Repre-
sentatives.

William G. Hundley, Plato Cacheris,
Washington, D. C., for John N. Mitchell.

John J. Wilson, Frank H. Strickler,
Washington, D. C., for Harry R. Halde-
man and John D. Ehrlichman.

Sidney Dickstein, Washington, D. C.,
for Colson.

David Bress, Thomas C. Green, Wash-
ington, D. C., for Robert C. Mardian.

Jacob A. Stein, Edmund D. Campbell,
Washington, D. C., for Parkinson.
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IN RE REPORT & RECOMMENDATION OF JUNE 5, 1872 GRAND JURY 1221
Cite as 370 F.Supp. 1219 (1978)

John M. Bray, Washington, D. C., for
Strachan.

OPINION

SIRICA, Chief Judge.

On March 1, 1974, in open court, the
June 5, 1972 Grand Jury lodged with the
Court a sealed Report. The materials
comprised in that Report were filed by
the Court and ordered held under seal
pending further disposition. The mate-
rials were accompanied by a two-page
document entitled Report and Recom-
mendation which is in effect a letter of
transmittal describing in general terms
the Grand Jury’s purpose in preparing
and forwarding the Report and the sub-
ject matter of its contents. The trans-
mittal memorandum further strongly
r ds that ing materi-
als be submitted to the Committee on the
Judiciary of the House of Representa-
tives for its consideration. The Grand
Jury states it has heard evidence that it
regards as having a material bearing on
matters within the primary jurisdiction
of the Committee in its current inquiry,
and notes further its belief that it ought
now to defer to the House of Representa-
tives for a decision on what action, if
any, might be warranted in the circum-
stances.

After having had an opportunity to
familiarize itself with the contents of the
Report, the Court invited all counsel who
might conceivably have an interest in
the matter, without regard to standing,

I. The Special Prosecutor notified the Court
ahortly before delivery of the Report that the
Grand Jury iotended to take such action.
The Court bad opportunity only for m brief
review of relevant authorities, and decided to
receive and hold the Report under seal. The
Court's first opportunity to peruse the Grand
Jury materials came on Monday, March 4th,
and 2 hearing was scheduled for Wednesd:

to state their positions concerning dispo-
sition.! The Preaident’s position, through
counsel, is that he has no recommenda-
tion to make, suggesting that the matter
is entirely within the Court’s discretion.®
He has requested that should the Report
be released, his counsel have an oppor-
tunity to review and copy the materials.
The House Judiciary Committee through
its Chairman has made a formal request
for delivery of the Report materials.$
The Special Prosecutor has urged on be-
half of the Grand Jury that its Report
is authorized under law and that the
recommendation to forward the Report
to the House be honored.® Finally, at-
torneys for seven persons named in an
indictment returned by the same June,
1972 Grand Jury on March 1, 1974, just
prior to delivery of the Grand Jury Re-
port,* have generally objected to any dis-
closure of the Report. and in one instance
recommended that the Report be ex-
punged or returned to the Jury.

Having carefully examined the con-
tents of the Grand Jury Report, the
Court is satisfied that there can be no
question regarding their materiality to
the House Judiciary Committee's investi-
gation. Beyond materiality, of course,
it is the Committee’s responsibility to de-
termine the significance of the evidence,
and the Court offers no opinion as to rele-
vance, The questions that must be de-
cided, however, are twofold: (1) wheth-
er the Grand Jury has power to make
reports and recommendations, (2) wheth-

3. Letter to the Hovorable John J. Sirica from
James D. St. Clair dated March 7, 1874 and
filed in Mise. No. 7421,

4. Letter to the Honorable John J. Sirica from
the Honorable Peter W. Rodino, Jr., dated
March 8, 1874, and filed in Misc. No. 74-21.
See also Transcript at p. 30.

5 M dum of the United States on Behalf

Murch Oth, to include ail those who might
possibly have an interest in the matter.

The President's counsel bas been permitted
to review the two-page Report and Revom-
mendation. Other counsel were offered & simi-
lar opportunity, but with one ezoeption de-
clined. See Tranncript of Proceedings, March
0, 1974, Mise. 7421 at pp. 63-68, 96-89,

herei ted as T

2. Transeript at pp. 2, 3, 31, 32.

"of the Grand Jury filed in Mise, No. T4-21
under seal. See also Transcript at pp. 68-85.

8. United States v. John N. Mitchell, et al.
Criminal Case No. 74-110.

7. Letter to the Honorable Joha J. Sirica from
Jobn J. Wilson, Esq., dated March 4, 1974 and
filed in Misc. No. 74-21. See also Transeript
at pp. +21, 51-63, 90102,
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er the Court has power to disclose such
reports, and if so, to what extent.

L

Without attempting a thorough expo-
sition, the Court, as a basis for its dis-
cussion, notes here some principal ele-
ments in the development and authority
of the grand jury. Initially, the grand
jury, or its forerunner, was employed to
supply the monarch with local informa-
tion regarding criminal conduct and was
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tor.** The grand jury holds broad power
over the terms of charges it returns,!t
and its decision not to bring charges is
unreviewable. Furthermore, the grand
jury may insist that prosecutors prepare
whatever accusations it deems appropri-
ate and may return a draft indictment
even though the government attorney re-

fuses to sign it.1*
We come thus to the question of wheth-
er grand jury prerogatives extend to the
ion of documents that disclose

wholly a creature of the crown. As the
grand jury gained institutiona! status,
however, it began to act with a degree
of independence, and in some cases re-
fused to indict persons whom the state
sought to prosecute® Thereafter it be-
came common for grand juries to serve
the dual function of both charging and
defending. By virtue of the Fifth
Amendment, grand jury prerogatives
were given institutional status in the
United States, and grand juries have
ever since played a fundamental role in
our criminal justice system.?

[{1-4) The grand jury is most fre-
quently characterized as an adjunct or
arm of the judiciary. While such a
characterization is in the general sense
accurate, it must be recognized that
within certain bounds, the grand jury
may act independently of any branch of
government. The grand jury may pur-
sue investigations on its own without
the consent or participation of a prosecu-

8. The moat celebrated cases in England in-
volved ignoramus returns to charges againat
Stephen Colledge (8 How.St.Tr. 550 (1681))
and the Earl of Shaftesbury {8 How.St.Tr.
750 (1681)]). In the United States. the grand
jury action favoring Peter Zenger is equally
prominent [Morris. Fair Trial 69-95 (1952)).
See also, Kuh. The Grand Jury “Present-
ment”: Foul Blow or Fair Play, 33 Colum.L.
Rev. 1108, 1107-00 (19535).

9. See generally Branzburg v. Hayes, 408 U.S.
6685, 82 S.Ct. 2646, 33 L.Ed.2d 626 (1972) and
Hale v. Henkel, 201 U.S. 43,.28 3.Ct. 370,
50 L.EJd. 652 (1908).

10. United States v. Thompeon, 251 U.S. 407,
413415, 40 S.Ce. 289, 64 L.Ed. 333 (1920) ;
Blair v. United States, 250 U.S. 273, 282,
39 8.Ct. 468, 68 L.EL 979 (1919): Hale v.
Henkel, supra note 0; Frisbie v. United

evidence the jury has gathered but
which do not indict anyone. The sort
of presentment mentioned above, where
government attorneys decline to start
the pr ial hinery by withhold
ing signature from a draft indictment, is
in the correct sense such a report since
grand jury findings are disclosed inde-
pendent of criminal proceedings, and it
appears that nowhere has grand jury
authority for this practice been denied,
particularly not in this Circuit.!® Nev-
ertheless, where the jury’s product does
not constitute an indictment for reasons
other than an absent signature, there is
some disagreement as to its propriety.

It should be borne in mind that the
instant Report is not the first delivered
up by a grand jury, and that, indeed
grand juries have historically published
reports on a wide variety of subjects.!¢
James Wilson, a signer of both the Dec-
laration of Independence and the Consti-
tution and later an Associate Justice of

States, 157 U.S. 160, 163, 15 3.Ct. 388, 39
L.Ed. 857 (1895).

11. Gaither v. United States, 134 U.S.4pp.D.C.
154, 413 F.2d 1061, 1066 (1969).

12. United States v. Cox, 342 F.2d 167 (5th
Cir,) cert. denied 381 U.S. 985, 85 S.Ct. 1767,
14 LEd2d 700 (1965): Gaither v. United
States, supre note 11: In Re Miller, 17 Fed.
Cas. p. 285 (No. 8.552) (D.C.D.Ind.1878);
In Re Presentment of Special Grand Jury,
January 1960, 313 F.Supp. 662 (D.Md.1870) :
Caited States v. Smyth, 104 F.Supp. 283 (N.
D.Cal.1052).

13. See Gaither v. United States, supra note
11,
14, See, 53 Colum.L.Rev., suprac note 8 at

1100-1110 citing examples botk in England
and the American colonies.
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the Supreme Court made these pertinent
observations in 1791:

The grand jury are a great channel
of communication, between those who
make and administer the laws, and
those for whom the laws are made and
administered. All the operations of
government, and of its ministers and
officers, are within the compass of
their view and research. They may
suggest publick improvements, and the
modes of removing publick inconven-
iences: they may expose to publick
i ction, or to publick punishment
publick bad men, and publick bad meas-
ures 15

On this historical basis, with reliance
as well upon principles of sound public
policy, a number of federal courts have
upheld and defined the general scope of
grand jury reportorial prerogatives. In
In Re Presentment of Special Grand Ju-
ry Impaneled January, 1969, 315 F.Supp.
662 (D.Md.1970), Chief Judge Thomsen
received a “presentment” describing the
course of an investigation by a Balti-
more grand jury into possible corrup-
tion related to a federal construction
project. The “presentment” also out-
lined indictments which the grand jury
was prepared to return in addition to
other indictments handed up with the
“presentment,” but noted that the United
States Attorney had been directed not
to sign them. The ‘“presentment” was
held under seal while interested parties
argued its disposition, and was then re-
leased publicly in modified form. The
grand jury’s common law powers, Chief
Judge Thomsen ruled, “include the pow-
er to make presentments, sometimes call-
ed reports, calling attention to certain ac-
tions of public officials, whether or not
they amounted to a crime,” 18

I1S. The Works of James Wilson, ed. R. G.
McCloskey, vol. II at 337 (1967).

16. 313 F.Supp. at 675. Chief Judge Thomsen
quotes at length from the eloquent statement
of New Jersey Chief Justice Vanderbilt re-
garding the reasons for allowing such present-
ments. Id.

17. 342 F2a 167, 186 (Sth Cir. 1965).

Chief Judge Thomsen also cited Judge
Wisdom’s concurring opinion in United
States v. Cox, 342 F.2d 167 (5th Cir.)
cert. denied 381 U.S. 935, 85 S.Ct. 1767,
14 L.Ed.2d 700 (1965), for the proposi-
tion that, whether used frequently or in-
frequently, there is no reason to suppose
that the powers of our constitutional
grand jury were intended to differ from
those of its “English progenitor.”1* In
the Coz case four of the seven judges
of the Fifth Circuit sitting en banc held
that courts may order the United States
Attorney to assist a grand jury by draft-
ing “forms of indictment” according to
the jury’s wishes, while a different four-
three combination ruled that the prose-
cutor could not be compelled to sign the
presentment and thereby concur, on be-
half of the executive branch, in prosecu-
tion. Judge Brown observed, without
challenge from his brethren,

To me the thing [is] this simple:
the Grand Jury is charged to report.
It determines what it is to report. It
determines the form in which it re-
ports.1®

[5] The Fifth Circuit recently had
an opportunity to consider the specific
question of grand jury reports, but was
able to “pretermit the issue” as raised
by a state court judge unfavorably men-
tioned in the report. In Re Grand Jury
Proceedings, 479 F.2d 458 (5th Cir.
1973). The court found that the por-
tions of the report dealing with purely
local affairs were of no concern to a
federal grand jury and should be ex-
punged. The r inder of the report
was left intact, however, and Judge
Ainsworth writing for the court ob-
served, citing a lengthy footnote:

We point out that there is

persuasive authority and considerable

18. 7d. at 184. See also 342 F.2d at 180
{opinion of Rives, Gewin & Bell. JJ.), nnd
342 F.2d at 189 (opinion of Wisdom. J.):
“No one questions the jury's plenary power
to inquire. to summon and interrogate wit-
nesses, and to present either findings and a
report or an accusation in open court by
pressntment.”
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historical data to support a holding
that federal grand juries have author-
ity to issue reports which do not in-
dict for crime, in addition to their au-
thority to indict and to return a no
true bill.}®

The Seventh Circuit, in an opinion by
Judge Barnes, In Matter of Application
of Johnson et al, 484 F.2d 791,
(Tth Cir. 1973), recently upheld the
authority of federal grand juries to is-
sue reports. Chief Judge Robson of the
Northern District of Illinois there per-
mitted public distribution of a printed
report based on the grand jury investi-
gation into a confrontation between Chi-
cago police and members of the Black
Panther Party in which two persons
were killed. Fifteen months after the
report had been printed and distributed
at the Government Printing Office, per-
sons named in the report sought to have
it expunged from court records. On ap-
peal following denial of the motion, the

19. 479 F.2d at 460 (footnote omitted).
Counsel for two of the defendants in Unit-
ed States v. Mitchell, et al., CC 74-110. sug-
gests that the action of Congress in apecifical-
Iy conferring reporting powers on special
grand juries under 18 TU.8.Code § 38331 et
»eq. is probative of the contention that grand
juries lacked such powers at common law.
This 1, h iooks the fact
that power to report was there made ex-
plicit simply to be certain that there couid
be no question in light of Judge Weinfell's
decision in Uwmited Electricel (111 F.Supp.
838). Congressman Poff, a sponsor of the
bill creating special grand juries lained
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Cireait Court noted that any harm was
an accomplished fact, but more impor-
tantly, that the appellants were not
charged with illegal activity. The court
stated plainly, “the grand jury had the
authority to make the report.” **

The cases most often relied upon in
denying reportorial powers are Appli-
cation of United Electrical, Radio &
Machine Workers of America, et al., 111
F.Supp. 858 (S.D.N.Y.1963), and Ham-
mond v. Brown, 323 F.Supp. 326 (N.D.
Ohio), affirmed 450 F.2d 480 (6th Cir.
1971).21 Yet each of these decisions is
careful to enumerate the factors militat-
ing against approval of the specific re-
ports at issue and refrains from a
blanket denial of reporting powers, al-
though the Hammond court goes so far
as to dub reports “as unnecessary as the
human appendix.” ** Of these opinions,
only that of Judge Weinfeld in United
Electrical Radio and Machkine Workers
speaks from a fact situation involving

330 (1911), as ruling that in the District of
Columbia n regular federal grand jury “has
no power other tham to indict or ignore.™
That decision. hawever, involved a state grand
jury, and ruled only as to “the practice in
the State of Virginia.” 38 App.D.C. at 369.

Within «tate judicial systems. the dissent
in Jones v. People. 101 App.Div. 55, 92 N.Y.
87 273 (24 Dep't.). appeal dismissed 181 N.
Y. 289, 74 N.E. 2268 (1905) is often rited
by courts rejecting grand jury reports, al-
though the majority opinion which approved
such reports in certain circumstancves is ap-
parently still the law in New York. For
the ition that state grand juries have

that since

. . . the precise boundaries of the re-
porting power have not been judicially de
laoeated .. the authority to issue
reports relevant to organized crime investi-
gations has been specifically conferred upon
the special grand juries created by this
title. The committee does not thereby in-
tead to restrict or {n amy way interfere
with the right of regular Federal grand
juries to issue reports as recognized by ju-
dicial custom amd tradition. (Congression-
al Record, Vol. 116, part 26, 91st Cong., 2d
Sess.. October 7, 1970 at 35291.)

20. 484 F2d at p. W7,

21. Counsel have cited & further federal de-
cision in this Circuit, Poston v. W’
Alexandria & Mt. Vernos R.R., 38 App.D.C.

legal authority to issue reports, Chief Jua-
tice Vanderbilt’s opinion in In Re Camden
County Grand Jury, 10 N.J. 23, 99 A.2d 418
(1952} lias become n landmark. The author
of the Note. The Grand Jury as an Investiga-
tory Body., 74 Harv.L.Rev. 390, 395-96
(19811, suggests that a majority of state
courts have di reports ied
by indictmeats. but have carved out excep-
tions for reports critivizing public officials.
and for those which widress general condi-
tions and do not necessarily identify specific
individuals. Consistent with federal deci-
sions. the author further notes that state
courts unanimousty disallow reports made op
solely of opinions and those which undertake
to do nothing but advise the legislative or
executive hranchen.

22. 323 F.Supp. 328, 351 (N.D.Ohio 1971).
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a federal grand jury. In that case, peti-
tioners, United Electrical and union of-
ficers, moved to expunge from court rec-
ords the “presentment” of a 1952 grand
jury in the Southern District of New
York. - The grand jury had investigated
possible violations of perjury and con-
spiracy laws with reference to non-Com-
munist affidavits filed with the Nation-
al Labor Relations Board. Because leaks
to newspapers revealed the names of per-
sons referred to by the “presentment” or
report, including petitioners, Judge
Weinfeld treated the report as identify-
ing its targets in derogatory contexts.
The jury indicted no one, although its
allegations could have been the basis for
criminal proceedings. While recogniz-
ing that “reports of a general nature
touching on conditions in the communi-
ty . . . may serve a valuable func-
tion and may not be amenable to chal-
lenge,” 3 the court strongly disapproved
of v ts which
publicly condemn and yet bar their vic-
tim from a judicial forum in which to
clear his name.

The widespread publication of the

[Jones v. People] 92 N.Y.S. at pag

27724
Judge Weinfeld also viewed the repor
in question as tantamount to an advisor
opinion infringing upon matters exclu
sively within the province of anothe!
branch of government. The report rec
ommended that the National Labor Rela
tions Board “revoke the certification o
the unions involved” and consider “in
cluding in each non-Communist affi
davit a waiver by the signer of his Fift}
Amendment privilege.” 28

In Hammond, the court was alsc
troubled about separation of power:
problems and concluded that “a granc
jury is without authority to issue a re
port that advises, condemns or com
mends, or makes recommendations con
cerning the policies and operation of
public boards, public officers, or public
authorities.” *¢ There petitioners sought
to defeat Ohio state indictments iz
which a number of them were charged
citing the prejudicial impact of a con
current well-publicized report into whick
the grand jury had woven derogatory

charges and the identification of pe-
titioners as the offenders subjected
them to public censure to the same de-
gree as if they had been formally ac-
cused of perjury or conspiracy. At the
same time it deprived them of the
right to defend themselves and to have
their day in a Court of Justice—their
absolute right had the Grand Jury re-
turned an indictment.
»* »* »* * » *

“. . . [1]f under the guise of a
presentment, the grand jury simply
accuse, thereby compeiling the accused
to stand mute, where the presentment
would warrant indictment so that the
accused might answer, the present-
ment may be expunged; . . .”

23. 111 F.Supp. 858, 869 (8.D.N.Y.1833).
‘The vourt noted that at least 14 reports had
been filel by grand juries in the Southern
District of New York without challenge in
the 16 years prior to its Jdecision. 111 F.
Supp. at 69,

4. Id. at 861, 967.

370 F.Supp.—77Va

ions against them. Among othe:
things the jury stated that a group of
23 facuity members must share “respon-
sibility for the tragic consequences of
May 4, 1970” at Kent State University:
it assigned major responsibility for the
May, 1970 incident to “those persons
who are charged with the administra.
tion of the University”; and it rendered
“moral and social judgments on policies.
attitudes, and conduct of the university
administration, and some faculty and
stidents.” ** Hammond relied upon
Ohio law for the proposition that the
grand jury lacked statutory authority tc
return a report of that kind in that case,
noting further that common-law crimes
and common-law criminal procedures
were nonexistent in Ohio.?®

25. Id. at 860.

26. 323 F.Supp. 326, 345 (N.D.Ohio 1971)
27. Id. au 336.

28. Id. at 343-344.
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The Report here at issue suffers from
none of the objectionable qualities noted
in Hammond and United Electrical. It
draws no accusatory conclusions. It
deprives no one of an official forum in
which to respond. It is not a substitute
for indictments where indictments might
properly issue. It contains no recom-
mendations, advice or statements that
infringe on the prerogatives of other
branches of government. Indeed, its
only recommendation is to the Court,
and rather than injuring separation of
powers principles, the Jury sustains
them by lending its aid to the House in
the exercise of that body's constitutional
jurisdiction. It renders no moral or
social judgments. The Report is a sim-
ple and straightforward ilation of
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be decided on its own facts and circum-
stances.”

The Court is the agency which
must weigh in each case the various
interests involved, including the right
of the public to know and the rights
of the persons mentioned in the pre-
sentment, whether they are charged or
not. The Court should regulate the
amount of disclosure, to be sure that
it is no greater than is required by
the public interest in knowing “when
weighed against the rights of the

persons mentioned in the present-
ment.” 3

There, the “presentment” or report was
blicly rel in ized form

;.t‘ter the court had noted the rampant

information gathered by the Grand Ju-
ry, and no more.

[6] Having considered the cases and
historical precedents, and noting the ab-
sence of a contrary rule in this Circuit,
it seems to the Court that it would be un-
justitied in holding that the Grand Jury
was without authority to hand up this
Report. The Grand Jury has obviously
taken care to assure that its Report con-
tains no objectionable features, and has
throughout acted in the interests of
fairness. The Grand Jury having thus
respected its own limitations and the
rights of others, the Court ought to re-
spect the Jury’s exercise of its preroga-
tives.

1I.
(7] Beyond the tion of i

lation about the report and had
weighed “the public interest in disclo-
sure” against “the private prejudice to
the persons involved, none of whom are
charged with any crime in the proposed
indictment.” 3* Judge Ainsworth, in the
1973 Fifth Circuit case, posed the fol-
lowing criteria governing disclosure de-
cisions:
. whether the report describes
general community . conditions or
whether it refers to identifiable in-
dividuals: whether the individuals are
mentioned in public or private capaci-
ties; the public interest in the con-
tents of the report balanced against
the harm to the individuals named:
the availability and efficacy of reme-
dies: whether the conduct described
is indictable.3®

There, portions of a report relating to

a report is the question of disclosure.
It is here that grand jury authority ends
and judicial authority becomes exclu-
sive.®®

As Chief Judge Thomsen observed re-
garding disclosure, “Each case should

29. In Re Grand Jury Proceedings, 479 F.2d
488 (5th Cir. 1973) : In Matter of Application
of Johuson et al, 484 F.24 791, (Tch Cir.
1973) : In Re Special Grand Jary Impaneled
Jamuary, 1980, 315 F.Supp. 082 (D.Ad
1970) ; Iz Re Patition for Disclosure of Evi-
dence, 184 F.Supp. 38 (E.D.Va.1980). Or-

federal narcotics control were left in the
public record. Chief Judge Bryan in
In Re Petition for Disclosure of Evi-
dence, 184 F.Supp. 38 (E.D.Va.1960),
cited the public interest, a particularized
need for information and traditional
considerations of grand jury secrecy in

field, The Fderal Grand Jury, 22 F.R.D.
343, 446147 (1950).

30. 315 F.Supp. at 678.
31. Id. at 679.
32. 479 F.2d ac 460 5. 2.
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granting disclosure of a report to one
agency and denying it to others, The
Seventh Circuit Court of Appeals in the
Chicago police—Black Panther report
case considered, among other criteria,
judicial discretion over grand jury se-
recy, the public interest, and prejudice
to persons named by the report.

{8] We begin here with the fact
that the Grand Jury has recommended
disclosure; not public dissemination,
but delivery to the House Judiciary
Committee with a request that the Re-
port be used with due regard for the
constitutional rights of persons under
indictment. Where, as here, a report is
clearly within the bounds of propriety,
the Court believes that it should pre-
sumptively favor disclosure to those for
whom the matter is a proper concern
and whose need is not disputed. Com-
li with the established standards
here is manifest and adds its weight
in favor of at least limited divulgence,
overbalancing objections, and leading
the Court to the conclusion that delivery
to the Committee is eminently proper,
and indeed, obligatory. The Report's
subject is referred to in his public ca-
pacity, and, on balance with the public
interest, any prejudice to his legal rights
caused by disclosure to the Committee
would be minimal. As noted earlier,
the Report is not an indictment, and
the President would not be left without
a forum in which to adjudicate any
charges against him that might employ

33. Rule 8(e) Secrecy of Proceedings and Dis-
closure. Disclosure of matters occurring be-
fore the grand jury other than its deliberations
and the vote of any juror mar be made to
the for the g for use in
the performance of their duties. Otherwise
a juror, attorney, interpreter, h

Report materials. The President does
not object to release.

The only significant objection to dis-
closure, is the contention that release of
the Report beyond the Court is ab-
solutely prohibited by Rule 6(e), Fed-
eral Rules of Criminal Procedure. The
text of Rule 6(e) is set forth in the
margin.3® Counsel objecting to release
draw particular attention to the state-
ment “[persons may disclose matters
occurring before the grand jury] only
when so directed by the court prelimi-
narily to or in connection with a ju-
dicial proceeding . . . .”

In their “Notes” accompanying Rule
6te) 34 the Advisory Committee on
Rules, responsible for drafting Federal
Rules, explains the intent of that para-
graph as follows:

1. This rule continues the tradi-
tional practice of secrecy on the part
of members of the grand jury, except
when the court permits a disclosure,
Schmidt v. United States, 115 F.2d
394, C.C.A. 6th; United States v.
American Medical Association, 26 F.
Supp. 429, D.C.; Cf. Atwell v. Unit-
ed States, 162 F. 97, C.C.A. 4th; and
see 18 US.C. former § 554(a)

]

[9] It is apparent from an analysis
of the Advisory Committee’s authorities
that the “traditional practice of secre-
cy” there codified covers a rather narrow
area.™ At most, the cases cited estab-

cept in accordance with this rule. The court
may direct that an indictment shall be kept
secret until the defendant is in custody or
hias given bail, and in that event the clerk
shall seal the indictment and no person shall
ilisclose the finding of the indirtment except
when y for the i and execu-

operator of a recording device, or any typist
who i d may dis-
close matters occurring before the grand jury
only when so directed by the court prelim-
inarily to or in conbection with a judicial
proceeding or when permitted by the court at

tion of & warrant or summons. (18 US.C.
Federal Rules of Criminal Procedure, Rule
6.) !

34. 18 U.S.Code Abn.. Rule 6. p. 234.
35. Id. (ewpbasis added.).
36. The idt case cited was an appeal by

the request of the upon 8

that grounds may exist for a motion to dismiss
the indictment because of matters occurring
before the grand jury. No obligation of
secrecy may be imposed upon any person ex-

two from a of

for having authorised their clients, in & crim-
inal case, to privately obtain the affidavits
of grand jurors who had voted on their in-
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lish only that secrecy must prevail dur-
ing deliberations, and that any later dis-
closure will occur at the court’s discre-
tion. The phrase in the Rule, “prelimi-
narily to or in connection with a judi-
cial proceeding,” evidently derived from
the fact that the Advisory Committee
had in mind only cases where the dis-
closure question arcee at or prior to
trial. It left the courts their traditional
discretion in that situation and appar-
ently considered no others. It affirmed
judicial authority over p t
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to render meaningless an historically
proper function of the grand jury by en-
joining courts from any disclosure of
reports in any circumstance.

Since its enactment, the cases inter-
preting Rule 6(e) have varied widely on
its disclosure provision. It has been
held that “judicial proceeding” refers
only to a proceeding in a United States
District Court.3* Other courts balanc-
ing need for disclosure against benefits
of secrecy have both granted and denied

ed with the grand jury in the interest
of necessary secrecy without diminish-
ing judicial authority to determine the
extent of secrecy. The Court can see no
justification for a suggestion that this
codification of a “traditional practice”

disclosure of matters before a grand
jury to state officials.® Administrative
proceedings have been found to fit with-
in the Rule’s terms,® and not to fit.%®

In the Second Circuit, Judge Learned
Hand wrote that “the term ‘judicial pro-
ding? imalid, ding deter-

should act, or have been intended to act,

dictment, in violation of the jurors oath of
secrecy. The affidavits were filed in an at-
tempt to overturn the indictments. In its
holding the court stated :
Logically the bility for g the
rule of secrecy and of supervising any subse-
quent inquiry should reside in the court, of
which the grand jury is a part and under
the general instructions of which it con-
ducted its “judicial inquiry.” It is a matter
which appeals to the discretion of the court
when brought to its attention . . . and
we think it is sound procedural Jaw. (115
F.2d at 397, citations omitted.)

In the American Medical dasociation case, in-
dicted defendants sought court permission to
obtain the affidavits of grand jurors in sup-
port of pleas in abatement und motions to
quash. The court stated in its holding, “Nei-
ther indictment. arrest of the accused, nor
expiration of the jury term will operate to re-
lease a juror from the oath of serecy, as the
defendants here coutend. That can only be
done by a court acting in a given case when
in its judgment the ends of justice so require.”
26 F.Supp. at 430 (citations omitted). In
Atwell v. United States, the Fourth Circuit

d the of a grand
juror who had given statements regarding
grand jury proceedings to defense counsel fol-
lowing indictments and dismissal of the grand
jary. The court analyzed the jurors outh and
held as follows :

This oath required him (a) diligendy to
inquire and true presentment make of all
such matters and things as were given him
iz charge: (b) to present mo one for emvy,
hatred. or malice: (¢) to leave Do ome
anpresented for fear, favor, or affection, re-

any p

ward, or hope of reward: (d} the United
States’ counsel. his fellows’, and his own to
keep secret. It may well be said that the
first three obligations of this oath relate
to the positive duty required of the grand
juror, while the latter relates to and defines
the rule of conduct to be followed by him in
the discharge of these positive duties. The
first three are demanded by (direct mandate
of the law: rhe latter only by itx policy,
and solely in order that the first three may
be more thoroxahly and cffectively perform-
ced. {162 F. at 90, emphasis addel),

Former § 534(a) of Title 18, U.X. Code simpiy
barred pleas or motions to abate or quash in-
dictments on the ground that asgualified ju-
rors voted whenever at Jeast tweive yualified
jurors concurred in the indictment. I8 .8
Code § 334(a), 1948 edition.

37. United States v. Downey, 185 F.Supp. 581
(D.NL.1961) ; Caited States v. Crolich, 101
F.Supp. 782 (D.A1a.1952).

38. Compare In re Petition for Disclosure of
Evidence, supra note 28 with ln re Holo-
vachka, 317 F.24 834 (Tth Cir. 1963) and
Petition of Brooke, 220 F.Nupp. 377 (D.
Mass.1964).

39. Jachimowski v. Conlisk, 480 F.2d 504 (Tth
Cir. 1973). authorising release of graml jury
evidence for a police disciplinary investigs-

: In re Grand Jury Investigation Wil-

liam H. Pflaumer & $Sous, Inc. 33 F.RD.

464 (E.D.Pu.1971), permitting disclosure to

agents of the Internal Revenue Service; In

Re Bullock, 103 F.Supp. 639 (D.D.C.1052).

40. In Re Grand Jury Proceediogs. 300 F2d
440 (3rd Cir. 1962).
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minable by a court, having for its object
the compliance of any person, subject to
judicial control, with standards imposed
upon his conduct in the public interest,
even though such compliance is enforced
without the procedure applicable to the
punishment of crime.” ¢t He added, “an
interpretation that should not go at least
8o far, would not only be in the teeth
of the language employed, but would
defeat any rational purpose that can be
imputed to the rule.”¢* Matters occur-
ring before the grand jury were thus
made available for use in a disbarment
proceeding. More recently in an opinion
written by Chief Judge Friendly, the
Second Circuit held that Rule 6(e) did
not bar public disclosure of grand jury
minutes, wholly apart from judicial pro-
ceedings, when sought by the grand jury
witness.s3

This difticulty in application of Rule
6(e) to specific fact situations likely
arises from the fact that its language re-
garding “judicial proceedings” can imply
limitations on disclosure much more ex-
tensive than were apparently intended.
As the Biaggi decision just cited implies,
Rule 6(e) which was not intended to
create new law, remains subject to the
law or traditional policies that gave it
birth. These policies are weil establish
ed, and none of them would dictate that
in this situation disclosure to the Judi-
ciary Committee be withheld.

"[10] In two well-known antitrust
cases, Pittsburgh Plate Glass Co. v. Unit-
ed States, 360 U.S. 395, 79 S.Ct. 1237,
3 L.Ed.2d 1323 (1959) and United States
V. Proctor & Gamble Co., 356 U.S. 677, 78
S.Ct. 983, 2 L.Ed2d 1077 (1968), the
Supreme Court has listed in summary
form the bases of grand jury secrecy:

(1) To prevent the escape of those
whose indictment may be contemplat-
ed; (2) to insure the utmost freedom
to the grand jury in its deliberations,
and to prevent persons subject to in-
dictment or their friends from impor-
tuning the grand jurors; (3) to pre-
vent subornation of perjury or tamper-
ing with the witnesses who may testity
before [the] grand jury and later ap-
pear at the trial of those indicted by
it; (4) to encourage free and untram-
meled disclosures by persons who have
information with respect to the com-
mission of crimes; (5) to protect
[the] innocent accused who is exon-
erated from diaclosure of the fact that
he has been under investigation, and
from the expense of standing trial
where there was no probability of
guilt. %

Upon the return of an indictment, the
first three and the fifth reasons for se-
crecy are rendered inapplicable. The in-
terest represented by the fourth, encour-
aging free disclosure by those who pos-
sess information regarding crimes, must
be protected, but as these and other cas-
es have asserted 4 a compelling need and
the ends of justice may still mandate re-
lease.

[11] Here, for all purpises relevant
to this decision, the Grand Jury has end-
ed its work. There is no need to protect
against flight on anyone's part, to pre-
vent tampering with or restrsints on wit-
nesses or jurors, to protect grand jury
deliberations, to safeguard unaccused or
innocent persons with secrecy. The per-
son on whom the Report focuses, the
President of the United States, has not
objected to its release to the Committee.
Other are involved only indi:

44. 356 U.3. at 661 n. G, 78 5.Ct. a1 968 See
alse 1 Wright, Federsl amd Pro-
cedure, § 108 at 170 (1909).

45. See. ¢. 9., United States v. Nocony-Vacuum
Oil Co.. 310 U.8. 130, 234, 60 5.Ct. 911, 849,
8¢ L.Ed 1129 (1940): “But after the gran:|
jury's & are ended. dinck is whal-
Iy proper where the ends of justice require
it
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ly. Those persons who are not under in-
dictment have already been the subject
of iderable public testi y and will
no doubt be involved in further testi-
mony, quite apart from this Report.
Those persons whe are under indictment
have ‘the opportunity at trial for re-
P to any incid ] references to
them. And although it has not been em-
phasized in this opinion, it should not be
forgotten that we deal in a matter of

3870 FEDERAL SUPFLEMENT

no basis on which to assume that the
Committee's use of the Report will be in-
judicious or that it will disregard the
plea contained therein that defendants’
rights to fair trials be respected.

Finally, it seems incredible that grand
jury matters should lawfully be available
to disbarment committees and police
disciplinary investigations and yet be un-
available to the House of Representatives
inap ding of so great import as an

the most critical t to the Nati

an impeachment investigation involving

the President of the United States. It

would be difficult to conceive of a more

compelling need than that of this coun-

. try for an unswervingly fair inquiry bas-
ed on all the pertinent information.

These considerations might well justi-
fy even a public disclosure of the Report.
but are certainly ample basis for disclos-
ure to a body that in this setting acts
simply as another grand jury. The Com-

impeachment investigation. Certainly
Rule 6(e) cannot be said to mandate such
a result. If indeed that Rule merely co-
difies existing practice, there is convinc-
ing precedent to demonstrate that com-
mon-law practice permits the disclosure
here contemplated. In 1811, the present-
ment of a county grand jury in the Mis-
sissippi Territory, specifying charges
against federal territorial Judge Harry
Toulmin, was forwarded to the House of
Repr atives for ideration in a

1 h

mittee has taken elaborate pr ions
to insure against unnecessary and inap-
propriate disclosure of these materials.#
Nonetheless, .counsel-for the indicted de-
fendants, some having lived for a con-
siderable time in Washington, D. C., are
not persuaded that discl e to the
Committee can have any result but prej-
udicial publicity for their clients: The
Court, however, cannot justify non-dis-
closure on the basis of speculation that
leaks will occur, added to the further

lation that resul publicity would
prejudice the rights of defendants in
United States v. Mitchell et al. We have

48. 3See, Procedures for Handling Impeachment
Inquiry ial, Ci i on the iciary,
House of Representatives, 83rd Cong., 24 Sess..
February, 1974, House Committee Print, at 1,
-

47. 3 Hinds' Precedents of the House of Repre-
sentatives § 2488 ac 985, 986 (1907).

48, In Deschier’s words. “In the House of Rep-
resedtatives there are various methods of set-
ting an impeachment in motion: . . . by
charges- trapsmitted from the legislature of
a State or from a grand jury

"

p P action#* Follow-
ing a committee investigation, the House
found the evidence inadequate to merit
impeach t and di d the matter.
Though such grand jury -participation
appears not to have occurred frequently,
the precedent is persnasive.$* The Court
is persuaded to follow the lead of Judges
Hastings, -Barnes and. Sprecher - speak-
ing for the. Seventh Circuit. Judges
Friendly and J. of the S d-
Circuit, Judge Wisdom of the Fifth Cir-
cuit, and Judge Thomsen of the District
of Maryland.#* Principles of grand jury
secrecy do not bar this disclosure.s?

sentatives. H.R. Dac. 384, #20 Cong. 24 Sess.,
§ 803 at 203.

49. In Matter of Application of Johnson et al..
supra at p. 1224, In Re Biaggi. supre note 43,
Unitedl States v. Cox, supra nete 12 (con-
curring opinion), and In Re Presentment of
Special Grand Jury Impaseled January,
1969, aupra at p. 1223, respectively,

50. The Court’s holding renders unhecessary &
consideration of Mr. Jenver's argument on be-
halt of the Committee that insofar as Rule
B(e) counflicts with the comstitutional powers
of § h the Rule is-pro teaio over-

3 s
Mapusl, and Rules of the House of Repre-

ridden. See Transeript at 32-39.
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m.

Consistent with the above, therefore,
the Court orders that the Grand Jury
Report und Recommendation, together
with sccompanying materials be deliver-
ed to the Committee on’ the Judiciary,
House of Representatives. The only in-
dividuals who object to such order are
defendants in the United States v. Mitch-
ell et al. case currently pending in this
court. Their standing is dubious at hest
given the already stated facts that (1)
their mention in the Report is incidental,
{2) their trials will provide ample oppor-
tunity for response to such references,
none of which go beyond allegations in
the indictment. and (3) considerations of
possible adverse publicity are both pre.
mature and speculative. Their ability to
seek whatever appellate review of the
Court’s decision might be had. is there-
fore questionable. Nevertheless, because
of the irr ible nature of discl
the Court will stay its order for two davs

AKEBON, CANTON & YOUNGSTOWN
RAILROAD COMPANY, ot al,
Plalntites,

ad
Freight For Tarift
Inc,, et al, Intervening Plaintifts,
\ ]
UNITED STATES of America
and
Interstate Conmmeree Commission,
Defendants,
s
Nations] Industrinl Traffic League,
Intervening Defendant,

Civ. A. No. 72-1273-M0.
United States District Court,
D. Maryland.

Jan. 14, 1914,

Action was brought by railreads
and freight forwarders seeking s perma-
nent infuncti inst enforcement of

from the date thereof to allow defend
an opportunity to pursue their remedies.
if any, should they desire to do so.

The President’s vequest to have coun-
sel review the Report’s contents has not
received comment from the Committee
counsel due to their feeling that such
comment would be inappropriate.st It is
the Court’s view that this request is
more properly the Committee’s concern.
and it therefore defers to the Chairman
for a response to the President’s counsel.

Having ruled thst the Recommenda-
tion of the Grand Jury and request of the
House Judiciary Committes should be
honored, the Court relinquishes its own
control of the matter, but takes advan-
tage of this occasion to respectfully re-
quest. with the Grand Jury, that the
Committee receive, consider and utilize
the Report with due regard for avoiding
any unnecessary interference with the
Court’s ability to conduct fair trials of
persons under indictment.

regulations of the Interstate Commerce
Commission requiring freight carviers
to transmit to subscribers copies of pro-
posed new tariffs prior to the time that
they are filed with the ICC. A three.
judge District Court, James R.- Miller,
Jr., District Judge. held that although
the Commission had had power to adopt
and promuigste the vegulations in ques.
tion, it had not done s0 pursuant to the
proper procedures when it failed to al-
low the carriers notice and hearing on
the regulations prior to their sdoption.
Permanent injunction issued.

i, Conumerce $»83.35, 8811

As used in statute empowering In-
terstate Commerce Commission to adopt
regulations prescribing form and man-
ner in which tariffs shall be published,
filed and posted, terms “published” and
“posted” are essentially distinct, and
term  “published™ was not limited to
process of printing and distributing rate

51, Lecter to the Honorable Jobm J. Sirica from Joba Doar, Eny., dated March 12, 1974, and

filed in Misc. 76-22.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBILA

IN RE: SEALED CASE. - ) Misc. No. 98-95

DECLARATION OF CHARLES F.C. RUFF

I, Charies F.C. Ruff, do hereby declare:

.  Istredaction

1. I am Counsef to the President of the United States. 1 have held this position since
February 10, 1997. Prior o that time, from 1995 to 1997, [ served as Corporation Counsel to the
District of Columbia. From 1982-95, | was a parter at the Washington. D.C. law firm of
Covington & Burling. During that time, from 1989-90, I served as president of the District of
Columbia Bar. | also served as United States Attorney for the District of Columbia from 1979-
82. From 1975-77, | served as Watergate Special Prosecutor.

2 In my capacity as Counsel to the President, [ provide legal advice to the President
regarding a wide variety of matters relating to his constitutional, statutory, ceremoniai. and other
official duties and the effective functioning of the Executive Branch. At the President’s
direction, [ review various maners that have legal implications and advise him on particular
courses of canduct. Those matters-inciude, among numerous others, the assertion of privileges in
response to requests for materials and testimony, including executive privilege, anomey-client
privilege; and attorney-work-product privilege.

3. The White House Counsel's Office, as a whole, provides confidential counsel to the
President. in his official capacity, to the White House, as an institution, and to seniot advisors, in
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mm.m:mmmmmm'smmmmm
To this end. the Counsel's Office receives confidential communications from and provides
advice to current and former Whise House personnel about maners of instinutional concemn.
These individuals provide this information 1o apd solicit advice from our Office with the
wummmm«ﬁmwﬁumm

1. TheJones Litigation

4. lnMayl997.m=SupthomhddinCIinwnv.JomdmtheCowinmndoanm
require a stay of private litigation involving the President until after his term. Clinton v. Jones,
117 S. Ct. 1636 (1997). Thn.ﬂnlmliﬁ.aﬁmmpamimdlopmmddﬂin‘ﬁl
President’s term, with the Court making particular note that the potential burdens that this
ﬁdpﬂmmayplwemﬂn?mddmmdmbeukeninmmtbyhuiﬂm This
deddmmnﬁmdu?mdhnwbﬂmmoompdn;danmdsmhhﬁu:(l)hismedb
mmlmwmmmmmmmmmmmmmw
attention to performing his duties as President.

5. From my experience as a defense attorney in private practice. 3 civil lawsuit involving
thaekimhofﬂlzwioumdmychimmukuambmnﬁdﬁmecmmwl
client, especially during the discovery phase of the litigation. 1 aiso found that most of my
individual clients, in addition to fulfilling their obligations as a litigant, have 2 genuine and
important interest in being actively involved in the ongoing litigation, including parcipsting in
strategy discussions and decisions. This leve! of commitment necessarily places a substantial
burden on a client’s schedule.

6. The?midat.umeaﬁefhsuﬁnofwﬂmmmmxnhpw
oa his time. His schedule cannot accommodate the many demands of his office, independent of
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facing the President reguire him 10 rely on his advisors'to meet with certain peopie. attend

meetings, gather information and advise him on particular matters.

7. Thus, l_hepmgrusofttuJom litigation concurrent with President’s second term has
placed additionai obligations on the President’s scheduie that, under the law, he must fulfill
despite the currem demands of his office. Consequently, the President must look to his advisors
10 assist him in determining how he can fulfil] the requirements of the lawsuit while not
abandoning his duty to the American people.

8. The lawsuit has also spawned issues and the need for decisions (e.g., discovery, the
deposition of the President, and the possibility of a resolution of the litigation prior to trial) that
affect the Presidency and the President’s ability to perform his duties effectively. The
President’s advisors, who know the scope and weight of mastgrs bgfore the President at any given
time, are best situated to advise the President as to how various aspects of the Jones litigation
may affect the Presidency or official matters. Accordingly, presidential advisors need to know
about and discuss those litigation-related issues or matters that may affect the office so that they
can give the President informed advice as 10 how he shouid proceed.

9. The media’s interest in the Jones litigation has generated inquiries in hundreds of official
presidential press conferences and bricfings by the President, his press secretary, and other White
House suaff, whether held here or in other countries. Indeed, the volume of Jones-related
inquiries that the White House receives sometimes eclipses the inquiries generated by official
White House policy matters. Therefore, presidential advisors need the ability to have informed.
candid. and frank discussions shout the Jomes litigation 10 prepare the President for these
inquiries. )
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IL  The Expansion of the Office of Indencadent Counsel Starr’s Jurisdicsion

10.  On January 16, 1998, a1 the request of the Attorney General, the Special Division
conferred jurisdiction on the Office of Independent Counsel Kenneth Start (“0IC™) 0 investigate
wmmmwmwmmmm"wmwmmmw
crimes.! The allegations surrounding the OIC"s investigation invoive the President during his
tenure, the White House, and many White House employees.

11.  Since that time, the OIC has served {)subpoenas for documents on the White House or
quﬂmmhmmmgmM.qmmmdmmm
Lewinsky investigation and calling for expedited production. The OIC has aiso served at least i)
QRN it House employees with subpoenas calling for their testimony before the
grand jury. The OIC also has requested interviews from more White
House employess.’

12, Every day since January 21, 1998, the White House has received & flood of press
inquiries refated to the Lewinsky investigation. and the subject has been raised in virtually every
White House press briefing and presidential press appearance.

IV.  White House Cooperation with the OIC Investigation

13.  Consistent with the practice of my predecessors, as Counsei to the President, [ have
endeavored to cooperate with the OIC by maintaining an open and constructive dislogue and by
responding expeditiously to its requests. Indeod, the White House kas responded in a timely
fashion to the OIC's document subpoenas and has peoduced all responsive materials it has

' Text of Reno's Petition for Starr, ASSOCIATED PRESS NEWSDAY.COM. Jan. 29, 1998.
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iocatea. usuaily by the designatea oroducaon date. To accomplish this task. the Counsei's Office
circuiated a direcuve to the entire Executive Office of the President’s staif and. wiere

appropriate, performed several targeted searches for information.

14 R i e touse suaff members. other than M. Lindsey and Mr.
Blumenthal, have been subpoensed o testify before the grand jury regarding their knowledge of
facts pertaining to the relevant time period surrounding the Lewinsky investigation. Others have
been asked to submit voluntarily 1 an interview. 1 understand that all of these individuals have
cooperated with the OIC, and none has asserted privilege over any information that they possess.
In particular, the following individuals have provided testimony about their knowiedge of this

15.  Asexplained more fully below, with respect to certain individuals subpoenaed to testify, I
anticipated that their testimony might implicate confidential communications and information.

In an effort 10 avoid any unnecessary delay in the investigation and needless confrontation. my
staff notified the OIC that the issue might arise and discussed ways to reach 2 mutually agreeable
accommodation prior to-or following an individual's appearance.

16.  Itis my understanding that this and prior administrations, Republican and Democratic,
mmmmmuWMMmmﬁmzsmorw ,
duties and the functions of the Executive Branch, presidential advisors, and their staff, must be
wu»mmmmmmmmmmmnmwhu
mmmwmommmmmmmu
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information to provide the President. In re Sealed Case. 121 F.3d 729. 750 (D.C. Cir. 1997).
The President has an important confidentiality interest in seeking and receiving advice - an
interest that is constitutionally based “to the extent this interest relates 1o the effective discharge
of a President's powers.” United Siazes v. Nixon, 418 U.S. 683. 711 (1974).

17. Mmeovu.wemexeanivepﬁvilegeuamdingmcommmﬁaﬁommgdvim
and their staff, even if not communicated directly to President. /n re Sealed Case, 121 F.3d at
751-52.ndl°eommmiuxiomind:ﬁreudmy.notjuﬂthedelibemiveondviceponiom.
including pre-decisional. final. and post-decisional materials. In re Seaied Case, 121 F3d &t
745.

18. mmmmmm«mmmm&m
toward a federal government employee during his tsnure in office. This matter is inextricably
mmmmmm:uummummmm-mummmm
President’s ability to discharge his obligations. Accordingly, in the course of executing his
dmiu.ﬂuehvebeudhcusiommmmmehaideminwlﬁngmemm
iummmmmmmmmmmmﬁdmmmﬁmm

19.  Under Article II of the Constitution, Congress possesses the power 1o initiate proceeding
Waﬁmmtwmuldmudyminhi:mmaﬁm Thus, even the
mere speculation about such proceedings raises serious issues that 3 President and his advisors
must address. "

20. hmlm.mmmemmlﬁmwmmmeﬁmof
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Representatives, The resolution did not contain specific allegations reganding the President.
Rather. it broadly ciaimed that there was considerable evidence devebped from various “credible
sources” that the President had engaged in conduct designed to obstruct the legitimate Executive
Branch functions. See H. Res. 304, 105th Cong., 15t Sess. (Nov. 5, 1997).

21.  Only days after the Special Division expanded the scope of the OIC’s investigation,
members of the House Judiciary Commitiee renewed their public discussions about the
possibility of initiating proceedings against the President in fight of the allegations-arising from
the Lewinsky investigation.> Weeks later, the press continued to report that mariy people “would
like 10 see {the President] impeached.or forced to resign.™ Congressman Robert Barr recently
went 30 far as to state that “the Republican leadership is beginning to lay the groundwork . . .
[for] impeachment proceedings . . . . Thus, the Lewinsky investigation not only relates to and
affects the Presidency -- it aiso threatens it.

22.  Statements by members of Congress and reiated reports have generated numerous
inquirics. some directed at the President. about the possibility of impeachment proceedings.’

* Brvant suggests Clinion should consider stepping aside, GANNETT NEWS SERVICE, Jan.
27,1998,

? N. Gibbs, Twin Perils of Love'& War, TIME, March 2; 1998, p.36-39; see Clinton -
Accused: Guide 1o Impeachment THE INDEPENDENT, Jan. 23, 1998, p.8; “Smoking Gun ' Could
Trigger Bid to Boot Bubba, NEW YORK PosT, Jan. 23, 1998, p.9; Clinton Is Becoming
Increasingly Isolated As His Latest Crisis Despens, THE SCOTSMAN, Jan. 23, 1998, p.15:

Excerpt of A Telaphone Interview With Morion Kondrake and Ed Henry of Roll Call, 34 WEEKLY
COMPILATION OF PRESIDENTIAL DOCUMENTS 115 (Jan. 21, 1998).

* Bob Barr Discusses Impeachmens Process for Bill Clinton, CNN BOTH SIDES WITH
JESSE JACKSON (Feb. 15, 1998).

3 JOINT PRESS CONFERENCE OF THE PRESIDENT AND PRIME-MINISTER TONY BLAIROF
GREAT BRITAIN, Feb: 6, 1998; PRESS BRIEFING BY MIXE MCCURRY, Jan. 26, 1998 PRESS -
BRIEFING BY MIKE MCCURRY, Jan. 23, 1998; PRESS BRIEFING BY MIKE MCCURRY, Jan. 21, 1998.
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Consequently. presidennal advisors must gather information and formuiste advice for the
m:mmmimmwmumofmwmmmm
investigation raises in this context. In addition. the Counsei's Office must prepare to defend
against any such proceeding.

B.  Demestic and Forsign Policy Matters

73.  The President’s State of the Union address occurred days after the press reposted the
mmﬁwofduOlC'sjuMcﬁmnddndhpﬁmmMuMs.Leﬁmky. The White
House received numerous inquiries as to whether the President would address these allegations
in his State of the Union address.* The President’s advisors obviously were required to gather
m&mmmnmmmummmmmmm
related matters.

24.  The President’s ability to work with Congress to eaact legisiation is likewise affocted by
the Lewinsky investigation. CMWMMWH“MMn;wMM
at the prospect of doing any sericus business.™ thereby significanty affecung the President’s
domestic agenda.* Indeed. Senate Majority Leader Trent Lott recently remarked that the
LMMEMM“isWMWNWNMW.mMleM
mmﬁﬁtymdalwimmyvcymimhﬁehanofwwmy-mm

* E.g., PRESS BRIEFING BY MIKE MCCURRY, Jan. 26, 1998.

* Clinton Under Fire. L0S ANGELES TIMES, Jan. 26. 1998, p.A1T; 2e¢ aiso The Presiden:
Under Fire: The Public View, NEW Youx Tizs, Jan_ 27, 1998, p.Al (“most Americans feer that
the scandal will interfere with his fiuture sbility to pecform his job effactively™); Alleged Clincon
Affair Boosts cail for Impeackment Probe. STATES NEWS SEAVICE. Jan. 22, 1998.

¢ See Lawmakers Return Amidss Scandal, AP ONUINE, Jan. 26, 1998.
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Secunty to what's gomng on in irag 1o now.whar's going on in Kosovo.™ Thereiore. in.discussing
with the President his abiiity to0 achieve the Administranon’'s domestic poiicy objectives.
advisors must take into account the impact of-issues arising out of the Lewinsky investigation on
his efforts and advise him accordingly.

25.  Based upon information from others, | understand that the Lewinsicy investigation aiso
affected the President’s ability to address foreign policy marters. For example, during the recent
crisis with Iraq, cerain people speculsted that the Lewinsky investigation might harm the
President’s ability to “influence” the public. thus rendering him incapabie of garneting support
for the U.S. position on this issue and ultimately negotiating a successfut resolution with Iraq.”
These same concems were raised when the President addressed Middle East issues, including his
recent meetings-with Prime Minister Netanyahu-and Mr. Arafat.'' Therefore, the President’s
advisors necessarily discussed the Lewinsky investigation and advised the President so that he
could effectively execute his constitutional duties regarding foreign policy matters.

C.  Discussions Regardi ion. of Aplicable Privi

26.  When an investigative body subpoenas the White House or one of its staff members for

* Lot Urges Clinion 1o Give Details, ASSOCIATED PRESS, March 9, 1998.

® Crisis Develops inside the White House, CNN LATE EDIMON WITH WOLF BLITZER
(Jan. 25, 1998); see also, Twin Perils of Love & War, TIME, March 2, 1998, p.36-39
Republicans End Silence On Troubles Of Presidens, THE NEw YORK TIMES, March 1, 1998,
sec.1. p.20. ¢ob.1; It 's. Hard To Believe The Clintons. CHICAGO TRIBUNE. Jan. 29, 1998. p.19:
Echoes of the past but a far cry from Warergate, FINANCIAL TIMES, Jan. 24, 1998, p.3; Scandal
tests Clinton on Iraq crisis, AGENCE FRANCE PRESSE. Jan. 24, 1998.

W N.J. lawmakers worry Clinton 's woes could hurt host of issues, GANNETT NEWS
SERVICE, Jan. 30, 1998; [t 's Hard To Believe The Clintons, CHICAGO TRIBUNE, Jan. 29, 1998,
p-19: Letters to the Editor: Sex and the president through media eves, THE SAN DIEGO UNION-
TRIBUNE, Jan. 27, 1998, p.B-7.
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information. White House confidentiality interests are often implicated. The Counset's Office
hudmwuwddmmmwuunhawnﬁlmm”.

27. AMW!MAWMWMMMMW&
dnciﬁwwhuhcmmmﬁlepovennhmm«mmismmm
White House approaches thoughtfully, deliberately, and seriousty. First, we carefully review t:
nature and substance of the communication to determine its confidential nature. Second, we
evaluate whether the assertion of the privilege is legally sustainable and otherwise appropriate.
any.mwuhmmmmmmmwm Thus. this

28. wWy.MduﬁdﬁﬁmmWWMuhmwdmei
hmw%&?ﬁ@twmpﬁ%mﬂnm@m These
discussions are presumptively privileged.

29. mm&MwwymMMofmmmude“
could possibly affect hirn or the Executive Branch. Accordingly, the President must rely of
Mwmmmmmwdunummmmwﬁmmﬁ*
President with information and advice that will permit him to make decisions and respond to
inquiries. OM.isneuinmeaeﬁy.mdmdvimwdmbeWmm
mmuam'smmmmmmmmﬁw
information, and the full range of options relating 10 a particular decision.

30. The Lewinsky investigation is no exception to this process. As illustrated in the
mmmmwmmwmmmm%
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ability to execute his constitutional obligations and has been the primary subject of press
inquiries. This investigation has also intruded on the work of the President and his immediate
advisors and staff, and has raised issues involving privilege, wimess availability and subpoena
compliance. As a result, the President’s advisors and counsel have held regular meetings to
gather and exchange information, as well as to formulate recommendations. for the President.

31, on@SMENEED. ttic OIC served on Bruce Lindsey, Assistant to the President and
Deputy Counsel, a subpoena calling for his appearance to testify on D - (or the
grand jury.

32.  Inaneffort to address. prior to Mr. Lindsey’s appearance. the scope of the matters that
the OIC sought to discuss with Mr. Lindsey and other senior advisors to the President and to
address potential privileges that might be implicated, [ contacted the OIC to discuss the matter.
On February 3, 1998, Special Counsel Lanny Breuer and | met with Kenneth Starr. Robert
Bittman, Steve Collatan, and Jackic Bennett. 1 explained the naure of the privilege concems that
would arise from broad-ranging inquiries into staff discussions and communications with the
President, and ] asked OIC to describe with particularity the possibic areas of inquiry. They
declined to do so.

33.. The OIC informed me that it had postponed indefinitely Mr. Lindsey's appéarance. and
therefore a discussion of their examination of Mr. Lindsey was premature. As a result, our
discussions about his testimony were curtailed, and instead we focused on the pending

appearance of another presidential ldvisor._
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34.  OnFebruary 4. 1998. Mr. Starr sent me a lewter indicating that they intended to inquire
into privileged areas based upon their view that executive privilege was inapplicable 1o
information relating to the Lewinsiy investigation. (2/4/98 Letter from Starr to Ruff. sttached a3
Exhibit 1).

35.  On February 5, 1998, [ responded to Mr. Staar’s letter and stated that, under the principles
of In re Sealed Case and other relevant suthority, conversations among advisors were
presumptively privileged. (2/5/98 Letter from Ruff to Starr, actached as Exhibit 2).

36.  [pointed out that the “discussions among and between the President’s senior saff invoive
the very capacity of the President and his staff to govern—to pursuc his legisiative agenda. to
ensure the contimited leadership of {the] United States in the world community, and to maintsin
the confidence of the peopie who clected him--all of which lie at the heart of his role under
Article I1 of the Constitution.™ (/d. at 2). 1 concluded by indicating my willingness to explore all
possible accommodations of our respective interests. (/d.).

37, OnFebruary 6, 1998, the OIC sent me a ictter rejecting my offer and restating its position
regarding the communications about which it intended to inquire. (n rejecting my offer, the OIC
did not articulate any need for this information, as required by /n re Sealed Case. but simply
asserted that its desire “to resolve this matter in a timely fashion™ compeiled disciosure. (2/6/98
Letter from Starr to Ruff at 1, attached as Exhibit 3).

38.  Finaily, on the issue of discustions between witesses and White House counsel, the OIC
statod that, under the Eighth Circuit decision in /n re Grand Jury Subpoena Duces Tecum, 112
F.3d 910 (8th Cir. 1997), it intended to-question White House personnei as to the substance of
such comununications, and that if' s withess ssserted the attommey-client privilegs, the OIC
intended to “take such farter steps as are appropriass.” (A, &t 2).
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B.  Mr Lindsev'sC ieai p ivety Brivilesed

39.  Asdescribed in his deciaration, fiied in connection with the White House's opposition o
the OIC"s motions o compel. Mr. Lindsey testified before the grand jury on (S IEMENNNND
e, e ———
the course of those three days of testimony, Mr. Lindsey willingly answered questions about his
personal knowledge with respect 1o any allegations of & personal relationship berween Ms.
Lewinsky and the President. and any aliegations of suboming perjury in connection with the
Jones litigation. as well as several questions about Ms. Lindsey's discussions with others thar

ot s Levin. QD

40.  Mr. Lindsey deciined to answer other specific categories of questions relating to the
Jones litigation and the Lewinsky investigation on the grounds that they are subject 1o executive
privilege, atomey-client privilege, attorney-work product privilege, and/or the commuon interest
Rgre——

41, The confidential communications that Mr. Lindsey declined to disclose to the grand jury
are presumptively privileged. They occurred while performing his duties as Deputy Counsel 0
the President and a5 one of the principal advisors to the President, or a5 the President’s personai
anomey prior i the President taking office. (NI NIEP® Mr. Lindsey had
these discussions with the President, other White House attomeys, presidential advisors to the
President, and/or with the President’s private attomneys. {JJJj The communications contain
information and advice relating to the Jomes litigation or Lewinsky investigation that Mr.
Lindscy gathered or provided for the purpose of assisting the President in making decisions in
connection with his official duties or to ensure that the allegations and inquiries surrounding
these matters did not impair the President's discharge of his official dutics. (JINIRINED

U
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C. Mg Blumenthal’s Communications are Presumptively Privileged

42. NS . Blumenthal testified before the grand jury.  (JEENND
D . Blumcnthal declined to answer certain

qwﬁmmﬁémmmeymﬂbjwwmuiviim-

43.  [nhis capacity as Assistant to the President, Mr. Blumenthal participates in and is
consuited on a wide variety of marters, including domestic policy issues, presidential speeches,
(including the State of the Union address), national security issues, and imernational freedom of
the press issues. (Ml Mr. Blumenthal aiso serves as the lisison for the President to the
office of the Prime Minister of Great Britain; a role that requires him to interact with the Prime
Minister and his advisors on a variety of subjects, including United States foreign policy matters.

44.  To perform his duties, Mr. Blumenthal consults with other presidential advisors to gather
information and formulate advice to give to the President. (SR I carryiog out
these duties, Mr. Blumenthal has had discussions with the President, Firs: Lady, and other senior
advisors regarding the ailegations and inquiries surrounding the Lewinsky investigation. (I
These discussions took place in the conte«t of Mr. Blumenthal’s assisting the President 10
perform his duties; in particular, the President’s State of the Union address and the visit by the
Prime Minister of Great Britain. (Il Accordingly, these discussions are presumptively
privileged.
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VIL. Communications with the OIC in eariy March 1998

45.  The White House sougit 10 svoid needless confrontation by reaching s mutaally
agreesble accommodation that would permit the OIC access v the information that it purporsedly
needed to conduct its investigation while mairtaining the legitimate confidentiality intorests of
the White House. On March 2, 1998, W. Neil Eggleston, the atomey representing the Office of
the Presidest in connection with litigation arising out of the Lewinsky ivestigation, sent a letter
to the OIC requesting that the White House be consulted abowt whether such an sccommodation
was reachable. (3/2/98 Letter from Eggleston to Starr, attached as Exhibit 4). Mr. Eggleston
aiso described to the OIC the well-established accommodation process that the White House
historically followed, citing the Espy litigation as an example. (/d. at 1). Finally, Mr. Eggieston
offered to meet with the OIC to discuss the areas of inquiry that implicated privilege concerns
and o consider any articulation of need that the OIC might make. (/d. at 2).

46.  On that sune day, the OIC replied to Mr. Eggleston’s letter, reitersting its earlier position
that executive privilege did not apply to information relating to the Lewinsky investigation.
(3/2/98 Lenter from Bituman w Eggleston, attached as Exhibit 5). The OIC also stated that the
White House was using executive privilege as a dilutory tactic. (/4. at 20). Finadly, the OIC took
the view that the White House was in the better position “10 identify the areas it wishe{d] to
withdraw the invocation of executive privilege,” and thus requested that the White House subenit
2 proposal by noon on March 4, 1998. (/d.).

47.  OnMarch 4, 1998, Mr. Eggleston responded 1o the OIC"s letter. He began by
underscoring the principle that, although the parties may disagree as 10 whether certain
information is privileged, the accommodation process requires the parties to set aside any
difference over the applicability of the privilege and focus on trying 10 reach an acceptable
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agreement. (3/4/98 Lexter from Eggieston to Starr. arached as Exhibit 6). Mr. Eggleston
continued:

Your Office was unwilling to desctibe the subject matters about which you intended 10
question White House officiais prior to their tesumony. After several weeks of grand
jni-ytazimonybyWhiteﬂouseofﬁciak.wenowhaveasemeofthemthawe
believe are of interest to your investigation. It appears that, in addition tw seeking facts
Mtﬁ:m.mnseﬂdngmgohgadﬁeegimwmcmwmm
advisors, including attorneys in the Counsel's Office, as well as the substance of these
advim'sdisenssimasmhawmadd:mththwimkyinvsﬁgxdoninammdm
enables the President to perform his constitutional. statutory, and other official duties.

(Id. at ).

48.  Mr. Eggleston then explained that the Office of the President was prepared to instruct
White House witnesses along the following general lines:

(1) White House Advisors (Non-fawyers): Advisors will be permitted to testify as to
factual informarion regarding the Lewinsky investigation, including any such
information imparted in conversations with the President. We will continue to
assert executive privilege with respect to strategic deliberations and
communications.

(2)  White House Attomey Advisors: Attorneys in the Counsel's Office will assert
attomeyi/client privilege; atorney work product; and, where appropriate, executiv-
privilege, with regard 1o communications, including those with the President.
related to their gathering of information, the providing of advice, and strategic
deliberations and communications.

(/. at2).

49.  Mr. Eggleston stated that he believed that this approach would zccommodate the parties’
respective interests. (/d.). He also stressed that, because the White House did not know the
specific questions the OIC intended 10 ask a particular witness, we wouid eyalwe the
application of these instructions in response to specific questions and were willing to discuss any
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particular issue. (/d.).

50.  Mr. Eggleston aiso rejected the OIC's suggestion that the White House's assertion of
privilege was a delaying tactic. pointing out that during the six weeks of the investigation,
mamerous White House witnesses cither appeared or wers interviewsd, and each had saswered
all legitimate questions. Morcaver, the White House had stiempted to address and resolve all
privilege issues prior to the appearsnce or interview of 8 White House official. (/d.).

51.  Oun March 6, 1998, the OIC responded to Mr. Eggieston’s letter, maintsining its position
that executive privilege did not apply, snd rejecting Mr. Eggieston’s proposed spproach. (3/698
Letter from Bitman to Eggleston. artached as Exhibit 7). On that same day, the OIC filed its

52.  The President’s advisors have not merely assumed that the Lewinsky investigation is a
mazter that has substantially sffected the Presidency. They have taken it upon themselves to
evaluate carefully how, if at all. it relstes w0 the President’s discharge of his duties. Politicians
(both Democratic and Republican), polisical analysts (both domestic and foreign), and the media
have all pronounced that the investigation affiects the President's ability to achieve his foreign
policy objectives and domestic agends, and even poses a real threat to his ability to remain in
office. [n responss to thuse repocts, advisors have acted t0 ensure that they completely
uaderstand the scope and ramifications of the Lewinsky investigation 30 thet they can give weil-
informed advice 10 the President % enable him w fulfill his responsibilities w the Amwrican
people. )
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$3.  Disclosure of these communications will have a chilling effect on these and future.
presidential advisors. When a matter like the Lewinsky investigation affects the President’s
ability to execute his duties, his advisors cannot sit idly by and hope.that it will resolve itself
with listle impact on the President. The President relies on them 1o assess a particular issue and
1o help hitn make sound decisiéns. To be effective, these advisors need the ability to evaluate
relevant information, explore hiovel approaches, engage in heated debate, and provide blunt,
candid, and even harsh, advice to the President. The President has 2 constitutionaily based
confidentiality interest in this process. and “the critical role that confidentiality plays in {this
process] cannot be gainsaid.” /n re Sealed Case, 121 F.3d a1 750.

54.  If advisors mast perform these duties with the knowledge that they have no expectation of
confidentiality, that at some point their deliberations and advice will be disclosed, and that they
will be held publicly accountable for their.recommendations, they will be disinclined to gather all
of the relevant information about a master and avoid giving nevel and frank. advice to the
President. They will fail in their duty to assist the President in dealing with matters that have an
impact on his office and the Executive Branch. In tumn, the President will be hindered in
performing his duties because he will not receive the full benefit of his advisors’ skills. He also
will have to waste much of his time performing the functions that intermediaries normally would
- and should -- handle.

55.  To strip a President of the core assistance and critical advice that are the lifeblood of his
ability to execute his duties will inevitably result in the erosion of the effectiveness of the Office
of the President. Such an outcome conflicts with basic constitutional principles and our
country’s notion of an effective Presidency and a weil-balanced, democratic government.
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IX.  The Degision to Assert Privileve
56. [ have discussed with the President these areas of inquiry and the privileged nature of the

information sought. The President has directéd me to invake formally the privileges applicabie
to these communications.

Pursuant to 28 U.S.C. § 1746, [ declare under penaity of perjury that the foregoing is true
and correct.

- Mesed 17 2827

Date

Chazies F.C. Ruff. ; %

Counsel to the President )
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Office of the Independent Counsel
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Washington. D.C. 20004 !
ru (202) 514-8802

February 4, 1998

[ write in response to your visit of yesterday concemning the sensitive matter of Executive:
privilege. As you know, at the request of the Attorney General, the Special Division recently
conferred jurisdiction o this Office to investigate whether *Mounica Lewinsky or others”
subomed perjury, obstructed justice, or committed other federal crimes: We understand from .
your discussion that certain witnesses employed by the White House may invoke Executive
privilege in response to questions posed by the grand jury in its continuing investigation of that .
matter. After careful consideration of your comments, including consultation with our Ethics
Counselor Ssmuel Dash, we believe strongly that the grand jury is entitled to inquire into
discussions of senior White House staff members, both among themseives and with the
Plsideut.mningdneMoniaLewhwkymm

Asmmduﬂndymmm,m-emmuupdmofwm&e
White House. may invoke Executive privilege. The first inctudes discussions, to which the
President was not & party, among what you have described as-*senior staff.” The discussions st
issue occurred afier the Lewinsky matter became public last month. You indicased that these
discussions may have encompassed such topics as how to respond-publicly to the news, what
political strategies to adopt, and how 1o advise the President conceming these matters. We -
further understood you to say that the White House did not expect to assert Executive privilege
with respect to whatever factual information, if any, was discussed among the staff.

The second area involves communications between members of the White House staff-
and the President himseif that toak piace after the public revelations conceming our new -
jurisdiction. We did not understand you to take 3 firmvposition on the question whether the
President would assert Executive privilege with respect 1o his own comemunications with
advisors on this subject.

As a threshold matter, we believe there.is serious doubt whether communications of
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senior staff and the President concerning the Lewinsky matter fall within the scope of Executive
privilege. When the Supreme Court recognized a “presumptive privilege for Presidential
communications,” Uinited States v, Nixon, 418 U.S. 683, 707 (1974), it explained that the
privilege attached to communications in the exercise of the President’s Article [f powers. 1d, at
705. The privilege is limited to communicationsin performancs of the President's
responsibilities,” id, at 711, “of his office,” id, at 713, and "made in the process of shaping
policies and making decisions.” 1d, a1 708 (quoted in Nixon v. Administrator of General
Services, 433 U.S. 425, 449 (197D).

The actions of the President and the White House in response to the Lewinsky matter do
nOt, as we see it, carry out a constitutional duty of the President. Monics Lewinsky was a
prospective witness in civil litigation in which the President is 4 private party. In more recent
days, this Office has been charged by the Attomey General and the Special Division with
responsibility to conduct a criminal investigation of *Ms. Lewinsky and others.” These matters
concemn the President in his personal capacity. They do not involve the President’s execution of
the laws. Accordingly, we doubt that presidential and senior staff communications on these
matters are entitled to a presumptive Executive privilege.

{n any event, assuming the presumptive applicability of an Executive privilege, we arc
wnﬁdwt&amymmwﬂuﬁmquHomaaﬁmﬂamemm
impommevidgueeinthegxudjmy'shvsdpﬁmthﬂkmtmblyavﬁhbhm
See in re Sealed Cace. 121 F.3d 729, 753 (D.C. Cir. 1997). The President’s own statements are
of critical importance o the grand jury's investigation. His statements to advisors represent
highly relevant information not available from any other source. Particularly given the
President’s refusal to make public.statements conceming the Lewinsky mauer,

) there is no alternative source
that even approaches a substitute foc direct evidence of the President’s statements.

Similarly, the statements of senior White House staff will in many instances be important
to the grand jury's investigation. For example, just as factual information in the possession of
presidential advisers may reveal the nature of the President's deliberations, see [nre Sealed Case,
121 F.3d a1 750-51, 50 100 may the discovery of deliberations among the White House staff
conceming strategy give the grand jury uﬁqminsi;htwmefaennlpmnisesonwhichdw
President and his swff arc operating. Where the grand jury’s investigation focuses on not merely
“an immediate White House advisor,” i at 755, but on conduct of the President himsclf, we
believe the courts will recognize that evidence of senior staff communications will be
“panicularly useful” to the grand jury. Id.

IF the President ultimately does assert Exccutive privilege with respect (0 any evidence
sought by the grand jury, then we expect that the district court will be required to determine
whether the President’s claim of privilege should be upheld under the circumstances. We agree
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with your suggestion that a log of conversations among senior staff, including a listof
panticipants and a specific, generic description of the subject matter, may facilitate the process of,
resolving any such dispuses. If you are in a position to provide sucha log in fairly short order, .
then we would consider whethier the logiis sufficient from our point of view to frame the issues.
properly for decision by the Court. - , _— . ’

I£ you believe that further discussions of these matters would be helpful, we would be ’
pleased 1o visit with you agairn at your convenience. -
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THE WHITE HOUSE
WASHINGTON
February §. 1998

ERY FACSIMILE

Keaneth W. Starr, Esq.
Independent Counsel
Suite 400 North

1001 Peansylvania Ave., NW
Washington, D.C. 20004

Dear Mr. Starr:
This is in response to your jetter of February 4, 1998,

First, [ want to inform you that within 45 minutes of its delivery, James Beanet of .
the New Yeork Times called the White Houss Press Office to 23k whether I had received a
Ietter from you concerning executive privilege. Sincs there could have been only 2 few
persons on your staff who were aware of the letter’s delivery, I ask that you immedintely
request that the FB, using agents not affiiiated with your affice, investigats to detarmine
who disclosed the existence of the letter and its substance (as well as, presumably, the fact
and substance of our meeting) to the press. I aud the three members of ay staff whe were
aware of the letter before Bennet's call will be happy to be iuterviewed (snder oxth) in

connection with any such investigation.
Lat me move now to the substance of your letter.

As you will wot be surprised to learn, § disagres with your pesition on the

- -wmmammmnmmwmmwu

* between senior staff snd the President concerning the Lewinsky matter. In particsisr, I
dm%mmmmhnm«qo&cm&

--mmmhmnwmmnmmu
Prasident's mest senior advisers in erder to oa what factuni predicate thoss

- deliberations were based. Such an srgument swallow up the sntire premise of the

court’s decision. Mmmlmuhwmﬂw

that the President would be barred from scoking the advice of these respensidie for

assisting hise in carrying sut his constitutions! responsibilities bucause every conversation

would be the subject of grand jury inquiry.
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To the extent that you

on the fact that .
. I find it curious that your office would

ess than a week hence — when it is a matter
of pnbllc knowledge that he is to begin & state visit by the Prime Minister of Great Britain
and when, a3 you are aiso fully aware, the United States is confroating a major
international crisis — and then argue that
justifies intrusion into his discussions with his advisors. Nor can the President's ectsion
not to comment on the Lewinsky matter - other than to deny that he had sexual relations
with Ms. Lewinsky and that he ever asked her to lie — justify such an intrusion.

Let me also elarify three points [ made in our meeting. First, discussions among and
between the President’s senior staff invoive the very capacity of the President and his staff
to govern - to pursue his legislative agenda, to ensure the continued ieadership of he
United States in the worid community, and to maintain the confidence and support of the
people who elected him ~ all of which lie at the heart of his role under Article Il of the
Consmunon. Second, as to what position the President himself might take on the assertion
of executive privilege as to his communications if he were to be questioned, I did not
purport to take any position — “firm™ or otherwise. And third, I indicated that, in deciding
whether to assert privilege, we have historically sought to distinguish the substance of
advisory and deliberative discussions from segregable facts, not available elsewhers, that
may be contained in otherwise privileged communications.

Finally, I remain willing to explore ail avenues for resoiving our disagreement,
although I admit to being more than  little uncertain as to how to conduct discussions
without reading about them simuitaneously in the press. I am aiso uncertain about your
office’s current position with respect to the questioning of senior staff members before the
grand jury. Although we bad initially been informed that your office did not intend to
inquire into the substance of any staff discussions or communications with the President,
but rather oaly to ideatify the circumstances (date, attendees, general subject matter, etc.)
of such discussions in order to establish an appropriate record, we have now been advised
that you do intend to pursue such inquiries. We had also been informed that witnesses
were not to be questioned concerning communications with White House counsel, but we
now understand that you do not intend to follow that practice where there is more than one
non-lawyer present — a rule that I must say seems to have no rational basis.
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If we can come to some agresment as to the pretecol that will be
followed in connection with and that of ether senior staff, it may
be that thers remasins some prespect for as beth your interests and our very
serious concerns. If you believe that further discussions weuld be fruitful, please call me.

Simcerely,
Charles F.C. Ruff
Counsel to the President



I writs in response to your February 5 letter.

Let me reiterate the scope of our inquiry: We do not.intend to question senior staff sbout
deliberative mattars boyond the jurisdictions! grant recently crafied by the Attomney General and the
Special Division. We do not seek information about discussions that reiate solely to the President’s
foreign policy or his legisistive agenda. We do not seck information about military or diplomatic
secrets. We do intend to ask about discussions concerning an-alleged relationship between Monica
Lewinsky and the President, acting in his private capacity.

As to your contention that such discussions fall under Executive privilege, we must
respectfully dissgree. We believe that the President’s relationship with Ms. Lewinsky, and the
President's response to a private, civil lawsuit or a criminal investigation, fall outside the scope of kis
Anticle I1 duties. Executive privilege. as a threshold matter, thus appears t us inapplicable.

Even if the privilege did attach, we belicve we would satisfy the test set fosth in Linitad
States v Nixon. The grand jury is investigating the conduct of Ms. Lewinsky and others with respect
o a civil Iswsuit against the President in his privats capscity. This Office was given responsibility
made an extraordinery oral submission to the Special Division. The grand jury’s nsod for
information to resolve this mattes.in s timely fashion could hardly be more compalling.

of important, relevant information that the grand jury noeds to complete its inquiry. We cannot agree
with you that when senior staff discuss how to handle sllegations of the President’s private :
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miscanduct, they are siding the President in the performance of his constinutionai duties — which is
the oniy basis for asserting Executive privilege. Your expansive view of the privilege. it seems to us,
could equally cover the communications at issue in Ni

You express uncertainty about our position with respect 1o questioning senior suff members
before the grand jury. We will be specific: We intend to inquire into the submance of staff
discussions and communications with the President concerning Ms. Lewinsky and relatad maners. If
the witness asserts Execative privilege in the grand jury, we will limit our questioniag to those
maticrs necessary (o establish an eppropriate record for the district court (¢.g-. whether the
communication was for the purposc of advising the President, the official govemment mstier to
which the communication refates, date, sttendees, etc.). If thert is no assertion of privilege, then we
will proceed with questions.

vuummmwmmmummm
We hereby notify you that in light of In.re Grand Jury Subpocna Duces Tegum, 112 F.3d 910 (§th
Cit. 1997), we intend to question witnesses as to the substance of such communications. [fa witness
asserts suomey-client privilege, we will take such further steps as are sppropriste.

rm.mwummmmwwh«mmmu
correspondence to the New York Times. On several occasions in recent weeks, we have been falssly
accused of such disclonares. In this particular instance, reporters bad been questioning the White
House Press Secretary sbout Exscutive privilcge since January 22; the Wall Strest.Joumnal hed
wumauummmwmwmmmmwm
mﬁmwﬁadmphhum*emﬁnmumhmwmww
mmm&wmmmmmm«;.uw
MWNWSMWMﬂhMﬂWﬂMMMMM
Whh&mmvbdm"nmmhwwﬂhmm
MwMummhm}h\mmuo&ﬁumM
Under the circumstances, we raspectfully suggest thet your suspicions sre misdirected.

lrwmw&ﬁmMQﬂuuprMGmohmmﬂﬂl
ot me know.
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) Washageon. OC 20004-2400
200 73 800
FAX 200 J3-85
W. Noil Egglesten
260 20- 83
opprestonnBiwwasy com
March 2, 1998 '
VIA HAND DELIVERY
Keaneth W. Starr, Esq.
independent Counsel .
Office of the Independent Counsel
1001 Pennsylvanis Avenue, N.W.
Suite 490 North - W
Washingwon, DC 20004 o !
DearMr. Star .

lwhmdmm&mmﬁuuhwaimﬁm”y'
Immum.ﬁumﬁmwﬁwlmyhm This -
MM»MWW“WWmedwﬁm .

mmmmummmdmmhmum
whether an accommodation is.reachable-between the President's interest in confidentiality and .
whatever noed the Grand Jury may have for the testimony. -

Because these matters invoive clashes between branches of government, the usual
mumfauwmuwmmumw .
accommodate the needs of the other party 1 the extent possible. B

That was certainly the course that we followed in the Espy litigation. We released to the
mwmmmmuwwmm.w
substantial showing of need. Indeed, the Whise House determined 10 release one of these
privileged documents during the litigation itself. The White House only invoked privilege over
mmumamnmmuwumumw
discharge his dutics. g
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0

We believe a similar attempt to accommodate the respective interests would be
appropriate in this matter as well. We would be prepared to meet with you. review the proposed
Mqummgmmmymdywmymwwhymyapplmble
privileges shouid not be asserted. e

Very truly yours.

Yopit Jylet

W. Neil Eggleston

¢z Charles F. C. Ruff, Esq.
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Fax (202) 5148802

March 2, 1998

W. Neil Eggleston, Esqg.
Howrey & Simon

1299 Pennsylvania Ave., N.W.
Washington, DC 20004-2402

Dear Mr. Egglestoen:

We are in receipt here in Washington of your letter
dated today to Judge Starr, who is currently in meetings in
Little Rock. We have, however, communicated at length with him,
and this letter reflects the evaluation and considered judqmené
of this Office. In brief, you have asked "whether an ,q'
accommodation is reachable” between the White House and this £
Office as to the President’s invocation of executive privilege,
and you suggest a meeting to "reconcile” these differences.

As you are aware, this Office met with White House
Counsel a month ago at his request in -- what we believed then to
be -~ a good-faith attempt to resolve any disputes over privilege
without the need to resort to time-consuming litigation. At that
meeting and in subseq t correspond e, White House Counsel
expressed an unyielding view of the applicability of executive
privilege in this setting. Then and since, we have set forth our
view that White House Counsel’s reading of executive privilege
and its applicability to the Monica Lewinsky matter is, with all
respect, entirely misplaced. As a threshold matter, the
President’s cosmunications with regard to Ms. Lewinsky are purely
private in nature and therefore fall outside the scope of
executive privilege. Such communications were not made in the
exercise  of the- President’s Article II povers nor were they made:
*in performance of the President’s responsibilities.” (nited
Stares v, Mixon, 418 U.S. 683, 708, 713 (1974); ass alag In Re.
Sealed Case, 121 F.3d 729, 752 (1997) (executive privilege “"only
applies to communications . . . on official government matters”).
In addition, we-find the instant invocation of executive
privilege odd, given the reported statement of then-White House
Counsel Lloyd Cutler that it wax the White- House’s: "practice” not
to assert executive privilege in "investigations of-persanal

wrongdoing by government officials.”
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W. Neil Eaggleston, Esc.
March 2, 1998
Page two "

Since our exchanges with White House Counsel, many
White House employees have: been guestioned before the grand Jjury
about Ms. Lewinsky. Several of these witnesses have invoked -
executive privilege at the direction of the White House. You
propose we meet to "revi f“ the areas of questioning and. e
demonstrate our need for the information in an effort to avoid!
litigation. With all respect, we fail to discern the purpose
such a meeting at this jihcture. First, the white House has
already begun to litigate these issues L

a feona, we have, as you know, already asked the
specific questions and identified the "areas of witness
questioning.® Third, there is no need -- and indeed no
requirement -- that we demonstrate why we need these
communications, since executive privilege is, for the reasons
already stated, simply inapplicable to the personal
communications of the President at issue here.

. That being said, we are willing to consider any good-
faith attempt to resolve these issues promptly. We were in
discussions with the White House several weeks ago, but the
President subsequently chose to invoke executive privilege as to
virtually every communication relating to Ms. Lewinsky. In this
respect, we are constrained to make this point clear: this
investigation has confronted numerous delaying tactics. Yet we
have repeatedly stressed to the White House that the public
interest demands a swift resolution of all matters involving Ms.
Lewinsky. We believe, moreover, given this history, that the
White House is in a better position to identify the areas it
wishes to withdraw the invocation of executive privilege. We
warmly welcome such a proposal so that we can move the grand
jury’s investigation forward. If you wish to submit a proposal.
kindly do so in writing by noon, Wednesday, March 4, 1998.

Sincerely,
RosotD (3t
SRR
*  Robert J. Bittman
Deputy Independent Counsel

cc: Honorable Charles F.C. Ruff
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Office of the independent Counse!
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Suite 490 North L . o
Washingto, DC 20004 . ..
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lueavedalulerfmmemyCodeobenl Bittman in response 1o nn \lu-.:‘
1998 letter outlining our wish to ensure that we had explored, prior to any litigatiom. 4t
reasonsbie accommodations to avoid or limit litigation. .-

Mr. Bittman responded by restating your Office’s view that executive privilcge dws i
apply to any questioning of White House officials regarding the Lewinsky investigation—
‘something upon which, as you know, we disagree. indeed, the impetus for my letter was that -
disagree on the law. Despite our legal disagreements, however, we are duty bound Lo attenyy
reach & mutually agreeable accommodation that provides the grand jury with the information u
needs while preserving this and future Presidents’ hﬁuwwunmumcﬂldw
mumnmmmm - '“"".»

Ymmmuwmunmummmmmw )
question White House officials prios to their sestimony. After several weeks of grand jury
testimony by Whise House officials, we sow have 2 sense of the areas that we belicve arc ol .
inerest 10 your investigation. [ appears that, in addition to seeking facts about this matier. 3, ¢
are seeking ongoing advice given 10 the Presidest by his senior advisors, including aormey™
the Counsel's Office, as well as the substance of thess advisors® discussions as %0 how O mb . -
umwh.wuﬂmmumnw
myummm et Ty

infh d
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Kenneth W, Starr. | w

HOWREY & SIMON March 4. 10K
- g 2

In light of these areas of inquiry. we are preparcd to discuss an approach that we behicy,
wiil accommodate our respective interests. To that end. the Officc of the President s pn:parul w0
instruct White House witnesses along the following general lines: - :

e White House Advisors (Non-Lawvers): Advisors vnll be penmitted to testify as o
factual information regarding the Lewinsky investigation. including any such:- -
information imparted in conversaions with the President. We will continue (o axsen
executive privilege with respect to sirategic deliberations and communications. - ..

o  White House Atiorney Adviso: Attomeys in the Counsel’s Office will dssért * -
sttomney/client privilege: attomey work product: and. where appropriate. exceutive
privilege, with regand to communications. including those with the President. relised
to their gathering of information. the providing of advice. and strategae defiberatyons
and communications.

At this point. the instructions that we intead (0 provide 10 White House advivms and
attomeys are necessarily general, since we do not know the questions vou intend o ash. We of
mmﬂuﬂwdunpplmdmegnmwmeadvism and altome s s 19NN
to specific questions and would welcome an opportunity to meet and discuss any panticuls
issues, as needed. "J

The accommodation we are propasing will permit the grand jury 10 complere sts wawk
a timely fashion and will provide the factual information that it needs for this investezatusm. We
do not believe, however, that you have demonstrated, or can demonstrate, i necd fin sodawmution
about the strategic discussions of White House advisors about this matter.

Although you argue that the Lewinsky investigation is purely privatc. the intenettum
this matter with, for example, Lhe State of the Union, an enumerated. duty under Anticle Il
section 3 of the Constitution, and Prime Minister Blair's visit and.their joint press conference
make it abundantly clear that this investigation has implications for the President’s perfornaiy
of his official dutics. Thuemukodlumtheveryobvmsneedfordn?mukml'
ncuvetlnundsdmdﬁmkmdofhndvmmconﬁdenm R

ldsouqectom—of-hmd yourmunsuon that the assertion of privilege u-delaym.lmu
or that the White House has in any manaer delayed your investigation. Whilc you have been
investigating this matter for merely six weeks. numerous White House witnesses have appeicd
or been interviewed by your agents. None has refused to appear and cach.has answered all
legitimate inquiries. Mm.wemundcemymmptmdmssandmolvepmm-
privilege issues with you before the grand jury appearance of particulan White House officia: :
As you surely are aware, the President’s invocation of privilege to permit him and future
dempmfmmmummmmmnmmrumm
obligation, not a delaying tactic.
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Page 3

In sum. it is our mutual constitutional obligation 10 scck a reasonable accummdation of
our interests. We are prepared 1o meet for that purpose at your carliest convenicnce.

" Very wuly yours,
* W. Neil Eggieston
Attorney for the Office of the President

cc:  The Honorsble Charles F.C. Ruff
Robert J. Bittinan, Esq.



187

Office of the Independent Counscl
1001 Pennsyivania Avenve. N.W.
Suite 498-Norsh
[2 DC 20004
(202) 514-8488
Fax (202) 5143802

Mazch 6, 1293

W. Neil Eggleston, Esq.

Howrey & Simon

1299 Pennsylvania Ave., N.W.

Washington, DC 20004-2402 ’ -

Dear Mr. Eggleston:

This responds to your letter to this Office dated March
4, 1998,

As you know, since early February we have been in
discussions with the White House regarding the applicability of
executive privilege to the matters involving Monica Lewinsky. We
have great respect for the Office of the President and the o
important duties and responsibilities of the President. In this
case, we have not sought nor will we seek any information i
implicating state secrets or diplomatic relations. The matters
involving Ms. Lewinsky, moreover, relate only toc the President.
acting in his personal capacity, as a private citizen. If there
are any communications relating to Ms. Lewinsky which
legitimately jeopardize state secrets or diplomatic relations,
please identify them and we will review our request.

As fully outlined in our correspondence to you and the
White House, the matters regarding Ms. Lewinsky do not involve
the President acting his official capacity. Consequently,
executive privilege is inapplicable as a threshold and
fundamental matter. Any communication pertaining to Ms. Lewinsky
is thus not privileged -~ no matter the title or position of the
person involved in the communication. We therefore cannot agree
with your suggestion to keep such highly probative, relevant
information from the grand jury.

§1necrcly,

Yo e

Robert J. Bittman
Deputy Independent Counsel

cc: The Honorable Charles F.C. Ruff
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Misc. Action Nos. 98-095,
98-096 & 98-097 (NHD)

nmmmaoh@

ORDER MAY 27 138

NANCY MAYER-WHITTINGTON, CLERK
Upon consideration of the motions of the Independent Counsel to compel, suphOrfiig &7

IN RE GRAND JURY PROCEEDINGS

opposing memoranda, and oral argument on the motions, and for the reasons given in the
sccompanying Memorandum Opinion, it is this_o?£ £4)day of May 1998,

| ORDERED that the motion of the Independent Counsel to compel Bruce Lindsey to
testify in Miscellaneous Action No. 98-95 be, and hereby is, granted; it is further

ORDERED that the motion of the Independent Counsel to compel Sidney Blumentbal to
testify in Miscellaneous Action No. 98-96 be, and hereby is, granted; and it is further

ORDERED that the motion of the Independent Counsel to compel [REDACTED] to
testify in Miscellaneous Action No. 98-97 be, and hereby is, denied as moot.

=F

ORMA HOLLOWAY J
JUDGE
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Misc. Action Nos. 98-095,
IN RE GRAND JURY PROCEEDINGS 98-096 & 98097 NHY) L ED

Rimsm.ﬂ"” 97 1998

NANCY MAYERWHITTINGTON,
MEMORANDUM OPINION 5 DISTHCT COURT

Before this Court are the Independent Counsel's motions to compel three witnesses 10

comply with their grand jury subpoenas.- Witnesses Bruce Lindsey and Sidney Blumenthal have

QERX

refused to answer certain questions propounded to them before the grand jury on the basis of.
executive privilege and Lindsey bas refused to answer cermain questions based upon the
[REDACTED), govemnmentai sttomey-client privilege, and governmental work product
protection. The attorney for the White House represented to the Court at & hearing on this matter
thnthaewuemqmsﬁomumwhichdwthhdwim(REDACTH)],wwldmdw
executive privilege or the attorncy-client privilege. The Court will therefore deny the
Independent Caunsel’s motion to compel [REDACTED] testimony as moot.

With respect W the remaining witnesses, the Court will first address their mutual claim of
executibe'privilege. [REDACTED] Lastly, the Court will consider Lindsey’s claim of
governmental atorney-client privilege and work product protection.

L Analysis ‘

A. Exscutive Privilege )
mbxcmmwmpaumyofmmmnmmm.:woof
President Clinton’s senior advisers. The President has asserted that the executive privilege, also

known as the presidential communications privilege, protects conversations involving himself,
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Lindsey and Blumenthal, and top White House aides. The presidential communications privilege
is a governmiental privilege intended to promote candid communications between the President
and his advisors concemning the exercise of his Article II duties. United States v. Nixon, 418
U.S. 683, 705, 708, 711 (1974); In re Sealed Case, 121 F.3d 729, 744 (D.C. Cir. 1997) (the *Espy
case”). This Circuit has recognized a “great public interest® in preserving “the confidentiality of
conversations that take place in the President’s performance of his official duties” because such
confidentiality is necessary in order to protect “the effectiveness of the executive '
decision-making process.” Nixon v, Sirica, 487 F2d 700, 717 (D.C. Cir. 1973); In.rc Scaled
Case. 121 F.3d at 742. Courts have recognized that the President “occupies a unique position in
the constitutional scheme,” Nixon v, Fitzgerald, 457 U.S. 731, 749 (1982), and that “[i]n no case
of this kind would a court be required to proceed against the president as against an ordinary
individual.” Nixon, 418 U.S. at 708 (quoting United States v. Burz, 25 F.Cas. 187, 192 (No.
14,694) (C.C.D.Va. 1807)). .

1. The P ion of Privil
The White House argues that the communications of Lindsey and Blumenthal are
presumptively privileged because President Clinton bas invoked executive peivilege. The OIC
wm;stl;nmecomtmiuﬁommmtpdvﬂqdmnamaﬁwwivﬂegeappﬁam!y
to communications regarding official mdmdmmandﬂ:fedaﬂumdjuy investigation

regarding Monica Lewinsky and the Paula Jones litigation are private matters. In light of the

holdings of the United States Supreme Court and the Couit of Appeals for the District of

' Columbia Circuit, this Coust finds that it has a duty to treat the subpoenaed testimony of Lindsey

and Blumenthal as presumptively privileged. Scg Nixon, 418 U.S. at 713; Inre Sealed Case, 121
2
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F.3d &t 743,
Prompted by the Watergate investigation, the Supreme Court held that when the President-
of the United States ssserts a claim of executive privilege, the district court has a *duty fo . . .
treat the subpoensed material as presumptively privileged * Nixon. 418 U.S. at 713 (emphasis
added). The D.C. Circuit recently reiterated this holding when it considered President Clinton’s
assertion of the executive privilege in the context of a federal grand jury investigation of Michael
Espy, former Secretary of Agriculture. Inre Sealed Case, 121 F.3d at 743, The D.C. Circu'iz
wrote: “The President can invoke the privilege when asked to produce documents or other
materials that reflect presidential decision-making and deliberations and that the President
believes should remain confidential. If the President does so, the documents become
presumptively privileged.” [d, at 744. In the Espy case, the D.C. Circuit treated the executive
communications at issue as presumptively privileged just as it had done in earlier cases involving
President Nixon's assertions of executive privilege. Id. st 743; ses Sirica, 487 F.2d st 717;
Nixon, 498 F.2d 725, 730 (1974)

("Presidential couvexsanonsm ‘presumptively privileged,’ even from the limited intrusion
wﬂ:dbyinmmimﬁmoﬁﬂnmnﬁmbya@m’). The presumptive
pﬁvﬂ::eformﬁwwmmmiadom'mbodiaammednmmelyaﬁp-
service reference.® Dellums v, Powell, 561 F.2d 242, 246 (D.C. Cir.), cert. denied, 434 U.S. 880
(1977).
- No court has ever declined to treat executive communications as presumptively
" privileged on the.grounds that the matters discussed involved private conduct. In fict, in the
Nixon cases, the D.C. CumndheSwCunMMN‘m’sm |
3
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communications with his aides as presumptively privileged even though they invoived the
President’s alleged criminal involvement in a break-in at the Democratic National Committee
headquerters and its subsequent cover-up. Ses Nixon, 418 U.S. at 708; Sitica, 487 F.24 st 717;
Senate Select, 498 F.2d at 730. In Senage Seject, the subpoena explicitly directed President
Nixon to give Congress taped conversations between himself and John Dean that “discuss{ed]
alleged criminal acts occurring in connection with the Presidential election of 1972.° 498 F.2d at
727. mo.c.wmmmmmmmmﬁmwmu&d
that the showing of need required to overcome the presumption “turned, not on the nature of the
presidential conduct that the subpoenaed material might reveal, but instead, oa the nature and
Wofhﬁmﬁghﬂxwﬁmmofwhkhhmmﬂwmmu
degree to which the material was necessary to its fulfillment ® [d, at 730. In other words, the
nature of the presidential conduct at issue, whether it was official or private, appeared not to
affect the presumption of peivilege or the need stage of the D.C. Circuit's executive privilege
analysis.

Pmelyéﬁvmeonvuuﬁouﬂmdidmtmmhmmyupeﬂofﬂn?mﬁdem'soﬁchl
duties or relate in some manner to peesidential decision-making would not properly fall within
thce;:cl;iveprivilege.' However, the President does need to address personal matters in the
context of his official decisions. The position that nothing the President or his advisors could say

! See, .., Nixon v, Adminisyator of General Services, 433 U.S. 425, 449 (1977) (noting
that the privilege is *limited to communications *in performance of [a President’s)
_ responsibilities,” *of his office,” and made *in the process of shaping policies and making
” decisions’™); In re Scaled Case. 121 F.3d at 752 ("Of course, the privilege only applies o
communications that these advisers and their staff author or solicit and receive in the course of
performing their function of advising the President on official government matters.").

4
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10 each other regarding the grand jury investigation or the Jones litigation would reiate 10 the
President’s official duties is oversimplified. Indeed, the Independent Counsel has conceded that
mmwwmomaﬂnmmm&mwdww
the Lewinsky matter during Tony Blair’s visit, are protected by the executive privilege. 3/20/98
Tr. at 61-62.

At this stage, the Court has no evidence that Lindsey and Blumenthal’s conversations .
discussing the Lewinsky and-Jones matters were not related in some way to official decision-
making. To the contrary, the Court has [REDACTED)] swomn affidavits asserting that the
conversations at issue involved official matters such as possible impeachment proceedings,
domestic and foreign policy matters, and assertions of official privileges.? The Office of the
President submitted the affidavits *to establish as a factual matter that the communications in the
White House over which executive privilege was being asserted related to official matters and
official conduct.” 3/20/98 Tr. at 43. The grand jury transcripts provided to the Court do.not.
to the President’s official duties: The Court will not speculate that conversations among the
President and his advisors fell outside of the President’s Article II responsibilities.

;;;Cmmmmm«wwmmumﬂdmﬁsh
whether the content of the subpoenaed communications relates only to private matters, nor does
it know how Lindsey and Blumenthal might answer the grand jury’s questions. The Court is
aware of only the unanswered questions themselves. thermo:e,unliksthe&wyeue,»ﬂ:e

-

2 Declaration of Charles F.C. Ruff at 1Y 19-28; {(REDACTED).
s .
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mpomhaeaufmmsﬁmmy,mdoammmme@mwﬂdmicwinm The
Court’s ability to assess whether the subpoenaed materials relate to official decisions is thus
greatly hindered. This Circuit has stated:

[A]nymeompladynd:dnku»wbuWﬁhmndmy
botmdto:upea‘themguhlquuemleundemuohm s

Article.” For aPmdm:emmmmmdmmmamdy
wﬂumpofmmlhnwwldbemdny ‘ordinary individuaf,’”
and “(i)t is therefore necessary in the public interest to afford Presidential

mﬁdmﬂuyhmmmmwnhhﬁu:dmmmof

justice.”. [T]huelsn]xmpnonofpmﬂegewhmhmonlybeovmme

bysomedanonsu-monof
United States v. Haldeman, 559 F.24 31, 76 (D.C. Cis. 1976) (footnotes omitted), cert, depied
sub_nom Ehdichman v, United States, 431 U.S. 933 (1977).

meumhamwmuwmmyapmpﬁvdy
privileged. 418 U.S. at 713. In light of this binding precedent, the factual similarities between
thanhmnMd&emmmmwwﬂdem’s
hvoaﬁmofuivﬂqe,d:isComﬁndsmitmmmthemmmiaﬁomofLinduymd
Blumenthal as presumptively privileged. -

2. The Scope of the Privilege
_:' *

Mmm&mmmmmmmmeﬁmmpﬁvﬂeged,me
mpof&epﬁvﬂqckﬁmimdm'mmiaﬁmm«nﬁdndandncdvedbym
membesofmimmedmewmeﬂmadviser’smﬂ‘wbohvebmdmdﬁgniﬁm
responsibility for investigating and formulating the advice to be given to the Presideat on the
“particular matter to which the communications relate.” Inre Sealed Case, 121 F.3d at 752. In
other words, the President does not have to participate personally in the communication in order

6
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for it to be privileged.

Citing the presidential commmumications privilege, Lindsey refused to answer questions
before the grand jury regarding a conversation he had with [REDACTED]. The White House did
not mention [REDACTED] in its brief or at the hearings before this Court, much less argue that
[REDACIED]B;MW. At any rate, the White House has not met its burden of
showing that [REDACTED] communications with Lindsey “occurred in-conjunction with the
process of advising the President.” Id. Accordingly, the Court finds that any conversations
between Lindsey and [REDACTED] are not covered by the executive privilege.

Both Lindsey and Blumenthal refused to answer questions before the grand jury regarding
conversations they had with the First Lady, citing executive privilege. [REDACTED] states:
“The First Lady functions as a senior adviser to the President, and it was in that capacity that I
had discussions with her about the Independent Counsei’s investigation.” [REDACTED] At the
hearing on this matter, in response to a question from the Court, the attorney for the White House
argued that First Ladies have traditionatly held a position of senior adviser to the President and

-Clinton, 997 F.2d 898 (D.C. Cir.

whether Mrs. Clinton was an “officer or employee of the government” for purposes of the
Federal Advisory Committee Act (“FACA™). Id at 902. Mrs. Clinton chaired the President’s
Task Force on National Health Care Reform (“Task Force™), which was to advise the President
and make recommendations to him. The issue b'efore the D.C. Circuit was whether the Task

Force qualified for an exemption from FACA as an advisory group whosc inembers were all
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officers and employees of the government. Rather than decide the constitutional question of
whether the application of FACA would unconstitutionally interfere with the President’s duty to
“take Care that the Laws be faithfully executed,” U.S. Const. art I1, § 3, the court decided that
Mrs. Clinton was an officer or employee of the government under FACA. 997 F.2d at911. In
the D.C. Circuit's discussion of the constitutional question, the court stated: “This Article I
right to confidential communications attaches not only to direct cornmunications with the
President, but also to discussions between his seaior advisers. . . . [T]f the President seeks advice
from those closest to him, whether in or out of government, the President’s spouse, typically,
would be regarded as among those closest advisers.” Id, at 909-10.

Mrs. Clinton is widely seen as an advisor to the President and “Congress itseif has
recognized that the President’s spouse acts as the functional equivaient of an assistant to the
President.” Id. at 904 (citing 3 U.S.C. § 105(c)). The Court finds that conversations between the
First Lady and Lindsey or Blumenthal fall under the ekecutive privilege.

3. QIC’s Showing of Need

The presumptive executive privilege is not avsolute. Siric3, 487 F.2d at 716. The Court
will not accept the President’s “mere assertion of privilege as sufficient 1o overcome the need of
the paify Subpoenaing the [testimony}.® Id. at 713. The presumption of privilege may be
rebutted by a sufficient showing of need by the Independent Counsel.’ In e Sealed Case, 121
F.3d 729, 754 (D.C. Cir. 1997).

In deciding what showing of need is sufficient to overcome an assertion of the executive

} See Nixon, 418 U.S. at 713; Iars Scaled-Case, 121 F.3d at 742; Dellums, 561 F.2dat -
249; Senate Sclect, 498 F.2d at 730.



197

privilege, the D.C. Circuit looked to the need analyses established in the cases involving
President Nixon and the Watergate investigation. Id, at 753.* The court found that these cases
“balanced the public interests served by protecting the President’s confidentiality in a particular
context with those furthered by requiring disclosure.” [d, Working from the Supreme Court’s
rather vague requirement of a *demonstrated, specific need for evidence,” Nixn, 418 U.S. at
713, the D.C. Circuit concluded that in order to overcome an assertion of executive privilege, the
OIC must show “first, that each discrete group of the subpoenacd materials likely contains .
important evidence; and second that this evidence is not available with due diligence elsewhere.”
Inre Sealed Case, 121 F.3d-at 754. These elements must be shown “with specificity.” Id, at 756.
The information sought need not be “critical to an accurate judicial determination.” [d, at 754.

The first requirement means that the evidence being sought must be “directly relevant to
the issues that are expected to be:central to the trial.” Id, The D.C. Circuit noted that this
requirement will not typically have much impact because Federal Rule of Criminal Procedure
17(c) already limits a subpoena to relevant information. With respect to the second requirement,
the party seeking to overcome the privilege should first attempt to determine whether sufficient
evidence could be obtained elsewhere. Id, at 755. The issuer of the subpoena “should be
M;;wmmmmwhymwwmmmpﬁmmis
still needed.” Id. The Court of Appeals has noted:

there will be instances where such privileged evidence will be particularly useful,

as when, unlike the situation here, an immediate White House advisor is being
.investigated for criminal behavior. In such situations, the subpoena proponent

¢ The D.C. Circuit examined the need analyses established in Nixon, 418 U.S. at 713;
Sirica, 487 F.2d at 716; and Senate Sclect, 498 F.2d at 731.

9
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will be abie easily 1o explain why there is no equivalent to evidence likely

contained in the subpoenaed materials.

Id. The court also foresaw that “a grand jury will often be able to specify its need for withheld
evidence in reasonabie detail based on information obtained from other sources.” Id, at 757.
Finally, if the grand jury finds it difficult to obtain evidence from other sources, “this fact in and
of itself will go far toward satisfying the need requirement.” Id,

If a “demonstrated, specific need” is shown, then the subpoenaed testimony shall be given
to the grand jury unless there is “no reasonable possibility that the category of materials the
Government seeks will produce information relevant to the general subject of the grand jury’s
investigation.” MW 498 U.S. 292, 300 (1991). “The question of what
evidence might reasonably be relevant to the grand jury’s investigation should be answered by
reference to the reasons the grand jury gave in explaining its need for the subpoenaed materials.”
Inre Sealed Case, 121 F.3d at 759.

The Court ordered the OIC to make a showing of need and the OIC made an extensive ex
parte submission to the Court on that subject, which the Court has reviewed in camera. The
submission surveys a substantial portion of the evidence gathered by the grand jury during the
OlC’s__'w\;gﬁgaﬁontopmvideblckgmundfortbOIC's explanation of why certain inquiries
must be directed to the White House and the President’s closest advisers. The OIC attaches
portions of the grand jury testimony of Lindsey’ and Blumenthal that highlight the questions they
declined to answer on the basis of executive privilege.

_ In general, Lindsey declined to answer questions relating to [REDACTED]. Healso- - '

* Upon the motion of Lindsey, the Court has reviewed the transcript of his complete
grand jury testimony as well.

10
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declined to discuss [REDACTED]. Bliumenthal declined to answer questions rélating to
[REDACTED]. The submission delineates nineteen categories of information it seeks from
Lindsey and three categories of information it seeks from Blumenthal and describes how each
category meets the In re Sealed Case need standard.

Becanse the Court has reviewed the documents in camera, and most, if not a, of those
documents are protected by Federal Rule of Criminal Procedure 6(e)(2), its finding of need
cannot be detailed. See jd, at 740. ’I‘heConrtmnotdacribetlnmgoﬁsofevidmnéded
inanymmedeuﬂthmhhukeudybmmedoingmwmﬂdmed‘ﬁnmmmingbefm
the grand jury.” See Federal Rule of Civil Procedure 6(e)(2). The Court finds that the categories
of testimony sought by the OIC from Lindsey and Blumenthal are all likely to contain relevant
evidence that is important to the grand jury’s investigation. Inre Sealed Case, 121 F.3d at 754.
The OIC has been authorized to investigate whether Monica Lewinsky “or others,” including
President Clinton, suborned perjury, obstructed justice, or tampered with witnesses. Order of the
Special Division, Jan. 16, 1998. The testimony sought and withheld based on executive privilege
is likely to shed light on that inquiry, whether exculpatory or inculpatory. In re Sealed Case, 121
F.3d at 754, 4

..'ln'.uidition, [REDACTED). If there were instructions from the President to obstruct
justice or efforts to subom perjury, such actions likely took the form of conversations involving
the President’s closest advisors, including Lindsey and Blumenthal. Additionally, if the
President disclosed to  senior adviser that he committed perjury, subomed perjury, or obstructed

-justice, such a disclosure is not only unlikely to be recorded on paper, but it also would constitute

some of the most relevant and impohant evidence to the grand jury in;resziga!iovn.v TheD.C.
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Circuit noted that if a crime being investigated by the grand jury reiates to “the content of certain
conversations,” then the grand jury’s need for the exact text of those conversations is
“undeniable.” Id, at 761 (quoting Senate Select, 498 U.S. at 732) (emphasis added).

The Court also finds that the OIC has met its burden of showing with specificity that the
evidence is not available with due diligence eisewhere. Sgs id. at 754. The OIC seeks testimony
regarding conversations that took place within the White House and the only sources of that
testimony are those persons participating in the conversations. Further, the OIC preseated the
Court with detailed information about its unsuccessful efforts to obtain this evidence through
other sources. The OIC has diligently pursued other alternatives where feasible* [REDACTED]

In sum, the OIC has provided a substantial factal showing to dernonstrate its “specific .
need” for the testimony. Nixon, 418 U.S. at 713. The Court finds that the evidence covered by
the presumptive privilege remains necessary to the grand jury and cannot feasibly be obtained
elsewhere. The Court will grant the OIC’s motions to.compel the testimony of Lindsey and .
Blumenthal insofar as they have asserted executive privilege.

B. [REDACTED)

C. Official Attorney-Client Privilege and Work Product Protection

ﬂfﬁdwyhasmuwdm:bsolmgomnmﬂmyeﬁempﬁvﬂqeinmpomw

¢ The White House claims to have offered to permit non-attomey advisors such as

Blumenthai to testify as to factual information in executive communications.but refuses to permit
them to disclose strategic deliberations. However, the White House fails to establish the
parameters of factual and strategic matters and the Cout finds it difficult to discemn in advance
whether comnumications are strategic or facthl: For example, if directions were given to

_obwwjmmmmmmmm.wwmwma
also be characterized as a factual event. Not only was the White House offer ambiguous, but
there is also some question as to whether-it was a firm offer. Given the ambiguity of the offer,

- the Court declines to factor it into its decision. -.
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grand jury questions conceming his communications with the President, members of the White
House Counsel’s Office, grand jury witnesses or their attorneys, and the President’s personal
that were intended to be confidential and were made for the purpose of obtaining legal advice.
See Tax Analysts, 117 F.3d at 618. Communications from attarneys to their clicats are also
" protected if the communications “rest on confidential information obtained from the client.* Id,
(citation omitted). UndseychimswhvepaimnedleplmvicunDepnyComselmt!;e
President for his client, the Office of the President He has “advis{ed] the Office of the President
on whether the President should assert his official privileges to protect the communications at
issue here from compelled disclosure, and gather{ed) the facts needed to reach a recommendation
on that question.” White House’s Mem. Concerning President Clinton’s Suppl. Filing in Support
of Opp. to Mot. to Compel Testimony of Bruce Lindsey at 2. In addition, Lindsey has gathered
information including talking to grand jury witnesses or thei attormeys in order to provide legal
:dvicewchﬁceonhehe;idmwidxmpeampomﬁﬂimpechmpmeeedings.
Lindsey;bommabsolmgovunmﬂnlmy-cﬁemniﬁhgewimwm
advice he rendered to the Office of the President on "how best to prevent other litigation in which
meh;:id:mishvolved&mhmpahcmem'sﬁﬂﬁnmoﬁshsﬁmdonﬂmﬁa'
Id. To the Court’s knowledge, the only “other litigation in which the President is involved” is the
Paula Jones suit. Additionaily, Lindsey asserts the governmental privilege with respect to his
mmmmumm'smmmmmmumm'
“doctrine. He claims that the Office of the President and the President as an individual share
certain common interests that permitted confidential communications between the Office of the

13
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White House Counse! and the President’s personal attorneys. Lastly, Lindsey has asserted the
governmental work product doctrine in response to questions regarding his interviews with grand

jury witnesses and their counsel.

The White House asks the Court to recognize an absolute governmental attorney-client
privilege in the context of a federal grand jury investigation of an official’s alleged private
misconduct. The OIC argues that no such privilege should exist in this context. .

The Court begins by noting that privileges “are not lightly created nor expansively
construed, for they are in derogation of the search for truth.” Nixon, 418 U.S. at 710. Privileges
should be recognized *only to the very limited extent that permitting a refusal to testify or
excluding relevant evidence has a public good transcending the normally predominant principle
of utilizing all rational means for ascertaining truth ”* Trammel v, United States, 445 U S. 40, 50
(1980 (citations omifted). When deciding whether to recogize asserted privileges, courts are
instructed by Federal Rule of Evidence 501 to interpret the common-law. privileges “in the light
of reason and experience.” Pursuant to Rule 501, this Court must determine whether the asserted
privilege has any history of being applied under the circumstances here, and if not, whether
:pplﬁ:’g;xhapivﬂegewﬂdmmimpmm&m

WymComoprpalthﬂuimmdwbeM:govmw-
client privilege can be asserted in response to a federal grand jury subpoena. The Sixth Circuit -
mwmmai:mmmnawmchﬂmmmwm;m

“ explicitly so decided.” Reed v, Baxter, 134 F.3d 351, 356 (6 Cir. 1998); In.re Grand Jury
Subpoena, 886 F.2d 135 (6* Cir. 1989). Neither Sixth Circuit case decided that & governmental

14
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artorney-client privilege exists and neither case invoived an investigation of a government
official’s private conduct; both cases challenged official government conduct.

The Eighth Circuit case, by contrast, did involve a federal grand jury investigation of a
government official’s private conduct and is the only Court of Appeals case that has sctually
decided whether a governmental attorney-client privilege should exist in the federal grand jury
setting. In re Grand Jury Subpoena, 112 F.3d 910 (8* Cir.), cert. denied, 117 S. Ct. 2482, That
case involved a federal grand jury investigation of the private conduct of President and Hillary
Clinton in what is known as the Whitewater matter. See id, at 913. The White House received a
grand jury subpoena secking “fa]ll documents created during meetings attended by any attomney
from the Office of Counse to the President and Hillary Rodham Clinton (regardless of whether
any other person was present)’ pertaining to several Whitewater-related subjects.” Id. The White
House refused to produce two sets of notes responsive to the subpoena, asserting s governmental
attorney~client privilege. Id, a1 914. Both sets of notes were taken during meetings attended by
White House attorneys, Mrs. Clinton, and her personal attorneys. 1d.

4TheEig.h(thcdtmqtﬁedpmdudonofbommofmm.condudingtbnwmifa
governmental attorney-client privilege exists in other contexts, “the White House may not use the
pﬁﬁéewwi&hoﬁmﬁﬂywlmhfmmﬁmﬁma&dmimd}my.' Id at 915,
Pursuant to Federal Rule of Evidence 501, the court applied the federal common law of attorney-
client privilege to the facts and found that no governmental attorney~client privilege exists in the
context of a federal criminal investigation. Id, The Eighth Circuit was not persuaded that
Proposed Federal Rule of Evidence 5/03, which defines *client® to include public officers or
public organizations, or the few cases involving a governmental attorney-client privilege in fact

15



204

established such 2 privilege in the grand jury context. Id, at 916-17. As a result, the Eighth
Ckmﬁt'umedwgmlpﬁmipl'abompﬁvﬂegsmdmegxmdjmymddecided.mm
recognize such a privilege. Id. at 918. 919-21.
Themajmitymjemdd:edisem’sdecisionmncogniza-qmﬁﬁedgwemmml
attorney-client privilege that would be subject to the Nixon baiancing test regarding executive
privilege, concluding that no governmental attorney-client privilege, not even a qualified one,
should exist in the federai grand jury context. I re Grand Jury Subpoena, 112 F.3d 8t 919.
Under the Nixop test, the grand jury’s need for the subpoenaed material is balanced against the
White House’s need for confidentiality. 418 U.S. at 712-13. Executive communications, which
the Court discussed earlier, are presumed privileged unless the proponent of the subpoena can.
overcome the presumption with a sufficient showing of specific need for the privileged material.
Id. at 713. The dissenting judge in the Eighth Circuit case thought this analysis should apply to
the governmental attomey-client privilege t0 ensure that the President receives candid,
confidential legal advice that will be disclosed only if a federal grand jury truly needs it. [nre
Grand Jury Subpoena, 112 F.3d a1 926-27. The majority did not find Nixon to be “directly
controlling” as it addressed a different privilege, but did find the case *indicative of the general
pﬁm;:emmegovm’swdfmwnﬁdmﬁﬂhymaybewhomwthenudsofdw

government’s own criminal justice processes.” Id, at 919.

In seeking to compel Lindsey to testify, the OIC asks the Court 1o follow the majority

* opinion in the Eighth Circuit case and find that no attorney-client privilege exists in the federal
grand jury context. The White House urges this Court not to follow the Eighth Circuit case,

16



205

insisting that the majority’s reasoning is flawed and that the D.C. Circuit clearly recognizes an
absolute govermumnental attorey-client privilege. The White House argues that the attorey-client
privilege is an absolue privilege and that it should therefore apply equally to civil and criminal
marters regardless of whether a private or government party asserts the privilege.” The amicus
brief of the Attorney Géneral asks the Court to recognize a qualified privilege that would
“balance the demands of criminal law enforcement against the asserted need for confidentiality
[by the White House).” BﬁefAmicmCmiaeford:eUniwdSmAcﬁngThmughmeAu;mey
General at 7-8 (“Attomey General Amicus Brief*). While the Attorney General does not request
a specific balancing test, she does suggest a standard of need similar to the one established in
Nixon. Sec Brief Amicus Curiae for the United States, Acting Through the Attorney General,
.Supporﬁng Certiorari, in In_re Grand Jury Subpoena, 112 F.3d 910 (8* Cir.1997), at 15.%

In this Circuit, an absolute governmental attorney-client privilege does apply to FOIA
mandomﬂdvﬂmhwﬁchgowwwgmmaor
employees against private litigants in matters involving official government conduct. D.C.
Circuit FOIA c;ss,’hoposedkldcof Evidence 503, and the D.C. Bar’s Rules of Professional

= =

7 The White House also seeks a qualified governmental attorney-client privilege in the
alternative, if the Court rejects its argurnents for an absolute privilege.

* The Amicus Brief filed in this matter incorporates the arguments made by the Attoruey
General in support of the petition for certiorari in In re Grand Jury Subpoena, 112 F.3d 910 (8*
Cir.), cent, denied, 117 S.Ct. 2482 (1997).

® See, e.g., Tax Analvsts, 117 F.3d at 618; Rrinton v. Dep’t of State, 636 F.2d 600, 603

(D.C. Cir. 1980); Mead Data Central v. Dep't of the Air Force, 566 F.2d 242, 252 (D.C. Cir.
1977).
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/

hmxfgmﬁgmmuxus.nmuc«mmdm.

all recognize such a privilege.'* In light of these authorities and the President’s need

governmental attomey-client privilege does apply in the federal grand jury context. In Nixon,
the Supreme Court found that President Nixon's need for confidential advice from his advisers
supported the existence of an executive privilege, acknowledging that *[a] President and those
who assist him must be free to explore alternatives in the process of shaping policies and making
decisions and to do 30 in a way many would be unwilling to express except privately.” Id, Thx:
Court finds the President’s need for confidential legal advice from the White House Counsel’s
Office to be as legitimate as his need for confidential political advice from his top advisers. This
compelling need supports recognition of 2 governmental attorney-client privilege even in the
context of a federal grand jury subpoena.

Although the Court finds that a governmental sttomey-client privilege sbould apply in the
federal grand jury context, the Court is not willing to recognize an shsolute privilege. Even
though this privilege is sbsofute in civil cases, such as FOIA cases, this Court finds FOIA cases
10 be distinguishable from federal grand jury matters because the former iavolve civil litigation

-
between the federal government and private parties seeking information from the governument,

 See District of Columbia Rules of Professional Conduct, R 1.13 & emt. 7, 1.6 & cmts.
33-36. A .
. " =(niform Rule {of Evidence] 502 limits the governmental privilege to situations. .
involving a pending investigation or litigation and requires a finding by the court that disclosure
will ‘seriously impair’ the agency’s pursuit of the investigation or lisigation. In.re Grand Jury .
Subpoena, 112 F.3d at 916 (citing Unif. R. Evid. 502(dX§)).
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Whereas the laner invoive criminal matiers in which & government pary seeks information from
another government agency. Inre Grand Jury Subpoena, 112 F.3d at 918-19. The Court agrees
with the Eighth Circuit that the criminal/civil distinction is significant and that “{m]ore .
particularized rules may be necessary where one agency of government claims the privilege in
resisting a demand for information by another.” Id, at 916 (quoting Restatement (Third) of the
Law Governing Lawvers § 124 cmt. b). In the context of a federal grand jury investigation
Mmmwmm&mmmmmmmm&m
committed, the Court finds that the governmental attorney-client privilege must be qualified in
order to balance the needs of the criminal justice system against the government agency’s need
for confidential legal advice.

The Supreme Court’s reasons for recognizing a qualified and not absolute executive
privilege in Nixon suppost this Court’s conclusion that a qualified governmental attorney~clieat
privilege should apply in the federal grand jury consext. In Nixon, President Nixon claimed an
absolute executive privilege in response to a trial subpoena for tapes and documents regarding
hisconversaﬁo;zswidnhismﬂ'andaides. 418 U.S. at 688-89. The Supreme Court heid that
only a qualified executive privilege should exist in the criminal trial context. Id, &t 711-12 n.19.
Thisé:m;amwimdnSmComM'[t]beimpeﬁmdmmlbsohm,mqmﬁﬁed
privilegemuldphceind:ewuyofthepﬁmyconsﬁmﬁomldmyofﬂ:ehdiddsmchtodo
justice in criminal prosecutions would plainy conflict with the function of the courts under Art.
IIL* 1d. at 707. Akhough the D.C. Circuit recogaizes an sbsolute goverment amorney-client
“privilege in FOIA cases and in other civil cases in which a government attorney represents a
government agency or employee, the Court finds that this absolute privilege should not be
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‘W&me&mammmwmﬁrm’mm
clearly be "in derogation of the search for truth.* Id, at 710. The Court beiieves that & qualified
governmental attorney-client privilege will permit federal grand juries to search for the truth
about alleged crimes while simultancously protecting the need of the White House for

The White House claims that candid legal advice will be chilled if the Court does not
mopizemhohnewammlmy&ﬁmpﬁvﬂminhfedaﬂmudjmywm;n .
Similar arguments were rejected by the Supreme Court with respect to the assertions of executive
privilege by President Nixon and-with respect to a privilege ssserted by state legisiators
comparable to that of members of Congress.’? Like the Supreme Court, this Court *cannot -
conclude that advisers will be moved to temper the candor of their remarks by the infrequent
occasions of disclosure because of the possibility that sush conversations will be.called for in the

context of a criminal prosecution.* ‘Nixon, 418 U.S. a2 712. The argument is also unpersuasive

" In United States v. Gillock. the Supreme Court rejected similar srguments:

‘We recognize that denial of a privilege to a state legisiator may have some

~Aninimal impact on the exercise of his legisistive function; however, similar
arguments made to support & claim of Executive privilege were found wanting in
United States v, Nixon, when balanced against the need of enforcing federal.
criminal statutes. There, the genuine risk of inhibiting candor in the internal - -
exchanges at the highest levels of the Executive Branch was held insufficient to
Jjustify denying judicial power to secure all relevant evidence in a criminal -
proceeding. Here, we believe that recognition of an evidentiary privilege for state
- legislators for their legisiative acts-would impair the legitimate interest of the
Federal Government in enforcing its criminal statutes with only speculative
benefit to the state legislative process.

445 U.S. 360, 373 (1980) (citations omitted).
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for reasons articuiated by the Eighth Circuit:

Because agencies and entities of the government sre not themseives subject to

criminal liability, a government attomey is free to discuss anything with a

government official — except for potential criminel wrongdoing by that official ~

without fearing later revelation of the coaversation. An official who fears he or

she may have violated the criminal law and wishes to spesk with an attorney in

coafidence should speak with a private attorney, not a govenment attorney.

Inre Grand Jury Subpoena, 112 F.3d at 921. Only a qualified governmentsl attorney-client
privilege in the grand jury context can balance the President’s need for frank legal advice against
the grand jury’s need for relevant evidence of criminal conduct.

Since the Nixon decision in 1974, the White House has operated effectively under a
qualified executive privilege. The President continues to receive candid political advice from his
top aides and the Court has no doubt that the President will continue to receive sound legal
advice from White House attomeys under & qualified governmental attorney-client privilege.
The Court shares the belief of the D.C. Circuit that:

So long as the presumption that the public interest favors confidentiality can be

defeated only by s strong showing of need by another institution of government —

a showing that the respoasibilities of that institution cannc responsibly be

fulfilled without access to records of the President’s deliberations — we believed

in Nixon v, Sirica, and continue to believe, that the effective functioning of the

presidential office will not be impaired.

g~
Senate Sclect, 498 F.2d at 730. The Count is confident that *the President’s broad interest in
confidentiality of communications will not be vitisted by disclosure of a limited number of
conversations preliminarily shown to have some bearing on the pending criminal cases.” Nixon,
418U.S.at 713.
- The Court’s decision to make the attomey-client privilege qualified like the executive
privilege not only respects the needs of the criminal justice system, but also saves courts from
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having to apply two different privilege standards to conversations commingling political and
legal advice to the President. Many of the President’s top advisers, such as Lindsey, provide-
both legal and political advice to the President and White House discussions often involve a
mixmure of the two. If no peivilege appiied to legal advice in the White House, as the OIC would
have it, White House sttomeys might be tempted to characterize their advice as political to
acquire the qualified protection of the executive privilege. Similarly, if an absolute privilege
applied to legal advice to the President while only a qualified executive privilege applied to
political advice, the President and his staff might be tempted to characterize confidential political
communications as kegal in order to obtain greater protection. lheComﬁndsd:nQnabmlutc
governmental attorney-client privilege would overly complicate communications to the President
for both White House employees and the fiederal courts, that it would unduly frustrate the work
of federal grand juries, and that it is not necessary 1o ensure candid legal advice to the President.
mw&m}hmmmhm4ﬁ#pﬁﬁhphsdmsbmmawm
privilege and that it should not be qualified in the federal grand jury context. Although it is true
that a private party may invoke an absofute sttorney-clicat privilege in both civil and criminal
matters, including federal grand jury investigations,’®the Cour finds that the differences between
mw;’mmw«mmmwmmmcmmammm
for qualifying the governmental attorey-client privilege in the context of a federal grand jury
investigation. See Inre Grand Jury Subpoena, 112 F.3d at 920. While the Eighth Circuit

 See, ¢.g.. Hickman v, Tavlor, 329 U.S. 495 (1947); Inre Sealed Case, 124 F.3d 230
(D.C. Cir. 1997), sent. granted sub, nom Swidler & Berdin. v, United States, 66 U.S.L.W. (US.
Mar. 30, 1998) (No. 97-1192); In rc Scaled Case; 107 F.3d 46 (D.C. Cir. 1997).
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mzjority found these differences provided sufficient grounds for not recognizing any
governmental attorney-client privilege in the fiederal grand jury coutext, this Court finds the
differences support qualifying the privilege so that it may be overcome when a federal grand jury
can show sufficient need for otherwise privileged material

A private organization such as a corporation and & government institution such as the
White House differ significantly, especially in the criminal context. First, as the Eighth Circuit
-poimedom,hwnduaofwmﬂmpamlmmbjeamewmwﬂomualeg;l
entity to criminal liability. Id, The alleged conduct of Ms. Lewinsky and President Clinton may
subject them to criminal prosecution or impeachment respectively, but their conduct cannot
implicate the White House in any criminal or civil litigation. As the Eighth Circuit pointed out,
there is a difference between “official misconduct” and *misconduct by officials® and it is clear
that “[t]he OIC’s investigation can have no legal, factual, o even strategic effect on the White
House as an institution.* [d, &t 923. The condut of corporate employees, however, can expose 8
corporation to civil and criminal liability. Id. For this reason, corporate attorneys need an
absolute privilege 5o that they can obtain candid information from corporate employees and
mﬁue?.mpmhﬂdvhwumuhwmﬁﬂywhdin
u;m: 449 U.S. 383, 389-90 (1981). Given that no linbility threatens the White House, its
attorneys do not have as compelling a need to obtain full and candid information from the
President regarding an investigation of his alleged private misconduct and thus do not need the
protection of an absolute sttomey-client privilege as much as private corporations do.
- In fact, White House sttomeys, like al other executive branch employees, have a
statutory duty % report any criminal misconduct by other employees to the Attorney General.

2
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See 28 U.S.C. § 535(b); In.re Grand Jury Subpoena, 112 F.3d at 920. Unlike a private attorney
representing a corporation. when a White House attorney learns that a White House empioyee
has engaged in criminal conduct, he must report such conduct. A private attorney is under no
such obligation unless the conduct poses a threat of death, substantial bodily harm, or bribery of
witnesses, jurors, or court officials. See D.C. Rules of Professional Conduct, Rule 1.6(c); Model
Rules of Professional Conduct, Rule 1.6(b). The Eighth Circuit refused to.recognize a
Ww@ﬁmhhmdnmmmmmﬁm
because such a privilege would conflict directly with the duty established by section'535(b). In
1= Grand Jury Subpoena, 112 F.3d at 920. The White House chailenges the. Eighth Circuit’s
reasoning, arguing that section 535(b) and memoranda interpreting it from the Justice
Department’s Office of Legal Counsel'* show no congressional intent to vitiate the attorney-
client privilege. The Attorney General’s amicus brief also asserts that section 535(b) must be
interpreted consistently with the governmental sttomey-clieat privilege. See Attorney General
Amic;:sBriefnll-.

Nothing in the langusge of the statute or its legislative history suggests a congressional
intent either to vitiate the privilege.or to exempt government-attorneys from the duty to report.

-
Inre Grand Jury Subpoena, 112 F.3d at 932 (noting “the absence of any discussion of the subject

 See Antonin Scalia, Assistant Attorney General, Office of Legal Counsel,
Memorandum for the Deputy Attorney General re: Disclosure of Confidential Information
Received by U.S. Attorney in the of Representing a Federal Employee at 2 (Nov. 30,
_1976); Ralph W. Ta, Acting Assi Attorney General, Office of Legal Counsel, Duty of
Government Lawyers Upon Receipt of Incriminating Information in the Course of an Attorney-
Client Relationship with Another Government Employee at 6 (March 29, 1985) (both cited in In
= Grand Jury Subpoena, 112 F.3d at 932 (Kopf, J., dissenting)).
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in the legisiative history*®) (citation omitted). The Court acknowledges that the Justice
Department has interpreted the section consistently with a governmental attorney-client privilege
outside of the grand jury context. Accordingly, the Court finds that séction 535(b) neither
precludes nor requires the recognition of a governmental attorney-client privilege in the federal
grand jury context. Rather, the Court finds that section 535(b)'s duty to report criminal activity
provides further support for the Court’s conclusion that the governmental attorney-client
privilege should be qualified in the comtext of  federal grand jury investigation of an official’s
alleged misconduct. Under a qualified privilege, government attorneys would be required to
report privileged information regarding possible criminal activity, as section 535(b) requires,
when a federal grand jury could demonstrate sufficient need for such information.

The Court’s deci_sionw qualify the govemmental attorney-client privilege in the context
of a federal grand jury investigation is also supported by the fact that White House attorneys,
unlike private attorneys, work for the American public. As the Eighth Circuit pointed out, “the
general duty to public service calls upon government employees and agencies to favor disclosure
over concealment.” Id. at 920. The Supreme Court has found that the public responsibilities of
accountants weighed against giving them work product immunity, see United States v, Arthur
Xmm;_'&_(:g, 465 U.S. 805, 817 (1984), and in refusing to recognize a governmental attorney-
client privilege for White House attorneys, the Eighth Circuit recognized that White House
attorneys bear far greater public responsibilities than private accountants. [n re Grand Jury
Subpoena, 112 F.3d at 921. This Court finds that the public responsibilities of White House

~ attorneys weigh in favor of requiring them to divulge otherwise privileged information when a
federal grand jury needs such information to determine whether a crime has been committed.
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The Court believes that “the strong public interest in honest government and in exposing
wrongdoing by public officials would be ill-served by recognition of a[n] [absolute]
governmental attorney-client privilege in criminal proceedings inquiring into the actions of
public officials.” Id.

The Court shares the Eighth Circuit's belief that “to allow any part of the federal
govemnment to use its in-house artorneys as a shield against the production of information
relevant to a federal criminal investigation wouldrepmenugmssmimofpublicm.; Id
This is especially true given the large number of attorneys working for the federal government.
See id. (recognizing the “pernicious potential of [a governmental attorney-client privilege] in a
government top-heavy with lawyers”) (citation omitted). White House attorneys are paid by U.S.
taxpayers to provide legal advice on official presidential decisions, not the private decisions of .
Pmidthﬁnton.mdemainlynotpﬁvae,potmﬁaﬂyu-hninﬂeonm Members of the- White -
House Counsel’s office are not, and should not be, represeating President Clinton in the grand
jury investigation regarding Monica Lewinsky; the President’s private attomeys have been hired
0 do this. The Eighth Circuit made this clear to the White House when it refuused to recognize a
governmental attorney-client privilege under very similar circumstances. Id, at 915. Since the
isua;:'eofd):EighthCitwitopinioninFebtwy 1997, the White House has been on notice that
legal communications between the President and White House attorneys regarding federal grand
jury investigations of the President or the First Lady’s alleged private misconduct are not
guaranteed absolute protection. Thus, if President Clinton had legal communications with White
House attomeys regarding the grand jury investigation of the Monica Lewinsky matter, just as
Hillary Clinton did in the Whitewater grand jury investig;tion. he did so “at [his] peril” because
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both the majority and the dissent of the Eighth Circuit opinion made clear that such consultations
would no longer be absolutely protected. Id, at 927 (Kopf, ., dissenting).”

4. The Standard of Need -

ForaﬂoftheabuwmmcComhnldsﬁ;gommnlmmcy-clicnt
privilege is qualified in the context of a federal grand jury investigation and that, like the
execuﬁveprivilege,itmbeovmmhyn'showingofneed. This Court must determine what
typeofﬁoﬁngmwkma&mjmﬁfydmwafmﬂmjmyofmmmmww
the governmental attorney-client privilege. In the Espy case, the D.C. Circuit addressed the same
question with respect to the White House's assertion of the executive privilege in responsc to 8
federal grand jury subpoena. Inre Sealed Case, 121 F.3d at 742. As the Court discussed earlier,
the D.C. Circuit held that, in order to overcome the presumption of executive privilege, the OIC
must show two factors: “first, that each discrete group of the subpoenaed materials likely

contains important evidence; and second that this evidence is not available with due diligence

1 Judge-Kopf, in dissent, concluded that the Nixop balancing test for executive yrivilege
should apply to the governmental attorney-client privilege and warned Mrs. Clinton that in the
future her communications with White House attorneys could be subject to disclosure. He wrote:

~%hecause we should now deciare for the first time that Nixon overcomes the White
House privilege if a proper showing is made, Mrs. Clinton would consult with
‘White House lawyers at her peril in the future. She would be informed from our
opinion that such consultations might no longer be protected since the other party
to her conversations (the White House and its lawyers) could be obligated to
respond to a grand jury subpoena if the prosecutor made the showing required by
Nixon. Consequently, in the future, and to the extent of a grand jury subpoena,
- any such communications could not legally be “intended” by Mrs. Clinton as
*confidential” under Rule 503(a){(4) because she would know and understand that
her communications could be “disclosed to third persons.”

Id. at 927 (emphasis added).
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elsewhere.” Id. at 754. The Court finds that the need analysis established by the D.C. Circuit in
the Espy case for assertions of the executive privilege in response to a federal grand jury
subpoena should also apply to assertions of the governmental attomey-client privilege in
response to a federal grand jury subpoena. The need analysis in the Espy case is more relevant
and appropriate than the need analysis established by the Supreme Court for trial subpoenas in
Nixon and properly weighs the President’s need for confidential legal advice against the grand
jury’s need for relevant and otherwise unavailable evidence. Id, at 755-57. .
Although the Espy case invoived the executive privilege, the Court finds that its two-
prong need analysis should apply to the government attoeney-client privilege for many of the
same reasons articulated above in support of the Court’s decision to make the governmental
attorney-client privilege qualified like the executive privilege in the context of a federal grand
jury investigation. The President’s need for candid legal advice from the White House Counsei’s
Office and his need for frank political advice from hxsmpadvsen are comparable needs that
require some degree of confidentiality. The grand jury’s need for relevant evidence of crimes
applies equally %m« the executive privilege or the governmental attorney-client privilege has
been asserted. Thus, the competing needs in both cases are similar and the need analysis
estabfi?hed by the D.C. Circuit in the Espy case provides a thoughtful balance of these needs. By
requiring the Special Prosecutor to show that “each discrete group of the subpoenaed materials
[or testimony] likely contains important evidence,” the first prong of the need analysis ensures
“that the evidence sought must be directly relevant to issues that are expected to be central to the
“trial.” Id, at 754. This prevents the prosecutor from engaging in a fishing expedition and assures
the President and White House attomeys that their conversations will be protected unless they
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directly relate to a central matter of a criminal investigation. The second prong, which requires
the prosecutor to show that the subpoenaed evidence *is not available with due diligence
elsewhere,” provides further protection for the Pxesiden}'s need for confidential legal advice. Id,

As the Court noted earlier, applying the same need analysis to the White House’s
assertions of both the executive privilege and the governmental attorney-client privilege has the
added benefit of sparing federal courts from having to apply two different legal standards to
convemﬁonseombiningpoliﬁcalandlegnladvicetotherddanandmovutheincenti’veto
characterize one form of advice as the other in order to obtain greater privilege protection. This
is especially important in the White House context because advisers such as Lindsey regularly
provide both forms of advice within a single conversation. The Court also notes that “[t]he
factors of importance and unavailability are also used by courts in determining whether a
sufficient showing of need has been demonstrated to overcome other qualified executive
privileges, such as the deliberative process privilege or the law-enforcement investigatory
privilege.” Id, at 755 (citing In re Comptroller of the Currency, 967 F.2d 630, 634 (D.C. Cir.
1992); wﬂﬂmﬁmﬁm 738 F.2d 1336, 1342 (D.C. Cir. 1984)).
The Court finds no support for devising a different balancing test of the competing needs of the
gmnd—;n-y'and the White House, especially given the similarities between the Espy case and the
case at hand.

For all of the reasons articulated above, the Court holds that although an absolute
governmental attorney-client privilege applies to civil cases in which government attorneys

~ represent government agencies or government employees, only a qualified governmental

attorney-client privilege applies to a subpoena issued by a federal grand jury. The Court further
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holds that this privilege can be overcome if the subpoena proponent can show “first, that each
discrete group of the subpoensed materials [or testimony] likely contains important evidence;
and second that this evidence is not available with due diligence elsewhere.” Id, at 754. If the
Court finds a sufficient showing of need, the Court shall order compliance with the subpoena
subject to the relevancy standard established by R. Enterprises, 498 U.S. at 300. Seg In re Sealed

Case, 121 F.3d at 759.

The Comtdi:ectedduOICtoinfommeCounastoitsnengor&e testimony withheld
by Lindsey on the basis of the governmental attorney-client privilege. The OIC provided the
CqutwithambsmnﬁalmmbmisionthmdieComhasmvimdinm This
submission incorporates by reference the substance of the OIC’s gx parte submission
demonstrating its need for conversations covered by the executive privilege because Lindsey
often asserted both the governmental attorney-client prmlege and the executive privilege with
respect to the same subpoenaed communications. The “need” submission regarding the
governmental a'nomey-client privilege identifies fourteen categories of information sought from
Lhdseyandcmlaimhowmhwmmwmmmneedw

—..The Court’s finding of need cannot be detailed because the submission was reviewed in
camera and involves matters subject to Federal Rule of Criminal Procedure 6(e)(2). See id, at
740. [REDACTED] The Court cannot describe the categories in any more detail without
revealing “matters occurring before the grand jury.” See Federal Rule of Criminal Procedure
6(eX(2).

The Court finds that all fourteen categories are “likely” to contain evidence that is
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“important” and relevant to the grand jury’s investigation. [n re Sealed Case, 121 F.3d at 754.
As the Court explained before, if there were instructions from the President to obstruct justice or
subom perjury, they were likely communicated to his closest advisors, such as Lindsey, in
conversations unlikely to have been recorded on paper. If the White House interviewed grand
jury witnesses in order 10 determine how and whether the President or his aides could avoid
compliance with grand jury subpoenas or otherwise obstruct the investigation, then the
witnesses” identities and the substance of those interviews would shed light on this. Similarly, if
the President disclosed to his closest legal advisor that he committed crimes of perjury or
obstruction of justice, he likely made the disclosure in a conversation, not in writing. Because
“the content” of the conversations covered by the governmental attorney-client privilege likely
contains important and relevant evidence to the crimes under investigation, the grand jury’s need
for those conversations is as “undeniable® as it is for communications protected by the executive
privilege. Id, at 761 (citation omitted). '

The OIC has shown with sufficient specificity that the subpoenaed testimony from
Lindsey is not available with due diligence elsewhere. Sec id, at 754. The D.C. Circuit has
smwdtha"when...mimmedimWhi&Homeadﬁwbehginmﬁgmedforcﬁmiml
behav—i:r[,] . - . the subpoena proponent will be able easily to explain why there is no equivalent
to evidence likely contained in the subpoenaed materials.” Id, at 755. [REDACTED]} The ex
parte submission amply demonstrates the OIC’s diligent but unsuccessful efforts to obtain this
evidence from sources other than Lindsey whenever it was possible.

The Court finds that the OIC’s showing of need has overcome Lindsey’s assertions of the
governmental attorney-client privilege. Accordingly, the Court orders Lindsey to comply with
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the subpoena by answering the questions posed to him by the OIC and the grand jurors. If
Lindsey finds the questions do not meet the relevancy standard established by R, Enterprises, the
Court will be available to make this determination. .

6. TIhe Common Interest Doctring

Lindsey also asserts that conversations with the President’s private attorneys that he held
in his official capecity as Deputy White House Counse! are protected under the common interest
doctrine. [REDAGED],theCounﬁudsﬂamWhiuHomndanmiMumindiW
do not share sufficiently common interests in the grand jury investigation and the Paula Jones
case for the common interest doctrine to apply.

7. IbeGovemnmental Waork Product Doctrine
regarding his interviews with grand jury witnesses and their attomneys. [REDACTED] Lindsey -
hasmd:wedthuthaemnoworkpmdtndoaw [REDACTED] The work product
doctrine provides qualified protection for an attorney’s work product prepared in anticipation of
litigation. See FetL R. Civ. P. 26(b)(3); Hickman v, Taylor, 329 U.S. 495 (1947). The doctrine
applie‘c'in._a-iminal cases, sa¢ United States v, Nobles, 422 U.S. 225, 239 (1975), and courts have
ﬁmif;mlyheldthntbewrkpmdxmdoeﬁmlppﬁsbgtndjwym.' United States
v.Davis, 636 F.2d 1028, 1039 n.10 (5* Cir. 1981). It is clear that a government party may
invoke the doctrine in civil cases. Sﬂw&ﬁ. 421US.132, 154
(1975). Even if a governmental work product dottrine applies in the criminal context, the Court
finds that it does not apply 1o Lindsey’s interviews because they were not in anticipation of an
adversarial proceeding. Whenever the government invokes the doctrine, it bears the burdea of
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establishing its essential elements. See In re Grand Jury Subpoena, 112 F.3d at 925. One of the
essential elements is that “the attorney was preparing for or anticipating some sort of adversarial
proceeding involving his or her client.” Id, at 924.

In the Eighth Circuit case involving Mrs. Clinton and the Whitewater investigation, the
Court held that the work product doctrine did not apply. to notes taken by a White House lawyer
during a meeting involving Mrs. Clinton, her personal attomeys, and White House attorneys
because the White House lawyer did not take the notes in “anticipation of litigation.” Id. The
Court rejected the White House’s argument that the White House lawyer was preparing for the
OIC’s investigation because the OIC was investigating Mrs. Clinton as a private individual, not
the White House. [d. Similarly, the Court rejected the White House’s claim that its attorneys
were anticipating litigation because they expected congressional hearings of employecs at the
White House and the institution itself. Id, The Court did not decide whether a congressional
invaﬁgaﬁonconsﬁuned‘madvuuﬁdmuding.’&nmwdthatwmiﬁtdid,‘dmonlyhann
that could come to the White House as a result of sach an investigation.is political harm” and that
this did not meet the requirements of the work product doctrine. Id, at 924-25.

Like the Eighth Circuit, this Court holds that the work product doctrine does not apply to
mterv::ws with grand jury witnesses or their counsel conducted by White House attorneys, such
as Lindsey, because they were not conducted in anticipation of litigation. Lindscy asserts that he
conducted these interviews “for the purpose of providing legal and other advice to the witnesses,”
[REDACTED], and refers vaguely to “the ongoing grand jury investigation and potential

~ Congressional proceedings,” [REDAC’IéD], but fails to explain why these proceedings
constitute “litigation” for the White House. The Court finds that Lindsey and other White House
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attorneys could not have been conducting the interviews in anticipation of an adversarial
proceeding because the OIC is not investigating the White House. [n re Grand Jury Subpoena,
112 F.3d at 924. The White House is not involved in any adversarial proceeding. Neither the
OIC nor the Congress will be investigating the White House as an institution with respect to the
Lewinsky matter. Because the White House has failed to meet its burden of showing that
Lindsey’s interviews were in anticipation of litigation, the work product doctrine does not apply
to those interviews. .

II. Conclusion

For the foregoing reasons, the Court will grant the motions of the Office of Independent
Counsel to compel the testimony of Bruce Lindsey and Sidney Blumenthal and will deny as moot
the motion to compel the testimony of [REDACTED). An appropriate Order will issue on this
date.

Dated:

=f -
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with whom Janet Reno, Attorney General, Frank W. Hunger,
Assistant Attorney General, Stephen W. Preston, Deputy
Assistant Attorney General, and Stephanie R. Marcus, Attor-
ney, were on the brief.

- Kenneth W. Starr, Independent Counsel and Brett M.
Kavanaugh, Associate Independent Counsel, argued the
causes for appellee the United States, with whom Joseph M.
Ditkoff, Associate Independent Counsel, was on the brief.

Before: RanporpH, RoGers and TarteL, Circuit Judges.
Opinion for the Court filed Pzr Curian.

Opinion dissenting from Part II and concurring in part and
dissenting in part from Part III filed by Circuit Judge TATEL.

Per Curram: In these expedited appeals, the principal
question is whether an attorney in the Office of the President,
having been called before a federal grand jury, may refuse,
on the basis of a government attorney-client privilege, to
answer questions about possible criminal conduct by govern-
ment officials and others. To state the question is to suggest
the answer, for the Office of the President is a part of the
federal government, consisting of government employees do-
ing government business, and neither legal authority nor
policy nor experience suggests that a federal government
entity can maintain the ordinary common law attorney-client
privilege to withhold information relating to a federal criminal
offense. The Supreme Court and this court have held that
even the constitutionally based executive privilege for presi-
dential communications fundamental to the operation of the
government can be overcome upon a proper showing of need
for the evidence in criminal trials and in grand jury proceed-
ings. See United States v. Nizon, 418 U.S. 683, T07-12
(1974); In re Sealed Case (Espy), 121 F.3d 729, 736-38 (D.C.
Cir. 1997). In the context of federal criminal investigations
and trials, there is no basis for treating legal advice different-
ly from any other advice the Office of the President receives
in performing its constitutional functions. The public interest
in honest government and in exposing wrongdoing by govern-
ment officials, as well as the tradition and practice, acknowl-



225

3

edged by the Office of the President and by former White
House Counsel, of government lawyers reporting evidence of
federal criminal offenses whenever such evidence comes to
them, lead to the conclusion that a government attorney may
not invoke the attorney-client privilege in response to grand
jury questions seeking information relating to the possible
commission of a federal crime. The extent to which the
communications of White House Counsel are privileged
against disclosure to a federal grand jury depends, therefore,
on whether the communications contain information of possi-
ble criminal offenses. Additional protection may flow from
executive privilege and such common law privileges as may
inhere in the relationship between White House Counsel and
the President’s personal counsel. '

L

On January 16, 1998, at the request of the Attorney
General, the Division for the Purpose of Appointing Indepen-
dent Counsels issued an order expanding the prosecutorial
jurisdiction of Independent Counsel Kenneth W. Starr. Pre-
viously, the main focus of Independent Counsel Starr’s inqui-
ry had been on financial transactions involving President
Clinton when he was Governor of Arkansas, known popularly
as the Whitewater inquiry. The order now authorized Starr
to investigate “whether Monica Lewinsky or others suborned
perjury, obstructed justice, intimidated witnesses, or other-
wise violated federal law” in connection with the civil lawsuit
against the President of the United States filed by Paula
Jones. In re Motions of Dow Jones & Co., 142 F'.3d 496, 497-
98 (D.C. Cir.), (quoting order). “Thereafter, a grand jury
here began receiving evidence about Monica Lewinsky and
President Clinton, and others....” Id. at 498.

On January 30, 1998, the grand jury issued a subpoena to
Bruce R. Lindsey, an attorney admitted to practice in Arkan-
sas. Lindsey currently holds two positions: Deputy White
House Counsel and Assistant to the President. On February
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18, February 19, and March 12, 1998, Lindsey appeared
before the grand jury and declined to answer certain ques-
tions on the ground that the questions represented informa-
tion protected from disclosure by a government attorney-
client privilege applicable to Lindsey’s communications with
the President as Deputy White House Counsel, as well as by
executive privilege, and by the President’s personal
attorney-client privilege. Lindsey also claimed work product
protections related to the attorney-client privileges.

On March 6, 1998, the Independent Counsel moved to
compel Lindsey’s testimony. The district court granted that
motion on May 4, 1998. The court concluded that the Presi-
dent’s executive privilege claim failed in light of the Indepen-
dent Counsel’s showing of need and unavailability. See In re
Sealed Case (Espy), 121 F.3d at 754. It rejected Lindsey’s
government attorney-client privilege claim on similar
grounds, ruling that the President possesses an attorney-
client privilege when consulting in his official capacity with
White House Counsel, but that the privilege is qualified in the
grand jury context and may be overcome upon a sufficient
showing of need for the subpoenaed communications and
unavailability from other sources. The court also ruled the
President’s personal attorney-client privilege and work prod-
uct immunity inapplicable to Lindsey’s testimony.

Both the Office of the President and the President in his
personal capacity appealed the order granting the motion to
compel Lindsey’s testimony, challenging the district court’s
construction of both the government attorney-client privilege
and President Clinton’s personal attorney-client privilege.
The Independent Counsel then petitioned the Supreme Court
to review the district court’s decision on those issues, among
others, before judgment by this court. On June 4, 1998, the
Supreme Court denied certiorari, while indicating its expecta-
tion that “the Court of Appeals will proceed expeditiously to
decide this case.” United States v. Clinton, 118 S. Ct. 2079
(1998). Following an expedited briefing schedule, on June 29,
1998, this court heard argument on the attorney-client issues.
Neither the Office of the President nor the President in his
personal capacity has appealed the district court’s ruling on
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executive privilege. . In Part II we address the availability of
the government attorney-client privilege; in Part III we
address the President's personal attorney-client privilege
claims.

IL

The attorney-client privilege protects confidential communi-
cations made between clients and their attorneys when the
communications are for the purpose of securing legal advice
or services. See In re Sealed Case, 737 F.2d 94, 98-99 (D.C.
Cir. 1984). It “is one of the oldest recognized privileges. for
confidential communications.” Swidler & Berlin v. United
States, 118 S. Ct. 2081, 2084 (1998).

The Office of the President contends that Lindsey’s com-
munications with the President and others in the White
House should fall within this privilege both because the
President, like any private person, needs to communicate
fully and frankly with his legal advisors, and because the
current grand jury investigation may lead to impeachment
proceedings, which would require a defense of the President’s
official position as head of the executive branch of govern-
ment, presumably with the assistance of White House Coun-
sel. The Independent Counsel contends that an absolute
government attorney-client privilege would be inconsistent
with the proper role of the government lawyer and that the
President should rely only on his private lawyers for fully
confidential counsel.

~ Federal courts are given the authority to recognize privi-
lege claims by Rule 501 of the Federal Rules of Evidence,

which provides that

[e]xcept as otherwise required by the Constitution of the
United States or provided by Act of Congress or in rules
prescribed by the Supreme Court pursuant to statutory
authority, the privilege of a witness, person, government,
State, or political subdivision thereof shall be governed
by the principles of the common law as they may be
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interpreted by the courts of the United States in the
light of reason and experience.

FED. R. Evn. 501. Although Rule 501 manifests a congres-
sional desire to provide the courts with the flexibility to
develop rules of privilege on a case-by-case basis, see Tram-
mel v. United States, 445 U.S. 40, 47 (1980), the Supreme
Court has been “disinclined to exercise this authority expan-
sively,” University of Pa. v. EEOC, 493 U.S. 182, 189 (1990).
“[T]hese exceptions to the demand for every man's evidence
are not lightly created nor expansively construed, for they are
in derogation of the search for truth.” Nizon, 418 U.S. at
710; see also Trammel, 445 U.S. at 50. Consequently, feder-
al courts do not recognize evidentiary privileges unless doing
so “promotes sufficiently important interests to outweigh the
need for probazive evidence.” Id. at 51.

The Supreme Court has not articulated a precise test to
apply to the recognition of a privilege, but it has “placed
considerable weight upon federal and state precedent,” In re
Sealed Case (Secret Service), 148 F.3d 1073, 1076 (D.C. Cir.
1998), petition for cert. filed, 67 USLW 3083 (U.S. July 16,
1998) (No. 98-93),and on the existence of “a ‘public good
transcending the normally predominant principle of utilizing
all rational means for ascertaining the truth.”” Jaffee v.
Redmond, 518 U.S. 1, 9 (1996) (quoting Trammel, 445 U.S. at
50 (quoting Elkins v. United States, 364 U.S. 206, 234 (1960)
(Frankfurter, J., dissenting))). That public good should be
shown “with a hlgh degree of clarity and certainty.” In re
Sealed Case (Secret Service), at 1076.

A.

Courts, commentators, and government lawyers have long
recognized a government attorney-client privilege in several
contexts. Much of the law on this subject has developed in
litigation about exemption five of the Freedom of Information
Act (“FOIA”). See 5 U.S.C. § 552(b)(5) (1994). Under that

exemption, “intra-agency memorandums or letters which
would not be available by law to a party other than an agency
in litigation with the agencv” are excused from mandatory
disclosure to the public. Id.; see also S. Rep. No. 89-813, at 2
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(1965) (including within exemption five “documents which
would come within the attorney-client privilege if applied to
private parties”). We have recognized that “Exemption 5
protects, as a general rule, materials which would be protect-
ed under the attorney-client privilege.” Coastal States Gas
Corp. v. Department of Emergy, 617 F.2d 854, 862 (D.C. Cir.
1980). “In the governmental context, the ‘client’ may be the
agency and the attorney may be an agency lawyer.” Tax
Analysts v. IRS, 117 F.3d 607, 618 (D.C. Cir. 1997); see also
Brinton v. Department of State, 636 F.2d 600, 603-04 (D.C.
Cir. 1980). In Lindsey’s case, his client—to the extent he
provided legal services—would be the Office of the Presi-
dent.!

Exemption five does not itself create a government
attorney-client privilege. Rather, “Congress intended that
agencies should not lose the protection traditionally afforded
through the evidentiary privileges simply because of the
passage of the FOIA.” Coastal States, 617 F.2d at 862. In
discussing the government attorney-client privilege applicable
to exemption five, we have mentioned the usual advantages:

the attorney-client privilege has a proper role to play in
exemption five cases.... In order to ensure that a
client receives the best possible legal advice, based on a
full and frank discussion with his attorney, the attorney-
client privilege assures him that confidential communica-
tions to his attorney will not be disclosed without his

1 Charles F.C. Ruff, the current White House Counsel, stated in
an affidavit that he provides legal advice to the President regarding
a wide variety of matters relating to his constitutional, statutory,
ceremonial, and other official duties. He also provides legal advice
to the President regarding the effective functioning of the Execu-
tive Branch. Lindsey’s affidavit stated that the “White House
Counsel’s Office provides confidential counsel to the President in his
official capacity, to the White House as an institution, and to senior
advisors about legal matters that affect the White House’s interests,
including investigative matters. To this end, the Counsel's Office,
in which I serve as Deputy, receives confidential communications
from individuals about matters of institutional concern.”
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consent. We see no reason why this same protection
should not be extended to an agency’s communications
with its attorneys under exemption five.

Mead Data Cent., Inc. v. United States Dep’t of Air Force,
566 F.2d 242, 252 (D.C. Cir. 1977). Thus, when “the Govern-
ment is dealing with its attorneys as would any private party
seeking advice to protect personal interests, and needs the
same assurance of confidentiality so it will not be deterred
from full and frank communications with its counselors,”
exemption five applies. Coastal States, 617 F.2d at 863.

Furthermore, the proposed (but never enacted) Federal
Rules of Evidence concerning privileges, to which courts have
turned as evidence of common law practices, see, e.g., United
States v. Gillock, 445 U.S. 360, 367-68 (1980); In re Rieter
Co., 16 F.3d 929, 935 (8th Cir. 1994); Linde Thomson Lang-
worthy Kohn & Van Dyke v. Resolution Trust Corp., 5 F.3d
1508, 1514 (D.C. Cir. 1993); Umited States v. (Under Seal),
748 F2d 871, 874 n.5 (4th Cir. 1984); United States v.
Mackey, 405 F. Supp. 854, 858 (E.D.N.Y. 1975), recognized a
place for a government attorney-client privilege. Proposed
Rule 503 defined “client” for the purposes of the attorney-
client privilege to include “a person, public officer, or corpora-
tion, association, or other organization or entity, either public
or private.” Prorosep Fep. R. Evip. 503(a)(1), reprinted in 56
F.R.D. 183, 235 (1972). The commentary to the proposed
rule explained that “[t]he definition of ‘client’ includes govern-
mental bodies.” Id. advisory committee’s note. The Restate-
ment also extends attorney-client privilege to government
entities. See REsTATEMENT (THIRD) OF THE Law GOVERNING
Lawvers § 124 (Proposed Final Draft No. 1, 1996) [hereinaf-
ter RESTATEMENT).

The practice of attorneys in the executive branch reflects
the common understanding that a government attorney-client
privilege functions in at least some contexts. The Office of
Legal Counsel in the Department of Justice concluded in 1982
that

[alithough the attorney-client privilege traditionally has
been recognized in the context of private attorney-client
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relationships, the privilege also functions to protect com-
munications between government attorneys and client
agencies or departments, as evidenced by its inclusion in
the FOIA, much as it operates to protect attorney-client
communications in the private sector.

Theodore B. Olsen, Assistant Attorney General, Office of
Legal Counsel, Confidentiality of the Attormey Gemeral’s
Communications in Counseling the President, 6 Op. Off.
Legal Counsel 481, 495 (1982). The Office of Legal Counsel
also concluded that when government attorneys stand in the
shoes of private counsel, representing federal employees sued
in their individual capacities, confidential communications be-
tween attorney and client are privileged. See Antonin Scalia,
Assistant Attorney General, Office of Legal Counsel, Disclo-
sure of Confidential Information Received by U.S. Attorney
in the Course of Representing a Federal Employee (Nov. 30,
1976); Ralph W. Tarr, Acting Assistant Attorney General,
Office of Legal Counsel, Duty of Government Lawyer Upon
Receipt of Incriminating Information in the Course of an
Attorney~Client Relationship with Another Government Em-
ployee (Mar. 29, 1985); see also 28 C.F.R. § 50.15(a)(3)
(1998). '

B.

Recognizing that a government attorney-client privilege
exists is one thing. Finding that the Office of the President
is entitled to assert it here is quite another.

It is settled law that the party claiming the privilege bears
the burden of proving that the communications are protected.
As oft-cited definitions of the privilege make clear, only
communications that seek “legal advice” from “a professional
legal adviser in his capacity as such” are protected. See 8
JouNn HENRY WieMORE, EVIDENCE IN TRIALs aT CoMMON Law
§ 2292, at 554 (McNaughton rev. 1961). Or, in a formulation
we have adopted, the privilege applies only if the person to
whom the communication was made is “a member of the bar
of a court” who “in connection with th(e] communication is
acting as a lawyer” and the communication was made “for the
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purpose of securing primarily either (i) an opinion on law or
(ii) legal services or (iii) assistance in some legal proceeding.”
In re Sealed Case, T37 F.2d at 98-99 (quoting United States
v. United Shoe Machinery Corp., 89 F. Supp. 357, 358-59
(D.Mass. 1950)).

" On the record before us, it seems likely that at least some
of the conversations for which Lindsey asserted government
attorney-client privilege did not come within the formulation
just quoted. In its original opposition to the Independent
Counsel’s motion to compel Lindsey’s testimony, the Office of
the President claimed the privilege for conversations related
to “providing legal advice on the questions whether the Office
of the President should invoke its testimonial privileges,
including the attorney-client and presidential communications
privileges” and “possible impeachment proceedings before the
House Judiciary Committee.” White House Mem. in Opp’n
to OIC's Mot. to Compel at 19. Both of these subjects arose
from the expanded jurisdiction of the Independent Counsel,
which did not become public until January 20, 1998. Before
then, any legal advice Lindsey rendered in connection with
Jones v. Clinton, a lawsuit involving President Clinton in his
personal capacity, likely could not have been covered by
government attorney-client privilege? Apparently realizing
as much, the Office of the President added a third category in
a supplemental filing: “Mr. Lindsey has also rendered advice
to the Office of the President on how best to prevent other
litigation in which the President is invoived from hampering
the Presidency’s fulfillment of its institutional duties.” White
House Mem. Concerning President Clinton’s Supplemental
Filing in Supp. of Opp'n to Mot. to Compel at 2. We take
notice that in describing this third subject, the word “advice”
is not preceded by the word “legal.” According to the
Restatement, “consultation with one admitted to the bar but
not in that other person’s role as lawyer is not protected.”

2 We do not foreclose a showing by Lindsey when he appears
again before the grand jury that prior to January 20, 1998, he gave
legal advice as Deputy White House Counsel in regard to how
private litigation involving the President was affecting the Office of
the President.
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RESTATEMENT § 122 emt. ¢. “[Wlhere one consults an attor-
ney not as a lawyer but as a friend or as a business adviser or
banker, or negotiator ... the consultation is not professional
nor the statement privileged.” 1 McCormick oN EVIDENCE
§ 88, at 322-24 (4th ed. 1992) (footnotes omitted). Thus
Lindsey’s advice on political, strategie, or policy issues, valu-
able as it may have been, would not be shielded from disclo-
sure by the attorney-client privilege.

As for conversations after January 20th, the Office of the
President must “present the underlying facts demonstrating
the existence of the privilege” in order to carry its burden.
See FTC v. Shaffner, 626 F.2d 82, 37 (Tth Cir. 1980). A
blanket assertion of the privilege will not suffice. Rather,
“[t]he proponent must conclusively prove each element of the
privilege.” SEC v. Gulf & Western Indus., 518 F. Supp. 675,
682 (D.D.C. 1981). In response to the Independent Counsel’s
questions, Lindsey invariably asserted executive privilege and
attorney-client privilege. On this record, it is impossible to
determine whether Lindsey believed that both privileges
applied or whether he meant to invoke them on an “either/or”
basis. As we have said, the district court’s rejection of the
executive privilege claim has not been appealed. With this
privilege out of the picture, the Office of the President had to
show that Lindsey’s conversations “concerned the seeking of
legal advice” and were between President Clinton and Lind-
sey or between others in the White. House and Lindsey while
Lindsey was “acting in his professional capacity” as an attor-
ney. Shaffner, 626 F.2d at 37.

With regard to most of the communications that were the
subject of questions before the grand jury, it does not appear
to us that any such showing was made in the grand jury by
Lindsey or in the district court by the Office of the President
in the proceedings leading to the order to compel his testimo-
ny. This may be attributable to the parties’ focus in the
district court. The arguments on both sides centered on
whether any attorney-client privilege protected the conversa-
tions about which Lindsey was asked, not on whether—if the
privilege could be invoked—the conversations were covered
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by it. In light of this, and in view of the Administration’s
abandonment of its executive privilege claim, Lindsey would
have to return to the grand jury no matter how we ruled on
the government attorney-client privilege claim.

There is, however, no good reason for withholding decision
on the issues now before us. We have little doubt that at
least ome of Lindsey’s conversations subject to grand jury
questioning “concerned the seeking of legal advice” and was
between President Clinton and Lindsey or between others in
the White House and Lindsey while Lindsey was.“acting in
his professional capacity” as an attorney. See id. Before the
grand jury, Lindsey spoke of many instances when legal
advice would clearly have been appropriate, see Grand Jury
Tr., Feb. 18, 1998, at 52-53, 90; Grand Jury Tr., Feb. 19,
1998, at 54-55, 81-84, and he specifically affirmed that there
were times when White House staff members came to him in
his role as a member of the White House Counsel’s Office, see
id. at 64-T4. Furthermore, there were times when Lindsey
only invoked executive privilege, see, e.g., Grand Jury Tr,
Feb. 18, 1998, at 115-16, at least implying that he invoked
attorney-client privilege only when he thought it appropriate
to do so. The issue whether the government attorney-client
privilege could be invoked in these circumstances is therefore
ripe for decision.

Moreover, the case has been fully briefed and argued. The
Supreme Court has asked us to expedite our disposition of
these appeals. Sending this case back for still another round
of grand jury testimony, assertions of privileges and immuni-
ties, a district court judgment, and then another appeal would
be inconsistent with the Supreme Court’s request and would -
do nothing but prolong the grand jury’s investigation. The
parties, we believe, are entitled now to a ruling to govern
Lindsey’s future grand jury appearance.

We therefore turn to the question whether an attorney-
client privilege permits a government lawyer to withhold from
a grand jury information relating to the commission of possi-
ble crimes by government officials and others. Although the
cases decided under FOIA recognize a government attorney-
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client privilege that is rather absolute in civil litigation, those
cases do not necessarily control the application of the privi-
lege here. The grand jury, a constitutional body established
in the Bill of Rights, “belongs to no branch of the institutional
Government, serving as a kind of buffer or referee between
the Government and the people,” United States v. Williams,
504 U.S. 36, 47 (1992), while the Independent Counsel is by
statute an officer of the executive branch representing the
United States. For matters within his jurisdietion, the Inde-
pendent Counsel acts in the role of the Attorney General as
the country’s chief law enforcement officer. See 28 U.S.C.
§ 594(a) (1994). Thus, although the traditional privilege be-
tween attorneys and clients shields private relationships from
peting values arise when the Office of the President resists
demands for information from a federal grand jury and the
nation’s chief law enforcement officer. As the drafters of the
Restatement recognized, “More particularized rules may be
necessary where one agency of government claims the privi-
lege in resisting a demand for information by another. Such
rules should take account of the complex considerations of
governmental structure, tradition, and regulation that are
involved.” RESTATEMENT § 124 cmt. b. For these reasons,
others have agreed that such “considerations” counsel against
“expansion of the privilege to all governmental entities” in all
cases. 24 CHARLES ALaN WRIGHT & KenNETH W. Gramay, Jz,
FEDERAL PRACTICE aND ProCEDURE § 5475, at 125 (1986).

The question whether a government attorney-client privi-
lege applies in the federal grand jury context is one of first
impression in this circuit, and the parties dispute the import
of the lack of binding authority. The Office of the President
contends that, upon recognizing a government attorney-client
privilege, the court should find an exception in the grand jury
context only if practice and policy require. To the contrary,
the Independent Counsel contends, in essence, that the justi-
fication for any extension of a government attorney-client
privilege to this context needs to be clear. These differences
in approach are not simply semantical: they represent differ-
ent versions of what is the status quo. To argue about an
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“exception” presupposes that the privilege otherwise applies
in the federal grand jury context; to argue about an “exten-
sion” presupposes the opposite. In Swidler & Berlin, the
Supreme Court considered whether, as the Independent
Counsel contended, it should create an exception to the
personal attorney-client privilege allowing disclosure of confi-
dences after the client’s death. See Swidler & Berlin, 118
S. Ct. at 2083. After finding that the Independent Counsel
was asking the Court “not simply to ‘construe’ the privilege,
but to narrow it, contrary to the weight of the existing body
of caselaw,” the Court concluded that the Independent Coun-
sel had not made a sufficient showing to warrant the creation
of such an exception to the settled rule. Id. at 2088.

In the instant case, by contrast, there is no such existing
body of caselaw upon which to rely and no clear principle that
the government attorney-client privilege has as broad a scope
as its personal counterpart. Because the “attorney-client
privilege must be ‘strictly confined within the narrowest
possible limits consistent with the logic of its principle; ” In
re Sealed Case, 676 F.2d 793, 807 n.44 (D.C. Cir. 1982)
(quoting In re Grand Jury Investigation, 599 F.2d 1224, 1235
(3d Cir. 1979)); accord Trammel, 445 U.S. at 50, and because
the government attorney-client privilege is not recognized in
the same way as the personal attorney-client privilege ad-
dressed in Swidler & Berlin, we believe this case poses the
question whether, in the first instance, the privilege extends
as far as the Office of the President would like. In other
words, pursuant to our authority and duty under Rule 501 of
the Federal Rules of Evidence to interpret privileges “in light
of reason and experience,” Fep. R. Evip. 501, we view our
exercise as one in defining the particular contours of the
government attorney-client privilege.

When an executive branch attorney is called before a
federal grand jury to give evidence about alleged crimes
within the executive branch, reason and experience, duty, and
tradition dictate that the attorney shall provide that evidence.
With respect to investigations of federal criminal offenses,
and especially offenses committed by those in government,
government attorneys stand in a far different position from
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members of the private bar. Their duty is not to defend
clients against criminal charges and it is not to protect
wrongdoers from public exposure. The constitutional respon-
sibility of the President, and all members of the Executive
Branch, is to “take Care that the Laws be faithfully execut-
ed” U.S. Const. art. II, § 3. Investigation and prosecution
of federal crimes is one of the most important and essential
funetions within that constitutional responsibility. Each of
our Presidents has, in the words of the Constitution, sworn
that he “will faithfully execute the Office of President of the
United States, and will to the best of [his] Ability, preserve,
protect and defend the Constitution of the United States.”
Id. art. I, § 1, cl. 8. And for more than two hundred years
each officer of the Executive Branch has been bound by oath
or affirmation to do the same. See id. art. VI, cl. 3; see also
28 US.C. § 544 (1994). This is a solemn undertaking, a
binding of the person to the cause of constitutional govern-
ment, an expression of the individual’s allegiance to the
principles embodied in that document. Unlike a private
practitioner, the loyalties of a government lawyer therefore
cannot and must not lie solely with his or her client agency.?

The oath’s significance is underscored by other evocations
of the ethical duties of government lawyers.* The Profession-

3 We recognize, as our dissenting colleague emphasizes, that
every lawyer must take an oath to enter the bar of any court. But
even after entering the bar, a government attorney must take
another oath to enter into government service; that in itself shows
the separate meaning of the government attorney’s oath. More-
over, the oath is significant to our analysis only to the extent that it
underlies the fundamental differences in the roles of government
and private attorneys—of particular note, the fact that private
attorneys cannot take official actions.

4 Indeed, the responsibilities of government lawyers to the
public have long governed the actions they can take on behalf of
their “client”:

The United States Attorney is the representative not of an
ordinary party to a controversy, but of a sovereignty whose
obligation to govern impartially is as compelling as its obli-
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al Ethics Committee of the Federal Bar Association has
described the public trust of the federally employed lawyer as
follows:

[Tlhe government, over-all and in each of its parts, is
responsible to the people in our democracy with its

" representative form of government. Each part of the
government has the obligation of carrying out, in the
public interest, its assigned responsibility in a manner
consistent with the Constitution, and the applicable laws
and regulations. In contrast, the private practitioner
represents the client’s personal or private interest....
[Wle do not suggest, however, that the public is the
client as the client concept is usually understood. It is to
say that the lawyer’s employment requires him to ob-
serve in the performance of his professional responsibili-
ty the public interest sought to be served by the govern-
mental organization of which he is a part.

Federal Bar Association Ethics Committee, The Government
Client and Confidentiality: Opinion 78-1, 32 FED. BJ. 71, 72
(1973). Indeed, before an attorney in the Justice Department
can step into the shoes of private counsel to represent a
federal employee sued in his or her individual capacity, the
Attorney General must determine whether the representation
would be in the interest-of the United States. See 28 C.F.R.
§ 50.15(a). The obligation of a government lawyer to uphold
the public trust reposed in him or her strongly militates
against allowing the client agency to invoke a privilege to
prevent the lawyer from providing evidence of the possible
commission of criminal offenses within the government. As

gation to govern at all; and whose interest ... is not that it
shall win a case, but that justice shall be done.

Berger v. United States, 295 U.S. 78, 88 (1985). In keeping with
these interests, prosecutors must disclose to the defendant exculpa-
tory evidence, see Brady v. Maryland, 373 U.S. 83, 87 (1963), and
must try to “seek justice, not merely to convict,” MopeL CoDE OF
ProressioNaL ResponsiBiLiTy EC 7-13 (1980). Similarly, the gov-
ernment lawyer in a civil action must “seek justice” and avoid unfair
settlements or results. Id. EC 7-14.
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Judge Weinstein put it, “(i]f there is wrongdoing in govern-
ment, it must be exposed.... [The government lawyer’s]
duty to the people, the law, and his own conscience requires
disclosure....” Jack B. Weinstein, Some Ethical and Politi-
cal Problems of a Government Attorney, 18 Mamne L. Rev.
155, 160 (1966).

This view of the proper allegiance of the government
lawyer is complemented by the public’s interest in uncovering
illegality among its elected and appointed officials. While the
President’s constitutionally established role as superintendent
of law enforcement provides one protection against wrongdo-
ing by federal government officials, see United States v.
Valenzuela-Bernal, 458 U.S. 838, 863 (1982), another protec-
tion of the public interest is through having transparent and
accountable government.> As James Madison observed,

[a] popular Government, without popular information, or
the means of acquiring it, is but a Prologue to a Farce or
a Tragedy; or, perhaps both. Knowledge will forever
govern ignorance: And a people who mean to be their
own Governors, must arm themselves with the power
which knowledge gives.

Letter from James Madison to W.T. Barry (Aug. 4, 1822), in
9 THE WRITINGS OF JaMmEs MapisoN 103 (Gaillard Hunt ed.,
1910). This court has accordingly recognized that “openness
in government has always been thought crucial to ensuring
that the people remain in control of their government.” In re
Sealed Case (Espy), 121 F.3d at 749. Privileges work against
these interests because their recognition “creates the risk
that a broad array of materials in many areas of the executive
branch will become ‘sequester(ed] from public view.” Id
(quoting Wolfe v. Department of Health & Human Servs., 815
F.2d 1527, 1533 (D.C. Cir. 1987)). Furthermore, “to allow
any part of the federal government to use its in-house attor-

3 Congress has clearly indicated, as a matter of policy, that
federal employees should not withhold information relating to possi-
ble criminal misconduct by federal emplovees on any basis. We
discuss at more length Congress's recognition of these concerns
below in our discussion of 28 U.S.C. § 535(b).
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neys as a shield against the production of information rele-
vant to a federal eriminal investigation would represent a
gross misuse of public assets.” In re Grand Jury Subpoena
Duces Tecum, 112 F.3d 910, 921 (8th Cir.), cert. denied, 117
S.Ct. 2482 (1997).

Examination of the practice of government attorneys fur-
ther supports the conclusion that a government attorrey,
even one holding the title Deputy White House Counsel, may
not assert an attorney-client privilege before a federal grand
jury if communications with the client contain information
pertinent to possible criminal violations. The Office of the
President has traditionally adhered to the precepts of 28
US.C. § 535(b), which provides that

[alny information ... received in a department or agency
of the executive branch of the Government relating o
violations of title 18 involving Government officers and
employees shall be expeditiously reported to the Attor-
ney General.

28 US.C. § 535(b) (1994). We need not decide whether
section 535(b) alone requires White House Counsel to testify
before a grand jury.® The statute does not clearly apply to
the Office of the President. The Office is neither a “depar=:-
ment,” as that term is defined by the statute, see 5 U.S.C.
§ 101 (1994); 28 US.C. § 451 (1994); Haddon v. Walters, 43
F.3d 1488, 1490 (D.C. Cir. 1995) (per curiam), nor an “agen-
cy,” see Kissinger v. Reporters Comm. for Freedom of the
Press, 445 U.S. 136, 156 (1980) (FOIA case); see also Arm-
strong v. Executive Office of the President, 1 F.3d 1274, 1295

6 28 US.C.§ 535(a) authorizes the Attorney General to “investi-
gate any violation of title 18 [the federal criminal code] involving
Government  officers and employees.” - The Independent Counse!
fills the shoes of the Attorney General .in this. regard because.
Congress has given the Independent Counsel “with respect to all
matters in [his] prosecutorial jurisdiction ... full power and inde-
pendent authority to exercise all investigative and prosecutorial
functions and powers of ... the Attorney General” 28 U.S.C.
§ 594(a); see In re Sealed Case (Secret Service), 148 F.3d at 1078.
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(D.C. Cir. 1993) (per curiam); National Sec. Archive .
Archivist of the United States, 909 F.2d 541, 545 (D.C. Cir.
1990) (per curiam). However, at the very least “[sectior]
535(b) evinces a strong congressional policy that executive
branch employees must report information” relating to violz-
tions of Title 18, the federal eriminal code. In re Sealed Casz
(Secret Service), 148 F.3d at 1078. As the House Committes
Report accompanying section 535 explains, “{t]he purpose” o<
the provision is to “require the reporting by the departments
and agencies of the executive branch to the Attorney Generzl
of information coming to their attention concerning any ai-
leged irregularities on the part of officers and employees of
the Government.” H.R. Rep. No. 83-2622, at 1 (1954). Sec-
tion 535(b) suggests that all government employees, including
lawyers, are duty-bound not to withhold evidence of federzl
crimes.

Furthermore, government officials holding top legal pos:-
tions have concluded, in light of section 535(b), that White
House lawyers cannot keep evidence of crimes committed by
government officials to themselves. In a speech delivered
after the Kissinger FOIA case was handed down, Llovd
Cutler, who served as White House Counsel in the Carter ar-2
Clinton Administrations, discussed the “rule of making it your
duty, if you're a Government official as we as lawyers are, a
statutory duty to report to the Attorney General any evidence
you run into of a possible violation of a criminal statute.”
Lloyd N. Cutler, The Role of the Counsel to the President of
the United States, 35 RECORD oF THE Ass'N OF THE B4R OF T==
City oF New York No. &, at 470, 472 (1980). Accordingi-.
“[wlhen you hear of a charge and you talk to someone in tke
White House ... about some allegation of misconduct, almost
the first thing you have to say is, ‘I really want to know abozt
this, but anything you tell me I'll have to report to tke
Attorney General.” Id. Similarly, during the Nixon admin-
istration, Solicitor General Robert H. Bork told an adminis-
tration official who invited him to join the President’s legzal
defense team: “A government attorney is sworn to upbo:d
the Constitution. If I come across evidence that is bad for
the President, I'll have to turn it over. I won’t be able to sit
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on it like a private defense attorney.” A Conversation with
Robert Bork, D.C. Bar Rep, Dec. 1997-Jan. 1998, at 9.

The Clinton Administration itself endorsed this view-as
recently as a year ago. In the proceedings leading to the
Supreme Court’s denial of certiorari with regard to the
Eighth Circuit’s decision in In re Grand Jury Subpoena
Duces Tecum, the Office of the President assured the Su-
preme Court that it “embraces the principles embodiec in
Section 535(b)” and acknowledged that “the Office of the
President has a duty, recognized in official policy and prze-
tice, to turn over evidence of the crime.” Reply Brief for
Office of the President at 7, Office of the President v. Office of
Independent Counsel, 117 S. Ct. 2482 (1997) (No. 96-17&3).
The Office of the President further represented that “:z
various occasions” it had “referred information to the
Attorney General reflecting the possible commission of a
criminal offense—including information otherwise protected
by attorney-client privilege.” Id. At oral argument, counsel
for the Office of the President reiterated this position. In
addition, the White House report on possible misdeeds relz:-
ing to the White House Travel Office stated that “[i)f there s
a reasonable suspicion of a crime ... about which White
House personnel may have knowledge, the initial communicz-
tion of this information should be made to the Attorner
General, the Deputy Attorney General, or the Associate Ai-
torney General.” WaitE HousE TRAVEL OFFICE MANAGEMENT
Review 23 (1993).

We are not aware of any previous deviation from this
understanding of the role of government counsel. We know
that Nixon White House Counsel Fred Buzhardt testifieC
before the Watergate grand jury without invoking attorney-
client privilege, although not much may be made of this.” See
Anthony Ripley, Milk Producers’ Group Fined $5,000 for
Nizon Gifts, N.Y. TmMes, May 7, 1974, at 38. On the other
hand, the Office of the President points out that C. Boydez

7 President Nixon waived executive privilege and attorney-client
privilege before the grand jury. See SpeciaL ProsecutioN Force.
WATERGATE REPORT 88 (1975) [hereinafter WATERGATE REPORT).
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Gray, White House Counsel during the Bush Administration,
and his deputy, John Schmitz, refused to be interviewed by
the Independent Counsel investigating the Iran-Contra affair
and only produced documents subject to an agreement that
“any privilege against disclosure ... including the attorney-
client privilege” was not waived. 1 Lawrence E. WaLsy,
FinaL RePorRT OF THE INDEPENDENT COUNSEL FOR IRAN/CONTRA
Marters 478-79 & n.52 (1993). However, the Independent
Counsel in that investigation had not subpoenaed Gray or
Schmitz to testify before a grand jury, and there is no
indication that the information sought from them constituted
evidence of any criminal offense. Independent Counsel
Walsh apparently sought to question these individuals merely
to complete his final report. See id. In any event, even
outside the grand jury context, the general practice of gov-
ernment counsel has been to cooperate with the investigations
of independent counsels. For example, Peter Wallison, White
House Counsel under President Reagan, produced his diary
for the Iran-Contra investigation and cooperated in other
ways. See id. at 44, 470 n.137, 517, 520. Other government
attorneys both produced documents and agreed to be inter-
viewed for that investigation. See id. at 34648, 36668, 536
& nn.116-17, 537.

The Office of the President asserts two principal contribu-
tions to the public good that would come from a government
attorney’s withholding evidence from a grand jury on the
basis of an attorney-client privilege. First, it maintains that
the values of candor and frank communications that the
privilege embodies in every context would apply to Lindsey’s
communications with the President and others in the White
House. Government officials, the Office of the President
claims, need accurate advice from government attorneys as
much as private individuals do, but they will be inclined to
discuss their legal problems honestly with their attorneys
only if they know that their communications will be confiden-
tial.

We may assume that if the government attorney-client
privilege does not apply in certain contexts this may chill
some communications between government officials and gov-
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ernment lawyers. Even so, government officials will still
enjoy the benefit of fully confidential communications with
their attorneys unless the communications reveal information
relating to possible criminal wrongdoing. And although the
privacy of these communications may not be absolute before
the grand jury, the Supreme Court has not been troubled by
the potential chill on executive communications due to the
qualified nature of executive privilege.®! Compare Nizon, 418
U.S. at T12-13 (discounting the chilling effects of the qualifi-
cation of the presidential communications privilege on the
candor of conversations), with Swidler & Berlin, 118 S. Ct. at
2087 (stating, in the personal attorney-client privilege context,
that an uncertain privilege is often no better than no privilege
at all). Because both the Deputy White House Counsel and
the Independent Counsel occupy positions within the federal
government, their situation is somewhat comparable to that of
corporate officers who seek to keep their communications
with company attorneys confidential from each other and
from the shareholders. Under the widely followed doctrine
announced in Garner v. Wolfinbarger, 430 F.2d 1093 (5th Cir.
1970), corporate officers are not always entitled to assert such
privileges against interests within the corporation, and ac-
cordingly must consult with company attorneys aware that
their communications may not be kept confidential from
shareholders in litigation. See id. at 1101. Any chill on
candid communications with government counsel flowing from
our decision not to extend an absolute attorney-client privi-
lege to the grand jury context is both comparable and similar-
ly acceptable.

Moreover, nothing prevents government officials who seek
completely confidential communications with attorneys from
consulting personal counsel. The President has retained
several private lawyers, and he is entitled to engage in the
completely confidential communications with those lawyers
befitting an attorney and a client in a private relationship.
See infra Part II1.

8 We do not address privilege exceptions relating to military
secrets or other exempted communications.
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The Office of the President contends that White House
Counsel’s role in preparing for any future impeachment pro-
ceedings alters the policy analysis.? The Ethics in Govern-
ment Act requires the Independent Counsel to “advise the
House of Representatives of any substantial and credible
information ... that may constitute grounds for an impeach-
ment.” 28 US.C. § 595(c) (1994). In November 1997, a
Congressman introduced a resolution in the House of Repre-
sentatives calling for an inquiry into possible grounds for
impeachment of the President. See H.R. Res. 304, 105th
Cong. (1997). Thus, to the extent that impeachment proceed-
ings may be on the horizon, the Office of the President
contends that White House Counsel must be given maximum
protection against grand jury inquiries regarding their efforts
to protect the Office of the President, and the President in his
personal capacity, against impeachment. Additionally, the
Office of the President notes that the Independent Counsel
serves as a conduit to Congress for information concerning
grounds for impeachment obtained by the grand jury, and,
consequently, an exception to the attorney-client privilege
before the grand jury will effectively abrogate any absolute
privilege those communications might otherwise enjoy in fu-
ture congressional investigations and impeachment hearings.

Although the Independent Counsel and the Office of the
President agree that White House Counsel can represent the
President in the impeachment process, the precise contours of
Counsel’s role are far from settled.’® In any event, no matter

9 The district court did not rule upon this argument, and hence
we lack the benefit of that court’s thinking in addition to a complete
record on the nature, scope, and content of communications be-
tween the President and Deputy White House Counsel with regard
to the impeachment issue. See Gilda Marz, Inc. v. Wildwood
Ezercise, Inc., 85 F.3d 675, 679 (D.C. Cir. 1996) (per curiam).

10 While a prior Comptroller General has thought that White
House Counsel could properly be paid out of federal funds for
representing the President in matters leading up to an impeach-
ment, see Letter from Elmer B. Staats, U.S. Comptroller General,
to Rep. John F. Seiberling 7 (Oct. 25, 1974), history yields little
guidance on the role that White House Counsel would properly play
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what the role should be, impeachment is fundamentall: a
political exercise. See THE FEDERALIST No. 65 (Alexancer
Hamilton); JosepH StoRY, COMMENTARIES ON THE CONSTITUTION
§ 764, at 559 (5th ed. 1905). Impeachment proceedings in the
House of Representatives cannot be analogized to traditional
legal processes and even the procedures used by the Senate
in “trying” an impeachment may not be like those in a judicial
trial. See (Walter) Nixon v. United States, 506 U.S. 224, 228
31 (1993); StorY, COMMENTARIES ON THE CONSTITUTION § 765, at
559-60. How the policy and practice supporting the common
law attorney-client privilege would apply in such a political
context thus is uncertain. In preparing for the eventuality of
impeachment proceedings, a White House Counsel in effect
serves the President as a political advisor, albeit one with
legal expertise: to wit, Lindsey occupies a dual position as zn
Assistant to the President and a Deputy White House Coun-
sel. Thus, information gathered in preparation for impeach-
ment proceedings and conversations regarding strategy zre
presumably covered by executive, not attorney-client, privi-
lege. While the need for secrecy might arguably be greater
under these circumstances, the district court’s ruling on
executive privilege is not before us. In addition, in responc-
ing to the grand jury investigation and gathering information
in preparation for future developments in accordance with his
official duties, White House Counsel may need to interact

in impeachment proceedings. The only President impeached by tze
House and tried by the Senate, Andrew Johnson, retained private
counsel, and his Attorney General resigned from office in order =
assist in his defense. See WiLLLav H. REHNQUIST, GRaND INQUESTS
222 (1992). In contrast, after the House Judiciary Commitiee
began an impeachment inquiry into the Watergate scandal, Presi-
dent Richard Nixon appointed James D. St. Clair as a specizi
counsel to the President for Watergate-related matters. See Wa-
TERGATE REPORT 103. Although Nixon resigned before the House of
Representatives voted on any articles of impeachment, St. Clair
handled much of the President’s defense until the President’s
resignation. See id. at 103-15. At the very least, nothing prevents
a President faced with impeachment from retaining private counse:.
and in turn this makes less clear what might be the division of labcr
between White House Counsel and private counsel.
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with the President’s private attorneys, and to that extent
other privileges may be implicated. See infra Part IIIL

Nor is our conclusion altered by the Office of the Presi-
dent’s concern over the possibility that Independent Counsel
will convey otherwise privileged grand jury testimony of
White House Counsel to Congress.! Cf. Fep. R. Crim. P. 6(e).
First, no one can say with certainty the extent to which a
privilege would generally protect a White House Counsel
from testifying at a congressional hearing. The issue is not
presently before the court.!® See Nizon, 418 U.S. at 712 n.19;
In re Sealed Case (Espy), 121 F.3d at 739 nn.9-10, 753.
Second, the particular procedures and evidentiary rules to be
employed by the House and Senate in any future impeach-
ment proceedings remain entirely speculative. Finally,
whether Congress can abrogate otherwise recognized privi-
leges in the course of impeachment proceedings may well
constitute a nonjusticiable political question. See (Walter)
Nizon, 506 U.S. at 236.

The Supreme Court’s recognition in United States v. Nizon
of a qualified privilege for executive communications severely
undercuts the argument of the Office of the President regard-
ing the scope of the government attorney-client privilege. A
President often has private conversations with his Vice Presi-
dent or his Cabinet Secretaries or other members of the

1 Contrary to the Office of the President’s suggestion, this is
not a novel concern stemming from the Ethics in Government Act.
During initial discussions with the Watergate Special Prosecutor,
“[James] St. Clair was primarily concerned that evidence produced
for the grand jury not subsequently be provided by [the Special
Prosecutor] to the House Judiciary Committee for use in its im-
peachment inquiry.” WaTerGaTE REePORT 104-05. The Special
Prosecutor eventually asked the grand jury to transmit an “eviden-
tiary report” to the House Committee considering President Nix-
on’s impeachment. Id. at 143.

2 The Office of the President cites no authority for the proposi-
tion that communications between White House Counsel and the
President would be absolutely privileged in congressional proceed-
ings, but rather merely suggests that they “should” be.
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Administration who are not lawyers or who are lawyers, but
are not providing legal services. The advice these officials
give the President is of vital importance to the security and
prosperity of the nation, and to the President’s discharge of
his constitutional duties. Yet upon a proper showing, such
conversations must be revealed in federal criminal proceed-
ings. See Nizon, 418 U.S. at 713; In re Sealed Case (Espy),
121 F.3d at 745. Only a certain conceit among those admit-
ted to the bar could explain why legal advice should be on a
higher plane than advice about policy, or politics, or why a
President’s conversation with the most junior lawyer in the
White House Counsel’s Office is deserving of more protection
from disclosure in a grand jury investigation than a Presi-
dent’s discussions with his Vice President or a Cabinet Secre-
tary. In short, we do not believe that lawyers are more
important to the operations of government than all other
officials, or that the advice lawyers render is more crucial to
the functioning of the Presidency than the advice coming
from all other quarters.

The district court held that a government attorney-client
privilege existed and was applicable to grand jury proceed-
ings, but could be overcome, as could an applicable executive
privilege, upon a showing of need and unavailability else-
where by the Independent Counsel. While we conclude that
an attorney-client privilege may not be asserted by Lindsey
to avoid responding to the grand jury if he possesses informa-
tion relating to possible criminal violations, he continues to be
covered by the executive privilege to the same extent as the
President’s other advisers. Our analysis, in addition to hav-
ing the advantages mentioned above, avoids the application of
balancing tests to the attorney-client privilege—a practice
recently criticized by the Supreme Court. See Swidler &
Berlin, 118 S. Ct. at 2087.

In sum, it would be contrary to tradition, common under-
standing, and our governmental system for the attorney-
client privilege to attach to White House Counsel in the same
manner as private counsel. When government attorneys
learn, through communications with their clients, of informa-
tion related to criminal misconduct, they may not rely on the
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government attorney-client privilege to shield such informa-
tion from disclosure to a grand jury.

III.

The Independent Counsel does not contest that the Presi-
dent is entitled in his personal capacity to the same privileges
as anyperson, and thus that he receives the full protection of
the attorney-client and work product privileges in his dealings
with personal counsel. Although, according to the Presi-
dent’s brief, Lindsey has not served as the President’s private
counsel since 1993, the President maintains under two theo-
ries, each rejected by the district court, that some information
that Lindsey has obtained during his tenure as a Deputy
White House Counsel may nonetheless be protected under
the President’s personal attorney-client and work product
privileges. First, under the “intermediary” doctrine, the
President contends that his personal attorney-client privilege
covers those instances when Lindsey acted as his agent to
assist him in conveying information and instructions to his
private counsel and securing information and advice in return.
Second, under the “common interest” doctrine, the President
contends that his attorney-client privilege covers instances in
which he and his private counsel conferred with Lindsey
about matters in which the President in his personal capacity
had an overlapping concern with Lindsey’s client—the Presi-
dent in his official capacity. Although both these contentions
seem at first to conflict with the rationales underlying our
conclusion that there is no government attorney-client privi-
lege before a federal grand jury, in light of the deference due
to the President about how best to maintain effective commu-
nication with his private counsel, we agree that Lindsey can
act as an intermediary. However, because Lindsey is a
government official, the common interest doctrine cannot
apply to shield evidence of possible criminal misconduct from

the grand jury.

A

The President first contends that his personal attorney-
client privilege allows Lindsey to refuse to disclose informa-
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tion obtained while serving as an intermediary between the
President and his private counsel. Although the disutrict
court recognized that the attorney-client privilege sometimes
covers communications between an attorney and a client
made through an agent, see RESTATEMENT § 120, the court
ruled that the privilege did not cover communications made
through Lindsey for three reasons: first, it was unpersuaded
that the President needed to use an intermediary; second, it
found that Lindsey was not actually used as an intermediary;
and third, it was unsure that the use of a government
attorney as an intermediary would ever be proper. We are
satisfied that no greater showing of need was required for the
President to use Lindsey as an intermediary and, thus,
information Lindsey may have learned when he was, in fact,
acting merely as an intermediary falls within the President’s
personal attorney-client privilege.

Although the district court found (and the Independent
Counsel does not contest) both that Lindsey served as the
President’s agent and that the official duties of the President
may make him unavailable to his private counsel, it gave little
credence to the insistence of Robert S. Bennett, one of the
President’s personal attorneys in the Jomes litigation, that
Lindsey, one of the President’s closest advisers and his
common travel companion, often provided the most expedi-
tious way to contact the President. The district court de-
murred:

It is not clear to the Court why Bennett could not also
call the President at a convenient time if Lindsey could
do so or why someone at the White House could not
connect them so that they could speak to each other.. ..
In the situation deseribed to the Court, it is unclear why
Lindsey was a necessary intermediary.

The district court placed considerable weight in a concession
by another of the President’s private counsel that the attor-
neys representing him in the Whitewater matters had not to
that point needed to use Lindsey as an intermediary, al-
though that counsel emphasized that, unlike counsel in the
Jomes litigation, her firm had not to that point “had the
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immediacy of the civil litigation” and in such an eventuality
might later need Lindsey’s intermediary services.

The parties dispute whether the use of an agent for com-
munication between the attorney and the client must be
“reasonably necessary” in order for that agent to fall within
the attorney-client privilege, as the Independent Counsel
urges, or whether the privilege can cover any agent used for
securing legal advice regardless of the client’s need for the
agent, as the President contends.!®* But even if we assume
that the Independent Counsel is correct, the district court
erred in ruling that the President’s use of Lindsey as an
intermediary was not reasonably necessary. In applying the
standard of “reasonable necessity,” one must necessarily take
into account the client’s circumstances and the obstacles
preventing direct communication with the attorney. What is
reasonable to expect of an ordinary client may not be reason-
able to expect of the President of the United States. Al-
though the Independent Counsel emphasizes that the typical
case in which the intermediary doctrine has been held to
apply involves the client’s fundamental inability to communi-
cate without an intermediary rather than the client’s busy
schedule and general inaccessibility, see, e.g., Hendrick v.
Avis Rent A Car Sys., 944 F. Supp. 187, 189 (W.D.N.Y. 1996)
(paralyzed client); State v. Aquino—Cervantes, 945 P.2d 767,
T71-72 (Wash. Ct.App. 1997) (client requiring translator), that
distinction is not dispositive here. When the client is the
President, the standard of “reasonable necessity” must ae-
commodate the unavoidable, virtually full-time demands of
the office. Moreover, the court would be remiss not to heed
the Supreme Court’s instructions in Clinton v. Jomes, 117
S. Ct. 1636 (1997), that “[t]he high respect that is owed to the
office of the Chief Executive ... is a matter that should
inform the conduct of the entire proceeding,” id. at 1650-51,

13 Compare Proposep FED. R. Evip. 503(a)(4), reprinted in 36
F.R.D. at 236 (requiring that the use of an intermediary be “reason-
ably necessary”); RESTATEMENT § 120 cmt. f (same), with 1 McCog-
MICK ON EvIDENCE § 91 (4th ed. 1992) (finding it irrelevant whether
the use of the intermediary was “reasonably necessary”); 3 WEIN-
STEIN’S FEDERAL EVIDENCE § 503 (2d ed. 1997) (same).
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and that there is a tradition of federal courts’ affording “the
utmost deference to Presidential responsibilities,” id. at 1652
(quoting Nixon, 418 U.S. at 710-11) (internal quotation marks
omitted). In light of these considerations, we decline to
second-guess the President’s decision to use Lindsey as an
intermediary in order to avoid undue disruptions to the
President’s ability to carry out his official responsibilities. So
viewed, the designation of Lindsey as an intermediary was at
least reasonably necessary and, thus, while acting in this
capacity his communications came within the President’s per-
sonal attorney-client privilege. Cf FTC v. TRW, Inc., 628
F.2d 207, 212 (D.C. Cir. 1980).

There is a further question, however, when if ever Lindsey
actually was acting as an intermediary. The district court
found that regardless of whether an intermediary was neces-
sary, Lindsey went beyond merely transmitting information
to “consulting with Bennett regarding litigation strategy and
describing his past representation of President Clinton to
Bennett.” Relying on United States v. Kovel, 296 F.2d 918
(2d Cir. 1961), the President contends that Lindsey qualified
under the intermediary doctrine even when he was not actng
in a purely ministerial role. In Kovel, the Second Circuit
refused to confine the scope of the doctrine to menial or
ministerial employees, for the court could identify

no significant difference between a case where the attor-
ney sends a client speaking a foreign language to an
interpreter to make a literal translation of the client’s
story ... and a [case] where the attorney, ignorant of
the foreign language, sends the client to a non-lawver
proficient in it, with instructions to interview the client
on the attorney’s behalf and then render his own sum-
mary of the situation, perhaps drawing on his own knowl-
edge in the process, so that the attorney can give the
client proper legal advice.
Id. at 921. Thus, the President contends that Lindsey did
not overstep his role as an intermediary when adding insight
and information to the communications between the President
and his private counsel.
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In considering whether a client’s communication with his or
her lawyer through an agent is privileged under the interme-
diary doctrine, the “critical factor” is “that the communication
be made ‘in confidence for the purpose of obtaining legal
advice from the lawyer.'” Linde Thomson, 5 F.3d at 1514
(emphasis removed) (quoting TRW, 628 F.2d at 212). When
an agent changes a message in a way not intended simply to
ensure complete understanding (as in the case of a transla-
tor), the agent is not acting consistently with this purpose; by
changing the message, the agent injects himself or herself
into the chain of communication, rather than effectuating the
client’s purpose of receiving advice from his or her lawyer.

It is true that courts have held the intermediary doctrine
applicable to agents who have added value to attorney-client
communications, see, e.g., United States v. Judson, 322 F.2d
460, 462-63 (9th Cir. 1963); Miller v. Haulmark Transp.
Sys., 104 F.R.D. 442, 445 (E.D. Pa. 1984), and we have no
quarrel with the general proposition that intermediaries may
add value. Clearly, for instance, a translator adds value to
the interaction between. the attorney and the client, as does
an accountant who digests the client’s financial information
and puts it into a form useable by the attorney. See TRW,
628 F.2d at 212 (noting that an accountant could be covered
by the intermediary doctrine only when acting to “put{] the
client’s information into terms that the attorney can use
effectively”). There are limits, though, and the district court
correctly observed that the intermediary doctrine would not
cover instances when Lindsey consulted with the President’s
private counsel on litigation strategy. The “attorney-client
privilege must be ‘strictly confined within the narrowest
possible limits consistent with the logic of its principle,’” In
re Sealed Case, 676 F.2d at 807 n.14 (quoting In re Grand
Jury Investigation, 599 F.2d at 1235), and “[wlithout ...
limitations [on the protection accorded the work of third
persons], the attorney-client privilege would engulf all- man-
ner of services performed for the lawyer that are not now,
and should not be, summarily excluded from the adversary
process,” TRW, 628 F.2d at 212. It would stretch the inter-
mediary doctrine beyond the logic of its principle to include
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Lindsey’s legal contributions as an extra lawyer, and we
decline to do so.”* Those contributions, rather than facilitat-
ing the representation of the President’s personal counsel,
constitute Lindsey’s own independent contribution to the
President’s cause and cannot therefore be said to be covered
by the intermediary doctrine. One lawyer does not need
another lawyer providing supplementary legal advice to facili-
tate communication regarding matters of legal strategy.

The record does not show, however, that Lindsey never
acted as a mere intermediary. In a declaration filed in the
district court, Lindsey described his role as an intermediary
thus: “Typically, when the President’s private lawyers need
information in connection with the Jones lawsuit, they tele-
phone me with questions for the President. I present ques-
tions to the President at opportune times, and later relay the
President’s answers back to private counsel.” That Lindsey
may have on occasion consulted with Bennett on legal strate-
gy does not mean that Lindsey could not claim the protection
of the intermediary doctrine for those instances in which he

14 Of course, one unable to win protection through the interme-
diary doctrine still might be able to claim the client’s attorney-client
privilege through a different route. The President maintains, for
instance, that conversations between his private counsel and Linc-
sey are privileged to the extent that such conversations related o
Lindsey’s prior private representation of then-Governor Clinton.
The present record is, however, inadequate for us to conclude what
subjects may have been encompassed within Lindsey’s prior private
representation of Governor Clinton and whether Lindsey will be
asked to testify before the grand jury about matters relating to the
prior private representation. Although Lindsey might still asser:
attorney-client privilege as to information he learned while serving
as the Governor’s private counsel, regardless of whether he subse-
quently communicated such information to the President’s current
private counsel, se¢ RESTATEMENT § 45(2) & cmt. b, we decline to
consider whether and to what extent Lindsey may assert attorney-
client privilege for conversations he had while serving as Deputr
White House Counsel regarding subjects that only relate to the
prior private representation of the Governor. That question re-
mains open for consideration by the district court upon request of
the parties. See id. § 111 & cmt. c.
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did act as an intermediary. As the district court properly
acknowledged, “most of Lindsey’s assistance was not as an
intermediary relaying messages between the President’s pri-
vate attorneys and the President himself.” Upon remand,
the district court should address when, if ever, Lindsey was
acting as a true intermediary and allow him to claim the
President’s attorney-client privilege as appropriate.

Given the concerns that led us to conclude that a Deputy
White House Counsel cannot rely on a government attorney-
client privilege td shield evidence from the grand jury, the
Independent Counsel insists that it would be illogical for the
court ever to allow the President’s personal attorney-client
privilege to shield government attorneys. While most parties
could not expect that the use of a government official as an
intermediary would provide an effective shield before a feder-
al grand jury, the President is not just any party. Although
he cannot use the government attorney-client privilege to
withhold his conversations with advisors from the grand jury,
see supra section ILB, in order to have full and meaningful
access to confidential counsel from his private attorneys, he
must rely on aides. As one of his private attorneys told the
distriet court, it is unrealistic to expect that the President can
use a private party as an intermediary every time one is
necessary: “the private individual can’t just hop onto Air
Force One and go off to Africa with the President and attend
meetings and be in sessions and always be by his side the
way a governmental official properly is.” Such an arrange-
ment would not only be inconvenient, but might also pose
security risks. Cf. In re Sealed Case (Secret Service), 148
F.3d at 1075; Stigile v. Clinton, 110 F.3d 801, 803-04 (D.C.
Cir. 1997). Moreover, forcing the President to go out of his
way to find an appropriate intermediary would be insensitive
to the Supreme Court’s instruction that we pay “the utmost
deference to Presidential responsibilities.” Jones, 117 S. Ct.
at 1652 (quoting Nizon, 418 U.S. at 710-11) (internal quota-
tion marks omitted). Certainly, the duty of the public official
not to withhold information from the grand jury is usually
paramount, see supra section II.B, but in light of the Presi-
dent’s undisputed right to have an effective relationship with
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personal counsel, consonant with carrying out his official
duties, we hold that the intermediary doctrine can still pro-
tect a government official when that official acts as a mere

intermediary.

B

The President also contends that Lindsey is within the
protection of his personal attorney-client privilege under the
“common interest” doctrine. As a usual rule, disclosure of
attorney-client or work product confidences to third parties
waives the protection of the relevant privileges; however,
when the third party is a lawyer whose client shares an
overlapping “common interest” with the primary client, the
privileges may remain intact. See In re Sealed Case, 29 F.3d
715, 719 (D.C. Cir. 1994); United States v. AT&T, 642 F.2d
1285, 130001 (D.C. Cir. 1980). Finding that the President
and the Office of the President do not share any legally
cognizable common interest, the district court denied Lind-
sey’s invocation of the President's personal attorney-client
privilege through the common interest doctrine. The Presi-
dent contends that the distriet court erred and that Lindsey’s
interactions with the President’s private counsel should be
protected under the doctrine.’

Although it has long been recognized that the President in
his private persona shares some areas of common interest
with the Office of the President, see, e.g., United States v.
Burr, 25 F. Cas. 187, 191-92 (No. 14,694) (C.C.D. Va. 1807)
(Marshall, C.J.), and although the Office of the President
contends persuasively that the threat of impeachment, if
nothing else, presents a common interest between the Presi-

15 Although the President contends that Lindsey also may claim
the President’s personal work product privilege for attorney work
product prepared by or revealed to Lindsey about matters within
the common interest of the President and the Office of the Presi-
dent, see AT&T, 642 F2d at 1300-01, we fail to see how the
question of the President’s personal work product privilege was
raised by the questions asked of Lindsey before the grand jury, and
we thus decline to address this issue.
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dent in his personal capacity and the Office of the President,®
the existence of a common interest does not end our analysis.

As we have established, government officials have responsi-
bilities not to withhold evidence relating to eriminal offenses
from the grand jury. See supra section II.B. The President
cannot bring Lindsey within his personal attorney-client privi-
lege as he could a private citizen, for Lindsey is in a funda-
mentally different position. Unlike in his role as an interme-
diary, see supra section III.A, Lindsey necessarily acts as a
government attorney functioning in his official capacity as
Deputy White House Counsel in those instances when the
common interest doctrine might apply, just as in those in-
stances when the government attorney-client privilege might
apply. His obligation not to withhold relevant information
acquired as a government attorney remains the same regard-
less of whether he acquired the information directly from the
President or from the President’s personal counsel. Thus, his
status before the federal grand jury does not allow him to
withhold evidence obtained in his official role under either the
government attorney-client privilege or the President’s per-
sonal attorney-client privilege applied through the common
interest doctrine.

If the President wishes to discuss matters jointly between
his private counsel and his official counsel, he must do so

16 Impeachment may remove the person, but no one could
reasonably controvert that it affects the Office of the President as
well. Even if there will always be a President and an Office of the
President, it is unrealistic to posit that the Presidency will not be
diminished by an impeachment. See, e.g., Michael Stokes Paulsen,
The Most Dangerous Branch: Executive Power to Say What the
Law Is, 83 Geo. L.J. 217, 323 (1994); see also William H. Rehnquist,
The Impeachment Clause: A Wild Card in the Constitution,
85 Nw. U. L. REv. 903, 917-18 (1991). The possibility of impeach-
ment implicates institutional concerns of the White House, and
White House Counsel, representing the Office of the President,
would presumably play an important role in defending the institu-
tion of the Presidency.
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cognizant of the differing responsibilities of the two counsel
and tailor his communications appropriately; undoubtedly, his
counsel are alert to this need as well. Although his personal
counsel remain fully protected by the absolute attorney-client
privilege, a Deputy White House Counsel like Lindsey may
not assert an absolute privilege in the face of a grand jury
subpoena, but only the more limited protection of executive
privilege. Consequently, although the President in his per-
sonal capacity has at least some areas of common interest
with the Office of the Presidency, and although there may
thus be reason for official and personal counsel to confer, the
overarching duties of Lindsey in his role as a government
attorney prevent him from withholding information about
possible criminal misconduct from the grand jury.

IV.

Accordingly, for the reasons stated in this opinion, we
affirm in part and reverse in part.

In accordance with the Supreme Court’s expectation that
“the Court of Appeals will proceed expeditiously to decide
this case,” Clinton, 118 S. Ct. at 2079, any petition for
rehearing or suggestion for rehearing in banc shall be filed
within seven days after the date of this decision.

It is so ordered.
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TareL, Circuit Judge, dissenting from Part II and concur-
ring in part and dissenting in part from Part III. The
attorney-client privilege protects confidential communication
between clients and their lawyers, whether those lawyers
work for the private sector or for government. Although I
have no doubt that government lawyers working in executive
.departments and agencies enjoy a reduced privilege in the
face of grand jury subpoenas, I remain unconvinced that
either “reason” or “experience” (the tools of Rule 501) justi-
fies this court’s abrogation of the attorney-client privilege for
lawyers serving the Presidency. This court’s far-reaching
ruling, moreover, may have been unnecessary to give this
grand jury access to Bruce Lindsey’s communications with
the President, for on this record it is not clear whether those
communications involved official legal advice that would be
protected by the attorney-client privilege. Before limiting
the attorney-client privilege not just for this President, but
for all Presidents to come, the court should have first re-
manded this case to the district court to recall Lindsey to the
grand jury to determine the precise nature of his communica-
tions with the President.

I

My colleagues' and I have no disagreement concerning
personal legal advice Lindsey may have given the President.
We agree, and the White House concedes, that the official
attorney-client privilege does not protect such communica-
tions, for as a White House employee Lindsey had no authori-
ty to provide such advice. Nor do we disagree about political
advice given to the President by advisers who happen to be
lawyers. Such advice is protected, if at all, by the executive
privilege alone. Our disagreement centers solely on whether
a grand jury can pierce the attorney-client privilege with
respect to official legal advice that the Office of White House
Counsel gives a sitting President.

One of the oldest privileges at common law and “ ‘rooted in
the imperative need for confidence and trust’” Jaffee v.
Redmond, 518 U.S. 1, 10 (1996) (quoting Trammel v. United
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States, 445 U.S. 40, 51 (1980)), the attorney-client privilege
.“encourage(s] ‘full and frank communication between attor-
neys and their clients, and thereby promote(s] broader pubiic
interests in the observance of law and the administration of
justice.”” Swidler & Berlin v. United States, 118 S. Ct. 2081,
- 2084 (1998) (quoting Upjohn Co. v. United States, 449 US.
383, 389 (1981)). The privilege protects client confidences even
in the face of grand jury subpoenas. See id. at *2, *7.

Government attorneys enjoy the attorney-client privilege in
order to provide reliable legal advice to their governmental
clients. “Unless applicable law otherwise provides, the
attorney-client privilege extends to a communication of a
governmental organization . .. and of an individual officer ...
of a governmental organization.” RESTATEMENT (THIRD) OF T==
Law GovERNING LawYERs (“RESTATEMENT”) § 124 (Proposed
Final Draft No. 1, 1996); see also Proposep FeEp. R. Evm.
503(a)(1), reprinted in 56 F.R.D. 183, 235 (1972). We have
explained that where “the Government is dealing with iis
attorneys as would any private party seeking advice to pro-
tect personal interests, [it] needs the same assurance of
confidentiality so it will not be deterred from full and frark
communications with its counselors.” Coastal States Gas
Corp. v. Department of Energy, 617 F.2d 854, 863 (D.C. Cir.
1980); see also Tax Analysts v. IRS, 117 F.3d 607, 620 (D.C.
Cir. 1997) (“Communications revealing ... client confidences
[between IRS field personnel and IRS counsel regardirg
audit activity] ... are clearly covered by the attorney-client
privilege. ...”).

This court now holds that for all government attornevs,
including those advising a President, the attorney-client privi-
lege dissolves in the face of a grand jury subpoena. Accorc-
ing to the court, its new rule “avoids the application of
balancing tests to the attorney-client privilege—a practice
recently criticized by the Supreme Court.” Maj. Op. at 26.
But whether a court abrogates the privilege by applying tke
balancing test rejected in Swidler, or by the rule the cour:
adopts today, the chilling effect is precisely the sams=.
Clients, in this case Presidents of the United States, will
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avoid confiding in their lawyers because they can never know
whether the information they share, no matter how innocent,
might some day become “pertinent to possible eriminal viola-
tions,” id. at 18. Rarely will White House counsel possess
cold, hard facts about presidential wrongdoing that would
create a strong public interest in disclosure, yet the very
possibility that the confidence will be breached will chill
communications. See Swidler, 118 S. Ct. at 2086-87. As a
result, Presidents may well shift their trust on all but the
most routine legal matters from White House counsel, who
undertake to serve the Presidency, to private counsel who
represent its occupant.

Unlike Jaffee, 518 U.S. at 10-11 (recognizing a federal
psychotherapy privilege), and In re Sealed Case, 148 F.3d
1073, 1078-79 (D.C. Cir. 1998) (declining to recognize a
protective function privilege for Secret Service agents), this
case involves not the creation of a new privilege, but as in
Swidler, the carving out of an exception to an already well-
established privilege. See Swidler, 118 S. Ct. at 2087-88.
Denying that they are creating an exception, my cclleagues
say that they are “defining the particular contours of the
government attorney-client privilege,” Maj. Op. at 14, but no
court has suggested that the attorney-client privilege must be
extended client by client to each new governmental entity,
proceeding by proceeding. Rather, “[ulnless applicable law
otherwise provides,” RzsTaTEMENT § 124, the privilege applies
to all attorneys and all clients, regardless of their identities or
the nature of the proceeding, see Swidler, 118 S. Ct. at 2087
(finding no case authority for civil-criminal distinction). The
question before us, then, is whether either “reason” or “expe-
rience” (FED. R. Evip. 501), calls for exempting the Presiden-
cy from the traditional attorney-client relationship that all
clients enjoy with their lawyers. See, e.g., Trammel, 445 U.S.
at 48, 52 (curtailing spousal privilege based on majority trend
in state law, the disappearance of “ancient” notions of the
subordinate status of women, and the unpersuasiveness of
arguments regarding privilege’s effect on marital stability).
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As one of its reasons for abrogating the presidential
attorney-client privilege, the court says that legal advice is no
different from the advice a President receives from other
advisers, advice protected only by executive privilege. Maj.
Op. at 25-26. I think the court seriously underestimates the
independent role and value of the attorney-client privilege.
Unlike the executive privilege—a broad, constitutionally de-
rived privilege that protects frank debate between President
and advisers, see United States v. Nizon, 418 U.S. 683, 708
(1974); In re Sealed Case, 121 F.8d 729, 742-46 (D.C. Cir.
1997)—the narrower attorney-client privilege flows not from
the Constitution, but from the common law, see Swidler, 118
S. Ct. at 2084. The attorney-client privilege does not protect
general policy or political advice—even when given by law-
yers—but only communications with lawyers “for the purpose
of obtaining legal assistance.” REestaTEMENT § 122. Necessi-
tated by the nature of the lawyers function, the
attorney-client privilege enables the lawyer as an officer of
the court properly to advise the client, including facilitating
compliance with the law. See Upjokn, 449 US. at 389. In
other words, the unique protection the law affords a Presi-
dent’s communications with White House counsel rests not, as
my colleagues put it, on some “conceit” that “lawyers are
more important to the operations of government than all
other officials,” Maj. Op. at 26, but rather on the special
nature of legal advice, and its special need for confidentiality,
as recognized by centuries of common law. It therefore
makes sense that the Presidency possesses both the attorney-
client and executive privileges, and that courts treat them
differently.

The court also cites 28 U.S.C. § 535(b). Although that
statute generally supports qualifying—though not abrogat-
ing—the attorney-client privilege for government attorneys
working in executive departments and agencies, the court
acknowledges, as the Attorney General has told us in her
amicus brief, that section 535(b) does not apply to the Office
of the President. The court cites several statements, includ-
ing former White House Counsel Lloyd Cutler’s speech to the
New York Bar, the White House Travel Office Management
Review, and the Administration’s certiorari petition in In re
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Grand Jury Subpoena Duces Tecum, 112 F.3d 910 (8th Cir.),
cert. demied, 117 S.Ct. 2482 (1997), indicating that White
House lawyers comply with the spirit of section 535(b). Maj.
Op. at 19-20. Nothing in those statements suggests, howev-
er, that their authors were referring to conversations between
White House counsel and the President of the United States,
i.e., that one presidential subordinate (White House counsel)
would report a confidential conversation with a President to
another presidential subordinate (the Attorney General).
The court points to no other statutory basis for denying the
President the benefit of the official privilege. Although the
Independent Counsel statute ensures independent, aggressive
prosecution of wrongdoing, nothing in that statute disables a
President from defending himself or otherwise indicates that
Congress intended to deprive the Presidency of its official
privileges.

The court refers to actions of a few previous White House
counsel: Fred Buzhardt testified voluntarily before the Wa-
tergate grand jury; Peter Wallison turned over his diaries to

- the Iran-Contra investigation; and C. Boyden Gray and his
deputy refused to be interviewed by that same Iran-Contra
Independent Counsel. See Maj. Op. at 20-21. In my view,
these limited and contradictory examples reveal nothing
about the standard we should apply where, as here, a Presi-
dent of the United States actually invokes the attorney-client
privilege in the face of a grand jury subpoena.

Acknowledging the facial inapplicability of section 535(b) to
the Office of the President, the court relies on the govern-
ment lawyer’s oath of office for the proposition that White
House counsel cannot have a traditional attorney-client rela-
tionship with the President. But all lawyers, whether they
work within the government or the private sector, take an
oath to uphold the Constitution of the United States. In
order to practice before this court, for example, attorneys
must promise to “demean [themselves] ... according to law
... [and] support the Constitution of the United States.”
Application for Admission to Practice (U.S. Court of Appeals
for the D.C. Circuit). No one would suggest that this oath
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abrogates a client’s privilege in the face of a grand jury
subpoena.

This court’s opinion, moreover, nowhere accounts for the
unique nature of the Presidency, its unique need for confiden-
tial legal advice, or the possible consequences of abrogating
the attorney-client privilege for a President’s ability to obtain
such advice. Elected, head of the Executive Branch, Com-
mander-in-Chief, head of State, and removable only by im-
peachment, the President is not just “a part of the federal
government, consisting of government employees doing gov-
ernment business.” Maj. Op. at 2. As Justice Robert H.
Jackson observed in the steel seizure case, the Presidency
concentrates executive authority “in a single head in whose
choice the whole Nation has a part, making him the focus of
public hopes and expectations. In drama, magnitude and
finality his decisions so far overshadow any others that almost
alone he fills the public eye and ear.” Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 579, 653 (1952) (Jackson, J.,
concurring). Echoing Justice Jackson three decades later,
the Supreme Court emphasized in Nizon v. Fitzgerald, 457
U.S. 731 (1982), that the President “occupies a unique position
in the constitutional scheme,” id. at 749, that we depend on
the President for the “most sensitive and far-reaching deci-
sions entrusted to any official under our constitutional sys-
tem,” id. at 752, and that the President’s “unique status
under the Constitution” distinguishes him from other execu-
tive branch officials, id. at 750. The Attorney General,
focusing on the President’s “singular responsibilities,” de-
scribes the Presidency’s critical need for legal advice as
follows:

The Constitution vests the President with unique, and
uniquely consequential, powers and responsibilities. The
Nation’s “executive Power” is vested in him alone. U.S.
Const. Art. II, § 1. In addition to his significant and
diverse domestic and foreign affairs responsibilities, he is
specifically required to adhere to and follow the law, both
in his oath of office (Art. II, § 1, Cl. 8) and in the
requirement that “he shall take Care that the Laws be
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faithfully executed.” Art. II, § 3. To fulfill his manifold
duties and functions, the President must have access to
legal advice that is frank, fully informed, and confiden-
tial. Because of the magnitude of the Nation’s interest
in facilitating the President’s conduct of his office in
accordance with law, the President’s pressing need for
effective legal advice knows no paralle]l in government.

Amicus Br. at 24. By lumping the President together with
tax collectors, passport application processors, and all other
executive branch employees—even cabinet officers—the court
bypasses the reasoned “case-by-case” analysis demanded by
Rule 501, Jaffee, 518 U.S. at 8 (quoting S. Rep. No. 93-1277, at
13 (1974)).

A President’s need for confidential legal advice may
“kmow{] no parallel in government” for another reason. Be-
cause the Presidency is tied so tightly to the persona of its
occupant, and because of what Fitzgerald referred to as the
Presidency’s increased “vulnerability,” stemming from “the
visibility of {the] office and the effect of [the President’s]
actions on countless people,” Fitzgerald, 457 US. at 753,
official matters—proper subjects for White House counsel
consultation—often have personal implications for a Presi-
dent. Since for any President the line between official and
personal can be both elusive and difficult to discern, I think
Presidents need their official attorney-client privilege to per-
mit frank discussion not only of innocuous, routine issues, but
also sensitive, embarrassing, or even potentially criminal top-
ics. The need for the official presidential attorney-client
privilege seems particularly strong after Watergate which,
while ushering in a new era of accountability and openness in
the highest echelons of government, also increased the Presi-
dency’s vulnerability. Aggressive press and congressionzl
serutiny, the personalization of politics, and the enactment of
the Independent Counsel statute, Pub. L. No. 95-521, Tit. VI,
92 Stat. 1824, 1867 (1978) (codified as amended at 28 U.S.C.
§§ 591-599 (1994))—which triggers appointment of an Inde-
pendent Counsel based on no more than the existence of
“reasonable grounds to believe that further investigation s
warranted,” 28 U.S.C. § 592(c)(1)A)—have combined to



266

8

make the Supreme Court’s. fear that Presidents have become
easy “target[s],” Fitzgerald, 457 U.S. at 733, truer than ever.
No President can navigate the treacherous waters of post-
Watergate government, make controversial official legal deci-
sions, decide whether to invoke official privileges, or even
know when he might need private counsel, without confiden-
tial legal advice. Because of the Presidency’s enormous
responsibilities, moreover, the nation has compelling reasons
to ensure that Presidents are well defended against false or
frivolous accusations that could interfere with their duties.
The nation has equally compelling reasons. for ensuring that
Presidents are well advised on whether charges are serious.
enough to warrant private counsel. I doubt that White
House counsel can perform any of these functions without the
candor made possible by the attorney-client privilege. As I
said at the outset, weakening the privilege may well cause
Presidents to shift their trust from White House lawyers who
have undertaken to serve the Presidency, to private lawyers
who have not.

Preserving the official presidential attorney-client privilege
would not place the President above the law, as the Indepen-
dent Counsel implies. To begin with, by enabling clients—
including Presidents—to be candid with their lawyers arnd
lawyers to advise clients confidentially, the attorney-client
privilege promotes compliance with the law. See Upjohn, 419
U.S. at 389. Independent Counsels, moreover, have powerrui
weapons to combat abuses of the attorney-client privilege. I
evidence suggested that a President used White House coun-
sel to further a crime, the crime-fraud exception would abro-
gate the privilege. See United States v. Zolin, 491 U.S. 534,
562-63 (1989). If an Independent Counsel had evidence that
White House counsel’s status as an attorney was used to
protect non-legal materials from disclosure, those materials
would not be protected. See State v. Philip Morris Inc., No.
C1-94-8565, 1998 WL 257214, at *7 (Minn. Dist. Ct. Mar. T,
1998) (releasing documents as penalty for bad faith claim of
privilege). . “The privilege takes flight,” Justice Benjamin
Cardozo said, “if the [attorney-client] relation is abused.”
Clark v. United States, 289 U.S. 1, 15 (1933). Or if an
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Independent Counsel presented evidence that a White House
counsel committed a crime, a grand jury could indict that
lawyer. See George Lardner, Jr., Dean Guilty in Cover-Up:
Nizon Ex-Aide Pleads to Count of Conspiracy, WasH. PosT,
Oct. 20, 1973, at Al. This Independent Counsel has never
alleged that any of these abuses occurred.

To be sure, a properly exercised attorney-client privilege
may deny a grand jury access to information, see Swidler, 118
S. Ct. at 2086 (justifying the burden placed on the truth-
seeking function by the privilege), but Presidents remain
accountable in other ways, see Fitzgerald, 457 U.S. at 757
(checks on Presidential action include impeachment, press
scrutiny, congressional oversight, need to maintain prestige,
and concern for historical stature). An Independent Counsel,
moreover, can always report to Congress that a President has
denied critical information to a grand jury. See 28 U.S.C.
§ 595(a)(2), (c). If the President continues to exercise his
attorney-client privilege in the face of a congressional subpoe-
na, and if Congress believes that the President has committed
“high Crimes and Misdemeanors,” U.S. Consrt. art. II, § 4,
Congress can always consider impeachment. See H. Rep. No.
93-1305, at 4, 187-213 (1974) (recommending impeachment of
President Nixon based on his refusal to turn over information
in response to congressional subpoenas).

II

During Lindsey’s several grand jury appearances he in-
voked both executive and attorney-client privileges, often with
respect to the same questions. Now that the White House
has dropped the executive privilege issue, much of that
information may be available to the Independent Counsel and
we have no way of knowing which questions, if any, Lindsey
would continue to decline to answer. Even more fundamen-
tal, Lindsey’s affidavit, his testimony and the affidavit of
White House Counsel Charles F.C. Ruff suggest that the
communications between Lindsey and the President regard-
ing the Monica Lewinsky and Paula Jones matters may have
involved political and policy discussions, not legal advice. To
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be sure, the affidavits and Lindsey’s testimony refer to advice
about legal topics, such as invoking privileges and preparing
for impeachment. But nowhere do they demonstrate that
Lindsey rendered that advice in his capacity as a lawyer, ie.,
that “the lawyer’s professional skill and training would have
value in the matter.” REsTaTEMENT § 122 emt. b. A conver-
sation is not privileged merely because the President asked
Lindsey a question about a nominally legal matter or in his
capacity as White House Counsel staff. For example, if
Lindsey advised the President about the political implications
of invoking executive privilege, that communication would not
be privileged; if he discussed the availability of the privilege
as a legal matter, the conversation would be protected.

Distinguishing between Lindsey’s legal and non-legal ad-
vice becomes even more difficult because not only does Lind-
sey wear two hats, one legal (Deputy White House Counsel)
and one non-legal (Special Assistant to the President), but the
Office of White House Counsel has historically performed
many non-legal functions, such as giving policy advice, writing
speeches, and performing various. political tasks. See StE-
pEEN HESs, ORGANIZING THE PRESIDENCY 36, 43, 84 (1988); Lloyd
N. Cutler, The Role of the Counsel to the President of the
United States, 35 RECORD OF THE ASSOCIATION OF THE BAR OF THE
Crry oF NEw Yorx 470, 472-76 (1980); Jeremy Rabkin, At the
President’s Side: The Role of the White House Counsel in
Constitutional Policy, Law & ConTEMP. ProBs., Autumn 1993,
at 63, 65-76. When an advisor serves dual roles, the party
invoking the privilege bears a particularly heavy burden of
demonstrating that the services provided were in fact legal.
See, e.g., Texaco Puerto Rico, Inc. v. Department of Consum-
er Affairs, 60 F.3d 867, 884 (1st Cir. 1995) (where agency
“delegated policymaking authority to its outside counsel to
such an extent that counsel ceased to function as lawyers and
began to function as regulators,” it could not invoke attorney-
client privilege); ResTatEMENT § 122 cmt. ¢ (whether privi-
lege applies to lawyer acting in dual roles depends upon
circumstances); c¢f. In re Sealed Case, 121 F.3d at 752 (with
respect to “‘dual hat’ presidential advisors, the government
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bears the burden of proving that the communications” are
covered by the executive privilege).

Accordingly, before abrogating the official attorney-client
privilege for all future Presidents, this court should have
remanded to the district court to allow the Independent
Counsel to recall Lindsey to the grand jury to determine
whether, with respect to each question that he declines to
answer, he can demonstrate the elements of the attorney-
client privilege, namely that each communication was made
between privileged persons in confidence “for the purpose of
obtaining or providing legal assistance for the client,” RE-
STATEMENT § 118. See United States v. Kovel, 296 F.2d 918,
923 (2nd Cir. 1961) (remanding to permit accountant witness
to offer factual support for assertion that communications
were made in pursuit of legal advice). If Lindsey failed to
meet this burden, that would end the matter, leaving for
another day the difficult question of presidential attorney-
client privilege, with its consequences for the functioning of
the Presidency, as well as its potential implications for possi-
ble impeachment proceedings (implications we have hardly
begun to consider). See Maj. Op. at 23-25; Office of the
President Br. at 26-29; Office of the Independent Counsel
Br. at 35; ¢f Amicus Br. at 34-37. On the other hand, if
Lindsey demonstrated that his communications involved offi-
cial legal advice, the district court could use the remand to
enrich the record by, for example, inviting former White
House counsel to describe the nature of the relationship
between Presidents and White House counsel generally and
the role of the attorney-client privilege in particular. This
would create an infinitely more useful record for us, or
eventually the Supreme Court, to determine whether reason
or experience justifies any change in the official presidential
attorney-client privilege, and if so, whether the privilege can
be modified without threatening a President’s ability to “take
Care that the Laws be faithfully executed.” U.S. Consr. art.
IT, § 3. See Swidler, 118 S. Ct. at 2087 n.4 (noting lack of
empirical evidence in support of limiting the privilege); Jaf-
fee, 518 US. at 16 & n.16 (relying on amicus briefs citing
psychology and social work studies); Trammel, 445 U.S. at
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48, 52 (relying on historical developments regarding the role
of women in marriage).

I do not consider the Supreme Court’s expectation that we
proceed expeditiously to be inconsistent with our obligation to
engage in fully reasoned and informed decision-making. The
importance to the Presidency of effective legal advice re-
quires no less. Moreover, according to the Independent
Counsel, the grand jury is exploring whether obstruction of
justice, perjury, witness intimidation, and other crimes were
committed in January 1998. See 18 U.S.C. § 3282 (establish-
ing five-year statute of limitations for non-capital federal
crimes). We thus have time to determine whether we need to
resolve this important question and, if so, to ensure that we
do so on the basis of a fuller, more useful record. If the
Independent Counsel needs to report to Congress more expe-
ditiously, he is free to do so.

III

I concur mm Part III.A of the court’s opinion. For the
reasons stated in Parts I and II of my published dissent, I
cannot join Part ITI.B. Since I believe that the Presidency’s
confidential attorney-client privilege covers communications
with White House counsel, I would hold that the common
interest doctrine protects communications between White
House counsel and a President’s private counsel where the
attorneys share an overlapping common interest.



271

11-10-98 The United States LAW WEEK 67 US.L.W. 3321
/1001  William MeKinley Bufile Pissl Killed 98-19¢ Hulagten v. Nuth, Warden
Princess Cruiess, lnc. v. Geasnl Blos-
2151938  Prasklia Roossvel Miami Plawl Missod target ’
Frosidentalect) Borlos v. LA State B4, of CPAS
o\ - . a Smith v. Laser, Wikon, Buford
111950 Hary Trumes i . .
Plane v. Nasuti
11/321963 Joha Keasady Ribe Kitied Dulield v. Rebortoon, Stephons & Co.
2att Pister v. MN Now Country Sch.
s Ford Pl Huber v. DC Bd. on Prol. Respoasib.
9391976 Govald Pord SeaFrancise  Pistol Missed target Jocknen v. NCT Corp.
WY Dept. of Tram. v. Straight
35071981 Romald Reagen Washington Plswol Wounded Thesmguon v. Dept. of the Nevy
| S Bemb  Plotthwarmd Rarchelder v. Kawameis

whether oc whea other
opportun| for this Court to consider lhe issus
arise deppnds ‘whether or when Lhe Prosi-
dent, o olher t will risk
ing lo I'T' nt
matiers that, under the Court Ap:xd‘.:d-
sion, are nol privi 3 nyv:;—ll
chooss the cs! oourse, ack
tion fi i hiri
ocutside lawyers insicad. I believe that this Court,
0ot the s, should establisk con-

e Court of Appeal
1rolling legal principle in this di
law, of importance 10 our Natioa's governance. |
would grent the petition for cortiorsti.

Cevilorsri-

97-1977  Hanlon v. Berger; and
9833 Wikor v. Layne, Dep. US. Marshal

97.345 Un. Paperworken [nt. v, Buzenius. The
petiti # of certiorari is granted. The
Judgmentiis vacated and the case is remandud 1o
the United States Court of Appesis for the Siath
Cirewit fdr further considerstion in of Mar-
{I." v, n Actors Guild, 525 US. — , 67
.S.L,W,‘ml {1998).
97-1307 ' Tecl v. Khurans. The motion of pati-
tioners for double costs is denied. The patition for
a writ of lcsrtiorari i granied. The judgment i
vacaicd ahd the case it remanded o the United
States Court of Appeals for the Fifth Clecuil wit!
instructions 10 dismiss the case 83 MO,
ﬁ:% Stotes v. Munsingweer, Inc., 140 U8, 36
-4

itions for of certiorari are granted
limitad 1o the following questions: | law
s the Fourth Amend-
ment by stlowing members of the news media 0
accompeny them and and record their
of & wareaat? 2. Whether, if this action
viclalcs the Fourt ment, the alficers ars
to defense of qualified

immunity?

The

cases are consolideted and & total of one

hour is allotted for ora) argument.

90-5881 Liily v, Vi s. The metion of peti-

Ml&l-vl:;pwh ’:‘d

the petiticn for & writ of
Cortierarl Denled

97-1094 Swmhorse Coastal Amistance v,
Plelschmann

are gramied.

98-128 McNamara v. Chicago, 1L
98-163 Jrvine, CA v. Nelson

- ISSN 0148-3139

Siswertv. Swwert - - o
Guste Records, lac. v. Peterson
Dos v. Miles Inc.
Chen v. Zyge Corp.
Orien v. US.

Hanlen v. Dushor

Belio v. Cidiasns Nail. Beok
Jonovold v. Shalela, Sec. of HHS
Prite v, Lanenster Cty., PA
Moaody v. Meody

PFoor Dunisl (NPOSR), Inc. v. Seward
Greems v. WCT Holdings Corp.
Kennedy v. Ooldin, Adminr. of NASA
Scnith-Gregg v. Dept. of Interior
Camis Mgmt. Corp. v. NLRD
Scheaffer v. US.
Pinenburger v. Gramisy, Warden
Ludwig v. Vermeits
Barmes v, Pucineki, Clork
Taylor v. Gaeratt, Judge
Bagart v. Curry

Paroedl v. Johmeon, Dir., TX DCJ
Senich v. Porkar, Warden

Pollack v. Wilshirs Leasing, Limited
Lam v. Baraast

Correll v. Stewart. Dir., AZ DOC
Pixze v. Stalder, Sec., LA DOC
Parfetto v. Kuhimana, Sept., Sullivan
Richardson v. Hullmen
Clymer v, Rubenstein
Howsll v. Tannessee
Wasien v. Oklaboma
Frashiia v. Francls, Warden
Johason v. Jllincis

Lass v. Singistary, Sec., FL. DOC
Allen v. Oklaboma
Miller v. Ponnsylvania
Wade v. Obie

965163  Moore v. Jokmon, Dir., TX DCJ
98-610% Sisvems v. Flerida

98-6147 Rodden v. Bowsesez, Supl., Potosi
98-6149 Oberech v. Stswart, Dir., AZ DOC

CRERRERERCROETRRLRLENRENH

i



272

uauio moqy siadooy], 833% uotsang) s10pmo9s04 YDA | _ w

oj1] [uosiag opaIp) saqoiq 4G | il

1 e g a 2661 *STINAS ‘AvasINGIA

ww J9o(f uoybugsy B 2@




Tug Tasinw v Post

AWM Yrinpwe hv s 147 @

A

Whitewater Prosecutors Probe Clinton’s Personal Life

Peldfd NEVASFEAS 23riyex S AARFRERfAATLGY |
éig,fg f zsfgassgéiég ) §.=;§.§’i€§§§z fﬁ% i
1303 Egglgiiihiﬁnig’g!E‘E.lgéffnzfgge i
‘5351? f<e ilﬂégiséi' ghg 'Er*!iiﬁ‘ia‘!;g 3t é
i lgpanhai il |
93 § ;ﬁasa HEEIAT I ST LIRS S Y

Tk 3‘5 el ; }i S-i- }38 $36x 88 |*
e TR A
SIHEE BopakSetgafitenrypalis $hue (P2
HiHHER AT S HI TR R
SR IR
Al Gl ol kY
spdgnnio B 11 gl i o
LI LN I I e B ER T s
M E ; £ i-,;as B3 S8fa 9aesszbe ¢
i E §§§53§§§‘§ g?éégfzgzagséé HHBHETE
il b hai et
P AR RLE  H R L HTH
AR T TR e TR LH A TIRTENGL
o3 EgsNfgtacs §prt figs S THNIN ésiﬁg A
TH g;jﬁﬁgg il ’g'%;gg;éggggz;gg.
g sgﬁgg. ;i‘;gé’fi »-§§§s§§i;:a%§§§€§; :
1633 .~-.‘:.‘ - 3 0 L ERE
TR Db
it IR G
§§§€§§§5§§33§:=i [} giiiiiﬁi §§:§§§i§*ii B
R34 M jllg’i g gg 28y 43 gELLe

RS B I s
e EE’”&E st s 5
HEFR i i 1 nﬁzi THIIIN G

LR T % HH it sxz-g ﬂ-iiEE Bk’
13 skl Bpiriiad sl
fi fhehita ] noiesli s G

33 g ! ¢ SoE ‘55 34 gyfzte

ig Ef€§E i ',}':u-» 4§h§e1 iiigggg‘;i‘z;;?g

s%Eéaiagfié"iis535‘:*3E§e gi HHSIEN




-
T
L]
2
§ o
= 2 Q
E -
£3 3
S E=_S
2cf S3T
2E8E L
E3S Sx®
3% g%
B! BS0ad D
EISCSESES
FESEEEED
H
s
L TIY-TRETE T4

The Washington Post

25¢

Prices May Vury in Areas Outside
Metropolian Washington (See Hox 00 A4)

SATURDAY, FEBRUARY 14, 1998

274

Linda Tripp Briefed
Jones Team on Tapes
Meetmg Occurred Before Clinton Deposition

1

By Peter Baker
Washington Post Statf Writer

On the night before President
Clinton's Jan. 17 deposition in
the Paula Jones sexual miscon-
duct lawsuit, Linda R Tripp se-
cretly met with a lawyer for Jones
to fully brief him about Monica S
Lewinsky's purported affair with
the president, according to peo-
ple familiar with the meeting.

The twohour session in
Tripp's Columbia home armed
the Jones legal team with enough
information to ask Clinton pre-
cise questions the next day about
Lewinsky and his ties to her.
Instead of merely inquiring
whether he had a relationship
with her. the Jones lawyers were
able to ask Clinton about gifts
and visits and other details in-
tended to pin him down

Although he acknowledged
giving her small gifts, Clinton
denied under oath that day that
he had sexual relations with Lew-
insky, and said he could not
recall ever being alone with the
former White House aide for any
length of time. sources knowl
edgeable about his testimony
have said. Those statements
have led to much of the legal
peril Clinton now faces, leaving
him vuinerable to a possible per-
jury charge if independent coun-
sel Kenreth W. Starr can prove
that the president had sex or
even was ever alone with Lewin-
sky.

Tripp's activides that day dem-
onstrate the unusual nexus be-
tween the Jones team as it
sought ammunition in its civil
case and the Starr team looking
for potential criminal violations
By cooperating with Jones's law-
yers even as she was providing
Starr with information about
Lewinsky's alleged affair. Tripp
proved the crucial link in a scan-
dal that is imperiling Chaton's
presidency.

The previously unreported
meeting between Tripp and the
Jones team on Jan. 16 also adds
another twist to what is known
about the events of a day that is
shaping up as a critical one in the

See TRIPP, A20, Col. 1




Tripp Met With Jones’s Lawyers Before Clinton’s Deposition

TRIFP, From Al
unfoiding crisis. That was the
same day that Lewinsky's first law-
yer filed her affidavit in the Jones
case denying any sexual liaison
with the president. And it was the
day that Tripp lured Lewinsky to
an Arlington hotel where federal
b igators conironted the 24
year-old woman and tried to enlist
her a8 an undercover informant in
their probe into whether Clinton or

“his close friend Vernon E. Jordan

| ed Lewinsky, then left for home where
.. the met with Jones attorney T. Wesley
£ Holmes in the evening, according t

sguess a lot happened that day”
IMoody said. “No one knows what
Yanyope else was domg that day.”
No one, it seems, except for Tripp.
the many unanswered ques-
tions in the ongoing drama is what
motivated her to surreptitiously re-
~cord more than 20 hours of conversz-
stions with her opetime friend, hand
;mmehpesmsmnniasitmms

¥ Oue rezson she may have coop
Ferated with the Jones camp. Moody
Y52id, was to avoid having to testify in a
yformal deposition about the Jones
{case, where Clinton's attorneys would
» barve the chance to grill Tripp as well
'E;rriw had been subpoenaed by

{sbie to persuade them to withdraw it
+by submitting to 2 private interview.

¢ "My objective at the time wasto get
Lher out of being deposed and off their
“radar screen.” Moody said.
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e tape of their coaversation helped

prod Starr to seek the authority to
expand his Whitewater investigation.
but Tripp woukd not allow it
st they used the information
they gleted that night t confirm
what they had previously been told by
Tripp or intermediarics who had
nmmmo.:mumm%
, they i
Moody the wordiag of a formal writ-
ten declaration from Tripp. which she
then signed Wednesday, Jan. 21. the
same day the Lewinsky allegations
were frst reported in The Washing:
ton Post.

In that statement, which was ob-
tained by The Post last week, Tripp
said_Lewinsky “revesled o me
detailed copversafions on innumers:
ble occasions that she has had 2
sexual relationship with Clinton since
November 15, 1995. She played for
e a1 least three tapes containing the
mdent’svuioemdshawcdnrnﬁs
they exchanged.” i )
Tripp, who had worked with Lewin-

at the Pentagon where both were
:Ymmmdm':r@m“mm
House, first came o the atation of
jones’s aftorneys last summer whictt
b e o
another White House aide, Kathleen
E Wiley, after an alleged sexual
encounter with the president.
hmocmmmmr(nrd
Institute, which by then had taien
ver the case and was paying some of
the legal expenses of Rader, Camp
bel), received the first of three anony-

friend, New York literary agent Lu-
Ganne hquoldberl
has dezied 'n, J : ampdo:
jones's lawyers. The Jones

e g o Goldherg wasihe
source of those calls, but quicidy
learned that Tripp might have infor-
mation about Lewinsky.

npp
Jones team Nov. 24, but she began
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Paula Jones arrives st law offices In lanuary for President Clinton’s deposition I her sexusl misconduct lawsuit.

O VIA ASIOCIATED PRESS
Linda R. Tripp, lofs, with Monica S. Lewinsky in undated photo.

having a series of contacts with the
lawyers and so her deposition sched-
uled for Dec. 18 was postponed. The
Wall Street Journal reported that
Tripp talked with Jones's lawyers
twice in the week leading up to the
Chnton depositicn.

The information she provided ap-
parentdly proved important in the
questioning, led by Jones attorney
James A Fisher. Did you ever have
sexual relations with Lewinsky, Clio-
ton was asked. Did she ever actually
visit you when she was cleared to visit
the White House by the president's
personal secretary, Betty Currie? Did
you give ber gifis? Were you ever
alone with her?

‘The president was so struck by the
specificity of the questions, one per-
son close to him has said, that when
he returned to the White House that
night, he called Currie and asked ker
to come into the office the next day so
they could compare notes. Currie has
told investigators that Clinton iold her
she was always in earshot while Lew-
insky was around. which Currie
agreed with, according w a source
informed about the account. But Cur-
rie also told investigators that in fact
she sometimes did leave Clinton and
Lewinsky alone while she was in an
outer office.

One witness who could be im
portant in proving whether Clinton
actually was alone with Lewinsky is
retired Secret Service officer Lewis C
Fox. In an interview with The Post, he
has said the two were togetber in the
(real Office for about 40 minutes one
afternoon in late 1995. .

The Justice Department reached a
partial agreement with Starr last night
that would allow the proeecutor to
interview Fox without delving into
maers crucial to security of the
president But the agreement does
not cover other Secret Service per-
sonne! Starr may wish to talk to.

Staff writers Lorraine Adems and
Roberto Sxro contributed to this
report. N
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WHAT MAKES THE MEDIA'S PERFORMANCE A TRUZ
SCANDAL, A TRUE EXAMPLE OF AN INSTITUTIOR

BEING CORRUPTED TO ITS CORE,
SCO0PS S0

COMPETITION FOR

IS TEAT THE
BEWITCHED ALMOST

EVERYONE THAT THEY LET THE MAN IN POWER
WRITE THE STORY—ONCE TRIPP ARD GOLDBERG

PUT IT TOGETHER FOR HIu.

t began with high fives over the telephone. “It's
breaking! It's breaking! We've done it.” Lucianne
Goldberg screamed into her phone in Manhattn to
her son in Washingron. It was 7:00 A.M.. Wednesday,
January 2.
“This was my mom's dav.” savs Jonah Goldberg,
29, referring to the controversial New York literary
agent who had now shepherded the Monica Lewinsky storv into the
world's headlines and onto Independent Counsel Kenneth Starr's radar
screen. “Here was evervihing we'd done since che fall breaking right
there on Good Morning Amersca. with Sam Donaldson standing in front
of the White House and George Stephanopoulos talking . . . impeach-
ment.

“For five vears | had had all kinds of Clinton stories that I had tried
to peddle.” Lucianne Goldberg recalled during z series of interviews.
“Stoties from the state troopers. from other women. vou name it. And
for five vears | couldn't get myself arrested. Now | was warching this
fand! [ was lovin it. Spikev and Linda and us had really done ic.”

“Spikes” is Lucianne Goldberg’s pec name for Michael Isikoff.
the relencless Newsweek reporter whose stories about President

BY STEVEEK BRILL

Clinton’s alleged sexual misconduct—trom Paula Jones co Kathleen
Willey and now to Monica Lewinsky—had led the wav on this some-
time lonelv beat. “Linda” is Linda Tripp. the onetime White House
secretary now known morc tor taping than tvping. For four vears she
had been 4 frustrated client of Goldberg's. hoping fo sell 3 White
House scandal memoir

As of this morning, Tripp. under Lucianne Goldberg's rutelage. had
constructed the matenal for [sikotf's greatest scoop—often according to
his probably unwitting specifications. The two women had cven steered
it in a way that now allowed Ken Srarr to hone in on the president and
the intern. Then. bv leaking the most damaging details of the investiga-
tion to 2 willing, eager press corps Starr was able o create an almost com-
plete presumption of guilr. [ndeed. the self-nghtcousness with which
Starr approached his role—and the wav he came to be able to count on
the press's partership 1n 1t—generated a hubris 50 great chat. as detasled
below. he himself will admir chese leaks when asked

The abuses that were Watergate spawned great reporung The
Lewinsky storv has reversed che process. Here. an author i quest of
material teamed up with 1 prosecutor 1n quest of 1 crime. and most of
the press became 4 cheering section for the combinacion that followed
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As such, the Lewinsky saga rises the question of whether the
press has abandoned its Watergate glory of being a check on offi-
cial abuse of power. For in this storv the press seems to have
become an enabler of Starr's abuse of power.

An examinauon of the Lewinsky story's origins and a dav-
by-dav review of the first three weeks of the media coverage that
followed. suggest thar as it has carcened from one badly sourced
scoop to another irs an ever mote desperate need o feed its mul-
timedia, 2.4-hour appetice. the press has abandoned its treasured
role as a skepucal “fourth estate.” This story marks such a fun-
damencal change in the press’s role that the issues ic raises will
loom iong tfter we decermine (if we ever do) whether the pres-
ident is guilty of 2 sexual relationship with the intem, ebscruc-
tion of justice, or both.

For A True Crime Story:
It started with the 1993 death of Deputy White
House Counsel Vincenr Foster, Jr. In some ant-Clinton circles.
Foster s suicide became whar Lucianne Goldberg calls “the best
fiuc crime story out there. . . .1 was interested in genting 2 book
out about Foster's death. and Tony Snow {the conservacve col-
umnist and now—Fox newsman] suggested | talk to Linda Tripp.”

A veteran governmen secretry. Tripp. then 43, had been

assigned to work for White House Counsel Bernard
Nussbaum. Tripp ciaimed to have been the last person 1o see
Foster alive. and, as with many aspects of her iob, she made
more of this Jeopardy-like fact than it was worth

Following Nussbaum's resignation 1 1994, Tpp was
moved © 3 job at the Pentagon. She got a raise, but, in terms
of status, it was 2 comedown

Goldberg was a good match for Trpp. A graveliv-v
chain-smoking 6;-vear-old with 1 sclf-described ™
mouth.” Goidberg s a West Side Manharanite who
delight ins detving her neighborhood's liberal chic. She runs in
conservative vircles. makes no secrec af her disdain for the
president. and her acknowledged past includes doing dircy

cricks Nixon campaign
Yot the receprion Tripp got from Goldberg was a lerdowr.,
She had been the last person to sec Vince Foster. and she hated
the Chnton people and told me stories about the clothes chey

wore and how they f-ked around with cach other. .. But was
thar 3 book: Come on.” says Goldberg,

“I kinda liked her.” Goldberg continues. “So we kept in
touch, and we did put a proposal together.”

As The New grker reported in a February article by Jane

Maver that deserves credic for being the first to spot the
Goldberg—book deai imperus for the Tripp-Lewinsky stor. the
proposal contained a purported bur nonspecific chaprer on
sexual hijinks
The Pretty Girf:
In May of 1996, Tripp told Goldberg
2bout 3 former White House intern who had been transterred
w0 the Pentagon and was working with Tripp in the public
affairs office. “One dav Linda called and rold me abour what
she called “the prerev girl.” who'd become her friend.” Goldberg
recalls. “She sad the pretry giri said she had a boviend in the
White House. Linda was excired. This might be marerial.”

“A few weeks later.” savs Goldberg, “Linda cold me the
prerty girl's name Monica Lewinsiov! and said the bovfriend
was Clinton.”

Bur. savs Galdberg, “even with proot, which she didn't
have, 1t was just another Clinton girlfniend scor: Mavbe the
girlfriend could do 2 book. but nor Linda.”

"I remember for a while my mom thinking Linda could get
us Monica as a client.” savs Jonah Goldberg, a television pro-
ducer who also runs 1 Washingron office for has mother.

Nonctheless. according to the nwo Goldbergs. Tripp repeat-
edly rebuffed cheir hints thac they meet the tormer mrern.

Although Tripp and Lucianne Goldberg kept up their rela-
donship through 1996, Goldberg did not push the book idea.
"It wasn't high on my hisc.” says Goldberg, "No one sermed
care about this guv screwing evervthing in sight.”

On The Radar Screen:

Perceptlons about the president and sex
changed markediv 2y 199~ began. In Januarv. Newsueet pub
lished 2 cover storv on the Naula Jones suit declaring rhat the
case deserved to be wuken senously. The Newstiert storv—
along with the Supreme Courr's hearing 12lso in Januart of
the Joaes lawvers” appeal that their case not be delaved unul
after Presidenc Clinton had left office—suddenly’ made the
president’s alleged sexual misconduct and his resulting legal
croubles topic A

Isikoff On The Hunt:
Newsweek now allowed Isikoff, its lead
reporter on the Jones stor. to 2dd the Clinton sex allegations to
a beat thar already included noc only Whitewarer, but also che
blessoming controversy surounding the funding of the 1996
Democratic campaign

A native New Yocker who grew up on Long Island. sikoff, 46.
started in journalism as 2 reporter for 1 Washingron-based news
service initially funded by Ralph Nader It was the Woodward
and Bemstein era,” he savs, “Being 4 reporter was exciting "

For bum. it still is. A journaist’s versien of Columbo. with
2 perperually whinv voice and un awkward, nervous look.
Isikoff instincrivelv distrusts power. Now. s he patrolled hus

Reportung asnstance provided by assistant edswor Michael Kadish
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expanded beat in early 1997, Isikotf got a up from one of
Jones's lawvers. who had heard that there was a volunteer White
House worker whe had been groped by the president in 1993
when she d met wich fum secking  iob

Isikoff eventually tracked down Kathieen Willey, and afer
he had pestered her over 2 period of several months. she talked
about the incident but refused w be quoted. According tw
Isikoff. Willev suggested that he “go ask Linda Tripp” for con-
firmation. because Tripp had scen Willey after she'd left the
Oval Office on the day of the alleged incident.

Yes. she had seen Willey emerge from the Oval Office
disheveled. Tripp told Likoff, according ro his subsequent szory.
And ves, Willey claimed the president had kissed her and fon-
dled her. But, no. Tripp declared. Willey was nor upser; she
seemed happy abour the president’s acrention.

Agent Luciamae
Galdberg: She
tatd Tripp hew

1s produce a
~Wstory the press
cauldn’t ignare.

b

1sikoff savs that he and his editors were reluctant to go with
that confusing account, unil they learned in Lare Julv that the
Jones Lawvers had subpoenaed Willev (but not Tripp. whom
they did now know about). Now Newsweek had 2 hook—a
legitimate more-than-just-sex hook—rfor the story.

The resuit, entitied " A Twist In Jones v. Clinton,” was a tor-
tured account of the potential role that a new buc reluctant
accuser. Kathleen Wiliev. might have in the Jones case. Isikoff
quoted Tripp as confirming the incident bu disputing whether
Wiiliey had seemed unhappy about it

In the davs thac followed. Isikoff says. he was surprised that
the rest of the press largely ignored the articie, seeing it as just
part of the deuritus of the smarmy Jones suit.

Linda Tripp did not ignore it.

“Linda tends 1o view her role in things as much more
imporanc than it is,” says Jonah Goldberg. “And she was both
thrilled and terrified by the play Likoff gave her in chis piece.
She thought the whole world was now watching her. And she
thoughs she also could now come to center stage with what she
knew about Monica.”

In fact. according to lsikoff. from the momenc he had first
aatked zo Tripp in March 199~ about Willey, “she was telling mc
chat | had the nght idea but chat T was barking up the wrong tree
with Kathleen Willey: She kind of sceered me away from Willey.”

At 1 meeung 10 1 bar near the White House in April 1997,
Tripp again pushed Isikof to consider a bewer story, one about
an intern and the president. But [sikoff remained focused on
Willev. Why' Because, he savs, he knew that there was 2 link
Jom her o a story that was about more than sex: the Jones trial.
He also savs that he made no bones abour the imporance of
+hat link 10 Tripp.

For Tripp. the mative for filling that need was unambigu-
sus. “T always told Linda that for her to have a real book deal
ihe had 1o get some of whar she knew into 2 mainsoream pub-

ication of some kind.” recalls Goldberg. “I drummed that inco
aer. Without that. she was just another kook.”

According to Goldberg, it was soon after the Newsweek arti-
e appeared thar Tripp—ac Goldberg's urging—went © 2

adio Shack store and bought 2 $1ee tape recorder 30 that she
The Tapes:
n O , the gs tried to

House. Linda was excited. This might be material.”

“media adviser,” as Isikoff cecalls it, Goldberg invited him to 2
meeting & Jonah Goldberg's apartment. She wld him he
wouldn' regret it.

ing o all who were present (excepr Tripp. who
would not comment for chis article), Isikoff was told Lewiasky's
name. Two tapes were on the cotfee mble. Lucianne offered 0
queue up the fint one.

Isikoff declined.

“1 knew that if I listened to these tapes | would become part
of the process. because [ knew the raping was ongoing,”
explains Isikoff, who also adds that he was in a hurry o get to
CNBC, where he was a paid Clinton sex scandal pundit

Get Me

But Islkoff heard snough of a description of
what was on the tapes o request more. He wanted “2 tangible
way to check this out with some other source.” recalls Jonah
Goldberg. “And he needed more than just sex. He said he need-
ed other sources and he needed for this to relace to somedhng
official.” Liikoff confirms this conversation.

To Isikoff, he was simply musing aloud about whar would
make a legitimate Newsweek storv. To the Goldbergs and Tripp.
he was writing out specs. And by the end of October, laikoff's
hopes had been fulfilled on both counts.

Firsz, they produced something tangible. Lewinsky began
sending lerwers and onc package to presidential secrerary Berry
Currie at the White House, allegedly 30 that Curnie could pass
them w the president. Whae was in thar package? Tripp and
Goldberg wid Isikoff it conmined a lurid sex ape. Goldberg
then vold lsikoff how to get copies of the receipes for those let-
ters and che package. It was easv—because the courier service

e seoer by gerting lsikoff w lissen e Tripp's capes of Lewinsky
alking w0 her about sex with Clinton. Seving she was Tripp's

nploved by Lewinsky is owned bv Goldberg's brocher's tamily.
“We wid Linda to suggest chat Monica use a courier service
0 send love lecvers to the president.” savs Lucianne Goldberg.

“One day Linda called and told me about what she called ‘the
pretty girl, who'd become her friend,” Goldberg recalls. “She
said ‘the pretty gif said she had a boyfriend in the White
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"And we rold her what courier service o use. Then we told
Spikey {Isikoff] w0 cail the service.” (ksikott savs he later found
our thar the service was owned bv Goldberg's brother's famuly,
but that for him the onlv 1ssue was the fact that Lewinskv had,
indeed. sent the lerrers and, in one case. a package that seemed
like a tape. according to the courier who delivered it to the
White House—and who was made available for [sikofF to incer-
view by the eager-to-be-helphal courier service.)

As for something “official.” Tripp and Lucianne Goldberg
told Isikoff that Lewinsky, who was planning to move o New
York with her mother. was going to get 4 job there working for

U.N. ambassador Bill Richandson. In fact. Richardson himself
was going to meec with the lowly tormer intern at the Warergate
over breakfast in a few days to talk about the job. Tripp and
Goldberg reported. In other words, they contended. the presi-
denc was gerring his girlfriend a government job

“That was interesting enough that we sent a reporter—nor
me. because | was now recognizable from all my TV stutf—ro
stake our the Warergate for breakfast,” savs Isikoff,

Newsweek's Damel Klaidman waited from ~:00 until 11:30

AM.. bur Richardson and Lewinskey never appeared. “Thac real-

lv worried mv editors. . .. We didn't know chat Richardson had
an spartment there and they were meeting there.” savs Isikoff.
It was at about chis time—Oktober 199=—that the new
Paula Jones legal team started getting anonymous calls from a
woman saving thar Linda Tripp and Monica Lewinsky would be
well worth subpoenas. Euch of what one member of the Jones
team estimates were three o four calls gor increasinglv less vague.
Who made those calls?
“My mom didn't do ic.” Jonah Goldberg savs. “Linda did.
bt [ can rell vou chat she didn’t ger the idea on her own.”
Lucianne Goldberg savs she isn't sure Linda <alled them
“but it wouldn'¢ surpnise me. and ic made sense. didn’
Dhd Lucianne encourage her to make the calls? "Do vou
chank | had w0?” asks Goldberg.
Did she encourage her? “Not exactly, but. hell. T guess vou
could say s0.”
What seems clear is thac no one other than one of the
Goldbergs or Tripp would have had the knowledge or the

motive ro have tipped off the Jones Lawvers. And whoever made
the calls. thev were persuasive enough chat by just before
Christmas boch Lewinsky and Tripp had becn subpoenaed.
“That's when chis heated up.” savs [sikoff. “When | found
out that thev had been subpoenaed. | could see the perjun: pos-
sibilicies and evenvthing else. Te was starting to be a real story:
In short. the exact dvnamic that had made the Willev tale 2
publishable scory for lsnko&'—(hn it was part of che Jores
i—had now ) d by the Goldberg-
Tnpp book-deal eam, \(ortowr those similarly orchestrated
“receipis” from the courier service gave lsikoff the cangible
proot he said he necded
“T guess I'd like ro think this was more a Goldberg conspit-
acv chan 3 night-wing conspiracy,” Jonah concludes when asked
about this orchestration.

Monica Becomes :
According to the Goldbergs’ accounts of the
Lewinsky-Tripp tapes and 1o Isikoff's account of the rapes he
eventually heard, when Lewinsky got her subpocna i
December she became hysterical. On the tapes her hystena
comes off as 1 fear of how 10 decide whether o rat on the pres-
identor nisk periun—.a tear rxacerbaced by Tripp's declaration
w0 her that she. Trpp. was going o rell the rruth abour what
Lewinsky had told her about the relanonship.

As 19y~ drew o 1 close. Istkot savs he knew he'd be com-
ing back trom hss Chastmas vacation in January to what mighe
be a major ston

‘Clowns In A Car:

“That first week in January,” recalls Lucianne
Goldberg, “we were kind of panicked. You had ‘Lewinskv} on
the phone to Linda . . saving she didn't know what to do and
that she was gonna sign an arfidavie saving she had never had
any sex with he presidenc’—an affidavic thar Lewsnsky did in
“An1 vou had Linda worried sbourt her
own testimony and about what Istkoff was going to do.”

Goldberg savs tha Trpp was now worried enough  con-
sult Kirby Benre. the lawver she had used when she had test-
fied in che Whizewarer hearings. But when Behre iwho declined
all public commenc tor chis article) was told abost the tapes. his
suggestion. according o Coldberg, shocked Tripp and
Goldberg: “He told her he was goung to go o Bob Bennetr'—
the presidenc’s defense Liwver in the Jones case—". . . and get
Bennett co settle the Jones case and avoid all chis.”

In tact. Teipp and the Goldbergs wanted anvething but 2 set-
dlement that would see Tripp's cameo role in history evaporate.
They were headed in the opposire direction. What they had
pushed trom a tale abour 4 presidential atfuir 1o 4 storv about 4
Aew wieness in a civil suic they now wanted to push 1o the next
step—a criminal case. “We wanted 1 [new] lawyer so that Linda
could go to Ken Scarr.” explains Lucianne Goidberg.

By Fridav. January 9. Goldberg had tound James Moody: 2
relatively unknown Washingron actomey who had been active
in taxpaver rights and other conservative causes.

Tripp Goes To Star

Why the rush for a new lawyer? “Because we
wanted someone to get the tapes back from Behre so we could
take them to Searr.” savs Lucianne Goldberg.

fact sign on [awary -
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In fact. while Moodv ended up getting the tapes back
quickly (apparently bv Mondav, January :2), even that wasn't
fast enough tor Tripp. “Linda.” says Jonah Goldberg, “was in
a frenzy.”

“1 told her to call Starr Monday night.” savs Lucianne
Goldberg, “She was afraid Isikoff was going to do a storv and
she wanted to make sure she gor 1 Srarr first. . . . Neither of ys
wanted Starr to read about her in Vewsweek. We wanted to be
ar the center of it.”

Bur didn't her going to Starr also insure that lsikoff would
have a story? “Yes. that's true. t00.” savs Goldberg with a laugh.
“We knew this would never nor be 3 story for Spikev [lsikoff]
once Searr had it.”

“Linda called Starr’s people Monday night,” Goidberg con-
tinues. “And after a few minuces they asked her where she was,
told her to sty there, and piled in a car and drove our o her
house. She toid me it was like that Charlie Chaplin movie or
something with all those cops like clowns stutfed into 2 car
coming out 10 see her. . . . We never knew they would pounce
like that”

Starr savs that his staff spent thar night and the nexe day.
Tuesday, fanuary 1 3, debriefing Tripp.

According © Goldberg—who was 10 contace with Tripp
through Wednesday night. January 14—Stare’s lawvers and
FBI agenss rold Tripp thac they necded more than was on her
upes o prove both the president’s alleged cffort to get
Lewinsky to lie and Washington lawyer and Clinton friend
Vernon Jordan's supposed obstruction of justice. wia his help
gerting a job for Lewinsky. Their plan? They wanted Tripp ©

. meet with Lewinsky and wear a wire while she walked Lewinsky
through 3 conversation that they would script.

Geniing more about Jordan on wape was crucial for Starr.
Because his office had been established to investigate
Whitewater. his people had already concluded thar extending
their jurisdiction o the Lewinsky affair cequired their arguing
that Jordan’s role with Lewinsky paralleled his suspected bur
unproven role in helping disgraced former Associate Attornev
General Webster Hubbell obrain lucrative consulting assign-
ments in exchange for Hubbell's remaining silent abour the
Clincons and Whuewazer.

On Tuesdsv. Goldberg or Trpp (Goldberg and Isikoff
won't sav who) called lsikoff and cold him that Tripp had gone
10 Starr and that Starr was planning o do his own taping of
Lewinsky. “Thar call knocked my breath out.” savs LsikoH.

On Wednesda. Isikoff got 2 full report from Goldberg
{according to both) and prepared o confront Starr's office the
next day with what he knew.

The Sting:

Later that night, says Goldberg, Tripp told her
that “Stare’s people were shutting her down . . . she was being
moved and her phone number was beang changed and all thar.”

IsikotF says thar when he wilked w0 Starr depun- Jackie
Bennert, Ji.. on Thunday. Bennert begged him o wait unal
Friday before trving o call Jordan. the White House. or
Lewinsky about his story. Why? Because Searr was not only
going to contront Lewinsky with the new wape his seam had just
recorded of her and Tripp as they mct in a dining room at the
Riz-Carloon. Penugon Cicry (in Adingron): they were dso
$oing w trv 10 get Lewinsky to wire herself and get Jordan and

Linda Tripp:
A setretary oow
koown more for

taping thas
typiog.

mavbe even the president on tape obstructing justice. Isikoff
says he agreed o hold off in exchange for getung a full report
on how the stings had gone. Bennere refuses to comment on
any discussion he had wich [sikoff. except to say that “what
Isikotf knew purt us in a difficult position.”

Also on Thursday. Starr's deputies mec in the afternoon
with Deputy Attornev General Eric Holder ro request that
Artorney General Janer Reno expand Starr's authosity bevond
Whitewater 1o include charges of an attempt to cover up
Lewinsky's affair with the president Again their hook to
Whitewarer was Jordan's supposed role. 2 role rhat was murky
ar best on the original Tripp tapes.

Now, according to Bennetr and 0 a Justice Department
official. the Starr people ralked about their own tapes of Tripp
and Lewinsky, though no tapes were plaved at the meeting
with Holder.

According to the Justice Department source. while Starr
depury Beanett made much of Jordan’s job hunt for Lewinsky.
he failed w mention what he knew tfrom the earlier Trpp
tapes—that Jordan had begun offering that help at least 2
month before Lewinsky was subpoenacd in the Jones case.
Bennett says he does noc remember “if | mentioned chat”

Bennert does confirm that he mentioned repeatedly thar
Newsweek was working on an article thae would be public by
Sunday. “This was meant 15 2 way of explaining why we had ©
act fast.” says a Justice Depariment participant. “But the way he
said it and kepe saving ic, it also was clear 10 us that it we curned
down the request. Ntk would know sbout tha. wo. We
had no choice.”

Another reason shat Reno was in a bind was that under the
independent counsel law. Searr could have sppealed a turndown
o the mosdy conservative threc-judge panel that had appoint-
ed him in the firs place. That probably would have meant that
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Searr would have gotten his junsdiction afrer all, while Reno got
a story in Newsweek saving she had rejected tc.

On Friday aftemoon. January 16. Reno approved the
expansion of Starr's jurisdiction.

Also on Fridav. Tripp mer again with Lewinsky at the
Rie-Carlton in Aslingron. where FBI agencs and Starr
deputies descended on the tormer intern. They staved with
her until late chat night trving to get her—and lacer. her and
her lawver, William Ginsburg 1who was conferring with them
by telephone)—to agree to help them get jordan and the
president on tape in exchange for immunizing her from & per-
jury prosecution bor having sworn in an affidavit in the Jones
case that she and Clinton had not had a sexual relationship.
No agreement was reached.

Starr

That snag in deallng with Lewinsky forced
Starv's people to beg Likott w0 hold off unuil Saturday before
tving 1o call anyone whom his story would implicate. Any call
by Isikoff to the White House or to Jordan asking about the tor-
mer intern would kil any chance of Jordan or the president
being scung by her. “You want to report what vou know.”
Isikoff savs. “But vou don’t want t influence what happens.”
Isikoff agreed co waut undil Sarurday this deadline was Saturday
evenung). but admits, “This was making me crazy. How was [
gonna reach jordan on a Sarurday?”

It was adso not clear on Fridav chat Newsweek was going to
run any storv at al. “New York was sounding like chey thought
this wasn't enough.” savs [sikotf. reterring to Newsweek's New
York-based top editors.

“Friday night, Spikey called and told me chere were some
problems.” Goldberg recalls. “But he said it looked like they
would go with ir.”

Soon after thar call. Isikoff finally heard some of che origi-
nal capes. According fo Lucianne and Jonah Goldberg and one
source at Newswrek tn a posiuon to know. ar 12:50 AM. on
Saturdav. Teipp's new lawver. Moodv. showed up at the
Newsuweex otfices with two tapes that he had selected because,
he told the NVewsurek scatfers, they most perained to Jordan
and 1 possible cover-up.

*I had ra Aght with Moody until the last minute to let Vers-
week hear those apes.” savs Goldberg. “He jusc didn'r ger ic.”
Moody savs he “never plaved anv rapes tor Newsweek.” buc de-
clined to comment on the account bv the Goldbergs ot the .Veus-
week source that he made the tapes available for them o play.

Lucianne Goldberg savs chat ac her direction. Moody
selected the tapes that would most implicate Jordan ind the
presidenc in obstructing justice. because thev contined the
non-sex material that Isikotf said he needed o publish a ston:

Isikoff. along with Washington bureau chiet Aan
McDaniel. depury bureau chief Evan Thomas. and investigative
correspondent Daniel Klardman, listened for four hours as
Lewinsky talked and cried and complained about 2 man whom
she called names like “the big creep.” but who she clearly meant
was the president. The sexual ralk was explicie. and it did not
seem concrived.

“We were al preeey convinced.” savs Thomas. ~Within
five or ten minutes it was clear to evervbudy that this was
compelling stutf.”

Nonethetess. Isikoff concedes that the marerial chev had

Iuternet scoap
18sured that
Tripp's story
abeut Lewinsky
. waald oet der.

. ——m

hoped for about Jordan or the presideat being complicit in an
obstruction of justice just wasn 't there.

“What we didn't have here was Monica saving, "Clinton
savs lsikof. “In fact, there is one passage
where Linda, knowing the tape is going, savs, "He knows
vou're going to lie: vou've told him. haven't vou?' She seems
like she’s trving to ger Monua 1o say it. But Manica savs no.”
That. concludes Isikotf. "made New York real queasy when
we told them.”

Unknown o lsikott. while he was listening to the tapes.
Tripp had been released b Stare's wnvestigators so thut she
could go home. Winting for her chere were Jones's lawvers—
who were scheduied to question President Clinton the nexe
morning in 1 deposition. Starr would later tell me that he did
not know why she was reiessed ifom her extensive dedneting
a¢ thar particular ame

Thus. the president’s cnimind inquasitors. having ust fin-
ished with Tnpp. had now made 1t possible tor his vl case
oppunents 1 be given ummunition wich which to question the
president in hus sworn tesumonv-—rtrom which Seare. 1n turn,
mught then be 1ble to excract evidence of camunal perjury

And we now know that the next morming President
Clinton was questioned as closelv aboue Monics Lewinsky 1s he
was about Paula fones

On Saturday morning. Klaidman of Newsweet tound out
thar Scarr had gotten suthorizinen from the Justice Department
10 expand his investigation o include Lewinsky: “That tipped
me oft the tence.” suvs depun Wuhington buteau chiet
Thomus. “Just thas was 1 ston.”

Isikoff. Thomas. and Kludman were now pushing New
York ro publish. Meantme. Starr's people gain begged lsikoff
to hold off. firse tor 1 tew hours. chen for another week,

“What tollosed.” avs Isikotf. “was an incredible seven-
hour didogue. It wene back and forth. [ couldn't befieve
we were sfill debarng this when ['ve got o v 1o reach
Vernon Jordan.”

told me to lie.”™

MULAVAA NI Ll e



At about 5:00 r.m. Newsweek chairman and
editor in chiet Ruchard Smith deaided ro huid the scory. Sauch
decision. he savs, was based on three factors: an uneasiness with
whar thev had heard and not heard about jordan on the tapes.
their inabiliry to question Lewinskv directly. and an inclinacion
to take Starr up on his offer of waiting and not impeding the
investigation while also gerring a better storv. “Hetl. it's not hike
this was the Bay of Pigs.” says lsikof. who argued against delav.
“We don't have any obligation to work with the government.
This was as much a story abour Starr as anvehing cise. And we
knew that part coid.” .

“We talked about just doing an itern on the expanded
investgaton [without naming Lewinsky), buc we thought we
knew 00 much tor that,” savs Smich. "It wouldn't have been
leveling wich our readess.”

Goldberg savs chat she learned from Lsikoff at about 6:00
that the storv was killed. At 1:1: AM. on Sunday. Interner gos-
sp coiumnist Marr Drudge (who the prior summer had spilled
the beans on his website when Isikotf's Willev scory hiad been
defaved) sent out a bulleun: Newsweek had spiked an Isikoff
storv about 2 presidential affair with un nvern

Drudge’s report made Lewinsky radioactive. She could no
longer be used 1o sting Jordan or the president, and che wmu-
nuy negonations her lawver was having that night with Sarv
abruptty ended

Who ieaked to Drudge? Although Lucianne Goldberg con-
cedes readdv chat she tock a call from Drudge thar nught and
confirmed evervthing that Drudge knew. she adamandy denies
being hus ouiginal source and offers an elabotare recitation of the
arcumstance and time of her conversaton witk Drudge thac
evemag,

“Besides.” she adds. *what Drudge reported wasn't really
compietc: there was nothing abour the sting.”

Which s true. but it's also 3 giveaway, because in fact
Goidberg had no way of knowing about the planned sting of
the president and jordan, which means that she seems a likely
source. Asked about thar, Goldberg laughs and savs. "Um stick-
ng to v storv

As for Drudge. he supplied a similasiv decailed explanarion
of why his source was not Goldberg

“It would make sense for my mom to have ralked to
Drudge.” savs Jonah Goldberg. “She really was mad thar
Newsuweek was killing it and she didn’t believe (Newsweek)
would princ i the next week. So. she may . . . be afraid o admit
it because the leak seemed o blow up in Starr's face even
though she had no way of knowing that at the time.”

Accwallh. the leak did work tor Linda Trpp and the
Goldbergs For 1 assured chat the Vawstorek storv would be
anvtiung but buried.

Sunday Gossip:

A% 10:30 Sunday morning, Willilam Kristol, the

editor and publisher ot the conservanve Weekiy Standurd (and

Dan Quaske » former chief of scatf1. who is a regular panclist on
- ABC), Sundav morning show Thu Week with Sum Donaldson &

Cokie Rovers. became the first person to mention the intern

scandai on anv outler beyond Drudge. Toward the end of the
i program. Knstol said: “The storv in Washingron this morning
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Who leaked to Drudge? “It would make sease for my mom to
have talked to Drudge,” says Jonah Goldberg For the feak
did work for Tripp and the Goldbergs; it assured that the

Newsweek story would be anything but buried.

is that Newsuweek magazine was going (o go with 3 big scory
based on tape-recorded conversations. which {involve; 2 woman
who was a summer e 2t the Whare House”

Former Clinton aide George Stepharopoulos. also an ABC
pundit, interrupted und said. “And Bill. where did it come
from~—the Drudge Report:”

As Kriseol began 1o answer. Sam Donaldson jumped 1n,
with what would rurn out 10 be one¢ of the rare moments 1n the
whole intern affair of 2 TV reporter excrasing good on-ur
instnces: "1'm not an apologist tor Vewsweek.” Donaldson said.
drowning out Knstol with hus :rademark voice. “but if their edi-
tors decided they didn £ have iz coid enough to go with. { don t
think we can here.”

“ hadn © heard snvthing ibour Drudge or anvihing else
about thus storv.” Donaldson would lacer recall. 1 juse decided
we shoulds ¢ 20 00 Gur air with 4 store that Newstweek had
decided i couldn't go wich

But the storv hud now moved tar bevond Diudge. and the
race was on (e ger chere hrsc

The principal contestancs were Jachie Judd. a genersi
assignment correspondent for ABC. and Susan Schmidt of The
Washington Post. with Time and the Los Angeles Times also in the
hunt. What Judd and Schmidt had in common wath Lsikoff was
thar thev had been covenng Whitewater—and Ken Starr and

his deputies—ror vears. when almost evervone ¢ise was ignor-
ing that beat. Schride recails that the previows Friday she had

Snica Lewinsky:
To this day nene of
the journalists who've
regorted about her
have spoken to her.
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“heard from sources in Sarr's effice something about Vernon
Jordan and coaching 1 witness.” The Drudge item. she savs.
gave her “more direcuion.”

“By Tuesday mid-day. Sue Schmidc came o me with in
oudine of the ston.” recalls Washingran Posr executive editor
Leonard Downie. “We sall waited lace into the afternoon and
~vemng,” he adds. “It wasn 't anvthing we were missing as much
a5 what would make us feel better. We have 1 high chreshold on
paivare lives around here.”

Downic and the fosrs top oditors staved threugh the
evening, missing the deadline for the paper’s firse edition i
sbout 9:00 because they stll weren's comformable. Then, savs
Downie. Peter Baker. Schmidt's reporting partner on this beat.
“reached the wonderbul Mr. Ginsburg, who gave us an on-the-
record quoce about the investigation. including the classic quote
zbour the president cither being 2 misogymise or Starr having
ravaged Monica's life.”

The arricle finallv ran in the second edivon. using the
words “source” ot “sources” v

Citing “sources” wha could only be people in Seare’s office.
the urticle’s fifth paragraph said char Lewinsky can e heard on
Tripp's apes deseribing “Clinron and Jordan dirccting her o
esuty falseiv.”

Tha iz exactly the matenal char had been missing from the
wapes thay Newstveek heard. which. in part. had caused the mag-
2zine 0 hoid s srorv. as Inkoff concedes. And. remember,
o's 1awver had seleczed what he said weee the most incrim-
spes foc Newsuwek 10 hear that nighe.

Which mezns thar this damning matenal was cither on the
new capes that Trpp had st made of Lewinsky bor Searr the
prior week, or it is the Sarr side s excreme spin on the tapes
Mewsunek heard

This is nor o+ minor posnc: The charge thar Lewinsky had
heen instrucred w lie was not only che linchpin of Starr's
expanded 1unsdiction. but would also be the nub of anv
impeachment acnoen against the president—and the premisc of
aif of the front-page stories and hours of calk show dizlogue char
would follow that speculated about impeachment. Thar such
charges would stem secondhand-~from one person’s taiking on
2 tape abouc whac other people had said © her—is weak
enough, Weaker seill is thar the onlv wpes heard by anv
reporters clearly didn'c sav that. In fact. they seemed o sav just
the opposice. The tapes. if any. that do have Lewinsky claiming
she had been told to lie were based or 2 scripc provided by pros-
ecutors and not heard by anv independent party to ventv if
Lewinsky had said so. or if she was led too far into <aving it.

Have That Scotch:

Lanny Davis, then a White House counsel in
charge of dealing with press inquiries related w0 the various
wnvestigations o the president. recalls chat ar about 9:00 thac
Tuesdav night. January 0. he rerurned a call to the White
Housc from Deter Baker of the Posz: “[ cold him he was inter-
rupting a good scorch. He said “You re gonna need that scotch.’
Then he laid it all our for me. It was breatheaking,”

Davis drove back 10 the White House, where he and other
top aides assembled in White House Counsel Charies Ruff's
office and waited for 2 messenger (o bring chem the Post from
its loading dock 1 few blocks awav. By the time the Porr came
out on its website at t2:10 M. "all hell broke loose on my

Himes.

iv,

pager” Duis recaiby, “lc was surreal. Evervane was calling, and
meanwhiic Clinton s nght below us in the Oval "Office} with
Isracki Pnime Minister Benjaming Netanvahy,”

Over a1 ABC. Jackie fudd's storv was readv for the 11230
oL Vighrliie broadcase, which meant she wouid have beaten
the Post. Bur Nigheime host Ted Koppel. who was in Cuba
doing 2 specia) un the Pope's visit. decded to hold it racher chan
shoehoen it 1 1¢ che last minuce.

Later that night. Judd managed t ger the stor onto the
ABC radio network ‘as weti 15 1ts overnight television aews
show and irs websire) and then fed wich it on Good Vormorg
Amenca the next moming—which 15 what caused Lucianne
Goldberg to whoop into the phone on januar: 31

From tha point. »avs Bob Woodward. che Wishngron Post
reporter wwho reamed up with Carl Bernstein in Warergate.
there was "4 hienzy unlike anvthing vou ever saw in
Watergace.. We need 0 remember that tor the fiest =ight or
aine months of Watergate. there were onlv six reporrers work
ing on it tull rime”

Whar toilows is 2 log of the first—and most runous—-three
weeks of that trenzv. It should be resd with one often-aver.
Teoked realirv in mind: All of it—cvery bullcan. every hour of
talh radio. aven segment of cuble news specials. every Jav Leno
roke. everv websire page. everv Congressional pronounce-
ment—would be based on 1 woman laoking for 1 book deal
wan had surreptiniousiy ped some of her convenations with
a xi-vear-old “triend” whom none ot the reporters ot pundits
had talked ro

JACK? DO

The Speculators:
Jackie Judd's T:00 a.M. Good Morning America
report is 4 bombwhell. Citing "2 wource.” Judd savs Lewinsky
can be heard on 1 tape chuming the president told her o denv
an affair and chat Jordan “instructed her o tie.” Again. chose
can't be the tpes Tripp made on her own, because Newsiveek
would have heard that

Switching to the pundits. ABC's Stephanopoulos. the for-
mer Clinton nde. seconds 1 notion brought up tive minutes
carlier by Sam Donsidun. saving: “There's no question thac



it Ithe allegations] are true . . it could lead to impeachment
proceedings.” It has taken less than ~o minures from the break-
, of the storv of an intern talking on the phone for the dis-
sion to escatate to talk of impeachment
At ~:30. the show's newscaseer savs that * nve sources™ have
enld ABC's Jackie Judd that both fordan and the president
istsucted her 1o lie under oath.” Asked later what happened
... that half hour to double her surces. Judd savs.”] dhnk |
was trying w be extra~caretul che first rime. We acrually had 2

of saurces.”

wisit To A Museum, Then Payback Time:

For The New York Times, the intern story
gan the way Watergawe had: The Washingson Poss had caught
¢ Paper of Record asteep.

“Drudge was just not something on our radar screens.” one

Times Washingron reporter recalls. And while some in the bureau
d noticed Kristol's comment on This Week, they hadn'c paid

...uch areention so i, much less allowed it to mar the three-day

Martin Luther King Day weekend.

Worse. when the Times people awoke on Wednesday and
w the fron-page Poit story or caught the aews on Good
sdorming Amevrca. there was litdle chey could do to get an early
start on catching up. The office had arranged a special tour of
new exhibic of old Times fronc pages at Washingron's
orcoran Gallery of Art. and two seporters would lacer recalt
that there was pressure on them (o rm out in good numbers.
<o untii sbout 1e:00 that morning, most of the Times's talent
a5 0N 2 museum tour.
Not Jetf Gerth. He skipped the rour.
In erms of being a sleuth. Gerth is more Isikoff than
*ikoff. Now ¢3, he has covered cvervthing from organized
ime. to global business regulacion, to campuign tinance, to
1ood saferv in his 31 vears at the Times And in 1992, he had
broken the first Whitewater storv.
Now. recalls anather Times reporrer. Gerth got “hold of his
2n Saarr people and plaved a real guilt wrip on them. They'd
juse made him look bad and he was Me. Whitewater.” (Gerth
now refuses (0 comment on his sowrces. except o say that “you
an wmply whae vou wane. but { abways have muluple sources.”
{e adds: "1 duin'¢ teel bad about mussing this because 1 was
never inrerested n touchang the sex stories.™)
Getung leaks from law enforcement officials—especially
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The anchors are with the Pope in Havana but the headkne
is Lewinsky, and the heart of al three reports features a
correspondent whe, citing anomymous sources, has clearly

been given extensive information by Starr’s office.

Al Monica A The Time:

At 6:00 r.m. the MSNBC Internet news service,
which beginning at +1.0n AM. had headlined the Lewansky seory
“A Presidential Denial.” 15 now calling i “Crisis at the Top.”
with the sub-headline “Sex allegations threaten to consume
White House.” Meantme, MSNBC's sister cable- TV channel is
talking about the intern allegations almost nonstop. For the next
100 dlays, the fledgling cable channel would become vimually all
Monica, all the time.

The Post and ABC stories (plus a front-
pager in the Los dngeics Times that has dmoss 35 much iofor-
mauon as the Posn have now made 2 joke out of the 1dea thac
Isikoff's story can hold until next week. So. at abaut =:00 P3L,
Newswerk goes on-iine.

Iikoff's furiously tvped story loads up evervthing he
knows, What's notable is thar he now doesn’t mention what he
later says was a kev ¢exchange on the tpes he heard. the ques-
ton-and-answer that had caused his edicors o hold the story:
the fact that on those tapes Lewinsky answers. “No.” when
Tripp asks. “He {the president] knows vou're gowg 10 lie.
You've told him, haven's vou?”

Live From Havana:

Each of the three broadcast network news
anchors is five in Havana for the Pope visit, but the headline
for each show is Lewinsky—and the heart of all three reports
features a correspondent who. citng anonvmous sources. has
dearly been given extensive information by Starr's office.
Starr And Leaks:

On April 15, during a 90-minute interview with

Atormauon bout prospecrive or actual grand jury p dings
where the leaks are illegal—is usually a cac-and-mouse process.
The prosecusors know thev ate doing something wrong, and
hev worry about whom thev can trust. You run a guess by

omeonc. Thev answer vaguely but encouragingly. You push 3
lirde bit more. and they let on a bit more. Then vou v some-
one clie. agmn strecching what vou shink vou know with 1 guess
3¢ wo to sec if that person witl confirm vour suspicion by sav-
ng somerhing like, “You're not far off " Then vou go back to the
first petson for vonfirmation. [t s almost never as easy as it seerns
when 2 sorv 15 published or brogdeast that savs. “sources sav.”

But this morming, while he did not, he Later asserted. smply
call one “magic phone number” and get it all. Gerth had an easier,
fascer ame of it. ~ By about mudday, Jett had + memo that was about
as comprehensive 35 vou could imagine. which he kept supple-
menging, realls Michael Oreskes. the Times's Washington bureau
chuet. Gerth freely shared bus memo with evervone in the office.

Sarr, | am ded of the kind of old-world straighe arrow
that he is. Starr is the opposite of slick—whuch in this case
means he doesn 't lie when asked 2 straight. it unexpected. ques-
tion. Afer he expresses disappointment with mv insistence that
our conversation not be off the record or on background. [ ask
a seres of questions not aboue his invesuganon. but abour dis-
cussions he or his depuries might have had with reporters. |
make clear chas these questions are based not onlv on the obvi-
ous fact that manv of the stories bout the investigat:on seem 1o
have onl been bl 10 have come trom his office. but dso on
what reportecs of editors ar six different news organizations
have told me and. @ dhree caves. on documents | have wen
naming his otfice a5 a source for their reporunyg sbout the
Lewinsk allegations

Details of his answers are reported below. % 1 general
mateer. in tesponse (0 an openung “Have vou ever 2" ques-
tion. Seast hesitates, then acknowledges that he has often
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qalked to various reporters wichout allowing his name to be
used and chat his prime deputv. Jackie Bennect. Jr. has been
acuvely involved in “brieting” reporters. especially after che
Lewinsky scorv broke. “I have talked with reporters on back-
ground on same uccasions. " he savs. “but Jackic has been che
primary person involved 1n thac. He has spent much of his
ame uiking o individual reporers.”

Starr maincains chac chere was “nothing 1mproper” about
him and his deputies speaking with reporters "because we never
discussed grand jury proceedings.”

If there was nothing improper. why hadn'¢ he or Bennetr
ever been quoted by name on the record?

“You'd have to ask fackie.” Starr replies.

Aren’s these appasenc leaks violations of the federal law
commonly referred to s “rule 6-E." that prohibirs prosecurors
from reveaing grand jurv intormation?

“Weil, 1t 15 definutely not grand jurv information. 1f vou are

“ have talked with reporters on background on some
occasions,” says Starr, “but Jackie [Bennett] has been the
primary person involved in that He has spent much of his
time talking to individual reporters.”

raikung about whar wirnzsses cell FBL agents or us bepare cive

tesuts Detore the grand ure o 2bout related matters.” he

repies “So. it's nor 6-

¥ ract. there ave court decisions fincluding onr in early
vorom he Wasmngron., D O federal appeals court with
junsdtuon over this Starr grand v that have rubed explicie-

iv thar fedking information about prospective witnesses who
mught tesure at 3 grand jur or abour expectad tesumony. or
about negotiatons regarding immunit for tesnmonny: or abour
the strategy of 1 grand yurv proceeding all Fll within the crim-
inal prohibition. And Starr himsel! s been quored on ar lease
one¢ occasion saving the same thing. On February 5. durtng one
of hus sidewalk press conterences. Starr refused o comment on
the Lewinsky investigation s status. He couldn  talk, he said then
on camera, *about the status of someone who might be 4 wit-
ness “oecause’ that goes to he heart of the grand urv process ~

Moreover. whether or nor the cnminal taw applics to these
discussions beaween reporters and Stars and his deputies. i
clearl a2 violation of both Justicc Department prosccuronal
guideiines and the bar's cthical code for prosecutors to leak sub-
stnte information about pending iavestigations to the press

What abour that? [ ask Scarr. Wis he conceding unethical
but riot illegal leaks?

Perhaps realizing thac he has aready conceded 100 much.
Start reverts to 1 ratonafization so scunning thar two davs lacer
I called his just-hured spokesman. Charles Bakalv. who sac in on
much of the Starr intenview. to make sure [ heard it correctly.
(Bakalv said that | had.i
“Thar would be true.” Searr savs. “encept in the cise or 251t
wation where what we are doing is countering misintormation
that 1s being spread about var investigation in order to discred-
it our office and our dedicated career prosecutors [ chink 1t
is our obligation to counter that kind of misinformation. .and

it s our obligation o engender public confidence in the work

ot this office. We have 1 dun to promote contidence m the
work of this office.”

In other words. Starr 15 claming i free pass. For even
assuming char hus ieaks e are not illegal under 6-E—which
again. is 2 huge assumprion—he's saving tha thev are not
unechical escher, because thev are umed ar negaring artacks and
promorng contidence 1n the work of his office. Which. of
course, could be said about anv Ieak from any prosecutor that
atternprs to show that 1n investiganion is making progress in
going after the bad guvs.

Asked owo davs atter the St intenview about dus appazent
loophole 1 the ethical prohibunions against leaks {again, even
assurming they are not dlegal), Starr's depun: Bennent. says. "It is
truc thar Kem s view is that . the public has a nght o know abouc
ourvork—o the =xeene that it doss ot violare legal requirements.”

s tor why. <t ait of this 15 proper. Scarr of he had not been
quored by name on the rzcord countering all this msintorma-
tion. Benners savs. “ thank 1 have been quoted on occasion

ANEXIS check of il sconies by mator newspapers. mag
zines. and nevork news organizanons concerning the first
month of the Lewmnsky storv did not turn up anv exampies of
Bennert bang quored by name irung about the progress o
particulars of the invesngation

As for the comprehensive nerwork repors sbout the
Lewinsks invesrigation aured on the firse night the seorv brok
Starr cont:
of the das orieting the presc ' Bur he asserts again thar Bennee

s m our ineerview that Bennett had spent “much

had done nnthing :mproper because his efforts were direcred 4
countening the impression that Searr s office had mproperiv
excended uts jurisdicrion or had mustreuted Lewinsiy. In none ot
these reports 5 Benners quoted by name

Asked it he had spoken to the aetwerk Lorrespondenss. or
to Schrmudr of the sz of 10 Gerth
“Ken has saud what he sand bar | am not going fo answer
ANV QUESTIONS IDOUT ANV PAFICUIAS JOM rsatsons | Aad with an
members ot the presy . L don ©Luns s a0t o vour business

The reporzers -

sources—which. of course. 15 what e should do it thev have
promused their sources onymin
Applying The Pressure:
There is 2 purpose to these January 21 leak:
bevond glonifving Starr and embarrassing the president. On
this dav. the dav that the ston breaks. Searr s people are agur
negotiaring with Lewinsky s lawver, Wiiham Ginsbusg  The
morc thev can make me feel like they have 3 strong case with-
out me.” savs Ginsburg. “the more pressute they nigure | Il oc
under And the same | guess is true tor Vernon lordan Thev
want him o thp. wo.”

The most laughabiv lapdog-like work omes from NBC
David Bloom who. chroughout this storv. would perform as 2
virtual stenographer tor Starr. In u report lasting about owo
minutes. he uses the terms “sources »av five umes and “law
enforcement source” awice. ending omuously with chis: "One
law enforcement source puc it this wav. quote. W re going 1o
dangle an indicement in tront of her Lewiasky] and see where
chat gets us. " Bloom 15 clearly helping Scarr rulbill his duev to
“engender conlidence in the work of” his office

CBS’, Dan Ruther and the nenvork s chief White House
correspondent. Scote Peilev. are more circumspect. Rathee

ot the Tones. Benneo sad.

.ommen: on ines

rolted decaned i
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Clinton’s ¢ on National Public Radio
and The NewsHaur wieh fim Lebrer s “fat-our” denials, and
he repeatedly emphasizes that none of the allegations have
been proven.

Ar ABC. Sam Donaldson dissects what he sees as the tenca-
civeness of the president’s denials. Then. Jackie judd. citng 2
“source who has heard the mpes” thac Tripp made ac the Ria-
Cazlwon under the Starr people’s direction (which means a¢ this
point chac only Sarr’s office can possibly be the source), savs
that Lewinsky can be heard on che tapes saying thar “Jordan
instructed her 1o lie under oath.” The Searr people are clearly
using one of the three reporrers chey know best and trust the
mwost (che other two being likoff and the Aosr's Susan Schmidt)
“to engy public confidence” in their work—and t step up
the pressure on Lewinsky and Jordan.

When asked specifically abour these three reporrers during
our interview, Starr acknowledges thar his depury, Benner, has
alked “extensively” o each. He chen refers me to Bennex for
deails. Bennerr refuses to comment on any talks he had had
with the Gvored three. In none of their reports is Bennert ever
quoted by name.

The

Twenty years ago a story of this scope would
have had a chance to catch a breath after the nerwork evening
newscasts. The next round of coverage would not come undl
the moming papers. Now it is only after the nerworks’
evening news that the story achieves maximum velocity. It's
then that alk relevision gets to use ic © All its need for the
news that is gold—the type that can generate ratings with
inexpensive talking heads racher than expensive reporters in
the field.

On CNN's Larry King Live. Evan Thomas of Newweek
leads off wath his description of the Lewinsky tapes he had
heard.

“Our PR department decided to do a bliz on reievision and
get all of us our there.” Thomas later explains. “It's something
the newsweeklies always want w do nowadays—get mentioned
and get noticed—and in this storv we really wanced to be iden-
titied wich 1t because it was our story. . . . You need to be care-
ful about relevision.” adds Thomas. “They trv to lure you into
saving more than vou know. into saving something new. Ir's a
trap. and after a few days | hased it.”

Thomas tells a calier who asks how he :an know the apes
arc legiimate that one of the reasons that Newsurek did not run
1ts storv thar weekend was that it could rot auch the

peoplel, who had not heard the Lewinsky rapes but is on the
show to talk about them anvway and does so happilv; and one
Dolly Browning, who has wrimen 4 novel {agented by
Lucianne Goldberg). which is described as a fictionalized ver-
sion of her own long affair with Bill Clinton. Add three more
lawyer-pundirs and Rivera (who also has 2 law degree}. and
you have a kind of dinner partv conversation from hell. in
which anv and all varietv of truth. speculation, fiction. and
ax-grinding are thrown together for the viewing public t sort
out for themselves.

Over at MSNBC. we bind The Big Show with Kewth
Ofbermann. which features much che same mixeure but with a
meorc sarcastic and less ineelligent host. The blizing
Newsweeker here is Howard Fineman. the maganne's chict
political correspondent. According to Thomas and Lsikotf.
Fineman hadn't even known about the Lewinsk storv until
after Drudge leaked it much less heard the tapes. 2 poine
Fineman later concedes o me.

“We have heard some ot the tapes.” Fineman begins. not
relting his viewers how rova) his use of “we” reallv is. After
describing whar everyone chse by aow has said s on them, he
adds something new. revealing that “we™ have “contirmed.

Iv. the dent's own vowe on Monica Lewinsky's

tapes. That's a new explanarion. and. if sincere. ir raises che
question of why Newsueek went on-line woday wath its story: for
the magazine cerrainly can't have auchenticared the rapes since
it heard them that Sarurday morning because i did not get
keep copies

Whatever these nits. King's show, which includes former
Clinton aides james Carville and Dec Dee Myers as well as
Ronald Reagan and George Bush press secrerary Marlin
Firrwater. does provide a good. lively introduction to the srory:

Geraldo Rivera, on CNBC's Rivera Live. provides quite a
bit more. His guests include Paula Jones spokeswoman Susan
Carpenter McMillan: William Ginsburg, who tor dhis hour is
in his “I-can ‘t-say-anything” mode: a Newtwerk editor named
Jon Meacham (apparendy onc of Thomas's TV-bliax squad

answering machine. We haven't heard that tape. bur we know
pretty authoritatively char app Iv the president’'s voice is on
her tape machine. ... It true. how idiotc of the President of the
Unired Saates.” Fineman declares.

Nearly four months later. as of this writing, there is no con-
tirmation of that tape. let alone contirmation thae. if dhere is
one. it incriminates the peesident in anvthing

“Television is definitcly more loosev-goosev than print,”
Fineman later explains. *And 1 have loosened up myself. some-
times o my demment .. and sud things thae were untur or
worsc. ... It's like vou're doing vour fins draft with no lavers of
edicors and no rewnites and it st goes out ro millions of people.”

Within 3 week. Fineman would become 3 regular on-air
nightime and weckend analvst for NBC. MSNBC. and
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CNBC for an annual fee chac he says is “in che ballpark® of
$65.000. Thac's about 4o percent of his dav-job Newswer salary
for whar he estimares to be § tc 10 percent of the time he works
for the magazine.

“We didn't let our reporters actively covering this go on
television. except for Bob (Woodward], who essendially talked
about Watergate.” The Washingon Pori's Downie later says.
“They're supposed to be reporters. noc people giving spin or
expressing a point of view. And if | were running Time or
Newsweek | would have the same view.”

“Len and [ have a different view on that.” counters
Newsweek editor in chiet Richard Smith, who also notes that
“the people on our staff who were reailv in the know—Isikoff,
McDaniel. Thomas—were among the most sober. thoughctul
voices vou heard. Buc vou can find people in our organization
or any organization that, given the voracious maw that elec-
tronic journalism has become, were tempted to say more than
thev knew.”

Another Olbermann guese is his NBC colleague Tim
Russert. the NBC Washingron bureau chief and .Meer The Press
host. “One of hus best friends told me roday,” savs Russert.
refernng o the president. “'if chis is true. he has o get out of
town.’ . . Whether it will come o that. [ don't know. and |
don’t think it's nght or fair o be in the speculation game.”

But alk TV i the speculation game. So. after taiung 1
breach. Russert continues: “But [ do not underestimate anything
happening at this pornc. The next 48 t© 2 hours are crivical.”

Olbermann’s MSNBC show, which runs from 8:00 to g:00
P castern time. debuted last October. A marquee newscaster ar
the ESPN cabie sports nerwork. Ofbermann had been lured by
big budks and the promise of aggressive promotion thar would
put hum 2nd MSNBC-—the Microsoft-NBC ioint venture chal-
fenge 10 CNN—on the map. Now, as his show wraps on this first
nughe of the scandal. his producers are alreadv alking among
themselves in che control room abour using che intern scandal o
birth a whole new show called Whire House m Crisw. That show
would debut at 11:00 on February 3. And MSNBC otficials
would later make no bones of the fact that with that show. and
with Olbermann’s 8: P show and, indeed, with the entitety
of their ralk-news daviime programming, thev were hell-benc on
using the intern scandal <o do for their encire nework what the
[ranian hoscage cnsis had done for 4 half-hour ABC program
called Vighehine in 1979.

Indeed. MSNBC's use of the alleged intern scandal was
endemic o how all >4-hour cable news networks and all aatk
radio had come to use such topics in the {ate 1990s. For these talk
machines. the subject macer isn't amply a queston of bumping
crculaon a bic for a day or 2 week, the way it is for traditional
newspapers or magazines, or of boosting ratings for 2 part of 2
half-houc show o an hour magazine program the way it is for net-
work television. Racher it's 2 marer of igniting a rocket under the
entire revenue structure of the enterprise.

Thus. while the three broadcast nerworks™ evening news
ratings increased a rotal of abou six percent in the week begin-
ning on this day (January 21). MSNBC's average rating for its
entire 24-hour day—a day when almost all of its coverage was
devoted o the intern scandal—increased by 131 percent.
Which meant that its revenue from advertising (which is the
only revenuc thar varies from week o week in cable relevision)
would also jump 131 percent if it could sustain dhac increase.

Taday's Wall Lanee bectars lsubafT
abayt the plaxtem dress.

The Times gets up off the mat with a com-
prehensive page-one repoit cthat leads with the presiden:’s
denial—rthen derails the marerial on the @pes. Most of the
country's other newspapers use information trorn the Times
and The Associated Press, which publishes a less complete storv

What al che stones have in common is thai none s based
on firsthand reporting. It is all the prosecutors” of other lawvers’
(*sources”) rendition of what witnesses or porential witnesses
have said. are savirg, or might sav.

“The big difference berween chis and Watergate.” savs Boh
Woodward is that in Watergate. Carl ‘Bernstein; ind | went out
and talked to people whom the prosecutors were ignoring o
didn ¢ know abour. In tact. that's what Watergare was il
abous—the government not doing i5s job when it came (o pros
ecuting chis case. ... And we were able 0 look these people i
the eve and deaide it chey were credible and get the nuances of
what thev were saving Here. the reporung is all abour
lawyers telling reporters what to believe and write.”

Today Fights Back:

After being bested by Jackle Judd and Good
Morning America vesterday. the Today show is fighting back
One advantage che show has is NBC's contract with
Newsiceek's [sikoff. Plus, they have snugged Drudge Bur firse
we hear from Tim Russert. who declares: *[ believe {impeach-
ment] proceedings will begin on the Hill if there is not claricy
given by the president over che next fow weeks.”

Then cohost Mart Lauer peppers Drudge with quesuons
about his journalistic scandards. Then he demands, “Are vou ac
all concerned that vou ve made a mistake here?”

Drudge responds by hurling another sieaze ball: “Not acall.
As a macter of facr. | have reported that there’s a porenuial DNA
erail that would tie Clincon to this voung woman.”

What Drudge is reterring to is his report on the Web the
day before abour 2 semen-suained dress—which is something
Lucianne Goldberg later told me she had heard about from
Tripp and had passed on o Drudge and some other reporters.

Lauer asks for more. “You sav Monica Lewinsky has a piece
of dothing that might have the presidencs semen on it.” he
says. “What evidence do vou have of thae”



“She has bragged - to Mrs. Tripp, who has told this 1o
g 's my und ding.” savs Drudge.

Nexc up is IsikotF (who has already appeared in the first half
hour). Lauer can' let the dress story die. He demands ro know
if Tsikoff "has heard anvhing” about the dress. or if he has any
confirmation of its existence. Isikoff tries to brush him off: “1
have not reported that. and [ am not going to report that until
1 have evidence that itis, in fact, true.”

Lauer doesn'r let go “You're not relling me whether vou've
ever heard it.” he persists. “I've heard lows of wild things. as [ am
sure vou have.” Isikoff replies. clearly frustrated. *But vou don't
go on the air and blab them.” .

Asked {ater why he had given Drudge the opportunitv to
ar any unconfirmed rumors live on national television. ler
alone pressed him about the most sordid one out there. Lauer
says. “Because that storv was out chere. People were starting to
walk about it.” As for why he hectored Isikoff about Drudge's
dress rumor. Lauer says, “I was really just erving o ger him ro
debunk it. not subseantiace it. That's all T was doing ™

in 2 moment rich enough in irony for a remake of the
movie Verwork. Katie Couric follows Lauer's semen interviews
abour an hour later with 2 segment featuring a chiid psvcholo-
gist explaining how to help children “make sense” of “the
Chinton sex scandal.”

Meanwhile, at ABC's Good Morning Amenca. the pundics.
including George Stephanopoulos and Sam Donald: bat
around all manner of rumors and leaks—including 4 dress
abour which “there are alt sorts of reports on the Interner”
(Donaldseni. sexually explicit tapes, and the fact tha the pres-
ident admucted to having “an affair” with Gennifer Flowess in
his Paula Jones deposttion (something also mentioned on
NBC} The only guest who stavs on the straight and narrow is
legal anaivst Jetfrev Toobin.

"1 do have an m.o.,” Toobin explains fater. "These cases
reallv come down to facts - . . and facts rend o be in short sup-
plv a5 the beginning of a storv ike this. So [ jusc try o cmpha-
size the vareer of oprivns based on the factual scenarios
If's mare about journalism than the law. because journalism
{asks; abour facts The problern.” Toobtn continues. "i1s that
it, tor example. vou engage in 1 . . . long discussion sbour the
legal clemencs of obstruction of justice. vou are presupposing
that there was an obstrucrion of some kind. . . . A discussion
sbout the elements of impeachment presupposes thar there’s
some televance to an impeachment discussion. Worse of all.”
he concludes. “all of the Lewinsky discussions were based on
the one hundred percent certainey that they had a sexual rela-
tionship. and there is pressure in thar direction because it
makes the discussion interesting,”

Out Of Havana:

The network evening newscasts have left
Cuba and the Pope behind: the anchors are now reporting trom
Washingron (NBC and CBS) or New York (ABC).

“First we heard that Brokaw was going back.” recalls
CBS's Dan Ruther. “Then we heard Jennings was . . . clearing
out....l ruly wanted 10 stay there and report oa the Pope. bur
1 got the discinct impression [from his bosses in New York]
chac if | staved another minute. | would have been there all
alone and without 1 job. T mighr as well have jusc staved here
forever with Castro.™
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NewsweeK's Howard Fineman had never heard the tapes.
“We have heard some of the tapes,” Fimeman declares
on television, not tefling his viewers how royal his use

of “we” reafly is.

C8S’s Scoop:

For all of Rather’s purported reiuctance, CBS
News now begins (o emerge as 2 place for unexciting but impor-
tant scoops. Tonight. White House correspondent Scort Pellev
reports that the presidenc’s personal secrecarv has been subpoc-
naed to testifv betore the grand jury and thar FBI agents had
gone to her home last nighr. Pelley is also the first 1o report that
Secrer Service records 1ndicate that Lewinsky visited the Whise
House “as recently as last [Decembet].”

‘The Biggest Day In The Clinton Presidency”:
On the Nightly News, NBC White House
correspondent Claire Shipman Gites “mounting crreumstantial
evidence—mussenger recetpts [the ones created by Lucianne
Goldberg's brother's tamily's courter service or reports of
the president s voice on the answering machine of Lewinsky.”

NBC caps us report with 1 discussion between Tom
Brokaw and Tim Russert. “Tim. tomorrow ,Fridav. January 23}
is the biggest day of the Clinton presidency.” Brokaw declares.
Whereupon Russert notes that the kev event of the big day—
Lewinsky's scheduled deposition in the Jones case—is now like-
Iy 10 be postponed. which it was.

Now, It's 2448 Hours:

Russert is nothing if not consistent.
Yesterday he declared thac the president had 48--2 hours @
gwve the country 2 complete explanation. Now on NBC s sis-
ter network. CNBC, he tells Geraldo Ruvera that che presi-
dene “basically has the next 24 1 43 hours 0 . . calk o the
country: either through s press conterence or 1 news inteniew
and explain exactly what happened. whar kind of relationship
he had.”

“ was only rcporting the state of mind of people at the
White House.” Russert later contends. “Even the president. in
those firse few davs. sad he would provide answers sooner
rather than larer.”

Brendan Sullivan To The Rescue:
Over at larry King Live, Newsweek's Evan
Thomas has apparendy forgorten his own worry about
reporters wrving too hard o make news on relevision. “We
undertrand  Brendan Sullivan™—the famed Washingron
lawyer who represenced Oliver North, smong thers. and is 2
partner x the firm where Clinton detense lawves David
Kendallis also 3 parmer—is masterminding a fegal eam” for
the president. Thomas tells King. IF 0. 45 of this wriring. he
has never surtaced. .

“That was juss wrong.” Thomas oncedes ures. “Brendan
may have an informal role.” he adds. “Bur how are vou ever
gonna prove icX”

B6 LSOV IN3LNOD STWWE
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tells Geraldo
abaut “faur
other imerns.”

DAY 3: Friday 1/23/98

Gennifer And Monica:

The Post a story head-
lined “Flowers Feels Vindicared By Report: Similarities Seen In
Relationships.” The storv is based on the false leak dhat the presi-
dent has now acknowledged an *affair™ with Flowers. rather than
the one encounter thar it turns out the president did admit to in
his deposicion. (This exaggeration of whar che president acrually
admined co—not of what might have acruallv happened—will
poitute most subsequent accounts of the deposition.) The paper
also runs an account of the continued sparring between Saart’s
office and Lewinsky lawver William Ginsburg. It's full of anony-
mous sources from Start's side and the on-the-record Ginsburg on

Lewinsky's side. “Thev leak and | patch.” Ginsburg asserts lacer

e
The St. Louls Post-Dispatch (which is a good
b of < ary papers ousside the media
hothouses of Washington. New York. and Los Angeles) leads
witch a storv, “From News Services,” that—by definition in a sit-
uation like this—vacuums up everv leak and rumor about the
investigauon and the Lewinskv-Start negotiations.

Bob Woodward would liter say chat princ had done a much
better job with this storv than television because “it has the time
1o check things out and get it right.” He's generally right about
papers with their own naricnal reporters. like The Washingron
Post. the Los Angeles Times. the Chisago Tribune, USA Today, and
The New York Times. But wodav. as on most davs. the other
pupen—whlch now mostdy use news services and wire reports t©

i nacional bble up the firmed and
unconfirmed from everyplace dx print and television.

It is not a prerty picrure.

And it's a major manifestation of the virus chat will afflicc
chis storv: A rumor or poordy sourced and unconfirmed leak
aired or printed in one national medium ricochess around the
country until it becomes part of the nstional consciousness. In
short, once it's “out chere,” it's reallv out there.

The Missour{ interns:
Today's Post-Dispatch rumor b is

A rumor or poorly sourced and unconfimed
leak aired or printed in one national medium
ricochets all over wtil it becomes part of the
national consciousness. In short, once it's “out
there,” it's really out there.

Job." fe's about how interns ar the two stace legaslatures are cau-
tioned about being wowed by “people of influence and charisma.”

Inside Ken Starr’s Mind:

On The CBS Evening News with Dan Rather,
Phil Jones reports chat “two sources familiar with the indepen-
dent counsel's investigation tell CBS News thar Kenneth Starr is,
quote, “absolutely convinced that Monica Lewinsky was celling
the truch when she was recorded by her friend Linda Tripp.™
The Dress:

ABC's Peter Jennings opens World Naws
Tonighe wich this incroduction: “Todav, someone with specific
knowledge of what it 15 that Monica Lewinsky says really rook
place berween her and the presidene has been talking ©@ ABC's
Jackie Judd.”

Following this buildup. Judd reporrs: “The source says
Monica Lewinsky claims she would visic the White House for
sex with Mr. Clinton in the early evening or early momnings on
the weekends, when certain aides who would find her presence
disturbing were not ar the office. According 0 the source,
Lewinsky savs she saved. apparendy a5 some kind of souvenir, a
navy blue dress with che president’s semen saain on it. If true,
this could provide physical evidence of what really happened.”

Thus source could be someone who has heard the tapes. fe could
even be Linda Tripp. Buc it's not. Although Judd would not com-
ment on her source. Lucanne Goidberg told me that she herself is
the source for dus lackie fudd repert and for others that would fol-
low. And she dums she heard all this from Linda Tripp. but is not
sure chac any of it is on a ape. ( The Ve rrk peopie who heard che
apes sav it is not on wha they heard.) n fact, Gokdberg is not surs
chat Tripp said Lewinsky had ralked sbout having woed 3 dress. as
opposed to 4 dress simply having been suined. “[ might have added
the part about it being saved.” Goldberg wold me.

We can assume that Goldberg is relling the ruth that she's
the source because of what Judd repores next:

“ABC News has obuained documencs thar confirm chat Lew-
insky made effoets 0o stav in contact with the president after she left
che Whice House. . .. These are bills,” she continues, holding some
papers up t the camera, “from a courier service which Lewinsky
uped as leasc seven times berween October ~ and December 8.7

Yes. the courser service—the one owned by Goldberg's
brocher's family. How else bur from Goldberg could Judd have
obained dwet handy records?

supplemented by dhe one kind of national story dhat most news-
papers xcill produce with daeiz own reportens and widh parody-like
whhw* In chis case, it's 2 phece hend-

fined “Missouri, [inots Interns Ave Fully Beieied 0o Pictalls of

Stop Us Before We KN Agaln:

Every two or three days throughout the
reporting of this alleged scandal, the press seems to seop, take a
beeach. and flagellace icself. a5 i 0 say to its sudience, “Seop us



anarry

before we kill again.” Much of it. including a piece by ABC's

Cynthia McFadden and a special on CNN moderared by Jif

Greenfield. would be quite good. Much of it would be quire
the opposite.

For cxample. minures after Judd's scoop, Jennings inwro-
duces Tom Rosenstcil of the Pew Charitable Trus’ Project for
Excellence in Journalism.

Jennings: “How do you think the media is doing, Tom?™

Rosenseeil: “So much of what we have secr in the last dhree
days is speculation, rumor, insuendo.”

you have us ignore them?

Rosensteil: “No. ... But we have reporters go on and char-
acterize secondhand what is on the aapes. ... We've had reporrers
0 on and say that the president has 48 houzs 0 ... put the scan-
dal behind him.”

Jennings: “Okay, Tom Roseaseil, thanks very much.
Critical of the press. Pare of his job.”

A Weakness Fer 24-Yoar-Oide:
Olbermann’s 8ig Show at 8:00 faatures a guest
who says, “Maybe if he swod ... up there and said. T'm sorry.
1 have 2 weakness for 24-vear-olds,” he might ... survive ic.”
The expert: Warergate ex-con John Ehrlichman,
Four Other lnterns:
Geraido Rivera hosts the usual melangs, who
wade all vasiery of wild theories. He calls them his “cast,” and
they include Gennifer Flowers, Paula Jones's lawyer, and some
other lawyers. one of whom is Ann Coulter. 2 Rivera regular
described a3 2 ive “constinutional law attorney.” Asked
hvﬁmifduﬁnhkk‘imy'hlltwin&yhdb&\qt&
toned for “eight to nine hours without an amomey present,”
Coulter counters marter-of-tacely chat it is not 25 bad  “che
President of the United Stases using her to service him. along
with four other interns.”

What's curious about the Rivera show is the way it uses its
NBC bloodline to combine this kind of rollicking garbage with
the more senous contributions of the network's newspeople.
Mised in with the screaming and smearing from Coulter and
the others. are live reports from White House correspondent
Shipman and even taped bites from Tom Brokaw.

It's a fascinating display of corporate synergy. Or perhaps it
s a suicidal. long-term cheapening of a great beand name. True,
the high-low mix helps racings shore-term: but if your business
phnuanwdhorpniuﬁonkwhamamw
it has to be. because anyone can be Drudge—how can this be a
good long:-term business stracegy?

Asked later if she minded being sandwiched in that night
berween Rivera. talking about the president’s “alleged peccadil-
loes.” and Coulter. talking about those “four other incerns.”
Shipﬂunnvs.'h'smndmyw'(adiﬁauulykon:\'ﬂc
with Brokaw than with Olbermann or Geraldo. but [ dhink
Geraldo does 4 prerey good job of separacing our che rumor
from the tact. He's very smart and 1 am not at all uncomiore-
able with his role at NBC.”

Do the NBC and Brokaw brand names get hure by mix-
insdl:mwithGa:Ho?'Gznlhdoavhuhdou.'
Brokaw says. “He doesn't arrive in the guise of someone who
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is going to be a traditional mainstream reporter. . .. And the
public is very good at telling the difference. They have a good
filcer on this scuff”

“In the case of Claire or Tom. thev're being reporters on
Nightly News and being reporcers on Gerslde.” says NBC
News president Andrew Lack lacer. “The shows have ditfer-
ent flavors. bur as long as they don'c change dheir acts. I'm

Tre wides chip that CAN ke
preadenl said it was untar

-Jackie Judd semen dress
seory is spreading. The front page of the New York Posr blares.
“Monica's Love Dress,” with the declarative subhead “Ex-
intern Kepr Gown as Souvenir of Affair.” The scorv quotes

sources.

“She Kepr Sex Dress.” echoes the Daily News.

Some papers across the country also run 3 Unired Press
International wire service story. sent our the night before. sav-
ing thac ABC has quoted an unnamed source saving, “Lewinsky
saved 2 navy blue dress sained with President Clinton's
semen.” 5o now we have a source nor saving that that is whac
Lewinsky says. but just plain stating it.

Lowinsky Not ‘Squeezed”:

Schmidt of The Washington Post does
senography for the prosecuors. Citing “sources close o Saur.”
she writes that Lewinsky's cen-hour session in Adington with
Starr’s deputics and the FBl wasn't really 2 harrowing
encounter, after all. It oaly ook chat long. Schmids writes,
because Lewinsky let it drag on.

“This kind of leak from Searr's shop clearly falls under the
category of what Sare laver contends were “arempts by us o
counter the spread of misinformation.”

In face, in our interview he even cites “correcting allega-
tons about our mode of interrogating a parviculas witness” as
an example of dhe kind of press briefing Bennett had under-
taken, But s an atcempr 10 affect public percepion—and 2
potential jury; perception—it is also a clear violarion of
Justice Deparement guidelines and the lawyer's code of pro-
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Sesignation:
At §:00 r.0. on this Saturday evening, CNN breaks

sunding

dent’s public and carefully
closest friends and advisers. boch in and out of the government,
now tell CNN that they believe he almost cercainly did have a
soxusl melacion{ship] with . . . Lewimky. and they're calking
among themselves sbous the possibilicy of a cesignacion. . .
Mark this momene—about 6:0 24 on Securday, January 24—
1 the heighe o, die frenzy.

“Every one of us senior advisers were sicting there ... in the
Whize House having a mectiog %0 prepae 0 go on the Sunday
wlk shows.” Clinson side Paul Begala laner secalls, “and we heard
Wl outside tying we were talking sbous resignation. ... k was
pure bullshic. And we all went out there and velled a him.”

Buz Blitzer had been careful w sy he was euferring w
Clincon friends in and out of the oot juse w the

<conceming

dress, and dhe like, it should have been no
surprise that some of the presidens’s friends. especially chose
outside the immediace Whice House group working on fight-
ing the storm, would # least “ealk about” resignati

TIME...

[l

-
[N R L

The ‘Come-iither Leek’:
Just aftar the Biitzer resignation-talk story,
CNN produces 3 19+ or 13-second video clip from i archives
thar shows the presidens embracing Lewinsky. She is in a crowd
at 2 Whise House lawn reception. k's the first picture of the two
of them cogether, and it will be sired hundreds of times in the
weeks o follow. usually in slow moton.

*] thought thax showing it once was okay, but that afier thac

DAY 5: Sunday 1. 25.98
3'3!- T The Prosident

At $:00 A, Time magazine director of public
affairs Diana Pearson reporss for work. Pearson. who had
nudybanhdm’ﬁun.whmdawhud

we should have shown ir in contexe.” CNN/US presid

of in-house Her job: w gev Time

he must have embraced 3 hundred people just that way ar that
event. ... [ vold our peopic 0 show it in context.”

So how come we sill have only scen this isolated embrace?
lakl\’aphnmmduaﬁui:wﬁmaﬁd.‘ldon’:hm.‘
he savs. “1 told drem nox o do it. | just don'c know.”

Tomotrow. in its new issue, Newzwerk will make even more
of the picrure. Evan Thomas will pen an asticle char tells readess
 “look closely at those video dlips. There is a Hlirey gir in 2
beret, gazing a licde wo adoringly at the president—who in
wirn gives fer 2 hug daat s just 4 bit wo familiac”

*What Newsswek wroee was just bullshit.” Kaplan assercs.
“There's nothing special sbout that embrace.”

*Any criticism of that is complesely full of shir.” counters
Thomas. “All over Washington you could just feel people react-
ing o thar picture. She had that come-hither loakc.”

Noaven:

According to MSNBC communications director
Maria Battagiia. the fledgling cable necwork soores its highest
ever full-day cacing {outside of its Princess Diana coverage)
soday. By her estimace. “ninecy-five percent of our coverage was
the scandal” The san are Mewsweek pundics likoff and
Jonachan Alver. who hes 4 contract with NBC and ies cable net-
works ® produce pieces and provide commentary.

nagaz g people. Her jol
d_ Her main tool: the press reicase she tinishes & dawn
every Sunday moming that tours the isue that went o press
hud:nidubdwmihtd\mfaaixnmudwk-
vision nerworke. making sure that it reaches che TV peogle in
time to be calked about on the Sunday shows.

This morning she is working with what Time managing
edicor Walter Isaacson later wells me “is our crash efforr 00 carch
up w0 Newsuwek.”

She reads through Time's piece and decides. as she lacer puts
it, thaz "the most carchy irem. and one ching we had that
seemned w be new.” is an unsourced claim buried in Time's
exhauscive repors. in which Lewinsky reporeedly wld Tripp that
if she ever moved back 10 the Whive House from the Pencagon.
she would be “Special Assiscant v the President for blow jobs.”
So. the makes it the headline of her press release.

“| have never scen this.” lsaacson says when askeed sbour
chis press release Fve weeks lacer. “But I have heard about it. and
andlmdn&dmwmha\!bemdlem
We've now taken carcrul steps.” he adds. “00 make sure thac all

veleases are cleared by a top editorial person.”

Fnennhaﬁzrdkpmmddkm.l’umnm
that “in recrospecc ir probably wasn't representative of the
m'ﬂndnuvthu‘mhuhemmdwvinrh
mmm.xommmdmldnm
Sunday morning.”



i ...
“ime’s package of stories is, Indeed, not weil
epresented by thac cawdry press celease. Fabulously written.
wrticularly the main stocy by senior edivor Nancy Gibbs, it
mwﬁmlﬂdsadmﬂh-—h
Cen Scarr's eactics, to Vernon Jordan's rele, 1o Lewinsky's bis,
o Linda Tripp's mocives, w the relevant legal imves. I is il
Wuammmhhmoﬁt
ically, Ve k, which seill has 50
Mumﬁwﬁews&aum—nm-

whelmed and disocganised.
"You can cover 2 lot of sins and reporting gaps wich
Nu:vGibh. Time Inc. edivor in chief Norman Pearlstine
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1 thought that shewing it ence was okay, but after that we
should have shown it in context,” CNI/US president Richard
Kaplan says Later. “Clinton shways embraces poople.__he must
have embraced 100 poople just that way at that event.”

Softening Start’s huage:

Susan Schmidt of The Washington Post beging
this Sunday wich another sofeening of Ken Searr’s image. “(A]
source dose w che prosecucor insised he never intended o
eavesdeop on Jordan o Clinoon,” Schamidt repores.

Lacer,
“A role of 3 kiy," concinues Peaslscing, in wha
would view as an obvious

mdwmﬁhﬂ&lﬁqﬁhm

any investigative reporter in America. ... Remember.” be adds.
“thar in the beginning { Time founder]Hency Luce didn't even
think we needed reparcers, jusc writers who could smdhesize
is what [ chink readers ceally needed "

Truc enough. Bu(ooemldmdm.tmdohﬁlm
Time applied a shovel w reporting what was "out there”
already.

About five weeks after the issue sppeared. [ asked Pearlstine
w0 read the lollowing lines of Gibbs's story:

“Monica Lewinsky's story was 5o tawdry. and 10 devastar-
mpnlwhaldwkmwhthhdﬂubdmhh
would make up such a swory, or that it actually might have
happened. Without proof. both possibilities were left
squirm side b side. . . . As each new tape surfaced, each new
detail arose. ofS«mSemloplhawm‘hu-ndumu
when Hillary was out of cown: of presents sent by mnc' of
2 dark dress saved a5 3 souvenir. sp ‘mdllh ident’s

Angainhed Unde:
On the Sunday Today show, Isikoff—now
openly engaged in punditry and wouting how “genuine” the

mmwﬁ:mﬁhmﬂm

dnn'-ds amdnﬂvanpndndl.mda'l‘npy

's 50-58 At Dest”:

Next up on the Sunday Today show is Tim
Russert, who rakes time out from preparing for Meer The Press
0 vell host Jack Ford char “one (friend] described [President
Clinea] 2 near Houdini-like in his ability w0 escape these
:_«mwmmmmm“ fe-50 at

Moot The Brudge:
On his own show, Russert announces that
umhnmmhupmuvlmbndp

Drudge seizes his moment. When Russere asks about repors
on the tapes of the president and other women, Drudge declares.
“There is mlk all chis town [thac} anodher Whice House seaifer

DNA the American pubhcbepnmppmg&lldmmof
the benetit of the doubt.”

Didn's thar last sencence. for al ics opening qualifiers. sim-
plv throw in a whole bunch of unproved allegations unfairly? [
asked Pearistine. “Yes. [ do have a problem with it. ft seems
have just taken evervthing out there and treaced it as facs.” he
said, chough he added that he wanted to confer with those who
had worked on the story and get back to me.

Three days later. Pearlstine sent a leteer areaching s longer
lercer from Time managing edicor Walter lsaacson defending
the paragraphs. Pearlstine said the lsaacoon lewer made him
more comtortable chan he had been when we spoke. lssacson’s
letuer. citing the qualifiers thac preceded that final sencence,
argued chat “even in hindsight. | do oot think we could have
mndmn.hﬂ\dun}anﬂnpmmwhdm widely
reporved bux dao confirmed o us by investigs . were not

s going w come ou ffom behind the curtains this week... Tihere

are hundreds-—bhundreds, acconding 1 Miss Lewinsky: quocing
Cnwon.” kahﬂmbmbed&dwnfducmn&
keeps denying the charges. “this upcoming week is going to be
one of the worst weeks in che history of this councry.™

“Our Round Table is an op-ed page.” Russert explains laver.
“And Mart Drudge was 2 big plaver—the big plaver—in break-
ing chis seory. ... We can pretend thac the seven ¢o cen million
Americans who were logging on o him don't have the right
see him. bue ! don'c agree.”

The Witness:

On ABC's This Week with Sam Donaldson

& Coleie Roberrs (where the alleged scandal goc is firsc aiting 2

wedtnp).ABC:hch:]nddhawhuCoszobem
are “new reveladions in the alleged affait.”

pm\tnmdwnzpanoumwkvuk'
Otmum what was cnuﬁnnedbvul were oaly the
by i !lululnou‘tw
Thunlpmblcmudnmdnudlqnmuﬂmm
Time's performance in summariting them. And lsaacson’s
qualifiers in calking about them were a lot stronger than most.

Judd then daclares: “ABC News has lexrned dhat Ken Scarr's
investigation has moved well bevond Monica Lewinsky's claims
and aped aonversations that she had an ffair with President
Clinton. Several sources have told us that in the spring of 1996.
the president and Lewinsky were caughe in an intimaee encouner
in a privase area of the White House. It is not dear whether the

0682 15NONVIANY INLNOD ST
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witnesses were Secret Service agents or Whire House sraif.”

There are four things vou nced 1o know about that paragraph:

1. This report surfaces ax che time ther Scarr s people are purting
the most presure on Ginsburg and his cliens 0 have Lewinsky ra-
&ify that she had an affair wich che presidens and thar he pressured
her 1o Lie abous it. “With leaks like that, they were just trying ro
scare me into thinking they had 2 smoking gun and didn’c need
Monica,” Ginsburg asserss later, As if 10 make sure thae the
point isn't losc on Ginsburg, Judd's report concludes chis way:
“This development ... underscores how Ken Scarr is collecting
evidence and wimesses to build a case against the presidenc—a.
case that would not hinge entirely on the word of Monica
Lewinsky.”

2. On the nighe before (Susurday, janary 24) ABC had rele-
vised & one-howr special an the alleged scandal, and, sccording w
anchor Peser Jennings, fudd had wansed 1o air her report chen. Bus.
says Jennings, *I wansed 20 hold it ... | was just not comforsable
with the sourcing.”

“Our anchor and White House reporter.._say bere's something
that we don’t know i true but [we'] tell you anyway..so
we can say we reported it just in case it turns out to be tue,”
says a disgusted NBC reporter. “That's outrageons.”

Asked Later whar happened between late Saturday nighe and
ey Sunday morning o make the story airworthy. Jennings
says, “1 wasn’c there on Sunday, but { am cold thar Jackie worked
on it more and was happy with the sourcing by Sunday... She is
a fabulous reporter, and 1 have no reason 1o doube her....She
plays by the rules and her sourcing is always greac.”

Judd later explains that “there was no start or stopping in
this news cycle. So. yes, berween Saturday night and Sunday
there were new sources.”

3. What can “everal™ sources mean? Webster's dictionary
defines several as “more than two but fewer than manv.”
Didn't Judd even know how many sources she had? Can chere
be anv excuse for this imprecision other than that this was a fig-
ure of speech? “To me.” Judd later explains, “it usually means
2 minimum of three. . . .1 know it was ax least chree. Of course.
1 knew how many it was at the time. but I didn 't think [ need-
ed 0 specifv.”

4. As of this writing, nearly four months after Judd’; ABC

“seoop. " theve is ne sign of these independens wimesses.
“We have not vee retraceed ic.” he savs, “and [ am still happy she’s
had no reason to think we should retract ir....Overall. ABC has
done 2 fabulous job. Our reporting on this has been exmplary.
and | challenge anyone w find where ic hasn'c been.”

“We have not had e retract a single ching,” echoes Judd. 1
still chink chere might be 2 potential witness.” she adds.

Mighebe? A pocensial witress?

“Jackie Judd is 3 first-class reporeer: she's 5o crackpot.™ savs
Richard Kaplan. who is presidenc of CNN bur undil last year
was 2 top news execurive at ABC and used 1o supervise Judd.
1t's an assessment echoed by Judd's current colieagues. wo. Buc
a fist-class reporter needs an edi questioner. J0Mmeone
whbmupmdteudaﬁusaﬂd?lhn’md\udn

Teporter becomes certain cha full speed ahead is the only speed.

This is especially true if the reporter is aggressive and has
been covering a prosecutorial beat wo long. For example.
reporrers who make their careers covering organized ctime can
become so inured to the badness of their targess and to the
righceousness of the prosecutors on the other side that. after 3
while. some believe almost anything the prosecutors cell chem.
There is an aimost complete suspension of the skepricism that
had made chem want to be reporters in the first place.

Thar's what has happened w Jackie Judd this moming.
And apparendy chere was no editor there w stop her. Ir was as
ifin che fabled scenes in the Watergate movie, Al The Previdens’s
Men, when Jason Robards. plaving Washington Post executive
edicor Ben Bradlee. cells his “bovs.” Woodward and Bernscein.
that chey “need more.” they shrug the old man off and ke
their scuff o the printing press.

And as with those organized crime reporters. it may be tha-
Judd—and Schmidt and IsikofF. too—are right 2n genenal abour
President Clinton’s allegiance to his marriage vows. Dirco Ken
Searr. The issue here. though. is whether they re right abour this
particular allegation and are creating the president fily in con-
sidering it. In short, whether there tums out t be a witness or
not. how can fudd defend a January scory declaring thac there
were witnesses by saving four months later that “there still
might be a potencial witness™?

The Witness As Predicate:

Now that Judd's scoop has been aired, Sam
Donaldson uses it as the predicate for much of his questioning
of guests on This Week. Thev include Clinton aide Paul Begala,
who arcacks it as an unsubstanciated leak. and House Judiciary
Cormmitree Chairman Henry Hyvde. who would preside over
any inicial impeachmenc heasings.

Donaldson begins with Hyde by saving, “Corroborating
witnesses have been discovered ... Mr. Chairman. what do vou
chink of that?™

Hyde doesn ¢ bite, “It's an allegation.” he says. “We don't
have any proof of it ver.”

In cheir closing rounduble discussion. Doraldson tells co-
anchor Cokie Roberts. “If he's not telling the truth. | think his
presidency is numbered in davs. . . . Mr. Clinton. if he's not
celling the truth and the evidence shows that. will resign. per-
haps this week.”

“You have Sam Donaison saving it's 3 mareer of days. and
Tim Russert calking about =2 hours—it’s kinda crazy.” Bob
Woodward savs later. “They scem to torget char it was April of
19=4 when the rapes ame out with Nixon saving, “T want vou
10 lie." and it still wok four monchs.”

Three months later. Donaldson detends his prediction. say-
ing, “1 said. ... "if there is evidence.” and 1 thought evidence
would be presented betore now. And 1 clearly meant evidence
dhat is persuasive.”

Ratcheting Up The Story:

At the end of his show, Donaldson takes
Judd's report 4 step further. Instead of Judd's “several sources
have rold us” introduction. Donaldson closes the show by
declasing that “corroboraring witnesses have been found who
caught the president and Miss Lewinsicy in an incimace act in
the Whire House.”



“Someone in the control room asked me t summarize
Jackie's report.” Donaldson explains later. “And one of che
dangers of an ad-lib situation is chac you never say it a5 pre-
cisely as vou would like.” As for the bona fides of the story
three monchs later, Donaldson says, “All [ can say is chax we
believed it was accurate. but people changed their minds abour
what they would sayv.”

Four Sources:

By about 3:00 Sunday afternoon, The New
York Times is drafting its own story about witnesses inter-
rupting the president and Lewinsky. “When 1 saw che judd
report on ABC, [ recognized it as a story we were working
on.” Times Washingron bureau chief Michael Oreskes later
recalls. “Bv che time | came in char afternoon, we had four
sources. And we were preparing 1o lead the Times with it the
next moming.™

Bulletie:

At 4:42 eastern time, Tom Brokaw and Claire
Shipman of NBC break into pre—Super Bowl programming
with che following bulletin:

Brokaw: “There’s an unconfirmed report chat, at some
point, someonc caught the president and Ms. Lewinsky in an
intimate moment. What do vou know about thar®”

Shipman: “Well, sources in Ken Starr's office tell us that
they ace investigating that possibilicy buc that chey haven't con-
firmed it

“Our anchor and White House reporter come on the air
and sav. here’s something that we don'c know is true but we just
thought we'd tell you anyway jusc for the hell of it, so we can
say we reporred it just in case it turns out to be tue.” a dis-
gusted NBC reporer says later. “Thar's outrageous.”

Asked three months later why he aired that kind of “bul-
lecin.” Brokaw says. “That's 2 good question. [ guess it was
because of ABC's report. Our only rationale could be chat ic's
out there. 50 let's talk about it....But in retrospect we shouldn't
have donc it.”

OF course. what Shipman did confirm in that report was
the commission of one cerain felony. though not one involv-
ing the president: The leak of macerial from Starr’s office per-
uining t a grand jury invescigation. For she does tell us chac
her report comes from “sousces in Ken Searr’s office.”

In our later interview. when asked about Shipman’s report,
Starr refers me to Bennett. who, again. refused to discuss any
conversations with specific reporters.

Story
At about 8:00, the Times kilis Its witness story.
According to Oreskes. reporters Stephen Labaton and John
Broder “came in 0 me and said, ‘guess what? We don't have
it. It curns out thac they had fels uncasy. and when they
tracked back our four sources [Broder and Labaton]. con-
cluded thac they were only welling chem what they'd all
heard from the same person—who did not know it first-
hand anyway.
“Sometimes. ially in chis ching, che story vou're
proudest of is the story you don't run.” Oreskes adds. “We were
under enormous pressure on dhis one. . . . People were beating
us. Bur sometimes you juse have to sit there and take ic.”
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Pulling Back:

By the time ABC airs Its svening news at 6:30,
Jackie Judd is pulling back. In the morning. “several sources™
had toid her the president and Lewinsky were caught in che act.
Now we hear from her only that “Searr is investigating claims”
that 2 witness caugh them in the act.

WNET YORKPUS [ ==

P —————
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CAUGHT

DAY 6: Monday 1/26/98

Caught In The Act:

Picking up on Judd's “scoop,” both the Dally
News and Post in New York scream. “Caught in The A
across their front pages this morning. Meanwhiic. the Sr. Lowds
Poss-Dispasch, in a scory bylined “From News Services.” reports
(as do other newspapers using similar wire services) that "ABC
News reported that the presidenc and Lewinsky were caught in
an intimate encounter.”

‘AR This Stuff Floating Around’:

One of the stranger pick-ups of Judd's
witness story comes from che Chicago Tribune. a paper “shue
out of gercing our own scoops from Start because we never
invested in having our people cover him on Whicewater.”
according r0 Washington bureau chiet James Warren.

The Tribune repores what ABC reporred. then savs chat it
could not confirm che stony independently. “T was against using
it. but agreed to chis a5 3 compromise.” Warren explains lacer.

Tribune associate managing ediror tor foreign and nacional
news George de Lama savs later. “We figured thac our readers
had seen it and had access to it. So we had to acknowledge chac
it existed. and we wanted 10 sav we could not confirm it.”

64 1SvDOwEANT 1N INOD STING
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Tt is indeed 2 dilemama. Should a story become a news jtem
that has to be repeated and talked about simply because it is
broadcast the first time? Or should Chicago newspaper readers
be shiclded from ic?

“In retrospecz.” de Lama later concedes, *T wish we had not
published it. .. It s00n became clear 1o us dhar there’s gonna be
all kinds of stuff out there floating around and we should just

Which the Tribune later did, admiesbly, with a scoop inter-
view of press secretary Mike McCurry musing about the possi-
bility that the wuth of the president’s relasionship with
Lewinsky is “comiplicated,” and with 2 swory abous money
going t 2 legal defense fund for Paula Jones being used by
Jones pessonally.

The “Secret Service™ witness stary seems to be a one-source
story from a fifth-hand source. DiGenova (1) heard his wife
(2) talking to a friend (3) of someone (4) who had talked to
someone (5) who said he'd seen Lewinsky with Clsrton.

Desperate Times":

Agaln, Newsweek’s Evan Thomas has forgot-
ten his own admonition about reporvers mouthing off on rete-
vision. On Good Morning America to promoce Newnweek's new
issue, he is asked, “Do the [president’s] advisers chink char the
American people are going to draw some sort of distincrion
berween sexual aces?” To which Thomas replics. as if he knows,
“Desperate times call for desperate measures.”

Mors Pressure On Lowinsky:

On the NBC Nightly News, David Bloom,
with his ever-helpful “sources.” puts more pressure on Lewinsky
and Ginsburg. “{Slources also caution that if no deal is soruck
tonight. [Lewinsky] could be hauled before 2 ... grand jury..as
carly 25 tomorrow.” Four months lacer. there would stifl be no
deal and no Lewinsky testimony.

Monica At The Bates:

On CB8S's evening newscast, Scott Pealley
reporrs that “sources” tell him thar on Januasy 3. Lewinsky was
“denied entry at the [White House] gate™ and “threw a fir,
screaming, ‘Don’t you know who [ am?"™ It's a repory thac does-
n't ger picked up by the rest of the media, despite its apparent
news value: if true, it would mean thar during this exact week
that the president was trying w get Lewinsky to participate in 2
cover-up. she was being rurned away ar the Whire House. But
three monchs Laser Pelley maintains, *1 know this story was true.”

This Just In”: A Seventh-Hland Story:

Larry King Live sesms to be going well
for the presideny. This is the night of the day when the presi-
dent forcetully denied having had sex with “thar woman. Miss
Lewinskv.” Former campaign aide Mandy Grunwald and dhe
Reverend Jesse Jackson (plus the ubiquitous Evan Thomas.
Republican politco Ed Rollins, and former Washingron Post
execurive editor Ben Bradice) are engaged in 2 balanced. calm

discussion for most of the show. Then, with a few minutes left,
King recurns from: a commercial break with a bulletin:

*Panel, this just in from Associated Press. Washingron: A
Secret Service agent is reportedly ready o testify that he saw
President Clinton former White House intern Monica
Lewinsky in 2 compromising positon. The Dalles Merning
News reports tonight [on its website] that it has wlked to an
unidentified lawver familiar with the negotiarions berween the
agent and the office of . . . Ken Starc. The paper quoces the
lawyer as saying che agent is, quore. ‘now a government wit-
ness,” end quote.”

Reread thar paragraph. Ac besc. it's 2 fourth-hand report
(chough. a5 we'll see. it's acrually seventh-hand). The Associated
Press (1) is quoting The Dallas Morning News (2} s quoding an
anonymous lawyer-source (3) as saving thar 2 witness {4) will
say hing. Yer it p the “maybe-Clint ill
vive” tone of the rest of the King show—as it does the remain-
der of Geraldo Rivera's show on CNBC, where he introduces
the AP report as follows: “Uh-oh, hold ic. Oh. hoid it. Hold i,
hold ir, hold it. Bulletin. Bulletin. Bulledin. Associated Press,
three minuces ago. ...

Ninery minutes later, The Dallas Morning Neus pulls the
story, because. the .Veus would later explain. its source called in
w say thev had gotten it wrong.

“You ger handed something, wou read it.” Lary King says
lacer. “1 didn't have ro. but [ kind of feit compelled w. ... It
wasn't the New York Posz. It was the AP and The Dallas Morning
News. It's a dilemma of live relevision. What do you do? You're
at the mercy of what's handed  you.”

CNN president Richard Kaplan says lacer that he had been
asked earlier in the evening by CNN producers who had heard
abou the possible Dallas swory whecher they should use it if the
Morning News indeed published it. He had said no. “But then
Tom Johnson™—CNN's chairman and Kaplan's boss—"called
into the control room.” Kaplan savs. “Tom knew these Dallas
people well and he said they were reliable.”

Johnson says char his go-ahead for CNN: o report the Dadlas
Morning News story came only "after some producer just ripped
it off the wire and had Larrv read ir: 1 chen told them it was
okay to do it on the ten o'dock news show, wo.” Saill. Johnson
confirms chat “it's my faule. | called around 10 the .Morming News

and to AP people. and they assured me on this sory. . . .
The Morning Neus people rold me the source. who was some
lawyer. . .. Bur I'm the one who made the decision.”

Associated Press Washington burcau chief Jonathan
Wollman explains later that AP uses its own judgment in decid-
ing which stories from ocher news organizations w publish on
its wire, He also notes that, soon afver his organization filed the
report that Lanry King read, “we added something from our
own people quoting Secret Service agents as being skeprical of
the Morning News story. Then we added something from the
White House disputing the story.”

In fact, this story was a leak from a Washingvon lawyer
named Joseph diGenova. He and his wife. Victoria Toensig, are
former federal prosecutors who ofen appear on nlk TV,
defending Starr and making the case for the president’s guile.

According to Toensig, she had been approached by a “friend
of someone who is a former worker in dhe White House.”
(Toemiswillmluyifch:p«son'sﬁimdwsam&wia
agenc or a White House steward ) The person who conacted




Toensig rold Toensig thae chis former White House emplovee
had been told by a coworker ar the Whire House that the
mmkﬂhld.m'fm& “seen the president and Lewinsky in

compromising position,” Toensig was asked by the friend
mﬁewrhwﬁumm(mumﬂhmdm:-
ness if this person decided w go to Sarr and calk about what the
alleged firschand witness (dhe coworker) had said.

D!Gelml\adoverhardhumfedmmn;lbupombdl-
ty wich chis friend of the dhand witness. Then,
mdﬁuwuaﬁﬂhludhnd]a:he]dduqonotam(-
ness on Sunday, he “mentioned” w Delles Morning News
lqomDuvdjxhondmhed “heard the same scory that
Judd had broadcast.” Withou celling Jackson, diGenova was
chinking about what he had heard his wife discussing.
However. by the time diGenova had mentoned this
Jackson, unbeknownst o him, the person who had approached
hnwr&onbelnlfofdlu:emndhndmmhadbmkmoﬂ'

discussi dhand witness had no¢ comse for-
vmd. Anuudmg w© Tomn; when Jackson alled her on
Monday and asked her about the story, “I wld him, ‘If Joe [her
husband] told you that, he's wrong. Do not go with that story.’
Bur | guess he didn’t believe me.”

According 1o Toensig, before her talks with the friend of the
pombkmndlwndmmhadbmhmo&'.dwludm—
tioned the possibility of the witness o people in Searr's office—
whmhmwu:huwhen]wnafd\eﬁlmnp\’mtalhd
Starr's office © get a second-source “confirmation,” his second
source was, in fact. no second source ar all. [t was just somcone
plaving back diGenova's now-inoperarive story, which
diGenova's wife had eried o shoot down.

“When | saw Geraldo read the bulletin,” Toensig recalls, “
figured they must have goreen it from someonc else—nor Joe
and cercainly not me. Then [ got 2 call from [the Moming
Naqlhl:rdmmghnndijonakndmemteﬂhxm@n
dhac he was right ... and | immediarely said. 1 old vou you were
wrong carlicr and no to go with it

“This was a single-source storv from me.” diGenova con-
cludes. 'l!hnu@xd\cvddwdunllldﬁdwugvtdmnzngug
tip of what { had heard Vicki talking abour on the phone.”
Jackson of The Dallas Morning News declines o comment on his
convenations with diGenova or his sources for dhe scory.

In shor. this scory of a “Secret Service™ witness seems to have
been a one-tource story from a fifth-hand source: DiGenava (1)
heard his wife (2 calking o a friend (3) of someonc (4) who had
nlked to wmeone (5) who said he'd seen Lewinsky with
Clinton. That makes CNN's report a seventh-hand story.
because we have to add The Dallas Morning News and The
Associared Press w the chain before we get 1o Lamy King,

‘%amﬂlofd\e.’t{-m»‘lﬁum CNN's president
of global g and i rks. Eason Jordan.
mlaur‘Wemmud;mpd:v Az least two senior exec-
wveh:nhatmprd\eohvbdo«-epmd\mmdns
reporting on anything having © do with this swory. ... We've
ha&ddmnsawdwwpwﬁm&esmﬁ
ndmauh«umdﬂn.Onwywwmonwmus

your responsibility.”
'lmtdlmb-m:hmnmmﬁwn
Mmh-nqnnmﬂc& Morning Newr
seporeed.” CBS's Dan Rather remembers. “Thae rumor was all
over the plece. But we just couldn’c nail iz. .. . It was 4 third-
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hand source and mavbe a fourth-hand source.”

“Withour gerting into details. ™ adds Score Pelley of CBS. [ can
el vou thar we just didn't like che sourcing. It was two suspect.”

According to 1 journafisc at ABC, and o two reporters
working on the story chat day at rival news organizations. Jackie
Judd’s sources for her report abous 3 White House witness the
night before were also people in Starr’s office who had heard
abour the supposed secondhand witness. probably from
Toensig. Which would make hers a fifth-hand repor, coo.

Jennings dispuces chis. “I have nio doub that we were on 1o
a different story,” he says. “because | know who our sources
are.” Could his sources. whom he declined to name. have been

plgvlhohzdsnmplvulhdmdkbalhspapu'sm.’
“I'm fully satistied thar they weren't.” he says.

Judd refuses all comment about anwhmg having to do
with sources.”

A Good Day On The Web:

At MSNBC's ambitious website there have
been 830.000 visits today, far more than for any other day.
including the days following the death of Princess Diana.

faces Matt Laner.

BAY 7- Tnesday 1/27/98

The Betracted Story Lives:

The St. Louls Post-Dispatch rsports this
morning that * The Dallas Morning News reported Monday
nighe chat a Secrer Service agent was prepared to restitv that he
saw Clinron and Lewinsky in 2 compromising situation.”

Goodbye:

Tonight is the night of the president's State
of the Union message. and in The Wudingron Post. James
Glassman wrires 2 column saving chat the president should say
he's sorry and chat he’s resigning.

Tecidess idiot':

New York Times op-ed foreign affairs colum-
nist Thomas Friedman wrices sbous his reeling of penonal
betraval: “1 knew he was 3 charming rogue with an sppealing
agenda. but [ didn'e dhink he was 2 reckless idiot with an
appealing agenda.”
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Four

On the Microsoft-owned and Michael
Kinsley-edited Skire web magazine, Jacob Weisberg presents
four options for the president with their chances of success:
Brazen It Ouc 20 percen: Contrition: 5 percent: Fuil
Confession: 1§ percent: and Wag the Dog: » percent.

Circulation Up:

The Washington Post reports that USA Today
prined 20 percenc more copies than usual for its weekend edi-
tion, that CNN's rating are up abour 40 percent, and that Time
added 100,000 copies o its usual newsstand distribution.

“Lat’s Not Ask About Any Rumors’:

The event of the day Is Hlllary Clinton’s
moming appearance on the Todty show, forcefully defending
her husband. Matt Lauer interviews her, and does a cerrific job.

“We found out over the weekend that she was going to go
through with [the long-scheduled interview],” Lauer savs. “On
Monday afternoon | sac down wich {various producers and
NBC News president] Andy Lack ro run through it for about
«wo of three hours. ... . It wasn't so much about questions as
about tone. .. . We talked abour asking her abous whether the
presidenc defines oral sex as sexual relacions. but we decided
that we were not going to ask the Firs Lady of the United States
a question like chat. ; -

“Another thing we decided,” Lauer says. “was that we
were not going to ask a single question based on rumor or
speculation.”

Why was that standard wsed for Mrs. Clincon, bur for no
one else?

“Because we knew we'd run into 4 dead end because she'd
sav. “thar’s based on rumor or 2 sealed document.” or something
Tike that. ‘and I'm nor going to wlk about ir.™

[f only other Zoday guests had that discipline.

ST.LOUIS POST-DISPATCH '

DAY 8: Wednesday 128,98

De As We Say, Not As We De:
The St. Louis Post-Dispatch grests its resders
with an edisodial chat slams Jackie Judd's ABC report sbour a

“witness” and the Dutes Morning News report abour 3 “Secret
Service witness™ as examples of “rumor being reported 1s
news. ... The media would be best 1o stick with rraditional
conventions that require firsthand intormation and confirma-
tion from multiple sources.” savs the paper.

Not mencioned is the fact that the Pase-Disparch had inselt’
reported both stories in its own news columns. Why not’
Willlam Freivogel. who wrote the editorial for che Jose-
Dispasch. explains, “We don'c in general criticize our own
paper. ... This was meant as 2 general commencary.”

€BS" Seott Pelley:
A better scoop than
ABCS

wel
Lewinsky's dress

Thursday 1/29/98

The

The CBS Evening News leads with a scoop.
Scote Pelley reports that “no DNA evidence or stains have
been found on a dress that belongs to Lewinsky.”

“I'd much rather have our scoop about the semen dress
chan the scoop evervone else had.” Pelley says later.

The nexe nighe. Jackie Judd will spin the no-dress seory her
wav, Shell say “law entorcement sources . . . say a dress and
other picces of clothing were tested. buc chat chey had all been
drv-clcancd before the FBI picked chem up from Lewinsky's
apartment.” In other words. the lack of evidence only proves
how clever the criminals are.

Whether it turns out char Bill Clinton had sex with Monica
Lewinsky or not (and whecher it tums out that he stained one
dress or 100 dresses) has nothing to do with the tact that Judd's
every uterance is infected with the clear assumpcion that che
president is guiity at 3 time when no reporter can know dhat.

DAY 10: Frday 7/30/98 -

Those Terrible
The Dally News
about Lewinsky being mobbed by the press when she went
out to dinner in Washingron the night before with Ginsburg.
“The black car being pursued by the paparari echoed the
scene juse before the car crash chat killed Princess Diana.” the
paper teporu.

On the front page of the paper is the paparazi shot of

leads with a story



Lewinsky in che car.
Asked later why his
own paper would help
enhance the market for
paparazzi misconduct by
buving a1 phorograph
caken under circum-
stances thac his paper
described as 5o indimidat-
News owner and copub-
lisher, Mortimer Zucker-
Uc.s i Start break off sty Laky @ man said he would have
‘ Jo v ”‘ wcall me back Hedidn't.

Three Precious Words':

Jaft Greenfieid, who has just joined CNN from
ABC. proves why he may be one of the smarrest people on tele-
vision, On Lerry King Live. he's asked what he thinks of Linda
Tripp having charged today that she was present at 2:00 AM. in
Lewinsky's apartment when the president called one nighr. His
answer: “Well ... since | was not in the rom, have not talked
to Linda Tripp. have not talked to Monica Lewinsky, have not
heard the tape ... I think the best course of arion is for me w
say, ‘1 don't know.” And. you know. | am beginning to chink
those might be the three most precious woeds that we all oughe
t0 ... remember ... This notion of ing ... what ... do we
think che president, if it was the president. might have said to
Monica Lewinsky that Linda Tripp could conceivably have
heard that | haven'r alked o her abous? Il pass.”
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ed Associated Press ston. chat Lewinsky described “every deuail
of an alleged arfair with Clincon during hundreds of hours of
conversations over the last 15 months. [n addition, | was pre-
sent when she received a late night phone call from the presi-
dent. I have also seen numerous gifts they exchanged and heard
several of.her tapes of him.”

Anocher wire service story in the same edicion of the fost-
Dispatch savs Lewinsky lawver Ginsburg denies dhac Tripp “ever
was ‘privy to any conversation’ between Lewinsky and
President Bill Clinton.”

What's most curious about Tripp's statement is that wit-
nesses who are cooperating with prosecutors are routinely for-
bidden from making any public scarements, mcdun.:fornor
being p d chemseives. (Tripp was p

under a Maryland law that prohibits taping u:lephouemnvu—
sations without the consent of bech parties.) “She made her own
decision.” Starr later contends. “You can't control the acrions of
an i it-minded human being,”

Inside the
Strupgle
Between
Chrton and
His Enemies

make good on thacis promise oo give laikoff the best sext in the
house  chey continue 1 rickle oue the alleged concents of the
tapes they made of Tripp and Lewinuky. Now. in is mew issue.
Newsuvek repores thar Lewinskr sold Tripp dhat she had rold
Vernon fordan she would oot sign e afidavic stacing she did
0ot have sex wich the president uncil e goc her 2 job.

In anocher srticle, Nesrvk declases dhat the magazine “has

§ % 2mnoeond seinco sTRS
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de[mm}mmdwam]chawnmhmug

‘When Clineon's depasition is reveabed three weeks later, the
premise of this scoop would tum out 10 be wrong; the president
did noc say he hadn't mer alone with Lewingky.

DAY 13: Monday 2/2.98

the Monica Lewinsky marter is moving swiftly.”

DAY 14: Tuesday 2/3/98
No Secret Service

Agont:
On the Evening News, cUS‘s Pellay says ha has
has conducted an m}tfnal

'xwmmmww;ms Pelley says
later.

DAY 15: Wednesday 2.4, 98

me it was 100 lare,” Simpson says lacer. “He had alveady pushed
the buron.”

“The Whire House had caken the position {in general] thac
it was not commenting,” Musray savs. *So { figured, why waic®
Muerav, mmmmmwwﬁew

and that, “yes. it was in my mind that we could impress chem
whd’ush;ﬂamhns Murray also poinns out that because dw
Joscrmal operated a wire service, instant

lishing decisions was not new 1 us.” ki !

“They got too exciced and Alan rushed to get on celevision,”
asserns one vereran fowrmel reporter, who says he has knowledge
of the decision w publish.

Indeed. Mummay appears on CNBC minutes after be
pushes the burton an his website reciting the Nelvis story,
Almast immediately, the Whise House press office denounces
the sory, and Nelvis's artorney, who seems to be i
with White House lawyers, calls the swory “sbsolucely false
and ircesponsible.”

By the time the acrual newspaper would go w bed taser thar
evening, the journal would pull back. It will report thar the
steward described dhe incident in quastion w Secrer Service per-
sonnel. not w the grand jury.

When the paper sees davlight on February 5. Whive House
psmv\ddu%mwnﬂdammdnjnmhon
line story—and its failure s await comment from him—as
“one of the soriest episodes of jowrnalism I've ever wimessed.”

By Monday. February 9, the feurnel would be forced w
reporc that “White House steward Bavani Nelvis told 4 grand
jury he didn't see President Clinton alone with Moaica
Lewinsky. contrar w 2 repore in The Wall Sorwer fournal tast
week.” And journul managing edivor Paul Steiger would be
quated in the same story as saving, “We deeply regret our ero-
neous teporr of Mr. Nehis's eestimony.”

Could it be thar Judd's report on Sunday night about 2
“witness” carching the president in che act, and The Dailar
Morning News's dead-weong, onc-ourced. fifth-hand report on
Monday night about 2 Secrer Service agenc being ready to tes-
tify, el this report abour Nelvis testifving or. as it later became,
about Nelvis telling 3 Secrer Service agent what he had seen. are
all different versions of the same story? “Yes, [ am sure it's all the
e STy, meTm'ﬁ:hmmewm
tion dhar her husband had averheard became the “sourze™ for
the Dielles Morning News seorv).

OF course. it could ultimarely rurn out thar a credibie wit-
ness chiming 10 have seen the president and Lewinskev in 4
compromising position—or chiming that Neivs wold um or
her about that—docs come forward. By late-May. rumors
wﬁmmwwﬁpmamwm Bur
the poink is that. in eardy February, when these stones are pub-
mMaxMM-.Mnmﬁﬁrbdemmd
the reporting of them 5 breakehrough news is a scandal.

Ne Sther Bitss:
it's near 8:00 r.e. and the networks have
= decide how o handie the fournal’s scoop.

ABC goes halfway: saving Nelvis has been called as 2 wit
mmd‘hwmbmmammwobmz Mr.
Clinton without the president’s knowledge.”

A NBC. “{vice president of NBC News) Bill Wheatler:
[Noginfy Newss esecuave producerj David Doss. and [ were
standing in a cubicle at §:¢o talking inko a conferenct phone
wich Tim Russerr.” Tom Brodaw recalls. “The fowrnal's websioe
sory was moving toward a full-blown siory. Bur we decided,
after ealking wo Tim, that ir disdn ' have legs.”

We almost wene with the Jowrmal story.” CNN's head of



de&nnjoduum“&uhmszwxin
phuafwdnwml\buwmppdu.
“The ditference berween chis and Wacergate,” savs Beokaw.
“is what | call the Big Bang Theory of Joumalism. There's been
a Big Bang and the media have expanded exponentially....Back
then. you had no Nighwline. no weckend Tadey or Geed
Morning Amevica. no Interner, no magazine shows [excepe 6o
Minutes], no C-Span, 0o real ik radio. and no CNN or
MSNBC or Fox News doing news all day. ... As a result of all
thac. the news process has accelerated gready. . . . Something,
some small piece of marter. maybe 2 rumor, can get pulled into
the vacuum 3¢ night on 2 talk show or in thé moming on Imus
[dnmnﬂlvwﬁnudndnbvhnab-nondm.
irreverent political conversation} and ger talked about on radio
or on CNN or MSNBC during the day and pick up some den-
sity, chen get alked about some more or put on 3 websire that
afternoon and pick up more density, and by lace afeernoon |
have to look a something dhar has not just shape and densicy
but some real veneer—and | have 10 decide what 1 do with it.
Thar's kind of what happened with this one.”
msdmwnofdleu:hemkmdmmof
the unsubstantisted Wall Sirver journal is And
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Starr ackmowiedges that he porsomally kad met with [the
Times roportors] about the Batty Currie story, although, be
says, “wy waderstanding was that they vew the substance
of i1 only wanted to talk to them about its timing.”

days because she was with Seare’s people. Among other things.
stys the Timex. Curric has spoken of having retrieved some pres-
Mtheodoﬁo:d\edlvﬁuhudmtqmmﬁndm
surprise Lewinsky questions & his Jones deposition and was
uhhhpudmtw:mmdm‘;\mu
and answers.
Theamdgbyk&'Gadl.Sthbwn andDoan

mmhbmwwmdkmdwkm
"My und ding was that they knew the substance of it....

hnmofduwd\emushmhvof.;-howubk
channels and websices has forever rured dhe old news cycle into
a tomado & right on che money. But the ofien sorry perfor-
mmdhsmmommm—formpk.md\mq
Judd's ABC “scoop” by rushing on that Brokaw-Shipman “bul-
letin™ the prior Sunday of an “unconfirmed report” of 2 witness,
let alone NBC's airing on sister channels MSNBC and CNBC
of any and all rumors—mabies it impossible not to conclude
thar Beokaw is describing an out-of-control process chat he and
his colleagues are often part of. He's like the ariculace alcoholic
at an AA meeting.

= Bhe New fork Cimes wilty

DAY 16: Thursday 2/3/98

No ‘Jam Job’:

The New York Times “bulidog™ edition comes
out conight with 4 Friday morming story that puncrures the rev-
elry among those who hear about it at the White House state
dinner for British Prime Miniscer Tony Blair. It's about Clincon
secretary Betty Currie having not been ar work for “several”

oﬂlvmmadml:.lkm!lmmahmuusmmn.r Scarr urges me
nuknol\ndq;uv!mm—whnh:mu “talked more
extensively with the Time for the soony:” As tor why he had not
bﬁqnndhmihdmwmwhﬂ
savs only thac Bennete “knows abour the ground rules.”

But Bennetc refuses to discuss the ground rules, while
asserving that he was “in no way a source for the information in
the Timer's Betry Currie story.” No one at che Tinser will discuss
their sources for dhis or any odher scorv. but one top Trmes edi-
tor points ous that the reporters could not have cared about dis-
cussing the timing of the story with Searr because “we ran it in
the next available psper” after thar meeting.*

Prepared over several days—"this was not some Sue
Schmide jam job.” says one me—dk Times's Cusrie
soory would stand out nearly four months later as the most
&mq'n;md\epmidem—mdd\eumwbo«bakﬁmhad
not been challenged. Buc although it is precisely wrirten and
creful not o draw conclusions. it will noc be read by the rest
of the press with the same precision.

Conched?:

On Nightline, Ted Xoppel scraps a planned
show on the International Monetary Fund. He opens by
announcing “a late-breaking story™ chat “the president’s per-
sonal secretat * is said to have told investigators that she was
coached by President Clinton o say chings she knew to be
untrue.”

“This was a breaking storv, and the opening hus ro be writ-
een very quickiy.” Koppel later recalls. “Buc right afver chac [
quoted the Timer's language exacty. ... Our opener is like a
magazine cover or news headline: it frequencly will use a grab-
bier verb or adjective than is used lacer on.”

Nightline gucse Sam Donaldson also repears the word
“coached.” Only NPR's Nina Totenberg. another guest. is more
careful: “This storv...is faidy clearly a leak from the prosecutor’s
office and with the excepeion of [the gitts,...it is their character-
ization of what Betey Currie has said.”

By the nexc moming, Currie’s lawver—who was quored
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deep down in the original Times article saying that Curric was
not “aware of any illegal o ethical impropriety by anvone™—

loves reporting the leaks thac trickle out. Bur even more.
reporters love + one-on-one fight. It's more dramatic and easier
w0 und

would issue a statemer- declaring that it is “absolucely

that his client believed that Clinton “tried to influence her rec-
olicction.” The White House. meanwhile. offers its own spin
on the Clinton session with Currie: The president was simply
retteshing his own memory.

Whatever the full storv. what mattets is that the Timesdidn’t
spin it one way or the other. while che rest of the press did.

“Everyone said we said “couching,’ but we didn’t.” Gerth
recalls later. “There was a lot of deliberarion here over what
words went into thac story. ... The story as written. not as inter-
preced. was accurate.”

“[ suill have no idea whether she was coached or not.” says
Times Washington bureau chief Oreskes. “We were acutely
aware of the fact that we were dealing wich descriptions and
partial descriptions that were secondhand.”

DAY 17: Friday
Countorattack:

The morning shows are fllled with talk
about the president “coaching™ Betry Currie. as are the news-
paper headlines. (“Prez Told Me To Lic.” screams the New:
Yore Post.)

But by the afternoon. the Whice House has curned the dav
around. First there is the president’s retaxed. effective perfor-
mance at his afternoon joint press coaference with Prime
Minister Blair. Then chere’s 2 counterattack from his lawyer.
David Kendall, who bashes Starr for alleged unlawful leaks
and distribures 2 1 5-page leter to Scarr thas aims o Jocu-
ment chem.

Kendall's slam works 50 well hat the NBC. ABC. and CBS
evening news <hows lead with ic. The only talk abour the Times
Berry Currie story—the stulf of the Vigheline show the night
betore—comes by way of explaining thac this is the barest leak
thar the Clinton lawyers are 5o angry about.

The reason it's working has to do with the dynamics of the
mediz. True. the press loves a good crime investigation and

98

d—and it makes booking pro and con guests on
the talk shows a breceze.

“We'd been talking bour leaks since chis starred.” says
Whice House spin man Paul Begala, “But somerimes vou just
have to get up ind scream it and starv a food fight to get them
10 write about it.”

“Because we decided not t get into specific denials of most
of this stuff, we could not answer with facs,” concedes former
White House scandal counsel Lanny Davis. “So we answered
with a fight about the process and the prosecuror.”

Now that it has become a Starr-Clinton
food fight, the reporters on the ralk shows are even more tempt-
ed 10 show their real colors. Rather than “analyze” what is hap-
pening in the investigation. tonight they are called upon w cake
sides. It is almost scary co warch peopie who scll chemselves as
unbiased reporters of fact by day become these kind of fierce
advocates x night once the camera goes on.

A good example is Seuart Tavlor. Jr., the serious, scrupulous.
and brilliant senior writer for the Varional fournal wha virtual-
ly starced alt of chis with 2 groundbreaking 1996 piece on the
Paula Jones suit in The American Lawyer that, by Newsweek's
own account, had inspired the Newswerk cover story about the
case. Taylor has become the complete anti-Clinon parvisan. He
makes no bones about it. so much so that the one celevision
show thar prefers calm analysis to food fights— The NewsHour
with Jim Lebrer on PBS—has aiready dropped him from his
legal analyst perch. (I was the co-owner and edicor of The
American Laumer when Taylor's Jones piece was published.)

Now. on Nighdine, Tavlor takes the absurd Searr position as
his own——that if prosecutors leak material coming from their
talks with witnesses as they prepare them for the grand jury. they
are not commirting a crime. because only leaks from acnaal
gxmdjurynsdmnym:ﬁmm'smmdxmum
have ruled. and it's a quite 2 bit of legalistic derring-do. coming
from someone who said 11 davs earlier on Vigheline. in refer-
ring o che president. that “innocent people with nothing to
hide who rell che eruth don't need 1o surround themselves with
phalanxes of lawyers.” (About six weeks after this ,
Taylor would begin negoviating with Stasr to take 2 job advis-
ing Searr and wrixing the i t counsdl's report to the
House of Represenuarives. but he would ultimacely decide not
10 accept the offer

DAY 18: Saturday 27:98

Leaks? What Leake?:
The nation’s newspapers generally highlight
Kendall's leak charges. Many of those writing the scories, such
s Schmidt and Baker of The Washiugson Poss. know from
cheir own experience the charges are true. But they can’c and
WOR't 53y it

Two davs later. media reporter Howand Kuruz of The §
Mngmlhf(whohaboamuibuﬂﬂwd\knupﬁm) x
would write a ssory headlined “With Leaks. Reporters Go With
The Flow.” In the piece. Nurrz describes the “bizarre quality o



the weekend coverage of White House charges chat ... Starr was
illegally leaking. .. As leasc some journalists at each major news
organization know whether Scare's staff is in face dishing on
background. but the stories are written a5 though this were n
impenetrable myvseerv.”

K EXCERFT: DI AND DODI'S FINALDAYS  ELNINO

Betty fume's tale
of the dress
Exclusive: Ginshurg
and Speights on
Morica’s strategy

I

|
T
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|
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" DAY 19: Sunday 2/8/98

Wo Can't Ask:

Time magazine is out this morning with a
cover story entitled ~Trial By Leaks.™ The story has a problem:
It's produced by reporters. writers, and cditors who know the
eruth but can’t wrice ie.

Even a wordsmith as skilled as Time senior editor Nancy
Gibbs—who. as with the first Time Lewinsky cover story. pens
the lead piece here—can'c write around this probiem.
Describing leaks “so fast and steady” that chey are “an under-
ground river.” Gibbs proceeds over five pages simply to
describe all the leaks—in essence republishing even the now-
Jiscredited ones. But nowhere docs she confrone the busic
question the arcicle naises: Aren't Seare's people leaking?
Nowhere do we find 2 Time reporter asking Searr what any
reporter would sk in any other stofy: whether he or Bennert
or anyone else in the office has talked 10 specific reporters who
are the obvious beneficiaries of leaks.
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It's hardly an unimportant question. For in che entice
Lewinsky storv there is a loc more evidence of Statr and some
of his depuries committing chis fclony chan thete is of the pres-
ident or \ernon Jordan commirting 4 felony. The problem is
that the best witnesses—rhe witnesses with firsthand knowl-
edge—are the reporters and editors covering the story.

“We can't ask Suarr or Bennett it they have leaked to this
or that reporter. because we are out there getting those leaks
ourscives from them,” Time managing edicor Walrer [saacson
tater concedes.

The White House spin people are out in
force todav. At noon. on CNN's Luw Edicion with Wolf Bliszer,
twp Clinton advisor Rahm Emanuel charges thar in both che
case of the Wall Streer Journal steward-witness story and che
Times's Berry Curric story. “lawvers representing those individu-
als issued statements saving these stories are blacancly false.”

Not true in terms of the Times. Currie’s lawver had simply
staced that all of the coaching interpretations of thar story—not
the carefully written Times story inelf—were false. In ocher
words, Emanuel has skillfully. and qnicallv. used one bad
storv—rthe Journal s—10 tac the Times story. the facts of which
no one had dispured by that morming (and which no one has
disputed as of this writing, and which remains. with its
accounts of gifts retrieved and cestimony reviewed. the single
most damaging storv for the president).

This raises a larger issue. Because so much of the reporting
of the Lewinsky story would tum out to be discredited, che
journalism chat should nor be discounted by the public will be.
Thar's because the average reader or viewer. especially when
pushed this way by the White House. will not be able to dis-
cern the difference.

DAY 21: Tuesday 2/10/98

A Matter 0f Honor:

Geraldo asks cowboy lawyer Gerry Spence
about 3 "powerrul man of a certain 4ge . . . who 15 accused of
accepting sexual favors from an allegedlv frisky voung
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California girl. Gerry,” Rivera says. “1 believe you have some
folk wisdom to impart>”

Spence dives in: *Why hasn’t he told che truth about this
dlepdpenadﬂb?...lwﬁtﬁnginduﬁd:wwnof
Newcastle the other dav and calking w an old cowboy. And
here's what he had to say abour that. . . . “Well.” he said. ‘Here's
o che heights of heaven and here’s o che depths of hell, and
here’s w the dirry SOB who'd make love t0 2 woman and eell.””

DAY 29: Wednesday 2/11/98

Alone At Last:

Susan Schmidt has another scoop, and it's a
firsthand report, not a leak. This moning she writes thar for-
mer uniformed Secret Service guard Lewis Fox says that he
was posted oucside the Oval Office one Sacurday in the fall of
1995 and he saw che president meet alone with Lewinsky for
40 minutes in the early afternoon. Schmidt makes much of
chis. In her lead sentence, 40 minutes becomes “Monica S.
Lewinsky spent part of a weckend afternoon in late 1995
alone with President Clinton. . . ." And thar, she says, makes
Fox “the first person to publicly say that he saw the president
and Lewinsky alone together.”

Bur there's less here than meers the eve. Strangely. Fox is
paraphrased but not quoted in Schmidt's article because, she
later asserts, “he refused to be quoted.” It's a rare article that is
wholly about an on the record interview with someone {and

“[T}his story was very much driven in the beginning on
- sensitive information that was coming out of the prosecutor’s
“office,” says an internal New York Times publication.

headlined as such) in which that person is not quored at all.

But it rurns out thar Fox had been liberally quoted in his
local Pennsylvani paper and on Pirsburgh selevisi
before Schmidt gor to him. saying that. ves, he had seen the two
alone. but that he doubred anything untoward could have hap-
penedbewmdunmnmnyuysmninmdu&-al
Office and there is such a constant threar of interruption from
people walking in.

Why didn’t Schmide ask Fox if the two could have been
interrupted? “I wasn't interested in his opinion.” she says later.
“Who cares about his opinion? Clinton testified that he was
never alone with her, and chis guy makes him a liae. Period.”

In face. when the president’s deposition in the Jones case is
made public soon after chis ineerview with Schmids, it rurns out
chat Clinron did not restify that he was never alone with Lewinsky.

“This story was.a perfect example of Sue Schmidt’s ara-
tude.” savs Clinton aide Emanuel. “ Anyone who thinks the pres-
ident could do something like that uninterrupted on a f--king
Sacurday is either in fantasy land or doesn't care about facts.
We'te all here on Sarurday at 1:00. We live here, goddamnic.”

The Good, The Bad, And The

it is tempting to dismiss Geraldo Rivera as a
seaze peddler. But he is also one of the smarcest, best-prepared
newspeople ouc chere.

And ronighe, as with many nights of his Lewinsky circus.
he shows it. Talking abour Schmidt's Washingron Post siory
on Secret Service officer Fox. Rivera says. “We note. howev-
er, for the record. thar the agent's story has become . . . {in
Schmidt's hands] far more damning since he firse began talk-
ing about 4 week ago. Back then Fox told a local newspaper
.. . thar it would've been difficult for the two to have had 2
sexual encounter while in the Oval Office because of its
many windows. . . . And we also note for the record that
every allegation [about] purported evewi to the presi-
dent and Monica’s being alone. including lase week's
account of Mr. Nelvis in The Wall Sereer Journal, has so fas

proven erroneous.”

Circus Or Town Meeting?:

Rivera’s show is emblematic of these first
three weeks of coverage of the Lewinsky storv. There was some
good reporting and some sharp analysis. Buc it was mixed in
with so many one-sided leaks and rumors chat it was diluted
into nothi much so chat many opinion polls
showed that 2 majority of Americans believed the president o
be guilty of something he adamanely denied and abour which
there is not ver nearly enough real evidence to know for sure.
one way or the other.

Brokaw may be right: Americans may be good at filtering
out the relizble trom the nonreliable. Tt could also be argued
that. in the old days. any cown meeting would have had some
crazies and gossips take the stage or whisper among the audi-
ence the way the crazies and prosecutor-fed gossips took to
the printing presses and the elecrronic stage in the days fol-
lowing January 21.

But in the end that only euphemizes the appalling picture
of the fourth estate presented by the first three weeks of this
imbroglio.

Because it is episodic. the log presented bove does aot con-
vey that overall picture, nor docs the more subdued coverage of
laxer weeks in this story.

But vou can remember it.

fe's a blizzard of newspaper front pages and magazine cov-
ers and every TV news show and pseudo-news show giving this
story the kind of play that no storv—none. not Princess Diana.
not O.).. and certainly not Watergate—has ever goren.

And 5o much of that coverage was rumors and speculation.

i did

that when a self-stvied C of C d J i
a study ing 1.56% and Allegati ined
in the reporting by major relevision p and

magazines in the tirst six davs of the circus. they found thar 31
percent of the statements were not factual reporting ar ail, but
were “analysis, opinion. specularion. or judgement™: that only
26 percent were based on named sources: and that 30 percent
of all reporting “was effectively based on no sourcing at all by
the news ouder publishing it.”

Ie doesn't take Woodward and Bernseein to know that
most of those anonymous sources were from Suarr's office.
spinning out stories to pressure Lewinsky or other witnesses
and 10 create momentum and a presumprion of guile. [ have
personally seen inrernal memos trom inside three news organi-
zations chat cite Start's office a5 a source. And six ditferent peo-
ple who work ar mainstream news organizations have told me
abou specific leaks.




Here's more specific. tangible. sourced proof of the abvi-
ous: For an internal publication circulated to New York Times
plovees in Apeil. Washingeon editor fil Ab is quot-
ed in 2 discussion abouc problems covering the Lewinsky
uorv as saving, [T]his story was very much driven in the
g on sensitive ink ion that was coming out of
the | pmucumrs office. And the {sourcing] had to be vague,
because it was...given with the understanding thar it would
not be sourced.”

And. as we have seen, Searr himself conceded ro me that he
talked o the 7imes about dhe Berty Carrie story and often
ulked 1o other reporters. and he has all bur fingered Bennere as
1998’s Deep Throat. Moreover, his protestation thar chese
leaks—or “briefings.” as he calls chem—do noc violate the
criminal law, and don’c even violate Justice Department or eth-

iu» e Wastington Post B

ical guidelines if they are intended to enhance confidence in his
office or ta correct the other side’s “misinformarion.” is not
only absurd. but concedes the leaks.

Worse still is the lack of skepticism wich which che press by
and large took these leaks and parroted them.

To be sure. thac kind of leak-report dynamic is commen in
:nm: reporting, where reporters make lawmen look pod and

dants look bad by publishing stories of ng evi-
dence in ongoing m\'emg:mons.

Yet there's a difference here. In che rypical criminal
process. all that bad publicicy hiscorically hasn'c oucweighed
the burden of proof and the abilicy of 2 jun ro focus on the
evidence actually presented at trial. Juries are famous for get-
ting trom “where there's smoke there’s fire™ to looking at
specific evidence. Bur Bill Clinton is not going to have a
crial wich thar kind of jury. If he gets any hearing at all. it
will be an impeachmenc hearing—which is a political
process. & process where all the bad effects of all che leaks
could count. And absent an impeachment hearing, the pres-
ident’s continuing ability o Jdo his job will depend in some
part on his pubiic standing.

Many now agree that it is hard co imagine chat 2 power-
ful independent counsel under no real checks and balances is
what the Founding Fathers had in mind when thev wroce
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Geraldo Rivera's show is emblematic of these first three
weeks of coverage. There was some geod reporting and some
sharp analysis. But it was mixed in with so many one-sided
leaks and rumors that it was dikuted into nothingness.

the Constitution. It is harder still to imagine chac a press
corpchdpmgdmpmmmrmhawolkbvhadhn
whacever he leaks d of i
mspnoouofhlmmdhum—uwlurmfcmdmhad
in mind when they wrote the Fint Amendment. The press,
after all, is the one insticution thar the Founding Fathers per-
manendy protected so thac reporvers could be a check on the
abuse of power.

And it is impossible to imagine that what the founders had
in mind when they wrore the impeachmen clause is that a pres-
ident could be brought down by char prosecutor and by thar
press corps, all because a Linda Tripp and a Lucianne Goldberg
gor an incern to calk into a capped phone abour sex so they
could pur cogether a book deal.

So far. it seems thar the American people understand this,
even if che press doesn'e.

So maybe it's the press that needs to draw lessons from
Pressgate. nor its customers. Or maybe the customers can force
these lessons on the press by being more skeptical of the prod-
uct chac is peddied to them. [ have three such lessons in mind:

*First. consumers of the press should ignore all publications
of newscasts that trv w foist the term “sources” on them unac-
companied by any qualifiers or explanation. The number of
sources should be specified (is it wo or 207} and the knowledge.
perspective, and bias of chose sources should be described, even
if the source cannot be named. (s it a cab driver or a cabinet
officer. a defensc lawyer or a prosecutor?)

*Second. no one should read of listen to 2 media organiza-
tion that repores on another news outlet’s reporting of anvthing
significant and negarive without doing it own verification.

*And, third. no one should read or listen to any media
outler char consistencly shows that it is the lapdog of big, offi-
cial power racher chan a respectful skepric.

The big power here is Ken Starr, Prosecucors usually are
in crime stories. and the independent counsel’s power is
unprecedented.

This is what makes Pressgate—the media s performance in
the lead-up to the Lewinsky storv and in the first weeks of it—

eagerly le the man in power
write the uolv—on:e Linda Tripp and Lucianne Goldberg pur
it together for him.
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UNUEH SEAL
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
. Misc. No. 98-55 (NHI)
(consolidated with Misc. No. 98-177 and
IN RE GRAND JURY PROCEEDINGS . e
‘ : Misc. No. 98-228) FILED
: ] JUN 1g 1998
ORDERTOSHOW-CAUSE — Uscomacom

Prescatly before the Court are three meotions requesting that this Court order the Office of
the Independent Counsel (*01C”) to show cause why it, or individuals therein, should not be beld
in comtempt for violations of Federal Rule of Criminal Procedure 6(e)2).! The first motion for . '
mmm&mmmsx-ss.usﬁyuwmcamwém
mm.wgrms.@g:gdmma,xmumwm
M'smumhmm'mwmhmmmmm
No. 98-177, was filed on May 6, 1998, og behalf of President Clinton by kis personal attorneys
m.wmm.smhﬁi;anmmm,ﬂmmw These parties
and Ms. Lewinsky are collectively ‘movants.” On Junc 16, 1998, the parties who filed Misc.
No. 98:177 filed a third motion for arder 1o show cause, Misc. No. 98-228. The Court will
consolidate these thres motions into a single action and address them together at a show cause
hearing. Sg Fed R Civ. P. 42(a). '

L Standards for Establishing s Prima Facie Violation of Rale 6(e)2)
“The United States Court of Appeals for the District of Columbia Circuit has held that a

='Meﬂex2)pmm%ismmmdjmmdmhmmm
witnesses from disclosing *matters occurring before the grand jury.” Fed R. Crim. P. 6(e)(2). -
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district court “must conduct a ‘show esuse’ bearing” if a motion for arder to show cause |
esmablishes a prima facie violation of Rule 6(¢X2). Saz Bazry v. United States, 865 F.2d 1317,
1321 (D.C. Cir. 1989). To estabiish a prima facic case, movants must show that *media reports
- disciGaed information about ‘matters occuming before the grand jury” and indicated that the
.mﬁﬂnwh@hﬂm-ﬂmdhm' Id.(mons

- omitted). m.mwmhmummmww&
aﬁhunmhﬂﬁun‘am“uﬁnmmwhm
ﬁuwmm«omﬂ.nﬂscﬂgmumvﬁmm
6(cX2), it may order sppropriate refief such a3 contempt sanctions and equitable refief. Seg id. "

.

. had:smupdnn. "gmmmwuuw
mwwmbﬁupﬂj@- 14 The D.C. Circuit recently
mmmmmf&mwmwmmum
quuzkmmmmau@mm.- Inre Mations of Dow Jongs & Co., Nes.
98-3033 and 93-3034, 1998 WL 216042, *3 (D.C. Cir. May 5, 1998) (czuphasis added). Such
m;nm«ﬁmmmummw-uma«mqm
the substanice of testimony,” "actual transcripts,” “the strategy or direction of the investigation,
the defiberations or questions of jurors, and the like." 1, (citations omitted). um.._.
witness's identity, “the fact that be was subpoenaed t testify, the fact that he invoked fa]
peivilege in response 1o questions, [and] the nature of the quiestions aiked" of him sre also secret
maners. d, at *4. The D.C. Clrcuit has also held that *naming or identifying grand jury

b}

2

!
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witesses; quoting or-summarizing grand jury testimony; evaluating testimony; discussing the
scope, focas or direction of the grand jury investigations; end idecxifying documents considersd
by the grand jury and concinsions reached a3 & result of the grand jury investigations” are also
matters protected by Rule 6(e)(2). Eund for

Serv, 656 F.24 856, 369 (D.C. Cir. 1981).

Furthermore, testimocial ot documentary information given 1 OIC investigators or FBI
agents working for the OIC by witnesses who have been subpoenssd 10 appear before the grand
jury, whether such information is given befors or afhe thei testimoay, s prosecied by Rule
6(e)2). Sen Do Jonss. 1998 WL 216042, st 3; I re: The Special Pebenary 1975 Crand Jury
(Bageon. 662 F.24 1232, 1238 (7th Cir 1981), afdl.on ather gronnds, 463 U.S. 476 (1983).
mnmmmmmuhcmhacuwum«m)mn
such informtion? the Independent Cixmsel himself recently conceded this spplication, poting
u%pnw(udquﬂ;dvun&;mkauﬁadmw
m«mum—mﬁﬁudwmmh
eppesrances, o docamenss provided  this Office.” Letter from Mz. Star o Editor of Brill's -
Content of June 16, 1998, &2 (enphasis added). Rule 6(s)2) aiso protects investigative reparts,
Mu;gmxmmmmmm»umjuﬂwmwu
where disclosure would reveal the identities of targets and other wimesses.® Magtin v.
Consultants & Administratoes, Inc.., 966 F.2d 1078, 1097 (7th Cir. 1992).

1 See, 2.2, Opp'n o First Show Cause Motion at 14-15, 36.

’mmcmum«exz)mnmmmmmmu
Comﬁndsﬁaawswmw Ses Davies v, Comm'r of Internal

3

!
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B.  Atribution of Seurce

hmmmmmmwmmumm
mdjm.'wmmdsgmmmm‘hﬁaﬁﬂmthemoﬁhe
inforrestion included stocaeys and agents of the Government* Barry, 365 F2d st 1321. Whea
addhgwmwhnngt@éwdnhmmmmwhmm
mumwﬁ@unﬂwéﬂoﬂnﬂhwm&mélorzdnzm
Thus, if a news report explicitly identifies the source of information protected by Rule 6(eX2),
&mmwﬁm-mhmd&ﬁmﬁ&# While an
mwmum@n-um«um«ow
cloarly supports a peima facio case, it is not necessary for [sn] aricle w expresaly implicate the
MWIumMm]ahmd&md‘ﬁemd
ummmum m.sssmdnlszs(mm
thmaTtbpﬁaeMohmhm...mdelm
mﬁwno@h&d&“mm«m’ 1d. at 1326 (citations
omitted). Addinomlly wdwduwmm&mm«
h@mdm«e)mhkwudmh‘h:w“-hm Id. st 1321. .

‘Wmmpeanhm&midﬂﬁﬁaﬁn&mm{wadqmwm

bOICMMMMBWhnMDMme

Revenne, 68 F.3d 1129, 1130 (9th Cir. 1995); In.xe Grand Jury Matier, 682 F2d 61 (34 Cir.
1982); In re Grand Jury, 510 F. Supp. 112, 115 (D.D.C. 1981). ‘While it is true that disclosure of
mﬂommobuudﬁnmamm«mwwmuymmlmm
ﬂexnmwwmﬂormmzn (Sth Cir.
lmmmmﬂtaCmMManpudm
mmdhnwwldes(cm

4
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violations. The Court finds that the affidavits fail to rebuz the prima facie violations of Rule
6(¢)(2) established by the first show cause motion. Affidavits denrying allegations in a news
report that establishes & prima facie case can, but do not necessarily, rebut the prima facie case.

mm»m:mm&rmﬁﬁenﬁmnmndm

the articles mighr cause & prima facie case to fal if a responsive affidavit denying

the allegstion is made. At the same time, even with such 2 response, the detil as

well as the seriousness of the disclosure may militate in faver of a fiorther

investigation of its source in the form of an evidentiary hearing.
Lance, 610 F.2d at 219 (emphasis added). mc@muummmm
of disclosures t the media of Rule 6(c) material strongly militates in favor of conducting a show

mmmumcaawumcwmum&m _
mwhcbtheOlCme:phcidyWasuﬁ.‘ Moreover, the afSdaviss merely deny
Wwdumwnmwsmuhm»ms@r )
m.umc:m»ucwmmauvmm_mﬂmm
the OIC defines material protected by Rule 6(c) 100 namrowly.* Therefore, the affidavits dissvow
mmm;ymwmmmbbgwcumm:mmmm
boldn?lfepmeaadbym«ﬂ.

* Instead, the OIC claims that the informstion attributed %o OIC sources in the first show
cause motion is not covered by Rule 6(¢). Sc&. 2.2.. Opp'n to First Show Cause Motion, at 35-41.

3 In its Opposition to the first show cause motion, the OIC insisted that Rule 6(¢) does not
apply to information provided by a withess before be or she has testified. Seg, 2.3, Opp'n 0
First Show Cause Motion, at 36 (*The first [pert of the article] conosns a remark purportedly
made by Ms. Lewinsky, and Movant cites no evidence thet she has testified before the grand
Jjury.”). The OIC also incorrectly maintained that Rule 6(c) doss not apply 1o FBI materials
developed for a grand jury investigation. Scoid. ot 14d e spmat3n 2.

]
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Movants in the first show canse motion, counsel for the President and Ms. Lewinsky,

" have requesed access t the gx parte affidavits filed by the OIC. The OIC filed 98 affidavits .-

. withdli:Cm m%dhm&mm&mwwMMd&

' ”uﬁd‘mmmw&mwﬂmwmnmm one

. ana-mmummuwmw hwb

umdumumummmmummum«

" amy OIC employess involved in this grand jury iavestigation. Ses United Statea v, Eiscnberg.

. 711 F2d 959, 964 (11th Cir. 1983).

IL - Mdmumkmumc‘m
4 Mwhﬁumhuﬁbhmhomswnw.

- nwmduumamﬂnummwumn 1998,

ummuwmmmmmaw«em Although

'uwmummmmmmuwmh-m

facie case may be established by oaly one article. Sog Barry, 865 F.2d st 1321, 1325-26.
Exarmples froas the frst show canse motion that estabfish prima facie violations of Rule 6(6X2)
include Tabs 1,2, and 5. Tab 1 i an NBC Nightly News report aired.ou February 4; 1998, that
&d;%hﬁ:oﬁu’uﬂ-mwmlw .
witness's potential testimony before the grand jury, evalustions of such poteatial testimony, and
the strategy and direction of the OIC’s investigation. Sec Dow Jancs, 1998 WL 216042, at *3;
Fund for Constitutional Govt, 656 F.2d st 369. Tﬂ?..NewYotanﬂchmcﬁdcpubﬁlh-ed
on January 23, 1998, and Tab 5, a New Yeik Titiies article published on February 2, 1998, ilic
identify OIC prosecutors as the sources of the reports and aiso improperly disclose what 3
6
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subpoenasd witness has told the O1@ during investigative interviews. Id.

With respect to the second show canse motion, the Court finds that CBS News White
House Correspondent Scott Pelley’s report that “investigators have spent mouths checking out
Tripp's story'snd now ciaim she is, quote ‘completely relisble™ establishes a prima facie
vioiation of Rue 6(¢)2) Tab L, May 3, 1998, Transcripe.. Although the separt does not
awm&mc-umﬁhmw- The sribution to
“investigators” strongly inplies that the source wes izvestigators fiom the OIC, particularly
iven that the *naturs of the information disclosed furcishes the connection” 1 the OIC. Berry.
865 F2 22 1325. OIC investigatuns are the most Hkely ‘lavestigaons® w0 “bave spest months
mmmpp'smrnamhmmn@numnmm h
Tnppuudublcmofnm Gim&awmuvmnyeaﬁuwudfy
before the grand jury, ﬁmumdmmmmuym
Rule 6(e)X(2). &mmammzxm«a.Wesmd
nuﬂwmmdqube@@)} .

mmmmuummmuuummmnwﬁem
Sunfs.cqmmnﬁummw:omhunmmmc
pﬁm;deﬁom«m«ema.mdum'smmmmm
the Opinion not discuss it with the press. wm.&y«uw'smumu _
May 4, 1ws.mmmmumcmuwammmmw
Clinton’s executive privilege claim and that the Court bad denied the clsim. Soc. 8.8, The day

* The Court finds that the Fox News Broadcast sired on May 5, 1998, does not establish a
prima faci¢ violation and therefore will not eatertain further argument reganding this report.
7
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after the leaks, Mr. Starr t0ld reporters.ia frout of his home that be belicved the Opinion was 2 ‘2
magnificent ruling * This comment nof oply confirmed for the press that the Court had indeed
made s decision bat also revealed thar the substance of that decition was favorsble to the OIC. -
The fict that information about the Opinian bad already been loaked st the time of M. Star’s
m&hmmmmnﬁhmmamn*m Ses
 Dow Jones, 1998 WL 216042, st °8 (Rale 6(¢) does not create a type of socrecy which is
mmrﬂhmmqiﬂﬁﬂmwﬂﬂ-m
£23, 891 (D.D.C. 1990) (" The Governmeat is obligated 10 stand silent rogardless of what is
'mum«u,byum) cmumndmda-u
mrdmgmcmﬁaevmdm«emﬂdamhmuﬁm«deww
discazes the ruling. '

| wuhmuuunwmhm&awnnmmmfuu
‘ mmmum«emwwumwmm
Independent Counsels admission % jourtalist Stevea Beill that be and Deputy Independedt =~ "~
Counsel Jackie Beanettspeak 1 reporters on conditon of snoaymity snd his satement 1o Mr.
mum«e)aammnmmwmmuu[umqmm _
mfymmm;urmuw:mdmmmdm«exz)
by the OIC. Sco Steven Bril, “Pressgate.” Brill's Comtent, Aug. 1998, at 132" M. Brill's

&‘Sm's@amdﬁﬁﬁmmmﬁum“

memuwnw Brillsmlc.hehsmt
Mmd&nbmde&elemmh:mmm Brill
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aeganizations have told [him] about specific leaks® also support the Court's findings of prima
. facie violations. Id, at 131, 150. '
OL Procedures for the Show Catise Hearing

‘ﬁemmmm&mams@mnﬂwmu
Cout to conduct 8 show cause hesiing. Barry, 865 F.2d et 1321. Given that the motions
maw@mamq&mhmnmnmm“
hearing, the Court asks movants to ideatify a limited mumber of such reports that they intend to
fiocus on at the show cause hearing. Movants shall iderrtify such news reports for the Court by
June 24, 1998. 1f movarss would like this Court to.consider st the show cause hearing additional
news reports that bave ot been identificdin the three motions," movants shall bave
June 24, 1998, to file another show canse motios. The OIC shall have until June 30, 1998, ©
mhhmydﬁﬁowmmh:l};;ﬁmﬁadwuﬁmwﬁdby
mmmmmmub}ﬁyma-mwmm

The Court will ot hear depositiod festimony t the hearing but will permit live
testimony. MLmud&Olcmnnmmmbumwml, 1998. Asthe -
wﬁspwmmmwmu&;mnuhuummmmm@mm .
be sealed. The Court will release a redacted trazscripe of the bearing, and to that end, the parties

Ummmofumwh&m.hkm_@uymm 1998,

* For example, at the scheduling conference on June 15, 1998, counse! for Mr. Lindsey
WMhhﬁgaLxWTwaﬁ*Ml&lz 1998, considered at the
show cause hearing.
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ORDERED that the three motions or order o show canse in Misc. Nos. 98-55, 98-177,
and 98-228 be, and bereby are, granted; it is further

ORDERED that the three redacted affidavits be, and hereby are, released to movants in
the first show cause motion, counse! for the President and Ms. Lewinsky; it is further

ORDERED that movants shall ideatify for the Court by Jume 24, 1998, a liraited pumber
of news reports that they intend to focus on st the thow cause bearing: it is further

ORDERED that sny additional show cause mations to be considered at the July 6 bearing
tust be filéd by June 24, 1998; it is further '

ORDERED that the OIC shail respond to movants® June 24 submissions-by June 30,
1998; it is further '

ORDERED that movants and the OIC shall subenit witness fists to the Court by July 1, -
1998; it is further o ;

ORDERED that representatives of the OIC appear to show canse why the Office or -
individuals therein should not be held in contempt for violation of Federal Rule of Criminal
Procedure 6(e)2) st 10:00 a.m. in Courtrooisi 4 on July 6, 1998; i is further -

ORDERED that the hearing shall include counsel for President Clinton, Ms. Lewinsky,
tthl;iuHmM:.Lindsy,w.BhnéﬂhLmdﬁeOlC. If there are objections to the
participation of any of these parties, such objections shall be filed by June 24, 1998; it is further .

ORDERED that the parties shall submit proposed redactions to the transcript of the show .
cause hearing within seven days of receiving the official transcript; and it is further
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muummm”mammm
mﬁuhmﬁmﬁ:u&nhuhlﬂynlm- ’
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UNDER SEAL

" DECLARATION

—mnhuﬁwwwmuﬁnmz
T tema S .. v scxigned to the Office of the

- .

. wcmm-d-uwsm _
- _:. I-a-u-uwudwnma.)uuym
" therwonder. '
o= 3 !mmﬂmﬁwcm.uqmupﬁaﬁoamy
~T77 ofthe information quoted ia Mr: Kendall's motion that is subject to Rule 6{c).

o Pursuant 10 28 U.S.C. §1746, I deciare uader peaskty of perjory thai the foregoing is true
7L Becuned February 25 1998
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« * DECLARATION

'L—m»uudww
Ass:sf

S ———— Y
w B

xnmmwudwm«s)uwm

(L]

thereunder. .

1 bave aot knowingly disclosed, directly or indirectly, i organization
ACOwintd )1 o8 Nuﬂ.“l\‘ ualw‘-’.‘:?t”: KSS15C Taw OIC
« ’*ﬁ ath bin e, Rondallic mnotion-that-is-oub} P ‘“-

Pursuant to 28 U.S.C. §1746,{ declars under panalty of pegjury that the foregoing is true

snd correct.

Exacuted: Febxuary(3, 1998
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o' DECLARATION M
—.muumawmwamam
L 1ans SR ‘camently assigned t.the Officsof the

WW('O!C‘)&MW. ) .
. lmhﬁw&!ﬁkﬂcd&hﬁdm«»dmﬁm --
thersunder.

Q Ihnmwm&dycm meg::aam ¢
any mfocmation

meuu&&ﬂﬂldduv-ﬂ«ﬂ«mubh“km .

and correct
_ Executed: . February 23, 1998

-
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UNDER SEAL
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
Misc. Action No. 98-55, 98-177
=d 98-228 (NHD)
2 xggnmmvmocmmos 4 Cousctidusd)  FILED

.
Oc June 19, 1998, the Court ordered the Office af Independen: Counsel ("01C”) and
individual members therein 1o show canse why they should not be beld in contempt for violation
of Fedc:al Rule of Ciminal Procadure 6(eX2). Befors the Court is & motion for production of

mmnmmwmm:.mummi@
Lindscy, and Sidoey Blumenthal ("moveats®). Also befors the Court are the objections of the
oxcm:c.m'so.uofm19.‘|”E'hummuw.uwm'dqu
movants’ motion in part and grant it in pert and will clarify its proposed procedures in light of
the OIC’s objections. ' A )

Firs, Boweves, the Court clarifies its Order of June 19, 1998, 10 make clear that the OIC
iswbep:wam”naémnu;mwﬁumuwun;;é;n;}w “
violatien of this Court's orders that sealed judicial decisians should not be revealed to the public |
mwﬁﬁmpm”wwmdhkﬁ(e).

1. Movants’ Discovery Requests .

Movants seek discovesy fiom the OIC before the show cause bearing in the form of both

- document production and depositions. The OIC opposes this request, urging that movants not be

allowed to intrude into the workisugs of the grand jury.
Mum.ﬁummmmm&muwuﬁ



323

motions for couemp for violstion of Rule 6(¢) may be pursued as a civil cause of action, Bary
v United Staes. 865 F.2d 1317, 1321 (D.C. Ciz. 1989). The cause of action in movants’
motions to show canse is civil; not criminal,' and discovery of relevant evidence is available in
civil sidos. Fed. R. Civ. P. 26(b)(1). The Court found ouly coe.case that mentions discovery
in » Rl 6(c) comemupe sening. 1.1z Honte, 520 F. Supp. 1020, 1022 (W.D. Mo. 1981), s’
673 F.24 211 (3th Cir. 1982), states: -zt[w')d-pqp-nﬁnnmhmu
District Courtin the exercise of its sound discretion can order a bearing and grant reasonsble
discovery in connection therewith.”

The Court will allow discovery restricted 10 matters not covered by Rule 6(e).>” The Court
will arder the OIC 1o produce the documents requested by movants but the OIC shall redact anry -
R 6(e) mamial. Purther, e Couet will allow movants o deposs the OIC axmployess it Esed
hmmum@m@oummm ()OICmiicy
reganting press consects, 2) actoal contacts with the ress by OIC exployess, and (3) specific
represcatations made by the QHC sbout the first two subject aseas. The Court will aso alow
Movents' questioning st the beating will be Emited in the same manner as the deposition
quuuo:ms. The Cout is sacisfied that such questions will lead 10 relevant information. Fed. R.

! Should the Coust find a direct violation of Rule 6(c), the Court reserves the right 1 take
mmmmmw»uwmm.u_ .
Dmofmulﬂ“ﬁldﬂ'ﬂwmdm
See Fed. R. Crim. P. 42(b). -

2 The OIC requests a protective order “barzing any discovery related 1o metiors occuTing
muwn:ww«uuws—uom-dum-m
grant that request.

Nl
P
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Civ.P.26.

1n addition, movasts seek production of §X paric submissicus made by the OIC in
conjunction with its Opposition tn the Show Cause Motioa Sled on February 20, 1998. Insofar
nhmmpmdmmdmuumumum
because the Court already granted that relief. The remainder of the £ pane documents fall
" within Rule 6(c) and the Court will not arder their disclosare w movents.

L. QIC's Chiections o Conrt’s Oner o Show C.

The Court's Order of June 19, 1998, directed that counsel for movants would be included
humqmwmmdmmupﬁ-wmqajﬁmuu ’
procedure by a certain date. The OIC has objected to the presence of counsel for movants at the *
Mmmumuuumm.uﬁuuumm

mmncc&m:-nuummmu.mm
chould be held g pacts. Soc Barry, 865 F.2d at 1321-26. On remand in the Bacry case, the _
distict courtsirongly implies that lainifs were present tthe evidantiary boaring. Ses Bay.
United States, 740 F. Supp. 888, 889 n:1 (D.D.C- 1990) (“lnitially, in preparation for the -
evidentiary bearing following remand, plaintiff sought © present additional materials relating to )
more receat events, which materals bs asscciad would belster bis case. At the bearing. bowever,
plaintif abandoned this effort and stated unequivocally that he would ‘stznd on the record” as it
is currently constituted.”).

mwmumm«;uumu.wmh
violaion of Rule 6(¢) sbould be held X pacs 711 F.24 o 965 (“Targsts’ connsel may thea play
amﬂhWMW‘”dﬂumm
3
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As was staed in Larce. [610 F.2d 202; 219 (Sth Cir. 1980)], ‘such  hearing carries little threat
of conflict with grand jury proceedings.”). It is true that Eiscnberg sets out a different procedure
munuuun.cawhmnmamm-mmw
: dumuasmm.mmmummm
" Rile 6(e) has been violmed. Eiscnberg.'711 F24 st 965. The Baxxy court, however,
m&mmqumm*smuwwmms
‘show cause” hearing .. . .* 365 F2d ot 1321.
mmwmumcmumn-muumm
bsmmhmdmﬁqahmmﬂmmm
anofmmmu. Moreover, the Court believes it can honor this:
mumumc»mnuﬂMmudmm h -
'wbﬁcOlC‘lmndhﬁﬂufbdeﬁeé(e)m ﬁe&mwﬂl
mummmmwmmm-ammuumc Atthe
mdhw&OlCmpe;unmm«e)wmhcomhdmwy'
" t0'rebut the prima facie case.? Also, if deemed necessary, the OIC may file further rebutal ==~
evidence incamens. 'ﬁﬂm.ﬂl F.3d at 966. After the OIC's presentation, movants msy -
mm:mw/umc:wmummwmumumm e .
mwmuménmmmum«e)mmma
the bearing, the OIC may subsit it to the Court at s bench conference or by other appropriate -

3 mmc;mmmumwummmwy
invotve Rule 6(e) materials.
4
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Accordingly, i is this_ef§ ¥ day of jue 1998, -
ORDERED tha the OIC sppeer ai July 6, 1998, 30 show cause why it should not be held
in comempt for violating this Couxt's orders that sealed judiciel decisions shall not be revealed 1o
the pufliZ as well a3 alieged violations of Rule 6(e); it is firther ]
ommuumhm‘ffmuhmduu
President William J! Clinton, the White House, Bruce Lindsey, and Sidney Blumenthal be, and
hereby is, denied in part and granted in part; it is further
ORDERED that movanss’ request that the OIC produce materials filed ex parte by the
OIC on February 20, 1998, be, and hereby s, demied; it i frther )
ommmm'mprmmuoxcﬁnm .
nmeai.mmuo:cu-&@'w}umhbmﬁ
ommumcmé&‘@mwms@n&muw
ORDERED tha the OIC produce those docments 1 movants by Juse 30, 1998; itis
ORDERED that movants’ request 10 subpoens certain witnesses for deposition testimony
uMMMthmmghMWhﬁw
Ordet:'ixisfmher oo )
ommm@mu_wmw«uym'wwm
6e); it is further ‘ ‘
ORDERED that movants' request to subpocna certain witnesses for hearing testimony be,



327

and hereby is, granted. Movants’ questioning at the hearing shall be subject 10 the restrictions
dascribed in this Mamorandum Order. '
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

. Misc. Action No. 98-55, 98-177
D ag s0d 98-228 (NHY)
INRE GRAND JURY PROCEEDINGS toasoiiamepy | FILED

. INDER SEAL . JUL -7 58
o " oRbER W:‘;m“
On June 191958, the Court cuderid the Office of the Independeat Counsel (*0IC) o
sppear sod show cause why it, or individuals therein, should not be beld in contermpt for
violations of Fedetal Rale of Criminal Procedure 6(e)2). I its Jun 19 Order,the Conrt found
umwmwmmdm«em On Jume 26; 1998, the
mm;mmmmmmﬁ-num“m
snd outining the procodures © be followed st thet besing. Based oa the O1C's request, the
Court issued a third drder on June 29, continuing the show cause hering 10 & later date-and
staying discovey in this mater wai July 11, 199 ' .
OnJuly &, 1mumcwmucmmmm el oo
June 26:
abNotios i bereby givea this 6th ddy of Jdy, 1998, tha the United States of
i S o of Appes o o Disictof Cobambin o the ot of s~
Court ensered on the 26¢h day of June, 1998, as well as the order entered on the
19th day of June, 1998. _ . - -
Notice of Appeak: In its notice of sppeal, the OIC does not state the basis for its appeal of the. -
Court’s June 19 and June 26 Orders.
As general rule, f¢be:ling of  notice of appeal i an eveat of juriadictional. . . - -

significance — it confiers jurisdiction on the court of appeals and divests the district court of its. -
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*control over thase expects of the case involved in the sppeal.” Griges v, Providait Conuxnes
Disconnt Co. 459 USS. 56, 58 (1982) (per curiam). *An exceptio t this general tule has been
recognized, however, in cases where an appeal is noticed from an order which is not appealable.
huﬁmh&hmu@hnﬁaﬁqﬂd“w&hu‘
Hammenman v, Peacock, 623 F. Supp. 719, 720-21 (DD.C. 1985) Gobasoa, 1.); see alao Rubry v,
Secretary of the Navy, 365 F:24 385, 389 (96 Cir. 1966, ar. deniad. 386 US. 1011 (1967)
("Where the deficiency in a notics of sppeai, by resson of . . . refierence to 8 non-eppesiable

order, is clear to the district court, it masy disvegard the purparted notice of appeal and procesd
mummuahauwnfm'xmmm

F.RD. 307, 311 (1992) (oting that the éircits ae in accord that the district court’s juriadiction
is not divestad by a potice of ppeal froc an uDsppealable, isterlocutory arder). Witbout such an
exception, a court is powerless to peeveat inteational dilatory tactics, the ponappealing perty's
right 1o coatinuing tral court jurisdiction is left without & remedy, sad the smooth and efficient
functioning of the jodicial mum Sﬂwm-ﬁ'ﬂz-ﬁid 589 -
694 (Sth Cir. 1979) (en banc). o ‘

:n'nmomgo:cxmmp-p&mummmmof
June 19 snd Jue 26 are properiy. appealable orders. Rather than make such s.determination gus --
S0, the Court will order the peties 80 sabumit briefs oa this issue. '

Accordingly, it is this __Z £2¢/ day of July 1998,

ORDERED that the OIC shall subenit t the Court 5o later than 4:00 p.m. on Thuraday,
July 9, 1998, & memocandum stating the basis for its belief that the Court's Orders of June 19 and

2
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"June 26 are properly sppealable orders; and it is flrther '
ommmuumpymuudw-mumu~

12:00 p.m. on Friday, July 10, 1998.
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UNDER SEAL

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Misc. Action No. 98-55, 98-177
INRGGRAND JURY PROCEEDINGS | geos2 Qoo ey

- JuL -9 1338

MAYEMWHITTIIGTON, QLERK
ORDER mu&mm

On July 6, lm&mdwcwcmmm.mofwm
respect v the Court’s Orders of June 19 and June 26. hbo*d;!m 19, the Court found

that movants established prima facie violations of Rule 6(e) by the OIC and required the OIC 10
show cause why it should not be beld in consempt. The Ovder of June 26 outlines the procsdures’
for the evidentiary show cause bearing and permits Emited discovery by movents. OnJuly 7,
1998, the Court ardered the OIC 10 expiain “the basis of its belief that the Court’s Orders of
June 19 and June 26 are properly appealable orders.” That same day, the OIC moved o stay
enfircement of these two Orders'pesding appest--Our Suly 8, 1998; the OIC sdbufineda = """
memorandum asserting the collaeral arder doctrine as the basis-of its notice of appeal. - Upon: -
consideration of this memorandum snd'the motion fior suy, the Court will deny the OIC’s
nqw:f:u.mndium

' The OIC argues that the Court should stay its Orders pending appeal because the OIC has
mummunmhmmwm
Inc. 559 F2d 841, 84243 (D.C. Cir. 1977). The faciors 10 be considered in desermining

whether a stay is warranted are ds follows: ﬂ)hWhhmm&ﬁyvm ’
Mmbmﬁdhwthhhmmwmuw‘
hume:;bsem-my;mdzmdmdnuwﬂlhhmﬁfﬂnmmnm;and(4)
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the public interest in granting the stay.” Ciiomo v. United States Nuclear Regulatory
Commission, 772 F.2d 972, 974 (D.C. Cir. 1985). Contrary to the OIC’s assertian, the Court
finds that the OIC"s prematare notice of appeal meets none of the Holiday Tours factors.
L *kelihood of Success on the Merits

The OIC has ot made out 8 case 0 the merits adequai t pecsit a stay. As the Court
Whhlﬂy7&dﬂ.lmﬁedmﬂlﬁmnwhﬂzadudoemdimﬁe
district court of its jurisdiction. Seg Order of July 7, 1998. The Orders in question are clearly
pot final orders appealable under 28 US.C. § 1291, The finality requirement is “*a historic
characteristic of federal appellate procedure’ that advances the important interest of avoiding
piccemeal review of oagoing disrictcout proceedings,” o “piecemeal review woukd not caly .
delay the ultimane resokution of dispates by spewning multiple sppeals, (but] it would also
undermine the independence of the district judge in conducting court proceedings.™ MDE.lc. |
v Mike's Train House. Toc. 27 F.3d 116, 121 (4th Cir. 1994) (intemmal citations omitted).
Mm;wmmmnmwmmmm‘&
Court finds that the Orders in question do pot fall within that doctrine. As the OIC has failed w0
dunawdm&zOd:smmmhbﬁ.hmﬂMnWofmﬂhguh
merits of its appeat. _ '

The OIC claims that the Court’s Orders of June 19 and June 26 are sppealsble under the
collateral order doctrine. - Sz Coben, 337 1LS. st 54647, According to this doctrine, *fajo
imterlocutory order of th distict courtzay be sppealed ifit (1) ‘conclusively determinels] the -

' See Caben v, Bepeficial Indusrial Lomn Corp., 337 US. 541, 54647 (1949).
*
‘ 2
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disputed question’; (2) “resolve[s] an important issue completely scparate from the merits of the
acﬁon‘;md(B)wouldbe'eﬂecdvdymvicwlblemqmalﬁomaﬁnﬂjudgmm“ United
States v, Rostenkowski, 59 F.3d 1291, 1296 (D.C. Cir. 1995) (quoting Coopers & Lvbrand v,
Lives8 837 U.S. 463, 468 (1978)). “Unless all three requirements are established, jurisdiction
is not available under the collateral order doctrine.” Gulfstream Asrospace Corp, v, Mavacamas
Corp,, 485 USS. 271: 276 (1988).

A Orderof Junc19

Tue Court finds that the Order of June 19isnan-ppahblead=mdeueom
order doctrine. The OIC has failed to state amy basis for its assertion that the show canse order
falls within the doctrine.? qumdoumwmwuw
question® of whether the OIC indeed violated Rule 6(¢) by leaking grand jury matters to the
media. Rostenkowski, 59 F.3d at 1296. This question camnot be resolved until the Court has
conducted the show cause bearing, The Order of June 19 merely finds that prima facie violations
ofoﬂeG(e)hﬁebemesabﬁsh’edhnddoésnﬁﬁﬂldﬂtﬁeOlChsmhﬂdlml
violations. Sewndly,ﬂuomdoawﬁaohewmmkﬂymﬁmthemd‘
theaction.' Id Rather, the issues raised by the show cause order are inextricably connected to |
mem;i;mwmemmmmmuwamm
cause hearing. hnly.&eshowwuemwinbeeﬁec&vdymmbhmlppalﬁom:ﬁml
judgment. [d, If at the close of the show cause hearing, the Coxnt finds the OIC 0 be in
contempt, the OIC will be able to appeal the contempt citation as a final erder at which time the

2 All of the OIC"s arguments pertain to the discovery and procedural aspects of the Order
of June 26. Sg:OICMmmdtmlnRuponsehCom'sOrdaoﬂulyl 1998, at 2.

*

s

3
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Court’s decision to conduct & show cause hearing will undoubtedly be reviewed on appeal.

B.  Orderof June26

With respect to the Order of June 26, the Court also finds that it is not an appealable order
under Si’collateral arder doctrine. The Court begins by noting that “[tjhe general rule fot a
witness challenging a discovery order is that he must first refuse t produce the requested
m«@umwm.mmmmm»m
arises. Under this rule discovery orders are genenally regarded as noafinal and thus
ponapperiable. United States v, AT&T. 642 F.2d 1285, 1295 (D.C. Cir. 1980); sz also In 1e
Sealed Case, 141 F.3d 337, 339 (D.C. Cir. 1998). Although the collateral order doctrine
pwﬁanmepﬁumﬁhimmlmk.amazrzdnim.ummmu ’
Order of June 26 does not fall within this exception. This decision is supported by the fact that
“courts have routinely declined to extend the collateral order doctrine to discovery rulings.”
MDK. 27 F.3d at 121 (citations omited); ez also Boughton v, Cotter Carp., 10 F.3d 746, 749
(10th Cir. 1993) (*This circuit bas repeatedly held that discovery orders are not appealsble under
the Cobep doctrine.”). -

With respect to the first factor of the Coha test, the Order of June 26 does not

conclusively determine the disputed questions of pre-hearing discovery and the conduct of the

’muhmﬂhmmnnmmmmw
MMB&MMNMMWW,
Mwm&m:dhdmuﬁnnmddm»nw

T37-F24'94;97 (D:C. Cir: 1984); sec also Firestone Tirc & Rubber
WWUS.MSﬂ(l”l)Chﬁemmwbwdwﬁmlmwm
20t cure an erroneous discovery order, a party may defy the order, permit-a contempe citation to
be cntered against him, and challenge the order on direct appeal of the contempt ruling.”).

4
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show cause bearing. The OIC asserts that the questions of whether it shall submit to pre-hearing
discovery and whether it will permit the presence and participstion of movants at the show cause
daa:;ﬂa&mumcuwmuwu[wqmmuﬁmm
comply but instead has taken this appeal.” In re Grand Jury Subnptens for New York State
Income Tax Records, 607 F.2d 566, 569 (2d Cir. 1979). The OIC has not moved to quash
movants’ subpoena, nor has it been held in contempx for refusing 1 comply with the subpoena.
Under th~se circumstances, the first factor of Cohen is not met, as the Second Circuit explains:

[Wrhile the Cohen doctrine holds that certain collsteral orders may be deemed

final, it does not transmute a preliminary collsteral order into a conclusive

collateral order. Even as to the collateral matters themselves a sense of finality is

required, and federal appellate jurisdiction depends on the existence of a decision

that leaves nothing for the court to do but execute the order. This dependence -

generally forecloses immediate sppeals from orders denying motions to quash,

snd requires that the more conclusive order of conterapt, which truly lesves

nothing for the court but its execution, be entered before appeal is permitted.
1d. (internal citations omitted). Thus, until the OIC makes a decision either to comply or to
mfusetocomplyMthm&&hdszﬁ‘&W'igg'quh
OIC will submit to discovery and permit movants’ participation in the hearing will not be
conchrivily determined.

’I'heCﬁmﬁndsthntherduofJune%alsofaﬂsmmeatheaeeondelememofthe

collateral order doctrine because the Order does not resolve an important issue completely

* See In re Sealed Case, 141 F.3d at 340 (“[Pletitioner is asverting its own interests in [the
asserted privilege] . . . [and] [tJhus it bas the requisite incentives (as well as the clear ability) to
risk contempt and thereby force review into the usual channel. Accordingly, direct appeal is
unavailable as an altemnative avenue for relief.”).

*

5

P
—
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separate from the merits of the action. The merits of the action pertain to. whether the OIC
violated Rule 6(¢) and, if 0, whether it should be held in coatempt. The discovery order directly
addresses the OIC"s comtacts with the press, an issue that lies at the heart of the-merits. Although:
the “[fctirt’s osder compelling discovery may seem a seif-contained piece of litigation when
viewed in inolaticn,” esolving the asoe of whether [movaats) will be abie 0 securethis
information from the {O1C] perforce impacts the manner in which the [show canse hearing] will
be conducted.” MDK. 27 F.3d at 121; ace alao Grom.v. G.D. Searie & Co., 738 F.24 600, 603
(3d Cir. 1984) (finding discovery arder w be inseperable from the main action becanse “the.
information sought is relevant 10 — and not seperate from — the merits-of the undertying
dispone®), Forthermore, the information revealed in discovery wil Hkely bear directly on the
miture of poteatial contempt findings snd appropriste relief. Thus, the Order does not meet the
second element of the collateral.order doctrine.

Lastly, the Order fails to meet the third element of the doctrine becanse it is effectively
reviewable on appeal.? In its motian for stay, the OIC notes that *courts regularly allow the
government w pursue interiocutory appeats fronrorders Tequiring the disclosure of privileged <~
information," citing Linited Stages v. ATAT, 642 F24 1285, 1296 (D.C. Cir. 1980) (emphasis
added:;:dhmnx.msul’.zdsll.m(lstc&. 1987). While this may be wue, the Order of
June 26 in no way requires the OIC to disclose privileged material. This case is distinguishable

from the two cases cited by the OIC and other cases involving court arders requiring disclosure -

3 Because the OIC is both the custodian of the documents and the subpoenaed witness in
this case, it can obtain review on appeai unlike 2 nonparty withess who is granted leave to appeal
collateral orders under the Peziman doctrine. Sge Periman v, United Stazes, 247 US. 7 (1918).

*
6
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of privileged materials that courts found to satisfy the collateral order doctrine. Ses. £.£. Inre
Grand Jury Subpoena Duces Tegum, 797 F.2d 676, 678 (8th Cir. 1986); Sisdle v. Pumam
Investment g, 1998 WL 309277, *2 (1t Cir. June 16, 1998). Given that the Order explicitly
" directiS OIC o redact any privileged material covered by Rule 6(c), there is no.risk that the
Olemuw.u'hum;ndhuqudemmfm
disrict court’s directive was ultimately found o be eroneous.* Jrons, 811 F.24 st 683.

The OIC contends that *[it is impossible ® disclose what the United States may bave

Wmmmmmmmm' Motion to Stay Court’s

}uo:deof

Jm%wﬁddy&m&OlCmanR&“e)mmmM

Orders of June 19 and June 26 at 8.

-~

press contacts.® Given that the Order does not require relesse of privileged Rule 6(c) material
and in fact forbids this, the Court fails to understand why it would be “impossible” to disclose

oxc@mummmms(e)m

Emﬂmpﬁmﬁﬁhmﬂmmaﬁl&h&&dﬂof
Jm%hmwuwmmdwmﬂe)m&mmﬂdsﬁn

be effectively reviewable on appeal for the following reasons:
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Thdymhwﬁﬁha&mbmﬂyumdmoﬁhe'
Cohen test is that it exposes to others’ view documents that [the OIC] contends
Muhnw‘mwwdh&nﬂctm's
decision . . . can be effectively reviewed on direct appeal following a judgment on
the merits. H[&Cmofw]mtmﬁvﬂqe&m.m
_wmdymdmto[m]ndmudh&deﬁmof[&owju
4% [show cause hearing), [the Court of Appeals] can reverse any adverse .
jdmdm&n:m[ﬂwmwhﬁﬁnmmof&
mwmw:nq%m&mnoﬁaat
[uwmmmammwudu-
mofﬁrtohpivﬂepdm
mm.10F3dn749.,m-&thquiﬁmdndshOdsof
mummmwunmbmuamwm«e)mm
mmvmifﬁsOlthummwiuWWMdﬂnm
movants. ‘
IL  The Remaining Stay Factors-
mmmmﬁMw&ﬁhﬁvwo{hﬁuﬂnm&amy
First, the OIC will not be irreparably barmed if the Court fails to grant a stey. No Ruie 6(c)
material will be released becsuse the Coiiit ardered thist such material may be redacted by the
OIC. Thus, grand jury secrets will ot be revealed. -Moreover; while the prosecution bas an
mmmmwwwmumufm&m
movans preseated a prima facie ease of violation of Rule 6(e) by the OIC and the Court must
bﬂwwﬁﬁndﬂﬂmbﬁgﬂﬁﬁhmmhdwmbﬁddbym
dethcpmofmnmmﬁm. See Barry v, United States, 865 F2d 1317,

1321 (D.C. Cir. 1989).

The OIC aiso argues]
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7 JThe purpose of the show
cause hearing s t ideatify what Rule 6(c) informatioa, if any, the OIC revealed t the presy

The harm to movants of granting & stey is manifest® The Court is prepared to hold a
bearing to determine whether the OIC and its representatives should be held in contempt for
violation of Rule 6(¢). lﬁnﬁahw'mnm;ﬁshﬁumldmp '
stop the flow of leaks damaging t the targets of this grand jury investigation. Even if the
movants’ allegations are found to be false, the show canse hearing shouid set an example for
those parties who are the source of the damaging Jesks. The OIC states thet, for prevention of
funure leaks, “the Court has alfeady issied d¢dexi governing confidentiality ” Howeves, the
Court bas issued many such orders in.the past, sevesal of which have been ignored by « party or

'Bymmaposiblenhﬁmﬁpm.qommdaw
wherein the OIC attomey is improperly passing information on to the reporter is not the type
harm that should concem this Court. -

L 4

Py
-
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parties.

Third, while there is a substantial pablic interest in continuing the grand jury
investigation expeditiously, there is aiso a substantial public interest in stopping the many leaks
that bl come out of this case. Not only do the.Jesks damage the investigations® targets and its
witnesses, cach loak erodes respect for the judiciary and the orders sealing the pleadings mnd
l-inphtiapl:ijwym.

Forthe teescas givan above, the Cour finds that the OIC has faled to meet the standard
for staying enforcement of the Orders of June 19 and Jupe 26 Aceadindy,hkﬁs# ~
day of July 1998,

oxnmuumc;mmuywa&mam 19 and Jupe
26 be, and hereby is, deniod; it is further

ORDERED that the show cause hearing originally scheduled for July 6, 1998, be, and
hereby is, rescheduled for 10:00 an. on July 20, 1998, in Courtroom 4; it is further

ORDERED that the stay on all discovery, including depositions and the-production of
documents, be, and bereby is, ified:on July-11; 1998, at which time discovery shall Tnttitaence; it -
is further y .

- -

ORDERED that the Office of the Independent Counsel shall produce documents pussuant
to movants’ subpoena no later than 12 noon cn July 11, 1998; it is further

ORDERED that the documents produced to movants and the deposition testimony
disclosed 1o movants shall be used culy for purposes of the show cause bearing and shall be kept

strictly confidential; and it is furiher

R

10
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ORDERED that the parties shall file their witness lists no later than July 15, 1998.

NORMA HOLLOWAY,
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Hnited States Qourt of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT.

Argued July 21, 1998 Decided August 3, 1998
In re: Sealed Case No. 98-3077

Consolidated with
98-3078, 98-3079, 98-3081

ON PETITION FOR WRIT OF MANDAMUS

Kenneth W. Starr, Independent Counsel, argued the cause for petitioner, with whom
Donald T. Bucklin, Scott T. Kragie, and Andrew W. Cohen were on the petition and reply.

David E. Kendall argued the cause for respondent William J. Clinton, with whom
Nicole K. Seligman, Max Stier, Robert S. Bennett, Carl S. Rauh, Amy Sabrin, Katharine §.
Sexton, W. Neil Eggleston, William J. Murphy, and William Alden McDaniel, Jr., were on
the response.

Before: WALD, SILBERMAN, and HENDERSON, Circuit Judges.

Opinion for the Court filed Per Curiam.

Per Curiam: The Independent Counsel (IC) petitions for a writ of mandamus
directing the district court to vacate its orders authorizing {

]” to subpoena documents from the IC, conduct
limited depositions of the IC and his staff, and subpoena the IC and his staff for similarly

limited testimony at a show cause hearing relating to alleged violations of the grand jury

° Boid brackets signify sealed material..
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secrecy rule. We conclude that we have power to determine the issues presented by the
petition; resolving those issues in a suBstantially different way'ﬂmn the district court did, we

issue the writ.

}' filed motions in the district court requesting that the court order. Independent.
Counsel Kenneth W. Starr to show cause why he, and/or his staff, should not be held in
contempt for violation of Federal Rule of Criminal Procedure 6(¢)X2), which prohibits-
attorneys for the government from disclosing confidential grand jury information.> The
movants alleged that the IC and his staff had divulged such information to the press, ﬁxd
provided the court with several news reports about the investigation wherein a reporter
describes thesource of the information as, to quote one illustrative example, “a source close

to Starr.” - Appendix to Opposition to Emergency Motion to Stay the District Court’s Orders,

l[.

2 Rule 6(c) provides in relevant part: “{An attorney for the government . . . shall not
disclose matters occurring before the grand jury, except as otherwise provided in these rules.
... A knowing violation of Rule 6 may be punished as a contempt of court.” FED. R. CRIM.
P. 6(eX2). The IC, as an “attomey for the government,” is subject to-the secrecy
requirements of Rule 6(¢X2). /n re North, 16 F.3d 1234, 1245 (D.C. Cir. 1994).
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at Tab 1 (Thomas Galvin, Monica Keeping Mum—For Now Fends Off Query On Internal
Affairs, DAILY NEWs, Jan. 23, 1998, at 26). The district court held that such news reports
established a prima facie case of a violation of Rule 6(¢)(2) because the “media reports
disclosed information about ‘matters occurring before the grand jury’ and indicated that the
sources of the information included attorneys and agents of the Government.” Order to
Show Cause, Misc. No. 98-55 (June 19, 1998), at 2 (quoting Barry v. United States, 865 F 2d
1317, 1321 (D.C. Cir. 1989)).

The district court read our decision in Barry as holding that once a prima facie
violation of Rule 6(eX(2) is established, the court is required to conduct an adversarial
hearing at which the prosecutor must show cause why he should not be held in contempt.
Order to Show Cause at 9, (citing Barry, 865 F.2d at 1321). Accordingly, the district court
issued the two procedural orders at issue in this petition. The court first scheduled a show
cause hearing. Order to Show Cause at 10. In the second order, it clarified the nature of the
show cause hearing. The IC was ordered to produce, on July 11, the documents requested
by movants, with any Rule 6(¢) material redacted.” The court ruled that movants would be
permitted to depose the IC and several of his staff, prior to the adversarial hearing, on three
subject areas: (1) the IC’s policy regarding press contacts, (2) actual contacts with the press

by the IC or his staff, and (3) specific representations made by the I€ about the first two

3 Discovery of documents from the IC was initially scheduled to begin on June 30,
1998. At the request of the IC, the district court stayed the discovery order until July 11.

2
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subject areas. The court further ruled that movants could subpoena the IC and several of his
staff for testimony at the-show cause hearing, with the subject matter of the questioning to
be limited in the same manner as during the depositions. Mem. Order, Misc. No. 98-55 (June
26, 1998), at 2. Finally, the court set forth the procedure to be followed at the show cause
hearing: the heariné would begin with an ex parte presentation by the IC of any Rule 6(e)
material the ICdeansnmary!orebmﬂmprbnaﬁciecase;aﬁumeIC’spmenmﬁon,
movants® counsel would join the hearing, cross-examine the IC and his witnesses, and
present their evidence. See id. at 4.

The IC filed a notice of appeal, followed by-a motion for stay pending appeal. The
district court subsequently declined to stay its orders, reasoning that the factors for granting
a stay pending appeal were not met. Order, No. 98-55 (July 9, 1998). Specifically, the court
found that the IC’s likelihood of prevailing on the merits of its appeal was low given the -
court’s conclusion that the orders are not even appealable; that the IC would not be
irreparably harmed by the orders because the orders allowed him to redact any Rule 6(c)
material and thus he would not be required to provide any confidential investigative material
to movants; that the harm to movants of granting a stay was substantial because without an
immediate show cause hearing, there would be no deterrence of future leaks in the interim
before the appeal; and that the public interest in stopping leaksand in preserving respect for
the judiciary’s orders sealing grand jury proceedings outweighed any delay that might be

caused by the show cause hearing and its associated discovery process.
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On July 9, 1998, the same day the district court denied the IC’s motion for a stay
pending appeal, the IC petitioned us for mandamus relief.* Because discovery was set to
begin on July 11, we ordered an administrative stay of the district court’s procedural orders
so that we would have sufficient opportunity to consider the merits of the petition for writ
of mandamus. W, No. 98-3077 (July 10, 1998). We now conclude that we have power
to determine the issues presented in the petition; based on our analysis of those issues, we

issue the writ.

L

The writ of mandamus has been described as “an extraordinary remedy, to be reserved

¢ Petitioner styles his petition a “Petition for Writ of Prohibition” rather than a
“Petition for Writ of Mandamus.” Because “the grounds for issuing the writs are virtually
identical,” In re Halkin, 598 F.2d 176, 179-80 n.1 (D.C. Cir. 1979), and because
“mandamus” is the more familiar term, we prefer to use it.

Petitioner simuitaneously filed an emergency motion to stay the dxstnct court’s orders
pending appeal. Petitioner argues in that motion that we have jurisdiction to review the '
district court’s orders—which he concedes are interlocutory--under the collateral order
doctrine. Emergency Motion of the United States of America at 7 (citing Coken v. Beneficial
Indus. Loan Corp., 337 U.S. 541, 546-47 (1949)). We have recently described the criteria
for the collateral order doctrine and the writ of mandamus as “similar.” In re Minister
Papandreou, 139 F.3d 247, 250 (D.C. Cir. 1998); see also In re Kessler, 100 F.3d 1015,
1016 (D.C. Cir. 1997) (“In practical terms, the difference between the two, at least in this
context [of review of a discovery order], is mainly semantic.”). Ease of analysis, as will
become clear in Part [1.B. infra, dictates that we discuss petitioner’s arguments using the
framework for mandamus relief. Cf Papandreou, 139 F.3d at 250 (discussing the criteria
for both mandamus relief and the collateral order doctrine, and then embarking on an
analysis framed solely in terms of mandamus without articulating a reason for preferring one
framework over the other).
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for extraordinary situations,” Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 U.S.
271, 289 (1988) (citing Kerr v. United States Dist. Court, 426 U.S. 394, 402 (1976)).° As
we recently observed, liberal use of the writ would “undercut the general rule that courts of
appeals have jurisdiction only over ‘final decisions of the district courts,” 28 U.S.C. § 1291,
and would lead to piw appellate litigation.” In re Minister Papandreou, 139 F.3d 247,
249 (D.C. Cir. 1998). Not surprisingly, the extraordinary nature of mandamus relief is
reflected in the strict criteria for its issuance: Mandamus will issue only if the petitioner
bears his “burden of showing that the petitioner’s right to issuance of the writ is clear and
indisputable,” Gulfstream, 485 U.S. at 289 (citation and internal quotation marks omitted),
and that “no other adequate means to attain the relief” exist, Allied Chem. Corp. v. Daiflon,

Inc., 449 U.S. 33, 35 (1980). See Papandreou, 139 F.3d at 250.

- A.
We take the latter requirement first. Respondent, referring us to our opinion in In re
Kessler, 100 F.3d 1015 (1997), urges that petitioner has an adequate alternative means to
challenge the district court's discovery orders. As respondent correctly observes, we stated

in Kessler that “in the ordinary case, a litigant dissatisfied with a district court’s discovery

$ Statutory authority for issuing the writ of mandamus is provided by 28 U.S.C. §
1651 (1994): “The Supreme Court and all courts established by Act of Congress may issue
all writs necessary or appropriate in aid of their respective jurisdictions and agreeable to the
usages and principles of law.”
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order must disobey the order, be held in contempt of court, and then appeal that {final] order
on the ground that the discovery order was an abuse of discretion.” Kessler, 100 F.3d at
1015; see also Papandreou, 139 F.3d at 250 (“If held in contempt, a litigant then has a final
order from which he may appeal, asserting any legal flaws in the underlying' discovery
order.”); Inre: &ak& Case, 141 F.3d 337, 339 (D.C. Cir. 1998). Respondent argues that the
disobedienceandcomemptpaﬂnoappenlismldeqummean;torelief. and that petitioner
must therefore pursue it rather than seeking the extraordinary writ of mandamus.
Unfortunately, in Kessler, Papandreou, and In re: Sealed Case, the parties did not
bring to our attention a longstanding distinction between civil and criminal contemnpt orders.
issued against a party to a litigation. While a criminal contempt order issued against a party
is considered a final order and thus appealable forthwith under 28 U.S.C. § 1291, Bra;; v.
United States, 423 U.S. 73, 76 (1975); Matter of Christensen Eng'g Co., 194 U.S. 458, 461
(1904); SECw. Simpson, 885 F.2d 390, 395 n.7 (7th Cir. 1989), a civil conternpt order issued
against a party is typically deemed interlocutory and thus not appealable under 28 U.S.C. §
1291, Fox v. Capital Co., 299 U.S. 105, 107 (1936); Doyle v. London Guar. & Accident Co.,
204 U.S. 599 (1907); International Ass'n of Machinists & Aerospace Workers v. Eastern
Airlines, Inc., 849 F.2d 1481, 1484 (D.C. Cir. 1988);, Duell v. Duell, 178 F.2d 683, 687 (D.C.
Cir. 1949) (describing the rule as “thoroughly settled™); Inn re Joint E. & S. Dists. Asbestos
Litig., 22 F.3d 755, 765 (7th Cir. 1994). Indeed, we reaffirmed the rule that a civil contempt

order issued against a party is not appealable as recently as SEC v. Finnegan, No. 97-5272,
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1998 WL 65530, at *1 (D.C. Cir. Jan. 13, 1998).

The confusion in our caselsw may be a product of several factors. For one, the
authoritative Supreme Court cases on these issues are rather old and are not frequently cited.
For another, the distinction between civil and criminal contempt orders for purposes of
appealability by a party has been criticized, see Powers v. Chicago Transit Auth., 846 F.2d
1139, 1141 (7th Cir. 1988) (noting that although “many modern commentators believe that
the rule postponing review [of a civil contempt order issued against a party] is unduly harsh,
. . - the rule is too well established to be changed by us.™); ¢f 15B CHARLES ALAN WRIGHT,
ARTHUR R. MILLER, & EDWARD H. COOPER, FEDERAL PRACTICE AND PROCEDURE § 3917,
at 399-404 (2d ed. 1992) (reviewing the policy debate on the merits of the distinction),
especially in light of the different regime for non-parties that allows immediate appeals from
orders of either civil or criminal contempt, Petroleos Mexmws v. Crawford Enters., Inc.,
826 F.2d 392, 398 (5th Cir. 1989); United States v. Columbia Broad. Sys., 666 F.2d 364, 367
n.2 (9th Cir. 1982) (citing cases). Most likely, our questionable assumption in Kessler,
Papandreou, and In re: Sealed Case can be traced to an imprecise footnote from which we
quoted: “As a-general rule, 8 district court’s order enforcing a discovery request is not a
‘final order’ subject to appellate review.- A party that seeks to present an objection to a
discovery order immediately to a court of appeals must refuse compliance,. be. held in
contempt, and then appeal the contempt order.” Chuwrch of Scientology of Calif: v. United
States, 506 U.S. 9, 18 n.11 (1992) (citing United States v. Ryan, 402 U.S. 530 (1971)). On
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its face, this passage suggests that any contempt order issued against a party, whether civil
or criminal, is an appealable final order. But it is rather implausible that the Supreme Court,
in dicta—-not to meation in a footnote—meant to overrule sub silentio the holdings in Fox and
Doyle. Moreover, the case relied on by the Supreme Court, United States v. Ryan, 402 U.S.
530 (1971), is inapposite. Ryan involved a recipient of a subpoena duces tecum issued by
a grand jury, who sought to appeal from the district court’s denial of a motion to quash the
subpoena. The Court held that such an order is not appealable, and that appeal could only
be taken from a contempt order that would follow from a refusal to produce the documents
requested in the subpoena. Id. at 552. It did not distinguish civil from criminal contempt,
for there was no need to do so. The case involved a recipient of a grand jury subpoena, not
a party-litigant, and so did not implicate the Doyle rule.

In any event, we need not definitively resolve the apparent conflict in our cases as to
whether a civil contempt order issued in the context of an ongoing civil litigation is
appealable as a final order. It is enough for us to observe that there is substantial doubt
whether, if squarely presented with the issue, we would deem such a civil contempt order
appealable. Given a district court’s discretion whether to hold a party who refuses to comply
with a discovery order in civil or criminal contempt, “a party who wishes to pursuc the
disobedience and contempt path to appeal cannot know whether the resulting contempt order
will be appealable.” WRIGHT, MILLER & COOPER § 3914.23, at 146. The implication, of

course, is that the disobedience and contempt route to appeal cannot be labeled an adequate
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means of relief for a party-litigant. So too here. The discovery order addressed to petitioner
arises out of a civil proceeding ancillary to a grand jury MV&ﬁgaﬁom Barry, 865 F.2d at
1321-22, and petitioner is properly characterized as a party in that civil proceeding.
Petitioner cannot know, ex ante, whether refusal to comply with the discovery order will
result in a civil contempt order or  criminal contempt order. The uncertainty of this means
to relief bespeaks its inadequacy in this case.

Our conclusion that the disobedience and contempt path to appeal is inadequate does
not answer whether some other means to relief--besides the writ of mandamus-is adequate -
for petitioner. Presumably, a civil contempt order, if issued against petitioner at-the.
conclusion of the ancillary civil proceeding, would constitute a final order, appealable under
28U.5.C. § 1291, it would not e like the civil contempt orders we discussed above that arise
in the course of an ongoing litigation.- The Rule 6(c}(2) ancillary civil proceeding we
established in Bar7y is a peculiar creature in this regard; the raison d'etre of the proceeding
is a determination by the. district court whether or not to hold the prosecutor in civil
contempt. Respondent argues, therefore, that petitioner must wait until the conclusion of this ‘
ancillary civil proceeding and, if found in civil contempt at that point, seek to appeal the
discovery orders.

The inadequacy of this alternative is apparent upon consideration of the nature of the
harm that petitioner alleges will occur if we allow the procedural orders to stand. Petitioner -

contends that if he discloses [ -
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the grand jury’s investigation may be irreparably harmed. In this respect, petitioner is
asserting something akin to a privilege insofar as “once [the] putatively protected material
is disclosed, the very right sought to be protected has been destroyed.” In re Ford Motor
Co., 110 F3d 954, 963 (3d Cir. 1997) (citation omitted); see also Papandreou, 139 F.3d at
251 (*Disclosure followed by appeal after final judgment is obviously not adequate in such
cases--the cat is out of the bag.”). Although we have not had occasion to address the issue
of irreparable harm to law enforcement from disclosure of arguably “privileged” material in
the context of a mandamus petition, our sister circuits have concluded that such harm renders .
appeal after final judgment an inadequate means to relief from the discovery order. See In
re Department of Justice, 999 F 2d 1302, 1305 (8th Cir. 1993) (district court had ordered ﬁe
FBI to turn over documents compiled for law enforcement purposes and assertedly privileged
under FOIA-which, if released, would have irreparably harmed ongoing law enforcement
proceedings); In re Attorney Gen. of the United States, 596 F.2d 58, 60 (2d Cir. 1979)
(district court had ordered the Attorney General to release files disclosing the names of
confidential government informants, arguably protected under the informant’s privilege and
which, if released, might have had immediate adverse effects on law enforcement and
intelligence-gathering). -

Petitioner submits, moreover, that the district court’s procedural orders, because they

involve discovery and an adversarial hearing, will cause significant delay to petitioner’s

10
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grand jury investigation as compared to the proposed alternate procedure of an ex parte
presentation-to the district court or a special master. In this r'espect, too, the type of harm
petitioner alleges is irreparable: the burden of discovery and of the adversarial hearing is
immediate and could not be' recompensed were -petitioner successful in appealing the
procedural orders as pm of an appeal from a final judgment of civil contempt. Petitioner,
in effect, is claiming an immunity from discovery and adversarial process while the grand
jury investigation is in progress. Thus, this case is similarto Papandreou, 139-F.3d at 250,
in which we observed, in the course of issuing a writ of mandamus to vacate discovery
orders implicating sovereign immunity, that the infliction of the “burdens” of discovery.
might cause irreparable harm to one who asserts an immunity from those very burdens.
Finally, respondent contends, relying on our decision in In re United State.;', 872 F;Zd
472 (D.C. Cir. 1989), that the IC has the alternative remedy of secking relief from the district
court from-discovery .that the-IC is able: to demonstrate will disclose grand jury or
investigative secrets: I Jn re United States, the district court had expressed a willingness
to determine in camera, item-by-item, whether the state secrets privilege:protected from
discovery certain materials requested by a plaintiff suing the government under the Federal
Tort Claims Act, and to allow the government to redact names from certain documents. We
denied the government’s petition for mandamus, in part because “[t]he district court did not
reject the Government’s assertion of privilege; on the contrary, . . . the court demonstrated

a perceptive understandirg.of and wholesome respect for the state secrets.” /d. at 478.

n
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Respondent argues that the district court here has demonstrated a similar willingness to
accommodate petitioner’s concemns about the confidentiality of the grand jury investigation:
the district court has ordered that “discovery [is] restricted to matters not covered by Rule
6(e),” Mem. Order (June 26, 1998), at 2, and that “[i}f it becomes necessary for the OIC to
present material covered by Rule 6(c) during the [show cause] hearing, the OIC may submit
it to the Court at a bench conference or by other appropriate means,” id. at 4.

We think, however, that unlike the district court’s procedural protections in /n re
United States, the district court’s safeguards here do not go far enough to assure us that the
district court will protect the confidentiality interests of the IC. For example, even if the IC.
redacted the content of communications with members of the press to omit grand jury
material, the residual information regarding the identity of the contact and the time sﬁch
contact was made would give rise to inferences about the substance of “matters occurring
before the grand jury.” Furthermore, the IC is not troubled solely by the possibility that Rule
6(¢) material might be disclosed, but also by the prospect of disclosing even the identities of
members of the press with whom the IC and his staff have spc;ken[

]. The district court’s order does
not accommodate this concern. Rather, it explicitly designates “actual contacts with the press
by OIC employees,” Mem. Order (June 26, 1998), at 2, as one of the subject areas on which
respondent will be permitted to question petitioner and his staff by deposition and at the

show cause hearing. And the district court’s order does not assuage petitioner’s fear that

12
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discovery and an adversarial hearing will divert petitiones’s focus—significantly more 3o than
would an ex parte presentation—from directing the grand jury investigation at a crucial

Jjuncture,

B.

That petitioner has no adequate. means of relief besides mandamus does not conclude
our inquiry into whether we have power to address tire merits presented by: the petition. We
must further determine whether petitioner has carried his “burden of showing that [his] right
to issuance of the writ is clear and indisputable.” Gulfstream, 485 U.S. at 289 (citations
omitted); see also Papandreou, 139 F.3d at 250. On its face, this criterion is somewhat
circular. The right to issuance of the writ must be “clear and indisputable,” but criteria for
determining whether a petitioner has a right to issuance of the writ at all-let alone one that
is clear and indisputable--are conspicuously absent.from this formulation.

The Supreme Court in Schiagenhaufv. Holder, 379 U.S. 104 (1964), dﬁcnbed one
category of cases for which mandamus is appropriate, a category into which we think the
case at bar fits exactly. In Schlagenha, the district court, pursuant to Federal Rule of Civil
Procedure 35, ordered a defendant in litigation arising out of a bus accident to submit to
mental and physical examinations by several doctors. The defendant petitioned the Seventh
Circuit to issue a writ of mandamus vacating the district court’s order, claiming that Rule 35

authorized mental and physical examinations only of plaintiffs, not defendants. Whether

13



356

Rule 35 could be applied to a defendant was a “basic, undecided question™; only one federal
case had touched on the issue, and only one state case had ever ordered the mental or
physical examination of a defendant. Id. at 110. The Seventh Circuit thought it had power
to review the question presented by the petition. The Supreme Court agreed, holding that
“the petition was Wy before [the Seventh Circuit] on a substantial allegation of -
usmpaﬁonofpowerinadaingmmimﬁonofadefmdaﬂgmissueofﬁrst impression
that called for the construction and application of Rule 35 in a new context.” Id. at 111
(emphasis added). We have described Schiagenhauf as authorizing consideration of a
petition for writ of mandamus “when the appellate court is convinced that resolution of an.
important, undecided issue will forestall future error in trial courts, climinate uncertainty and
add importantly to the efficient administration of justice.” Colonial Times, Inc. v. Gaséh,
509 F.2d 517, 524 (D.C. Cir. 1975).¢

The appropriate procedural framework for the Rule 6(e)(2) ancillary civil proceeding
we recognized in Barry is as “important” and “undecided” today as was the proper
interpretation of Rule 35 at the time Schlagenhauf arose in 1964. We provided scant
guidance in Barry on the proper conduct of the Rule 6(¢)(2) proceeding. And although the

Eleventh Circuit has set forth in significant detail a procedural framework for a Rule 6(¢)(2)

$ See also In re Department of Justice, 999 F.2d at 1305 (holding that power to
determine the issues presented in a writ of mandamus is conferred when a “case presents a
unique situation™); In re Attorney Gen., 596 F.2d at 64 (issuing the writ of mandamus in part
because of “the underlying issues of first impression™ presented in the petition).

14
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proceeding akm to the one we recognized in Barry, see United States v. Eisenberg, 711 F.2d
959, 964 (11th Cir. 1983), it is the only case we could find that has done so. The importance
of the grand jury to the enforcenrent of the federal criminal law is well documented, and the
impact on an ongoing grand jury investigation of a burdensome discovery process and
adversarial hearing, d;mugh which [ ] leamn of confidential investigative material--even
if not Rule 6(e) material--could be profound. Accordingly, we have-power “to determine .
. . the issues presented by the petition for mandamus,” Schlagenhauf, 379 U.S. at 111, and
we turn to the merits to evaluate whether petitioner has a clear right to the issuance of the

wirit.

A. The Nature of the Proceeding

In this circuit, the scope and nature of proceedings to enforce Rule 6(e)(2) are
governed by our opinion in Barry. In Barry, we-outlined the basic framework governing.
actions brought under Rule 6(e)(2):

It is generally understood that a prima facie case of a violation
of Rule 6(e)2) is made when the media reports. disclosed
information about “matters occurring before the grand jury” and
indicated that the sources of the information included attoneys
and agents of the Government. Once a prima facie case is
shown, the district court must conduct a “show cause™ hearing
to determine whether the Government was responsible for the
pre-indictment publicity and whether any information disclosed
by the Government concerned matters occurring before the -
grand jury. At this hearing, the burden shifts to the Government

15
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to come forward with evidence to negate the prima facie case.

If after such a hearing the trial court determines that remedial

action is warranted, it may order the Government to take steps

to stop any publicity emanating from its employees.
Barry, 865 F.2d at 1321 (citations, footnote, and internal quotation omitted). Barry thus
envisions that a two-step analysis will be employed to determine whether a violation of Rule
6(e}(2) has occurred. First, the district court must determine whether the plaintiff has
established a prima facie case. This determination will typically be based solely on an
assessment of news articles submitted by the plaintiff; indeed, we acknowledged in Barry
that a Rule 6(e)(2) plaintiff could not be “expected to do more at this juncture of the
litigation” given that he or she would “almost never have access to anything beyond the
words of the [news] report.” Id. at 1326 (internal quotation omitted) (alteration in the
original).” Second, if the court determines that a prima facie case has been established, the
burden shifts to the govemment to “attempt to explain its actions” in a show cause hearing.
Id at 1325. I't"the government fails to rebut the prima facie case, a violation of Rule 6(¢)(2)

is deemed to have occurred. Cf, e.g., Duplan Corp. v. Deering Milliken, Inc., 540 F.2d

1215, 1220 (4th Cir. 1976) (noting that a prima facie showing “subject(s] the opposing party

7 To be sure, the plaintiff’s burden in a Rule 6(¢)(2) proceeding is relfatively light.

The articles submitted need only be susceptible to an interpretation that the information
reported was furnished by an attorney or agent of the government; in fact, “[i]t is not
necessary for [an] article to expressly implicate {the government] as the source of the
disclosures if the nature of the information disclosed furnishes the connection.” Barry, 865
F.2d at 1325 (internal quotation omitted). Of course, should a Rule 6(e)(2) plaintiff be in
possession of evidence of a violation other than the articles themselves, that evidence should
be submitted as part of the prima facie case.

16
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to the risk of non-persuasion if the evidence as to the disputed fact is left unrebutted™). The
court then determines what remedy will be sufficient to deter further leaks. The remedy may
be the imposition of civil contempt sanctions or equitable relief or both, “depending upon the
nature of the violation and what the trial court deems necessary to prevent further unlawful
disclosures of matters before the grand jury.” Barry, 865 F.2d at 1323. Significantly, in
establishing this two-step framework, Barry said nothing about the burden shifting back to
the plaintiff after the government’s presentation or about the plaintiff retaining the burden
of persuasion after a prima facie case has been established. See id. (noting that purpose of
show cause hearing is to permit the government to respond; “if the Government fails in its .
defense,” the trial court should consider appropriate relief); ¢f Combs v. Ryan's Coal Co.,
Inc., 785 F.2d 970, 984 (11th Cir. 1986) (“The party seeking the contempt citation retains the
ultimate burden of proof. . . .”). Under Barry, then, the plaintiff’s burden is minimal; the
responsibility of coming forward with evidence to rebut the accusation of unauthorized
disclosure lies squarely with the government, the party in “the best position to know whether
[it is] responsible for a violation of the Rule.” Barry, 865 F.2d at 1326 (internal quotation
omitted). If, of course, the government convinces the trial judge that no violation of Rule
6(e)(2) has occurred, that is the end of the proceeding.

Here, the IC does not contest the district court’s finding that the movants have
satisfied their burden to establish a prima facie case through the submission of various news

articles indicating that information relating to grand jury proceedings or witnesses was
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obtained from sources associated with the IC or that a show cause hearing is now required
under Barry. The IC does, however, object strenuously-to the discovery procedures set forth
by the district court in its order governing the conduct of the show cause hearing—in
particular, the requirement that the IC be required to produce documents sought by the
movants, submit to'deposin'ons of employees listed by the movants, and. respond to
subpoenas for live testimony at the hearing. (The IC hasme&h:swxlhngpss, however, to
submit any information or testimony in any form required to the district court in an in camera
proceeding,) The only issue before us; it is worth emphasizing, is notwhether a show cause
hearing will go forward in the district court as to whether the IC or members of his staff have
made unauthorized disclosures to the press but rather the manner in which the hearing will

be conducted: asaﬁxﬂ-smleadvmaxialevidenﬁaryproceedingorsmincmminqﬁry

by the trial judge and/or any special master orcounsel it might appoint to assist the court in
" the task. Our review of the district court’s orders is a fairly deferential one. In general,.
district courts are accorded a wide degree of latitude in the oyetsight of discovery-related
proceedings, and we review orders pertaining to discovery only for abuse-of discretion. See,

e.g.. Laborers’ Int'l Union of N. Am. v. Department of Justice, 772 F.2d 919, 921 (D.C. Cir.

1984) (“Control of discovery is a matter entrusted to the sound discretion of the trial
courts.™). We are acutely aware that in this matter in particular the job of supervising the
grand jury has been an arduous one requiring many interventions by the trial court, which has

met its duties with admirable dedication.and expedition. Nonetheless, the appropriate
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procedure for a Rule 6(c)(2) hearing is a marter of grave importance, not only for this
proceeding but for future ones, involving the need to protect the secrecy of the grand jury
itself as well as the need to efficaciously remedy violations of that secrecy prohibited by Rule
6(eX2). Accordingly, in this opinion we will lay down what we conclude is the appropriate
way to conduct such a show cause proceeding.

Barry itself provided little in the way of a roadmap to assist the district court in
proceeding once a prima facie case is made, that is, it did not address the specifics of how
the show cause hearing should be conducted. It did not, for example, indicate whether the
hearing should be open to the public or sealed, whether or to what extent discovery should.
be permitted and by whom, whether the hearing should include live testimony or rely solely
on documentary evidence, or how to minimize any risk that the hearing will result in the
disclosure of Rule 6(¢) material to unauthorized recipients. In order to resolve these critical
questions, we must balance two somewhat competing concerns, both of which lie just
beneath Barry’s surface. We begin with the recognition that Barry held that a proceeding
to enforce the secrecy mandate of Rule 6(¢}(2) is civil in nature and may be initiated by a

private plaintiff.® The movants in this proceeding have, however, seized on this “civil”

! In this respect, we are aligned with the Fifth and Eleventh Circuits, see In re Grand
Jury Investigation (Lance), 610 F.2d 202 (5th Cir. 1980); Eisenberg, 711 F.2d 959, and have
taken a different view from that later reached by other courts, see Finn v. Schiller, 72 F.3d
1182 (4th Cir. 1996) (Rule 6(e)(2) provides for civil or criminal contempt remedy but may
not be initiated by private plaintiff); In re Grand Jury Investigation (90-3-2), 748 F. Supp.
1188 (E.D. Mich. 1990) (Rule 6(eX2) provides only for criminal contempt remedy).
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characterization to argue that, pursuant to the Federal Rules of Civil Procedure, which
generally govern civil actions for civil contempt, see 3 CHARLES ALAN WRIGHT, FEDERAL
PRACTICE AND PROCEDURE § 705 (1982); they are entitled to broad discovery against the
IC, including the opportunity to require production.of and to review documents from the IC
andtosubpoena-md:‘quwtimmelc and members of his staff about the alleged unauthorized
disclosures involved in the news articles that formed the basis of the prima facie case:' See,
e.g., Degenv. United States, 517 U.S. 820, 825-26 (1996) (noting that in a civil case, “a party
is entitled as a general matter to discovery of any information sought if it appears ‘reasonably
caiculated to lead to the discovery of admissible evidence™) (quoting FED. R. Civ. P..

26(b)(1))."" In most proceedings characterized as *civil,” this would certainly be the case:

* Because the Federal Rules of Civil Procedure generally govern civil contemp!
proceedings, it is arguable that a Rule 6¢(eX2) proceeding must be initiated by complaint and
not by motion, see FED. R. CIv. P. 3 (“A civil action is commenced by filing a complaint with
the court”), and must first request injunctive relief before seeking contempt sanctions, see
Blalock v. United States, 844 F.2d 1546, 1550 (11th Cir. 1988) (“[TThere is no such thing as
an independent cause of action for civil contempt; civil contempt-is a device used to coerce
compliance with an in personam order of the court which has been entered in a pending
case.”); but see Barry, 865 F2d at 1324 n.7 (“[A] civil contempt sanction may include
appropriate equitable relief™). Because the IC has not raised either of these concerns below
or before this court, we will not consider them further here.

19 [ndeed, the movants’ motion to the district court requesting discovery asserted that
it was unnecessary for them to secure the court’s permission to commence civil discovery.
See Memorandum in Support of Motion for Production of Documents and Testimony (June
19, 1998), at 2.

\ " Of course, a district court retains the discretion “to control any discovery process
which may be instituted so as to balance [the plaintiff’s] need for access to proof . . . against
the extraordinary needs of [the government] for confidentiality.” Webster v. Doe, 486 U.S.
592, 604 (1988).
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An overriding interest in the revelation of truth creates a need for free and open access to
evidence; indeed, we have called it a “hallmark of our adversary system that we safeguard
party access to the evidence tendered in support of a requested court judgment” and noted
that the “firmly held main rule” is that “a court may not dispose of the merits of a case on the
basis of ex parte, in camera submissions.” Abourezk v. Reagan, 785 F.2d 1043, 1060-61
(D.C. Cir. 1986), aff"d by an equally divided court, 484 U.S. 1 (1987) (citations omitted).
Exceptions to this rule are few and narrow. Id.

We ultimately conclude, however, that the unique nature of a Rule 6(¢)(2) show cause
hearing requires such an exception. This is not a typical civil proceeding between two
disputants; rather, it resembles more clearly an ancillary proceeding to a criminal grand jury
inquest. To the extent that sanctions are requested to deter future leaks (and the remedy is
thus prospective and prophylactic, rather than retrospective and punitive), a Rule 6(e)(2)
action is indeed civil in nature. See Barry, 865 F.2d at 1324; see also Gompers v. Buck's
Stove & Range Co., 221 U.S. 418, 441 (1911) (civil contempt sanctions are “remedial, and
for the benefit of the complainant,” while criminal contempt sanctions are “punitive, to
vindicate the authority of the court”). But the way in which the proceeding is conducted
must acknowledge the essential nature of the proceeding as one designed to guard the
sanctity of the grand jury process itself. Thus, Barry describes a Rule 6(e)(2) plaintiff as
having only “a very limited right to seek injunctive relief or ci\;il contempt of court through

the district court supervising the grand jury.” McQueen v. United States, 1998 WL 217538,
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at *7 (S.D. Tex. Mar. 30, 1998) (citing Barry). The plaintiff in a Rule &(e)X2) suit would not,
of course, be entitled to seek monetary damages or attorneys’ fees and costs from an errant
prosecutor, even though such damages are commonly awarded in civil contempt actions.
See, e.g., Clark v. Library of Congress, 750 F.2d 89, 103 (D.C. Cir. 1984) (holding that
sovereign lmmumty “bar(s] suits for money damages against officials in their official
capacity absent a specific waiver by the government”) (emphasis omitted); see also Barry,
865 F.2d at 1321-22 (noting only that Rule 6(eX2) permits “equitable relief, either in addition
to, in conjunction with or in lieu of contempt sanctions™); McQueen, 1998 WL 217538, at
*8 (monetary damages unavailable under Rule 6(eX(2)); ¢f. United States v. Waksberg, 112
F.3d 1225, 1226 (D.C. Cir. 1997) (“One of the permissible ‘purposes-of civil contempt
sanctions is to compensate the complainant for losses sustained, through a fine payable to the
complainant.”) (internal quotation omitted); Food Lion, Inc. v. United Food & Commercial
Workers Int'l Union, 103 F.3d 1007, 1017 n.14 (D.C. Cir. 1997) (same as to fees and costs).
In truth, like a habeas corpus proceeding, a Rule 6(e)(2) civil action is wmethmé of 2 hybrid:
although initiated by a private plaintiff, it is designed to be a supplementary means of
enforcing the rules of a criminal proceeding. Cf Santana v. United States, 98 F.3d 752, 754
(3d Cir. 1996) (noting that the nature of habeas corpus cases is “not adequately captured by
the phrase ‘civil action’; they are independent civil dispositions.of completed cnnnnal
proceedings”). A Rule 6(¢)2) proceeding, dealing as it does with the substance of an

ongoing criminal grand jury investigation, must be.fully cognizant of the interests underlying
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that concurrent criminal proceeding.

The Supreme Court “consistently ha[s] recognized that the proper functioning of our
grand jury system depends upon the secrecy of grand jury proceedings,” Douglas Oil Co. of
Calif v. Petrol Stops N.W., 441 U.S. 211, 218 (1979), “a long-established policy . . . older
than our Nation itself,” Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395, 399
(1959) (internal quotation omitted). Rule 6(e)(2), by reinforcing this need‘ for secrecy,
protects several interests of the criminal justice system:

First, if preindictment proceedings were made public, many
prospective witnesses would be hesitant to come forward
voluntarily, knowing that those against whom they testify would
be aware of that testimony. Moreover, witnesses who appeared
before the grand jury would be less likely to testify fully and
frankly, as they would be open to retribution as well as to
inducements. There also would be the risk that those about to
be indicted would flee, or would try to influence individual
grand jurors to vote against indictment. Finally, by preserving
the secrecy of the proceedings, we assure that persons who are

..accused but exonerated by the grand jury will not be held up to
public ridicule.

Douglas Oil, 441 U.S. at 219. Thus, there are obvious risks of disclosure of grand jury
material posed by translating normal discovery techniques or routine cross-examination of
witnesses by all participating parties into Rule 6(e)(2) proceedings. Because a violation of

"2

Rule 6(¢)(2) requires that the disclosure concern “matters occurring before the grand jury,

12_ Although we have recently noted in a case involving the rights of the media to gain
access to district court hearings and pleadings related to the grand jury’s investigation that
the phrase “matters occurring before the grand jury” encompasses “not only what has
occurred and what is occurring, but also what is likely to occur,” including “the identities of
witnesses or jurors, the substance of testimony as well as actual transcripts, the strategy or
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see Barry, 865 F.2d at 1321; FED. R. CRIM. P. 6(e)(2), the IC may defend against an
allegation® of an unauthorized -disclosure in the press by asserting that the information
'repmd is, in fict, not a matter before the grand jury. In order to do so, however, he may

well need to explain what material was before the grand jury.”” Even the fact that the

“leaked” material was not relevant to the investigation could itself be quite revealing, and

certainly admissions that grand jury material was disclosed would be useful to witnesses who

might be recalled. The possibility that document production, depositions, and cross-

examination of government-prosecutors would result in a disclosure of Rule 6(¢) material

clearly increases the risk of “{a greater] number of persons to whom the information is
available (thereby increasing the risk of inadvertent or illegal release to others), [and thus]

renders considerably more concrete the threat to the willingness of witnesses to come
forward-and testify fully and candidly.” United States v. Sells Eng'g, Inc., 463-U.S. 418, 432

(1983) (rejecting automatic-disclosure of grand jury materials to government civil attorneys).

Moreover, if discovery and examination of governnrent witnesses through depositions and

direction of the investigation, the deliberations or questions or jurors, and the like,” In re
Motions of Dow Jones & Co., Inc., 142 F.3d 496, 500 (D.C. Cir. 1998), petition for cert.
filed, 66 U.SL.W. 3790 (U.S. June 3, 1998) (No. 97-1959) (internal quotation omitted), we
note here the problematic nature of applying so broad a definition, especially as it relates to
the “strategy or direction of the investigation,” to the inquiry as to whether a government
attorney has made unauthorized disclosures. -

3 We recognize that the district court’s orders restricted discovery to “matters not
covered by Rule 6(¢),” but given that the disclosure of Rule-6(e) material is at the heart of
this case, we find it impossible to imagine how any meaningful discovery regarding leaks
could take place that would not involve the disclosure of some Rule 6(c) material..
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in court were routinely available in Rule 6(c)(2) suits, targets and witnesses would surely be
encouraged to bring such proceedings in the hope of obtaining information as to the course
of the grand jury’s investigation whenever the relatively low threshold of a prima facie case
attributing the source of a “leak™ to the prosecutor was met. Cf. id. at 432 (“If prosecutors
in a given case knew that their colleagues would be free to use the materials generated by the
grand jury for a civil case, they might be tempted to . . . start or continue a grand jury inquiry
where no criminal prosecution scemed likely.”). The advantage of cross-examining
government agents involved in an ongoing investigation about whether a “leak” of grand jury
information has occurred cannot be overstated, particularly in cases of large-scale public
interest. At the very least, if discovery or cross-examination in a Rule 6(¢)(2) proceeding
were allowed to proceed along its usual course, it would almost certainly result in the release
of the names of the government agents involved in the investigation as well as the names of
members of the press with whom they have been in contact {

]. Short of a blanket denial
of any press contacts at all, it would seem to us to be virtually impossible for IC personnel
to answer movmu’ questions about whom they talked to, where, and about what without
disclosing details of the investigation that tread perilously near to or in fact step over the line
into areas of grand jury secrecy. Even if the specifics of information discussed with
members of the press were redacted to omit grand jury material (and it is hard to see what

use the questioning would be if the answers were so limited), the fact that the redaction was
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made at all would give rise to inferences about the substance of grand jury material when put
together with the context of the answer and the identity of the media representative who
authored it. Moreover, even if certain information discussed with members of the press
regarding the course of the investigation, such as investigative leads ultimately not pursued,
wucomidaednmnbbe“mmzsocmingbefouthegmnd‘jmy”mdmmwouldwtbe
subject to redaction, its revelation would still provide useful clues as to the direction of the
prosecutors’ efforts. In sum, we cannot envision how a useful inquiry could be conducted
about what the IC or members of his staff told the press about certain matters relevant to the
grand jury’s investigation without disclosing the focus of the investigation (or, minimally,
the areas or individuals not being focused on)." We must conclude, therefore, that the
drafters of Rule 6(c)(2) intended that proceedings to fervet out violations of the grand jury
secrecy rule should not themselves present an undue risk of compromising that very secrecy.
See, e.g., McQueen, 1998 WL 217538, at *9 (“[L]iberal discovery rules in civil suits . . .
would expose grand jury deliberations, the identity of grand jurors, and other grand jury
members to the public. This would not only inhibit the grand jury’s deliberative process, it
would potentially expose grand jury members, government lawyers and agents, and witnesses
to outside pressures and possible danger. In short, it would eviscerate the very protections

to the grand jury process Rule 6 was intended to provide.”); Blalack, 844 F.2d at 1559 n.19

* While we cannot permit the IC's assertions of risk to-the grand jury to act as an
impenetrable shield against the progress of a Rule 6(¢X(2) investigation, we must give some
credence to his assertions, since we are.not privy to the status or the substance of the grand
jury’s investigation.

26



369

(Tjoflat, 1., specially concurring) (inquiry into starus of grand jury’s investigation, “especially
when conducted in the context of an adversarial civil contempt proceeding, would inevitably
lead to the disclosure of grand jury matters, the very vice Rule 6(¢)(2) was designed to
avoid™); Donovan v. Smith, 552 F. Supp. 389, 390 (E.D. Pa. 1982) (denying defendants’
request to depose lead government attomey and thereby “intrudfe] into his knowledge
regarding the prosecution of this action”).

There is a further impediment to treating a Rule 6(¢)(2) proceeding in all respects like
a typical civil adversarial proceeding. It would almost certainly engage the district court and
the prosecutor in lengthy collateral proceedings and in so doing divert the grand jury from
its investigation. How, for instance, could counsel for a Rule 6(e)(2) plaintiff be permitted
to engage in discovery and in-court examination of governmeat witnesses without granting
the government’s attorney a similar opportunity to depose movants’ counsel, movants’ -
associates, and, indeed, the movants themselves if they could be shown to have relevant
information about how the leaks really occurred? After all, if the government seeks to prove
that it is not the source of the information reported, it has an interest in identifying the true
source. By setting forth a simple, two-step framework, we believe Barry sought to achieve
a swift resolution of an alleged Rule 6(e)(2) violation and to put an immediate stop to any
leaks while not unduly interfering with the work of the grand jury with a full-blown sidebar
trial on the Rule 6(e)(2) issue. See Barry, 865 F.2d at 1326 (show cause hearing “carries

little threat of conflict with the grand jury proceedings™) (internal quotation omitted); ¢f.
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United States v. Dionisio, 410-U.S. 1,.17 (1973) (*Any holding that would saddle a grand
jury with minitrials . . . would assuredly impede its investigation.and frustrate the public’s
interest in fair and expeditious administration of the criminal laws.”); Eisenberg, 711 F.2d
at 966 (targets should not be permitted access to information that-“would permit them to
embark upon a broad scale investigation of their own”).

Given the lack of guidance in Barry on how to conduct the rebuttal phase of a Rule
6(eX2) inquiry, it is not surprising that the district court proceeded as it did. Nevertheless,
webeﬁmmmeﬁshofevmhadvmdisdmmofywdjmymmmmdthcspm
of unnccessary detraction from the main business of the grand jury’s investigation are simply
too serious to allow the movants|

Jfull access to all relevant materials produced by the government or to let them conduct
direct or cross-examination of government investigative personnel during ongoing grand jury
proceedings. In our view, Barry did not contemplate such an adversarial evidentiary hearing
as the next stage following a prima facie case. Indeed, we have been hard pressed to find
any case in which a Rule 6(¢)(2) proceeding has been conducted in such a manner; in all
reported cases brought to our attention; in camera and/or ex parte proceedings have been the.
norm. See, e.g., Eisenberg, 711 F.2d at 966 (prohibiting preindictment participation by
targets); Barry v. United States, 740 F. Supp. at 888, 894 (D.D.C. 1990) (district court holds
government’s documentary submission sufficient to rebut prima facie case); Donovan, 552

F. Supp. at 390 (court holds in camera proceeding in which govemment responded to
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questions submitted to court by defense counsel and by court); see also PAUL“S. DIAMOND,
FEDERAL GRAND JURY PRACTICE AND PROCEDURE § 10.02 (3d ed. 1997) (“It is rare indeed
for a court to require that the government meet its burden under Rule 6 by presenting the
testimony of its attorneys and agents, thus subjecting them to cross-examination. There is
obvious potential for defense abuse of the government and interference with the grand jury
were the courts to require live rebuttal testimony in all cases.”) (footnote omitted); ¢f Barry,
865 F.2d at 1326 (characterizing request to disclose grand jury matters as “extraordinary”).
In balancing the movants’ right to discovery and direct participation in questioning the IC
or his prosecutors against the interest in maintaining grand jury secrecy, we must inevitably
give priority to ensuring that a proceeding to enforce the protections of Rule 6(¢)2) does not

ultimately subvert the rule itself."

15 Our decision to limit direct movant participation at this second stage of the show
cause hearing is further fueled by the immediacy of the potential harm to the grand jury. As
we understand it, this grand jury is still hearing testimony, and while the interest in grand jury
secrecy does not disappear altogether after the investigation is concluded, see Douglas Oil,
44] U.S. at 222, it is at its most intense while the investigation is ongoing. See, e.g., Inre
Grand Jury Subpoena, 72 F 3d 271, 275 (2d Cir. 1995) (“The government represents that the
grand jury investigation here is very much ongoing, thereby heightening the government’s
interest in secrecy.™). Indeed, it would obviously be futile to invoke civil contempt sanctions,
which are intended to be forward-looking and prophylactic, if grand jury proceedings were .
already concluded. This requires that extra care be taken in structuring appropriate Rule
6(e)(2) proceedings to ensure that the course of the grand jury’s investigation is not diverted.
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B.  The Appropriate Procedure
We will now endeavor to set forth the contours of how a show cause hearing may
proceed once a prima facie case has been established, recognizing that- within these
boundaries, the district court should have sufficient leeway to establish procedures it believes
will assist it best in discovering the truth of the matter while at the same time not causing
undue interference with either the work of the grand jury or that of the district court-itself,
We find the Eleventh Circuit’s decision in Eisenberg to be the most useful precedent
on the direction the show cause hearings should take. In Eisenberg, the targets of two grand
juries filed motions in district court alleging violations of Rule 6(¢)2) and submitting as
proof various newspaper articles that reported government agents and attomeys as the source
of the information disclosed. The district court, after finding the articles conclusively
established the existence of a Rule 6(¢)(2) violation, ordered counsel for the govemment to
identify to counset for the targets “cach government attomey, officer, agent, or employee
with access to the aforedescribed grand jury matters™ as well as to furnish affidavits executed
by each such person that included the identity of any news media representative with whickr
they had commumcated and:the circumstances and substance of each.communication. Jd
at 962 (intemal quotation omitted). As in our case, the govemment i Eisenberg did not -
contest the district court's eonchlsio;l that the news articles submitted established a prima
Jacie case or that it was required to provide the designated information to the court for its -
consideration. The government did challenge, however, just as the IC does here, any
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requirement that it furnish that information directly to the targets at a time before any
indictments had yet issued. Id. at 963-64.

The Eleventh Circuit reversed the district court’s order to produce information about
the press disclosure to the targets before indictments had been issued or the grand jury's
investigation had ended. Ruling that the articles established only a prima facie case, the
Court of Appeals nonetheless found it appropriate for the district court to have ordered the
govunmem“mnkemtostopmypubﬁcityemmaﬁng&omimemployees"béfae
moving to a consideration of whether the government had in fact violated Rule 6(eX2) by
past disclosures. Jd at 964. The court stated decisively, however, that the targets should not
be allowed to participate directly in this inquiry as to the government’s culpability. Rather,
the district court should first have conducted an in camera review of the government's
proffer of evidence as to its conduct:

_[W]e do not think the court properly balanced the targets’

interest in the information with the harmful effects that could

follow the disclosure to targets’ counsel of names of all the ~

government employees involved in the investigation. . . . Such

information could lead counsel to call upon those government

agents and attempt to interview them; news would spread that

the attorneys for the targets were invading the province of the

grand jury; and prospective witnesses could be intimidated from

testifying. .
Id a1965. As aresult, the Eisenberg court held that the information identified by the district
court “should first be furnished to the district court in camera™; after reviewing this material,

the district court could then determine whether further proceedings were necessary as well
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as the extent of the targets’ involvement in those proceedings. /d. at 966.

Admittedly, Eisenberg does not provide all the answers. It is not entirely clear, for
example, whether the Eisenberg court contemplated that the in camera-review of the.
government’s rebuttal evidence might, if it failed to satisfy the judge as to the government’s -
innocence or guilt, be followed by a hearing in which the targets’ counsel would be allowed
to perticipate in order to determine the existence of a violation, see id. (“The court may
subsequently determine whether a hearing should be held on the alleged government
violations of Rule 6(¢) and whether counsel for targets should be present at the hearing.”),
or whether the court would make the decision on the existence of a violation by itself and
invite the presence of the targets™counsel only at the remedy stage, see id. at 965 (“Once the:
court determines that Rule 6(¢) has been violated, the court may properly inform the targets’
counsel of the names of the violators. Targets’ counsel may then play a proper role in
hearings involving imposition of contempt sanctions on govemment employees.™). To the
extent Ekenbcrgmbendwwmnmlforknle.s(eﬂ)phinﬁfﬁshouldbe
pmmdmphymwmhhmeﬁewmm;mm@ We do find
pasuuive"hom.ﬂleibmbcrgwm’smhuioudmhmmnviewofm
wmm‘sammﬁakmmmﬁmmmmwpinkule
6(e)X2) cases and protect grand jury secrecy.

‘The use of in camera review in proceedings collateral to a grand jury investigation
is by no means novel. District courts are often required to conduct an in camera review of
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grand jwymmdreqmdmderRuIeG(eX”(CXi)“todmimwhumifany,
is responsive to the need asserted by the requesting party; this in camera review “is necessary
due to the paramount concemn of all courts for the sanctity and secrecy of grand jury
proceedings.” Lucas v. Turner, 725 F.2d 1095, 1109 (7th Cir. 1984); see also In re Special
Grand Jury 89-2, 143 F.3d 565, 572 (10th Cir. 1998); S. REP. NoO. 95-354, at 8 (1977),
reprinted in 1977 US.C.C.AN. 527, 532 (“It is contemplated that the judicial hearing in
connection with an application for a court order by the government under subparagraph
(3XCXi) should be ex parte so 2s 1o preserve, to the maximum extent possible, grand jury
secrecy.”). Similarly, courts often use in camera, ex parte proceedings to determine the
pmpﬁeqofténudﬁnymbpomamemdmoflmmudmpﬁmwm
attorney-client privilege when such proceedings are necessary to ensure the secrecy of
ongoing grand jury proceedings. See, ¢.g., In re Grand Jwry Nos. 95-7354, 96-7529 and 96-

7530, 103 F.3d 1140, 1145 (3d Cir.), cert. denied sub nom. Roe v. United States, 117 S. Ct.

2412 (1997) (“Ex parte in camera hearings have been held proper in order to preserve the
ongoing interest in grand jury secrecy.”™); Jn re Grand Jury Proceedings, Thursday Special
Grand Jury Sep. Term, 1991,33 F.3d 342, 353 (4th Cir. 1994) (“{The government’s proffer

[as to the existence of the crime-fraud exception] was made in camera because it concemed

1 Rule 6(e)X3)C)(i) permits disclosure of “matters occurring before the grand jury”
when “so directed by a court preliminary to or in connection with s judicial proceeding.”
FED. R. CRIM. P. 6(¢)(3XCXi). Parties seeking such material must show “that the material
tbeymkismededwwoidaponﬂ:hiqjmﬁcehmjudidﬂpweedh;ﬂmmm
fmdkdmekmmmenudf«mﬁmwdmy,mmmmis
structured to cover only material so needed.” Douglas Oil, 441 U.S. a1 222.
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matters subject to an on-going investigation before the grand jury.”). Although in camera,
€ parte submissions “generally deprive one party to a proceeding of a full opportunity to be
heard on an issue,” In re John Doe Corp., 675 F2d 482, 490 (2d Cir. 1982), and thus should
muwm:mmmm &x-.bln;lobuboc.blc., 13 F.3d 633,
636 (2d Cir. 1994), we find that the nature of a Rule 6(e)(2) hearing, particularly when
conducted during an ongoing grand jury investigation, involves such a compelling interest.
See, e.g., Inre Grand Jury Proceedings, 33 F.3d at 353 (holding that “in camera proceedings
in the context of grand jury proceedings and on-going investigations requiring secrecy are
not violative of due process™ despite lack of opportunity to rebut government’s proffer); In
re John Doe, 13 F.3d at 636 (“[Where an in camera submission is the only way to resolve
an issue without compromising & legitimate need to preserve the secrecy of the grand jury,
it is an appropriate procedure.”); In re John Doe Corp., 675 F.2d at 490 (“We recognize that
appelhntsumotmakeﬁ@nlugumenuabommﬁnlsthzyhyemmmdmdm
degree they are hampered in presenting their case. The alternatives, however, are sacrificing
the secrecy of the grand jury or leaving the issue unresolved at this critical juncture.™).
Inli.gluofdmeeomem,wemhdeﬂmthuhowmbaﬁnginthisinmee
should not proceed in a fully adversarial manner when only a prima facie case has been
made. We emphasize, however, that the burden of rebutting the prima facie case will lie
with the IC, who must now come forward with evidence, in whatever form the district court
requires (including affidavits, depositions, production of documents, or live testimony) to
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rebut the inferences drawn from the news articles that established the prima facie case of a
Rule 6(¢) leak to the press by personnel in or “close to” the IC’s office. This evidence should
be submitted ex parte and in camera for the district court’s review. Because the government
must negate at least one of the two prongs of the prima facie case—by showing either that the
information disclosed in the media reports did not constitute “matters occurring before the
~grand jury” or that the source of the information was not the government--relevant evidence
might include “what actually occurred before the grand jury, whether the purported grand
jury disclosures are accurate, the identities of its employees with access to any of the grand
jury information disclosed, and whether these individuals in tumn provided any such
information to the media,” Barry, 740 F. Supp. at 890, as well as evidence as to the IC’s
general policies conceming press contacts, evidence as to the actual source of information
reported by the press, or evidence describing any actual exchanges between a member of the
IC’s staff and 2 member of the press associated with one of the identified reports. The
district court’s task at this stage is to review the IC’s evidentiary submissions and determine
whether they are sufficient to rebut the movants’ prima facie case—in other words, whether
-the evidence presented by the govemment is sufficient to render the identified press reports'’

inaccurate either in their characterization of material as grand jury related or in their

17 Although Barry makes reference to a determination of whether there has been a
“pattern or practice of impermissible disclosures of grand jury material,” see Barry, 865 F.2d
at 1325, this should not be construed as requiring the district court to extend the Rule 6(eX2)
inquiry beyond the news articles submitted by the movants. Indeed, in order to limit the
district court’s function to adjudication rather than investigation, we find it entirely
appropriate to limit any findings to those articles.
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identification of the source of the information. If the district court determines that the IC’s
submission is insufficient to rebut the prima facie case, or, indeed, if the IC or s member of
mmﬂmwvbhﬂmmﬁmm“m.mmmmw
proceed to find that a Rule 6(e)(2) violation has occurred and determine the appropriate
remedy. The announcement of the court’s finding should be svailable to the movants and
their participation in any remedy hearing presumptively allowed. If, on the other hand, the
district court determines that the IC’s submission conclusively rebuts the prima facie case,
the show cause order should be discharged." In cither event, this first stage should be &
parte and in camera in order to minimize the intrusion on the interests protected by Rule
6(eX2).

If, however, after review of the govemment’s rebuttal case the district court finds that
it cannot make an adequate determination as to whether s violation of the rule has occurred,
or if the district court cannot identify with certainty the individual or individuals responsible,
further proceedings may be appropriate. Although the district court should take care to
protect the secrecy of the grand jury investigation by continuing to conduct the proceedings

'8 Because it is unlikely that a news report will attribute the disclosure of purported
grand jury material to a specific individual, it is possible that a showing as to each individual
associated with the IC who has access to certain material will be required to constitute
sufficient rebuttal. Cf. Lance, 610 F.2d at 219 (“The inability to show a definite source for
some of the information contained in the articles might cause a prima facie case to fail ifa
responsive affidavit denying the allegations is made.”). We note that pursuant to Rule
6(e)X3XB) of the Federal Rules of Criminal Procedure, the IC is required to provide to the
district court the names of any government personnel who have been made privy to grand
jury material in order to assist the IC in his investigation. -
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in camera and ex parte, we do not wish unnecessarily to cabin the district court’s discretion
as to the type of factfinding tools it may use. The court may, for example, request further
affidavits or other types of documentary evidence from either the government or the
movants; it may request that 3 member of the IC’s staff or another witness answer questions
of the mmmquﬁmmmwmemmuponthecm’sinvmﬁommecommy,
if it so chooses, appoint a special master or other individual to collect evidence and submit
a report to the district court for its review and adjudication. See, e.g., Eisenberg, 711 F.2d
at 966 (“We can conceive of circumstances where a district court could seek the appointment
of a special.counsel to assist the court in determining whether Rule 6(¢) violations had
occurred.”)."

If at the end of the day the district court determines that a violation of Rule 6(e}(2) has
occurred, it may report this finding to the movants and identify the government agent or
attomey responsible for the disclosure® See Eisenberg, 711 F.2d at 965. The movants may
then participate in determining the appropriate remedy, which, as we have noted, may include
equitable relief, contempt sanctions, or both, see Barry, 865 F.2d at 1321-22, keeping in
mind that the relief granted should be “carefully tailored to avoid unnecessary interference

with grand jury proceedings,” id at 1323. Finally, the district court must keep a transcribed

¥ The movants acknowledged before the district court, and the IC stated in oral
argument before this court, that the involvement of such an individual might be appropriate.
See Prehearing Memorandum of President Clinton (March 10, 1998), at 3.

¥ Ordinarily, the court should not reveal the precise substance of the disclosure to the
movants, as this would tend to reveal “matters occurring before the grand jury.”
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record of what transpired in any in camera proceeding; should the grand jury ultimately issue
indictments, the indicted party or parties may request the transcript of the Rule 6(eX2)
proceedings in order to determine whether to contest any indictment on the basis of the
violation. See Eisenberg, 711 F.2d st 965; FED R. CRIM. P. 6(e)(3)XCXii) (disclosure of
grand jury matters permitted “at the request of the defendant, upon & showing that grounds
may exist for a motion to dismiss the indictment because of matters occurring before the
grand jury”)."

v.

We are keenly aware that allegations that a government official has violated Rule
6(e)(2) are not to be taken lightly. As Justice Frankfurter noted, “{tjo have the prosecutor
himself feed the press with evidence . . . is to make the State itvelf through the prosecutor, -
who wields its power, a conscious participant-in trial by newspaper, instead of by those
methods which centuries of experience have shown to be indispensable to the fair
administration of justice.” Stroble v. California, 343 U.S. 181, 201 (1952) (Frankfurter, J.,
dissenting). It is the very interests in protecting grand jury secrecy underlying the rule,
however, that call for the utmost discretion on the part of the courts to ensure that the rule
is not breached in the very act of rooting out violations. We believe the intent of Barry in

n Atﬂ:kmgeindvumialptumﬁmmybem&mc“[wlmw
to be harmless to a district judge may be prejudicial if seen in light of a defense counsel’s
special familiarity with a given prosecution.” United States v Fowlie, 24 F.3d 1059, 1066
(5th Cir. 1994).

n
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characterizing the inquiry into Rule 6(¢X(2) violations as civil is honored by allowing the
movants to identify any violations of the rule and, if necessary, to participate in crafting a
remedy designed to stop further violations. Any direct participation in d.eciding whether a
violation has occurred and by whom should be allowed by the district court only in
extraordinary circumstances and s a last resort. The procedure we have outlined is designed
to “allow the court to focus on the culpable individual rather than granting a [discovery]
windfall” to the movants. Bank of Nova Scotia v. United States, 487 U.S. 250, 263 (1988).
. We have decided the merits of the IC’s challenge to the district court orders by
granting its petition for writ of mandamus. Accordingly, we dismiss the appeal in No. 98-
3077 et al, vacate the procedural aspects of the district court’s orders of June 19 and June

26, and remand for further proceedings consistent with this opinion. '
1t is so ordered. -
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Misc. No. 98-55 (NHJ)
(consolidated with Misc. No. 98-177 and

IN RE GRAND JURY PROCEEDINGS Misc. No. 98-228) FILED
REDACTED VERSION  §gp 25 Wb
e rri i

QRDERTQ SHOW CAUSE

On June 19, 1998, the Court ordered the Office of the Independent Counsel ("OIC”) and
individual members therein to show cause why they should not be held in contempt for violations
of Federal Rule of Criminal Procedure 6(¢)(2). The Court also set forth procedures to be
followed af a show cause hearing that would include the participation of counsel for President
cuma.anwmum.mwmy.m;mwmmsummm«m
(collectively *movants”).' [n a second Order, entered on June 26, 1998, the Court clarified its
June 19 Order and outlined further procedures related 10 the show cause hearing including
permitting the movants 1o undertake limited discovery of press contects with the OIC. The OIC
appealed the Court’s procedural rulings permitting movants to take discovery and o participate
in the show cause hearing. In its emergency appeal, the OIC did not contest the Court's finding
that prima facie violations of Rule 6(c) had been established by at least six news reports. Rather,
the OIC strenuously objected 10 the procedures that the Court had adopted in order 10 conduct the
dwwumehuﬁng;hOICmuedeyshomengmrelaleddiwoverymwbe

conducted gx parc and in camera. The Court of Appeals vacated the procedural aspects of the

' Monica l.ewinsky has withdrawn her motion for an order to show causi and therefore
she is no loneer included amone the movants in this matter.
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Court’s Junc 19 and June 26 Orders and remanded for further proceedings consistent with its
Opinion. Seg In re Sealed Case, Nos. 98-3077, 98-3078, 98-3079 and 98-3081, 1998 WL
455602 (D.C. Cir. August 3, 1998) (per curiam).

-Pmenlly before the Court is the OIC’s gx parte memorandum requesting that the Court
outline further procediires for the OIC and its members to show cause why they should not be .
held in contempt. The Court will now determine which additional press reports raised in
movants’ motions to show cause constitute prima facie violations of Rule 6(¢) and yvill set forth
the procedures, in accordance with the decision of the Court of Appeals, that will guide the Court
in deciding movants’ motions. Such procedures shall include referral to a Special Master. |
L Standards for Establishing a Prima Facie Violation of Rule 6(e)(2)

Rule 6(¢) provides, in relevant part, that *an attorney for the government, or any [such
government personnel . . . as are deemed necessary by an attorney for the government to assist an
attorney for the government in the performance of such attomey’s duty to enforce federal
criminal law) shal.l not disciose matters occurring before the grand ;ury except as otherwise
provided in these rules. ... A knowing violation of Rule 6 may be punished as a contempt of
court.” Fed. R. Crim. P. 6(e}(2) & 6(eX3)XAXii). It is clear that the secrecy requireme.n!; of Rule

;-

6(c) apply to the OIC. [n re Sealed Case, 1998 WL 455602, at *16 n.2 (citing In re North, 16
F.3d 1234, 1245 (D.C. Cir. 1994)).

Our courts have consistently recognized the imponancé ol secrecy to the proper
functioning of our grand jury system, specifically noting “several distinct interests served by
saleguarding the confidentiality of grand jury proccedings.” Douglas Oil Co_ ol Calif. v. Petrol

SWOps N W, dd] U.S. 21i. £i8 (1979). ‘The Supreme Court outlined the *several distinet

-
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interests” protected by Rule 6(c) as follows:

[first, if preindictment proceedings were made public, many prospective

witnesses would be hesitant to come forward voluntarily, knowing that those

against whom they testify would be aware of that testimony. Moreover, witnesses

.who appeared before the grand jury would be less likely to testify fully and

frankly, as they would be open to retribution as well as to inducements. There

also would be the risk that those about to be indicted would flee, or would try to

influence individual grand jurors to vote against indictment. Finally, by .

preserving the secrecy of the proceedings, we assure that persons who are accused

but exonerated by the grand jury will not be held up to public ridicule.

Id. at 219. Therefore, enforcing Rule §(¢) is of the utmost importance to the integrity of our
grand jury process. }

For this reason, the Court of Appeals has held that a district court “must conduct a ‘show
cause’ hearing” if a motion for order to show cause establishes & prima facie violation of Rule
6(eX(2). Bacry v, United States, 865 F.2d 1317, 1321 (D.C. Cir. 1989) (emphasis added). To
establish a prima facie case, movants must show that “media reports disclosed information about
“matters occurring before the grand jury’ and indicated that the sources of the information
included attorneys and agents of [OIC]." . (citations omitted). Once a prima facie case is
established, “the burden of rebutting the prima facie case will lie with the {Independent Counsel},
who must now come forward with evidence, in whatever form the district count requix;es-

T -
(including affidavits, depositions, production of documents, or live testimony) to rebut the
inferences drawn from the news articles that established the prima facie case of a Rule 6(e) leak
to the press by personnel in or *close to” the {independent Counsel's] office.” {n rc Sealed Case.
1998 WL 455602, at *14. 1f the Court finds that a member of the OIC violated Rule 6(eX2), it
may order appropriate relicl such as contempt sanctions and equitable reliel. Sec Barry, 865

F2damt 1321
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A. *Matiers Qccurring Before the Grand Jury”

In order to establish a prima facie case, movants must first demonstrate that the media
reports disclosed "matters occurring before the grand jury.” I1d. The D.C. Circuit has held that
the sco;:e of grand jury secrecy is necessarily broad in order to properly effectuate the several
distinet objectives of Rule 6(c). Fund for Constitutional Gov't v, National Archives & Records
Sery., 656 F.2d 856, 869 (D.C. Cir. 1981). *It compasses not only the direct revelation of grand
jury transcripts but also the disclosure of information which would reveal ‘the identities of
witnesses or jurors, the substance of testimony, mmx:gy_qr_dlmnn_qﬂms_mxgmgnm the
deliberations or questions of the jurors, and the like.™ Id, (quoting SEC v, Dresser Indus.. Inc..
628 F.2d 1362, 1382 (D.C. Cir. 1980) (en banc)) (emphasis added). In light of the *broad reach
of grand jury secrecy,” the Court of Appeals has held that Rule 6(¢) covers "naming or
identifying grand jury witnesses; quoting or summarizing grand jury testimony; evaluating
testimony; discussing the scope. focus and direction of the grand jury investigations; and
identifying documents considered by the grand jury and conclusions reached as a result of the
grand jury investigations.” Id, (emphasis added).

;ln ’addizion, *the fact that [a witness] was subpoenaed to testify, the fact that hé iz;:okcd
{a] privilege in response to questions, (and] the nature of the questions asked” of him are
“according to our precedent ‘matters occurring before the grand jury.”™ Inre Motions of Dow
Jones & Co.. Inc.. 142 F.3d 496, 501 {D.C Cir. 1998) (citing SEC v. Dresser Industries. Inc..
628 F.2d at 1382). Furthermore, statements by prosecutors which disclose when an indictment
will be prescnted to the grand jury, who will be charged in the indictment and what crimes will
be charged also violate the seerecy requiremunt of Rule 6(2). See o re Grand Jurs lovestigation,

4
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Lancc. v, Den't of Justice, 610 F.2d 202, 218 (Sth Cir. 1980). *{'T'[ic touchstonc is whether

disclosure would tend to reveal some secret aspect of the grand jury’s investigation.® Senate of

stice, 823 F.2d 574, 582 (D.C.

Cir. 1987) (citation omitted).

Moreover, the Court of Appeals recently reaffirmed that “matters occurring before the .
grand jury® include "not only what has occurred and what is occurring, but also what is likely to
occur.” In re Dow Jones, 142 F.3d at 499-500 (citing SEC v, Dresser Indus,. Inc., 628 F.2d at
1382 and Fund for Constitutional Gov't, 656 F.2d at 869) (emphasis added).’ Clearly the
prohibition on disclosure found in Rule 6(¢) would have little force if prosecutors could reveal
with impunity the substance of & prospective witness’s testimony and comment on his or her
credibility prior to the witness’s appearance before the grand jury.

B. Attribution of Source

in addition to establishing that media reports disclosed “matters occurring before the

1 The Court notes that, in the course of addressing proper procedures for the present
show cause hearing, the Court of Appeals quoted the foregoing language from [nre Dow Jones
and then cautioned of *the problematic nature of applying so broad a definition [of ‘matters
occurripg before the grand jury'], especially as it relates to the ‘strategy or direction of the
investigation,” to the inquiry as to whether {the OIC] has made unauthorized disclosures. lors
Sealed Case. 1998 WL 455602, st *16 n.12. Howeve, for nearly two decades, controlling law in
the D.C. Circuit has explicitly and repeatedly recognized that the necessarily broad reach of Rule
6(e) confidentiality encompasses “the strategy or direction of the investigation,” in other words
*what is likely to occur” during the course of the grand jury investigation. Scg In re Dow Jones,
142 F.3d at 499-500; Senate of the Commeonwealth of Puertg Rico, 823 F.2d at 582; Eund for
Constitutional Giov't, 656 F.2d at 869-70; SEC v, Dresser Indus.. (ng,. 628 F.2d at 1382.
Moreover, as the OIC did not appeal this Court’s interpretation of “matters occurring before the
grand jury,” the Court of Appeals footnote on this topic is mere dictum. Therefore, the Court
does not believe that the dictum in this fuotnote was intended to overrule sub silentio the well-
established law of this Circuit. Sce Lo Sealed Casc. 1998 WL 455602, at *3 (stating that such
a method of uverruling established fugal precedent is “implausibie”™).

s
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grand jury,” movants must also show that such reports “indicated that the source of the
information included attorneys and agents of the [OIC)." Barrv, 865 F.2d at 1321. When
deciding whether movants have met their burden, the Court must treat all statements in the news
reports-as true with respect to what was disclosed and by whom. See Lance, 610 F.2d at 219; see
also Barry, 865 F.3d at 1326 (noting that "complainants in Rule 6(e}(2) cases ‘almost‘ never ha’ve
access to anything beyond the words of the [news] report.’") (quoting Lance, 610 F.2d at 219).
Thus, if a news report explicitly identifies the source of information protected by Rule 6(e)(2),
the Court must accept this attribution as correct for purposes of the prima facie case.

While an article expressly identifying the OIC as the source of the Rule 6(¢) information
clearly supports a prima facie case, *[tjhe article submitted need only be susceptible of an
interpretation that the information reported was furnished by an attorney or agent of the [OIC]; in
fact, “[i)t is not necessary for [an] article to expressly implicate the {OIC] as the source of the
disclosures if the nature of the information disclosed furnishes the connection.”™ [n re Sealed
Case, 1998 WL 455602, at *16 n.7 (quoting Barrv, 865 F.2d at 1325) (emphasis added). For
instance. *[t}he precise attribution of a source in one [press report] . . . may give definition 6f a
vague source reference in others because of their context in time or content.” [d. at 13‘26.

3 -

(citations omitted). Additionally, *attorneys and agents of the Government* need not be the sole
source of the disclosure of Rule 6(¢) material, but need only be “included” among the sources.
Id. at 1321.

1L Application of Standards to Movants' Motions for Order to Show Cause

In its-June 19 Order W Show Cause, the Court found that the following xix media reports
constitute prima facie violations of Rule 6(¢) or violations of this Court’s orders prehibiting

6
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disclosurc of information relating to the grand jury investigation:

1.

.2

6.

Thomas Galvin, “Monica Keeping Mum — For Now Fends Off Query on
Internal Affairs,” New York Daily News, January 23, 1998;

Don Van Natta, Jr. & John M. Broder, "Lewinsky Would Take Lie Test in
Exchange for Immunity Deal,” New York Times, February 2, 1998;

Claire Shipman, *Ken Starr Rejects Lewinsky’s Immunity Deal,” NBC .

" Nightly News, February 4, 1998;

Fox News Broadcast, May 6, 1998;

Scott Pelley, “Exclusive Information About Kenneth Starr's Next Moves,”
CBS Evening News, May 8, 1998; and .

Steven Brill, “Pressgate,” Brill's Content, August 19982

In its June 19 Order, the Court also directed movants to identify other press reports that

they believe establish additional prima facie violations of Rule 6(¢) by the OIC. In response,

movants identified 18 additional media reports. See Movants’ Listing of Key News Reports for

3 While the “Pressgate” article may not, in and of itself, constitute a Rule 6(¢) violation, it
provides further support for the prima facie violations of Rule 6(c) established by the other media
reports at issue. In other words, it helps to provide the context for the other press reports. The
fndependent Counsel's admission to Mr. Brill that he and Deputy Independent Counsel Jackie
Bennett speak to reporters on condition of anonymity and his statement to Mr. Brill that Rule
6(e) does not apply to *what witnesses tell FBI agents or us [the OIC] before they testify before
the grand jury" strongly supports the Court’s findings of prima facie violations of Rule 6(¢) by
the OIC. Sce *Pressgate.” at 132. Mr. Brill's ass=:tions that he has *personally seen internal
memos from inside three news organizations that cite Starr's office as a source” and that "six
dilferent people who work at mainstream news o.ginizations have told (him] about specific
lcaks” also lends support (o the Court’s findings o piria facic violations. Ll at 131, 150.

!
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July 6, 1998, Show Causc lHcaring, Junc 24, 1998.* Pursuant to the above-cited law goveming
Rule 6(e) show cause motions, the Court will now review these reports and determine whether
they also constitute prima facie violations of Rulc 6(c).

7. David Bloom, “Newest Clinton Sex Scandal Causing Republican Calls
for Impeachment,” NBC Nightly News, January 21, 1998

The Court finds that this news report constitutes a prima facie violation of Rule 6(¢). in
his report, Mr. Bloom stated that fedem&mm&mﬂ.ﬂBQNm they're
prepared to offer the young intern a choice between immunity and prosecution. One law
enforcement source put it this way, quote, ‘We're going to dangle an indictment in front of her
and see where that gets us.” (emphasis added). The report identifies the sources as members of
federal law enforcement which, given the context and content of these statements, likely refers to
attomeys or agents of the OIC. Moreover, the substance of the statement indicates that an
indictment is being considered and identifies a target of the grand jury investigation. The leak
from the law enforcement source also reveals the strategy or direction of the investigation.

8. David Bloom, "President Clinton Faces Allcgations of Affair with
Former White House Intern, Then Telling Her to Lic About 1," NBC

News at Sunrise, January 22, 1998

S
The.Court finds that this news:report constitutes a prima facie violation of Rule 6(¢). In

this television segment, Mr. Bloom reported that:

* In the interest of judicial economy and in order to avoid overburdening the Special
Master, the Court has chosen to focus on the 24 “key news reports” identificd by movants, rather
than making prima facie determinations regarding 111 different press reports raised by movants
in five separate submissions. See Motions for Order 10 Show Cause of February 9, May 6. and
June 16. §998: and Supplemental Memoranda in Support of Motions fur Order to Show Cause of
May 12 and June 24, 1998.
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{plroscoutors suspect the president and his longtime fricnd, Vermon Jordan, tried
1o cover up allegations that Mr. Clinton was involved scxually with former White
House intern Monica Lewinsky and other women — which is why this document,
obiained last night by NBC News, could be a smoking gun. [t’s called *Points to
Make in Affidavit." Proseciugors say it might as well be called “How to Commit
Persjury in the Paula Jones Case.” . .. Where did this document come from?
Prossecitors suspect the president’s allies of witness tampering. (emphasis added).

The report explicitly identifies *prosecutors” as disclosing evidence gathered as part of the grand
jury investigation. This evidence, the "talking points™ document, was likely o be presented to
the grand jury. The law in this Circuit makes it perfectly clear that government attorneys may
mtmuldoumnuryevidgneeﬂmisﬁkelytobeptmmedmmegm\djury. Furthermore,
ﬂ\uemumemstlsorevuldnseope.focun.ax\ddirecﬁonofdwgnndjuryinvmipﬁon;-

plain violation of Rule 6(¢).

9. Michael Isikofl, “Diary of a Scandal,” Newsweek (America Online
¢d.), January 22, 1998

The Court finds that this news report constitutes a prima facie violation of Rule 6(¢). In
this online news article, Mr. Isikoff reports:

It is not clear who prepared these talking points, but Starr believes that Lewinsky
did not write them herself. He is investigating whether the instructions came from
_Jordan or other friends of the president. ... NEWSWEEK told Starr’s deputies
thit the magazine was planning to run with the story in the issue that appeared
that Monday. ... Stam's deputies asked NEWSWEEK to hold off. ... Star
was hoping to confront Lewinsky and persuade her to cooperate as a witness for
the prosecution. Starr’s deputies did not want to tip oft Lewinsky or Jordan or the
White House. ... According to Starr's deputies, the fear that Lewinsky's name
would become w:dely known was enough to torpedo the negotiations between
Suarr and her Lewinsky's [sic] lawyers. As of now. Lewinsky is not cooperating.

Acscording to knowledgeable sources, Star is now considuring whether 1o indict
her for perjury.  (emphasis acded).

Here. Starr's deputies are directly cited as one of the sources for this story. Furthermore, the

9
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attribution (0 *knowledgeablc sources® regarding the potential indictment of Ms. Lewinsky and
Mr. Starr’s beliefs about the authorship of the talking points, particularly given the context of the
entire article and the nature of the information disclosed, swrongly suggests a source within the
OIC. Morcover, the substance of the statements relating to possible indictments and the strategy
or direction of the grand jury investigation coastitutes “matters” covered by Rule 6(¢). .

10.  Francis X. Clines & Joff Gerth, “Subpocnas Sent as Clinton Denies
Reports of an Affair witk Aide at White House,” New York Times,
January 22, 1998

The Court finds that this news report constitutes s prima facie violation of Rule 6(¢). In
this news article, it is repocted that:

[d]etails spilled out through the day, fueled by more than a dozen tape recordings
of the intern that a friend had secretly made, some of them with a hidden F.B.L.
tape recorder, said fawyers close to the investigation. Late tonight, F.B.L. agents
sought interviews with people with whom the intemn might have confided in at the
White House and the Pentagon . .. . Me, Stam, whose office was busy today
mngmbpommdmﬂmmm’bkmmtyferkcymw was
repartedly investigating possible evidence that the President himself left in the
alleged affair, mludmgseleplummaﬂmqmﬂy re-recorded secretly for

prosecutors. ? 1 ome of the tapes <aid that Ms.
Lewmskywldof the thdent advmnglmlhanf anyone asked about the affair.
she was absolutely to deny it. (emphasis added). . -

Although this article does not contain direct attribution to sources within the OIC, there is a
strong inference that at lust one of the sources was an attomey or agent of the OIC, particularly
in light of the disclosure of information known only to members of the OIC such as what FBI
agents and atiomeys in Mr. Stare’s office were thinking and actively investigating. The
substance of these leaks refates to evidence being wathered pursuant to grand jury subpoenas and

the considcration of immunity de:us for potential grand jury witnesses. Such matters are
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protected by Rule 6(c). Furthermore, the Independent Counscl has admitted that oIc attorncys
speak to reporiers on a not-for-attribution basis. This admission rcinforces the already strong

inference that the information came from the OIC.

11.  Phil Jones, “Independent Counsel Kenncth Starr Moves duickly in
- His Investigation Regarding President Clinton and Intern Monica
Lewinsky,” CBS Evening News, January 23, 1998
The Court finds that this news.report constitutes a prima facie violation of Rule 6(¢). Mr.
Jones reports that “two sources familiar with the Independent Counse!l’s investigation tell CBS
News that Kenneth Starr is, quote, ‘absolutely convinced that Monica Lewinsky was telling the
truth when she was recorded by her friend, Linda Tripp.’ ... Starr isn’t commenting on
anything publicly, but our sources say he js aware that he must move quickly on this matter; that
he can’t dally on the Lewinsky case like he has on other matters. Starr wanis to grant Lewinsky
immunity, but not until she provides information on what truthful facts she would give in return
for immunity.” (emphasis added). Mr. Jones’ “sources familiar with the Independent Counsel’s
investigation” purport to disclose the Independent Counsel’s thoughts on several topics that are
clearly covered by Rule 6(¢), including the credibility of Ms. Lewinsky, a likely grand jyry
witnes¢, and also the status of immunity negotiations with this witness. This insight into the

strategy or direction of the grand jury investigation implicates attomeys or agents working for the

OIC as the sources.
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12.  Susan Schmidt and Peter Baker, *Ex-Intern Rejected Immunity Offer

in Probe,” The Washington I'est, January 24, 1998

The Court finds that this news report constitutes a prima facie violation of Rule 6(¢). In
this artjcle, it is reported that:

[f]ederal investigators last week offered former White House aide Monica
Lewinsky immunity from prosecution if she would cooperate in their .
investigation into whether President Clinton tried to persuade her to deny an affair
undetotth.bu(l.emnskymnedduofferdown. The offer was described
ste: by s depends p . Forall
ofymdnysdu(m)pubhcpmngbaweenhehwy«s.mmdSms
investigators searched her Watergate apartment with her family’s permission on
Thursday and came away with a variety of personal items, including letters, that
[Starr’s investigators] hope might help establish a link between Clinton and the
young woman. According to sources familiar with the investigation, Lewinsky
has said that the president gave her a pin and a book of poetry, . . . . According to
asource close to the prosecutors, [Ms. Lewinsky's mother Marcia Lewis} was
puzzled about why they were intent on making a criminal case at all, saying
“What's the big deal? So she lied and tried to convince someone else to lie.”
(emphasis added).

Statements in this article are repeatedly attributed to sources close to the Independent Counsel,
sources familiar with the investigation, and sources close to the prosecutors. Given the nature of
the information disclosed, attorneys or agents of the OIC are implicated as the sources.
Moreover, the article strongly suggests that some of the disclosures come from sources who are
themseivés receiving information from attorneys or agents of the OIC. If at anytime the
members of the OIC were disclosing protected information to “sources,” who in turn were
passing that information on o reporters, that of course would also constitute violations of Rule
6(¢). In substance, the information revealed in this article details immunity negotiations with a
potential grand jury target and also reveals the scope. focus, and direction of the yrand jury

investigation.
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13.  Claire Shipman, *Still No Deal Between Monica Lewinsky and
Whitewater Prosccutor Ken Starr Regarding White House Sex
Scandal,” NBC Nows Special Report, January 25, 1998
_The Court finds that this news report constitutes a prima facie violation of Rule 6(¢). In
this television segment, Ms. Shipman reported that *sources in Ken Starr’s office tell us that they
are investigating [a rqson that at some point someone caught the president and Ms. Lewinsky in
an intimate moment], but they haven't confinmed it." (emphasis added). In this report, the
attribution to the OIC is explicit and the OIC sources reveal a specific detail of the strategy or
direction of their investigation, directly breaching grand jury confidentiality.
14. Howard Fineman & Karen Breslau, *Sex, Lics and the President,”
Newsweck, February 2, 1998
The Court finds that this news report constitutes a prima facie violation of Rule 6(¢). In
this article, it is reported that “{a)t the direction of special prosecutor Starr, the FBI placed a
‘wire" listening device on Lewinsky’s friend Linda Tripp. The resulting tape of Lewinsky-Tripp
~onversations could be especially strong evidence in a federal court. And on one of them, to
which NEWSWEEK gained acgess, Lewinsky gives clues to what might be an effort to silence .
her, involving the president and his close friend Washington lawyer Vernon Jordan." Although
not directly attributed to a source in the OIC, the content and context of the report suggests that
Newsweek gained access to the FBI wape through an attorney or agent of the OIC as this tape was
_made under the direction of agents working for the OIC. The testimony on this tape from a

potential target of the gr==d jury investigation clearly is evidence likely 10 presented to the grand

jury and therefore is proizcted from disclosure by Rude 6(¢).

13



395
1S.  Francis X. Clines, "Stephanapoulos Testifics as Beset Lewinsky Flies
Home," The New York Times, February 4, 1998

The Court finds that this news report constitutes a prima facie violation of Rule 6(e). In
this article, it is reported that * [we are trying to get to the truth of what would be, if proven,
serious charges,” M, Starr declared in & brief interview today with CNN. His investigators are
pursuing a number of leads, including forensic testing of items taken from Ms. Lewinsky, who
reportedly said on the tapes that she had a dress that had been stained by the President in a sexu:
encounter. One of her dresses was recently tested, with negative results, said one Federa!
investigator, who would not say what else might be tested.” (emphasis added). The nature of
this information regarding specific leads and investigative methods of the OIC investigation
strongly suggests that the Federal investigator cited in the story is working with the OIC. The
substance of these leaks also reveals the scope, focus, and direction of the grand jury
investigation.

16.  Jackie Judd, *Clinton Team on the Offensive,” World News Tonight
with Peter Jennings, January 30, 1998

_'Tl:e Court finds that this news report constitutes a prima facie violation of Rul'g &e). In
this television segment, Ms. Judd reports that *(alccording to law enforcement sources, Starr so
far has come up empty in a search for forensic evidehce of a relationship between Mr. Clinton
and Lewinsky. The sources sav a dress and other picces of clothing were tested, but that they
had all been dry cleaned before the FBI picked them up from Lewinsky's apartment.* (emphasi
added). A source for the story is identified as 2 member of law enforcement. Given the context

and nature of the investigatory information discloscd. the law enforcement sources are likely to

14
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be attorcys or agents working for the OIC. Morcover, the substance of the story pertains to
evidence being gathered as part of the grand jury investigation, a matter within the protection of

Rule 6(e).

17.  Scott Pelley, “Talks between Monica Lewinsky’s Attorney and
‘Prosecutors at an Impasse,” CBS Morning Ncws, January 30, 1998 -

The Court finds that this news report constitutes a prima facie violation of Rule 6(¢). In
this story, it is reported that “the prosccution acknowledged what it hoped would be key evidence
is not. . . . CBS news has leamed that no DNA evidence or stains have been found on a dress
that belongs to Monica Lewinsky. The dress and other clothes were seized by the FBI from
Lewinsky's apartment after she told a friend they may contain some evidence. But again, the
FBI! lab has found no DNA evidence." (emphasis added). This report directly attributes
information regarding physical evidence to a prosecution source and the disclosure reveals the
scope, focus, and direction of the grand jury investigation.

18.  John King, 'lnvafipting the President: Lewinsky Immunity Talks
Collapse,” CNN Early Edition, February S, 1998
_'Th’c Court finds that this news report constitutes a prima facie violation of Rul‘e 6.(e)< In
this report, Mr. King states that *[slources in Starr’s office suggesting (sic.) that if Monica
Le\;vinsky does not negotiate an immunity deal quitc soon that they are prepared to go ahead and
press charges against her.” (emphasis added). Mr. King attributes his reporting directly to
sources in Starr’s office. According to this news report, these OIC sources discloscd the status of
immunity negotiations with a potential target of the grand jury and the possible indictment of thit

larget.
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19.  Don Van Natta, Jr. & James Benunet, “Starr Turns Down Limit on
Questions to Clinton’s Aides,” Now York Timcs, February S, 1998
The Court finds that this news report constitutes a prima facie violation of Rule 6(e). In
this article, it is reported that *[olne official involved in the discussions about whether Ms,
Lewinsky would cooperate with Mr. Starr's investigation said prosecutors had set a deadline of
Friday at noon for her lawyers to indicate whether she would talk with prosecutors. If the
deadline passes without a deal, the official said, Ms. Lewinsky could face prosecution.” »
(emphasis added). This disclosure regarding the status of immunity negotiations with a grand
jury target and her possible indictment by the grand jury is attributed t0 an official involved in
the immunity negotiations. The only officials who would have been invoived in these
negotiations are members of the OIC. In addition, these disclosures reveal the strategy or

direction of the investigation.

20. Susan Schmidt & Peter Baker, “Starr Rejects Proposal on Lewinsky
Testimony,” Washington Post, February §, 1998

The Court finds that this news report constitutes a prima facie violation of Rule 6(e). In

this article, it is reported that:
3 -

{i]ndependent counsel Kenneth W. Starr yesterday rejected a proposed
cooperation agreement from Monica S. Lewinsky’s lawyers and gave them until
the end of the week to make the former White House intern available for
questioning or let her face possible prosecution, according to sources with
knowledge of the investigation. Prosecutors decided the written statement from
Lewinsky was not solid cnough to form the basis ol an agreement because it
contained inconsistencics and contradictions. Lewinsky acknowtedged having a
sexual relationship with President Clinton in the statement, the sources sifid. but
she gave a muddled account of whether she was urged tw lic about that
relationsh:p to lawyers in the Paula Jones sexual harassment suit. (emphasis
added).

10
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Much of this article is attributed to sources with knowledge of the investigation. The
confidential infonmation disclosed includes the status of immunity negotiations, the possible
indictment of a target of the grand jury investigation, the credibility of the testimony of a
potcnli-al target, and the content of a witness's proffer gathered as part of the grand jury
investigation. The content and context of many of these background statements, particularly *
revelations about the prosecutors’ reasons for rejecting Ms. Lewinsky’s proffer, suggest that the
disclosures came from members of the OIC.
2l.  Lisa Myers, “Possible Indictment of Monica Lewinsky by Kenneth
Starr Discussed,” Today, February 24, 1998

The Court finds that this news report constitutes a prima facie violation of Rule 6(¢). In
this television segment, Ms. Myers reports that:

NBC pews has leamned that, for the first time, Ken Stamr now is seriousiy

considering indicting the former intern. . . . [Slources close to the investigation

tell NBC news that {Ms. Lewinsky may never be called before the grand jury],

that instead of calling her as his key witness, Starr may bring criminal charges

against her. . . . Lawyers close to the investigation sy Starr’s team lost what little

trust they had in Monica’s lawyer, William Ginsburg, and thought Monica’s

mother, Marcia Lewis, was not entirely forthcoming after she got immunity. a

preview of what Monica might do. . . . At this point, sources sayv prosecutors are_

_not sure they would get the truth from Monica. So some see indicting her as,

qyote, “the least bad option.” (emphasis added).
Ms. Myers attributes her reporting to sources close to the investigation. These background
sources disclose the status of immunity negotiations and the possible indictment of a target of tt

grand jury investigation. These sources also reveal the strategy of M:. Siarr and other

prosecutors regarding the scope. focus. and direction of the grund jury investigation  Given the

nature of the information leaked snd the Independent Counsel’s admission thit bers of his
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oflice talk to reporters on a not-for-attribution basis, there is a reasonable inference that these
disclosures came {rom within the OIC.
22.  Joha Ellis, “It’s the Beginning of the End for Clinton's l’mﬂeney

Basten Globe, February 7, 1998

The Court finds that this news report constitutes a prima facie violation of Rule 6(¢). Th
this article, Mr. Ellis writes that "Betty Currie is not the only White House staff member
cooperating with the Office of the Independent Counsel. According to one reliable source, three
other White House employees have spoken at length and in detail with Starr's office about the
peesident’s relationship with Lewinsky and his effocts to keep that relationship secret.”
(emphasis added). In a statement made the next day at a seminar at Harvard's Kennedy School
of Government, Mr. Ellis claimed that the reliable source for his column was “a person in the
special prosecutor’s office.” Seg Lars-Erik Nelson, “Kenneth Starr's Leaky Boat Looks Like It's
Sinking,” New York Daify News, February 13, 1998. According to Mr. Ellis" statements at
Harvard and in his column, a member of the OIC disclosed to him the nature of the testimony of
several witnesses that was gathered as part of the grand jury investigation. Such disclosures by

members of the OIC, if not satisfactorily rebutted, violate Rule 6(c).
3 -

23.  Scott Pelley, *Kathicen Willey's Grand Jury Testimony Contradicts
the President's Sworn Deposition,” CBS Evening News, March 13,
1998
The Court finds that this news report cunstitutes a prima facie violation of Rule 6(¢). Mr.
Pelley reports that *sources tell CIIS pews that prozecutors are now building a perjury case

against the president, based on the testimony of Kathlcen Willey before the grand jury earlier this



400

week. CBS news is told that Willey did, in fact, repeat her allegations under aath to the grand
jury and those allcgations flatly contradict what the president said in his sworn deposition.”
(emphasis added). in the context of this report and given the Independent Counsel’s admission
that members of his office talk to reporters on. background, there is a reasonable inference that
this unattributed leak came from within the OIC. The substance of the information disclosed
pertains to the testimony of a grand jury witness, the prosecutors’ strategy, and the scope, focus,
and direction of the grand jury investigation.
24.  Lisa Myers, *Ken Starr Asks for an Emergency Hearing on Executive
Privilege from the Supreme Court, and Monica Lewinsky Fires
Lawyer Ginsberg, Hiring Two New Attorneys,” NBC Nightly News,
June 2, 1998
The Court finds that this news report constitutes a prima facie violation of Rule 6(¢). in
this television report, Ms. Myers states that “[slources close to the case sav it is not too late for
Lewinsky to get a deal if she telis the full story. But so far prosecutors see few signals that
Lewinsky herself is in a mood to be helpful. Remember her visit to the FBI last week to provide
fingerprint and handwriting samgles? Law enforcement sources say the session took an hour
longer than usual, because Lewinsky was, at times, uncooperative. Tonight, mm
T -
investigation sav it will be almost impossible for Lewinsky to get immunity without providing
evidence damaging to the president, that she must choose between protecting herself and
protecting Mr. Clinton.” (emphasis added). In this report, disclosures are attributed to sources
close 1o the case. law enforcement sources working with the OIC, and sources closc to the
investigation. 1ic context and substance of these statements implicate a member of the OIC or
an FBI agent working with the OIC as a source of the disclasures. particularly given revelations
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about what occurred during a secret FBI visit and disclosures regarding what prosceutors arc
“secing® and thinking. Furthermore, the confidential information disclosed relates to the status
and substance of immunity negotiations with a potential target of the grand jury investigation.

“In sum, the Court finds that ail twenty-four of the foregoing news reports constitute prima
facie violations of Ruie 6(e) by the OIC. Consequently, the Court must now determine -
procedures to govern the OIC’s attempt to rebut these allegations.

III.  Referral to a Special Master
Due to serious and repetitive prima facie violations of Rule 6(e), a complete and d_lorough
review of these allegations must be undertaken. Toward that end, the Court will appoint
as the Special Master in this matter. has agreed to
accept this appointment. ‘duties will be to collect and review evidence pertaining to the
prima facie violations of Rule 6(¢) and then to submit a report of;  findings in order to assist
the Court in determining whether the OIC has violated Rule 6(¢). See In re Scaled Case, 1998
- WL 455602, at *14 (*[T)he court may, if it so chooses, appoint a special master or other
individual to collect evidence and submit a report to the district court for its review.and
adjudication.”). In, final report, the Special Master shall detail the evidence that ~_has
collect;d and assess whether members of the OIC have violated grand jury confidentiality in
specific instances. The OIC will be afforded the opportunity to review and to respond in camera
1o the Special Master's final report.

In furtherance of  ‘duties,, yshall have the authority to subpocna documents,
such as telephone records, telephone logs, letters, facsimiles. notes, memorands. appointment
records, visitor logs. calendars, eic. . . . . from the OIC or any other relevant parties.  lis also
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authorized to gather testimony from present or former members of the OIC or an): other relevant
persons in any form ~ deems appropriate, whether through interviews of witnesses or pursuant
to subpoena ad testificandum. Furthermore, the Special Master shall be required to keep a record
of all of the evidence that is gathered for the Court’s future review. .

In order to assist the Special Master in carrying out’ "duties, movants may choose to-
submit proposed questions directed to the Independent Counsel or members of the OIC that
pertain to the alleged Rule 6(¢) violations. See In re Sealed Case, 1998 WL 455602, at *14
(suggesting such a procedure). These questions shall be designed to give guidance to the Special
Master but will not obligate’  {to ask any specific proposed question. Of course, pursuant to
the direction of the Court of Appeals, any answers to movants® questions will be received solely
by the Special Master and the Court jn camera.

imay also appoint such additional persons as —_jdeems necessary to assist
in carrying out”~ duties in a timely fashion. Both — Jand any persons that assist
will be bound by the secrecy provisions of Rule 6(¢) and shall keep any information learned in
the course of performing their duties strictly confidential. Furthermore, any documentary
evidence gathered or transcripts of testimony shall be kept under seal. In compliance Wl:h the

? -
instruction of the Court of Appeals in this matter, the Special Master's final report, any interim
status reports, and any supporting evidence shall be submitted to the Court and served on the
OIC gx pare and jn camera. Under no circumstance should any of the evidence gathered be
revealed 1o the movants without the Cowt's prior approval.

The Court will release this Order o Show Cause which is now issued under seal, and to
that end. the parties shall submit their proposed rcdac;ions of the Order by October 1, 1998.

2
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Upon consideration of the entire record in this malter, it is lhisi’@day of Seprember
1998,

ORDERED that the OIC and individual members therein must show cause why they
should not be held in contempx for violating Rule 6(e) through disclosures contained in the 24
news reports found by the Court to constitute prima facie violations of Rule 6(e); it is further .

ORDERED that' be, and hereby is, appointed as the
Special Master in this matter; it is further

ORDERED that the Clerk of Court furnish the Special Master with a copy of this Order
to Show Cause; it is further |

ORDERED that the Special Master shall gather and review any and all evidence
pertaining to the prima facie violations of Rule 6(¢) in order to assist the Court in determining
whether any members of the OIC has violated Rule 6(c). Specifically, the Special Master is
suthorized by the Court to gather relevant documents and testimony from the OIC or other
relevant parties pursuant to subpoena if necessary; it is further

ORDERED that the movants may submit a list of proposed questions directed to

members of the OIC that pertain to the alleged Rule 6(¢) violations. The Special Master shall not

be obligated to propound any of these requested questions. Any such list of questions should be
submitted to the Special Master no later than October 1S, 1998; it is further

ORDERED that the Special Master shall maintain an mudle record of all evidence
gathered pursuantto  duties: it is further '

ORDERED that the Special Master may appoint such additional persons as are deemed
necessary (0 assist - in carrying out,  Klutics in a timely manner: it is further

2
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ORDERED that the Special Master and any other persons assisting.  shall be bound by
the secrecy provisions of Rule 6(c) and shall keep any information learned in the course of their
duties in strict confidence. All documentary evidence and transcripts of testimony gathered in
this matter shall be maintained under seal; it is further

ORDERED that the Special Master shall submit a progress report to the Court on the *
thirtieth day of each month, or the next business day if the thirtieth day falls on a weekend or
holiday, beginning October 30, 1998. Such progress reports shall be submitted in camera by
Ienerdi:ectedtotheComﬁthueowp:ovidedtoﬂerlC; it is further

ORDERED that the Special Master shall submit a final report of’ findingsand
conclusions to the Court in an expeditious manner, preferably by the end of November 1998.

This report and any supporting evidence shall be submitted in camera to the Court with a copy

\

ORDERED that the OIC may file a response to the Special Master's final report within

provided to the OIC; it is further

fifteen days after the report is delivered to the OIC, or the next business day if the fifteenth day
after the report is delivered falls on a weekend or holiday; it is further
'ORDERED that the Special Master's fees and costs shall be divided evenly between
movan:s (50%) and the OIC (50%) and shall be paid when and as due. The Court retains
discretion to reallocate the fees and costs pending the de(erminatioﬁ of the motions for order to
show cause; and it is further
ORDERED that the parties shall submit proposed-m&act{ons of the foregoing Order by

October 1, 1998. L

'CHIEF JUDGE ,,
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