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EVOLVING FEDERAL AND STATE ROLES

THURSDAY, MARCH 18, 1999

HoOUSE oF REPRESENTATIVES,
CoMMITTEE ON COMMERCE,
SUBCOMMITTEE ON ENERGY AND POWER,
Washington, DC.

The subcommittee met, pursuant to notice, at 11:06 a.m., in room
2123, Rayburn House Office Building, Hon. Joe Barton (chairman)
presiding.

Members present: Representatives Barton, Tauzin, Bilirakis,
Stearns, Largent, Burr, Whitfield, Norwood, Rogan, Shimkus, Wil-
son, Shadegg, Pickering, Fossella, Bryant, Ehrlich, Bliley (ex offi-
cio), Hall, McCarthy, Sawyer, Pallone, Wynn, and Strickland.

Also Present: Representative Barrett.

Staff present: Catherine Van Way, majority counsel; Joe Kelliher,
majority counsel; Donn Salvosa, legislative clerk; Sue D. Sheridan,
minority counsel; Rick S. Kessler, minority professional staff mem-
ber

Mr. BARTON. The Subcommittee of Energy and Power of the En-
ergy and Commerce Committee will come to order.

We know that there are still individuals who are trying to get
into the room, and we would hope that that process would continue
in an orderly fashion. We are about 7 minutes past the scheduled
start time. A quorum is present. We wish to begin.

Today's hearing is entitled Electricity Competition: The Evolving
Role Between the Federal and State Governments. Today, the Sub-
committee on Energy and Power is holding the first of a series of
hearings on electricity restructuring. It is very important that the
subcommittee hear from the witnesses that we are going to hear
from today. | personally believe that market competition is coming,
and | personally believe that that is a good thing.

Today’s hearing will focus on the Federal and States regulatory
role. It will review whether the dramatic changes that have been
occurring in the States and within the industry require changes to
Federal law, and if so, it will consider what elements perhaps
should be included in any Federal legislative changes.

Dramatic changes have occurred since the subcommittee first
began considering electricity deregulation legislation in 1995. Since
that time, 18 Statesn, with 45 percent of the country’s population,
have decided to open their retail markets. Another 12 States, with
23 percent of the population, including my home State of Texas,
are going down that road. Just yesterday, the Texas Senate passed,
in a bipartisan and overwhelming fashion, a comprehensive bill to
deregulate the electricity markets in the great State of Texas.

@)
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If all 12 of the States that are considering legislation open their
markets this year, 68 percent of the national retail market will be
opened. Given the competition among States for economic develop-
ment and jobs, that figure can only grow. | personally believe that
this activity is due, in large part, to the hard work in the past of
full committee Chairman Bliley and former subcommittee Chair-
man Dan Schaeffer of Colorado along with ranking member Ralph
Hall. They set the ball in motion 4 years ago, and | doubt that any-
one in this room had any idea so much change could occur so rap-
idly in such a short amount of time.

We hope to examine the effects of those changes between the
States and the Federal Government today. There is substantial
consensus on how to approach some of the core Federal issues. |
hope consensus can be reached on other issues in the hearings in
the coming weeks ahead. I plan to work closely with my good
friend Ralph Hall and all other subcommittee members to forge a
bipartisan agreement on the elements of electricity legislation. I in-
tend to draft, at the conclusion of these hearings, if there is con-
sensus, a comprehensive bill to open the United States’ electrical
generation and transmission system to true open market competi-
tion.

Today, we have two distinguished panels of witnesses. Our first
panel i1s composed of experts who were Federal electric policy-
makers earlier in their professional careers. We will hear from a
former FERC chairman; a former Department of Energy deputy
secretary; another Department of Energy deputy secretary; and two
other former FERC commissioners. One of our witnesses led the
Bush Administration’s National Energy Strategy, which resulted in
the Energy Policy Act of 1992. Another developed the FERC'’s open
access policy and led the Clinton Administration’s development of
comprehensive electricity legislation.

These witnesses have decades of experience in electricity policy
matters. Their testimony will help the subcommittee focus on the
core Federal issues that can only be addressed by the U.S. Con-

ress.

g Our second panel is composed of prominent State regulators and
legislators, who represent a wide range of views on electricity re-
structuring. Some of the witnesses come from States that have
opened their markets; one comes from a State that is grappling
with the question of whether or not to open its retail market, and
still others come from States who want to continue to rely on regu-
lation rather than on competition.

This panel, the second panel, will help the subcommittee learn
how the States have been changing their emphasis, and they will
help us to determine which issues the States are in the best posi-
tion to address. Today’s hearing is the start of a serious evaluation
of the prospects for enacting comprehensive legislation opening our
power generation and transmission to real market competition. The
witnesses’' testimony and their answers to the numerous questions
of the subcommittee members will determine if the time is right for
Federal legislation in this area.

I am hopeful—and yes, | am optimistic—that the answer is yes.
I look forward to hearing the testimony of the witnesses. With that,
I would welcome an opening statement from my distinguished
ranking member, Mr. Hall.
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Mr. HALL. Mr. Chairman, | thank you for convening the hearing
here today and for the very cooperative effort and thrust that you
have extended. I think this is our first hearing in about 18 months.
I know you and | have had other hearings and private hearings
and discussions, and we have even been out of State to visit with
groups. You have been very kind and generous with your time, and
I think you are a great chairman. We have nine other new mem-
bers of the subcommittee who were not exposed to the education
that we received during the hearings in the last Congress, so pro-
found changes in utility regulation are continuing to take place in
the States and at the Federal level since this subcommittee last
met on this issue. We need to update ourselves, | think, on all that
has happened since then, and that means that it is going to have
to be a working committee, and you have certainly indicated your
willingness to give us that leadership.

Let me give you an example from the table of contents of one of
the major trade publications out last week. The headings read, and
I quote, Texas bill modified with new stranded cost provisions; Ar-
kansas lawmakers schedule vote on reform legislation; deregulation
bill passes New Mexico Senate, may raise environmental concerns;
Maryland legislators and counties at odds over deregulated tax pro-
visions; and finally, Virginia Legislature passes reform plan; Gov-
ernor expected to sign. Mr. Chairman, you have relayed the actions
of the Texas Senate as of yesterday, and | liked the way you put
it. Mr. Pallone questioned the way you put it. You entitled it the
great State of Texas, and he wondered why we always put the
great State of Texas, and | must take a half a minute to tell him
about one of the real Texas heroes, Ensign Gay of Torpedo Squad-
ron 8, who was the sole survivor of the Battle of Midway. The Bat-
tle of Midway won the war in the Pacific.

Ensign Gay was from Texas, but he always said do not ever ask
anybody if they are from Texas, because if they are, they will tell
you.

And if they are not, there is not any reason to embarrass them.

But Mr. Pallone is a good member of this committee and would
make a good Texan, and we certainly would take him anytime.

Mr. BARTON. He is an honorary Texan just by being here today.

Mr. HALL. Right.

With nearly half the States having already gone forward on re-
structuring and others, obviously, in the pipeline, I think it is clear
that the States are willing and able to move forward. A lot of credit
should go to our former Chairman, Dan Schaeffer, for building the
fire that set these State activities in motion, and it seems to me
that we should now shift our focus away from the States and con-
centrate maybe more on what needs to be done within our current
jurisdiction over electricity at the Federal level to facilitate rather
than to interfere with whatever decisions the States are going to
make.

In our early discussions, | think you set the right approach for
these hearings by posing this question: is there a need for Federal
electric restructuring legislation, and if so, what should it contain?
I do not know how you could cover it any better than that. | heart-
ily agree that these hearings should go forward and with that
premise, as we gather the facts, and by conducting thorough and
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objective hearings, we will determine whether there is member sen-
timent now to move the legislation and the direction we move it
and how we move it.

I agree with another of your earlier statements to the effect that
if there is to be legislation, we want it to be a member-driven bill.
I must also say, though, that other than being a member-driven
bill, we need the input of these good people who are testifying be-
fore us here today and both of the groups that will be testifying.
We need the input of the men and women of industry, whom we
are going to have to make this go once we put it onto the books
of this country.

We want a business decision—I do, and | think the chairman
does and most of us do—rather than a Congressional decision, and
we will get that by having these hearings, having this testimony,
having you all work together to bring us some decisions that we
can put into the act and pass.

To your goals and objectives, | would add that in all of our delib-
erations, it is kind of silly almost to say this, but we need to be
fair. You know, fairness needs to enter into it. | never saw any-
thing that I did not really believe could be deregulated. I am sorry
for what happened to the airlines, and | think greed caused a lot
of that not to go exactly the way we wanted it to, but I believe in
deregulating. If we are fair to the customers of investor-owned co-
operative and public power systems, fair to the utility stockholders
and citizens of public power systems in their capacity as owners
and the owner-members of the rural electric cooperatives and fair
to all of their employees, fairness is something that as a chairman,
I know that has been your goal and the golden rule that you have
followed since you have been chairman and since you have been on
the committee.

We just need to be fair to the new entrants in the utility busi-
ness, the non-utility generators; the marketers of electric power
and those who are promoting the new technologies. It is these new
entrants who create the promise of more efficient markets and
lower electric costs to our constituents; that must be our goal. Fun-
damental fairness will require a delicate balancing of interests and
ensure a good outcome. If we adhere to these goals and objectives,
Mr. Chairman, | believe that if we choose to do a bill, it will be
one we can all be proud of.

So today, we embark on an effort to find the answers to those
questions with a slate of witnesses who know more about the intri-
cacies of these issues than any of us will ever know or probably will
want to know or be able to know. The first panel consists of men
and women who have had distinguished careers in public service
and have learned and dealt with the public policy issues of elec-
tricity from inside the government and are now in the private sec-
tor. So that gives them two views of it.

The second panel, with one exception, is made up of State regu-
lators, people who are on the front lines in this ongoing debate of
whether to restructure the electric utilities. These two panels will
give us different perspectives of utility restructuring. For those of
us who have participated in the hearings of the last Congress, we
will be listening carefully to understand better the changes that
have occurred since this subcommittee last dealt with this issue.
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For those members new to the committee, | hope the witnesses will
help you to understand better the tough and difficult questions
that are raised in utility restructuring at the Federal level.

Before 1 close, let me say a word to the first panel. In asking you
to share your expertise, we are kind of putting you in an awkward
position in some ways. You have client interests, many who have
strongly held opinions about the content of restructuring legisla-
tion. It is extraordinarily difficult to find individuals of your char-
acter who are not already employed or retained by someone with
an issue in this case to come and share your opinions with us
today. We invited you here—the chairman invited you here—not as
advocates but to help the committee learn. You are men and
women of the highest integrity, and | know that you will do your
best job you can, and for that, you have my deepest appreciation.

Mr. Chairman, with that, let me yield back the balance of my
time and thank you for this beginning today on a rough and rocky
road but a very important road that can lead to lower rates for all
the people all across this country.

I yield back my time.

Mr. BARTON. Thank you.

Some of you may know that Congressman Hall has been a little
under the weather lately, but I can tell that he is getting back on
his feet. That is the longest opening statement he has made in
about a month.

Mr. HALL. | yielded back my time.

Mr. BARTON. He is feeling better.

The Chair would recognize the distinguished full committee
chairman, the Honorable Tom Bliley of Virginia for an opening
statement.

Chairman BLiLeY. Thank you, Mr. Chairman, and thank you for
holding this timely hearing on electric utility restructuring. | be-
lieve this is the Congress when we will pass a customer choice bill,
so it is important that we begin examining this issue early. Make
sure there is no doubt about where I am coming from. | will state
up front that | believe retail competition in electricity markets is
good.

Through competition, consumers see lower prices, better service
and greater investment and innovation in technology. | further be-
lieve all consumers should be given the ability to choose their own
power companies, regardless of the size of the consumer or who
they are served by today. | also believe that they should be given
that choice sooner rather than later. The energy marketplace has
evolved a great deal since the Energy Policy Act of 1992, and con-
sumers have benefited from those changes. However, it will not be
able to continue to evolve, and consumers will continue to be de-
nied benefits, as long as Federal and State laws are standing in the
way.

Since the Commerce Committee first began its consideration of
electric utility restructuring in 1995, those who are fearful of com-
petition have worked hard to try to stop it or slow it down. These
forces have argued that there are no benefits from retail competi-
tion and that we are moving too fast. Well, since we have been
working on this for 5 years now, we can hardly be accused of mov-
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ing too fast, and the fact that retail competition benefits consumers
and lowers prices has been shown over and over again.

The Department of Energy said last year competition would save
consumers $20 billion per year; others have estimated more. More
importantly, this is not merely theory but reality. Consumers who
have choice, in States like Pennsylvania and California, are already
saving money with even greater savings likely when each of those
States is through the transition period. However, there are still
those who oppose Federal action, and I am sure they will come up
with lots of new reasons why we should not move this year. To
them, | say what are you waiting for? Retail competition is inevi-
table. Rather than continuing to fight, it is time for everyone to end
the rhetoric, roll up their sleeves and get to work on passing a plan
which will benefit all Americans.

I want to hear people’s concerns and make sure we get it right,
but I do not think there is any concern so great or difficult that
it should keep us from moving forward. Now is the time to act; |
look forward to hearing the testimony of the witnesses, and | thank
you, Mr. Chairman, for yielding me the time.

Mr. BARTON. We thank the distinguished chairman. We would
recognize the distinguished gentleman from New Jersey, Mr.
Pallone, for an opening statement.

Mr. PALLONE. Thank you, Mr. Chairman.

Since my good friend Mr. Hall started talking about the great
State of Texas, | have to tell a little story. It has taken me awhile,
Ralph, to get to the point where | understand this Texas phe-
nomenon, but I was thinking when you mentioned that about when
I was first elected or a couple years after | was elected. Greg
Laughlin was here then, and he had just had a child, or his wife
had just had a child, and | was just having my first child, and he
was horrified because | told him that my daughter was going to be
born in Washington, at Columbia Hospital, and he, like, looked at
me horrified, and he said you cannot do that; you cannot do that.
You have to put your wife on a plane and bring her back to the
State of New Jersey, because, you know, | could never have a child
who was not born in the State of Texas; it is absolutely necessary
that you get her on this plane.

And 1 tried to explain to him that it did not matter.

Mr. BARTON. What is funny about that?

Mr. PALLONE. | think I will stop there, Mr. Chairman.

I am beginning to understand this phenomenon. It takes awhile.

Anyway, | just wanted to thank the chairman and the ranking
member for holding this hearing, and | was pleased to see the
chairman mention that this was the first in a series of hearings on
this topic, because | think it is important to have several hearings
this Congress on the issue of electricity restructuring.

And let me also say, to emphasize, if | could, the care with which
we need to consider the issues before us. Americans spend about
$220 billion each year on electricity. Thus, decisions Congress
makes with respect to electric industry restructuring will affect the
lives of all Americans and must be made with attention to potential
impacts on industry and consumers alike.

Electric industry restructuring has the potential to deliver real
benefits to our economy and to our citizens in the form of lower
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costs, better technologies, more choice and new products and serv-
ices, and we also can help our basic industries better compete in
global markets. There are, however, Mr. Chairman, some difficult
public policy issues involved in how this potential is realized, and
the basic tenets that | feel that I bring to the restructuring debate
focus on environmental and consumer protection. We must ensure
that any and all decisions we make with respect to restructuring
at the Federal level do not require consumers to choose between
cheaper energy and a degraded environment, and no consumer,
whether a resident of an inner city or a rural township, should be
disenfranchised.

Along those same lines, all utility workers and share owners
should be treated equitably; further, all consumers deserve full dis-
closure from energy providers about the price, source and environ-
mental content of the energy products and services that they are
purchasing.

I wanted to talk a little bit about my home State of New Jersey,
which recently enacted legislation that will deregulate the electric
market. All residents in New Jersey will be able to choose their
electricity suppliers by August 1 of this year, and the New Jersey
legislation requires the State utilities to cut rates by 10 percent
over a 3-year transition period and directs the State Board of Pub-
lic Utilities to set shopping credits that are designed to encourage
competition and allow for greater consumer savings.

I hope that our witnesses will provide their perspective on the ef-
fectiveness of mandating price cuts and whether the anticipated
benefits outweigh the associated costs. The New Jersey plan also
provides for stranded cost recovery; maintains a social safety net
through a societal benefits charge; and recognizes the nexus be-
tween the electric power industry and the environment through a
renewable energy mandate and environmental disclosure rules for
energy providers. But | have to say that, in my opinion, New Jer-
sey’'s law does not go far enough to protect the environment and
consumers and, for these reasons, as long as the Federal Govern-
ment continues to attempt to address restructuring, it must, as
part of its consideration, provide some national measures to protect
the health, welfare and environment of the entire Nation.

We also must determine the most effective and appropriate
methods for ensuring national reliability as well as equitable trans-
mission provisions and, at the same time, we must, of course, en-
sure that we do not undo the progress that States have made. In
the last Congress, | introduced legislation aimed at implementing
uniform environmental standards that would apply to all electric
generators, regardless of where they are located, and | was very
pleased that every member of the New Jersey House delegation,
both the Democrats and Republicans, cosponsored this bill, H.R.
2909, and that the bill attracted more cosponsors and bipartisan
support than any other electric industry restructuring legislation.

And | think this support reflects the concerns of constituents and
electric consumers everywhere. Consumers want to realize the eco-
nomic benefits of electric industry competition but not at the ex-
pense of being exposed to dirtier air or living with a system that
translates weak, unfair environmental standards and the ability to
pollute into a competitive advantage.
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Now, | am going to be reintroducing an updated version of this
legislation during this Congress. In addition to uniform environ-
mental standards for all utilities nationwide, the bill will include
tough, meaningful and enforceable disclosure provisions, a kind of
truth-in-labelling law for electric energy, among other provisions.

We will hear today from representatives of the States from dif-
ferent regions of the country who have different priorities. Indi-
vidual States clearly have the right and responsibility to establish
their own game plans for introducing energy competition, and |
want to hear from States that believe they need our help as to
what kind of assistance they would need from the Federal Govern-
ment and which, if any, of the legislative proposals that have been
introduced might serve as a vehicle for addressing their concerns.

And finally, if I could say, as more and more States move toward
competition, it seems to me that the Federal Government should
examine whether and work to ensure that competition is fair; reli-
ability is maintained; and the rules include environmental stand-
ards. I am looking forward to the witnesses today, and | hope that
they will clarify the capacity in which they are speaking before our
subcommittee and the perspectives they bring.

I strongly believe that we have a responsibility to adequately
represent the public interest, and | certainly hope my concerns will
be heeded in determining appropriate witnesses for future hear-
ings. | think you know, Mr. Chairman, that there was some con-
cern today that the environmental and consumer protection inter-
ests were not represented on the panel, and | do not want to dwell
on that, but I hope that in future hearings that we will make sure
that we do include them.

Mr. BarRTON. Well, | thank the gentleman from New Jersey, and
we will certainly guarantee that this is not the only hearing, and
we will let you suggest witnesses, and | am almost certain we will
put them before the subcommittee. So we want a comprehensive
set of hearings, and that means all interests must be heard from.

The Chair wants to gently remind members who have not yet
made an opening statement that technically, they are supposed to
be 3 minutes or less. We are not going to hold you to that today,
because this is a very serious hearing issue that we are under-
taking, so we want to give every member an opportunity to have
their full views, but it would be nice if they could generally come
within the 3 to 4 minute period.

With that, we want to hear from the gentleman from the gor-
geous State of Georgia. It will take him 3 minutes to say hello
probably. Mr. Norwood.

Mr. NorwooD. You are right, Mr. Chairman, but thank you,
however, for giving me some time. | am honored to be on your sub-
committee, and | am pleased that you are having these hearings.
It is going to be a pleasure to serve with you as we try to solve
these problems. I guess | would like to associate myself with your
opening remarks, where you said | personally think market com-
petition is coming; and then, you went on to say | personally think
that is a good thing, and | certainly do agree with you, other than
to say that competition is here; it is not just coming, and that is
one of the reasons that the great State of Georgia has a 21 percent



9

rate less than the national average, because we are already dealing
with competition.

And then, | would like to associate myself with the remarks of
my friend Mr. Hall. He pointed out numerous times that any final
bill that we had had to be fair, and | want to just say up front any
final bill where we use a one-size-fits-all situation that tends to
lower the electric rates in New Jersey at the expense of raising the
electric rates in Georgia will not fall under the heading of fair, and
it will tend to make me real pillish on this subject, and | hope we
do not get into a situation like that.

Last, I want to associate my remarks with the chairman of the
full committee, Mr. Bliley. Mr. Bliley said that he thought every
American should be able to choose his own power company, and |
agree with him, and | believe he wants to do that because it pro-
motes competition, and | am glad to hear him come out with that.
That actually promotes what the whole Commerce Committee is
about. We are promoting choice in the Energy and Power Sub-
committee, Mr. Chairman, but over in the Health and Environment
Subcommittee, we are promoting choice there, saying that actually,
every American ought to be able to choose his own doctor, and I
am sure that if they want to choose their power companies, he is
going to agree with me that they would probably want to be able
to at least choose their own doctors as well.

So the Commerce Committee is moving in the right direction,
Mr. Chairman. Let me thank the panel witnesses for being here
and taking their time. 1 know they are busy, and their input, clear-
ly, on electricity deregulation is going to be appreciated by all of
us. They are experts in the area, and we need to hear from them.

Now, what is expected to be a series of hearings, 1 am sort of
pleased that we are hearing the States’ perspective first. In my
view, that is the most important perspective. Like on so many
issues of national concerns, the States have already taken the lead
on electricity deregulation, and that is certainly, in my view, how
it ought to be. Whenever we, in Congress, try to fix something from
up here, whether it is educating our children or policing the streets
or deregulating the electric utility industry, we tend to drift, and
we drift always, it seems to me, toward a one-size-fits-all solution,
and | fear greatly that that is not going to work real well for elec-
tricity restructuring.

Certainly, the approach that California wishes to pursue is not
necessarily the best approach for Georgia, where, again, | repeat
that our rates are 21 percent below the national average. The point
is that at least 18 States are now in the process of opening up their
electricity markets to competition at their own pace. The con-
sequences of that, both good and bad, are now becoming evident,
and States are able to make judgments as they see fit. With Fed-
eral mandates on timelines and other restrictions, this experimen-
tation would not at all be possible. I also strongly believe that a
date certain on implementation amounts to a Federal mandate on
the States.

When it comes to retail competition, the best thing that we can
do at the Federal level, generally, is to stay out of the States’ way.
Of course, there are things that we can and should do at the Fed-
eral level. Even the Securities and Exchange Commission agrees
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that PUHCA should be repealed, and PURPA is a Jimmy Carter-
era liberal nightmare that, frankly, never should have been put
into place the first time.

We also need to find a way to help the utilities to recover strand-
ed costs, and we need to clarify exactly what is Federal and what
is State jurisdiction, but the Federal involvement should be focused
and should be limited.

Now, Mr. Chairman, these are very important issues. They need
to be addressed. | am excited about the possibility that we are
going to do this under your leadership, and | thank you once again
for having this hearing and the many others I know you will have
in the future. Thank you, Mr. Chairman, for that extra minute.

Mr. BarTON. Thank you for that soft-spoken, moderate state-
ment, Mr. Norwood.

Mr. HALL. Mr. Chairman, if 1 have any time left, could | yield
it to the gentleman from Georgia?

Mr. BARTON. | think the gentleman from California, Mr. Rogan,
has an inquiry of the Chair.

Mr. RoGaN. Thank you, Mr. Chairman.

In that | have another hearing that I must run off to, in the
event that | am unable to return during the base of opening state-
ments, may | have unanimous consent from this committee to
allow my opening statement to be submitted for the record?

Mr. BARTON. Without objection, so ordered.

Mr. RoGAN. Thank you, Mr. Chairman.

[The prepared statement of Hon. James E. Rogan follows:]

PREPARED STATEMENT OF HON. JAMES E. ROGAN, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF CALIFORNIA

I thank the Chairman for holding this hearing on electricity restructuring, which
is one in a series of such hearings. | trust we will have a constructive dialogue today
and throughout this process on how to protect and enhance a free market system
in our nation’s electricity industry.

Mr. Chairman, | join you in your desire to see changes in our electricity industry
makeup. The federal government should seek greater competition and increased op-
portunities for families and businesses to save on their electricity bills. Only by
breaking the barriers established by our current system can our electricity industry
keep up with the market and technological changes expected in the 21st century.

For some time, | have worked to see this goal realized, and protected, in Cali-
fornia. Just a few short years ago, California’s electricity industry suffered with
rates that were 50 percent higher than the national average. Entrepreneurs and
businesses were fleeing the state. Further, efforts to protect our state’s environment
were suffering due to uncertainty about the timing and structure of competition in
electricity markets.

California is ahead of Washington on many issues, and our progress in creating
a competitive electricity market is no exception. In 1996, as Majority Leader of the
California State Assembly, | worked to pass AB 1890.

This bill established a four-year changeover period in California’s electricity in-
dustry. It was intended to protect the reliability of electric services and the interests
of large and small consumers. Further, it was designed to enhance the ability of
market participants to transition into the new market in a way that would keep
rates consistent. | note for the record that AB 1890 passed both houses of the Cali-
fornia Legislature with no dissenting votes.

In two weeks, Mr. Chairman, we will celebrate the one-year anniversary of my
state’s shift from the monopolistic electricity industry of old to an open competitive
market. And one year later, I am pleased to report that the shift is working well.
Electricity customers have reliable and innovative options of service. We have taken
steps to protect our environment, and we are moving into the competitive market
phase.

Businesses are returning to California to reap the benefits of a competitive elec-
tricity market. Large and small consumers have access to competitively-priced elec-
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tricity rates. In addition, all consumers have the ability to monitor the price of
power. Residential and small consumers are enjoying a ten percent decrease in
rates, and even greater savings are projected when the transition is completed in
the year 2002.

In California, and in 17 other states, large investments have been made in an ef-
fort to create a new, competitive electricity market. As we have seen in California,
the dividends from these investments are being realized by our families, businesses,
and environment. | am sure my colleagues from other states can attest to similar
results.

Mr. Chairman, it is my hope that the success of California’s electricity restruc-
turing legislation serves as inspiration to those states who have not yet embraced
this concept. The entire nation should be afforded the same benefits. However, as
we work to craft federal legislation to this end, it is key that we not undo the
progress made in California and other states. Let us not punish those progressive
states who have seen the future and responded to it.

Mr. Chairman, as we embark down the road of providing all Americans a competi-
tive electricity market, 1 urge that we work together to protect the great strides
California has made through state law.

I thank the Chairman.

Mr. BARTON. The Chair would recognize the gentleman from
Ohio, the Honorable Tom Sawyer, for a statement.

Mr. SAwYER. Thank you, Mr. Chairman.

I notice that a number of our membere s are feeling better this
morning.

Mr. BARTON. That is true; very true.

Mr. SAWYER. | am going to be brief. | just want to thank you for
beginning this series of hearings. | absolutely agree with virtually
all of my colleagues in recognizing the importance of those hearings
and the work that we are undertaking here.

In no small way, what we are really doing is to ask ourselves to
deal with an enormously complex mix of policy and practice and
law and regulation that has evolved in 50 different States and na-
tionally across this country for the entire century of the electric in-
dustry. That evolution that has brought us to the current juncture
has yielded the most reliable, universal, accessible electric industry
in the world, and it did not happen by accident, and | would submit
that it did not happen through a series of bad business decisions
that leave us, today, at an untenable juncture but, rather, that
were brought to where we are today as much as anything because
of the enormous change that has taken place within the electric in-
dustry and the change in technology that has made it possible for
this to happen.

In short, restructuring is happening today not because it must
but, for the first time, because it can. | absolutely agree that this
enormous diversity and mix of generating capacity and distribution
and transmission across this country does not lend itself to one size
fits all, but it all has to be done within a national framework that
makes it possible, for the first time, for what used to be specific
State jurisdictions and even specific service territories to operate
together in a way that benefits industrial and residential and com-
mercial consumers; but more than that, not just the consumers but
the fabric of the economy of which electricity is such an important
part: the communities and the regions that are the kind of eco-
nomic beneficiaries that Mr. Norwood spoke of in his statement.

In short, | think what it really comes down to is what the chair-
man of the full committee said, and that is our first obligation is
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not only to do it within a foreseeable period of time but to do it
well and to take care to get it right. It is our first obligation.

With that, Mr. Chairman, | thank you again for this hearing and
yield back the balance of my time.

Mr. BARTON. We thank the gentleman from Ohio.

We would now like to recognize the lady from the Land of En-
chantment, the great State of New Mexico, the Honorable Heather
Wilson, for an opening statement.

Ms. WiLsoN. Thank you, Mr. Chairman.

I am looking forward to this hearing and particularly the issue
of the interrelationship between Federal legislation and what the
States are already doing in leading the way with respect to State
deregulation and how, in an environment of competition, this will
change those State and Federal roles with respect to things like re-
liability; what are the standards for entering into the grid; reci-
procity with respect to States that are deregulated or are not de-
regulated and may have companies who are selling power to other
States, which is clearly an interstate commerce issue and also the
question of access to reliable, low-cost power for all customers and
consumers.

We talk about the great benefits of competition, and I, too, be-
lieve there are tremendous benefits to competition. We also need to
make sure that people have access to those benefits. It is great if
we can get reliable, low-cost power to manufacturers, but if you
cannot get power in Truth or Consequences, New Mexico at a low-
cost rate or even a high cost rate, then we have not served the citi-
zens that we were elected to serve. So all of these things require
thought and balance, and | am looking forward to hearing the testi-
mony today.

Thank you.

Mr. BARTON. Thank you.

We would now like to hear from the gentleman from the Volun-
teer State, Mr. Bryant of Tennessee.

Did Mr. Bryant leave? He volunteered to leave, did he not?

I think it is time to go to the Sooner State of Oklahoma, then,
and hear from Mr. Largent.

Mr. LARGENT. Thank you, Mr. Chairman.

I will submit my entire statement for the record and just make
a few brief remarks. This is a big issue. Close to $250 billion a year
is spent on electricity, and it is going to be hard; I do not think
there is any question about that. The old saying, though, is that
anything worth having is worth working for, and | think creating
a competitive market in the retail electric industry is worth work-
ing for, and | can tell you that as a professional athlete, my foot
speed was often referred to as glacial, and the electric deregulation
bill has moved at glacial speed over the last Congress, but | sense
that it is roiling to a slow boil in this Congress, and | look forward
to working in a bipartisan manner on this issue.

We have been in an effort to meet with all of the members on
this subcommittee, Democrat and Republican alike, to develop a
member-driven bill on electricity deregulation and have met with
a very positive and favorable response from members on both sides
of the aisle. You have heard a lot about competition already in the
opening statements, and | think I know just a little bit about com-
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petition. We talk a lot about competition driving prices down and
creating better service and more choice, more opportunities, more
technological advances, and | believe all of that will happen in the
electric industry.

In fact, one of the things and buzzwords that you heard in telcom
deregulation that you are now hearing in electricity is about cre-
ating the level playing field, and | know just a little bit about play-
ing on a level playing field, because I, in fact, for 14 years, played
on a perfectly level playing field, and there are tremendous benefits
in doing that, and | think that that is a worthy goal as we talk
about moving to a competitive field in the electric industry.

This is an issue that is going to be great for all Americans, re-
gardless of their party stripe or where they live, and | think that
the effort has to be made at the Federal level. | think that it is
great that the States are continuing to move forward. But what
would have happened if we had moved forward in a piecemeal fash-
ion on the airline deregulation or telcom deregulation, where we
deregulated long distance calls or airline prices one State at a
time? It is absolutely untenable and not defensible at all.

And so | think it is important that here at this hearing, we have
an opportunity to discuss what role the Federal Government plays
in moving toward a restructured market. And with that, Mr. Chair-
man, | would just say, again, thanks for the opportunity to be here,
and | look forward to this hearing.

[The prepared statement of Hon. Steve Largent follows:]

PREPARED STATEMENT OF HON. STEVE LARGENT, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF OKLAHOMA

Mr. Chairman, | want to thank you for holding the first in a number of hearings
on electricity restructuring. Bringing retail competition to every American is one of
the most exciting and substantial courses of action we can take to impact peoples
lives for the better.

| believe that kicking things off with a discussion of what the state’s are already
doing to bring competition to their customers is a good way to open the debate.
However, it is just as important to recognize that a number of substantial issues
exist over which states simply do not have jurisdiction. Inevitably, the debate will
be centered around those issues in which both the federal government and the
states share jurisdiction and how those issues are resolved. These broad questions
of jurisdiction are among those I am sure our panelists will make clearer in their
testimony today.

As complex as the issue of restructuring can be, | am glad that in my discussions
with all the members of the subcommittee | have found that partisanship does not
appear to be among the challenges we will face. We may share different views on
restructuring given where we are geographically, but not based on where we fall on
the political spectrum. Any debate focused on resolving policy differences, and not
exacting political pain, is a debate that can result in changes that make America
a better place.

While I am very excited about restructuring and optimistic about our chances for
success this Congress, | understand that there are those who oppose allowing mo-
nopolies to compete and customers to choose who they buy their electricity from. We
all remember making calls to Grandma on a black rotary phone for $1 a minute
and paying 3 times more to fly to go see her over Christmas. Competition has given
us cellular phones (with clearer connections) for 10 cents a minute and all kinds
of supersaver airline rates for you to choose from. These are exactly the type of in-
novations and cost savings we have to look forward to from deregulating our elec-
tricity monopolies.

Removing the federal restrictions and making other changes necessary to allow
states to continue to move toward competition will not be easy. It can be like a
Rubik’s Cube sometimes with all the competing issues and constituencies, but there
are not many things in this world worthwhile doing that come easy. | am committed
to doing everything in my power to help the Chairman get this done, and get it done
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right. | look forward to hearing from our distinguished panelists as to how we may
get it done and get it done right. Thank you, Mr. Chairman.

Mr. BARTON. Good; we certainly plan on the all-NFL Hall of
Famer going deep numerous times as these hearings progress.

We would like to hear from the all-star third baseman from the
Congressional baseball team from the State of more Miss Americas
than any other State in the Union, the great State of Mississippi,
Mr. Pickering.

Mr. PICKERING. Mr. Chairman, after that introduction, 1 do not
know if I should say anything else, but when Texas and Mississippi
align together, we can do great things.

I do want to commend the chairman for having this hearing but
also for the approach that he is taking on this issue, an open proc-
ess where everyone has a seat at the table, getting all of the indus-
try representatives, consumers as well as, on a bipartisan basis, all
members involved. | look forward to listening to all of the panels
today and working through that open process to reach the con-
sensus necessary to pass legislation to get to the eventual objective
of competition and choice but to do it in a way that maximizes
State flexibility and the role there as well as to address the issues
that we must solve as we move forward, removing the barriers;
conforming Federal policy where necessary; and getting to the end
objective of competition and choice, lower price and eventual legis-
lation.

I thank the chairman again.

Mr. BARTON. We thank Mr. Pickering.

We would like to hear from the last person in the Congressional
All-Star Game to actually hit a home run, the catcher, from the
fighting State of the Illini, Mr. Shimkus of Illinois.

Mr. SHImMKUS. Thank you, Mr. Chairman.

I, too, would like to submit my full text for the record and just
want to say we have had numerous hearings on this in the last
Congress, and, you know, I hope we have many hearings this Con-
gress but not nearly as many as we had in the last Congress.

And | really wanted to welcome State Representative Vince
Persico, who is going to be on the second panel, and encourage my
colleagues to hear his whole statement and stay around for ques-
tions. Illinois has moved, and it is a process that | think people will
want to hear about how Illinois addressed this issue, and it may
be a guideline from which to move State-by-State and also, eventu-
ally, find the areas in which the Federal Government needs to
move in that area.

I will also question other panelists on the price spikes of last
year in the Midwest and ask some questions on how, maybe, Fed-
eral regulation could avert another similar activity as what we saw
last year.

Again, |1 would like to thank Representative Persico for traveling
all the way from Illinois, and | yield back the balance of my time.

[The prepared statement of Hon. John Shimkus follows:]

PREPARED STATEMENT OF HON. JOHN SHIMKUS, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF ILLINOIS

Good morning Chairman Barton and to the two panels of witnesses. It is good to
be here this morning. I am very interested in hearing the testimony today and
learning what issues are to be governed by the States, the federal government and
by both.
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Before | continue, however, I want to welcome one of the panel witnesses. State
Representative Vince Persico. Representative Persico serves in the Illinois General
Assembly and was a key player in lllinois’ efforts to restructuring its industry. His
role as Co-Chairman of the Special Committee on Electric Utility Deregulation will
provide our panel with much needed incite. On behalf of the Energy and Power Sub-
committee, welcome Vince and thanks for flying out to DC this week.

Mr. Chairman, as | mentioned earlier, | want to learn today exactly what role the
States play in restructuring and what role the federal government will play. | also
understand that some roles will be shared. I know these issues are complex, but we
must begin to sort it all out. | also hope that today’s hearing will answer some ques-
tion | have on price-spikes. As most people in this room know, last summer the Mid-
west experienced power shortages and price spikes that cost our utilities millions
and threatened the reliable flow of electric power. | plan to explore with our wit-
nesses today whether or not federal electricity reforms will enhance or hinder the
chances for price spikes and power shortages in the Midwest.

Some key questions | have are: Are the states doing all they can to encourage
new generation? Are the states promoting interstate transmission rules that develop
competitive markets? And what is the role for the federal government in siting
transmission, if any?

Mr. Chairman, FERC studied the price spikes last year and released its report
which stated that lack of generation capacity and transmission constraints were two
key factors which likely caused our crisis. My theme today is to investigate how or
if federal electric restructuring can help the Midwest avoid price spikes in the fu-
ture. | yield back the balance of my time.

Mr. BARTON. We thank the gentleman.

We would now like to hear from the distinguished vice-chairman
from the great State of Florida and the home of the prior national
championship Florida Gators, although Congressman Stearns did
not go to Florida, he represents them well.

Mr. Stearns?

Mr. STEARNS. Well, thank you, Mr. Chairman.

After listening to the introduction of the gentleman from Mis-
sissippi, | thought there was nowhere else to go but down.

I think what is important to realize is we have had a big debate
about energy deregulation now in the last Congress, but you know,
and | say this to all of my colleagues on both sides, we have accom-
plished a lot in terms of developing a consensus with the distin-
guished gentleman from Colorado, Mr. Schaeffer; we had all of
those hearings.

But | think all of us have a better understanding now how to
deal with PUHCA and PURPA, and | think there is almost unani-
mous opinion that these should be repealed. We now have a better
feel with stranded costs, how to deal with that, and | think we are
left with, perhaps, out of all of the issues, there are two issues that
perhaps are paramount, and that is dealing with transmissions,
ISOs, and the second thing is market power: what do you do with
a company that has and owns and operates the transmission lines,
and how do you continue to deregulate when you have market
power in place?

So | think if we have these discussions and these debates and
these hearings, Mr. Chairman, we will be able to develop a con-
sensus on these, and then, | think we will be ready to start deregu-
lation, but | think, as many members have pointed out, we have
18 States with 45 percent of the country’s population have already
enacted laws or adopted final regulatory orders opening up their
retail markets, so, in some many cases, we have the States moving
forward, and the Federal Government, | think, can provide incen-
tives to continue that deregulatory process, because States histori-
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cally, historically, have had the principal responsibility to address
all of these regulatory electrical issues, including consumer protec-
tion, public benefits, universal service; and so, frankly, my col-
leagues, | think we are poised to develop a bill, and | thank the
chairman for the hearing.

Mr. BArRTON. | thank the gentleman.

We would like to hear from the distinguished gentleman from
Maryland for an opening statement, Mr. Wynn.

Mr. WYNN. Thank you, Mr. Chairman.

I am very appreciative of this hearing, and | am anxious to hear
from the witnesses, so | am going to forego an opening statement.
I would like permission to submit at a later date.

Mr. BARTON. Without objection.

We would like to hear from another gentleman from the Terrapin
State, Mr. Ehrlich, for an opening statement.

Mr. EHRLICH. Sweet 16.

Mr. BARTON. The Sweet 16; that is true.

Mr. EHRLICH. Winner this evening, Mr. Chairman.

I can take a hint from the chairman as well, and | will submit
an opening statement for the record.

Mr. BArRTON. | thank the gentleman.

We now go to the great State of Arizona. Is Mr. Shadegg still
here? He is missing in action. He was here.

Then, Mr. Fossella? Mr. Fossella of New York.

Mr. FosseLLA. | have nothing to add.

Mr. BARTON. That is the first time New York has had nothing
to add; I can tell you that.

All right; Mr. Burr of North Carolina, the Tarheel State.

Mr. BURR. Mr. Chairman, in an effort not to give away where |
am on this position, 1 think | will forego any opening statement.

But | do thank the chairman for his willingness to start these
hearings back up, and | hope that every member, on both sides of
the aisle, will take this challenge in a serious way. This is not an
easy issue. There are some very tough decisions, and hopefully,
through these hearings, we can, for once, find the right solutions
to them, and 1 yield back.

Mr. BAarRTON. We would now like to hear from the distinguished
subcommittee chairman of Health and Environment, also from the
great State of Florida, Mr. Bilirakis.

Mr. BiLIRAKIS. Thank you, Mr. Chairman.

Mr. Chairman, first, | would like to take a moment to welcome
Susan Clark, a commissioner of the Florida Public Service Commis-
sion, to the subcommittee this morning and welcome Ms. Clark
back to Washington.

Mr. Chairman I, too, commend you for holding this hearing. Mr.
Chairman, we sometimes overlook or forget the fact that we hold
these hearings to learn. | know that we are all human beings, and
quite often, we are predecided on issues. But hopefully, at least
during the hearings, we are openminded enough to learn. Mr.
Stearns has already shared with us that 18 States have enacted
laws. We all know that. Another 12 are considering similar actions.
Some have made the statement that all States have to be a part
of this deregulation; otherwise, it will not work. Well, 1 am just not
sure that this is the case. | think that it is just very important that
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we go into it with an open mind. There are a lot of tough issues.
Some issues affect some States more than they do others, and un-
less we do our job objectively and have an open mind, we are liable
to run into another case of unintended consequences to something
that might seem really good at this point in time.

In any case, Mr. Chairman, thank you for holding the hearing.
Again, I trust we will continue to learn on this subject. Thank you.

Mr. BARTON. And | believe our last opening statement of mem-
bers present will be from the great State of Kentucky, Mr.
Whitfield.

Mr. WHITFIELD. Mr. Chairman, thank you very much. I had the
opportunity to be involved in deregulation of the airline industry,
the railroad industry and the trucking industry and was really an
advocate for the deregulation of all of those industries, but | also
recognize that certainly in the case of the airlines and railroads,
some small communities did suffer as a result of deregulation.

I am from a very rural State. We have, | guess, about the second
lowest rates in the country, and many constituents ask the ques-
tion, well, how can we really benefit from deregulation? And then,
I noticed just recently the Department of Agriculture came out
with a study indicating that in their analysis, energy prices would
increase in about 12 or 13 States: Alabama, Colorado, Idaho, Indi-
ana, Kentucky, Mississippi, Montana and others. So I am delighted
we are having these hearings, because | recognize there are strong
arguments on each side, and | know that with the witnesses we
have scheduled all of us will be able to make a better decision on
whether or not deregulation is truly beneficial for the entire coun-
try.

Mr. BARTON. | thank the gentleman from Kentucky.

All members not present will be given the requisite number of
days to put an opening statement in the record. Seeing no other
member present who has not been given the opportunity, we will
conclude with the opening statements. At subsequent hearings, we
do not plan to have opening statements except from the Chair and
the ranking member and the full committee chairman and the full
committee ranking member if they are present.

[Additional statement submitted for the record follows:]

PREPARED STATEMENT OF HON. KAREN MCCARTHY, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MISSOURI

Thank you Mr. Chairman. I would like to commend our Chairman and Ranking
Member for convening this hearing today. Elevating our awareness and increasing
our knowledge of electric utility deregulation is critical. Having the opportunity to
communicate with and learn more from our expert panelists today will be of great
value as we proceed with the last major deregulation requiring Congressional ac-
tion.

Addressing the deregulation of the electrical industry in a manner which is fair
to consumers, assures reliability, and promotes fair competition is a goal which we
all share. In the process of accomplishing these objectives, it will be vital that we
at the federal level not overtly intrude upon state jurisdictions which are the pri-
mary regulatory body for public utilities. Legislation from the federal level should
complement state laws and regulatory efforts not stifle creativity and innovation.
We must be sure that the date certain is realistic for state compliance.

In many instances, the states have been the successful laboratories for change.
Federal actions will need to incorporate the best model to effectively produce a na-
tional system based upon equity for all. The State of Missouri is a lower-cost State.
We are below the national average in our rates, both commercial and residential.
Missouri was one of the 23 Low Cost Electric State Coalition asking that their con-
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cerns be considered by Congress. | am interested in testimony that will demonstrate
how we can best assure that these states maintain their lower-cost position.

Through hearings such as this one, we are able to enhance the education of all
parties involved as stakeholders in the deregulation of electricity. | am committed
and know that my colleagues are committed to accomplishing deregulation in a
manner that produces satisfactory results, not chaos. Deregulation of electricity
must be done well, for the heat and lights necessary for comfort and commerce, and
in emergency instances for survival.

I look forward to the testimony of our expert panelists today and our committee’s
subsequent dialogue and debate regarding the critical issues associated with electric
utility deregulation.

Thank you, Mr. Chairman.

Mr. BArRTON. We would like to welcome our first panel of wit-
nesses to please come forward at this point in time. We have before
us the Honorable Elizabeth Moler from Vinson & Elkins. We have
the Honorable Linda Stuntz, who is representing Stuntz, Davis &
Staffier. We have the Honorable Charles Stalon; we have the Hon-
orable Mike Naeve. All of these individuals are former FERC Com-
missioners or Deputy Secretaries of Energy in various administra-
tions.

Ladies and gentlemen, we welcome you. Your entire statements
are in the record in their entirety. We are going to start with Ms.
Moler and give you 7 minutes to summarize your statement, and
then, we will go right down the line.

Ms. Moler?

STATEMENTS OF ELIZABETH ANNE MOLER, VINSON & ELKINS;
LINDA G. STUNTZ, STUNTZ, DAVIS & STAFFIER; CHARLES G.
STALON, CAPE GIRARDEAU, MISSOURI; AND CLIFFORD M.
NAEVE, SKADDEN, ARPS, SLATE, MEAGHER AND FLOM

Ms. MoLER. Thank you, Mr. Chairman and members of the sub-
committee.

It is an honor to appear before you today and to be asked to tes-
tify on my favorite subject. | have testified before this sub-
committee many times. This is my first time as a private citizen.
Though I do have clients who are engaged in the electricity busi-
ness, the subcommittee asked me to appear before you to give my
own views about the need for Federal electricity legislation.

Mr. BArRTON. If you could make sure the microphone is on; flip
that switch. Is it on?

Ms. MoLER. Now, it is.

Mr. BARTON. Okay; the power of electricity.

Ms. MoLER. It is good to keep mikes on as well as the lights on,
yes, sir.

The views | am presenting today are my own and do not nec-
essarily reflect the views of my clients, nor have they paid me for
my presentation. | have four basic points to make. | also identify
10 core elements of what | believe can and should be enacted as
bipartisan consensus Federal restructuring legislation.

First, there is a need to act. Congress last enacted electricity leg-
islation in 1992. Since then, events in the marketplace and actions
undertaken by both Federal and State regulators have partially re-
shaped this vital industry. Now, inaction by the Congress is frus-
trating further progress toward an even more reliable, efficient in-
dustry for our country.



19

Second, this is not rocket science. Though the industry is an eco-
nomic giant and produces the lifeblood of our modern economy, the
issues pertaining to reform legislation are really quite basic, and
they are ripe for action.

Third, the industry needs your leadership. Something magic
could happen if a bipartisan group of members makes a serious ef-
fort to write a consensus bill.

Fourth, the elements of consensus legislation have broad support
in the private sector.

Ten core elements of Federal restructuring legislation are appar-
ent if one looks at the array of restructuring proposals that have
been introduced so far this Congress and during the last Congress.
Enacting legislation composed of these core elements is a very wor-
thy, achievable goal. These elements include mandating customer
choice; ensuring reliability of the grid; repealing the Public Utility
Holding Company Act; repealing the Public Utility Regulatory Poli-
cies Act, substituting instead a market-oriented approach to renew-
able power; updating the Federal Power Act; requiring all owners
of interstate transmission lines to provide open access transmission
under the Federal Power Act; providing the Federal Energy Regu-
latory Commission authority to address market power issues; pro-
viding consumers with reliable, user-friendly information about the
sources of their power; supporting research and development fund-
ing; and finally, recognizing that electricity markets are now re-
gional and facilitating regional solutions to problems.

Let me elaborate briefly. It is not surprising that an electric in-
dustry structure that was appropriate for the 20th Century needs
fine-tuning to best serve the public in the 21st Century. Federal
laws governing this industry no longer promote the public interest;
rather, they inhibit the development of a rational, competitive U.S.
power industry.

As several members of this subcommittee have observed, 18
States have approved plans to give customers of some of their utili-
ties customer choice. Other States are on the verge of acting. But
even in those States that have acted, not all customers have the
benefit of customer choice, because some utilities are not included
in the program. While there has been considerable progress, the
glass is, at best, half full. Those problems need to be solved.

Progress in the States does not mean Congress should not act;
rather, Congress must act, or there will be an increasing likelihood
of volatile markets and even catastrophic transmission system fail-
ures.

Let me turn to two of the elements that | addressed in my pre-
pared statement; first, mandating customer choice. Congress
should pass legislation providing all customers the ability to shop
for their electricity supplier by a date certain. The date is nego-
tiable; the principle is not. 1 personally would choose April 15,
2001. That is sufficient time for State regulatory authorities to act
to establish an appropriate regulatory regime if they have not al-
ready done so. | like April 15 rather than January 1, because some-
thing good should happen on that date for a change.

I congratulate the States that have enacted customer choice for
their leadership and would grandfather those programs.
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Three years ago, | testified before the Senate Energy and Nat-
ural Resources Committee in favor of mandated customer choice
that would give States the ability to opt out if they made a deter-
mination on the record that customer choice is contrary to the in-
terests of their consumers. | still advocate that point of view. Last
year's administration bill dubbed this the flexible mandate. | be-
lieve it is a reasonable middle ground upon which a consensus
piece of legislation could be built as well. In order to opt out, State
authorities would have to make a determination on the record that
customer choice would be detrimental to their consumers.

As part of any industry restructuring, utilities should have an
opportunity to recover prudently incurred, legitimate, verifiable
stranded costs that cannot be mitigated. Every State implementing
customer choice, except one, has provided for full stranded cost re-
covery.

While | personally regard stranded cost recovery as an essential
element of a fair transition, | do not believe stranded cost recovery
needs to be Federalized. The States have and should deal with this
issue.

Ensuring reliability of the grid: it would be easy to be an alarm-
ist on the subject of the fragility of our Nation's transmission sys-
tem. | do not want to be an alarmist, nor do | want to understate
the serious nature of the situation. Rather, I want to stress the
need to address the issue promptly and responsibly. Your former
colleague and subcommittee chairman recently chaired a task force
that stressed the need for reliability legislation. They came to a
unanimous conclusion that reliability legislation is urgently need-
ed. | would urge you to pay attention to that report and to act posi-
tively on their recommendations.

Mr. Chairman, in my prepared statement, which | have sub-
mitted for the record, | have tried to outline a proposal that I be-
lieve could form the nucleus of much-needed legislation. In conclu-
sion, 1 would urge you and your colleagues to roll up your sleeves;
to talk to each other and commit yourselves to action. It is a vitally
important public policy area that is worthy of your time and effort.
This need not be a partisan issue; there is bipartisan support for
legislation at the highest levels in the Congress and in the admin-
istration. We have had 4 years of oversight hearings and policy dis-
cussions. It is time to enact something.

Thank you.

[The prepared statement of Elizabeth Anne Moler follows:]

PREPARED STATEMENT OF ELIZABETH ANNE MOLER, PARTNER, VINSON & ELKINS,
L.L.P.

Mr. Chairman and Members of the Subcommittee: It is an honor to appear before
you today, and to be asked to testify on my favorite subject. | have testified before
this Subcommittee many times; this is my first time as a private citizen. Though
I do have clients who are engaged in the electricity business, the Subcommittee
asked me to appear before you to give my own views about the need for Federal
electricity restructuring legislation. Therefore, the views | am presenting today are
my own, and do not necessarily reflect the views of my clients.

I have four basic points to make. | also identify ten core elements of what | be-
!i?ve_ can and should be enacted as bipartisan, consensus Federal restructuring leg-
islation.

First, there is a need to act. Congress last enacted electricity legislation in 1992.
Since then, events in the marketplace, and actions undertaken by both Federal and
State regulators, have partially reshaped this vital industry. Now, inaction by the



21

Congress is frustrating further progress toward an even more reliable, efficient in-
dustry for our Nation.

Second, this is not rocket science. Though the industry is an economic giant and
produces the lifeblood of our modern economy, the issues pertaining to reform legis-
lation are really quite basic. And they are ripe for action.

Third, the industry needs your leadership. Something magic COULD happen if a
bipartisan group of Members makes a serious effort to write a consensus bill.

Fourth, the elements of consensus legislation have broad support in the private sec-
tor. Ten core elements of Federal restructuring legislation are apparent if one looks
at the array of restructuring proposals that have been introduced so far this Con-
gress, and last Congress. Enacting legislation composed of these core elements is a
very worthy, achievable goal. These core elements include:

* Mandating customer choice;

* Ensuring reliability of the grid;

* Repealing the Public Utility Holding Company Act;

* Repealing the Public Utility Regulatory Policies Act, substituting instead a mar-
ket-oriented approach to renewable power;

» Updating the Federal Power Act;

* Requiring all owners of interstate transmission lines to provide open access trans-
mission under the Federal Power Act;

* Providing the Federal Energy Regulatory Commission authority to address mar-
ket power issues;

» Providing consumers with reliable, user friendly information about the sources of
their power;

» Supporting research and development funding; and

* Recognizing electricity markets are now regional and facilitating regional solu-
tions to problems.

Let me elaborate, and in doing so | will address the issues you asked me to ad-
dress in your letter of invitation.

It is not surprising that an electric industry structure that was appropriate for
the 20th Century needs fine-tuning to best serve the public in the 21st Century.
Yet, the basic organic statutes governing the industry, the Federal Power Act (FPA)
and the Public Utility Holding Company Act (PUHCA), have really not been com-
prehensively updated since the 1930’'s. They are now archaic and in need of reform.
The Public Utility Regulatory Policies Act (PURPA), enacted in 1978, paved the way
for new competitors to enter the electric generating business. The same statute also
established the Federal policies that currently apply to renewable sources of power.
PURPA's requirements have now outlived their usefulness. The Energy Policy Act
of 1992 (EPAct) recognized the changed circumstances in the industry, and paved
the way for wholesale competition. But more needs to be done in order for the Fed-
eral laws to be compatible with State initiatives and to encourage a more efficient
and competitive industry. Indeed, in today’s evolving industry structure, this array
of Federal statutes no longer promotes the public interest; rather, it inhibits the de-
velopment of a rational and competitive U.S. power industry.

As of today, authorities in eighteen states have approved plans to give customers
of some of their public utilities “customer choice”; that is, consumers will have the
ability to choose their power supplier. Virginia is the most recent state to enact such
a program. Other states, notably Maryland, Michigan, New Mexico, Ohio, and Texas
are on the verge of acting. But even in those states that have acted, not all of the
businesses and individual customers have the benefit of customer choice because
some utilities are not included in the program. While there has been considerable
progress, the glass is at best half full. Many, many customers are served by utilities
that do not allow them to shop for power. In California, for example, the munici-
pally-owned utilities are not a part of the state’s restructuring plan because of con-
cerns about the loss of tax exempt financing if they provide open access. Those prob-
lems need to be solved.

Electrons do not recognize state or corporate boundaries. Electricity is an industry
that is fundamentally in interstate commerce. Congress needs to act to recognize
this fact, and to provide a Federal regulatory scheme that will provide a much more
seamless national power grid. Progress in the states does not mean the Congress
should not act; rather, Congress must act or there will be an increasing likelihood
of volatile markets and even catastrophic transmission system failures.

Earlier | outlined the core elements of what | believe could be a solid, comprehen-
sive, consensus based restructuring initiative. 1 would like to discuss each element
in somewhat greater detail.
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1. Mandating customer choice

Congress should pass legislation providing all customers the ability to shop for
their electricity supplier by a date certain. The date is negotiable; the principle is
not. | personally would choose April 15, 2001. That is sufficient time for state regu-
latory authorities to act to establish an appropriate regulatory regime if they have
not already done so. | like April 15, rather than January 1, because something good
should happen on that day for a change.

| congratulate the states that have enacted customer choice for their leadership,
and would grandfather their programs. Three years ago | testified before the Senate
Energy and Natural Resources Committee in favor of mandated customer choice
that would give states the ability to “opt out” if they made a determination that pro-
viding customer choice is contrary to their interest. | still advocate that point of
view. Last year's Administration bill dubbed this the “Flexible Mandate” and I
would urge you to give it serious consideration. | believe it is a reasonable middle
ground upon which a consensus piece of legislation could be built. In order to “opt
out,” state authorities would be required to undertake a regulatory proceeding and
compile a record that customer choice would be detrimental to their customers. |
personally do not believe that is likely, but states should have the flexibility to make
such a finding.

As part of any industry restructuring, utilities should have an opportunity to re-
cover prudently incurred, legitimate, verifiable, stranded costs that cannot be miti-
gated. Every state implementing customer choice except one has provided for full
stranded cost recovery. While | personally regard stranded cost recovery as an es-
sential element of a fair transition, |1 do not believe stranded cost recovery needs
to be “federalized.” The states have, and should, deal with the issue.

2. Ensuring reliability of the grid

It would be easy to be an alarmist on the subject of the fragility of our Nation's
transmission system. | do not want to be an alarmist; nor do | want to understate
the serious nature of the situation. Rather | want to stress the need to address the
issue promptly and responsibly.

Your former colleague and Subcommittee Chairman, the Honorable Philip Sharp,
recently chaired a Task Force reporting to the Secretary of Energy on Electric Sys-
tem Reliability. The Task Force was very broadly based; it had the widest possible
range of industry participants and observers. They came to a unanimous conclusion
that reliability legislation is urgently needed. Their final report stated:

There is a sense of urgency throughout this report. Driven by the expectation
of billions of dollars in annual savings to the Nation’s economy, the electricity
industry is in a transition from a highly regulated industry dominated by mo-
nopoly utilities to an industry that will rely, in large part, upon competitive
commercial markets at both the wholesale and retail levels. The industry is
unbundling, and the old institutions for reliability are no longer sufficient. We
are already in the middle of our journey toward a restructured electricity indus-
try. However, the new policies and institutions needed to assure electric reli-
ability are not yet in place. Until such policies and institutions are in place,
substantial parts of North America will be exposed to unacceptable risk.

... The Congress, for example, urgently needs to clarify the FERC's authority
over an electric industry self-regulating reliability organization and expand the
FERC's jurisdiction for reliability over the bulk-power system.

They stressed:

These steps must be taken soon. Indeed, the Task Force believes that the pri-
mary challenges to bulk-power system reliability are presented by the transition
itself, rather than by the end state of competition. Failure to act will leave sub-
stantial parts of North America at unacceptable risk.

The Administration has been working with the North American Electric Reli-
ability Council and others on legislation to provide FERC with authority to oversee
and enforce mandatory electric reliability standards. | cannot overstate its impor-
tance; if we are to keep the lights turned on it must be enacted. If it is not enacted,
Congress will be considered part of the problem, rather than part of the solution.

3. Repealing the Public Utility Holding Company Act

| do not believe PUHCA any longer serves a useful purpose. It should be repealed.
In conjunction with its repeal, Congress should ensure that FERC and State regu-
lators have access to the books and records to insure that captive customers are not
subsidizing affiliated corporate business ventures. PUHCA repeal legislation should
be part of a comprehensive restructuring bill.
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4. Repealing the Public Utility Regulatory Policies Act and substituting instead a
market-oriented approach to renewable power

PURPA provided a much needed impetus for the development of an independent
power industry. It is no longer useful and should be repealed. | would do so prospec-
tively, honoring existing contracts. In its place, | would substitute a modest renew-
able portfolio standard, coupled with tax incentives for renewable resources.

5. Updating the Federal Power Act

The Federal Power Act is replete with anachronisms. It should be updated. An
essential element is to ensure that FERC has authority to provide interstate trans-
mission for transactions that are ultimately retail sales.

6. Requiring all owners of interstate transmission lines to provide open access trans-
mission under the Federal Power Act

There are many examples of power lines that are interstate in nature that are
not subject to Federal Power Act jurisdiction and regulated by FERC. They should
be. Transmission lines owned by municipalities, and the Federal Power Marketing
Administrations (Bonneville, Southeastern, Southwestern, and Western), and the
Tennessee Valley Authority should be regulated under the Federal Power Act just
like those owned by other utilities. While | served at the Department of Energy, we
established a special advisory committee to develop reform proposals for TVA, and
worked with the Northwest Governors’ Transition Board on reform proposals for
BPA. Like you, I look forward to analyzing the conclusion of that process when the
Administration’s new restructuring package is forwarded to the Congress.

In addition to the Federal Power Act jurisdiction, the Congress also needs to ad-
dress the private use and tax exempt bond restrictions to enable municipal and co-
operative utilities to provide open access and customer choice. While the subject
area is not within this Subcommittee’s jurisdiction, it is important to note that the
fabric of open access transmission looks a lot like Swiss cheese—there are holes in
the cloth. In particular, the tax writing committees need to address the private use
restrictions that limit use of facilities constructed with tax exempt bonds. Use of ex-
isting generating capacity for sales outside a municipal utility traditional service
territory and use of existing transmission lines to provide open access transmission
should not upset existing tax exempt financing arrangements.

7. Providing the Federal Energy Regulatory Commission authority to address market
power issues

Competitive markets work well only if you have lots of competitors. There need
to be appropriate regulatory authorities in place that provide Federal regulators au-
thority to address market power issues. | recognize that this is a particularly thorny
area. Nonetheless, | believe that FERC should be given authority to address market
power issues in order to ensure that competition flourishes.

Five years ago, generation asset divestitures were unheard of in the utility busi-
ness. Now, sales of generating assets are recognized as providing corporations and
stockholders with very positive returns on their investments. They are also pro-
viding much needed financial restructuring tools so that utilities can develop a busi-
ness strategy that is compatible with serving customers and positive balance sheets.

I would also encourage the Subcommittee to provide FERC with additional au-
thority to encourage a more rational structure for the interstate transmission grid.
It needs to undertake reforms in transmission pricing so that the private sector will
continue to invest the necessary resources in grid infrastructure. Increasingly utili-
ties are looking at divesting assets and forming independent transmission compa-
nies, or “transcos.” | would provide FERC with authority to require integrated utili-
ties that are not members of a regional transmission organization (either an Inde-
pendent System Operator or a transco) to join one.

8. Providing consumers with reliable, user friendly information about the sources of
their power

Customers who are interested in learning about the source of their power should
be able to do so. Utilities should not be able to claim that they are selling “green”
or renewable power unless they are. California, for example, has instituted a suc-
cessful consumer information program. On the other hand, power marketers should
not have to contend with different requirements in each state. A federal program
designed to ensure truth in advertising if companies make claims about the source
of their power should be enacted. The disclosure requirements need not be elabo-
rate, nor expensive to comply with, in order to provide customers with reliable infor-
mation.
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9. Supporting research and development funding

Support for research and development in the electric technology area has plum-
meted in the wake of restructuring. State regulators should have clear authority to
impose a surcharge on distribution in order to support research and development.
At the Federal level, 1 would focus on beefing up the DOE’s electric R&D portfolio.

10. Recognizing electricity markets are now regional and facilitating regional solu-
tions to problems

As | said earlier, electrons know no state or corporate boundaries. But the Fed-
eral-State system does not provide good regional solutions. Transmission planning
and transmission siting are two excellent examples of things that need to be coordi-
nated on a regional basis. Some have advocated Federal transmission siting legisla-
tion. Interstate pipelines are sited by the FERC under the Natural Gas Act; it
should and could work for interstate transmission lines. | personally would favor
such a move. If this Subcommittee cannot muster the support for Federal siting au-
thority, at a minimum | would urge you to clarify that states can exercise authority
on a regional basis and would encourage them to do so. For example, facility siting
authorities should be able to get together and plan transmission facilities on a re-
gional basis without running into concerns that their planning efforts will run into
federal preemption. The Interstate Compact provisions in the Administration bill
would clearly help.

Conclusion

Mr. Chairman, | have tried to outline a proposal that | believe could form the nu-
cleus of much-needed legislation. 1 would urge you and your colleagues to roll up
your sleeves, talk to each other, and commit yourselves to action. It is a vitally im-
portant public policy area that is worthy of your time and effort. This need not be
a partisan issue; there is bipartisan support for legislation at the highest levels in
both the Congress and the Administration.

We have had four years of oversight hearings and policy discussions. It's time to
enact something.

Mr. BARTON. Thank you.

I would like to welcome now the Honorable Linda Stuntz, who,
in addition to being a former Deputy Secretary of Energy, | believe
was a former counsel for the Republicans on this committee at one
point in time. It was all downhill since then, right?

STATEMENT OF LINDA G. STUNTZ

Ms. STuNTz. That is where | learned everything | ever knew
about this subject, Mr. Chairman.

Thank you so much for inviting me back. It is a great privilege,
and it is one that | respect. I, too, have clients in many aspects of
this industry, but you asked me to come here and give you my
judgment myself as was my privilege to do on a more regular basis
some time ago, and that is what | am here to do today.

Mr. BARTON. You really need to pull that microphone up to you,
Ms. Stuntz.

Ms. STuNTz. Okay; there is no switch on mine, so | do not know.

My message today to you, | hope, is simple. You do need to legis-
late in the area of electricity, and second, | believe that you can
legislate. | think all that work under Mr. Schaeffer's leadership
that you all helped the effort in crafting the Paxon-Largent com-
promise of last year has really, although it may not have made it
very far in terms of the legislative process schematic, it has en-
abled us now to identify, and hopefully you, issues on which there
is sufficient consensus that legislation is possible.

In my written testimony, and | would suggest to you today that
there are five. | think you are going to hear some of them in com-
mon across most of us. First is the reliability issue. | think it is
very important to empower a reliability organization that can set



25

mandatory rules of the road. Right now, there are no such things.
There is no entity or enterprise that can set a binding reliability
rule. Now, that was okay when it was sort of a club, and people
could take care of each other, because that is the way it worked
in the previous scheme. It is not okay now. In fact, there are issues
as to even whether funds can be collected. They are having dif-
ficulty doing that. So that needs to happen.

Second, we need to clarify Federal and State jurisdiction. It is
not clear that the States can, in fact, require access to their local
distribution systems. There are lawyers’ issues related to the scope
of the Federal Power Act and the extent to which it may preempt
the States. It would help the States move forward, empower them,
if that clarification were provided. It has been done in Paxon-
Largent; it is done in Mr. Burr's legislation, | believe, and there
really should not be any dispute about that.

Third, FERC's jurisdiction does need to be extended to all trans-
mission. If we are going to have an interstate market for electricity
that is backed up by a reliable, efficiently run grid, all trans-
mission, regardless of who owns it, ought to be accessible on the
same terms and conditions. And again, | do not really think that
should be too controversial, although | do not minimize that for
some for whom FERC regulation has not been fully applicable, this
will require a change in business.

Fourth, we need to repeal the Public Utility Holding Company
Act. It is difficult to explain. That statute, as you know, is the prov-
ince only of a few people, including my colleague here at the end
of the table who can actually explain it out loud, but it affects ev-
erything that any utility company does: every business decision
they make; the issuance of debt; how they are going to structure
it; whether or not they can enter competition. It has outlived its
usefulness; it is distorting competition, and it should be repealed.

Finally, we need to prospectively repeal PURPA, preserving the
existing contracts on which a lot of investment has been based, and
there is a Federal responsibility, | believe, to provide for recovery
of those costs, because it was a Federal obligation that was im-
posed on the utilities to enter into those contracts. Mr. Stearns has
introduced legislation in the last Congress and, | believe, in this
Congress to do that. | think it has bipartisan support, and 1 think
that would be an easy module to put in your legislation.

These are things that only Congress can do. If you do not do
them, they will not be done. They are things that are necessary for
you to do to remove barriers to State action; to allow the States to
move forward with the competitive choice programs of their choice.
I think it would be nice to have a date certain; I do not think it
is essential, and | am quite persuaded that it is not legislatively
possible. It is not in the Senate, and |1 do not think there is con-
sensus on this committee. So, although, as | said, it may be useful,
it also complicates the legislative effort, because you have to start
worrying about grandfathering: what will we grandfather; what
will we not grandfather.

By not moving to a federally mandated date certain, we do not
have to get into that issue, and | honestly do not think you have
to go there to provide a lot of benefits for consumers and to get the
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Federal Government out of the way to improve the electricity mar-
ket and allow the competition to move forward.

I would conclude simply by saying that there are many of those—
and you know them, I am sure—that have sought to hold electric
restructuring legislation hostage until everything is done. There
was a boss | had at one time who used to caution me against let-
ting the perfect be the enemy of the good. 1 would encourage you
in the same way. There may be things that turn out that need to
be done later. | talked about a couple of them in my written testi-
mony, one dealing with the issue of FERC's merger review ap-
proval; another dealing with transmission policy, about which I am
greatly concerned. | do not think our current policies encourage
anybody to invest in new transmission or to use it more efficiently.
I think it is all based on the notion that we have to be concerned
about allocating a scarcity, and that is no way to run transmission.

It is also true that you can get in big trouble if you have a trans-
mission outage. You do not get much benefit if you use trans-
mission efficiently. That is encouraging transmission owners to al-
ways err on the side of perhaps maintaining more capacity reserves
than they need. That is not a good way to go about moving to a
competitive marketplace, but | do not think that there is a remedy
that has clearly been proposed for that; | think we need to do some
more homework on that and allow FERC and some of the agencies
that are dealing with this every day to develop the solutions before
we try to legislate in that area.

With that, Mr. Chairman, | will cease and look forward to your
questions.

[The prepared statement of Linda G. Stuntz follows:]

PREPARED STATEMENT OF LINDA G. STUNTZ, STUNTZ, DAVIS & STAFFIER, P. C.

Thank you for the opportunity to testify before you at this critical time in the re-
structuring of this nation’s electricity markets.t There is no more complex, capital
intensive or vital industry than the electric industry. Little wonder then, that de-
spite some 30 days of House hearings, over one dozen Senate “workshops” and the
introduction of no less than 28 bills dealing with at least one aspect of this issue
in the last Congress, only one bill (S. 621 repealing PUHCA) was reported from
Committee and no bill reached the floor. The good news, | believe, is that all this
work was not for naught. Although controversy remains over many issues, con-
sensus is emerging on certain issues, and in one area in particular—reliability—it
becomes clearer every day that the lack of federal legislation is posing real risks.
Thus, my message to you today is simple.

1) There is a need for federal legislation.

2) There is, or can be, sufficient consensus to allow you to enact the needed legis-
lation this Congress.

THE ELECTRICITY INDUSTRY TODAY

As illustrated by the chart below, in no industry is there a larger or more diverse
number of suppliers.

1The views expressed herein are solely my own, and are not offered on behalf of, nor should
they be attributed to, any other person or firm.
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Fueled, in part, by passage of the Energy Policy Act of 1992, which effectively cre-
ated a competitive wholesale generation market, the share of nationwide generating
capacity from non-utility generators (NUGs) has more than doubled from 3.6 per-
cent in 1987 to 8.5 percent in 1997. In fact, since 1990, non-utility generators have
contributed over half of all new investment in generating facilities.

Utilities also are no longer the only sellers of electricity. As illustrated in Figure
2, sales growth by power marketers has increased dramatically in the last three
years.

Power Marketer Sales Soar
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In the first quarter of 1995, power marketers sold slightly less than three million
megawatt hours, about the power required for one million homes. By the second
quarter of 1998, that amount had grown to almost 501 million megawatt hours,
enough to power almost 210 million homes. The Federal Energy Regulatory Com-
mission (FERC) has approved nearly 500 power marketing entities. Of these, some
115 are posting and reporting sales.
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STATE ACTION

As a result of the Energy Policy Act of 1992, and actions by the FERC imple-
menting that Act, a wholesale purchaser of electricity (for example, a municipal util-
ity) can obtain electricity from any supplier, and have that power transmitted to it
over the transmission systems of any utility that is FERC jurisdictional. (The trans-
mission systems of the PMAs, TVA, municipal utilities and co-ops are not FERC-
jurisdictional, although FERC has sought to apply reciprocity requirements and in
some cases has some limited oversight). Retail sales and the distribution of elec-
tricity are matters of state jurisdiction. Thus, although wholesale customers can ob-
tain power from any supplier, retail customers traditionally could purchase power
only from their local utility, which, in exchange for undertaking the obligation to
serve all consumers at a regulated rate, was given by most states an exclusive retail
franchise.

Starting in about 1994, the states began to consider in earnest whether the bene-
fits of the emerging competitive wholesale market should be extended to retail con-
sumers. As of today, 14 states have enacted legislation to provide retail customers
with the option to choose any supplier they wish; four states are pursuing customer
choice by means of state commission developed programs; legislation is pending in
four additional states and virtually every state has considered whether and how it
should adopt customer choice.

Status of State Electric Utility Deregulation Activity
as of March 1, 1999

I Restructuring Lagistation Enacted |
b Bl Comprahansive Regutatory Order Issued?
Il LevistmionOrders Pending 2

c or Lagistative investigation Ongoing *
] Mo Ongoing sigrifioant Acevay®

T Arizona, Califomnia, Connecticut, Illinois, Maine, Massachusetts, Montana, Nevada, New

Hampshire, New Jersey, Oklahoma, Pennsylvania, Rhode Island, and Virginia.

2 Maryland, Michigan, New York, and Vermont.

3 Arkansas, Delaware, Ohio, and Texas )
Alabama, Alaska, Colorado, District of Columbia, Georgia, Hawaii, Idaho, Indiana, lowa, Kansas,
entucky, Louisiana, Minnesota, Mississippi, Missouri, Nebraska, New Mexico, Nprth Camlma,
orth Dakota, Oregon, South Carolina, Tennessee, Utah, Washington, West Virginia, Wisconsin,

and Wyoming.

S Florida and South Dakota.

Source: Energy Information Administration.
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As a result of all this activity, more than 50 percent of the population of this coun-
try lives in states that have adopted firm customer choice plans. That being said,
there is substantial variety among these state plans. As examples:

* Some require or strongly encourage divestiture of generation.

* Some “unbundle” distribution service and require competition in such services as
billing and metering.

* Some require utilities to turn over control of their transmission systems to Inde-
pendent System Operators (ISOs). One has created a power exchange separate
from an 1SO. Others have combined these functions.

* Some have established programs to support renewable energy.

All, save one, have provided the opportunity for utilities to recover fully the costs
of investments made and costs incurred that were approved under the prior reg-
ulatory regime.

All have given municipal and cooperative utilities the opportunity, but not the re-
quirement, to participate in customer choice programs.

*

*

WHAT CONGRESS NEEDS TO DO

With this background, and with our evolving experience in wholesale and retail
electricity competition, it is clear that Congress needs to do certain things.

1. Reliability

No organization currently has the ability to set and enforce binding rules nec-
essary to ensure continued reliability. This is a problem that Congress must remedy.
Last year, a Department of Energy Task Force led by a former chairman of this
Subcommittee, the Honorable Philip Sharp, completed a study on the matter of reli-
ability in the restructured electricity industry. Mr. Sharp did not mince words in
his preface to this report:

Driven by the expectations of billions of dollars in annual savings to the Na-
tion’s economy, the electricity industry is in a transition from a highly regulated
industry dominated by monopoly utilities to an industry that will rely, in large
part, upon competitive commercial markets at both the wholesale and retail lev-
els. The industry is unbundling, and the old institutions for reliability are no
longer sufficient. We are already in the middle of our journey toward a restruc-
tured electricity industry. However, the new policies and institutions needed to
assure electric reliability are not yet in place. Until such policies and institu-
tions are in place, substantial parts of North America will be exposed to unac-
ceptable risk.

The good news is that many of the parties that contributed to this Task Force
Report, including public and consumer-owned utility representatives, ELCON,
Enron, DOE and state representatives, worked over a period of many months to de-
velop consensus reliability legislation that would provide the new policies and insti-
tutions needed to assure electric reliability in the emerging restructured industry.
This language was recently adopted by the North American Electric Reliability
Council (NERC) by a near-unanimous vote. This then is module one of necessary
federal legislation on electricity restructuring.

2. Clarify State/Federal Jurisdiction

Currently, the dividing line between what is subject to federal regulation and
what is subject to state regulation is unclear. Some argue, for example, that the
states do not have the ability to order customer choice because states do not have
authority over transmission in interstate commerce. FERC, however, is prohibited
from ordering retail wheeling. Thus, there is, some contend, a “gap” in the current
jurisdictional scheme.

There are other confusions. In Order 888, FERC took the position that it has the
authority to regulate the transmission component of “unbundled” retail sales. Some
states disagree. Moreover, some who agree with FERC believe that FERC also has
jurisdiction over the transmission component of “bundled” retail sales and should
be exercising this jurisdiction.

Until and unless these ambiguities are resolved, there will be litigation, uncer-
tainty and conflict between and among the states and FERC, and other elements
of the electric industry. To resolve this uncertainty, legislation such as was set forth
in the Paxon-Largent draft of last year and the Bingaman bill in the Senate (S.
1276) should be enacted. Among other things, states would be given secure jurisdic-
tion over all retail customers through a more clearly-defined distribution jurisdic-
tion, and FERC's authority over transmission in interstate commerce, including the
transmission component of unbundled retail sales, would be confirmed.
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3. Extend FERC's Jurisdiction to Encompass All Transmission Facilities, Including
Transmission owned by the PMAs, Munis, Co-ops and TVA

We cannot have the efficient, reliable interstate transmission grid necessary to
support a competitive electricity generation market and increased customer choice
unless the entire grid is operating under the same rules and conditions. The great
majority of co-ops and municipal utilities do not own substantial transmission, but
those who do should provide access to those facilities on the same rates, terms and
conditions as apply to transmission owned by investor-owned utilities. The same
should be true for transmission owned by TVA, BPA and other Power Marketing
Authorities.

Again, the Paxon-Largent draft of last year contained provisions to accomplish
this. These should be the third module of federal legislation.

4. Repeal PUHCA

There is no reason whatsoever to retain this statute and many reasons to repeal
it. Every day it remains on the books, it distorts competition and investment in the
electric and natural gas industries. Its principal focus of encouraging “integrated”
utilities (growth through contiguous expansion) actually is in conflict with antitrust
objectives which seek to limit the presence of any one firm in a given geographic
market. PUHCA repeal legislation as introduced last year in the House and the
Senate, and included in the Paxon Largent draft should be the fourth module of fed-
eral legislation.

5. Prospectively Repeal PURPA Purchase Mandate, Preserve Existing Contracts and
Provide for Recovery of PURPA Costs

There is no place in a competitive generation market for a federal statute that
mandates that utilities (even utilities that have divested all their generation) pur-
chase power from certain favored generators. A vestige of the Carter-era Energy
Plan, PURPA inadvertently demonstrated that non-utilities could generate elec-
tricity and that generation could be competitive. PURPA, however, has largely failed
in its stated purposes, which were to encourage energy conservation and more gen-
eration from non-fossil fuel resources. The substantial majority of PURPA projects
are fossil-fuel powered. Moreover, because of a complicated government-dictated
pricing scheme dependent on our ability to accurately predict energy prices (tried
and failed more than once) PURPA is now costing consumers billions of dollars
every year for over-priced power. It is time to put this to an end. However, the in-
vestments made based upon PURPA should be honored, and the federal govern-
ment, which imposed this purchase obligation on utilities, should ensure that these
utilities are able to recover these costs

Legislation to make these reforms to PURPA has been introduced in the House
by Mr. Stearns and in the Senate by Messrs. Mack and Graham. Similar legislation
was included in Paxon-Largent, and should be included in any federal legislation.

That is it. Doing just these five things would remove critical federal barriers to
customer choice, competition and innovation in the electric industry.

ISSUES FOR THE FUTURE: WHAT CONGRESS MAY NEED TO DO

While | believe that there is at present insufficient consensus to enact legislation
in areas other than the five that | have addressed above, growing concern in two
areas, in particular, compels me to bring these to your attention and offer my views.

1. Mergers

Section 203 of the Federal Power Act requires that FERC approve the disposition
of any jurisdictional facilities in excess of $50,000. Thus, in addition to the tradi-
tional antitrust approvals required from the Department of Justice or the FTC, an
entity disposing of jurisdictional electric facilities must obtain FERC approval.
FERC has made valiant efforts to manage this responsibility in a manner compat-
ible with the restructuring electric industry, but I, at least, have come to the conclu-
sion that change is necessary. While an $80 billion merger of two oil giants can be
approved in a matter of months (or so it appears) mergers involving utilities one-
tenth that size (or less) are taking years. In the natural gas pipeline industry, as
to which FERC has no similar section 203 authority, substantial consolidation has
taken place and continues to occur in the aftermath of wellhead deregulation and
open access transportation in order to obtain economies of scale and scope. Consoli-
dation in the electric industry, as it has in the natural gas pipeline industry, is
being driven by deregulation, technology evolution and growing competition. Con-
sumers will not obtain the full benefits of competitive generation markets unless the
process of consolidation and industry rationalization is allowed to go forward.
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Mr. Burr has introduced legislation that would repeal section 203. Personally, |
think this makes sense. | believe that section 203 FERC review is largely redundant
to the reviews that are done by Justice and the FTC. However, | suspect that this
is too big a step at this time. Instead, | would suggest a look at the referral process
used in the United Kingdom. Borrowmg from that process, section 203 could be
amended to require that proposed merger proponents file information with the
FERC, and that FERC be given a set time (perhaps four or five months) to analyze
that information and make a recommendation to the antitrust authorities. In this
way, the antitrust authorities would have the benefit of FERC's special expertise,
but FERC would not be in the position of trying to recreate antitrust and market
power expertise that resides already with the antitrust authorities. Most impor-
tantly, the industry realignment necessary and appropriate to provide more effi-
cient, lower cost service to consumers in the new, restructured industry can go for-
ward without undue delay and redundant reviews.

2. Transmission Policy

With your permission, | would like to submit with this statement a paper entitled
“Transmission, Congestion, Pricing and Incentives,” authored by Leonard S. Hyman,
a senior Industry Advisor at Salomon Smith Barney. This paper was presented at
a conference in New York on February 3, 1999. | would like to do this because |
believe this little paper provides you with more and better information about what
is right and wrong with our current transmission policies than anything else | have
seen. Taking a step back from the current raging debates over 1SO vs. Transcos,
Mr. Hyman documents that transmission expansion has not kept up with growth
in the market, and that current transmission policy provides little incentive to in-
vest in new transmission or deploy new technologies to improve the capacity or effi-
ciency of the system. Although Mr. Hyman comes down on the side of independent,
for-profit, transmission companies as opposed to non-profit 1SOs, this may be less
important than getting the underlying regulatory structure right so that two things
are known: 1) who is responsible for maintaining an adequate, efficient transmission
system; and 2) those investing in increasing the capacity or performance of the
transmission system will earn a reasonable return.

If these two matters are not resolved, we will all be spending our time talking
about how to manage the symptoms of inadequate transmission capacity rather
than providing to all consumers the full benefits of a competitive generation market.

CONCLUSION

Thank you again for the opportunity to offer my views. | know it will not be easy,
but | encourage this Committee to assemble and move the five-part legislation that
I have outlined. As with most legislative efforts, it will not be all that everyone, or
perhaps even anyone, wants. It may be too much for some. It would, however, re-
move critical federal barriers to the advance of competition in the electric industry,
while providing the new reliability institutions and protocols necessary to maintain
and enhance the reliability of electric service. Other issues will be raised, such as
transmission policy and mergers, but seeking to address these issues at this time
will doom the legislative effort to failure. These issues are simply too far from con-
sensus or are insufficiently developed to determine whether the legislative prescrip-
tion being sought is addressing the right problem.

“Doing the doable,” and the necessary that only the Congress can do is an impor-
tant next step to unleash competitive generation markets and deliver the benefits
of those markets to all consumers. | welcome the opportunity to work with this
Committee toward this end.

Mr. BARTON. We thank you.

The Chair has a pending engagement with the Texas Congres-
sional delegation lunch. I am going to excuse myself. |1 have read
the two statements of our next two testifiers. 1 will be back for the
question period. So | would recognize Mr. Stalon and then turn the
Chair over to the vice-chairman, Mr. Stearns.

STATEMENT OF CHARLES G. STALON

Mr. STALON. Good morning, Mr. Chairman; thank you for the op-
portunity of making a statement. At the expense of some redun-
dancy, | will repeat some of the arguments that have been made
earlier but start from a slightly different perspective.
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The principal feature of the modern electric industry that al-
lowed proponents of electric industry restructuring to make a per-
suasive case for that restructuring is the nature of the modern
transmission grid. The growth of extensive interconnections among
electric utilities of North America, and | emphasize it is a North
American grid, not the U.S. grid only, but the growth of extensive
interconnections among electric utilities of North America and the
continent-wide standards for the use of that grid permitted sub-
stantial expansion of trade among utilities in the 1970's and the
1980’s.

The success of that trading demonstrated to all but the most
skeptical that the creation of competitive markets for generating
services was feasible and that the inherited system of regulating
the industry as an end to end monopoly was no longer necessary
or desirable. In the Energy Policy Act of 1992, the Congress took
a crucially important first step in restructuring the industry. A sec-
ond step is sorely needed.

I want to mention very briefly three issues that | consider to be
critical. First, the one that has already been mentioned twice and
deserves a third and perhaps a fourth emphasis: In order to create
efficient markets for electricity and preserve reliability in the sys-
tem and to preserve certain key features of the current system for
creating and enforcing rules necessary to make the system work
well, three things have to be dealt with and dealt with fairly quick-
ly. First, the industry needs an organization that can credibly
promise to create and enforce reliability standards for the plan-
ning, construction and use of the North American grid. Congres-
sional action is necessary to empower such an organization. The
North American Electric Reliability Council on which we have de-
pended in the past can no longer make such a credible promise.

Second, transmission lines are not generally considered to be
good neighbors. In fact, to everyone other than electrical engineers,
they are just ugly. Their benefits, however, are great, and they are
essential to the efficient and reliable operation of the electric indus-
try, and the only plausible assumption on which to build public pol-
icy is that the Nation will need to build more of them.

These facts focus attention on the need to reallocate regulatory
responsibility for overseeing the planning, construction and use of
the U.S. component of the North American grid. The Federal Power
Act allocated regulatory responsibilities between the States and the
Federal Government for a concentrated and intensely regulated
electric utility industry, and it did so at a time when using the grid
to buy and sell power was a limited activity practiced only among
utilities and even in that role was severely limited by the incen-
tives confronting the utilities.

That allocation has remained essentially unchanged since the
initial enactment of the Federal Power Act in 1935. It is not likely
that the transmission assets needed for efficient and reliable indus-
try performance can be constructed under the existing allocation of
regulatory powers and responsibilities.

Third, there exists an urgent need to impose unambiguous re-
sponsibility on the Federal Energy Regulatory Commission for cre-
ating and maintaining efficient and reliable bulk power systems in
the U.S. and to encourage the continued integration of the U.S. re-
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gional systems and to integrate those systems with those of Can-
ada and, increasingly, with Mexico.

To permit the FERC to fulfill these responsibilities, the Congress
must grant the agency significant new powers. Such powers should
include regulatory oversight and empowerment of the North Amer-
ican Electric Reliability Organization, which is the proposed re-
placement for the North American Electric Reliability Council, and
give the FERC also strengthened powers to oversee the market
rules for the operation of interconnected areas.

My testimony elaborates to some degree on this, and | would
close merely with one observation: it is apparent to all careful ob-
servers that progress toward efficient electricity markets has
slowed substantially in the last year; | would say the last year or
two. Restructuring continues, but the process is increasingly re-
flecting the bargaining power of different parties in different parts
of the Nation more than it reflects an attempt to create efficient
and reliable markets. We need to remind ourselves that the objec-
tive is to replace the regulation of natural monopolies with efficient
markets for generating services and not to replace the regulation
of natural monopolies with the regulation of rivalrous oligopolies.

Congressional action is needed to reenergize this process and to
make clear the objectives for the regulators.

I thank you.

[The prepared statement of Charles G. Stalon follows:]

PREPARED STATEMENT OF CHARLES G. STALON1

Introduction

The principal feature of the modern electric industry that allowed proponents of
electric industry restructuring to make a persuasive case is the modern trans-
mission grid. The growth of extensive interconnections among electric utilities of
North American and continent-wide standards for use of that grid permitted sub-
stantial expansions in trade among utilities in the 1970s and 1980s. The success of
such trading demonstrated to all but the most skeptical that creation of a competi-
tive marker for generation services was feasible, and that the inherited system of
regulating the industry as an end-to-end monopoly was no longer necessary or desir-
able. In the Energy Policy Act of 1992 (EPACT) the Congress took a crucially impor-
tant first step in restructuring the industry. A second step is sorely needed.

Three Critical Issues

In order to create efficient markets for electricity and to preserve key features of
the current system for creating and enforcing rules necessary for electric industry
reliability, three “needs” call for Congressional attention very soon. They are:

One. The need for an organization that can credibly promise to create and enforce
reliability standards for the planning, construction and use of the North American
grid. Congressional action is needed to empower such an organization. The North
American Electric Reliability Council (NERC) can no longer make such a promise.

Two. Transmission lines are not generally considered to be good neighbors. In
fact, to everyone other than an electric engineer they are ugly. Their benefits, how-
ever, are great. And they are essential to the efficient and reliable function of the
electricity industry. The only plausible assumption on which to build public policy
is that the nation will need to build more of them.

These facts focus attention on the need to re-allocate regulatory responsibilities
for overseeing the planning, construction, and use of the U. S. component of the
North American grid. Transmission remains a natural monopoly and, consequently,
extensive regulation remains a necessity. The Federal Power Act (FPA) allocated
regulatory responsibilities between the states and the federal government for a con-
centrated and intensely regulated electric industry, and it did so at a time when
using the grid to buy and sell electric power was a limited activity, practiced only
among utilities, and even that role was severely limited by the incentives con-

1A Resume is attached at the end of the statement.
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fronting utilities. That allocation has remained essentially unchanged since 1935
when the Federal Water Power Act of 1920 was made Part | of the Federal Power
Act and Parts Il and Ill were added to impose federal regulation on certain inter-
state activities of investor-owned utilities. It is not likely that the transmission as-
sets needed for efficient and reliable industry performance can be constructed under
the existing allocation of regulatory powers and responsibilities.

Three. The need to impose unambiguous responsibility on the Federal Energy
Regulatory Commission (FERC) for creating and maintaining an efficient and reli-

able the bulk power systems in the U.S. and to encourage the continued integration
of the U.S. regional systems and the integration of these systems with those of Can-
ada and Mexico. To permit the FERC to fulfill these responsibilities the Congress
should grant to the agency significant new powers. Such FERC powers should in-
clude regulatory oversight of a new North American Electric Reliability Organiza-
tion and strengthened oversight of market rules so that the rules in interconnected
control area are complementary and will produce efficient outcomes.

Permit me to discuss each issue in turn.

. On the Need for Federal legislation to Empower a new North American Electric
Reliability Organization (NAERO).

For a competitive generating industry to fulfill its theoretical promise, there must
exist an organization that can credibly promise the beneficiaries of the system—and
that includes almost every person, firm and government in North America—that it
can create and enforce standards on all parties who build, operate, and/or use the
North American grid that will provide, at a minimum, the level of electric industry
reliability to which we have become accustomed. The North American Electric Reli-
ability Council (NERC) is the organization to which we now look for the creation
and enforcement of such standards. As | noted earlier, that organization cannot
credibly make the needed promise in the new industry.

In particular, the NERC relies on peer pressure as its principal enforcement tool;
it has no ability to impose financial or other types of penalties on industry partici-
pants who dishonor the rules. That enforcement system worked tolerably well in the
system in which regulated, large vertically-integrated utilities, government-owned
and investor-owned, dominated the industry. But even in that environment failures
occurred. Such a “voluntary” system cannot be expected to work when entrepre-
neurial, competitive generators dominate the generating sector.

To its great credit the NERC has recognized that fact and has worked diligently
for the last several years to develop a proposal for the Congress that can replace
the NERC with a new organization (NAERO) with greater powers. That proposal
should be before you soon, if it has not already arrived. That proposal deserves your
serious and immediate consideration.

When designing the powers of the NERC replacement and the powers of govern-
ment regulators to oversee this new organization, it is important to keep in mind
that reliability as we have come to know it in North America requires much more
than the enforcement of a set of technical standards. Bulk power system reliability,
on which reliability of service depends, is best seen as the cooperative production
of a public good, to use the jargon of economists. Examples of public goods are na-
tional defense, light houses and medieval town clocks. The essence of a public good
is that it cannot be withheld form one individual without withholding it from all.
The public good called “bulk power system reliability” is produced by the control
area operators, each of whom accepts a responsibility to buy certain inputs, com-
monly called ancillary services, that make it possible for all of them collectively to
maintain a low probability of system failure. It is this “agreement” among control
area operators to share the cost of producing reliability that deters “free riding.”
This “agreement” takes the form of mutual acceptance of the NERC reliability
standards. Perpetuating this agreement is vital to the future of the industry, since
each control area operator faces strong incentives to free ride, that is, minimize its
expenditures for such services and let other control area operators bear the cost.2

Background for reliability recommendation

Power failures are one of the many inconveniences of modern life. Keeping the
frequency of such failures relatively small is an important objective of managers and

2]n California these “inputs to reliability” have been grouped under six heading, “Regulation,”
“Spinning reserves.” Non spinning reserves,” “Replacement reserves,” “Voltage support/reactive
power,” and “Black start capability.” All six services are provided by generators. The first four
are procured by the Independent System Operator (ISO), the control area operator for that por-
tion of California served by competitive markets, in competitive bidding. The last two are ac-
quired by the ISO by contract. Markets in other states are using different categorizations of
such services and different models for producing reliability.
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regulators of the electric industry. Power failures occur for many reasons, but it is
convenient to group them into two types, failures of distribution systems and fail-
ures of bulk power systems.3 Failures of distribution systems are caused primarily
by weather-related phenomena, such as ice storms, thunderstorms, hurricanes, and
tornados that break distribution lines. Such power outages are usually localized,
and planning and actions to minimize the frequency and duration of them are man-
agement responsibilities of individual utilities. In contrast, failures of a bulk power
system can cause power outages for users on many distribution systems simulta-
neously, and there is little that managers of individual utilities can do to protect
their customers from them. Consequently, the reliability of each utility’'s services de-
pends critically on the reliability of the bulk power system from which the utility
receives its power. In 1965 an equipment failure in Ontario caused a complete loss
of power in New York and Boston within seven minutes. In 1996 a failure later as-
cribe to a transmission line in Northern California overheating and sagging into
trees caused a loss of power in nine states.# The Secretary of Energy’'s letter to the
President of August 2, 1996 on this topic noted that an earlier failure on July 2,
1996 caused a loss of power to 2 million customers in 14 states.

The role of control area operators. Creating efficient, competitive power markets
in an electric industry composed of interconnected control areas requires the exist-
ence of some agency with authority to define, impose and enforce rules for the oper-
ation of all control areas so interconnected. It has been noted that “the pursuit of
self-interest, unrestrained by suitable institutions, carries no guarantee of anything
except chaos.”5 In no part of the economy is this lesson more relevant than in the
North American electric industry. As the industry evolves from one dominated by
vertically-integrated utilities into one with competitive power markets and non-util-
ity generators the system of coordinating institutions that has worked acceptably
well to restrain and guide self-interested decision makers of intensely regulated
firms must now be reconstructed to restrain and guide self-interested decision mak-
ers of competitive generating companies, competitive power merchants and competi-
tive brokers.

In an isolated system, such as one on a small island, one utility company may
own the bulk power system and all distribution companies that take power from it.
In that case, the task of reducing the frequency and duration of bulk power system
failures is a management task. The more common case, whether on a large island
or on a continent, iIs that generators and transmission lines of many companies are
interconnected. In such a bulk power system, no single utility company has the ca-
pability of implementing rules to minimize the frequency and duration of bulk
power system failures. Planning policies and operating rules must be imposed on
decision makers in each control area for the benefit of all. Such plans and rules
might be imposed by a government or by collective actions of the interconnected
firms. In the North American electric industry the latter approach has been used.
Collective actions by interconnected firms can continue to play a significant role in
the new system, but adding financial penalties to the reliability agency’s enforce-
ment quiver will require the endorsement of the Federal government, as well as Ca-
nadian and Mexican governments when the penalty is to be levied on industry par-
ticipants in those nations.

Currently, the coordination of generators and transmission assets is done by 150
or so control area operators. In each control area, the control area operator is re-
quired to operate the area’s generating plants and transmission lines in conformity
with rules created to ensure that the systemic results of the individual actions of
all interconnected control area operators provide reliable service to all users in the
interconnection. In operating these assets the control area operators’ are expected
to balance two objectives, economic efficiency and reliability.

This description of the reliability system makes clear that because generators and
the transmission lines to which they are connected do work as a machine, any dis-
cussion of one without the other can be justified only as an expository convenience.

3A bulk power system is defined as a set of generators and the transmission lines that inter-
connect them and, in turn, connect them to users and distribution companies. Such a system
is commonly called an “interconnection,” or “grid,” although the latter term is also used to de-
scribe the transmission network and connected generators of a single utility. The word “inter-
connection” has two common definitions: originally it meant a transmission line or set of trans-
mission lines connecting one utility to another. The original meaning is still common. A second
meaning is an alternating current transmission network in which all generators operate syn-
chronously. The second definition encompasses the first.

4See, “Blackout a Caution Sign on Road to Deregulation,” New York Times, August 19, 1996,
p. A.7 for a description of the August 1996 blackout.

5Lionel Robbins, The Theory of Economic Policy in English Classical Political Economy: (Mac-
millan & Co
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Any proposal for creating competitive power markets in which entrepreneurs are
free to build generators and sell power into competitive markets must include a plan
for the construction and operation of transmission lines that make a competitive
market possible. Furthermore, it must be recognized that operation of a trans-
mission system means operation of the generators attached to the transmission
lines.6 Still further, when large users connect directly to the grid, rather than to
the lines of a distribution company, the control area operator will, for both reli-
ability and efficiency reasons, want direct communications with such users.

I1. On the Need for Re-allocating Regulatory Responsibilities

State regulators and many other have often characterized the FPA (and the Pub-
lic Utility Holding Company Act) as legislation designed to “fill the Attleboro gap.”
The “Attleboro gap” was the “gap” in the system of utility regulation opened by the
Supreme Court in 1927 in Public Utility Commission v. Attleboro Steam & Electric
Co. (273 U.S. 83 (1927)) when the court determined that states could not regulate
the terms of an interstate transaction of a utility. Since states could not regulate
such transactions and the Federal government did not regulate them, users could
not be protected from the monopoly power of a utility engaged in such transactions.

While this description of the FPA oversimplified reality, the statement does con-
vey some basic insights into the FPA. First, the intent of the legislation was, in part
at least, to preserve the powers of the states to regulate utilities effectively by im-
posing federal regulation on those matters which the States could not regulate effec-
tively. For example, the last phrase in Section 201(a) states, “...such Federal regu-
lation, however, to extend only to those matters which are not subject to regulation
by the States.” Second, the FPA explicitly limits the jurisdiction of the Federal regu-
lator. In Section 201(b) the Federal regulator is explicitly denied jurisdiction over
“facilities used for the generation of electric energy,” “facilities used in local distribu-
tion” and over “the transmission of electric energy in intrastate commerce, or over
the facilities for the transmission of electric energy consumed wholly by the trans-
mitter.” 7

Of utmost importance to the current debate, the FPA does not permit the Federal
regulator to order a utility to build transmission facilities (except for the very lim-
ited purpose of establishing an interconnection with another utilities (See footnote
7.) nor does it permit the Federal regulator to grant a utility eminent domain rights
to build transmission facilities if the utility wants to build. These powers were left
with states in the original FPA and the remain with the states.

This assignment of regulatory responsibilities is almost certain to cause serious
inefficiencies and probably reduced reliability. The FERC has plenary powers to
price unbundled transmission services of investor-owned utilities, and in the com-
petitive market all transmission services of such utilities will be unbundled. Fur-
thermore, the modern grid often requires that a line be built in one state when the
initial benefits accrue largely to persons in another state. Obviously, the state asked
to approve such a transmission line will resist. There will always be an alternative
to building a particular line. The consequences of inadequate transmission capacity
is increasing transmission congestion and less efficient forms of competition.

Gaining the benefits of an efficient transmission system in an environment of hos-
tility to transmission lines, especially new ones, calls for constructive compromise
in two senses: In one sense, Some responsible agency must make a defensible deci-
sion that there exist a need for the investment and then make a defensible decision
on exactly where the line should be built, recognizing both the need and the envi-
ronmental and social costs. This dimension of the problem is not new. Regulators
have been making these difficult decision for decades. Shifting this decision process
from the states to the federal regulator would merely change the locus of decision
power. It is the essential second compromise that is new. Many states will vigor-

6Existing technology does permit some direct controls that retard power flows over particular
lines. Phase shifters, in particular, can be installed and operated to limit flows over particular
lines. Technology on the horizon promises other control devices. However, a free flowing trans-
mission system has desirable stability characteristics, so those who place a high value on reli-
ability demand a heavy burden of proof from those who want to install such control devices.
If the industry finds it difficult to build additional transmission lines, or to upgrade the old ones,
it is likely the industry will expand the role of direct control devices.

7The FPA allows the FERC to order a utility to connect its transmission facilities with those
of “one or more persons engaged in the transmission or sale of electric energy, to sell energy
to or exchange energy with such persons.” This authority is limited by requiring the Federal
regulator to find that the utility subject to the order would not be “unduly burdened” and that
the order would not “impair [the utility’s] ability to render adequate service to its customers.”
(FPA Section 202(b))
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ously oppose a shift of these decisions to the federal regulator. Some compromise
between national and local interests needs to be developed.

An attractive proposal surfaced in the 1980s. It was created by Commissioner
Ashley Brown of the Ohio Public Utility Commission who was Chairman of the
Committee on Electricity of the National Association of Regulatory Commissioners.8
His proposal recognized that the need determination might be made by the federal
regulator and the actual routing of the line could be made by the state regulators.
The federal regulator would be required to specify the beginning and ending point
and perhaps some points in between. The task of the state regulators would be to
determine the precise route of the facility.

I11. On the Need for Federal Action to Ensure That Regional Markets Integrate to
a Rational and Efficient North American Market.

Substantial progress has been make in creating efficient markets in the former
tight power pools of New England and PJM and in two large states, New York and
California. Much work, however, remains to make those market as efficient as they
ought to be. There remain two large states with a potential for creating reasonably
efficient markets, Texas and possibly Florida. All other states are too small to create
an efficient market within their state’s boundaries. In my judgement, the California
and PJM markets, the largest now in existence, are too small. The 150 control areas
in North America need to be consolidated into less than 20 regional markets.

Creating 20 or fewer markets, each of which can claim efficiency, is a necessary
condition but not a sufficient condition to have an efficient electric industry. Those
regional markets cannot be permitted to balkanize themselves by creating market
rules and transmission pricing practices that deter efficient integration of the re-
gional market into North American markets.

The nation is not likely to get a truly efficient electricity market unless the Con-
gress or the federal regulator has the power to insist on the development of large
control area and on market rules that integrate the regional markets. Although the
FERC is now testing the capability of FPA Section 202(a) to define the boundaries
of regional markets, and the agency may find more power in that Section than I
currently see, the ambiguity of that section persuades me under the best of cir-
cumstances it will take a several court rulings to establish its power. Congressional
action could make it clear to all that the FERC is charged with and has the power
to insist on large regional control areas and on market rules that harmonize mar-
kets in the different regions.

1V. Concluding Thoughts

It is apparent to all careful observers that progress towards efficient electricity
markets has slowed substantially in the last year or so. Restructuring continues, but
the process reflects the bargaining power of the different parties in different parts
of the nation more than it reflects an attempt to create efficient markets.

We need to remind ourselves that the objective is to replace the regulation of nat-
ural monopolies with efficient markets for generating services, not to replace the
regulation of natural monopolies with the regulation or rivalrous oligopolies.

Congressional action is needed to re-energize the process and to make clear the
objectives.

Mr. STEARNS [presiding]. | thank the gentleman.
The Honorable Mike Naeve is next.

STATEMENT OF CLIFFORD M. NAEVE

Mr. NAEVE. Thank you, Mr. Chairman.

First, in response to the story told by Mr. Hall, I wish you would
pass on to him that | began my testimony by telling the committee
that | am from Texas.

I very much appreciate the opportunity to testify today. | would
like to begin by discussing what is happening outside this com-
mittee room. The electric power industry is changing at a phe-
nomenal rate. Even as we meet today, the pace of change is in-
creasing. This change is being driven by competitive forces. These
competitive forces have been unleashed by Congress through the

8See Ashley Brown, “The Balkans Revisited: a Modest Proposal for Transmission Reform,”
The Electricity Journal, vol. 2. 1989.
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enactment of PURPA, the Energy Policy Act; through FERC
through Order 888 and a great many other individual cases; by re-
sponsible State regulators and State legislators; and even by neigh-
boring jurisdictions, such as the Canadian provinces of Ontario and
Alberta, who are restructuring their markets.

These competitive forces have reached irresistible proportions.
They are driving the industry to reshape itself to fit the new com-
petitive model. By way of example, many vertically integrated utili-
ties are today beginning to disaggregate their businesses into the
wires business, generating business, marketing business and so
forth. Just within the last 2 years, over 50,000 megawatts of gener-
ating capacity have been auctioned off by previously vertically inte-
grated utilities.

The competitive forces are encouraging the entry of new market
participants into this industry. These new market participants
bring both investment capital, but more importantly, they bring in-
tellectual capital to this industry. The forces have caused a great
many mergers and consolidations among a variety of participants
in the industry. These mergers are driven by the need and the com-
petitive pressures to lower costs and find economies of scale.

And finally, these competitive forces are forcing the rationaliza-
tion of the transmission system, through the formation of regional
transmission organizations: 1SOs and, hopefully, Transcos.

Having set this process in motion, it cannot be reversed—nor
should it. But we must see the process through to the end, and we
must do so in a way that enables us to capture the benefits of com-
petition while protecting against decreases in the reliability of serv-
ice during the transition.

In my prepared testimony, I have recommended a number of leg-
islative changes that Congress could make to facilitate this transi-
tion. | have divided my recommendations into two broad categories.
The first category includes those steps that Congress can take to
simply get the Federal Government out of the way of the process.
It is ironic that it was Federal law and Federal regulators that
kicked off the transition to a competitive market. And yet, other as-
pects of Federal law now preclude us from realizing the full bene-
fits of competition. Therefore, | believe the most important thing
that this committee can do is to clean up the Federal Government’s
own back yard. This includes repealing PUHCA, reforming PURPA,
bringing TVA and PMAs under FERC's transmission jurisdiction
and directing them to participate in RTOs, regional transmission
organizations.

My second category of recommended legislative changes consists
of additional steps Congress can take to facilitate competition.
These include giving FERC transmission siting and eminent do-
main authority and giving FERC transmission jurisdiction over
public utilities. |1 recognize that these proposals and many of the
proposals recommended by my colleagues on the committee are not
without political controversy. If, in your judgment, it will take time
to build a consensus to take these difficult steps, then you have no
choice but to build that consensus and to take the time to do it.

But | do have one suggestion, and that is do what you can now,
while building the consensus needed on the remaining issues. The
greater the competitive pressures that you unleash today, the easi-
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er it will be to finish the job tomorrow. In each of these steps I
have described, any one of them will further increase the pressure
on the industry, further change the industry, and as the industry
changes, it becomes easier to enact the other steps.

For the past 5 years, the search for a comprehensive bill has
been a formula for inaction. Since there is much you can do right
now, | would respectfully suggest that you just do it.

Thank you; and Mr. Hall, I did begin my statement by saying |
am from Texas.

[The prepared statement of Clifford M. Naeve follows:]

PREPARED STATEMENT OF CLIFFORD M. (MIKE) NAEVE

INTRODUCTION

I am pleased to testify today before this Subcommittee on electric utility restruc-
turing issues. | served as a Commissioner of the Federal Energy Regulatory Com-
mission (FERC) from 1985 to 1988, and | have represented a wide variety of clients
in the electric utility industry in the 11 years since then.t While at FERC | was
actively involved in numerous FERC initiatives to make natural gas markets more
competitive. | believe that consumers have reaped considerable benefits from the re-
sulting competitive commodity market that has developed in the natural gas indus-
try. | likewise believe that the expansion of competitive forces in electric markets
will bring about tangible consumer benefits. | hope that my testimony will be help-
ful to this Subcommittee as it considers legislation to accelerate the pace of electric
restructuring.

I and my law firm represent a number of electric utilities, independent power pro-
ducers, power marketers and other participants in the electric power industry.
These clients have diverse views on the need for comprehensive federal legislation.
My testimony today represents my own views, and cannot be ascribed to any other
person or entity. My practice is not focused on legislative activity. Instead, my prac-
tice focuses almost exclusively on restructuring transactions in the electric industry,
and on the regulatory and antitrust issues associated with those transactions. In the
interest of full disclosure, attached as Exhibit B to this testimony is a list of the
significant publicly disclosed transactions in which my firm currently is engaged.

TRADITIONAL FEDERAL AND STATE ROLES

Since the passage of the Federal Power Act (FPA) and Public Utility Holding
Company Act (PUHCA) in 1935, the division of regulatory authority in the electric
utility industry between the federal and state levels has been relatively static. Cer-
tain responsibilities have been assigned exclusively to one level or the other, while
other responsibilities have been shared between both levels. The primary allocation
of responsibility has been as follows:

Exclusively State

* retail sales

« distribution of electricity
» generation of electricity
* resource planning

e transmission siting

Exclusively Federal

* wholesale sales (FERC)

* interstate transmission of electricity (FERC)

« limited authority over interconnections (FERC)
e corporate structure (SEC)

* nuclear operations and safety (NRC)

Shared State and Federal

* mergers (States, FERC, SEC, NRC, DOJ/FTC)
 disposition of assets (States, FERC, DOJ/FTC)
 issuance of securities

1Attached as Exhibit A to this testimony is a statement of my qualifications.
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. SEC regulates issuance of securities by registered holding companies and sub-
sidiaries

. States regulate issuance of securities by all other utilities

. FERC regulates issuance of securities if states do not

The two major statutes affecting the industry that have been enacted since 1935—
the Public Utility Regulatory Policies Act (PURPA) and the Energy Policy Act
(EPAct)—have removed certain generation facilities from certain types of regulation,
but have not disturbed the above allocation of jurisdiction.

TRADITIONAL INDUSTRY STRUCTURE

Investor-owned utilities range in size from a few very large, integrated holding
companies spanning multiple states to a great many small companies operating in
part of a single state. All investor-owned utilities are under FERC'’s jurisdiction for
transmission and wholesale transactions. Until the last few years, investor-owned
electric utilities for the most part were vertically integrated, franchised monopolies.
Because the utilities had exclusive retail franchises, there was no competition for
retail sales to speak of. And, because utilities controlled access to their transmission
facilities, there was very little competition for wholesale sales either.

Co-existing with investor-owned utilities are numerous publicly-owned entities
that were formed to provide utility services to various classes of customers. These
include TVA, BPA and other federal Power Marketing Agencies (PMAs) that own
and operate significant generation and transmission facilities. Also included are mu-
nicipal and state-owned utilities, as well as rural and other cooperatives created
pursuant to the Rural Electrification Act. Many of these entities also own consider-
able transmission assets. Each type of publicly-owned entity is subject to a different
regulatory scheme. No publicly-owned entity, however, is directly regulated by
FERC.2

As demand for electricity grew and utility systems expanded, these public and in-
vestor-owned utilities began to interconnect with one another, primarily for reli-
ability purposes, i.e. to provide service in the event of emergencies and to purchase
and sell power needed to serve load. These interconnected systems, in turn, formed
the backbone of large regional transmission grids. Until recently, however, control
of the regional grids has been balkanized among the diverse owners of transmission
facilities that collectively made up the grids. Not only has the control been divided
among the numerous entities but a number of regulatory schemes have been applied
to the various owners of the grid, depending upon whether the owner is an investor-
owned utility, a PMA or a publicly-owned utility.

THE ELECTRIC INDUSTRY IS IN TRANSITION

In the last few years, legislators and regulators have enacted programs that have
given the electric industry strong incentives to rethink and restructure the way that
they do business. The first step was the passage of PURPA in 1978, but most of
the steps have been taken in this decade. These steps include:

* The passage of the EPAct in 1992. This Act (1) created the Exempt Wholesale
Generator (EWG) exemption from PUHCA; (2) granted FERC more explicit au-
thority to order access to transmission facilities under Sections 211 and 212 of
the Federal Power Act; and (3) created the Foreign Utility (FUCO) exemption
from PUHCA.

* The issuance by FERC of Order No. 888, which requires utilities to provide non-
discriminatory open access to their transmission facilities. FERC has taken a
number of other procompetitive actions on a case-by-case basis, frequently rely-
ing upon its conditioning authority in mergers.

* The efforts by the SEC to provide more flexibility under PUHCA, which have been
limited by the strict confines of this antiquated statute.

* The enactment of restructuring legislation and regulations by a number of states.

In response to these important policy changes, the traditional vertically integrated
structure of the industry has started to come undone. Regulators and industry par-
ticipants are beginning to view the electric utility industry as consisting of at least

five distinct lines of business: (1) generation; (2) wholesale sales; (3) retail sales; (4)

transmission; and (5) distribution. Some of these business activities, such as trans-

mission and distribution, must continue to be regulated in some fashion as natural
monopolies, at least until technological advances permit greater competition. Under
the right circumstances, however, other business lines, such as generation and

2These entities are subject, however, to FERC's authority to order transmission under Sec-
tions 211 and 212 of the Federal Power Act.
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wholesale and retail sales, can be carried out on a competitive basis. Indeed, the
generation business already is very competitive, and the wholesale sales sector is
not far behind. The retail sales market also is becoming increasingly competitive as
the states implement restructuring.

In response to the programs implemented by state and federal legislators and reg-
ulators to facilitate and encourage competition, the utility industry has changed rap-
idly. Four significant changes in the traditional industry structure have emerged:
Disaggregation

First, as generation and sales markets have been opened up to competition, a
number of utilities have begun the process of disaggregation and separation of their
regulated wires businesses from the other businesses that can operate in competi-
tive markets. This process, which is a natural consequence of the opening up of gen-
eration and sales to competition, also has been spurred by state and federal regula-
tions to prevent owners of wires businesses from using their natural monopolies in
those regulated businesses to benefit themselves unfairly in the competitive mar-
kets.

Entry of Non-Utility Participants

Second, hundreds of new entities, such as independent power producers and
power marketers, have entered the competitive generation and sales markets. While
some of these entities are merely affiliates of utilities formed as part of the
disaggregation process, many are completely new players with no previous connec-
tions to the electric utility industry.

Consolidation

Third, in the last few years there have been a flurry of mergers of electric utili-
ties, independent power producers, power marketers and other market participants.
These mergers are a natural response to the onset of competition. In the old regu-
lated cost of service regime, utilities had less incentive to be efficient, given that
all prudently incurred costs could be recovered through rates charged to customers
who had no alternative suppliers. As markets have become more competitive, utili-
ties and other market participants have vastly increased incentives to explore all
alternatives for reducing costs and improving services. Mergers frequently create
the opportunity for scale economies that make suppliers more competitive in the
new cut throat world. Even small savings, when applied to high sales volumes, can
result in significant benefits both to shareholders and customers.

Mergers also are a natural response to the disaggregation of vertically integrated
utilities. Absent a merger, a smaller utility that divests its generating assets could
become so small as to lose its ability to finance its remaining transmission and/or
distribution business on reasonable terms and conditions. A merger between utili-
ties that are divesting generation provides the combined entities with greater finan-
cial strength, as well as with scale economies.

Regional Control Over Transmission

Finally, there has been a change in the operations and control of the regional
transmission grids. Transmission systems are most efficiently and reliably operated
on a regional basis. Several utilities have placed the operations of their transmission
systems under the control of an independent system operator (ISO). Other utilities
have begun the process of creating incentive-driven independent transmission com-
panies (Transcos). FERC has actively encouraged the formation of both 1SOs and
Transcos, as well as other forms of regional transmission organizations (RTOs).

The statistics tell the story of this dramatic evolution of the electric utility indus-
try:

» Since 1997, 23 utilities have divested generation facilities representing more than
50,000 MW of generation capacity, and several other utilities have announced
their intent to follow suit.

* Through the end of 1998, FERC has issued 560 power marketers' authorizations.

» Since 1997, 6 1SOs have been formed, covering the transmission systems of Cali-
fornia, Texas, the eastern United States from Maryland north through New
England, and a large part of the Midwest. Several other ISOs and Transcos are
in various stages of development.

* Since 1995, almost 20 states have enacted statutes or promulgated regulatory
schemes requiring restructuring. 24 more states currently are considering elec-
tric restructuring in regulatory proceedings or proposed legislation.

* Since 1995, there have been 23 electric utility mergers consummated, and over
a dozen more have been announced and are in the process of obtaining the nec-
essary regulatory approvals. There have been numerous other combinations in-
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volving independent power producers, power marketers and other industry par-
ticipants.

» Since 1995, total wholesale sales by power marketers have increased from 27 mil-
lion MWh to 2.3 billion MWh in 1998.

IMPLICATIONS OF RESTRUCTURING

It may be too late to ask the question, but it is worth considering whether all the
change that we are experiencing is a good thing. In my view, while the process has
been somewhat uneven, on the whole we are on the right track. My experience has
been that when competition is substituted for regulation, efficiency improves, inno-
vation increases, and supply and demand become more closely balanced—all of
which work to the benefit of both shareholders and consumers. Although vertically
integrated companies do provide consumers with scope and scale economies, | be-
lieve the benefits of competition will more than offset the efficiencies that may be
lost through disaggregation.

| do not mean to say that there is no future role for regulation. When the cir-
cumstances do not permit effective competition to exist, regulation is necessary to
ensure that market participants do not abuse their market power. Even in markets
that are competitive, some type of oversight is necessary to ensure that markets
continue to operate competitively. For example, to the extent that an entity that
owns a regulated wires business also participates in a competitive generation or
sales market, regulation of some type Is necessary to ensure that the entity does
not use its market power in the wires business to give it an unfair advantage in
the competitive market.

The current transition toward disaggregation allows the benefits of competition
while retaining regulatory oversight where needed. By disaggregating the industry
into separate sectors, those sectors that are competitive can operate with a min-
imum of regulation, while those sectors that are not competitive can continue to be
regulated.

Another issue that frequently is raised in connection with electric utility restruc-
turing is the potential impact on reliability of service. There are two principal ele-
ments to reliability. The first is the reliable and secure operation of regional trans-
mission grids, and the creation and implementation of rules to promote such reliable
and secure operation. The second is the ability to construct new facilities to ensure
that there is enough generation and transmission capacity available to satisfy cus-
tomer demand.

With respect to the first element, restructuring can only help. The trend towards
centralizing control of the regional transmission grids under a single regional oper-
ator instead of under several owners with differing interests and incentives will
allow better decisions regarding the operation and maintenance of the grid. This
should result in more reliable operations.

With respect to the construction of new facilities, it is too early to tell for sure
how the competitive model will work in comparison with the command and control
type regulation that has been used in the past. | do know, however, that under any
model investments will not be made unless the investors believe that it will be prof-
itable to do so. I also know that, under the old system, there have been relatively
few investments in facilities by regulated electric utilities in recent years. This is
illustrated by the supply shortage that occurred in the Midwest last year, which was
a result of the failure of the old system to provide the proper incentives for invest-
ment in generation facilities. | believe that a competitive market is more likely to
provide the correct incentives for investment. Again, this is illustrated by the exam-
ple of the Midwest, where several new unregulated merchant plants have been an-
nounced in the wake of last year’'s supply shortage.

ADDITIONAL LEGISLATIVE STEPS

The changes that have occurred over the last few years are phenomenal. | would
not have expected at the beginning of the decade to see such rapid progress. The
question that Congress now must face is whether the existing incentives that have
driven the changes are adequate to complete the job, or are additional policy
changes necessary to see the transition through to the end. Congress also must con-
sider whether the pace of change has been or will be fast enough, or whether addi-
tional steps are necessary to accelerate the process.

In my view, federal regulators are doing as about as good a job as they can under
the current statutory framework, as are many state regulators. There are a number
of additional legislative steps that only Congress can take, however, to facilitate the
process and maximize the benefits of restructuring. These steps fit into two broad
categories: (1) elimination of existing federal impediments to restructuring (i.e. get-
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ting the federal government out of the way); and (2) creation of additional regu-
latory tools to facilitate restructuring. | discuss below possible legislative action that
could be taken in each of these categories.

Elimination of Barriers

1. Repeal of PUHCA. In my view, the single greatest existing barrier to industry
competition and restructuring is PUHCA. This Act was passed at a time when large
holding companies were engaging in suspect securities transactions and taking ad-
vantage of the limited reach of state regulatory commissions over interstate trans-
actions. PUHCA was decidedly successful in breaking up those holding companies
and putting an end to their abuses. It is not needed today, however. As the SEC
Staff found in 1995, securities laws have advanced considerably since 1935, and the
Federal Power Act, which was passed in conjunction with PUHCA, has filled the
regulatory gap. Furthermore, state public utility regulatory laws and agencies have
improved significantly since 1935.

In proposing the repeal of PUHCA, | am arguing against my own self interest.
A major part of my practice in the past several years has consisted of advising cli-
ents how to structure transactions in ways that will pass muster under PUHCA.
All too often, however, | have seen PUHCA act as a barrier to efficient restructuring
transactions, or else cause transactions to be structured in a suboptimal way.

The manner in which PUHCA favors or disfavors transactions is almost com-
pletely random. PUHCA makes it easier for a domestic utility to acquire foreign
utility assets than U.S. utility assets. It significantly restricts successful non-utility
businesses from acquiring utility assets or offering utility services. It also restricts
utilities from investing in the businesses they know best—utility businesses—while,
for the majority of companies, imposing no restrictions on investments in unrelated
businesses. PUHCA also prevents EWGs from competing directly for retail electric
sales.

PUHCA frequently is mistakenly described as protecting against anticompetitive
combinations. That description is mistaken. Very large utility transactions can be
completed without any PUHCA review whatsoever, while small transactions may
simply be impossible to complete under the Act's arcane standards. Further, in its
administration of PUHCA, the SEC almost universally defers to other states and
federal regulators to evaluate competitive issues.

PUHCA also frequently is mischaracterized as a consumer protection statute.
Again, this description misses the mark. While PUHCA requires the SEC to regu-
late certain transactions between utilities and their affiliates, the effect of SEC reg-
ulation frequently is to preempt FERC or the states—which have greater resources
and expertise—from regulating the same transactions that effect rates charged to
consumers. The relatively few consumer protection tools found in PUHCA are dupli-
cative of, and inferior to, the consumer protection powers of FERC and the state reg-
ulators.

Finally, repeal of PUHCA is not solely of interest to public utilities. While
PUHCA repeal certainly would benefit traditional utilities, it also would benefit
independent power producers and other entities that are interested in participating
in the electric utility market. PUHCA has the effect of keeping out of the market
all potential participants who cannot qualify for an exemption or who are unwilling
to become registered holding companies—which in and of itself places severe restric-
tions on market participation. Repeal of PUHCA would permit efficient transactions
to occur, would allow transactions to be structured in the most rational way and,
most importantly, would allow a host of new competitors to own utility assets and
compete to provide utility services.

2. Amendment of PURPA. When PURPA was passed in 1978, it played a very im-
portant role in opening the generation market to competition, which was the first
step in the transition away from the vertically integrated utility structure. Now that
we are much further down the road, however, there are two aspects of PURPA that
need to be reconsidered.

First, PURPA obligates utilities to purchase electricity from qualifying facilities
(QFs). This mandatory purchase obligation was crucial in 1978 to force utilities to
purchase power from independent power producers. It no longer is needed in today’s
market for new generation, where most utilities have all but abandoned the field,
and state regulators are skeptical of generation that is added without going through
competitive procurement. The mandatory purchase obligation is the very antithesis
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of competition and is fundamentally inconsistent with the creation of competitive
markets. This obligation should be eliminated on a prospective basis.3

Second, PURPA limits the ability of electric utilities to invest in QFs. This too
was an important feature of the Act in 1978, when the goal was to encourage inde-
pendent ownership of generation. Again, conditions have changed enough today so
as to nullify the concern underlying the ownership restriction. The generation mar-
ket now is highly competitive, and there is no reason to restrict utility ownership
of any type of generation facility. Indeed, in 1992 Congress saw no reason to restrict
utility ownership of EWGs.

The PURPA ownership restrictions have had another unintended consequence.
PURPA not only limits utility investments in QFs, but it also limits QF owners’ in-
vestments in utility assets. Once a QF owner purchases utility assets, it becomes
either a utility or a utility holding company, both of which are restricted by the
FERC regulations implementing PURPA from owning more than 50% of a QF.
Thus, for example, Cal Energy has been forced to divest a portion of its ownership
interests in its QFs as a consequence of its purchase of MidAmerican—an electric
utility holding company.

As a consequence, PURPA should be amended to revise the ownership restric-
tions. Utilities who have retail franchise monopolies probably still should be limited
in their ability to own QFs from which they purchase power, but otherwise utilities
should be permitted to own QFs.

3. Amendment of Atomic Energy Act Foreign Ownership Prohibition. The Atomic
Energy Act (AEA) currently includes a prohibition against foreign ownership of nu-
clear generation. This restriction has inhibited a number of transactions that have
involved foreign companies. Again, the result has been a less-efficient transition to-
ward a restructured industry.

As many U.S. utilities are exploring ways to divest their interests in nuclear
plants, there is much to be gained by permitting knowledgeable foreign companies
to compete to acquire nuclear facilities. | am not suggesting that there are not im-
portant national security concerns associated with the foreign ownership of nuclear
generation, nor am | recommending that these concerns not play a role in deter-
mining whether and how foreign ownership should be permitted. However, the pro-
hibition contained in the current law makes no sense to me. There surely must some
way to permit foreign ownership without jeopardizing national security. There are
sophisticated nuclear power technologies employed by utilities in England, France,
Japan and other Western allies. Our domestic nuclear industry could benefit from
the knowledge and experience of these utility companies without endangering na-
tional security.

4. Include TVA and PMAs in the Transition. Another stumbling block in the path
to competition has been TVA, BPA and other PMAs. These entities, particularly
BPA and TVA, dominate their regions. Yet they have lagged behind the private sec-
tor in restructuring, and have represented a significant impediment to the creation
of regional transmission entities in their regions. It is not necessarily the case that
these entities actively oppose a national transition to competition. Rather, their un-
derlying statutory schemes are not easily adaptable to the new competitive model.

Congress has two choices for dealing with this problem. First, these entities could
be privatized. This automatically would cause them to fit under the same regulatory
scheme as the rest of the industry and would permit them to follow the same transi-
tion to competition.

I recognize that this may be a difficult step to take. At the very least, however,
legislative changes should be implemented to ensure that TVA, BPA and the other
PMAs join the path toward competition rather than act as impediments to the tran-
sition process.

First, the provision of transmission by these entities should be brought under
FERC's jurisdiction. It is important for competition that all interstate transmission
fall under a common regulatory scheme. While the federal utilities have filed trans-
mission tariffs that are similar to the open access tariff required by FERC, the fact
that FERC does not have direct jurisdiction over them makes a big difference in
how they are required to behave.

Second, legislation should be written that makes clear that TVA, BPA and the
other PMAs are required to join ISOs or other regional transmission organizations
within a reasonable amount of time. As | previously discussed, lack of federal utility
participation has made it difficult for regional transmission organizations to get
started in regions where they are located.

3Elimination of the obligation to purchase should be prospective only. Large investments of
capital already have been made based on existing contracts, and those contracts should not be
abrogated.
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Tools to Facilitate Restructuring

The most important step for the federal government to take is to eliminate exist-
ing barriers to restructuring and get out of the way. The proposals that | have iden-
tified above are intended to achieve this objective. In addition, there are some af-
firmative steps that Congress could take to facilitate efficient restructuring. In-
cluded are the following:

1. Federal Authority Over Transmission Construction and Siting. There is one sig-
nificant mismatch in the allocation of authority between the federal government and
the states. On the one hand, FERC has jurisdiction to regulate the rates and terms
and conditions for transmission service. On the other hand, the states have the au-
thority to approve the siting and construction of transmission facilities. The lack of
FERC jurisdiction over transmission siting represents a major distinction between
the two principal statutes that FERC administrates—the Federal Power Act and the
Natural Gas Act. FERC is responsible for authorizing interstate natural gas pipeline
construction under the Natural Gas Act.

In the past, transmission was built largely to upgrade the reliability of service by
vertically-integrated electric utilities to their retail franchise monopoly customers.
In that circumstance it made some sense for state commissions, who were primarily
responsible for regulating the provision of service to the retail franchise monopoly
customers, to have jurisdiction over transmission additions. Today, however, the pri-
mary need for transmission is to permit or enhance interstate wholesale trans-
actions and competition, and to enhance the reliability of the interstate grid. FERC
more properly is the overseer of transmission additions for this purpose.

Second, it increasingly is the case that the benefits of transmission construction
may fall primarily outside of the state where most of the construction occurs. For
example, if a utility located in one state constructs a transmission line in another
state to connect it with a source of supply, it may be that the majority of the bene-
fits go to one state while the majority of the construction occurs in another state.
Under these circumstances it may be difficult to obtain the necessary permits from
the adjoining state, which has no incentive to approve the construction.

The effect of the different allocation of siting responsibility between the Natural
Gas Act and the Federal Power Act can be seen in the amount of construction activ-
ity in the two industries. Both industries have been transformed in the last decade
into competitive industries where the construction of new facilities is vital to in-
creasing competition. Yet, while there has been substantial construction of new
interstate pipeline facilities in that time, there has been comparatively little con-
struction of transmission facilities.

It no longer is appropriate for decisions over transmission construction and siting
to be made on a state level. Instead, that authority should be moved to FERC, con-
sistent with its authority under the Natural Gas Act. Similarly, FERC should be
given the power of eminent domain for the construction of transmission facilities,
consistent with the grant of eminent domain under the Natural Gas Act. This way
decisions regarding new transmission facilities can be made with a view towards
achieving the best results on a regional or national basis rather than on a parochial
basis, and those decisions can be carried out effectively to enhance competition.

2. Encouragement of RTOs. As | testified previously, control over the operation of
transmission facilities is increasingly being shifted to regional entities, whether
ISOs, Transcos or other forms of RTOs. In my view, this is a good trend. Competi-
tion in sales markets is enhanced when entities are able to transmit electricity on
a regional basis at non-pancaked rates. More importantly, reliability is enhanced
when transmission operators control flows over the entire regional grid rather than
over fragmented segments, and when investment decisions are based on regional
needs.

Furthermore, for the same reason that | favor competition, I am inclined to be-
lieve that incentive driven Transcos should be preferable to 1SOs. A Transco will
have more incentives to operate and expand its facilities and consider all resource
options in an efficient manner than an ISO that is not primarily motivated by oper-
ating the transmission system in a way that maximizes profits.

I do recognize, however, that many believe that it is easier to form an ISO gov-
erning the transmission systems of several entities than it is to form Transcos, al-
though there are Transco proposals currently under development. Given the benefits
of regional transmission operation, | believe that 1SOs at the very least can be use-
ful transition vehicles for eliminating the balkanization of control over regional
transmission grids.

Given the rapidly evolving nature of regional transmission organizations, I am
hesitant at this point to recommend that the Congress mandate any particular path.
Our learning on the issue may not be advanced enough for any particular solution
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to be locked in today. Instead, we need to leave in the flexibility for paths not yet
apparent to be pursued.

There are, however, several impediments to the formation of regional trans-
mission organizations that should be removed. | have discussed some of these pre-
viously, but | will address them again with particular emphasis on their relation-
ship to the formation of regional transmission entities.

* PUHCA ownership restrictions. Among its numerous impediments to competition
is the impact of PUHCA on the formation of regional transmission entities—
particularly Transcos. Any large regional Transco will cover a multistate area.
Yet PUHCA, which would apply to the ownership of a Transco, would place re-
strictions on the private ownership of such an entity. The solution is to repeal
PUHCA.

e Transmission constraints. In some regions there are transmission constraints that
place significant limits on the amount of power that can flow through certain
facilities. The result may be fragmented transmission systems that cannot eas-
ily be integrated into a regional system. States may be reluctant to act to re-
lieve such constraints solely to improve the interstate grid, and likely will be-
come more reluctant in response to a request by a regional transmission oper-
ator where the apparent benefits to that state may be even more remote. The
solution is to give FERC siting and eminent domain authority for the construc-
tion of transmission facilities.

* Nonjurisdictional transmission owners. Some regions are dominated by trans-
mission owners that are not subject to FERC's jurisdiction, and who are either
reluctant to participate in regional entities or cannot so participate as a matter
of law. For example, it is difficult to form an I1SO in a region where there is
a large federal utility, such as BPA in the Pacific Northwest and TVA in the
Southeast. Similarly, public power systems are concerned that participation in
an 1SO might cause the loss of their tax-exempt status. The solution is to bring
the federal utilities under FERC's jurisdiction and otherwise require their par-
ticipation in regional transmission entities, as | previously have testified. FERC
also should be given jurisdiction over transmission services provided by the
other public power entities that currently are beyond FERC's reach. | recognize
that so extending FERC'’s reach probably requires additional steps to eliminate
barriers to participation by these entities in RTOs, such as revisions in the tax
code to protect these entities existing financing.

CONGRESS SHOULD NOT ENACT A COMPREHENSIVE BILL IF THAT WOULD DELAY ACTION
ON IMPORTANT INDIVIDUAL COMPONENTS

| feel compelled to make one final point, although | acknowledge that it is politi-
cally naive. There are a number of important actions that Congress can take to en-
courage competition that are completely unrelated to each other. In my view, Con-
gress should enact as many of these as it can right away, even if that means that
others have to be put off until later. Even if only one component can be enacted
at this time, that component should be enacted. We now are in a crucial stage of
the transition, and should do everything we can to move it along. If we wait until
all parties can agree on all aspects of a comprehensive bill, it very well may be that
the bill will be passed too late to have the intended effect.

Whether it is repeal of PUHCA, amendment of PURPA, or any of my other pro-
posals, Congress should act now on those issues that it can agree on even as it
struggles with other more difficult issues. Any steps that it can take will benefit
consumers and market participants, and Congress should do everything that it can
to effect those benefits.

Mr. STEARNS. | thank the witnesses. Let me open up by just
making an observation from listening to your testimony. First of
all, it appears that all of you seem to agree that we need Federal
electric legislation. | think that is trying to look where we all can
agree, and also, all of you agree that the existing statutory author-
ity that we have in place is inadequate to assure, | guess, perhaps,
this deregulatory process and also the continued reliability of the
transmission system. Do any of you disagree with that?

No; okay. With those two premises in place, it seems to me in
listening to the testimony, one of the areas of disagreement is the
date certain. The Honorable Linda Stuntz has indicated that she
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thinks it is not mandatory, and the Honorable Moler has indicated
she thinks it is. I would like to take off, just if you would, from that
point of view and hear each of you, in a very short amount of time,
say strongly why you think a date certain is very important and
why it is not, and we will just go across the panel, because | think
that has been one of the contentious issues among members, and
so, to reiterate again, if you might start off, Ms. Moler, to describe
why date certain is important.

Ms. MoLER. | believe a date certain is important because there
are large sectors of the country where there is virtually nothing
happening. 1 would respect, ultimately, a decision that any State
regulatory commission made or any State legislature made if it
were to determine that it did not want to have customer choice, but
I believe that that determination should be made on a record where
citizens have an opportunity to participate, and they would have to
compile a record that would compellingly decide why competition is
bad.

Fundamentally, | believe that it would be very difficult to com-
pile such a record, but if they make it, that is fine with me.

Mr. STEARNS. And FERC would have the environment?

Ms. MoLER. No, | would have a very simple certification to the
Commission that we have looked at this, and we have decided that
we do not want to do it, and then, any challenge to the State’s de-
termination would be done under State law.

Mr. STEARNS. Okay; Ms. Stuntz?

Ms. STuNTZz. Thank you, Mr. Stearns.

I believe it is not a critical element of legislation, first, because
nearly half the country is already in a State that has adopted
choice, so we are already, depending on your statistics, 45 or 50
percent of the country is there; that does not include Texas or Ohio,
which | know are looking hard at this. So | believe that number
will go up before the end of the year.

Second, of the States where nothing or less is happening, | be-
lieve many of those are low-cost States who legitimately view this
as not necessarily in their interest to do, and | think it is hard for
us to say from the Federal level that they are wrong and they
should be preempted.

And | guess third is | think if this market expands, and | think
we are seeing signs of this already, brings to consumers the bene-
fits that | expect that this is going to happen on its own, so that—
and you see signs of that in the paper if you read about what is
going on in Maryland or Virginia. They talk about, well, Pennsyl-
vania has done this, and we need to get with this, because we
might lose economic development opportunities.

And, I guess, finally, as | said, I do believe it will be the poison
pill in your legislative effort.

Mr. STEARNS. Okay.

Ms. STunTz. And | think the perfect will be the enemy of the
good.

Mr. STEARNS. Do you think if you had two States that did not
want to comply with a date certain that you could develop reci-
procity incentives between them? What you are indicating, like in
the State of Maryland, it is going to change because of survival, be-
cause the economics——
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Ms. STUNTZ. Right.

Mr. STEARNS. [continuing] is going to other States.

Okay; Charles Stalon?

Mr. STALON. | would draw a distinction between the role of very
large players, large users, and creating efficient markets and very
small users, and | would not insist that the States have a date cer-
tain for allowing smaller users to enter the competitive market. |
would let them have substantial freedom, perhaps complete free-
dom, to make that decision.

But large users are quite different. It is very difficult, almost im-
possible, to create an efficient competitive market unless you have
sensitivity to prices among the buyers. As long as the buyers and
the distribution companies who are required to sell to the users at
an average price, the only demand curve they can bid into the mar-
ket is a perfectly vertical one, which creates the terrible problem
of price spikes. So | would mandate a date certain for large users,
so we could get their buying skills into this market as a constraint
on price spikes and as an intensifying pressure in a competitive
market.

Mr. STEARNS. Mike Naeve?

Mr. NAEVE. Thank you.

First, let me state that | believe in retail choice. | think it is good
public policy. |1 have watched as Congress has attempted to build
a consensus on retail choice. The concern that | have is that the
longer it takes to build this consensus, the more difficult it becomes
to enact legislation. While we are waiting to enact retail choice leg-
islation, each State or a great many States are adopting their own
programs. | believe those programs should be grandfathered.

But as you build those programs, the complexity of the legislative
process becomes more difficult, both because you tend to lose sup-
port for the process but also because it becomes very difficult to
draft a bill that decides what is grandfathered; what is not; what
are the parameters; which programs do you change or do you not
change?

I would also say | have been involved in the State retail choice
programs in several States, and it is very complicated: questions
about demand credits; questions about what do you do with load
pockets; so forth. It is a more complicated issue than | previously
thought. So I would say retail choice is a good thing, but my pri-
mary concern is waiting for a consensus for retail choice has caused
us to lose the opportunity to do a great many other good things,
and if we were to do those other good things, | think the forces of
competition inevitably would cause retail choice to be a consensus
in this country.

Mr. STEARNS. | thank the witnesses, and now, questioning from
the ranking member, the gentleman from Texas, Mr. Hall.

Mr. HAaLL. | thank you, and | guess, Ms. Moler, you have been
a real leader on thinking through competition, and we are very
happy to have you here today, as we were happy to have you in
Texas when you were the——

Ms. MoLER. Thank you, sir.

Mr. HALL. [continuing] speaker there for us.

If | understand your testimony, on the one hand, it seems you
seem to say on page 4 of your testimony that there are problems
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with some State plans, but since munis are not included, you also
seem to call for a hard mandate requiring States to adopt retail
competition by 2001, and | do not know which one of those to pur-
sue, but I have read later where you seem to soften your testimony
by saying opt out is a good idea and that you would grandfather
existing retail competition laws.

I do not really want to put you on too much of a spot, but | guess
my question is whether or not you favor a real hard mandate or
an opt out, and do you favor a clean grandfather for the State ac-
tion or something else, and if it is something else, what would that
be?

Ms. MoLEeRr. | would favor a mandate, but I do not think it could
fairly be called a hard mandate. I would grandfather generically
those States that have acted. | would not try and figure out wheth-
er the fact that the California Legislature included some water
projects in its legislation somehow made that an unworthy pro-
gram. | would simply grandfather actions by States that have en-
acted customer choice, and | would, as | have said earlier, respect
a determination made on the record by an appropriate State regu-
latory authority, presumably the PUC, that customer choice is det-
rimental to the citizens in that State.

Mr. HALL. You would require that to be proved by the States?

Ms. MoLER. Pardon, sir?

Mr. HALL. Was that the part where you were talking about com-
petition and your proposal to have the States carry the burden of
establishing, on the record——

Ms. MOLER. Yes, sir.

Mr. HALL. [continuing] that competition would be harmful.

I guess my problem with that is would that—and | ask you as
an attorney—would that lead to a final decision that would make
it appealable?

Ms. MOLER. Yes, it would; they would certify that to the FERC.
I do not think it is necessary to have it appealable at the Federal
level. 1 would just leave the normal State machinery in place for
appealing State regulatory decisions.

Mr. HALL. There would have to be a final decision by someone,
somewhere, sometime, though, that would be appealable by the
court, and would that not lead to the courthouse? And that is
where something like that is going to wind up.

Ms. MoLER. We are headed there in many respects in this busi-
ness. The restructuring statutes have been appealed even without
a mandate in a number of States. So that is not a new problem.

I also think that establishing a mandate for customer choice and
then having the States take some sort of voluntary action is con-
sistent with the Constitutional questions that have arisen under
the Prinz v. United States, the Brady Bill Supreme Court decision.

Mr. HALL. Linda, do you have any comments on that? | think
you—qgo ahead. | am not trying to tell you what to say, but | would
like to hear it.

Ms. STunTZ. Well, thank you, Mr. Hall. I actually agree with Mr.
Naeve. | support retail choice, but for the reasons | said and I
think he articulated very well, | do not believe any mandate,
frankly——
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Mr. STEARNS. Could you move your microphone just a little clos-
er?

Ms. STuNTz. | do not believe any mandate is essential—a date
certain—is an essential component of necessary Federal legislation.

Mr. HAaLL. What are the complicating factors in a date certain?

Ms. STuNTz. | do not think it is necessary, although 1, too, think
retail choice is the right policy, and | think it is going to happen;
I think it is happening, and it will happen more quickly if we get
rid of some of the Federal barriers.

Mr. HALL. Mr. Stalon?

Mr. STALON. | guess | agree with what Linda has said. | think
it will happen, and I am very much in favor of it happening. 1
would like to see all consumers with a choice. But | am most im-
pressed with a need to get the large ones in to make the markets
work well. Once the markets are working and working fairly well
at the wholesale level, it is much easier to persuade legislators to
have choice at the retail level for smaller customers.

Mr. HALL. My time is up, Mike. | will get back to you in a little
bit.

Mr. STEARNS. | am pleased to recognize the chairman of the com-
mittee, Mr. Bliley.

Chairman BLILEY. Thank you, Mr. Chairman.

For all of you, everyone seems to believe that retail competition
is inevitable. Why? Is it because competition is better for con-
sumers than regulation or what? We will go from the left to the
right.

Mr. Naeve. | think that is the basic answer. | think competi-
tion—there are many aspects of this industry, perhaps, that cannot
be made competitive, but there are aspects that can be: the mar-
keting of power; the ownership of generation; the construction of
generation. These are parts of the industry that can be made com-
petitive. And a part of those components becoming competitive is
giving customers the choice to decide who they are going to buy
from. So | think it is a part of the competitive landscape if we be-
lieve that competition is better than regulation; in those parts of
the industry where we can introduce competition, then, this is a
part of the landscape.

Chairman BLILEY. Does anybody disagree with that?

Well, good.

There are many States that would prefer Congress to do nothing
with respect to retail choice and kind of let the market evolve. Can
retail markets evolve without some Federal or State action? Are
there barriers to national retail competition?

Ms. MoLER. | think all four of us have testified to the fact that
there are significant impediments in existing law to retail competi-
tion, yes.

Chairman BriLEY. So we will have to have Federal legislation at
some point in time.

Ms. MoLER. The State legislature in the Commonwealth of Vir-
ginia, to my knowledge, cannot amend the Federal Power Act,
PUHCA, et cetera.

Chairman BLiLEY. No; Dominion Resources would like it very
much if they could. But unfortunately, they cannot.
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Does wholesale competition provide consumers with the lowest
prices, the best service and the greatest degree of innovation, or do
we need to move to retail competition?

Mr. STALON. | would insist we must move to retail competition
and fairly quickly for all of the large users in order to make whole-
sale competition work and work efficiently. If buyers cannot re-
spond when prices change, and they are continually required to
buy at regulated rates which are averages over some period of
time, the buyer for them, the utility, is required to submit a per-
fectly inelastic demand curve.

Look at the recent studies in California where the demand curve
is perfectly vertical as submitted by the distribution utilities. It is
very difficult to have an efficient market with a perfectly vertical
demand curve.

Chairman BLILEY. Well, but there is a corresponding argument.
If you have the big users and are able to bargain and to get better
prices, what about the other side of that coin which says, well, if
that happens, then, the little guys are going to have their rates in-
creased to make up the slack?

Mr. STALON. No, | do not think that is true at all. In a competi-
tive market, if you take a cut on one side, you cannot arbitrarily
charge someone else unless you have monopoly power. If we take
away the monopoly power of the generators, 1 am not concerned
about that.

Chairman BrLiLEY. Does anybody take exception to what he said?

Mr. NAEVE. No, | do not take exception. I will point out that in
a tightly regulated market, there are a lot of built-in cross sub-
sidies. As markets become competitive, many of those cross sub-
sidies may evaporate, so you can see cost shifts from one customer
class to another. It is not necessarily a result of competition; it is
a result of getting rid of cross subsidies.

I will also add that I do not think there is disagreement among
us as to whether retail competition is the right policy. Nor do I
think there is disagreement among us as to whether or not you
need legislative changes. | think the only disagreement is which
legislative changes are needed to get us there, and how can we get
there the quickest? And some of us think there should be a Federal
mandate; some of us think there should not be; and | must admit
I am a little in between. | think we should do what we can first;
unleash competition. | think the mere force of that competition will
drive us toward retail competition, and if, in the long run, we do
not get there, then, | think we should consider a Federal mandate,
but I think once you unleash competition, it forces the industry to
change.

In fact, that is already happening now. There are tremendous
changes in this industry because of the changes that were enacted
by this Congress a decade ago, a little bit less than a decade ago.
And | think if we could do some of these other things now, we are
going to see a continued movement, a momentum toward greater
and greater competition, and that will drive the industry and the
States to retail competition very quickly. It is already happening.
If it does not, we need to look at mandates.

Chairman BLILEY. Thank you; | see my time has expired, Mr.
Chairman.
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Mr. STEARNS. | thank the gentleman.

The Chair recognizes the gentleman from New Jersey, Mr.
Pallone.

Mr. PALLONE. Thank you, Mr. Chairman.

I wanted to ask Ms. Moler and also Ms. Stuntz a couple of ques-
tions. | know that in the next panel, we have two witnesses who
are going to say that they oppose a Federal mandate to deregulate
their States’ retail electricity industry, and we have, | guess, 23
States who have stated their concern that retail competition will
result in higher costs for their consumers. You have kind of gotten
into this a little bit, but | wanted to, if you would, tell us why you
think, if you do, you know, why should we force these States to de-
regulate if they do not think it is a good idea, and are there com-
pelling price or transmission or delivery problems in these States
that warrant intervention by the Federal Government?

I know, Ms. Moler, you kind of touched on that a little bit, but
I wanted you, if you could, both of you, to respond a little more
fully.

Ms. MoLER. Many of the States have initiated some kind of regu-
latory proceeding. In many cases, those regulatory proceedings are
just sort of meandering and have not come to a conclusion that re-
tail competition is contrary to the interests of their consumers. In
many instances, it is not likely that those regulatory proceedings
will ever get to a final conclusion, so that those who are interested
in customer choice really do not have anywhere to go. They are sty-
mied.

So | believe that if States do not want to have competition, |
would respect that as a determination by the State regulatory au-
thorities, but I would make them put that on the record. | believe,
furthermore, that having to go through such a proceeding and
make those kinds of determinations will force very significant
changes in the industry in those States that are now just stymied.
There is no other major market in this country where consumers
cannot choose from whom they want to buy, whether it is bananas
or automobiles, and there is no compelling technological or engi-
neering reason in this day and age why consumers need to be pro-
tected and prohibited from exercising their choice of from whom
they buy electricity.

Mr. PALLONE. So the lack of clarity about what the States are
doing in itself is sort of a negative in your opinion?

Ms. MOLER. Yes, sir.

Mr. PALLONE. Okay; would you like to respond, Ms. Stuntz?

Ms. STuNTz. Thank you, Mr. Pallone.

I do see it a little differently. |1 believe most States are looking
at this, and | think they are looking at this seriously, and | guess
I do not, at this point, see the need to preempt a State decision
that it may not be in the interests of that State at this time to
move forward. Some States—I know New Jersey just enacted legis-
lation this year; Ohio; | know one of the issues out there, and it
is not unique, has been a question of taxes. Many of—much of
Ohio’s school funding came from taxes that were levied on utility
sales, and they suddenly, if you are going to put this into a com-
petitive environment, you can no longer tax utility property at a
hugely different rate, which meant you had to make up for those
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revenues, and it has been a big problem that is going to take some
time to work through. I hope they will work it through; | hope they
will pass a law this year, but | think it is just an illustration of
the difficulty, | think, for the Federal Government to say now is
the time; here is the date; have it done by then.

And every State plan is different in some respects, and | think,
to echo what Mr. Naeve said, | really think if we get some of the
barriers out of the way; for example, clarify that the States can do
this so that they cannot be taken to court on an issue of Federal
Power Act preemption if they choose to move ahead. | think that
would be a very helpful thing for us to do to let the States move
forward who want to move forward.

Mr. PaLLONE. Well, let me—in your testimony, Ms. Stuntz, you
stated that—you said this committee need not tackle now those
issues as to which consensus is remote, the issues are not yet ripe,
or the issues are only loosely related to restructuring. What kind
of issues would you put into that category? And, you know, why do
they fall into those categories?

Ms. StunTz. Well, | would certainly say date certain is one of
those in which 1 do not think a consensus can be forged soon, and
there are others. | personally do not think Congress knows enough
yet or anyone knows enough yet to say Congress should authorize
FERC to order people into transmission organizations of a par-
ticular type. I am not sure that there is consensus on a renewal
portfolio standard. | think there are efforts underway that may re-
sult in that. | think there is some good work that potentially needs
to be done: things like fuel diversity for our generation mix is an
important policy issue, but | am not sure we have consensus yet
on exactly what the mechanism should look like; how it should be
funded. The States are doing it different ways, and those are some
examples of issues that | think may be too hard to deal with right
now.

Mr. PALLONE. Okay; thank you.

Thank you, Mr. Chairman.

Mr. STEARNS. | thank the gentleman.

The Chair is pleased to recognize the gentleman from Georgia,
Mr. Norwood.

Mr. NorwoobD. Thank you very much, Mr. Chairman.

I would like to again associate my remarks at the beginning with
Ms. Stuntz and Ms. Moler. My views today are my own.

But the difference is for both of you that I admit freely that I
am influenced greatly in my views by my clients, all 650,000 of
them in the Tenth District of Georgia.

Now, I am going to ask you some questions that 1 am going to
ask as kindly and gently as I can, and | would like the record to
reflect that I am smiling, not frowning. I do not intend to impugn
your motives or your character, and I am going to ask these same
questions to every panel that comes before us in this great debate.

Now, I would like for each of you for the record, really so that
the committee can better understand your testimony, state for me
whether you are receiving compensation by a client or a coalition
of clients to lobby Congress on electricity restructuring. Either end.

Ms. MoLER. Mr. Norwood, | am a registered lobbyist for the
Enron Corporation. | serve as counsel to the——
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Mr. Norwoob. For which corporation?

Ms. MoLER. Enron.

Mr. NorwooD. Enron.

Ms. MoLER. Enron Corporation, a Texas corporation.

Mr. NorwoobD. Okay.

Ms. MOLER. |——

Mr. NorwoobD. | am glad the chairman is not here. Go ahead.

Ms. MoOLER. [continuing] serve as counsel to a group known as
Americans for Affordable Electricity. However, and I also do work
for an alliance of companies who are interested in forming a re-
gional transmission organization. And it is early in my practice,
and | hope to have more clients one of these days.

Mr. NorwooD. And | hope you do, too, Betsy, and | hope you do
not take this question personally.

Ms. MoLER. | do not take it personally.

Mr. NorwoobD. Thank you.

Ms. MoLER. | understand the public interest behind the client.

Those clients have not paid me for the time, nor will I ask them
to do so, for the time | have spent during this testimony.

Mr. Norwoob. | understand that.

Linda?

Ms. MoLER. And indeed they probably disagree with some of the
things I have said.

Ms. STuNTz. Mr. Norwood, | am counsel to a group called the
PURPA Reform Group, which has advocated the prospective repeal,
cost recovery of the Public Utility Regulatory Policies Act. | am a
registered lobbyist for Southern California Edison Company, and |
am on the board of American Electric Power Company.

Mr. STALON. | am not being paid by anyone to participate in this
hearing. | am a member of the Board of Directors of ISO New Eng-
land; I am a member of the California Market Monitoring Com-
mittee, and | have many other interests in the utility industry and
clients in the past from the utility industry. Given my age, | have
been withdrawing from the consulting business, and so, currently,
I only have one, and that one is not in the United States.

Mr. NorwoobD. The implication in the question is not about this
hearing. | know none of you are being paid to come here; you are
doing it because you are good Americans. But what | am after is
if you are actually lobbying during this debate over the next 4 or
5 months.

Yes, sir?

Mr. NAEVE. | am not being paid to lobby Congress on these
issues. | represent a great many companies that have positions on
these issues, because | am involved in a lot of transactions in this
industry. They are largely mergers, asset divestitures, that sort of
stuff, and 1 am sure my clients in those transactions have views
on all of these issues. | also am quite confident that, given the
breadth of that client base, that they have very diverse views.

Mr. NorwoobD. | appreciate your answer, and | presume you do
not represent or lobby any coalition.

Mr. NAEVE. | do not.

Mr. NorwoobD. Okay.
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Mr. NAeve. And | attached to my testimony a list of the trans-
actions | am currently in and the parties in those transactions, but
I have not consulted with them on their views and——

Mr. NorwoobD. Now, here is the second question, which is the
zinger. Now, this is not personal, but | need an answer. If you are
lobbying a coalition of clients, will you identify for this committee
the major sources of funding for your coalition? Who, in fact, are
the biggest financial participants? And last, if you lobby for a coali-
tion, does your coalition favor a Federal solution or a continued
State experimentation?

Ms. MoLER. Mr. Norwood, as | said previously, | am registered
as a lobbyist for the Enron Corporation. They are the largest sup-
porter of the Americans For Affordable Electricity. That group,
however, does have many, many active corporations and public in-
terest groups that are in favor of a Federal solution to this issue.

Mr. Norwoob. Enron is in favor of a Federal solution.

Ms. MOLER. Yes, sir.

Mr. NorwoobD. Well, I guess all Americans need to be a member
of the Affordable Electricity. We all want to be part of that.

Ms. MoLER. We welcome your membership.

Mr. NorwoobD. | mean, everybody wants cheaper electricity, do
we not?

Linda, could you explain for us?

Ms. STUNTZ. Yes, sir, and this is filed in our lobbying registration
form. The PURPA Reform Group does advocate a Federal solution,
because only the Congress can reform PURPA. It is about 12 mem-
bers at the moment, including a number of investor-owned utilities
and Edison Electric Institute, ranging from Florida Power Corpora-
tion, Central Maine, GPU, Duke, SEMPRA Energy. | am going to
get in trouble if I forget one of them now but——

Mr. NorwoobD. No, you will not with me. The idea is that you
went to work for the right people, because your views happen to
work very well with theirs on having a Federal solution. That is
the way you ought to do it.

Ms. STunTz. | have always been in favor of reducing the U.S.
Code; thank you.

Mr. NorwooD. Mr. Stalon, do you have any comment at this
point?

Mr. STALON. No, | do not.

Mr. NorwooD. Mr. Chairman, | am going to ask this question
every time, and here is the problem: in an industry that moves
around $250 billion a year, which is a lot of money, it attends to
attract a lot of lobbyists when Congress starts to interfere in their
business, understandably so. And | would suggest perhaps our com-
mittee ought to, if they can find anybody, an expert in this area
to testify before us at each hearing that is not a lobbyist.

Mr. STEARNS. | thank the gentleman from Georgia.

A couple of things I might comment. First of all, all the back-
ground and their lobbying interests are already disclosed in their
resumes, which are part of the packages that each of us have. The
second thing is, for example, some of these folks, including the
Honorable Moler, Elizabeth Moler, actually wrote the Clinton Ad-
ministration’s bill. If she was working for EEI or a co-op or a mu-
nicipal, no matter where, we would have her, because experts do
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not necessarily live on a mountaintop. You are going to have to go
to industry and say, by golly, what do you know and give us your
opinion.

And so, my point would be is that we are going to find with these
individuals that their expertise was developed somewhere and
somehow. But | appreciate what the gentleman is referring to, but
I would point out that the staff has assured me that all of these
people were selected on the basis of their knowledge, and any ques-
tions you have, you certainly can look in their resumes.

Mr. NorwooD. Mr. Chairman, I was not impugning anybody,
their character. I knew they were based on their knowledge. But
surely, in this large country, there are enough people with knowl-
edge that we can have come before us that are not lobbyists, and
I would ask for unanimous consent that my question and the an-
swers be placed in the written record just prior to the testimony.

Mr. STEARNS. Agreed.

Mr. Norwoop. | yield back the——

Ms. MoLER. Mr. Norwood, | would also point out that | am a re-
tiree, so I am here on behalf of Federal retirees.

Mr. STEARNS. There you go.

All right; the Chair is pleased to recognize the gentleman from
Ohio, Mr. Sawyer.

Mr. SAwYER. Thank you, Mr. Chairman. | have really enjoyed
the testimony this morning, and | have particularly been gratified
by the focus that every one of the witnesses has brought to the
largely unresolved and, in some cases, unaddressed questions of
how we deal with the infrastructure of transmission in this coun-
try.

Let me just ask you a basic question. Is it your belief that all
infrastructure, whether currently owned by an IOU or a public
power entity or a co-op be treated in essentially the same way in
terms of FERC's authority to regulate?

Ms. MoLER. | would treat all transmission——

Mr. SAwyER. | am speaking specifically of transmission.

Ms. MoLER. Transmission infrastructure the same and put it
under the same Federal Power Act amended, obviously, set of rules
and also the same reliability rules, which is vitally important.

Mr. SAwYER. Ms. Stuntz?

Ms. STuNTz. | would agree with that.

Mr. SAWYER. Everybody?

Mr. NAEVE. | endorse that.

Mr. StaLoN. | endorse that as well.

Mr. SAwYER. There are some who have suggested that FERC
ought to have the authority to order generating entities to join a
particular regional transmission organization. Do you subscribe to
that? And if you do, how will FERC know which is best for any in-
dividual generating portfolio on a case-by-case basis?

Ms. MoLER. My testimony focuses on this issue. 1 do not think
of it in terms of generating entities; | think of it in terms of trans-
mission entities, and | would give the Commission authority to
order those who are not currently a member—integrated trans-
mission companies, because that is where the vertical integration
raises the market power questions, but | would have them be able
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to order those who are transmission entities are part of integrated
companies——

Mr. SAWYER. Right.

Ms. MoLER. [continuing] to join a regional transmission organiza-
tion of their choice.

Mr. SAwyER. Of their choice?

Ms. MoLER. Yes, so only those who are not currently
members——

Mr. SAwWYER. But that is the crux of my question.

Ms. MoLER. Right.

Mr. SAWYER. You are not suggesting that FERC would assign
them to a particular——

Ms. MoLER. | would not have FERC draw the lines on the map,
no, sir.

Ms. STuNTz. | think | agree with that, but | have a little concern
about, getting back to why we care about RTOs in the first place,
which is market power. And | guess | would rather FERC say
these are the rules in order to protect against abuse of market
power and leave it to the utilities, the transmission owners and the
generation owners to decide how they are going to address that.
And | understand that RTOs can include both transcos and 1SOs,
which is important, because | do not think we know yet which is
the right way to do this, but 1 am thinking also about some small
utilities that may own transmission, and is there some line that
should be drawn at some point? Is there a market power issue
raised by a small, integrated utility that requires a FERC remedy?
And | just do not know the answers to that.

Mr. StaLoN. | would disagree on this point with Ms. Moler. |
think the FERC must have the authority to draw lines, to define
transmission regions and markets, the edges of markets. One thing
seems to be very clear: we now have approximately 150 control
areas on the North American continent; we probably need less than
20. There needs to be a merger, and somebody has to draw those
lines, and | do not know of any other agency that can draw the
lines other than the FERC. And so, | would draw the lines; define
the regional organizations and insist that every significant player
in those regional organizations be integrated by communications
and perhaps also operating rules and perhaps for other reasons
with the control area operator, whether it be a transco; whether it
be an ISO or a transco that is an 1SO.

However we choose to do this, someone has to draw the lines,
and | do not know of another agency other than the FERC that
could do so.

Mr. SAwYER. Mr. Naeve?

Mr. Naeve. Well, | agree with the other panelists that we do
need regional transmission organizations. We do not need so many
as we have now. We need a very small number. | think it is more
than for just market power reasons. | think it very much helps in
reducing market power, but | also think it is for reliability reasons.
I think we get more rational transmission investments; we can bet-
ter plan the grid, and we can better operate the grid if done so on
a regional basis.

With respect to legislation, | think we need to encourage, and the
FERC is encouraging, the formation of regional grids. | think they
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have a lot of power, frankly, they are not using. For example, in
merger cases, there are pending merger cases today where we
could force the creation of very large regional organizations if they
choose to do that.

So | think they have a great deal of power. | also, as | mentioned
in my prepared remarks, think one of the most important things
we can do to facilitate the creation of RTOs is to get the Federal
agencies in it. In the Pacific Northwest, Bonneville is a giant. They
dominate the system. There have been attempts to create RTOs out
there, and the difficulty of integrating Bonneville into that RTO
has been a huge problem.

Likewise, TVA sits right in the middle of the southeastern
United States with tremendous transmission assets. It is a path-
way between markets, and if with Federal legislation requiring
TVA to participate in RTOs, that would greatly facilitate the for-
mation of large regional RTOs.

Mr. SAawver. Mr. Chairman, | appreciate your flexibility on those
answers.

Is it possible that we might have a second round with this panel?

Mr. STEARNS. If members would like it, we will have a second
round.

Mr. SAwYER. Thank you.

Mr. STEARNS. | thank the gentleman. | just wanted to clarify
that what Mr. Norwood indicated in his request, I want to inter-
pret his request that his oral statement will appear in the record
in accordance with the point or at the point in the record where
he said it.

At this point, we will recognize a gentleman from Tennessee, Mr.
Bryant.

Mr. BRYANT. Thank you, Mr. Chairman.

I would like to ask the panel about a concern | have that would
it be possible that low-cost providers may raise their rates in a
competitive environment? And also, | guess, do you believe in a
competitive world, electricity suppliers will have that ability, will
truly have the ability to sell to some customers at prices higher
than the market? Anybody want to jump in?

Mr. NAEVE. In a competitive world, there will be a market price,
and that market price may fluctuate from hour to hour, day to day,
season to season. And there will be times when low cost providers
who today are regulated at a price that is very low will be able to
sell their power at prices higher than they receive today. At other
hours, they will sell their electricity at prices lower than what they
receive today. On average, | believe prices will be lower than they
are today, because competition is a better regulator than regula-
tion.

And there is also, | think, a misunderstanding that if we have
competition, what we will have is an averaging of pricing through-
out regions or an averaging of pricing throughout the United
States. If that is all we do, it is not worth doing. | think what we
will have is a lowering of prices, because competition will drive
prices down.

Mr. BRYANT. Let me ask you another question. You spoke
about—you felt that Federal regulation ought to require TVA to
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participate in the RTOs. What impact will that have on TVA and
its consumers?

Mr. STaLoN. | draw a distinction between the retail activities
and the wholesale activities. Integrating the transmission system
of TVA and Bonneville into the North American network and sub-
jecting it to FERC regulation would permit more efficient trades,
but nothing changes at the distribution level unless you approve it.
The Bonneville structure would still benefit the Bonneville area to
the extent that it does today. We are not, to my knowledge, dis-
cussing the changing of the distribution sector of the industry. It
will be subject to the same regulation that it is today.

Mr. BRYANT. Mr. Naeve, do you have any additional comment?

Mr. Naeve. | would agree with that. Today, there are prohibi-
tions against selling power to certain TVA distribution customers.
You can integrate TVA into an RTO and not upset those prohibi-
tions. Now, | would say down the road, perhaps you should do
away with those prohibitions as well. That may cause TVA to incur
stranded costs, just like we might impose stranded costs on any
other utility, but that is the price of competition, and we should
find ways to deal with that.

And | do think it is good policy to permit recovery of stranded
costs. In this case, TVA, the stranded costs may belong to the Gov-
ernment.

Mr. BRYANT. Let me ask, again, whoever wants to answer this.
We seem to all agree that something is going to happen either at
the Federal level or the State level and that retail competition is
inevitable. This being the case, would one of you like to describe
some of the things that companies are doing to prepare for this
competition and also describe, perhaps, some of the products or
services that you believe might be available in a competitive mar-
ketplace that are not available today?

Ms. MoLER. | think that companies that are facing competition,
and | do serve on the Board of Directors of the Unicom Corpora-
tion, though I am not retained by them to lobby in any way, shape
or form, have looked at their assets. They are selling assets at the
present time that are not performing as well as they would like.
They are working very hard to take the assets, such as Unicom’s
nuclear fleet, and have them perform much more efficiently and
have made significant progress there. They are also investigating
a wide variety of non-regulated business opportunities, and just
one of the things that needs to happen with the repeal of the Public
Utility Holding Company Act, for example, is to free up corporate
structures so that they can invest in new lines of business and
have the kind of creative opportunities that are now precluded
from entering into if they are PUHCA-registered utilities.

There are just any number of efficiency opportunities and new
kinds of businesses that they are anxious to get into.

Ms. STuNTz. Yes; | would just add that as Mr. Naeve mentioned,
there are some more than 50,000 megawatts of formerly utility-
owned generation that is being divested. Utilities are saying people
who invest in my company are looking for a stable rate of return;
a regulated rate of return. The generation business is not going to
provide that anymore, right, because it is competitive, and |1 do not
think I want to be in that business, so | am going to get rid of
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those assets; | am going to focus on my wires business. | mean,
that has been one, | think, emerging strategy.

Others are looking at diversification. They are looking into en-
ergy services, and | think consumers are going to get tremendous
benefits from people now looking to offer them bundled packages
of, you know, we are not going to be electric or gas; we are going
to be lighting or heating or cooling and put it together in a way,
or maybe it is going to be onsite, a lot of people, you know, whether
it is fuel cells or distributed generation, more control over your en-
ergy future.

You may not have time to monitor or run home because it is a
peak price at 12 in the day, and you might want to throttle down
your refrigerator or your air conditioning, but people will do that
for you, and it is already happening, certainly at the commercial
level, where you can see chains like McDonald’'s and department
stores now coming together in one building and one provider for
their units all across the country.

It is just beginning to unfold, but it is very exciting, and | think
it is going to continue to accelerate.

Mr. STEARNS. | thank the gentleman.

The Chair is pleased to recognize the gentleman from Oklahoma,
Mr. Largent.

Mr. LARGENT. Thank you, Mr. Chairman.

I would just say that | guess | have a little different view than
my friend from Georgia about our witnesses today. I, frankly, ad-
mire people who have enough knowledge that they can market it
and make a living as well.

Ms. Moler, |1 wanted to ask you a question about what | referred
to as kind of a rogue study that was conducted by the USDA, kind
of released prematurely, that reflected that some States would not
benefit from competition. Do you have any comments about that?

Ms. MoLER. Like you, | was quite curious about the USDA study.
I got a copy of it from a reporter. They are a wonderful source of
information and misinformation as well.

I have personally read the USDA study that purports to show
that there will be significant increases in costs from retail competi-
tion in a number of States. While | was in my prior life at the De-
partment of Energy, we did what was then the most comprehensive
analysis of what would happen in a competition scenario. It was re-
leased as the supporting analysis for the Comprehensive Electricity
Competition Act. It was a region-by-region study of the benefit of
competition, and it showed that in every region of the country, all
classes of consumers would benefit from competition.

I believe that there is considerable controversy within the admin-
istration over the USDA study, and I am very much looking for-
ward to the really expert analysts at the Department of Energy,
and there are some terrific people there, who are committed to
doing unbiased analyses, coming to grips with the assumptions in
the USDA study.

It seems to imply that you are going to deregulate distribution,
for example. | know of no one who is seriously talking about that.
So | do not worry about what happens from deregulating distribu-
tion, and | do not think that is a valid assumption.
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Mr. LARGENT. Ms. Stuntz, let me ask you a question. Can you
just tell us, for the record, who the largest generator of electricity
in this country is, what single entity is the largest single generator
of electricity?

Ms. STuNTz. You know, | should know that. | believe it is the
Southern Company but——

Mr. LARGENT. Actually, | think it is the Tennessee Valley Au-
thority.

Ms. STuNTZ. Probably.

Mr. LARGENT. It is the largest generator of electricity.

Ms. STuNTZ. | believe you.

Mr. LARGENT. So, in light of that, if you do not have a date cer-
tain, how do you deal with TVA and Bonneville in particular and
States that they serve?

Ms. STunTz. | see them somewhat different questions, Mr.
Largent. I think you do have to deal with TVA and Bonneville. You
have to deal with their transmission systems; you have to deal with
wholesale competition, getting them firmly engaged in that, which
they are not yet, and ultimately, | think you will have to deal with
retail competition, and | think that is going to be hard to do. | am
sure you are aware that TVA has a debt in the neighborhood of $27
or $28 billion. That is the reality you have to deal with.

The BPA is facing a whole lot of issues. | think they are close
to deciding that they are going to separate generation from trans-
mission, which | think would be a good thing. I think it would
make it easier for their transmission to be put into an RTO or to
become part of the national grid. I do not believe TVA is close yet,
and | think it is very important for the very reason you say: their
size, their location, that they cannot be left outside.

But I am not sure that we are close enough yet to be able to
work through those issues, to say that needs to be done right now,
because | think it will further delay legislation and prevent some
good things that could be done in the near term from being done.

Mr. LARGENT. Ms. Moler, | wanted to ask you about—in your tes-
timony, you talk about market oriented approach to renewable
power. Would you say that the administration’s proposal that was
submitted last year is a market-oriented proposal to renewable
power?

Ms. MoLER. Yes, | believe it is a market-oriented.

Mr. LARGENT. It is not a mandate?

Ms. MoLER. It is both, and | believe it is possible to have both.

Mr. LARGENT. A market-oriented mandate?

Ms. MOLER. Yes, sir.

Mr. LARGENT. Okay; could you explain that? That is unique.

Ms. MoLER. It is market-oriented in the sense that it would re-
quire any entity that sells power to have, eventually, 5.5 percent
of its portfolio from renewables. However, and that is the mandate
part. The market part is that if that entity does not own those par-
ticular generating sources, it could buy credits, renewable credits,
on the market just as we do now with Clean Air Act SO2 credits.

So, it has a trading scheme in it. In that sense, it does not say
that you, ABC Utility, have to have 5 percent or 4 percent or 3 per-
cent of your power from renewable. You could trade for your credit.
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Mr. LARGENT. Okay; Mr. Chairman, if | could just have one addi-
tional minute——

Mr. STEARNS. Without objection.

Mr. LARGENT. [continuing] The question | wanted to ask you, it
seems to me that I recall that there was some aspect of the pro-
posal from the administration that actually took some of the sav-
ings from moving to a retail market and spent that—I mean, that
savings came to the Federal Government in some capacity. Do you
know what | am talking about?

Ms. MoLER. The administration believes that the Federal Gov-
ernment would be a huge beneficiary from retail competition——

Mr. LARGENT. As a consumer; | understand that.

Ms. MoLER. [continuing] as a consumer, but there was not any
transfer payment of the sort you are describing.

Mr. LARGENT. And one last question, was the renewable portfolio,
was that sunset in—

Ms. MoLER. It had a date certain 5.5 percent by the year 2010.
It also, if the price of the credits reached a certain level, it would
have said okay, that is enough. So it had a cap.

I would also, if I may, mention the administration is developing
a proposal on both Bonneville and TVA. We had an advisory com-
mittee that looked at considerable length at the TVA while it was
in the administration. They came up with a proposal for restruc-
turing TVA. | believe, though I have not talked to them, the admin-
istration is refining that proposal, and it will include provisions, in-
stead of the placeholders, with respect to Bonneville, that were in
last year’s legislation. There will hopefully be a more refined pro-
posal that should give you a good starting point for integrating
Bonneville and TVA.

Mr. LARGENT. Mr. Chairman, thank you, and if we have a second
round, | have some other questions. But | would like to say thank
you to all of our panelists and particularly Ms. Moler, because |
think she has really added a lot of impetus in keeping us moving
forward by, you know, putting together the administration’s pro-
posal.

Ms. MoLER. Thank you.

Mr. STEARNS. The Chair intends to let every member present ask
the first round. Then, we are going to give the panel a personal
convenience break.

And then, we are going to do a second round at Mr. Sawyer’s re-
quest. So, we have got Mr. Pickering, Mr. Shimkus, Mr. Burr and
Mr. Whitfield. Then, we are going to take a little break. And then,
we will come back for one round of second questions. Then, we will
go to the second panel.

Mr. Pickering for 5 minutes.

Mr. PICKERING. Thank you, Mr. Chairman.

I have two directions or two questions that | would like to ask.
One is a followup on the cost shifting concern.

Ms. Moler, you mentioned that you did a regional analysis when
you were at the DOE. It must be my sense, from what | have heard
on the Department of Agriculture study, that it was a State-by-
State analysis. Given the nature of my State, being very rural, Mis-
sissippi, one of the States mentioned in the USDA study, can you
see, in some instances, if we go to competition, could a rural State
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like Mississippi, which is now a low-cost State, could you see some
cost shifting and higher costs and that type of situation.

If you could please respond.

Ms. MoLER. The DOE's economists and other modelers did the
study. | cannot claim to have any personal expertise in this area,
although | have read it in detail. It was not a State-by-State study,
though | believe that they are doing the analysis now and have a
collaborative between the various analysts in the Government to
look State-by-State.

I believe that, as | stated earlier, that each State should be able
to choose its own destiny as far as whether to have retail competi-
tion is concerned, and if they have real problems to determine on
the record that competition would be detrimental to the citizens. As
I have said, | would respect that.

I do not believe, however, that it is likely that competition would
be bad for consumers. | believe that you can deal fairly with the
stranded costs and transmission issues and come out ahead, with
lower costs for all customer classes, State-by-State.

Mr. PICKERING. Does the rest of the panel share that view that
in a State like Mississippi, that it, too, would benefit from competi-
tion?

Mr. NAeVE. | would have to say in the short run, | have done
no analysis, so | do not know. In the long run, | tend to believe
that all customers will benefit. In the short run, | cannot say.

Mr. STALON. | guess | would add, again, that | have done no de-
tailed analysis here, but a reality of a competitive market in the
short run is that if you have a barrier between the two markets,
and you remove the barrier, prices will tend to equalize, which
means that they will go up in a low-price area, and they will come
down in a high price area. And it was the nature of the old utility
system that there were quite remarkable differences in cost from
area to area because of accidents of history when things were built.

And 1 think it is inappropriate to look in the short term here and
ask yourself what are the incentives being provided to minimize
costs over a long term.

Mr. PICKERING. Excuse me; you realize that Congress runs in the
short-term, every 2 years.

Mr. STALON. But we are creating an industry that will, we hope,
in the future act with a longer-term time horizon than it has in the
past, and it has a long time horizon even in the past.

I cannot make a flat assertion that there is not somebody in the
Nation who will lose because of this process, although | think the
effort has been made to make sure that everybody is a winner.

Mr. PICKERING. Let me just say that that is a concern that we
are going to have to address, each of us in our own respective dis-
tricts. | do believe in the benefits of competition. We just want to
see if there is a flexible way that will minimize any harm while we
maximize the benefit.

Having said that, let me ask a question to see if we can reach
a consensus among this panel, and let me ask the date-certain
question in a little bit different manner. Previously, it was asked
who supports a date certain; what kind of date certain? Let me ask
the pragmatic question that | think Mr. Naeve hits at the heart of,
and that is if we do not have a date certain, whether it is, as Ms.
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Moler recommends, a State opt-out; | believe Mr. Stalon was talk-
ing about a mandate, but it would apply to the class or the size
of the utility.

Let us remove all date-certain mandates, whether it is by State
or by size, and if we had a core element of a bill that established
an organization for reliability; that clarified the Federal Power Act
concerning retail wheeling; that removed barriers such as PUHCA,;
prospectively removed PURPA; tried to look at any other issues
such as jurisdictional issues on stranded costs, leaving that to the
States; if we could not reach consensus on a date-certain, would all
four panelists still support moving forward on that core framework
that | just outlined?

Ms. STuNTZ. | certainly would.

Mr. StALoN. | would with one exception, and it is that by not
having adequate demand elasticity in the market, we may end up
with some uncomfortable price spikes after we move to competitive
markets.

Mr. PickerING. If we did not have a mandate.

Mr. STaLoN. If we did not succeed in attracting or compelling all
of the large users into that market so that they can provide de-
mand elasticity, we could end up with uncomfortable price spikes.

Mr. NAEVE. | support making as much progress as soon as you
can make it, and if that is what we can do now, | would say let
us do that. And I think if you were to do that, it would further in-
crease competition in the market, and that competition would drive
down prices and would create additional pressure to bring about re-
tail competition in the States that do not have it.

Mr. PICKERING. Ms. Moler?

Ms. MoLER. | have stated my position on the mandate. |1 also
think you need to address market power issues. That was not in
your list.

Mr. PickerING. If you add that to the list?

Ms. MoLER. Then, | would not let the perfect be the enemy of
the good.

Mr. PICKERING. Thank you, Mr. Chairman.

Mr. STEARNS. The next on the list is Mr. Shimkus of Illinois, but
our senior member, Mr. Bilirakis, may be seeking recognition.

Congressman Bilirakis, do you have another engagement? | am
sure Mr. Shimkus would yield to you.

Mr. BiLIRAKIS. No.

Mr. STEARNS. Mr. Shimkus for 5 minutes.

Mr. SHImMKuUs. Thank you, Mr. Chairman.

And it was good to see Ms. Moler here again, because as this is
my second term, and | cut my teeth in the last Congress and, of
course, being with the administration, | think you help educate and
move this process along, and | just—a short note. | think Mr.
Largent’'s question on cost shifting is something that 1 addressed
a lot in the last Congress was | think the administration would al-
ways see moving the energy dereg as a way to mitigate the addi-
tional costs of global warming. Now, there is nothing ever written
down, but I have heard the administration state that if we have
increased costs under the Kyoto Accords, the saving, the mitigation
would be energy dereg, and | just throw that out; I will not ask
for a comment, but we had discussed that numerous times.
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There were two things | wanted to address briefly, and | hope
I can get both of these out. One deals with regional pools, and one
deals with merchant plants. So I am going to talk on the regional
pools issue, and Mr. Pickering is here, and | think this addresses
the price spikes and some of the concerns. Of course, being from
the Midwest, we had the price spikes last year, and during that,
the PJM pool, which we all know is the Pennsylvania, New Jersey,
Maryland pool, there is a lot of criticism that that pool did not do
its duty to help the Midwest, and you all know the argument that
they held—they thought they were going to have the demand, so
they held their pool, and it turns out that they did not need it.

I am interested in your short, concise comments on the export
rules of the PJM or just, as we move to energy dereg, what do we
need to do at the Federal level to preclude this from happening?
Why do we not just go down the line, starting with Ms. Moler?

Ms. MoLER. | believe that you need much more transparent mar-
kets. | believe that you need to have much more clearly defined ca-
pacity rights in the transmission system. That is why | think it is
very important to have integrated companies be a part of some sort
of regional transmission organization so that they take service
under the regional transmission organization’s tariff for their bun-
dled load as well as for their wholesale load.

By doing that and getting much more flexible, fungible trans-
mission rights and congestion management, which you will get as
a result of those regional transmission organizations, you will have
a much more fluid flow of power between pools. And you also have
to deal with and have the same reliability rules of the road apply
across the board, so that individual companies cannot cheat.

Mr. SHIMKUS. Does anyone else have anything to add to this
question?

Mr. StaLoN. | would differ with one particular point. 1 do not
support the extensive development of capacity rights in the trans-
mission grid. That grid has traditionally been allocated 10 minutes
at a time or 5 minutes at a time under continuous control. It must
continue to do that. Assigning firm transmission rights that are
real rights rather than financial rights will greatly expand the
need for transmission assets for the system to function and func-
tion reliably.

What we need, | think, primarily are bigger control areas. As big
as PJM is, and it is the largest control area we have, it is not big
enough. We need to expand it with larger control areas. The border
problem becomes less troublesome and more easy to handle.

Mr. SHIMKUS. Anyone else?

I would like to move to merchant plants if I may. Some States
require a certificate of need from merchant plants, and they make
the argument that the rate-payers are at risk, and so, they do not
approve plants where, in today’'s environment, only the share-
holders would be at risk. Do you have any comments on what we
should do at the Federal level with the issue of merchant plants?

Mr. Naeve. Well, obviously, if you are going to have a competi-
tive market, you do not want to create barriers to entry, and if
some States adopt siting requirements that limit entry, of course,
in the long run, it is their consumers who will pay. I must say, |
have not personally come across this as a major problem, because
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I think as we move to a competitive market, most States recognize
that there is a need to build new generation; most welcome new
generation. So | have not seen it as a problem but——

Mr. SHIMKUS. There is a recent case in Florida where the incum-
bent utilities tried to block construction of a Duke merchant plant
on this very basis, so there is obviously that possibility out there.

Ms. MoLER. | would congratulate the regulators in Florida who
have determined that Duke should be allowed to build that plant.
In order to have a competitive market, you need competitors.

Mr. SHImMKUS. Great.

Mr. BARTON. Mr. Burr of North Carolina for 5 minutes.

Mr. BurRr. | would like to welcome all four of you here, especially
Ms. Moler and Ms. Stuntz, to have you guys back.

Let me just—Ms. Moler, you make it very clear in your testimony
that you do not feel that there is a Federalization of stranded cost
recovery needed; that that is a State issue. Let me ask: if there was
a date-certain in a piece of legislation, do you believe that that
changes whether there is any Federalization of that stranded cost?

Ms. MoLER. No, sir, | do not.

Mr. BUrr. Ms. Stuntz, how about you? Clearly, you made some
comments on PURPA that you believe that our actions as it related
to PURPA make us obligated, then——

Ms. STuNTZ. Right.

Mr. BURR. [continuing] to participate in the stranded costs. Do
you believe that a date-certain would move that marker one way
or the other?

Ms. STuNTz. | do believe that if the Federal Government is going
to mandate a date-certain, it takes upon itself more responsibility
for determining how retail stranded costs are going to be dealt
with, because they have taken the choice out of the States’ hands
in terms of what the time should be, and, | mean, | have heard this
argued both ways. It just seems to me that if the Federal Govern-
ment is going to make that choice, it does take upon itself more re-
sponsibility to do that.

Now, with respect to PURPA and possibly things like Federal nu-
clear decommissioning funds, | think those are already Federalized,
and | really think it is the Federal Government's obligation to
make sure that in the competitive transition, those responsibilities
are carried forth.

Mr. BURR. You said in your testimony that repeal of Section 203
was too big a step. Can you just elaborate on that a little bit?

Ms. STunTZ. Well, | said | agree with you personally, because |
believe that for consumers who truly enjoy the benefits of a com-
petitive market, we cannot continue to have a utility industry that
looks like it did when we had exclusive retail franchises. | think
I had a triangle in my testimony that talks about the 200 and some
investor-owned utilities, more than 1,000 co-ops. | mean, this in-
dustry has got to rationalize; there has to be consolidation; there
have to be mergers and acquisitions, and | believe under Betsy's
leadership and subsequent, the FERC has tried to find a way to ac-
commodate that necessary consolidation, but I, for one, think the
process is bogging down; that it is duplicative now of the FTC and
Justice reviews that should go forward. They have the antitrust ex-
pertise, and | would basically leave it to them, since they regulate
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this activity in the rest of our economy, to let them do this in this
area as well. But | suspect we need to do more educating on that,
and what | tried to set forth was a potential half-way measure that
would at least, perhaps, allow this consolidation to occur when
|——

Mr. BURR. Certainly, my hope to repeal Section 203 is not indic-
ative of the past leadership at FERC and the participation of com-
missioners. And one quick followup to that for each of you. FERC
in the future: bigger, smaller, the same? Those are the only three
choices.

Ms. Moler?

Mr. STALON. Going to be bigger.

Mr. BURR. Bigger?

Mr. STALON. Yes.

Mr. BURR. | guess my question, let me say should it be bigger,
smaller or the same?

Mr. STALON. It should be the same.

Mr. BURR. Ms. Moler?

Ms. MoLER. If you repeal the Public Utility Holding Company
Act, there are some functions that the Commission will need to per-
form. They are well-recognized in the PUHCA repeal legislation.
And the Commission’s resources are taxed like lots of agencies’ re-
sources. | give my successor Jim Hoecker, Chairman Hoecker, cred-
it for trying to reinvent many of their processes, and the thing |
worry about most there is burnout of the best people.

Mr. BURR. Bigger, smaller or the same?

Ms. MoLER. | think it depends on how successful the reinvention
effort is.

Mr. BURR. Okay.

Ms. MoLER. Most likely—I said bigger with respect to PUHCA,
though.

Mr. BURR. Ms. Stuntz?

Ms. STuNTz. | believe it does not need to get bigger. | think it
is hard to make it smaller. But remembering that they also regu-
late things like natural gas and hydroelectricity and oil pipelines,
where | think there are opportunities to make it smaller—in elec-
tricity, | think we would be doing well to keep it the same.

Mr. BURR. Mr. Naeve?

Mr. NAeVE. It will change. Their mission will change, and | must
say |, at this stage, cannot tell you whether they will need more
people or fewer people to carry out that mission, but it will be a
much different agency than it is today. There will be certain func-
tions that they carry out today that they will continue to carry out,
but they will be relieved of the obligation to regulate wholesale
markets. They also will be given the responsibility, though, to pro-
tect competition, to make sure that the preconditions are there for
competition.

Mr. BURR. | see my time has run out.

Mr. BARTON. Yes; we have a pending vote, and we have got two
other members. | want to try to get both members’ questions in in
the first round, so then, we can go vote; let them take a break; and
then come back.

So I am going to recognize Mr. Bilirakis for 5 minutes, but Mr.
Burr will be given an opportunity in the second round.
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Mr. BiLIRAKIS. Thank you, Mr. Chairman.

Ms. Stuntz, utilities, in many States, certainly in Florida, have
been obligated to sign numerous long-term contracts under
PURPA. Let us get into PURPA. Is there any reason why Congress
should not act to repeal this mandatory, and | underline manda-
tory, purchase obligation—and at the same time ensure the recov-
ery of those Government-mandated costs? And | mean eliminate it
not necessarily tied into deregulation. Why should it be tied in? |
cannot really believe that we, in our infinite wisdom, passed that
type of a thing awhile back.

Ms. STuNTz. | do not remember that you were on the sub-
committee at the time.

Mr. BiLIRAKIS. | may not have been. Hopefully, I was not at the
time.

So go ahead.

Ms. STunTz. And | think there is really a consensus on that. It
is just a question of what it gets linked to.

Mr. BiLIRAKIS. There is a consensus that we can eliminate
PURPA regardless of deregulation? Because last year's legislation
basically said as soon as a State opts in, then, PURPA is elimi-
nated. That need not be the case, is it?

Ms. StunTz. Well, I do not think so, but as | said, | think there
are still some who would link it either expressly or say it cannot
go until we get other parts of this restructuring.

Mr. BiLIRAKIS. Yes, blackmail kind of a thing, right?

Ms. STUNTZ. Yes.

Mr. BiLIRAKIs. Well, all right, but do you think that is wrong?
It can be done without it being tied in.

Ms. STuNTZ. | certainly think so.

Mr. BiLIrAKIS. Should it be done?

Ms. STuNTZ. | think so.

Mr. BILIRAKIS. Ms. Moler? Now, you indicated earlier, and I
wrote it down; you said you would respect that if a State decided
to opt out. So apparently, you are flexible insofar as the States
coming on board by a date-certain.

Ms. MoOLER. Yes, | am.

Mr. BiLirAakIs. All right; that being the case, how would you feel
about PURPA being eliminated now rather than later?

Ms. MoLER. | believe, as | said, that there are some core ele-
ments of a package that can be moved. | do not believe that
PURPA will move on its own, nor should it.

Mr. BiLiraKIs. Nor should it?

Ms. MoLER. No, sir.

Mr. BILIRAKIS. Why? Because you do not think that the others
will move without it?

Ms. MoLER. PURPA is our statement at the present time of a
policy in favor of renewables, and if you repeal PURPA, | would
make whatever statement the Congress wishes to make with re-
spect to renewables policy——

Mr. BiLIRAKIS. Okay.

Ms. MoLER. [continuing] as a part of a comprehensive restruc-
turing bill.

Mr. BiLIrAKIS. All right; so, you might tie it into renewables but
not necessarily to the date-certain.
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Ms. MoLER. No, as a part of a comprehensive restructuring bill.
Whatever you all can put together, but there is clearly a need to
do as much as you can possibly do.

Mr. BiLIrRAKIS. Frankly, | am very pleased with your testimony,
all four of you. You seem to be very flexible in that regard. You feel
that it needs to be done and should be done but do as much as can
be done and then tackle the tough parts.

Yes, sir.

Mr. NAEVE. | would first say, as | stated earlier, do what you can
when you can.

Mr. BILIRAKIS. Yes.

Mr. NAEVE. If you can do this now, do it.

I would add one thing. | think you need to do more than prospec-
tively repeal the purchase obligation. | think there are other things
in PURPA you can do, and one of the more important things is to
change the ownership restrictions. Right now, utilities and utility
holding companies cannot own more than 50 percent of a QF. That
may have made sense back when we were trying to encourage inde-
pendent power development. When Congress passed the Energy
Policy Act, though, we decided that was not important anymore; we
did not put that restriction on the ownership of exempt wholesale
generators. | think we should go back and take it off of QFs.

Mr. BILIRAKIS. | want to be fair to Mr. Whitfield, sir, and the
chairman wants to really finish up this first round, so maybe I will
just cut you off, and we can continue in the second round, because
obviously, | want to hear what you have to say and Mr. Stalon too.

I am going to yield back for that reason, Mr. Chairman.

Mr. BARTON. Thank you, and the Chair would recognize Mr.
Whitfield for 5 minutes, and we have got about 7 minutes to vote,
which means we have about 10 minutes actually, because they give
us about 3.

Mr. Whitfield?

Mr. WHITFIELD. Mr. Bilirakis, 1 have always been a fan of yours;
thank you.

We all know that one of the major opponents to deregulation are
the rural co-ops, and | think, in a nutshell, they are just concerned
that if you go to deregulation, they are going to have to discount
their rates in order to keep their large industrial customers; and
then, the concern is that they are going to raise the rates on the
residential users, because they are going to have to make up at
least some revenue somewhere.

Now, what arguments would you all make to the rural co-ops as
to why they should support deregulation?

Mr. STALON. | would make one quickly. The traditional justifica-
tion for REAs as distribution utilities is unchanged by anything we
are doing, and | just simply do not see why all users of electricity,
especially large users, should not pay the competitive market price
for electricity, and we can only determine that price with a com-
petitive market.

Ms. MoLER. | also believe that they should clearly be given au-
thority to deal with transition costs just as | would have any other
utility deal with transition costs, and if they need to do exit fees
in order to get from here to there in terms of a transition, that
would be fine with me as well.
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Ms. STuNTz. | think you have asked one of the hardest questions
of this whole issue, and it is one we have struggled with. I guess
where | come out is | think if a rural co-op wants to continue to
do what it has historically done as, you know, not a big owner of
generation, not a G&T, because they are different, and provide that
distribution function, | think there is a real role for them to play,
continuing to do that. Choice could be provided through aggrega-
tion if they thought it desirable, but if they want to stay in that
role, and their owners are happy with that, I would sort of come
down and say okay, that is fine.

I think the tougher issue are larger co-ops, particularly the
G&Ts, who, in many cases, are not in great financial shape; who
are very concerned about what this transition is going to mean for
them but for whom it seems to me it is essential that they be part
of the process; that they need to allow their customers choice; their
transmission needs to be put into the system with everyone else’s,
and we deal with the debt issues like we are dealing with stranded
cost issues for other utilities.

Mr. BARTON. Would the gentleman yield on that?

Mr. WHITFIELD. Yes.

Mr. BARTON. Just as an elaboration.

Would it not be possible for a co-op to at least collectively and
in this new era bargain for a better supplier? Would that not—

Ms. STuNTZz. Oh, absolutely.

Mr. BARTON. They would not be disadvantaged, and it is possible
they could actually be advantaged.

Ms. STuNTz. No, absolutely, Mr. Barton, and | think that is one
of the tough things now is because they can do that now, and many
of them, as wholesale buyers, are doing it very effectively. So sort
of stopping your wholesale competition for them in many respects
is the best of all worlds.

Mr. BARTON. Okay; we have 3 minutes until the vote.

Mr. WHITFIELD. Well, there is more than one component to the
cost charge of the co-ops and, for that matter, utilities, and one
component is the cost of the supply itself, and that is what we are
talking about with competition here. Would the industrials have
access to lower-cost supplies? Because many co-ops do not own gen-
eration but buy their power themselves, they may not incur addi-
tional costs by allowing those industrial users to go out and buy di-
rectly from other suppliers.

There are other costs, such as the costs of the distribution system
itself; the cost of manpower and so forth. They can continue to allo-
cate those costs as they do today because in many cases, those in-
dustrial customers are still going to need their wires serviced.

Mr. WHITFIELD. Mr. Chairman, | am in a tough district, and |
cannot miss a vote so——

Mr. BARTON. Okay; we are going to recess until 2. We are going
to go vote, and we will reconvene at 2. We want this panel to come
back, because a humber of members want a second round of ques-
tions.

[Brief recess.]

Mr. BARTON. As is usually the case, the people who wanted a sec-
ond round of questions are represented as empty chairs. But we
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are going to go ahead and reconvene; it is 2; there are two mem-
bers present, so a quorum is present.

The Chair is going to recognize himself for 5 minutes of ques-
tions. | will get the clock turned on.

I want to ask a question to our two former FERC dignitaries.
Most observers indicate to handle the transition rules and to han-
dle the reliability issue that we need an expanded role for the
FERC. | question the wisdom of making that a permanent expan-
sion, so my question to Mr. Stalon and Mr. Naeve, what is your
opinion of transition rules that give FERC an expanded role but do
it in a sunsetted fashion?

Mr. StaLoN. The principal reason for giving the FERC any par-
ticular authority here is so that the new international reliability
regulatory organization can impose financial penalties on players
in all three nations. The principal weakness of the NERC today is
that it relies entirely on peer pressure in order to get its rules
obeyed, and peer pressure, obviously, is not adequate; it has not al-
ways been adequate even in the old system when it was a club.

It is clearly not adequate with a lot of entrepreneurs in the
game, and it seems to me that the FERC will have an ongoing
oversight rule, because there will be appeals, and somewhere or the
other, the appeals of parties have to get to some point where a gov-
ernment agent—it could be a court—says yes, this is a correct form
of behavior; the reliability organization is behaving in accordance
with its charter and exercising powers that we have explicitly ap-
proved and doing it in the right way.

So | think that role is a never-ending role now for some agency,
and | cannot think of one better than the FERC for that.

Mr. BARTON. Mr. Naeve?

Mr. NAeve. | will defer to people who have spent more time
studying this subject, but I am not completely convinced that more
legislation is required to give FERC an important role in reliability.
FERC has jurisdiction over transmission service, and every reli-
ability rule that is adopted has an effect on transmission service.
So, through its jurisdiction over transmission services and over the
grid, FERC has indirect jurisdiction over reliability. I think if we
were to have a reliability organization that is independent; that is
composed of a variety of participants in the industry or has an
independent board, FERC would be in a position to give substantial
deference to their recommendations and would not have to become
directly involved in reliability issues.

To the extent that those reliability issues have an effect on non-
discriminatory transportation, FERC could serve as an appellate
body to look at them and review them; but again, as long as they
are recommended by an independent board, | think they would be
in a position to give tremendous deference to an independent
board.

As to the issue of penalties and the ability to impose penalties,
to the extent that you have large, regional transmission organiza-
tions, and those penalties are embedded in their operating tariffs
and procedures, | would think those, too, would be jurisdictional to
FERC and that they perhaps would have the ability to authorize
the imposition of penalties and have jurisdiction over them without
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additional legislation, but again, | am prepared to defer to people
who have spent more time studying that subject.

Mr. BARTON. Ms. Moler, you are a former FERC commissioner
also. Do you wish to have an opinion on this question?

Ms. MoLER. Yes, | do. | think it is, as my prepared statement
says, | think it is essential to give the Commission expanded juris-
diction for reliability over the bulk power system. That is not a con-
clusion that I, alone, have. While | was at the Department of En-
ergy, former Secretary of Energy O’Leary did establish a very
broadly based group of individuals who struggled with the reli-
ability issue for a couple of years under Phil Sharp’s leadership,
and they are very, very firm in their conviction that additional au-
thority is needed here.

Mr. BARTON. But does the additional authority need to be perma-
nent? See, my view is if you really believe markets will work, you
may need an expanded FERC authority to get to that perfect world,
but once you get to there, it is no longer necessary, except perhaps
on a monitoring or an appellate basis, you know, occasionally. But
I am willing to give additional authority, but I am not yet willing
to do it permanently and expand the power permanently.

Ms. MoLER. The markets that we are talking about working real-
ly are generation markets, and the transmission grid is the
facilitator, if you will, and you have to make sure that on a long-
term basis, that everybody plays by the same rules, and | do not
believe that we can foresee the loss of the monopoly that is trans-
mission.

Mr. BARTON. Okay.

Ms. MoLER. That still has not happened in the gas area many
years after we have had increased competition in the natural gas
area.

Mr. BARTON. And my time has expired.

Ms. Stuntz, did you want to——

Ms. STuNTz. Mr. Barton, if | may just add, | have a little dif-
ferent take on that, maybe, because I am not at FERC, but | do
support the legislative proposal that has been worked out by the
industry and a lot of shippers and interested consumers, and | do
not really see it as necessarily adding to FERC's authority. What
it would do is it actually empowers an independent organization to
set these rules. You have to have FERC as a backstop, because oth-
erwise, you have a Constitutional problem under the delegation
clause.

But if we do not do that, then, | agree with Mr. Naeve. | think
FERC could do it through top-down and start setting rules for
every grid all over the country, for every interconnection. That
would be a very central thing. I think they could probably do that
now if they had to. | think it would be much better to have this
independent organization with deference procedures that are em-
bedded in it, for example, to the Western Systems Coordinating
Council, and FERC plays only a necessary backstop role to make
sure that the arrangement is Constitutional.

Mr. BARTON. Okay; Mr. Bilirakis for 5 minutes.

Mr. BILIRAKIS. Mr. Chairman, | am not sure that anybody on
this panel is not for deregulation. It is a case, again, of how it is
done and how it affects our States. Let us face it; we are Rep-
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resentatives, and how it affects our States, is our main concern,
after all.

And the gentleman from Oklahoma mentioned, that you have got
to deregulate by a date certain, and everybody has got to be regu-
lated by that particular date. | guess that is what Steve is saying.
And 1 just wonder, why is that the case? You have your high priced
States, and you have your low-priced States. In Florida, and I
mean to get parochial, is different. We have a peninsula that sticks
out there, and the energy that comes in the State is transmitted
from the northern border.

And Florida is a low price State. | am not picking on New York,
but if New York is a high price State, then, deregulation might be
better for their consumers. Why does it mean that just because it
is good for New York's consumers, it is good for Florida’'s con-
sumers? Ms. Stuntz, can you describe a scenario for us? Let us say
deregulation goes into effect, and some States, as is the case now,
have deregulation in effect, and a few States do not have it in ef-
fect. Let us say maybe Georgia and Alabama, which border on Flor-
ida, have deregulation in effect.

Now, what kind of a scenario might we expect as far as Florida
is concerned? How would the Florida consumers be benefited by
their being forced to deregulate when, the Public Service Commis-
sion and the State legislature have turned it down in the past, in
the distant past, in the more recent past?

Linda, I am not sure the question is a clear one but—

Ms. StunTz. Well, I think the argument for a date-certain is that
you would have more uniformity; that maybe in some instances,
you know, judgments based on parochial concerns are not the best
judgments in the national interest, and that sort of once you re-
quire them to do this by a certain date, and | do not know that
we are really so far apart, because | think at some point, a flexible
mandate or an opt-out, or I do not want to put words in your
mouth, is not so different than what we are saying, which is that
it is probably a good idea, but you are going to have to give States
an opportunity to take into account local needs, and if they do not
want to go now, as long as they have considered it in a good faith
fashion, that may be enough.

At some point, I mean, maybe that is the way that lets us get
out of this, because | think that in the end, it is very hard to say
that the people would——

Mr. BILIRAKIS. But if it were the case, where we would have
more flexibility opting out off opportunities, you are not going to
have the uniformity that you mentioned.

Ms. StunTz. Well, 1 think it will happen over time. | think it is
a question of timing. I mean, right now, California is open; Penn-
sylvania is soon going to be open; Massachusetts is open. You
know, | have not noticed any huge problems that we could say
other people should be open; other people should be open sooner,
and maybe their consumers would benefit sooner, but I think in the
end, you know, it is happening for 50 percent of the population al-
ready on a schedule; Virginia has said now no later than 2007.

Mr. BILIRAKIS. Should we allow it to just continue happening
rather than mandating it from this ivory tower?
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Ms. STuNTZ. You know, | do not think this is the most important
issue. | think that you can without being adverse to consumers.

Mr. BILIRAKIS. You mean deregulation is not the most important
issue or the mandate?

Ms. STuNTz. No, | think the date-certain is not the most impor-
tant issue.

Mr. BILIRAKIS. Yes.

Ms. STuNTz. Deregulation, you have already deregulated genera-
tion effectively in the Energy Policy Act of 1992 and wholesale
markets, and the question is is that going to be expanded to retail
customers? And if so, when? And who is going to make that deci-
sion? And what are individual retail customer choice programs
going to look like? And how many of those decisions do you want
to make? And how many do you want to leave to the good folks
who are coming up later? And those are hard questions.

Mr. BILIRAKIS. Thank you a lot.

Thank you, Mr. Chairman.

Mr. BARTON. Well, as the chairman of the ivory tower sub-
committee, 1 would like to recognize my ranking member, Mr. Hall,
for 5 minutes.

Mr. HALL. I will not take the 5 minutes. | just would point up
some questions because | do not know what has been asked, and
we have another panel waiting, and we have beat on these folks
for a long, long time here.

But, Mr. Stalon, | appreciate the concern that you showed about
the need for new transmission capacity to make the competitive
market work. | did not totally understand some of the things that
you said, and | am going to write you a letter and ask you for that
if 1 might. We had a lot of warning signs in the real world last
summer and then in the form of a DOE blue ribbon task force, both
of which tell us that the system might lack the capacity to function
reliably. I think 1 am correct in understanding you, Mr. Stalon,
that you recommend Congress enact legislation to set up a Federal
authority, FERC or some other entity, with sitting authority that
would preempt State and local authority.

Is that your position?

Mr. STALON. The States, no, | would not agree with that wording.
We are asking that the powers of the existing organization, which
are being eroded dramatically by competitive forces be reestab-
lished, and the reestablishment of those powers to set and enforce
standards must now be accompanied by the ability to levy financial
penalties. So we need a new international organization to carry out
the functions that the old one carried out fairly well for the club
of big utilities.

Mr. HALL. With sitting authority that would preempt State and
local authority.

Mr. STALON. My proposal, as embodied in my written testimony,
was a compromise proposal to leave with the States the power to
determine the precise route of a new transmission line after the
Federal Government, the FERC, has made a finding of need for the
line and perhaps specified several points on the line that must be
interconnected but leave the details to the States.
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Mr. HALL. Okay; I will ask more pointed questions to you in writ-
ing, and | thank—is it all right, Mr. Chairman, that we do that?
It will save me time.

I think 1 know what you are saying. | will go back and reread
the testimony.

Mr. Nave, your testimony seems to make a case for Federal au-
thority over the transmission construction, and you used a Gas Act
provision as a semi-model or something, and my questions to you
will be if the Gas Act provisions are the model, what changes are
you going to have to make to make it fit electricity if any, and
those are some of the questions | will ask you. You need not an-
swer them now.

In the interests of time, | will yield back the balance of my time.

Mr. BARTON. You do not want him to give you a partial answer
now?

Mr. HALL. Oh, he will give me a full answer a little bit later.

Mr. BARTON. The Chair recognizes Mr. Largent of Oklahoma.

Mr. LARGENT. Ms. Moler, one of the statements you make in your
report or your testimony, it says that support for research and de-
velopment in the electric technology area has plummeted in the
wake of restructuring. It seems to me that, |1 mean, it sort of flies
in the face of what we are trying to talk about in a competitive
market that technology and research would actually increase as
your competitors are seeking market share and new services.

Ms. MoLER. The difficulty is that in the prior regulatory regime,
States imposed R&D and other public benefits kinds of require-
ments on the regulated utilities. Now that the regulated utilities
are out competing with, in the States that have customer choice
and open access, are out competing with those who do not have
similar obligations, they have cut support for R&D very signifi-
cantly. State regulators have expressed a major concern with this
phenomenon. They have developed a proposal that is similar to
what happened under the telecom bill, where States could impose
an R&D charge, if you will, that would be an across-the-board
charge done as an add-on on distribution rather than on the utility,
so that everybody would have to pay it.

Mr. LARGENT. Would it not be better to wait until we actually are
in a totally deregulated market and see if competition does not
drive technology as opposed to on the front end, imposing an R&D
tax on, you know, end users?

Ms. MoLER. My proposal, as | said, is one that was developed by
the State regulators. | would leave it up to them to monitor the ef-
forts in their States and determine whether such a charge is nec-
essary.

Mr. LARGENT. Yes?

Ms. MoLER. The Federal role should be performed by the Depart-
ment of Energy-supported R&D.

Ms. STuNTz. Mr. Largent?

Mr. LARGENT. Yes.

Ms. STuNTz. | am the chairman this year of the Electric Power
Research Institute, which has been the umbrella organization co-
ordinating the electric utility industry’s research enterprise, and it
is a real issue. Particular types of research, 1 would say, have been
more effective than others. It tends to be longer-term, higher-risk
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things that it was easier to fund when you were not facing competi-
tion for utility contributors. EPRI is struggling right now to come
up with a proposal that it could present to you. | would say on be-
half of the committee that there is not uniform support within
EPRI for that particular matching fund proposal. It has got goods
and bads, but it is something that | think will need to be ad-
dressed, because it is one of the many mechanisms that worked in
the old regime that is not necessarily going to work in the new re-
gime.

Mr. LARGENT. Yes; okay.

Ms. Moler, could you explain how your opt-out works? And the
other question | wanted to ask about that is did you look at other
flexible, date-certain options beside the one that you chose? | mean,
is this a subjective thing that has taken, say, well, we just do not
feel like doing it? We will go on record in saying we do not feel like
doing it?

Ms. MoLEeR. The provision is fully drafted and was presented
when the administration’s bill was transmitted to the Congress last
year, and the mechanism is actually fairly simple, you know; State
authorities would write to the Federal Energy Regulatory Commis-
sion and say we have determined we are not going to do this. It
is not hard.

Mr. LARGENT. So it could be a totally subjective thing; not nec-
essarily a——

Ms. MoLER. They would have to have a record that would back
up their determination. Their determination that they did not want
to do it would not be challengeable as a matter of Federal law, and
so, whatever is the ordinary mechanism under the State regime
would apply for challenging decisions of the Public Service Com-
mission, presumably, and that is a fairly well-settled body of law,
how one goes about doing that.

Mr. LARGENT. But basically, what you are saying is that would
be a fairly easy thing for a State to do to just opt out.

Ms. MoLER. A self certification, if you will, is the concept.

Mr. LARGENT. Okay.

Thank you, Mr. Chairman.

Mr. BARTON. The gentleman from Ohio is recognized for 5 min-
utes.

Mr. SAwYER. Thank you, Mr. Chairman.

It is probably fair to say that some regions of the country are
having difficulty in transmission constraints and that in no small
part, that is due to the difficulties just simply in siting trans-
mission facilities. With transmission facilities being used in terms
of large bulk sales over long distances in ways that they may well
not have been designed for, increasingly, the business of siting new
facilities will become even more important and more difficult. Do
you have thoughts on how the Congress, in legislation that deals
broadly with these kinds of questions, might address that specific
kind of problem State-by-State?

A State might well be even expected to be reluctant to build
transmission facilities that will not directly benefit their popu-
lations. Can you talk about that for a moment?

Mr. NAeve. For the very reasons that you mentioned, | rec-
ommended in my testimony that we transfer to FERC, as we did
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in the Natural Gas Act, the responsibility for siting and the power
of eminent domain for interstate transmission facilities. That is not
to say that local interests should be ignored, and indeed, FERC
does not ignore local interests when they site natural gas trans-
mission facilities. They have a great many local hearings; they hear
from all of the affected environmental agencies. There is a great
deal of local input into the process.

So the local concerns are taken care of, but nonetheless, the deci-
sions to build the line in the first place are made on a regional
basis or a national basis, the national need. And then, once those
decisions are made, then, you have to factor in local consideration
and environmental issues when you are doing the siting, but the
decision to go forward is done on a national or regional basis.

Mr. SAwYER. Any other points of view on the question?

Ms. MoLER. Mr. Naeve and | did not consult on this ahead of
time. On page 11 of my prepared testimony, | made a very similar
proposal to emulate the Gas Act, the Natural Gas Act jurisdiction
for Federal siting authority.

If you cannot muster the support for that, at a minimum, | would
urge you to clarify that States can exercise authority on a regional
basis and to encourage them to do so. The administration bill has
an interstate compact concept in it that is worthy of thought. One
of the hopes I hold out for these large regional transmission organi-
zations that we are trying to either compel or induce into being is
that they will begin to plan and think regionally, and if you can
build a regional consensus that this new capacity is necessary, |
have hope, but it is tempered with a hard dose of reality that
transmission companies will undertake to build new transmission.

It is incredibly expensive and incredibly difficult to do so, and
they do not get paid enough to make it worth their while these
days to do that.

Ms. STUNTz. Mr. Sawyer, that was the point | wanted to make.
I think this may be a useful proposal, but even under the Natural
Gas Act now, it is getting increasingly difficult to site this stuff, so
there are siting issues. But you have got to have the right incen-
tives, and right now, | agree with what Betsy said. It is extremely
expensive, and frankly, | do not think transmission pricing is—no-
body is encouraged to do it.

Mr. StAaLON. | would agree that no one is encouraged right now
to do it, but I would also, and | did in my proposal, postulate that
the States are going to be very resistant to build when the prin-
cipal benefit is to someone outside the State, and | can give exam-
ples where transmission in the western system is needed, and it
ought to be built in Idaho, and the principal beneficiaries are
Southern California and Arizona. By the way, it was never built.

My proposal would give to the FERC the power to make the find-
ing of need, and that would impose a legal obligation on the State,
and the Federal agent could also specify several points on the route
to make sure that the objective is achieved and then let the details
of the routing be left to the States.

Mr. SAwWYER. Thank you, Mr. Chairman.

Mr. BARTON. Thank you.

Mr. SAwYER. Thank you all very much.



78

Mr. BARTON. The Chair would observe that there are 3 or 4
young men in the far back corner who are having entirely too much
fun for such a serious hearing, and | am going to deputize the love-
ly young lady, Ms. Ireland, to serve as their detention monitor, and
they are going to be required to write down the answers to the
questions they just missed verbatim for the next 30 minutes, and
that will be deducted from their client billing for monitoring this
hearing.

The Chair would recognize Mr. Burr of North Carolina for 5 min-
utes.

Mr. BURR. Mr. Chairman, | do not know who is more challenged:
the members to come up with more questions or for you guys to
rephrase the answers that we did not get the first time, but I will
try to go to some new areas other than to rehash things.

Let me ask you: do any of you believe NERC's draft reliability
language? Do you believe that there exists consensus on that lan-
guage?

Mr. StAaLoN. | do not. It was a compromise within the NERC,
and | am sure that if every member who voted for that compromise
was to write his own, parts of that would be missing. I know I
would have left out certain parts of that and changed it, so yes, it
was a compromise piece of legislation, proposed legislation.

Ms. MoLER. | would say it is a lot like when Congress passes leg-
islation by a very lopsided majority to a small minority. You have
decided it is the best you can do, and it is in the public interest
to go ahead. You would have written your bill differently, just as
Mr. Hall would have written his bill differently, but you have de-
cided it is a good thing to do, all considered.

And I think it is like consensus building in any organization.

I'm sorry, Mr. Hall would have written his billed differently, but
you decided it is a good thing to do, all considered. | think it is like
consensus building in any organization.

Mr. BURR. Mr. Stalon, let me ask you a question. How much cap-
ital will chase the industry without any Federal legislation?

Mr. STALON. | am sorry, | don't understand the question.

Mr. BuUrr. How much available capital in the marketplace will
be made available to the entities, those generators out there, if, in
fact, there is not Federal legislation that clears up some of the laws
and the hurdles that exist on the books?

Mr. STaLoN. Well, | don’'t have any concern that we will create
adequate generating capacity. | think firms can borrow that money.
The capital is there.

Mr. BUrR. You feel that the capital is sufficient even with the
hurdles still in place?

Mr. STALON. Right.

Mr. BUrR. Even with the hurdles? But the price is going to be
unnecessarily high, the industry is going to be unnecessarily ineffi-
cient. Do we accelerate the availability of capital when we move to
that open marketplace?

Mr. StaLoN. | think you lower the cost of capital. In the Amer-
ican economy, capital is almost an unlimited supply. It is the cost
that matters. And by making the industry more efficient, you will
lower the cost of capital to key players, because it gives them more
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security. But they can live in an inefficient market and they can
borrow money to produce in the inefficient market.

Mr. BURR. Mr. Naeve, did you want to——

Mr. Naeve. Well, | generally agree with what Charles said. 1|
would focus, though, on other parts of the industry as well, not just
the generation sector. And there are a variety of potential partici-
pants in this market who would have capital and intellectual cap-
ital to bring to bear on it, if they were permitted to do so, but are
precluded from doing so under the Public Utility Holding Company
Act.

Mr. BURR. Ms. Moler, let me go back to you for a second. I want
to follow up on what Steve Largent raised. When you came on be-
half of the Administration’s plan last time, | left with the impres-
sion that opt-out was a very difficult process for a State to go
through, but, in fact, States would have to prove that there was no
benefit at all, from a rate standpoint, to their consumers in their
marketplace in their State. I heard of something a little bit dif-
ferent from that with your response to Congressman Largent. I'm
allowing an opportunity for clarification. Is it one or the other, or
somewhere in the middle?

Ms. MoLER. | think it's a simple process. In most States, deter-
minations by regulatory bodies are given a presumption of validity,
just as they are under the Federal statute. And if the PUC said
“We've decided not to do this, because we don’t think it would be
good for our consumers,” | do not believe—first, that would be fine
under the way the administration’s bill is drafted so there would
not be any Federal mandate imposed upon that State. | don't think
it is a difficult process at all.

Mr. BUrRr. If the administration does what is rumored, and that
is that their next bill incorporates a 10-percent renewable, you feel
like they would be headed in the wrong direction. Would that be
an accurate statement?

Ms. MoLER. | think that is a little steep.

Mr. STALON. Ten percent is a little steep, or being an accurate
statement is a little steep?

Ms. MoLER. | have not kept up on the rumor mill about the ad-
ministration. | will say, | shy away from that, because | have very
strict restrictions these days. | can't talk to them about what they
are up to. | was very comfortable with where the administration
bill was last time. |1 don't know what else they might be putting
in a bill that would make it so that you still had significant con-
sumer benefits from the piece of legislation, which | think is impor-
tant. So | don't have a judgment at this point.

Mr. BURR. You made a statement, and | appreciate the chair-
man’s indulgence; you made a statement earlier that the inaction
of Congress is holding the marketplace back. | don’t disagree with
you, but I guess | would ask you, do you believe that this adminis-
tration is ready and willing to deal with Congress to move legisla-
tion?

Ms. MoLER. Yes, | do. | have nothing but the highest respect for
Secretary Richardson’'s negotiating skills. They are legendary
around the World, and | believe that they will come prepared to
come to the table and work with the Congress to enact legislation.
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Mr. BURR. But you would counsel us to negotiate and not nec-
essarily just to blindly accept?

Ms. MoLER. | have nothing but the highest respect for this Con-
gress’ negotiating skills either. | think you are a fair match.

Mr. BURR. | thank the chairman.

Mr. BARTON. Thank you. I have one final question, then we are
going to let the panel go. When | was in graduate school, my two
favorite subjects were economics and marketing, and every case
study always started with the assumption, assume a perfect mar-
ket. We never have a perfect market in the real world, but we al-
ways study to assume a perfect market, so you've got perfect
knowledge and perfect allocation of marginal costs. But, we have
an opportunity to create a more perfect market, if we can move this
legislation. And, | want to ask Mrs. Moler directly, but anybody
can answer it; it would seem to me in trying to create a more per-
fect market that you would want some Federal guidelines on
stranded costs, because, while it's true most States are allowing
some stranded cost recovery as they act, it is theoretically possible
that some States would not, and if you were in a situation where
you had States that were interconnected and had a greater likeli-
hood that they would be transmitting power, if one State did their
stranded cost recovery a totally different way or the impact was
disproportional, wouldn’t that cause quite a bit of problem?

So you indicated, Ms. Moler, you didn’t think stranded costs nec-
essarily need to be a part of a Federal bill, and it would seem to
me it would almost have to be a part of a Federal bill.

Ms. MoLER. The States in New England, which have all enacted
customer choice, all have very different stranded cost recovery
mechanisms. We have a practical experience with adjoining States
having very different stranded cost recovery mechanisms. | am not
aware that it has been a problem there, so I don't see why in the
future it would be a problem.

Mr. BARTON. That's a fair answer. Anybody else?

Mr. STALON. | would endorse that by saying the difference in
rates shows up in the distribution charges, and that is still a mo-
nopoly, which will permit you to sustain those different rates.

Ms. MoLER. Right.

Mr. StaLoN. The energy market will be competitive, and such
differences need not be and could not be sustained.

Mr. BARTON. But if you take a State like California that pretty
well allowed stranded cost recovery up-front, so their utilities got
quite a bit of money, they can then use that money to go into the
marketplace and buy power plants and do things that in States
that allow stranded cost recovery over an extended period of time,
they don't have that opportunity. It creates an imbalance, at least
the appearance of an imbalance. That's my point.

Mr. NAeVE. | would say this. | think governments, like people,
should take responsibility for their actions. To the extent that re-
structuring is mandated by a State legislature or a State public
utility commission, | think the responsibility is theirs for deciding
how they are going to deal with the consequences of their action,
namely, the stranded cost. | think if the stranded cost in a par-
ticular case is the bi-product of a Federal mandate, then the Fed-
eral Government should take, in part, responsibility for that.
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Mr. BARTON. | could go down that line, too.

Well, I'm going to excuse this panel. We will have other ques-
tions for the record. We do very much appreciate your time and
your expertise on this issue, and I'm sure that you will be called
on again, if not formally, informally to give us your advice. Thank
you very much.

Ms. MoLER. Thank you for the opportunity to appear. This is my
idea of a good time.

Mr. BARTON. Yes, well. It's my idea of a time, | don't know how
good of a time. It is interesting.

We would like to call our second panel now, please. We have the
Honorable John Quain, who is the Chairman of the Pennsylvania
Public Utility Commission; the Honorable Craig Glazer, Chairman
of the Public Utility Commission of Ohio; we have the Honorable
Vincent Persico, who is the Co-Chairman of the Special Committee
on Electric Utility Deregulation for the Illinois General Assembly;
we have the Honorable Susan Clark, the Commissioner from the
Florida Public Service Commission; and the Honorable Marsha
Smith, the Commissioner for the Idaho Public Utility Commission.

Welcome. Your testimony is in the record in its entirety. We are
going to recognize each of you for approximately 7 minutes to
elaborate on it. Mr. Persico, I am told, has a plane at 4 o'clock. Is
that correct?

Mr. PErsico. Correct.

Mr. BARTON. So we are going to let you go first, and we are going
to give the panelists an opportunity to question you before we allow
the others their opening statements, so that you can catch your
plane.

Does anybody else have a place to catch?

Ms. SMITH. At 5:30.

Mr. BARTON. You are 5:30. You don’t count.

Ms. CLARK. Six o’clock.

Mr. BARTON. Okay. But the earliest is the 4 o'clock plane, right?

Mr. Persico. Correct.

Mr. BARTON. So we are going to recognize you for 7 minutes and
then give the panel an opportunity to specifically ask questions to
you and then you can be excused, since it is 2:45.

So, Mr. Persico?

STATEMENTS OF HON. VINCENT A. PERSICO, CO-CHAIR, SPE-
CIAL COMMITTEE ON ELECTRIC UTILITY DEREGULATION,
ILLINOIS GENERAL ASSEMBLY; JOHN M. QUAIN, CHAIRMAN,
PENNSYLVANIA PUBLIC UTILITY COMMISSION; CRAIG A.
GLAZER, CHAIRMAN, OHIO PUBLIC UTILITY COMMISSION,;
SUSAN F. CLARK, COMMISSIONER, FLORIDA PUBLIC SERV-
ICE COMMISSION; AND MARSHA H. SMITH, COMMISSIONER,
IDAHO PUBLIC UTILITY COMMISSION

Mr. Persico. Thank you, Mr. Chairman, and members of the
committee for the opportunity to present testimony before the sub-
committee on this very important issue. Hopefully, I can bring an-
other perspective to the debate on this issue, because for one thing,
not only do | represent the 39th District of Illinois, which is in a
western suburb of Chicago, but also, for 6 months a year, | try to
harness a different kind of energy, and that is teaching seventh
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graders government and history, and you know how lively 12 and
13 year olds can be. Plus, | am one of the few, I guess, members
in the whole United States that have actually voted on this par-
ticular issue, and we went about it in a somewhat different way.
Besides my role as a regular member in the general assembly, |
was appointed as Co-Chairman of the Electric Utility Deregulation
Committee, a special committee established 2 years ago to help
guide our members to through the debate of deregulation and re-
structuring of the electric industry in our State.

The Committee is unique in the sense that it is made up of equal
numbers of Republicans and Democrats, and has one Co-Chairman
from each party. The leadership of the General Assembly in Illinois
felt that this was the best approach to take, because, first of all,
we had to draft a bill that was not only good for the State of Illi-
nois, but also a bill that we could go back to our respective cau-
cuses and have it pass in the law. And that's precisely what hap-
pened. After 4 years of debate in the legislative process, the Illinois
General Assembly passed the Electric Service Consumer Choice
and Rate Relief Law of 1997, in November of that year, and our
former Governor, Jim Edgar, signed it into law in December.

Historically, the retail electricity industry has been the policy
and regulatory responsibility of the States, whether it was in the
establishment of the traditional rate base rate of return regulatory
system which served our States and Nation well for over 75 years,
or in the most recent review and adjustments made to that system.
State policymakers have established that the interests of their con-
stituents can be best served by the exercise of local control over the
electric industry. Each State has unique characteristics which bear
on how the industry operates within its borders and boundaries,
and State legislators, Governors and regulators have always been
in the best position to oversee that process on the retail level. My
own State of Illinois provides an excellent example of the wisdom
of this approach. lllinois is diverse in many, many respects. Not
only do we have a huge urban metropolis in the city of Chicago,
but we have small and medium sized towns throughout the whole
State, and a very large agricultural area. We also have a very di-
verse people, a mixture of races, creeds and colors, and we are in
many ways the microcosm of the whole United States. In the same
way, we also run the spectrum in terms of the electricity industry.
Commonwealth Edison serves the city of Chicago and most of
Northern Illinois, and is one of the largest investor-owned electric
companies in the United States. Prior to the passage of our law,
it also had some of the highest electricity rates in the Midwest,
rates which can be traced back to its concentration of nuclear gen-
erating capacity. In other parts of Illinois, we have electricity com-
panies which have much lower prices, because they generate power
with one of their most abundant resources, which is coal. We have
larger customers served by municipal electric companies and rural
cooperatives. Again, the lllinois electricity industry is very rep-
resentative of the industry in the Nation as a whole.

The point of the description of the State is to emphasize that as
policymakers in Illinois, we cannot even govern our State with the
one-size-fits-all approach, especially when it comes to restructuring
our electric industry. Our challenges were unique to our State, and
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we were successful in meeting them only because we had the nec-
essary familiarity with the issues, the stake holder and the con-
stituents which were affected.

I have attached supplemental material to my testimony in the
form of a two-page layman’s summary of the law which we passed
in 1997. If you examine the issues which we have highlighted in
that summary, | believe that you will find most of the restructuring
issues which are being addressed at the State level. These include
such major issues as the timing of customer choice, the recovery
transition costs, and the provision of delivery service. Also included
in our law were such issues as maintaining the obligation to serve,
how to deal with entrance to the marketplace, consumer education
and protection, restructuring of our utility tax system, and a host
of other public benefit issues, including protections for utility in-
dustry employees. | can tell you from literally hundreds of hours
of personal experience that in each of these areas, Illinois policy-
makers and stake holders struggled to craft solutions which were
very unique to our own State.

I would also like to take this opportunity to point out that Illi-
nois is not alone in meeting the challengings of restructuring the
electricity industry. Now, like two dozen other States have taken
on either legislative or regulatory action, or both, to begin the proc-
ess of moving from a traditional monopoly electricity industry to
the new competitive environment. More will follow. So the States
have definitely stepped up to the plate and met this challenge. We
simply ask that you let us continue this process and assist us when
necessary. While some States have taken a regulatory approach to
restructuring their electricity industry, we, in Illinois, decided early
on to address the matter with a comprehensive legislation, and our
product is probably the most comprehensive law passed by any
State. As you can see from the summary, we tackled every major
issue involved in the debate, as well as a host of minor ones. When
some State legislators have merely adopted a list of general prin-
ciples and then asked their State public utility commissions to turn
them into reality, we, in lllinois, opted to have our elected legisla-
tors make the critical policy decisions which are found in our law.
Our regulatory commission and other State agencies were charged
with implementing these decisions, and that process is well under-
way as we speak. In fact, we are progressing toward the first phase
of opening our mark on October 1, 1999, and we will meet that
deadline.

The decision made by our legislative leaders and Governor to
take the comprehensive legislative route reflects the necessity of
crafting unique solutions to the challenges presented by our State’s
diversity, as | outlined at the beginning of my remarks. Other
States have chosen other approaches which work better for them.
They and we should have the ability to make these choices, both
in the overall approach and the details of our work product. If
there ever was an area of public discourse where one side does not
fit all, it is in the deregulation and restructuring of the electric
utility industry.

And, finally, after a long and difficult process of education, dis-
cussion and legislation, we, in lllinois, passed a law which we be-
lieve will bring the benefits of competition in the electricity indus-
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try to all citizens of our State. We passed a law which is com-
prehensive in its approach and balanced in its provisions. We be-
lieve it will provide an orderly transition for all the industry stake-
holders from the old world to the new. In short, we, in the Illinois
General Assembly, are convinced that it is the best possible law for
Illinois. | would urge you to respect that judgment by taking no
Federal action which would have the effect of changing our law or
disturbing a very delicate balance that we have so crafted.

And, with that, | will be happy to answer any questions.

[The prepared statement of Hon. Vincent A. Persico follows:]

PREPARED STATEMENT OF HON. VINCENT A. PERSICO, ILLINOIS STATE
REPRESENTATIVE

Thank you, Mr. Chairman, and Members of the Committee, for the opportunity
to present testimony here today before this Subcommittee on the important issue
of the evolving federal and state roles in fostering competition in the electricity in-
dustry. My name is Vince Persico and | represent the citizens of the 39th District
in the Illinois House of Representatives. | live in Glen Ellyn, Illinois, which is a sub-
urb of the City of Chicago. In the Illinois House of Representatives | serve as Co-
Chairman of the Electric Utility Deregulation Committee, a special committee estab-
lished two years ago to help guide our Members through the debate over deregula-
tion and restructuring of the electricity industry in our state. The committee is
unique in recent lllinois legislative history in that it is bi-partisan, has one Co-
Chairman from each party and is made up of equal numbers of Republicans and
Democrats. The leadership of our General Assembly felt that such an approach pro-
vided the best chance of success in terms of producing legislation which could pass
both the House and Senate and be approved by our Governor. And that is precisely
what happened. After a full year of debate and legislative process, the Illinois Gen-
eral Assembly passed The Electric Service Customer Choice and Rate Relief Law
of 1997 in November of that year. Governor Jim Edgar signed the bill into law the
next month.

State Role in Electric Regulation

Historically, the retail electricity industry has been the policy and regulatory re-
sponsibility of the states. Whether it was in the establishment of the traditional
rate-base, rate-of-return regulatory system which served states and the nation well
for over 75 years or in the more recent review and adjustments made to that sys-
tem, state policymakers have established that the interests of their constituents can
best be served by their exercise of local control over the electricity industry. Each
state has unique characteristics which bear on how the industry operates within its
boundaries and state legislators, governors and regulators have always been in the
best position to oversee that process on the retail level. My own state of Illinois pro-
vides an excellent example of the wisdom of this approach.

The State of Illinois is diverse in many, many respects. We have an urban me-
tropolis in the City of Chicago, we have fast-growing suburban areas which provide
their own special challenges for policymakers, and we have lots of medium-sized and
small towns and agricultural areas. We are also a diverse people, a mixture of races,
creeds, colors and nationalities which reflects the nation as a whole. In many ways,
Illinois is a microcosm of this country. And, in this same way, we also run the spec-
trum in terms of the electricity industry. Commonwealth Edison Company serves
the City of Chicago and most of Northern Illinois and is one of the largest investor-
owned electricity companies in the United States. Prior to passage of our law, it also
had some of the highest electricity rates in the Midwest, rates which can be traced
to its concentration of nuclear generating capacity. In other parts of Illinois, we
have electricity companies which have much lower prices because they generate
power with one of our most abundant resources—coal. We also have large numbers
of customers served by municipal electric companies and rural co-operatives. Again,
the Illinois electricity industry is very representative of the industry in the nation
as a whole.

The point of this description of our state is to emphasize that as policymakers in
Illinois, we cannot even govern our own state with a “one-size-fits-all” approach, es-
pecially when it comes to restructuring our electricity industry. Our challenges were
unique to our state and we were successful in meeting them only because we had
the necessary familiarity with the issues, the stakeholders and the constituents
which were affected.
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The Need for Changes to the State Role

| am of the opinion that the basic policy decision which you, as federal legislators,
should make in terms of deregulating and restructuring the electricity industry is
to maintain the traditional division of responsibility between the retail and whole-
sale aspects of the industry. For many of the reasons which | outlined above, states
are best equipped to govern the retail electricity industry which operates within
their boundaries. This is true on both a constitutional and a practical basis. The fed-
eral government, through the Federal Energy Regulatory Commission and any po-
tential national transmission reliability body, is best equipped legally and prac-
tically to handle the wholesale, interstate commerce side of the industry.

However, there may be issues which arise during the course of the transition from
the traditional electric utility industry to the new competitive marketplace where
the federal government should act to assist the states and its own regulators so that
they can better perform their roles in the overall system. There may well be some
areas where only the Congress can act to clear up ambiguities or remove roadblocks
to a smooth transition. These areas may include interstate transmission, federal
power marketing administrations, repeal or reform of the Public Utilities Holding
Company Act and other issues. However, the emphasis should always be on assist-
ing the states who remain the primary drivers of the changes taking place in the
retail electricity industry.

State-Level Restructuring Issues

| have attached supplemental material to my testimony in the form of a two-page
layman’s summary of the law which we passed in 1997. If you examine the issues
which are highlighted in that summary, | believe you will find most of the restruc-
turing issues which are best addressed at the state level. These include such major
issues as the timing of customer choice, the recovery of transition costs and the pro-
vision of delivery services. Also included in our law were such issues as maintaining
the obligation to serve, how to deal with new entrants to the marketplace, consumer
education and protection, restructuring of our utility tax system and a host of public
benefit issues, including protections for utility industry employees. | can tell you
from literally hundreds of hours of personal experience, in each of these areas llli-
nois policymakers and stakeholders struggled to craft solutions which were very
unique to our state.

I would also like to take this opportunity to point out that Illinois is not alone
in meeting the challenges of restructuring its electricity industry. Nearly two dozen
states have now taken legislative or regulatory action, or both, to begin the process
of moving from the traditional, monopoly electricity industry to the new competitive
environment. More will follow. The states have definitely stepped up to the plate
and met this challenge head on and will continue to do so because it is of critical
importance to each of our constituents and to the various state economies. We sim-
ply ask that you let us continue this process and assist us when necessary.

The Ilinois Approach

While some states have taken a regulatory approach to restructuring their elec-
tricity industries, we in lllinois decided early on to address the matter with com-
prehensive legislation. And our product is probably the most comprehensive law
passed by any state. As you can see from the summary, we tackled every major
issue involved in the debate as well as a host of minor ones. Where some state legis-
latures have merely adopted a list of general principles and then asked their state
public utility commissions to turn them into reality, we in Illinois opted to have our
elected legislators make the critical policy decisions which are found in our law. Our
regulatory commission and other state agencies were charged with implementing
those decisions and that process is well under way as we speak. In fact, we are pro-
gressing toward the first phase of opening our market on October 1, 1999 and we
will meet that deadline.

The decision made by our legislative leaders and governor to take the comprehen-
sive legislative route reflects the necessity of crafting unique solutions to the chal-
lenges presented by our state’s diversity as | outlined at the beginning of my re-
marks. Other states have chosen other approaches which work better for them.
They, and we, should have the ability to make those choices, both in our overall ap-
proach and in the details of our work product. If there was ever an area of public
discourse where one size does not fit all, it is in the deregulation and restructuring
of the electricity industry.

Conclusion

After a long and difficult process of education, discussion and legislation, we in
Illinois passed a law which we believe will bring the benefits of competition in the
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electricity industry to all the citizens of our state. We passed a law which is com-
prehensive in its approach and balanced in its provisions. We believe it will provide
an orderly transition for all of the industry’s stakeholders from the old world to the
new. In short, we in the Illinois General Assembly are convinced that it is the best
possible law for Illinois. | would urge you to respect that judgment by taking no fed-
eral action which would have the effect of changing our law or disturbing the bal-
ance contained therein.

SUMMARY OF THE ELECTRIC SERVICE CUSTOMER CHOICE AND RATE RELIEF LAW OF 1997

Customer Choice of Supplier

By May 1, 2002, all Illinois electricity consumers will be able to choose their elec-
tricity supplier. On 10-1-99 customer choice is phased-in beginning with the ability
to obtain direct access to alternative suppliers given to industrial customers with
loads of 4 megawatts or larger and aggregated commercial loads of 9.5 megawatts
or larger. On that same date, one-third (1/3) of all other commercial and industrial
customers get choice based on a lottery. On 12-31-2000, the remainder of commer-
cial and industrial customers get choice. The residential class gets choice on 5-1-02.

Rate Reductions

Illinois utilities are divided into two categories for purposes of rate reductions.
Those above the current Midwest average residential rate must reduce their rates
for residential customers by 15% on August 1, 1998 and an additional 5% on May
1, 2002. Utilities (except CILCO) below the current Midwest average must reduce
residential rates by 5% effective 1-1-98. Additional 5% reductions are scheduled for
10-1-2000 and 10-1-02 if those utilities are not below the Midwest average on those
dates. CILCO rates must be reduced 2% on 1-1-98, 2% on 10-1-2000, and 1% on 10-
1-02.

Utilities will receive credit against any rate reductions under this law for rate de-
creases ordered by the Illinois Commerce Commission in regulatory proceedings be-
fore the effective dates of the reductions. The Commission cannot alter rates during
the phase-in period except in case of financial emergencies for utilities. If utilities
have excess earnings during the transition, they must share them with their cus-
tomers. Rate reduction provisions apply to all companies with more than 12,500 cus-
tomers in Illinois.

Transition Costs

The bill uses a “lost revenues” methodology to determine the amount of transition
costs which utilities can recover from customers during the change from a regulated
to a competitive environment. The amount of the charge is calculated by first deter-
mining the amount of revenues lost to the utility when a customer leaves its system
for a new electricity supplier, and then subtracting from that figure the value of the
now-available power previously used by the former customers. Also subtracted is the
amount of the charge which that customer still pays to the utility for delivery of
the power from the new supplier. Finally, a “mitigation” factor is subtracted. This
factor reflects the amount of cost-reduction for which the utility is directly respon-
sible and the number subtracted increases during the transition. After all the sub-
tractions, the number which remains is the transition charge which the utility can
collect from the departed customer. 2006 is the final year of recovery of transition
costs by utilities. Transition costs are paid only by those customers leaving the util-
ity’'s system.

Obligation to Serve

Utilities have a continuing obligation to provide traditional, bundled service to
customers who do not wish to shop for power. Residential customers who leave the
host utility are allowed to return without penalty but cannot switch again for 24
months.

Transition Funding

Often referred to as “securitization,” this transition funding mechanism allows
utilities to lower their cost of debt. Upon petition by a utility, the Illinois Commerce
Commission can issue a Transitional Funding Order which the utility could then
use to secure financing and raise funds to pay down transition costs. Up to 20% of
the monies can be used for costs such as employees transition, billing and metering
transition and 1SO start-up. Transitional funding ends in 2006.

Delivery Services

While the generation aspect of the electric industry is deregulated, the trans-
mission and distribution functions remain regulated. In order to facilitate competi-
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tion, however, the bill provides mechanisms to establish non-discriminatory delivery
of power by local distribution utilities.

Independent System Operator

In addition to unbundling delivery services from power generation and using non-
discriminatory transmission techniques, eventually utilities will have to turn over
operation of their transmission systems to an independent system operator who will
run the system in order to institutionalize the fairness concepts. Illinois utilities
must seek to become part of a regional independent system operator plan or, if none
is available, establish an in-state 1SO. In the meantime, Illinois utilities must “func-
tionally unbundle” their generation, transmission and distribution operations.

Municipal Utilities and Cooperatives

The bill allows municipal electric utilities and electric cooperatives the right to de-
cide for themselves whether to become part of the competitive power supply market.
These customer-controlled entities can elect to open their current territories to com-
petition or remain in their current status. If they seek customers from other sup-
pliers, they automatically subject their own territories to competition.

Alternative Retail Electric Suppliers

Alternative Retail Electric Suppliers (ARES) will be allowed to compete for the
customers of current Illinois electric utilities. They must first meet minimum certifi-
cation requirements and along with their competitors comply with a Code of Con-
duct set out in the bill.

Consumer Education and Protection

Working with suppliers, the Illinois Commerce Commission will develop materials
which will be sent to all electric consumers in the state seeking to educate such con-
sumers on the new competitive electric supply system. Additionally, a new Con-
sumer Utilities Unit will be established in the Attorney General’s Office to deal with
complaints regarding the new system and the state’s consumer fraud statute is
amended to be consistent with a customer choice environment.

Public Utilities Act Amendments

Several provisions of the state’s Public Utilities Act are amended to streamline
the current regulatory process and make it more amenable to a competitive elec-
tricity environment. These include such areas as removal of least-cost planning re-
quirements, options for utilities to do away with fuel adjustment clauses and mak-
ing utility reorganization and financial activities less cumbersome and time-con-
suming.

Taxes

The state’s revenue-based utility tax system is completely revamped under the bill
in order to treat all suppliers equally and maintain revenue neutrality as closely
as possible. Except for a transitional period where large customers will pay utility
taxes based on the old percentage of gross receipts basis, the state will move to a
“use” tax system where charges are based on consumption of electricity rather than
revenues. This will be the case not only for state utility taxes but for municipal
taxes as well. Additionally, the state’s Invested Capital Tax as it applies to electric
utilities is replaced by a usage based tax. Finally, a usage based infrastructure
maintenance fee system is established for the imposition and collection of fees asso-
ciated with the use of public right of way for delivery of electricity.

Environmental Provisions

The bill mandates disclosure to customers of sources of power and amounts of pol-
lutants. On a quarterly basis, suppliers must inform customers of the known sources
of the power which they are supplying, such as coal, nuclear, wind, etc. They must
also list the known amounts of pollutants such as carbon dioxide, sulfur dioxide and
nitrous oxide which come from those sources. Also, funds to promote renewable en-
ergy resources and clean coal technology are created and paid for by charges to cus-
tomers. An energy efficiency fund is also established with the money for same com-
ing from suppliers of electricity. Effective 1-1-98.

Assistance to Low-Income Customers

The legislation establishes a fund to supplement federal money received for en-
ergy assistance to low-income consumers. When fully implemented the fund will
generate over $75 million per year. Additionally, a long-term planning process is put
in place which will develop a permanent low-income energy assistance program for
the new customer choice environment. Effective 1-1-98.
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Utility Employees

Provision is made for assisting utility employees in the event of dislocations re-
sulting from moving to a competitive electricity market. These include severance
pay, retraining, outplacement and voluntary retirement plans. Utilities must de-
velop workforce reduction plans if dislocations occur.
Other Provisions

The 250+-page bill includes a myriad of other provisions, each of which has indi-
vidual importance to stakeholders in the electricity industry. These include the abil-
ity of utilities to engage in billing experiments before and during the transition to
competition, options for customers to elect real-time pricing of their power supply,
and safeguards on the reliability of the transmission and distribution functions.

Mr. BARTON. Thank you, Mr. Persico. Does any member of the
subcommittee have specific questions for Mr. Persico? Does anyone,
because | want to excuse him if there are no specific questions.

Mr. HaLL. | take it, Mr. Persico, that you and all the others of
you, that none of you favor a Federal mandate requiring States to
enact any kind of a specific type of retail competition plan on a spe-
cific time table? You all five are in agreement on that, aren’t you?

Mr. PeErsico. Well, | think it would be out of my place to rec-
ommend a certain time table for Utah or Idaho, or whatever State.
I mean, lllinois has a time certain in the year 2002, all industry
and all residential customers will have the ability to choose. And,
again, it was through major hours of negotiations where we lit-
erally sat in a room this large with 80 to 90 people and we went
point-by-point, because what we first did is we gave them 12 guide-
lines. We wanted obligation to serve in there. We wanted protection
for utility employees. We wanted to cover the issue of transition
costs—I mean, stranded costs. So we sat down and said, “This is
what we want,” and then we hashed it out and debated and dis-
cussed, and finally came up with a bill that fit lllinois.

Mr. HALL. Your State’s act, right?

Mr. PErsIco. Pardon me?

Mr. HALL. Your State has acted?

Mr. PERSICO. Yes, it passed it in 1997.

Mr. HaLL. So you would want an unconditional grandfather
under your State’s plan?

Mr. PErsico. Without a doubt.

Mr. HALL. Okay.

Mr. Persico. | think we crafted a very delicate balance of a very
good piece of legislation that is unique to Illinois, and | believe
other States should be given the same opportunity.

Mr. HALL. Do I get some kind of a “yes” from all five of you when
| asked——

Mr. BARTON. Well, let's try to be specific to Mr. Persico so we can
let him go. We are going to give you time to—

Mr. HALL. I'm trying to leave, too. I've got a 5:10 flight. Seri-
ously, he can hold up his hand as quick as the other four do. | don't
want to defy the chairman, not this early in the game, anyway. |
said, | take it that none of you favor a Federal mandate requiring
States to enact a specific type of retail competition plan on a spe-
cific time table. That's right, isn't it?

Mr. QuUAIN. Representative John Quain from Pennsylvania. |
don't—

Mr. HaLL. I'll get you later, John.

Mr. QuAIN. Okay.
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Mr. HALL. You would hold your hand up to that?

Mr. Persico. | don't favor a one-size approach fits all.

Mr. HALL. | yield back my time.

Mr. BARTON. Before we let Mr. Persico go, does Mr. Shimkus
have a question for him, since he represents your State?

Just a specific question for him and Mr. Burr also has a specific
question.

Mr. SHIMKUS. What can the Federal Government do to help pro-
hibit the price spikes that we experienced in Illinois last year,
question No. 1?

Mr. PERsIcO. These are issues, again, that we struggled with.
And one of the things that is in the Illinois bill is we eliminated
the fuel adjustment cost, which meant that when we had those
price spikes in lllinois last Summer, where they were buying it 4,
5, 10 times over the original cost, they couldn’'t pass it on to the
consumers. And so, many utilities which, through discussion and
debate and agreement, agreed to eliminate this fuel adjustment
clause, because everybody was giving in on each side, it meant that
the consumers, both at the industrial and residential level, were
not affected by it. So how you do that on a more national level is
something that this committee and Congress, as a whole, are going
to struggle with.

Mr. SHIMKUS. But you can see how that is a critical role for the
Federal Government to get involved with?

Mr. PERsICO. Yes.

Mr. SHIMKUS. The last question. Illinois addressed low-income
assistance in its law. Should the Federal Government do the same?

Mr. PERsico. Again, | think what you decide is important, and
what we decided in Illinois were those 12 guiding principles, and
one of them was assistance to low-income customers. And as a re-
sult of that piece of legislation, we enacted, | believe, a forty cent
charge per month on a customer’s bill, for a residential customer,
which went into a low-income assistance program which generates
around $75 million a year to provide assistance, as well as, | be-
lieve, like $50 million to $55 million in Federal assistance. So we
felt, as a General Assembly, that that was important. By the same
token, we also felt that any restructuring act, that we would pass
that reduction by law for residential customers as well as indus-
trial customers. For example, we had a 15 percent rate cut which
took effect last August 1998 that what ever the customer’s bill was
as of July 1998, it was 15 percent less in their August bill and from
then on, and another 5 percent in 2002.

Mr. SHIMKUS. And let me ask one last question. If the Federal
bill changes one comma, colon, or period in the Illinois law, what
does that do to the Illinois restructuring law that you all passed?

Mr. Persico. Well, again, it was a very delicate balance with
each giving and taking, or whatever they felt was necessary. For
example, one of the things that we are struggling with right now
is—and we knew that it was coming, and that's why we set up a
special commission to study that problem; was the school districts
and the municipalities in certain areas where they have these nu-
clear generating plants would be adversely affected, because the
value of those plants would dramatically go down. And so, right
now we are trying to craft a piece of legislation that again will be
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very difficult to pass the Illinois General Assembly on how to help
out these school districts and municipalities. So if you came in with
a one-size-fit-all, and so on, it could very much upset this balance
that we're still struggling with ourself.

Mr. SHIMKUS. What about the severability clause that you all
have?

Mr. PERsIco. Again, I'm not an expert on this, but we did have
a clause in there that if one part was found unconstitutional, that
everything would found.

Mr. SHIMKUS. Not just unconstitutional.

Mr. Persico. That it wouldn't work. It wasn’t going to——

Mr. SHimkus. But if the Federal Government preempted any
part of your statute, isn't that correct?

Mr. PeRrsico. | believe that's correct.

Mr. SHIMKUs. We would want to follow-up and make sure we can
get that into the record.

Mr. BARTON. Does Mr. Burr have a question for Mr. Persico?

Mr. BURR. Just one quick question. Do you believe it's possible
for Congress to pass a comprehensive piece of legislation that, in
fact, does not preempt you and does not require grandfathering,
but eliminates many of the Federal hurdles that have been identi-
fied?

Mr. Persico. | guess we started at the same page almost. We
had people on all sides of the spectrum on either end, and we fi-
nally were able to craft a piece of legislation through 2 years of
very hard work and 2 years of compromise. Yes, | think the Fed-
eral Government does have a role, you know, whether through the
wholesale transmission lines or the PURPA Act, or so one, elimi-
nating and repealing the PURPA Act. | think you definitely do
have a role. This is my humble opinion, I think if you come in and
say that every State has to do this by this certain date, | think it
is going to be very difficult to craft that kind of piece of legislation.
I think you're going to have a hard time selling it to your members.

Mr. Burr. Clearly, a date certain would be preemptive. And I'm
talking about, do you think it’'s possible for us to do a bill that's
comprehensive, that addresses the Federal hurdles, that's not pre-
emptive?

Mr. PERrsIco. Yes, | do.

Mr. BURR. I'm %oing to deal back, Mr. Chairman,

Mr. BARTON. Thank you, Mr. Persico. We are going to excuse you
so that you can catch your airplane. We are going to resume reg-
ular order. We will hear from Mr. Quain, Mr. Glazer, Ms. Clark,
Ms. Smith, and then we’ll allow each member to question them in
turn.

Mr. Persico. Thank you, Mr. Chairman, and members of the
committee.

Mr. BARTON. We appreciate your testimony. Mr. Quain, you're
recognized for 7 minutes.

STATEMENT OF JOHN M. QUAIN

Mr. QuUAIN. Thank you, Mr. Chairman, and members of sub-
committee. Let me answer the question that was asked earlier. |
do favor a time-line mandate in Federal legislation for States to
act. Although, | believe that should be far enough in advance to
allow each State to craft a solution individual to its own needs. Lis-
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tening to Mr. Persico talk, it sounded very much like my State in
the sense that we have some of the highest costs to utility pro-
viders in Pennsylvania and some of the lowest cost providers in the
Nation. And when we sat down to look at the electric choice proc-
ess, we began at the Public Utility Commission in Pennsylvania in
1995, and by the Summer of 1996, we had concluded as a group
that generation was no longer a natural monopoly and, as a result,
should not be regulated as such, but transmission and distribution
should. But with the findings in that report, the Governor of Penn-
sylvania, Tom Ridge, one of your former colleagues, requested that
I convene a group of stake-holders to see if we could identify prob-
lems, reach a consensus piece of legislation to present to the Penn-
sylvania General Assembly that would handle all the issues from
the various prospectives on such a complex and difficult matter.
And we did just that. We had certainly our electric utilities in the
room, we had our rural electric co-ops, we had labor, environ-
mentalists, low-income consumers, residential consumers, small
business advocates, large industrial consumers, marketers, inde-
pendent power producers, and the like, and I'm sure I've missed
some. But we had 50, 60 people sitting around a table, and in over
a 2-month period of time, we reached a piece of consensus informa-
tion, that all agrees was a good way to open the market in Pennsyl-
vania. So the center to that was the environmentalist who wanted
us to put provisions in the statute that we believe were in conflict
with Federal law, so we parted ways on that singular issue.

Having done that, we moved to the General Assembly and we
had a lobbying effort that was rather unique. We had large indus-
trial customers sitting in their representives office with small and
low-income consumers. We had marketers and brokers sitting in
with industrial users, as well as 10U’s, all saying the same thing;
this is a good way to open up the Pennsylvania market. In October
1996, the General Assembly passed the bill in both Houses without
amendment. In December 1996, the Governor signed it into law.

Now, as of January 1, 1997, the details for implementing the
electric choice law moved to the Pennsylvania Public Utility Com-
mission. We had, under the law, an obligation to open the market
by January 1, 1999. | am pleased to report that over the last 2
years, we have gone through that transition process. On January
1, 1999, the market for 66 percent of all consumers in Pennsyl-
vania opened, and we believe, in our humble opinion, it is a tre-
mendous success story. Let me just give you some basic facts. Be-
ginning in July, when we asked people to begin to enroll for the
first 66 percent of capacity available under electric choice, out of
5.2 million customers in Pennsylvania, electric customers,
2,000,000 signed up and said, “We want to learn more.” And as
time passed, about 1.2 million of those 2,000,000 customers actu-
ally participated in the choice process, actually went out and looked
for alternative suppliers. Now this is a maturing marketplace. We
are 2 months into the first 66 percent of our electric choice pro-
gram. At this date, over 400,000 Pennsylvania citizens and busi-
nesses—I'm sorry, just under 400,000. That represents approxi-
mately 33 percent of all winter peak load in Pennsylvania are now
shopping for alternative energy in the State. Once we passed the
legislation, we, of course, had to handle such issues as stranded in-
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vestment and the other restructuring issues, and we brought each
of our electric utilities in for a prolonged rate case proceeding. At
the conclusion of those rate case proceedings, there were, of course,
a number of appellate actions which challenged the Commissions
authority, rights and obligations to enter the orders that it did.

We then turned around and sought to settle the five major elec-
tric utility cases in Pennsylvania so we could avoid litigation. Why
did we do that? Because we believe that the marketplace needs cer-
tainty. The greater the certainty, the greater the market, the great-
er fluidity, the greater competition will occur in Pennsylvania. And
we were successful in five our of five cases negotiating results that
all the parties, with very few exceptions, have signed off on.

So today in Pennsylvania, in 1999, if not a single person shops
in 1999, rates will go down by $458 million in 1 year, and at the
same time, low-income funding has gone up 122 percent, as com-
pared to what it was under traditional regulations. We have sus-
tainable energy funds that will be funded to the tune of $60 million
over 5 years. We have announced $1.1 billion of additional invest-
ment and generating capacity in Pennsylvania in 1999 alone. In
additional to that, we have rate caps in place under the negotiated
settlements which last years in Pennsylvania. And just looking at
the energy component that rate payers pay, which you normally
see our energy cost rate, which is a direct flow-through, by tapping
those costs through negotiated settlements, we project the citizens
avoid $8.7 billion, what would otherwise be automatic pass-through
under traditional regulations. And we're excited about the possi-
bility of electric choice in Pennsylvania. We look to open up the re-
mainder of the market in 1 year. We have a tremendous amount
of consumer education left to do. There is a transition process,
there is a need to have States develop their own plans to fit the
nature of the demographics, but to say that regulation is a suitable
substitute where competition can and should exist, to me, makes
very little sense. Regulation was only intended to be a surrogate
where competition could not exist. And if generation competition
can exist in the United States, it should, and, as a result, free mar-
ket enterprise should be allowed to develop and regulation should
pull back. That is the philosophy which we are operating under,
and we think we are beginning to see very quickly the benefits of
that philosophy in Pennsylvania.

I'm happy to answer any questions. Thank you.

[The prepared statement of John M. Quain follows:]

PREPARED STATEMENT OF JOHN M. QUAIN, CHAIRMAN, PENNSYLVANIA PuBLIC
UTILITY COMMISSION, ON BEHALF OF THE COMMONWEALTH OF PENNSYLVANIA

Good afternoon, Mr. Chairman and members of the Subcommittee. Thank you for
your Kkind invitation to speak on the role of state regulators in restructuring the
electric industry. I come before you today to discuss the Pennsylvania Public Utility
Commission’s (“PaPUC”) role in electric industry restructuring, and the steps taken
by the PaPUC to foster competition in electric energy generation. | will also discuss
the effects these steps have had on the PaPUC's traditional role in electric regula-
tion, and identify issues the Pennsylvania Public Utility Commission believes should
continue to be addressed by the states as the electric industry changes.

Retail electric competition in Pennsylvania is a success story. It represents the vi-
sion of our Governor, Tom Ridge, the will of our state General Assembly, and the
cooperation of all of the parties involved in the process. Pennsylvania’'s Electricity
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Generation Customer Choice and Competition Act® (“Competition Act” or “Act”) was
signed into law by Governor Tom Ridge on December 3, 1996. The Act provides for
a careful transition to full retail generation choice by January 1, 2001. Sixty six per-
cent of retail electric customers in all classes are already eligible to choose their
electric generation providers. After January 1, 2001, all retail customers will have
the opportunity to choose their electric generation prOVIder The purpose of the Act
is to open up the electric generation market for competition in Pennsylvania. Trans-
mission and distribution services continue to be regulated by the F.E.R.C. and the
PaPUC, respectively.

Pennsylvania’'s Act provides for a four-year transition and phase-in period to pre-
pare utilities, shareholders, consumers and regulators to achieve the maximum ben-
efits of competition. This phase-in period began on April 1, 1997, and will continue
to January 1, 2001, at which time transition to full customer choice will be com-
plete. The purpose of the phased transition was to permit our traditional, vertically
integrated utilities a chance to file restructuring plans functionally unbundling their
services while allowing all parties to grow into competition. The transition has been
challenging, but it has also been a success. Retail customers now have the choice
of who will provide their electricity.

As | come before you today, more than 1.2 million customers in Pennsylvania are
eligible to shop for electricity. | should note that even if one single customer did not
select an alternate supplier, Pennsylvania ratepayers will still save approximately
$458 million in guaranteed rate reductions over the next year by virtue of the econo-
mies of restructuring and mandatory rate relief. However, | am pleased to report
that approximately 400,000 customers say they have already switched to a competi-
tive market supplier. Those who have elected to remain with their traditional utility
have also made a choice—a choice that was not open to them before the passage
of this innovative and dynamic legislation. Pennsylvania’'s consumers are leading
the nation in exploring the benefits of electric choice. These numbers are a strong
indication that Pennsylvania is well on its way to developing a viable competitive
electricity market.

The Act was the result of a considered process. Prior to facilitating the stake-
holder process that led to the Pennsylvania Act, the PaPUC undertook an investiga-
tion into retail competition 2 which concluded after two years of extensive testimony.
Among other things, the investigation confirmed that restructuring the electric in-
dustry at the retail level would be a formidable challenge. On the most basic level,
it is Imperative to balance full retail access and customer choice with the need to
assure utilities and their shareholders a reasonable level of financial stability. Penn-
sylvania’s Competition Act provides a reasonable opportunity for utilities to make
the transition to retail competition and customer choice while preserving their fi-
nancial stability through the opportunity to recover stranded costs—utility assets
rendered uneconomic by the move to competition.

In its role as arbiter and adjudicator in each of the restructuring proceedings
which have taken place since the effective date of the Act, the PaPUC has analyzed
all the evidence submitted in favor of and in opposition to each company’s stranded
costs and has led negotiations among all parties addressing the appropriateness of
each company’s proposed stranded cost recovery. Ultimately, the PaPUC adjudicated
the stranded cost issue for each utility in a way which has proved fair to both the
consumers and the utility shareholders.

The Act also contains a clear set of directives that electric system reliability must
be maintained at present levels, or it must exceed those levels. The PaPUC has
issued competitive safeguards in the nature of a proposed rulemaking and continues
to ensure that utilities adhere to this mandate. Further, the Act guarantees that
all consumer protections now in place under the Pennsylvania Public Utility Code
and its attendant regulations will continue in the new era of customer choice. The
role of the PaPUC in this regard continues, as the Commission modifies its regula-
tions as necessary and adjudicates consumer complaints. The PaPUC has also im-
plemented the universal service provisions contained in the Act, and will continue
to do so through the issuance of orders and the promulgation of regulations as nec-
essary.

Electric industry competition and restructuring transcends state borders. Many of
the electricity generation providers licensed to do business in Pennsylvania are lo-
cated outside of our Commonwealth. Pennsylvania’s Competition Act recognizes that

1 PA H.B. 1509, Session of 1995, 66 Pa.C.S. §2801 et seq., “The Electricity Generation Cus-
tomer Choice and Competition Act”, effective January 1, 1997.

2See, Report and Recommendation to the Governor and General Assembly on Electric Competi-
tion: From the Investigation into Retail Competition, PaPUC Docket No. 1-940032 (July 3, 1996).
http://www.pa.us/PA—Exec/Public—Ugtility/electric—competition
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the interconnected electric system is a regional and national as well as a state re-
source. The PaPUC is committed to working with the federal government and with
other states in the region to accomplish the goals of industry restructuring, open
access and competition. I would be remiss if I did not point out that to date, the
cooperation which the Commission has received from the Federal Energy Regulatory
Commission has been exemplary and indeed indispensable. Open communication
and cooperation between the states and the federal government, as well as within
regions, is essential to realize the full potential of competition. Regional cooperation
is also necessary to maintain system reliability.

Pennsylvania prefers that each state be allowed the opportunity to set its course
into retail competition; however, we recognize that there will be those states who
choose not to act. We therefore submit that the implementation of retail competition
on a national basis by a date certain is a logical and equitable approach that the
PaPUC endorses. In order to insure that all states are subject to the same competi-
tive forces and that no state is disadvantaged by the creation of a new market, reci-
procity, nationally and regionally, is imperative. Accordingly, any federal legislation
which is enacted should contain a reciprocity clause.

Notwithstanding the recognition that federal legislation providing for retail com-
petition is necessary, Pennsylvania’s Competition Act reflects our desire to maintain
a necessary measure of control of our state’s destiny in this area. Accordingly, it is
our hope that any federal legislation would allow the states an opportunity to act
on their own by a date certain and would “grandfather” existing state legislation
to the extent that a states’ actions are not inconsistent with the principles of open
access, on a non-discriminatory basis, for all of the market participants. We have
provided draft language on this subject as an attachment to this testimony.

Additionally, the PaPUC's proposed language includes specific language address-
ing Pennsylvania’s desire to have any federal initiative preserve the states’ author-
ity to collect taxes on energy provided to end users situated within the states, re-
gardless of the source or its location. One of the stated goals of the Pennsylvania
legislation was to make competition “revenue neutral” with respect to tax matters.
The proposed language would ensure that any federal legislation also remains “rev-
enue neutral” as applied to the states.

In the event that federal legislation is drafted which does not contain a
grandfathering clause, the PaPUC submits that the legislation should preserve the
states’ authority to enforce regulations to implement the requirements of the Act,
to the extent feasible, without compromising the legislative intent to open up retail
competition on a state, regional and national basis. Particularly, the PaPUC be-
lieves that any issues relating to system reliability, universal service, retail strand-
ed costs and consumer protections should remain within the states’ jurisdiction.
Pennsylvania has successfully addressed these issues through its Competition Act
and the issuance of Commission orders and regulations, and we hope any federal
legislation will preserve our authority to do so.

The consensus-building process that led to the adoption of Pennsylvania's Com-
petition Act was intense, sometimes contentious, but ultimately very rewarding for
Pennsylvania’s consumers and, | believe, for the electric industry. Managing the
transition from regulation to increased competition has been our greatest challenge.
However, we are confident that our efforts will result in benefits for all Pennsylva-
nians, as they have access to safe, reliable and efficient service at competitive
prices. We will continue, as a state, to do everything within our power to make elec-
tric competition work for Pennsylvania and for the region. We look forward to co-
operating with Congress in an effort to further the goal of customer choice in electric
energy.

I thank you for your attention, your consideration, and | await your questions.

Mr. BARTON. Thank you, Mr. Quain.

We would now like to hear from the Honorable Mr. Craig Glazer
from the great State of Ohio. Your statements in the record in its
entirety, and we’ll give you 7 minutes to summarize.

STATEMENT OF CRAIG A. GLAZER

Mr. GLAzer. Okay. Thank you, Mr. Chairman, and members of
the committee. It is a great honor to testify before you on the sub-
ject of evolving Federal and State responsibilities in electric com-
petition.
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My name is Craig Glazer. I'm the Chairman of the Public Utili-
ties Commission of Ohio, and have served in that role for the last
8 years and under three Governors, at this point.

I have to sort of let you in on a little bit of a secret. One of your
esteemed colleagues on this committee, Representative Tom Saw-
yer—unfortunately, he’s not here; used to work for us. He worked
at the Commission many, many years ago, and we still find memos
from him——

Mr. BARTON. He's complained about that repeatedly. No, he
spoke very positively of it. | think you have 4 or 5 Ohioans on this
committee, so | think your State’s position is going to be well rep-
resented when we get to the mark-up.

Mr. GLazer. Well, that's good. That's good. We like it that way,
and we consider ourselves one of the other great States, along with
the great State of Texas. I've also worked with your esteemed mi-
nority counsel. I spent many years in the law library at Vanderbilt
University trying to figure out this thing called the “Interstate
Commerce Clause” years ago.

We are something of a bellwether for the national mood, as you
all know. On election night, Ohio is one of the swing States that
people watch to get a feeling for what's happening in the national
elections. By the same token, McDonald’'s and Wendy's test mar-
kets products in our cities and towns, and so we kind of consider
ourselves sort of a good indicator as to where the national mood is.
And like Pennsylvania and lllinois, we also were something of a
microcosm of the Nation. We have high costs and low costs in the
same State. We're both a large energy producer and a large energy
consumer. We are coal State. We are also a natural gas producing
State. We have strong transmission systems, have two competing
ISO’s going in our State at the same time, and we have more reg-
istered holding companies under PUHCA, the Public Utility Hold-
ing Company Act, than just about any other State. So we have a
great interest in these issues.

Where are we at? Well, it's interesting. Literally, we are in the
throws of trying to pass electric deregulation in our State. We feel
the heat from my esteemed colleague, Chairman Quain, from Penn-
sylvania. The Governor just last week announced, “We want to get
this done,” and the House and Senate are in intensive discussions.
I literally was faxing back amendments this morning to proposed
legislation. With that being said, how do you get your hands
around this and what can the Federal Government do. That's sort
of the questions | heard this morning. I'd like to propose a path
that would avoid some of the mandate problems, of date certains,
but also be very constructive, | would argue, in moving this issue
forward. Because, | think this is a Federal and State partnership
and think there are important things this Congress can do to move
this forward without stepping over the line and mandating the
States that might not want to move forward.

We've got to come up, in my opinion, with a harmonized plan
that moves forward and serves individual State goals, but has in-
centives, the things that the Federal Government might want to
see happen, as well. But | would definitely—First, I'm going to talk
about what | would recommend you not do and then talk about
what you might do.
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What | would recommend you not do is pull out any one piece
of legislation, repeal the Public Utility Holding Company Act, for
example, and do nothing else. It think that that would be huge
mistake, and there’'s a lot of reasons for that. | think, instead, you
ought to borrow a page from your own Telecommunications Act of
1996, which set up a checklist for States to follow, some incentives
for things to happen, but also provided for some State flexibility.
And | think | would argue that that might be the key here, and
I can talk about that in a minute. But let me go back to sort of
what you shouldn't do and why, taking PUHCA for a minute, |
think it would be a mistake to just rip up PUHCA, to just repeal
it on its own. Let’'s look at PUHCA for a minute. Well, it addressed
a number of issues that we are still talking about today, issues this
Congress dealt with in 1935 that are still issues today. PUHCA
had provisions about corporate structure. We're still talking today
about corporate structure; should people be in this business or that
business. It was an issue back then, an issue today. PUHCA talked
about cross-subsidization from competitive businesses into monop-
oly businesses, from one business into another. That's also a sub-
ject we're still talking about today. PUHCA was concerned about
the effectiveness of State regulation on the monopoly parts of the
business. There are provisions in PUHCA that deal with that. That
is also something we are still dealing with today. And, frankly, the
statute is not exactly ancient. This Congress just modernized it in
1996 as it related to electrics going into the telephone business.
PUHCA, in effect, was a market power statute, because it dealt
with many of these same issues. Is it the right statute for the
1990's? Absolutely not. Does it need modernization? Absolutely, it
does.

With that being said, my fundamental point is, | think, the big-
gest mistake would be to just rip it up without addressing the mar-
ket-power issue in some other way. And it is for those reasons I
ask the committee to consider sort of a different approach where
you would, in fact, adopt a checklist approach. How would that
work. Let’s take PUHCA. PUHCA has line of business restrictions,
its got merger restrictions, et cetera. Those would be lifted under
this model, once the individual States certified that they had ap-
propriate protections under State law that addressed abuses in
market-power by large multi-state holding companies. So a State
that has moved toward retail competition, those utilities operating
in that State would be free of PUHCA, as long as there, in fact,
was some other market-power protection that the State legislature
or State commission had come up with. For a State that doesn't
want to move toward retail competition at all, PUHCA could also
be lifted for those States, but those States would certify that the
effectiveness of State regulation would still be available over a
large multi-state holding company. They would certify that issue.
Just like in the Telecom Act, we certify that certain things have
happened, and then the FCC, in fact, takes some action. So, too,
would | suggest you could use that model.

Now, what happens if one State says, “Well, | don't want to play,
I just want to be a hold-out*? I'd be willing to say, if there's one
State holding out, and it's holding out in a way that's having an
adverse effect on other States, then and only then should there be
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some kind of override provision, some kind of preemption provision.
And there is language in the Federal Telecom Act that dealt with
that. With a State that just didn't want to move forward, the FCC
then had some authority to move forward.

But under this checklist approach, you could craft a number of
things. You could give incentives for the very issues that you
raised. You could give incentives for independent transmission. You
could give incentives for States to resolve stranded costs in a fair
way. You could address all of these issues and have the States
make certifications of them, rather than have this one-size-fits-all
solution being decided here inside the beltway. The bottom line is
I think we can work through this issue, |1 think we can find the
appropriate balance. You did it in the Telecom Act. It hasn't
worked perfectly, but it's a very sound piece of legislation, and I
think if you adopt an approach like that, you might be able to ac-
complish some of the ends. | stand ready to work with this com-
mittee on putting some of these ideas into action.

[The prepared statement of Craig A. Glazer follows:]

PREPARED STATEMENT OF CRAIG A. GLAZER, CHAIRMAN, PuBLIC UTILITIES
COMMISSION OF OHIO

Chairman Barton and Committee Members: It is a great honor to testify before
you on the subject of the evolving Federal and State roles in electricity competition.
My name is Craig Glazer and | have had the honor of serving over the past eight
years and under three Governors as Chairman of the Public Utilities Commission
of Ohio. In fact, my appointing authority and former boss, George Voinovich, now
serves as a U.S. Senator in this Congress as does my former Cabinet colleague, then
Ohio Lieutenant Governor now U.S. Senator Mike DeWine. | bring you greetings
from the Buckeye State, which, coincidentally, is in the throes of legislative debates
on this very topic this week. | want you to know that these are my comments and
not necessarily those of the Public Utilities Commission of Ohio.

As you may know, our state is something of a bellwether for the national mood.
We are often one of the swing states that is closely watched on election night. By
the same token, McDonald’'s and Wendy'’s often test market products in our cities
and towns since Ohio is considered a good testing ground of the tastes and fancies
of the nation.

Not surprisingly, the same is true with the issue of electricity competition. We are
something of a microcosm of the nation on this issue: we have high-cost and low-
cost power in the same state; we are both an energy producer and energy consumer;
we have large reserves of both coal and natural gas; we have strong electric trans-
mission systems; we have two different 1SOs forming with a border which slices our
state in two; and we have more registered holding companies subject to the Public
Utility Holding Company Act (PUHCA) than any other state. For all these reasons,
we consider ourselves something of a bellwether with some unique perspectives from
being both a high-cost and low-cost state.

Although only seventh largest in population, Ohio is the fourth largest energy
consumer in the nation. We are very much part of the industrial heartland of the
nation and our steel and auto industries have retooled and have taken on the inter-
national competition. Because of our heavy industrial base, the issue of electric com-
petition is very important to us. Ohio has high electric costs in the northern part
of our state (up to 12 cents per kWh), and much lower costs in the southern part
of the state. However, we are surrounded by states such as West Virginia, Kentucky
and Indiana, which have lower costs still. Even more pressing, at least two states
which border us, Michigan and Pennsylvania, are aggressively moving forward with
restructuring implementation.

For the third year in a row, our state is attempting to pass comprehensive re-
structuring legislation. The leadership of the House and Senate of the state legisla-
ture are involved, and our Governor, in his State-of-the-State message just last
week, indicated that the time to move forward is now. We've tried to learn from the
good and bad of the states around us. The proposal now on the table, put forward
by a bipartisan working group of state legislators, calls for a number of things:

a. The commencement of full retail competition on 1/1/01;
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b. A “black box” approach to stranded costs wherein a specific company-by-company
time period for recovery of revenues is set forth in legislation, thus avoiding
protracted proceedings;

c. An aggressive stance on ensuring against abuses of market power harming com-
petitive markets. A number of tools are put in place by legislation including:
mandatory independent operation and separation of transmission from genera-
tion; elimination of pancaked transmission rates; large shopping credits de-
signed to provide an approximate 10% up-front savings for residential and com-
mercial customers if they switch providers; an auctioning off of default cus-
tomers after the transition period to avoid the incumbent realizing the hori-
zontal market power associated with incumbency; and, incentives for divesti-
ture;

d. Various state tax reforms to ensure a level playing field between in-state and out-
of-state generators.

We are hopeful that this proposal will be passed by June of this year enabling
us to meet the 1/1/01 start date.

I firmly believe that there is a role for BOTH state and federal legislation in the
area of restructuring of the electric industry. | want to compliment this particular
Federal Energy Regulatory Commission under the leadership of Chairman Jim
Hoecker, and with an excellent group of Commissioner, for reaching out and work-
ing with the states. There is a dual role here that, if we get it right, can lead to
a success story for the nation.

As | mentioned, | firmly believe there is a role for both the states and the federal
government. Because the provision of electric service has BOTH interstate and
intrastate qualities, | think it critical that we come up with a harmonized plan that
moves forward and serves individual state goals while recognizing the national and
international nature of the markets being created. To pull out any one piece, be it
PUHCA repeal, PURPA repeal, or the imposition of mandatory date certains with-
out examining the complex role of how the pieces all fit together, would be a mis-
take. For this reason, | urge the House not to pass stand-alone PUHCA repeal or
mandatory date certain legislation at this time. Rather, | suggest the crafting of a
complementary role for states and the federal government similar to that embodied
in the Telecommunications Act. The 1996 Act hasn't worked perfectly; there have
been state and federal conflicts. But the Congress correctly recognized a dual role
with states setting local interconnection agreements and arbitrating disputes on
local matters concerning same, and the FCC, after mandatory state consultation, ul-
timately passing on the national issue of the Regional Bell Operating Companies’
(RBOC) entry into long distance. The basic framework of the Act was sound, al-
though the FCC and individual states have gotten in trouble when they pushed too
hard one way or the other and tried to occupy the field rather than recognize the
delicate state/federal role.

I think we can achieve a similar harmonized role if we look to and adopt the basic
structure of the Telecommunications Act passed by this Congress in 1996.

Let's look at PUHCA for a moment. PUHCA basically provided for a corporate
structure of this industry which revolved around “home town” utilities locally based
rather than spread across the country. PUHCA, through its geographic integration
requirements and line of business restrictions, was, in effect, a market power stat-
ute—one designed to address the market power abuses as well as the investor
abuses of the 1930’s multi-state holding companies. After all, one cannot forget that
a big part of PUHCA was the recognition of the otherwise inability of the states to
properly regulate a large multi-state holding company operating through many sub-
sidiaries in multiple jurisdictions so as to prevent abuses of markets and customers.
In fact, the statute was just modernized in 1996 by this Congress to include a sec-
tion to address the complex issues of cross-subsidization that can arise when electric
companies enter the telecommunications market. The statute certainly isn't a per-
fect one—it definitely needs modernization, but that's my whole point. We shouldn’t
just rip it up without carefully ensuring that the market power issue, which can
so harm competitive markets, is addressed. The same holds true for PURPA or pro-
visions of the Federal Power Act.

It is for these reasons, that | ask the Committee to consider a “checklist” approach
to federal legislation as was done in the Telecommunications Act of 1996. PUHCA
line of business and other restrictions would be lifted once the states certified that
they had appropriate protections under state law that address abuses of market
power by a large multi-state entity in a state moving toward competition. For a
state not moving toward retail competition, the state would certify that the effec-
tiveness of state regulation over a large multi-state holding company is not im-
paired. There could also be a safety valve for federal preemption of a state if the
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state’s actions in not certifying lead to a “one-state holdout” that is having an ad-
verse effect on interstate commerce.

There has been much talk about the FERC and the states developing incentives
for companies that take steps to structure themselves in a way which fosters inde-
pendent transmission. Companies that participate in 1SOs or otherwise eliminate
pancaking of rates and improve reliability through large multi-state Transco's
should get credit for that under the checklist approach, leaving clear incentives in
federal relief from statutes if the underlying goals are met. Through a checklist ap-
proach, the Congress would be fostering movement toward a restructured industry,
providing a clear path to the industry itself and indicating its intent to be flexible
and respectful of individual state policies rather than holding a gun to the heads
of industrial states or centralizing the solution for the country inside the halls of
FERC, the SEC or this Congress. | would be happy to work further with this Com-
mittee on the development of such a checklist approach.

| also want to briefly discuss the issues of setting a mandatory date certain for
retail electric competition nationwide. At some point, the forces of competition are
going to force a state to open up its markets. But that shouldn’t be done through
Congressional fiat, but rather through the actions of the marketplace and the inevi-
table demands that customers will place on the system. Thus, | would discourage
a date certain approach in favor of a state opt-out approach, so long as the state’s
actions do not unduly harm the interests of other states. | have much respect for
the interests of the low-cost states. | have low-cost power in my own state. But, at
some point, in order to maintain a state's competitive position, the low-cost gener-
ating plants will have to be replaced and then this issue would be faced. It is in
no ones interests to have investors passing over investing in a particular state in
the process.

For all these reasons, | encourage a harmonized approach through the develop-
ment of a checklist, with state certification and appropriate overrides for an errant
state’s refusal to cooperate if such refusal has a serious impact on interstate com-
merce and is affecting the states around it. Regional oversight would be encouraged,
and a harmonized patchwork would be developed that would avoid the problems of
a one-size-fits-all solution on one hand, or the dangers of total inaction on the other.

I look forward to working with this Subcommittee on these concepts in the weeks
and months to come. Thank you for this opportunity to testify today.

Mr. BARTON. We thank you, Commissioner.

Now, | would like to recognize the Honorable Susan Clark from
the Great State of Florida and the Chair noticed with great sense
of envy the show of public affection you gave to Congressman Bili-
rakis as he left the hearing room earlier. We'd hope you would ex-
tend that to all the other members of the subcommittee at the ap-
propriate time.

Your entire statement is in the record and you are recognized for
7 minutes.

STATEMENT OF SUSAN F. CLARK

Ms. CLARK. Well, for a minute, I'm speechless, but if | turn to
the substance of what | want to say, | think I may recover a bit.

Obviously, we disagree on the mandate. And I'm going to put
that aside, because | think we've had questions on that and I'll
await any questions on that particular issue. 1 would only point out
that what savings you might realize depends on where you start
from. If you are a high cost State, you are likely to recognize much
more savings than one that is a low cost State. And | know with
interest, the savings that were articulated with respect to deregula-
tion in Pennsylvania, 1 would only point out to you that recently
we approved a rate decrease in Florida for Florida Power and Light
that will represent over $1 billion in savings to Florida customers
of FP&L over 3 years. That isn't to say, | think that is justification
for continued regulation, but | would only point out that we con-
tinue to look at how our companies provide power and continue to
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look at whether or not it is at the appropriate price. But let me tell
you what we do agree on, and | think there are a number of things
that you can do, Congress should do, and let me start with the first
one, and that has to do with reliability. | think you will get agree-
ments that there needs to be some Federal legislation with respect
to liability. And | believe that authorizing a self-regulating reli-
ability organization to establish mandatory standards for reliability
and operations of the Nation's transmission system are in order.
There is a need for mandatory compliance with reliability stand-
ards and a provision of explicit authority for FERC and for States
to enforce those necessary standards. | would note that we have
been working with Bonnie Suchman and we have worked with
FERC. There is a sticking point on the language on the savings
clause with respect to what jurisdiction and the authority the
States might have with respect to reliability. And on that point, |
would remind you that when the lights go out, it's not likely that
they will call you all, it's not likely they will call up here to Wash-
ington; they are going to call our Governor, and the Governor is
going to, in turn, call us at the Public Service Commission. So, in
course, we feel if we are going to be held responsible for it, we
should have some responsibility in that area. The other thing is,
with respect to market-power, | think there are areas in which we
will need your assistance in ensuring that there is not an abuse of
market power. We recommend, for instance, authorizing, but not
mandating, the formation of voluntary regional transmission orga-
nizations or other kinds of entities to promote regional reliability
and fair and nondiscriminatory open access.

You know that FERC, at this time, has undertaken a proceeding
to hear from the States on that subject and hopefully come to some
resolution with respect to those areas that would like their help
and those areas that they think need further guidance. | can tell
you that in Florida, in response to FERC's concern about the fair-
ness and nondiscriminatory nature of the transmission system, we
have workshops, where the transmission owning utilities, the
transmission dependent utilities, and all interested parties are try-
ing to work out exactly how we can manage, and by that I mean
plan and operate the transmission system in Florida, to the advan-
tage of everyone. | attended one of those workshops this last Mon-
day and I can tell you that there is movement on the part of trans-
mission owning companies to accommodate those concerns, so that
we can have a truly fair and nondiscriminatory open process.

With respect to PUHCA reform, | think it's appropriate to repeal
PUHCA, provided that there are other measures to guard against
market power abuses. And the repeal of PUHCA should include a
provision that State commissions and FERC continue to have ac-
cess to holding company books and records.

Finally, | agree with the idea that PURPA should be repealed.
I would note that our commission hasn't taken a formal position on
this, at this point. But, it would seem if you were going to have
an open competitive market for generation, a mandatory obligation
to purchase is inconsistent with that. I would point out that I think
we should be careful in any PURPA legislation, with respect to
mandating stranded cost. | think that PURPA contracts should be
handled in the same way utility investment is handled that might



101

be stranded. There should be an obligation to mitigate those costs.
I believe the State commissions are in the best position to deal
with stranded cost. They are likely to have been involved in the de-
cision in the first place, with respect to those investments or the
contracts. And so, they have some ideas as to the way they may
be mitigated and the fairness of the recovery, with respect to them.

I suppose I'm here as one of those States that has not moved for-
ward with retail competition and, at this point, there is nothing on
the horizon with respect to State legislation to do that. But, |
would point out that we have been a leader in bringing competition
to our regulated industries, when we think it's a good idea. We
have had competition in the wholesale market importer since the
late 1970's. We have what is called a broker system. We mandated
the formation of the broker system and then provided incentives to
utilities to buy and sell their power on that system, so the lowest
cost generation would be the next generation to be dispatched at
any time.

Also, with respect to telecommunications, we passed our Tele-
communications Deregulation Act in 1995. We found local competi-
tion would be beneficial, and so we moved to introduce that com-
petition.

I make those comments today in response currently to Ms.
Moler’'s comments, with respect to mandating retail competition. In
my mind, it assumes that State regulators and State legislators
will not move to do that, when it is in the interest of the people
of the State they represent. | think that's a false premise. We will
move to do that when we see the benefits of it. And with that, |
will turn my time over to Ms. Smith.

[The prepared statement of Susan F. Clark follows:]

PREPARED STATEMENT OF SUSAN F. CLARK, FLORIDA PuBLIC SERVICE COMMISSION

Mr. Chairman and members of the subcommittee: Good afternoon. My name is
Susan Clark. I am a Commissioner on the Florida Public Service Commission and
Chair of the Committee on Electricity of the National Association of Regulatory Util-
ity Commissioners, commonly known as the NARUC. Today, | am here representing
the Florida Public Service Commission (Commission). | have submitted a written
statement that I respectfully request be included in today’s hearing record.

I understand this subcommittee may soon be dealing with profound issues sur-
rounding changing the electric utility industry. You have asked me to offer my opin-
ion as to what issues require federal intervention to restructure this industry, what
areas are best left to state authority, and what areas are best addressed by joint
state/federal authority. Before responding, | would like to take just a few brief min-
utes to give the historical backdrop and explain why we find ourselves at this junc-
tion in reforming the electric industry. For over a half century, state public utility
commissions (PUCS) have been charged with the duty of regulating the retail rates
and services of electric, gas, water and telephone utilities operating within their re-
spective jurisdictions. We have the obligation under state law to assure the estab-
lishment and maintenance of such energy utility services as may be required by the
public, and to ensure that such services are provided at rates and conditions which
are just, reasonable and nondiscriminatory for all consumers.

The Energy Policy Act of 1992 (EPAct) injected a mandatory open access require-
ment for the transmission system that acted as a catalyst to promote and encourage
wholesale competition. Wholesale competition is the sale and purchase of bulk
power between utilities and suppliers which will ultimately be delivered to the end-
use customer by regulated companies. Both before and after the competitive changes
brought about by the EPAct, the U.S. has enjoyed the most economical electricity
rates among the Western industrialized nations not heavily dependent on hydro-
power. Times and fashions change, of course, and now the electric utility industry
is one of the last regulated industries to undergo the transformation from a monop-
oly franchise to an open access system. States are taking the lead in promoting this
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change when the state PUC and legislature have judged it to be in the public inter-
est.

Some seventeen states have gone beyond the EPAct and have adopted retail elec-
tric restructuring programs that enable end-use customers to choose among energy
suppliers while ensuring the safety, reliability and quality of electric services. A
substantial number of other states are examining whether and when to permit re-
tail access.

While some argue that this level of activity is insufficient, the states that have
adopted retail open access electricity programs are home to nearly half of the na-
tion’s population. All this activity has taken place within the last three years, and
| believe states will continue to pursue restructuring programs if those programs
benefit the retail customers.

The states pursuing retail open access are acting with great care and precision
to ensure the continued reliability of electric services, universal access to retail serv-
ices and public benefits previously provided by a vertically integrated industry.
Careful review of these activities discloses that state restructuring initiatives con-
tain many common elements: customer choice, functional unbundling, pricing re-
form, stranded cost recovery, protection of public benefits, market power mitigation,
and mechanisms to support emerging regional markets. It should also come as no
surprise that the timing and implementation of such initiatives differ from state to
state in ways that reflect local customer needs and other market realities including
such factors as climate, demographics, indigenous resources, environmental impacts,
past choices of technology, current resource preferences, system capacity, geography,
and form of utility ownership—to name a few.

It is just this attention to detail that warrants that the states continue to have
the ultimate responsibility for deciding if and when retail competition is permitted.
| strongly believe that it would be a mistake for any federal legislation to require
a mandated date certain for retail competition. Clearly, a federally mandated one-
size-fits-all approach cannot and will not account for the unique concerns and cir-
cumstances of the individual states. We have seen confusion created by the fed-
eralization of the telephone industry. Therefore, my most important message as a
regulator of a state that is taking a more deliberative view of retail competition is
to not force a federal mandate on us. Recently, commissioners from 23 states (The
Low-Cost States Initiative) addressed a letter to members of Congress confirming
this stance.

ESSENTIAL ELEMENTS OF FEDERAL LEGISLATION

Federal Energy Regulatory Commission’s (FERC) Order No. 888 spurred the cre-
ation of a competitive wholesale power supply market and is still in the early stages
of development. We believe it prudent for Congress to not risk disrupting these poli-
cies through prescriptive national models, but rather consider targeted and focused
legislation that facilitates state restructuring efforts. Congress can take steps to
help the states by removing uncertainty and reducing the prospect of tortuous litiga-
tion. | believe there are four areas where federal action would be helpful in facili-
tating electric restructuring. These four areas include reliability, market power, and
PUHCA and PURPA reform. Let me address each one of these in some detail.

As | mentioned earlier, the EPAct opened up the transmission grid to promote
wholesale competition. Retail competition has imposed even more demands on the
nation’s transmission system in terms of more transactions, greater power flows,
and therefore higher risks of power interruptions and system failures. It is impor-
tant to keep in mind that the overwhelming number of transmission lines that have
been constructed were primarily designed to serve native retail load. Over time, util-
ities extended transmission lines to import and export limited amounts of power and
to help backup each other’s electrical control areas. The system was not designed
to act as a huge seamless network to transmit bulk electric power around the na-
tion, but FERC Orders 888 and 889 specifically intend for these systems to perform
this function.

Historically, regional coordination councils have operated voluntarily in geo-
graphic areas with interconnected transmission or control areas to maintain reliable
and uniform standards for all users of the transmission system. These voluntary
and regional councils operate under the auspices of the North American Electric Re-
liability Council or NERC. Again, these are voluntary associations with the common
objective of maintaining a safe and reliable transmission system.

However, with the increased volume of users and new competitive users of the
system, the NERC recognized the need for a more open and representative council
that would balance the needs of both the historical owners of the system (i.e. the
regulated utilities) and the new competitive users created by FERC Orders 888 and
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889. The NERC has worked on legislation that would authorize this self-regulating
entity to establish mandatory standards for reliability and operations of the nation’s
multi-transmission regions.

Both the NERC and the NARUC have concluded that Federal legislation would
be useful in this area. In fact, the NERC has voted to move forward with specific
language this year. While | do have some concerns about the specific NERC legisla-
tion because of its lack of mention of any role for the states in ensuring planning
and operational reliability, I am personally convinced that any authorizing legisla-
tion to give certain regulatory powers to the NERC is needed. Any such legislation
should explicitly confirm the public interest in transmission grid reliability, the need
for mandatory compliance with reliability standards, and a provision of explicit au-
thority for the FERC and the states in cooperation to enforce the necessary stand-
ards. | emphasize the cooperative nature of this task. This kind of focused legisla-
tion would further the goals and objectives of the FERC Orders and therefore en-
courage wholesale competition.

As you consider reliability legislation, I would encourage you to remember that
the state commissions are the ones that have the ultimate responsibility for keeping
the lights on, and we are the ones who are held accountable when the lights go out.
When there is an outage of an essential service like electricity, utility customers do
not call, nor should they be expected to call, the NERC, the FERC or the DOE.
Rather, customers call the staff and commissioners of the individual state PUCs.
Our legislative leaders and governors also call us to find out when the problem will
be resolved.

Secondly, Federal legislation should authorize, but not mandate, the formation of
voluntary regional transmission organizations or other kinds of entities to promote
regional reliability, and fair and nondiscriminatory open access. Some movement in
this direction is happening with the recent announcement by the FERC that it in-
tends to consult with the states to explore such organizations. The DOE recently
transferred its authority under Section 202(a) of the Federal Power Act to the FERC
with the stated purpose in its news release to, “provide the FERC with the author-
ity to establish boundaries for 1SOs, or other appropriate transmission entities
which could aid in the orderly formation of properly sized transmission institutions
and enhance the development of ISOs in a rational, comprehensive manner.” The
FERC recently issued a Notice of Consultation to pursue this stated objective. | am
optimistic at this time that the voluntary and cooperative approach that I am advo-
cating will be championed by the FERC.

The third area in which federal legislation would be helpful is in repealing the
Public Utility Holding Company Act (PUHCA) and the Public Utility Regulatory
Policies Act (PURPA) provided certain conditions are met. As you may recall, the
PUHCA statute was established during the 1930s to give regulatory oversight to
multi-state utility holding companies. With today’s dramatic transformation of this
industry and the many mergers and acquisitions that are occurring, the PUHCA ap-
pears to have outlived its usefulness. The PUHCA law probably is inconsistent with
the goals of a highly competitive wholesale and retail market, but states do not have
the authority to grant waivers or exempt utilities from the provisions of this act.
There is, however, concern that some states may not have the authority to address
market power issues. In light of this concern, Congress should specify in any repeal
of the PUHCA that state commissions and FERC have access to holding company
books and records.

Finally, with respect to PURPA, | would recommend that this statute be repealed,
but that any existing contracts not be abrogated. Please note that our Commission
has not formally addressed this particular point, however, so my comments here are
my own. This statute derives from the late 1970s when this law required utilities
to purchase power from qualifying cogeneration facilities at full avoided costs. Now,
with a vibrant wholesale market, this requirement simply burdens retail customers
with long-term power obligations that are usually above market rates. However, any
legislation on this issue should preserve state utility commissions’ authority to re-
quire electric utilities to mitigate costs associated with above-market contracts.

HELPFUL ELEMENTS OF FEDERAL LEGISLATION

Florida has not taken steps to introduce retail choice. Nevertheless, we recognize
that other states have found such restructuring efforts to be in their best interests.
To that end, we believe legislation should be aimed at assisting those states’ efforts
by:

» Affirming states’ authority to order and implement retail access/customer choice
programs free from the threat of preemption under the Commerce Clause or the
Federal Power Act;
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* Affirming states’ authority to impose wires charges to support the recovery of
stranded costs, state-sponsored energy efficiency and/or environmental pro-
grams, and universal service programs;

» Clarifying state jurisdiction to regulate rates, terms and conditions of unbundled
retail transmission services;

* Affirming states’ exclusive jurisdiction over the rates, terms and conditions of re-
tail electric services.

With these issues resolved legislatively, while continuing to accord states the dis-
cretion to determine whether, when and how to open retail electricity markets to
competition, states would be confident of their legal authority to move forward on
restructuring efforts. Without these changes, states contemplating market reforms
may find themselves in the position of states like Michigan and New Hampshire
where federal court litigation, although not yet successful in attacking state pro-
grams, has slowed restructuring processes.

CONCLUSION

While many believe that wholesale competition provides the vast bulk of any
uncaptured economic efficiencies for ratepayers, | respect the fact that many states
have concluded that additional benefits are to be gained from direct retail access.
In Florida, we are carefully watching the more experimental states to learn what
models work and what lessons are applicable to Florida. At this time, neither the
Commission nor the Florida legislature has opted to initiate the necessary changes
to permit retail access. Just last week however, the Commission did approve a peti-
tion for determination of need for the state’s first merchant power plant that will
be constructed to compete on the wholesale level. While still subject to judicial re-
view and approval of our governor and cabinet, this project is a major step in pro-
moting ever greater wholesale competition in Florida.

The states are now performing their historic role as laboratories to test how the
words “greater competition for retail consumers” can be turned into real-world serv-
ices that customers will buy. As the FERC moves forward in its implementation of
Order 888, the state commissions and legislatures must be allowed to continue to
experiment with retail access, including customer choice initiatives. As the con-
sequences of competitively-based wholesale markets become clearer, states are put-
ting in place complementary retail policies which are adapted to regional market
conditions. State commissions are developing and implementing compatible retail
policies which preserve reliability, prevent the stranding of “public goods,” ensure
consistency with environmental values, minimize cost shifting, provide for stranded
cost recovery, and most importantly, improve economic efficiency. Over time, states
will work together, as some are now doing, to devise and implement regional institu-
Eons to adapt their regulatory responsibilities to the reality of regional power mar-

ets.

If Congress chooses to act in this area, any federal legislation should preserve
broad state authority to implement these policies flexibly in response to the condi-
tions in local retail markets. The development of retail customer choice should be
implemented in a manner that respects these differences. In our view, that can only
happen if decision makers closest to these conditions—State commissions and legis-
latures—enjoy the flexibility to adapt pro-competitive policies to the needs of local
retail consumers. In the weeks and months ahead, my colleagues and | look forward
to working with Congress, with our colleagues at the FERC, and with all interested
parties to develop workable policies that support an efficient and environmentally
sound electric services industry that meets the needs of all retail customers.

Mr. BARTON. Thank you, Ms. Clark. We would now like to recog-
nize last, but not least, the commissioner from the great potato
State of ldaho——

Ms. SMITH. That's right.

Mr. BARTON. Ms. Smith, and point out that when Congressman
Craig was in the House, he had a photograph, and | don't know if
he still does, on his Senate office wall of Marilyn Monroe in an
Idaho potato sack.

Ms. SmiTH. Well, | think everyone would look good in an Idaho
potato sack.

Mr. BarRTON. Well, Ms. Monroe did look very good in a burlap
Idaho potato sack.
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Ms. SMITH. Just eat them spuds.
Mr. BARTON. Your testimony is in the record in its entirety and
you're recognized for 7 minutes.

STATEMENT OF MARSHA H. SMITH

Ms. SMITH. Thank you, Mr. Chairman, and members of the com-
mittee. It's a great honor to be here. Although | would note that
airline deregulation may work differently, my ticket here was
$1,764. But, you're worth it.

Mr. BARTON. Doubt that.

Ms. SMITH. Well, maybe I'm worth it.

Mr. BARTON. That's definitely true.

Ms. SMITH. | just want to make some brief remarks, basically re-
acting to comments that | heard earlier today in opening state-
ments and from questions of members, because, like you say, my
comments are in the record. And | am definitely here as a State
that's not going to retail competition anytime soon. And | guess I'd
like to point out first of all, in my mind, competition is not a goal.
Competition is a tool, just like regulation is a tool. And the ques-
tion is: when and where do you use which tool to bring adequate,
reliable, and reasonably price electric service to consumers.

Many opening remarks seem to be based on the assumption that
retail competition in this industry will benefit all Americans. And
I don't believe that's a foregone conclusion or a self-fulfilling proph-
ecy. Instead, | would like to turn that back to you, as a challenge:
if you're going to do something, it has to benefit all Americans. And
I think that's a big challenge.

And, of course, the key is: first do no harm. So far in the past
3 years plus of working on this issue, Idaho hasn’t found a way to
make that happen for our citizens, so that they will all benefit. We
enjoy some of the lowest electric rates in the Nation, due in part
to a longstanding active wholesale market in the northwest and the
west, a market that existed before the Energy Policy Act of 1992,
and | might add a market that's essential to Idaho as a net power
importer.

Another key to our uniqueness in the northwest is the predomi-
nance of hydroelectric generation, both publicly owned and pri-
vately owned dams, immense in scale and generation output, both,
of course, not without its own set of concerns and problems. Given
our circumstances, Idaho has adopted a go slow approach. Just be-
cause we've said be cautious, don't rush into it, and know what
you're doing before you do it, doesn't mean we haven't done any-
thing.

As pointed out in my written remarks, the Public Utilities Com-
mission has instituted several pilot programs with our investor-
owned utilities. Results of one showed some savings in the first
year of a 2-year pilot, and a change in the wholesale market meant
there were no savings for those participants in the second year
and, therefore, they were not anxious to have the pilot continued.
And at its end, it was terminated. In another pilot, they got no one
to sign up for it.

So, | guess another approach we took for which the Commission
was criticized is for a large industrial customer. We allowed them
for half of their load to be priced at a market rate. In other words,
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they buy and sell power through their local utility, but the utility
does it at their direction, and they're essentially playing the mar-
ket. Reports are that they've learned a lot. They may be marginally
ahead price-wise. The price varies, so sometimes they're up and
sometimes they're down. But, the important thing they told me to
point out was that this contract has been operating in a time of ex-
ceptionally good water conditions, where power is plentiful, low-
cost power is plentiful in the wholesale market. So, everybody is
kind of concern what happens when we don't have a good water
year and low cost power isn't plentiful. Because, if they're barely
saving money now, we don't know what will happen in the future.
And if this sophisticated large industrial customer can’'t save a lot
of money, we worry for the other customers.

The region has also been very active. | think several years ago,
the four Governors of the northwest States, Washington, Oregon,
Idaho, Montana, developed a regional review committee that gave
several recommendations. And out of that has come a subscription
process for the power of Bonneville Power Administration, which,
as you know, is a large Federal power marketing entity in our re-
gion. So the region hasn't been inactive and has been going forward
in the manner that they see might benefit our citizens.

We've, also, been working hard on the area of interconnection.
The western interconnection has a group that works regularly to-
gether, called the Committee for Regional Electric Power Coopera-
tion or CREPC. We meet at least twice a year on these important
issues. It includes Canadian provinces and also some States of
Mexico, because the interconnection is international in scope. And
I think one of the most important things that Ms. Moler mentioned
in her list today, but which she didn't emphasize in her oral com-
ments, was that you should recognize the regional nature of mar-
kets and allow regional solutions. And I'm a strong proponent of
that, because | think the west has a system set up to address
issues of a regional nature that come up and to see that the region
solves its own problems.

Mr. Chairman, | said | wanted to be brief. I found your questions
very interesting, and | enjoy that interaction. So, I'll just close with
the comments of one of my colleagues in Montana, who when | said
I was coming here to do this and did he have any suggestions, he
said, well, for sure, there shouldn't be a Federal mandate. He said,
every State should be free to do it, even like Montana, to do it in
the wrong way at the wrong time.

Thank you, Mr. Chairman.

[The prepared statement of Marsha H. Smith follows:]

PREPARED STATEMENT OF MARSHA H. SMITH, IDAHO PuBLIC UTILITIES
COMMISSIONER

Good morning. | would like to thank Chairman Barton for this opportunity to ad-
dress the United States House Subcommittee on Energy and Power. This valuable
process of defining our respective roles in the evolving era of electric restructuring
will serve the best interests of the American public.

The first issue I've been asked to address this morning is a review of the State
role in electric regulation. Idaho law requires the regulation of investor-owned elec-
tric companies, of which there are three, but not municipal and cooperative electric
providers. Eighty percent of Idaho citizens are served by regulated investor-owned
electric companies. Idaho's electric companies are protected from encroachment by
other service providers through the state’'s Electric Supplier Stabilization Act. Un-
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less the incumbent provider consents to allow service by other providers, it has an
exclusive right to serve in the geographic area assigned to it.

In its regulatory authority, the Idaho Public Utilities Commission has quasi-legis-
lative and quasi-judicial as well as executive powers and duties. In its quasi-legisla-
tive capacity, the Commission sets rates and makes rules governing utility oper-
ations. In its quasi-judicial mode, the Commission hears and decides complaints,
issues written orders similar to court orders and may have its decisions appealed
to the Idaho Supreme Court. As an executive agency, the Commission enforces state
laws affecting the utility and transportation industries.

Idaho residents consistently enjoy some of the least expensive electric service in
the nation, according to surveys conducted by the National Association of Regu-
latory Utility Commissioners (NARUC), the Edison Electric Institute and the En-
ergy Information Administration of the U.S. Department of Energy.1

According to NARUC, lIdaho’s electric utilities—Idaho Power Co., Avista Utilities
and PacifiCorp (application on file to merge with ScottishPower)—ranked 1st, 6th
and 25th among the investor owned utilities nationwide with the least expensive
rates for residential customers during the 1996-97 winter season.

Our role, then, as state utility regulators is to ensure our citizens continue to
enjoy affordable, adequate and reliable service from providers, which are assured a
fair, reasonable and just return on their service to and investment in Idaho.

The second issue | have been asked to address this morning concerns any “dra-
matic changes” occurring at the state level and within the electric industry which
may require changes to the state role in regulating our electric service providers.

Let me begin by saying that electrically, Idaho is in the Northwest and part of
the Western Interconnection. The key to the uniqueness of the Northwest is its
hydro predominance, both federally- and privately owned dams immense in scale
and generation output. In addition there is a major federal presence in transmission
and an already advanced integration of power markets. The Western Interconnec-
tion will continue to be, in essence, electrically separated from other Interconnec-
tions in North America. Thus, the power market for western consumers is defined
by the boundaries of the Western Interconnection.

As far as any “dramatic changes” occurring at the state level and within the elec-
tric industry, there really haven't been any as far as Idaho is concerned. Initially
in ldaho, as the national debate over restructuring the electric industry heated up,
there seemed to be a sense of urgency to figure out what was happening before we
got run over. Now that some states have taken steps, however, many problems and
unintended consequences seem to have arisen even in states that actively sought
to restructure in their belief it would be a real source of relief from high costs. The
blush is off the rose, so to speak, and low cost states feel a little more comfortable
stating openly the real doubts we have had from the outset.

As a low-cost energy state, Idaho has been and remains very interested in the role
federal and state policy makers have in restructuring the nation’s electric industry.
And while our perspective and concerns may appear somewhat unique to members
of this committee, particularly those esteemed members from high-cost energy
states, | can assure you that nearly half the states in the Union 2 share Idaho’s con-
cerns and they too are determined to play a vital part in defining and fulfilling
these roles.

The Low Cost Electricity States Initiative3, in brief, states, “As a restructured
electric industry becomes a reality in many parts of the nation, little attention has
been given to the concerns of low cost states...these low cost states are being pres-
sured into opening their electric industries to competition with little or no consider-
ation of the effects on native retail customers.”

This is an important document and | strongly encourage the members of this com-
mittee who may not already be familiar with it to study the Initiative closely as it
represents the views of 23 states.

Because we could not find a clear potential for significantly lower rates, the Idaho
Public Utilities Commission in 1996 issued Order No. 26555 (Case GNR-E-96-1)
which stated that we should be “cautious with respect to an outright deregulation
of Idaho’s electric markets.” Because our citizens already pay some of the lowest
electric rates in the nation, deregulation may actually result in lower quality of

1Attachment #1

2Low Cost Electricity States Initiative signed by the Commission’s of Alabama, Florida, Geor-
gia, lIdaho, Indiana, Kentucky, Louisiana, Minnesota, Mississippi, Missouri, Montana, North
Carolina, North Dakota, Oklahoma, Oregon, South Carolina, South Dakota, Tennessee, Utah,
Virginia, Washington, West Virginia and Wisconsin.

3 Attachment #2
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service. We also believe that deregulation has the potential to introduce significant
rate volatility—something we know from past experience that customers do not like.

Before proceeding to the third and final topic of discussion this morning, |1 would
like to take a moment to address the Committee’s inquiry pertaining to what spe-
cific restructuring issues are best addressed at the state level. Let me just say that
the decision on whether to authorize retail competition with a state remains and
must continue to remain a state decision.

This brings me to the third issue you have asked me to address...a review of the
steps taken by Idaho to open its retail markets.

It has been almost two years ago that | appeared here and reported to this sub-
committee that our Legislature had appropriated $100,000 to fund a committee to
study electric restructuring. Their work has led to a series of generally negative con-
clusions indicating a feeling that electric restructuring is more likely a source of
peril than of benefit for the state of Idaho. The legislative report#4 also vigorously
reinforces my earlier testimony to this subcommittee that water resource questions
of the sort unlikely to even appear on the national scale are of vital importance to
any consideration of electric restructuring in ldaho as well as for other Northwest
states.

In it's final report to the Idaho Legislature, the legislative committee formed and
funded to study electric restructuring made seven recommendations. The first two
of these seven recommendations are strong position statements that best sum up
the political and, perhaps, social position in Idaho toward electric restructuring.
Recommendation One: “The Committee recommends that our Congressional delega-
tion vigorously oppose further deregulation at the federal level.” Recommendation
Two: “The Committee recommends that no state legislative actions be taken at this
time that would encourage retail electric power restructuring.”

The lIdaho legislative committee on electric restructuring has been extended by
the current Legislature, but their focus seems to have become even more clearly,
how can ldaho protect itself from restructuring.

Although Commission Order No. 26555 encouraged a cautious approach to electric
restructuring for Idaho, it also encouraged utilities and other interested groups to
continue to make innovative proposals. The Idaho Commission has approved several
utility pilot programs that allow for limited tests of retail access.

Two of these pilot programs were conducted by Washington Water Power Co., how
known as Avista Utilities, and the third was conducted by the Idaho Power Co. The
two Avista pilot programs targeted industrial, commercial and residential cus-
tomers. The two programs combined had a total eligible customer base of 5,581. Of
that base, the two pilots attracted 66 participants. Out of fairness, it should be
noted that 61 participating customers did realize some small savings in the first
year of the retail pilot. Those savings, however, had completely disappeared by the
pilot's second year of operation. The pilot program offered by Idaho Power Co. to
11 of its industrial customers failed to attract even one participant.s

The Commission has also approved a special contract between Idaho Power and
its largest customer that some opponents claimed was a de facto restructuring pilot.
The contract allows Idaho Power's largest customer—constituting 20-percent of
Idaho Power’s total load—to shop on the market, through an Idaho Power employee,
for half its power needs.

Early results of this contract seem to indicate that even this major customer,
whom one would expect is sophisticated enough to fend for itself in a market envi-
ronment, has not fared any better during the first few months of trying the market
than it would have with regulated rates. It is important to note that the Northwest
has experienced banner water conditions since the approval of this contract. Thus,
power has been plentiful and low priced on the wholesale market. If this type of
customer doesn’'t benefit under these favorable circumstances, what will happen to
the majority of Idaho's small commercial and residential customers as they try to
cope with real market choices?

The Idaho Commission will continue with a number of efforts aimed at bringing
our state closer to full and informed participation in a restructured electric environ-
ment®, but past programs and their numbers graphically illustrate the definite lack
of interest for electric restructuring in Idaho and other low-cost energy states.

Given this resistance by state lawmakers, a coalition of 23 states and customers
overcome with a complete and utter lack of interest to engage in pilot programs imi-
tating free-market conditions, we in Idaho do not feel federal authorities should sim-
ply impose a “one size fits all” mandate on the theory that deregulated electric con-

4 Attachment #3
5 Attachment #4
6 Attachment #5
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ditions may—and | emphasize the word “may”—benefit some customers in the high-
cost energy states...states that comprise less than half of the country.

It is the role of citizens and authorities at the state level, and where appropriate,
the regional level—not federal lawmakers, agencies or commissions—to decide and
shape this issue according to our own energy use patterns, geography, market dy-
namics, values and interests.

If Congress is to consider electric restructuring legislation, a “Northwest Chapter”
should be incorporated to address the unique situation and circumstances of Idaho
and her Pacific Northwest neighbors. This Northwest Chapter must also include
provisions for the future of the Bonneville Power Administration.

Most importantly, the states must have assurances that any federal legislation
will not force local utilities to renounce their native service areas in order to survive
in a restructured environment. And finally, if you determine that some federal elec-
tric restructuring policy is unavoidable, we implore you to develop this policy to
allow for regional differences. The states can work out regional differences within
the context of broad federal policy guidelines, but without federal interference.

In closing, | would again like to thank you for this opportunity to address the sub-
committee. ldaho has taken a proactive approach to determining what will work
best for Idaho industry and ldaho consumers. We are a fiercely independent sort
in Idaho and while we believe the federal government should address broad prin-
ciples that are of national necessity, the details of implementing those principles
and other matters that are local and regional in nature really belong and must re-
main under state jurisdiction.

ATTACHMENT 1

Residential Electric Service
Monthly Cost for 1,000 kWh
As of July 1, 1698

it oS
Ii68Y( i Xl

Source: EE! Residential, Commercial, indirstrial bils; (mvestoe-Ownas Utitiiax.



110

Large industrial Electric Service
Momhly Cost for 5,000 kW and 2,500,600 kWh
As of July 1, 1998
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Small Commercial Electric Service
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COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION
730 SCHENKEL LANE
POST COFFICE BOX 615
FRANKFORT, KENTUCKY 40602
WwWw psc.stets Ky .us
(502) 564.3940

FOR IMMEDIATE RELEASE: CONTACT: Neal Fitch
December 10, 1998 {502) 564-3840

LOW COST ELECTRIC STATES VOICE DEREGULATION CONCERNS TO
CONGRESS

Today, some 23 State Public Utility Commissions of low cost energy
states joined together to inform Congress of various concerns regarding electric
restructuring.

Currently, Congress has several bills relating to electric restructuring
under consideration. As this debate has reached a national level, a majority of
ihe low cost energy states have become concemed that several issuss which
directly affect them may not be given adequate consideration.

A letter addressing these concerns was sent by the utility commissions to
Congress for consideration. These low cost states are asking for the ability to
determine whether electric restructuring is appropriate on a state by state basis
without a federal mandate.

The letter states, *,.. We want {0 ensure that low cost states have a
“National Vaice” in the debate; that Congress understands how “Low Rates”
serve consumers and states in a variety of ways; that *Rural Electrigity Rates”
are not disadvantaged; that “Stranded Costs” are given thorough consideration:
and that “Economic Development” advantages are not eroded by restructuring.”

Attachment #2

AN BOUAL DPPORTUNITY EMPLOYER WWF/D
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The letter further states, "We do not want to impede the progress of any
state that has decided to implement a competitive retail market in order to bring
choice and lower electric rates to thelr consumers. We do, however, want to
make sure that Congress gives equal consideration to the issues facing the iow
cost states”

The 23 state commissions include: Alabama PSC, Florida PSC, Georgia
PSC, idaho PUC, Indiana URC, Kentucky PSC, Louisiana PSC, Minnesota PSC,
Mississippi PSC, Missouri PSC, Montana PSC, North Carolina Utilities
Comimission, North Dakota PSC, Oklahoma Corporation Commission, Oregon
PSC, South Carolina PSC, South Dakota PUC, Tennessee Regulatory Authority,
Utah PSC, Virginia State Corporation Commission, Washington Utilities and
Transportation Commission, West Virginia PSC, and Wisconsin PSC.

Of these 23 states, the average retail electricity price is 5.52 cents per
kilowatt hour, more that one cent below the national average of 6.87 cents per

kitowatt hour.

AN EQUAL QPPORTURITY EMPLOYER NFID
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December 3, 1998

«Name»
«address»
«city»

Dear Senator «LastName»:

Congress currently has under consideration several bills relating to restructuring the eleciric
industry in this country. As this debate has reached the national level, we are concerned that
several issues directly affecting low cost electric states may not be given adequate consideration.

The issues that are driving restructuring in higher cost electric states are very different from the
situation in lower cost electric states. We do not want to impede the progress of any state that
has decided to implement a competitive retail market in order to bring choice and lower electric
rates to their consumers. We do, however, want to make sure that Congress gives equal
consideration to the issues facing the low cost states.

The Low Cost Electricity States Initiative includes twenty-three NARUC member public utility
commissions. The five issuc bricfs arached represent a consensus among the undersigned
participants and focus on a handful of the most important issues in restructuring. In short, we
wanl {o ensure that low cost states have a “National Voice” in the debate; that Congress
understands how “Low Rates” serve consumers and states in & variety of ways; that “Rural
Electricity Rates™ are not disadvantaged; that “Stranded Costs” are given thorough consideration;
and that “Economic Development” advantages are not eroded by restructuring.

‘While these issues are vitally important to changes in the electric industry, it should be clear that
there are other 13sues not discussed here which are of equal importance to all states. These
subjects include reliability of the electricity grid, universal setvice, and environmental
responsibility.

AN EQUAL OPPORTUNRITY EMPLOYER MF/T
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Page Two

We would like to point out that the National Association of Regulatory Utility Commissioners
believes that the decision 1o alter the relationship between electricity consumers and their retail
utilities should he left solely 1o state legislators, utility regulators, and their constituents. This
was first expressed in NARUC s “Principles to Guide the Restructuring of the Electric Industry”
in July 1996 and reiterated in 2 resolution passed in November 1996 at our annual meeting. This
“Resolution Regarding Eleetric Industry Restructuring Legislation” is explicit that states should
have “exclusive jurisdiction...to implement retall competition under appropriate State laws and
policies.”

We hope these issue brefs bring the concerns of the Low Cost Electricity States Initiative to
your attention. Without question, the outcome of electric restructuring will have a profound
effect on our economy and the way we live. In this matter, Congress should allow the states to

determine the appropriate course of action for our constituents.

Sincerely yours,

Alabama Public Service Commission
Florids Public Scrviee Commission
Georgia Public Service Commission
{dsho Public Udlities Commission
Indiana Utility Regulatory Commission
Kentucky Public Service Commission
Louisiana Public Service Commission
Minnesota Public Utilities Commission
Mississippi Public Service Commission
Missouri Public Service Commission
Montana Public Service Commission

Nerth Carolina Utilities Commission

Attachment

North Dakota Public Service Commission

Oklahoma Corporation Commission

Oregon Public Utility Commission

South Carolina Public Service Commission

South Dakota Public Service Commission

‘Tennessee Regulatory Authority

Utah Public Service Commission

Virginia State Corporation Commission

Washington Utilities and Transportation
Comimission

West Virginia Public Service Commission

Wisconsin Public Service Commission

AN EQUAL OFPURTUNITY EMPLOYER MFID



115

Low Cost Electricity States Initiative

A National Voice

Issue

A3 a restructured electric industry becomes a reality in many parts of the nation, lintle
attention has been given to the concerns of low cost states. Making up more than half of the
country, these low cost states are being pressured into opening their electric industries to
compelition with Hittle or ro consideration uf die effects un native rewil customers. The Low
Cost Elccrricity States Initiative believes it is time to make Congress aware of our concerns

Background

.

In 1996, the average retail price of eleciricity for all users was 6.87 cents per kilowatt hour.
Two-thirds of the country pays electric rates below the national average, and 20 siates pay
below 6 cents per kilowatt hour for elestricity. Only 10 states pay over 9 cents per kilowatt
hour for retaii electric service.

The average retail price of electricity in the fiftcen states that have rostructured to date i5 .62
cents per kilowalt hour, or more than 25% higher than the national average.

Montana, Nevada, Oklahoma, and Virginia are the only low cost states that have chosen to
restructure their electric industry.

Supporters of electric restructuring tend to be from high-cost states, and are often industrial
customers.

In some regions of the country, such as the Northwest and Southeast, there is very litle
momentun to restructure the ratail electric industry.

A host of studies and rescarch papers introduced into the restructuring debate have failed to
reach a clear consensus as to the benefits of retail restructuring, particularly for low cost
states.

Legislation introduced in Congress has, in large part, been modeled after restructuring plans
and experimental programs adopted in high-cost states.

Low Cost States Initiative Position

The Low Cost Electricity States Initiative believes that as the restructuring debate continues,
the concerns of low cost states must be considered. Specifically, Congress must consider the
benefits low cost electricity states currently receive from low cost power and ways to
preserve such benefits.

Congress should allow state governments and regulators to choose if, when, and how to
restructure the retail electric indugtry, States are in the best position to evaluate the effects of
resmucturing on their citizens and to address the myriad of issues associated with
restructuring.
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Low Cost Electricity States Initiative

Low Rates

Issue

The Low Cost Electricity States Inftistive is made up of utifity commissions from 23 states,
with az average retail electricity price of 5.52 cents per kilowatt hour, more than one cent
below the national aversge. Under the current movement toward retail electric competition,
dee prive alveastage 1o customers in low cost states could be aken away If it becomes
atgactive for iow cost utilities to sell their electricity to high cost states for higher profits.

Background

The Low Cost Electricity States Initiative is composed of 23 state commissions throughout
the nation. They include: Alabama, Florida, Georgia, 1daho, Indiana, Kentucky, Louisiana.
Minnesota, Missourt, Migsissippi, Montans, North Carolina, Naorth Dakots, Oklghoma,
Oregon, Scuth Carolina, South Dakota, Tennessee, Utah, Virginia, Washington, West
Virginia, and Wisconsin.

These 23 states sxperience some of the lowest electricity prices in the nation. In fact, the
average per kilowalt hour charge in these states is 24% lower than the nanional average.

Low electricity rates are an advantage to these states in & variety of ways. Low rates provide
lower costs for producers of goods, greater economic development incentives, and
inexpensive heating and cooling for homes. All of these factors contribute to a lower, and
more desirable, cost of living,

Proponents of retail electric competition argue that regional prices of electricity should be
similar. Therefore, competitive mariets across state borders “should” be allowed. Only a
handful of studies have suggested that prices will fall for all users in a competitive
environment.

Traditional logic may supgest otherwise, as higher cost states find it attractive to purchase the
electricity of low-cost states, effectively raising prices for any native low-cost electricity. In
fact, a research paper that supports restructuring says that “regions of lowest price... may
experience slightly higher prices'.” The Energy Information Administration agreed in a 1997
paper on prices in a restructured market that predicted competitive prices in the Northwest
and parts of the Midwest would be higher than average (or regulated) prices’. Finally, a
paper from the Oak Ridge National Laboratory suggests that retai} competition wili cause
electricity prices in the Northwest to rise as producers of electricity sell their inexpensive
power into nearby high-cost electricity markets’.

Low Cost States Initigtive Pasition

Whatever the outcome of the debate on clectric restructuring, all states, including the low cost
states in this Initiative, should be able to choose their own destiny in restructuring, and not be
subject to the changes in other states or a mandatory date-certain restructuring by Congress.
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Low Cost Electricity States Initiative

Rural Electricity Rates

Issue

Rural residents benefit from low-cost electricity as much, and perhaps to an even greater
degree. than urban residents do. Under retail electric competition, rural residents canld be
unnecessarily worse off relative to other customers.

Buackground

Rural homes were among the last to receive electric power. Thanks in large part to FDR's
New Deal, even the most remate homes wete made part of the larger electric system for the
first time. This allowed the standard of living among rura) residents 10 increase at a dramatic
rate.

Many rural residents have been served by nearby sources of inexpensive electricity such as
coal and hydre.

A competitive electric industry will likely mean that utilities will be more interested in their
“bottom line” and not necessarily the good of their native customers.

Dereguiation in similar industries such as rail and airlines has shown that choices for rural
customners iend to go down, while prices tend to go up.

Research has considered the effects of competition on rural customers. A study by the
University of Kentucky’s College of Agriculture predicts rural residents in Kentucky will be
worse off under a restructured electric industry®.

Low Cost States Initiative Position

.

Any atternpt to restructure the nation’s electric industry must provide benefits for ali
customers, including rural residents.

Congress must consider the effects of restructuring legislation on both the urban and rurai
customer. Congress should not enact legislation that may unintentionally, yet unfairly,
discrimi geinst rural residential electric customers.
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Low Cost Electricity States Initiative

Stranded Costs

Tssue

Many states that are switching to a competitive retail electric market allow recovery of a
utility’s “stranded costs.” The customers, no matter who their supplier may be, usually pay
these costs. In some cases, however, customers lose significant benefits of a regulated
clectnic industry and efficient sources of power. Fow legislative efforts have addressed this
issue.

Background

Whether due to legitimate historical monopoly investments or inefficient decisions, many
states restructuring their electric industry have stranded costs. Stranded costs are generally
defined as utility investments that are not recoverable or financially viable at market based
prices. These stranded casts are particularly prevalent in high cost states, where they range
up to $10 billion in a single state. In most cases, customers are required 1o cover these costs
through a charpe at the distribution level.

Several low-cost states expect to have little or no stranded costs. In fact, it is widely believed
that 2 handful of states will experience ‘negative’ stranded costs. These negative stranded
costs ogsur when the market value of a utility’s assets are greater than their book value.

Most restructuring legislation allows wtilities to recover their stranded costs from customers,
but has not made similar efforts to protect consumer benefits.

A number of statc policy makers and regulators in Jow cost states are considering returning
negative stranded costs back to customers. Such actions can off-set short-run cost increases
for consumers.

Low Cost States Initiative Position

Congress should not mandate that utilities be allowed to recover all stranded costs. State
governments and regulators are best qualified to determine the appropriate level of stranded
Cost Iecovery,

States should be able to consider if and how to distribute any negative stranded costs.
If restructuring legislation is adopted, Congress should clarify states’ authority to adopt

provisions that will allow customers to recover stranded benefirs, including apprepriate
efforts to mitigate any stranded costs.
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Low Cost Electricity States Initiative

Ecoromic Development

Issue

Economic development efforts in many states have succeeded over the last decade in pant
because of low electricity rates for both residential and industrial customers. As other states
restructure their retail electric industry, low cost states could lose part, or all, of their
economic development advaniage.

Background

.

An importact selling point for many states in term¢ of economic development is low cost
retail electric power for all classes of consumers.

Much of the successful economic development has come i areas that have long been
underprivileged and underemployad.

Vertically integrated utilities have traditionally been proponeats of economic development
efforts because of load and revenuce benefits. In a restructured market, where vertical
integration will be the oxception and not the rule, utilities may no longer have the incentive to
work in cooperation with local and state governments for economic development.

A 1997 report from the University of South Carolina cxplained that the economic
development advantages of low cost states will not only shrink, but will disappear under retail
electric competition’.

As states restructure their retail electricity industry, high-cost areas are expected 1o see prices
fall, lessening the advantage of low cost states. If retail prices rige in low cost states as a
result of federally mandated competition, the competitive advantage in economic
development will be unfairly taken away.

Low Cast States Initiative Positlion

The Low Cost States Initiative does not question the ability of a competitive retail market to
set rates, but is concerned about the inherent unfaimess of forcing low.cost state customers 10
subsidize other states’ economic development programs.

The legislators and regulators of Jow cost states, and not the Federal government, should
decide how and if their particular state will restructure its retail electric industry.
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Low Cost Electricity States Initiative
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The Legislative Council Committee on Electric Utlities Restructuring was created
under House Concurrent Resolution No. 2 (HCR2) by the First Regular Session of the
Fifty-fourth Idaho Legisiamure. The Committee’s assignment was to cxamune the possible
restructuring of Idaho's electric utilitics industry and appraise the impact on Idaho of
market structure changes in the national electric industry. The Comminee was to issue an
interim repart to the Second Regular Session of the Fifty-fourth ldaho Legislature and a
final report to the First Regular Session of the Fifty-fifth Idaho Legislarare. HCR2
included an appropriation of $100,000, and the Committes has used 2 partion of these
funds 1 hire a consultant who has assisied the Commitiee in its activities.

General Discussion

The ¢lectric wility industry is experiencing rapid changes, ernanating from a variety
of sources. The main drivers have been federal government actions over the past six
years--specifically, the National Energy Policy Act of 1992 and FERC Orders No. 888
and 889--which have fostered an expansion of the wholesale buying and selling of
electric energy and transactions between independent energy producers and tradiional
clectric utilities.  But the industry has also been strongly influenced by market-based
considerations, technological advances, and the general popuiarity of the unreguiated
market model. A major market factor has been the disparity in electric rates berween
regions and between user classes, creating interest in retail restructuring that would allow
end-use customers~residential, irrigation, commercial, or industrialto buy their electric
power from & variety of suppliers rather than from their current monopoly provider.

States will face continuing pressure to restructure their electric markets, much of it
from the federal level. Proposed legislation runs the gamut from plans to maks the
electric industry fully unregulated to slight rearrangements of the presant system. One
plan, offered by the White House, deregulation of the electric induswy would be
nationwide, however, states—after study and review- could retain some aspects of their
regulated slectric markets if they found deregulation detriznental. This plan includes
restructuring miandates that would limit options for the states that choose 10 remain

regulated.

Within some states the road to electric deregulation has been rocky. Californta, wath
very high electric costs, was one of the first to pass electric utility restructuring
legislation. Although its ¢competitive marketplace was scheduled to open last January 1,

1 Attachment #3



122

software and other logistical problems pushed the opening back to March 31, {998 So
the market is now barely seven months old.

During the run-up to the original start date, some 200 electric marketers bombarded
California consurners with ads that urged them 1o switch suppliers. However. despite 2
multimillion doliar advertising campaign sponsored by power marketing firms and the
state of California, to date only a fraction of eligible customers have signed up for reuwil
choice—just over 3% percent of small commercial customers, and less than 1% of
residential customers. The economics of choice have held somewhat more appeal for the
largest industrial users, 20% of which now have selected 1o purchase power from
suppliers other than their monopoly provider.

Montana has also opened its electric markets. One startling result has been the
decision by Montana Power Company-the state’s largest supplier of power-to put all its
generating units up for saie and enter the tel ications bust On November 3,
1998, Montana Power completed the sale of its generating units to 2 multinational utility
holding company for $988 million or 1.55 dmes book value. The sale included elever
hydro electric plants, with 577 megawatts of output, along with their associated water
rights. Because many of these hydro facilities were constructed at the rum of the century
their associated water rights predate many irrigation water rights, causing concern among
Montanans.

The deregulation of wholesale power markets by the federal government has put
massive pressure on the states to restructure at the retail level. Yet it is by no means clear
that & deregulated wholesale market is incompatible with a reguiated retail market. The
natural gas wholesale market has been deregulated for several years, while the retail
market for all but the largest industrial customers has remained regulared.

Activities

The Committee has been together in some form since September 1996 and has held
22 regularly scheduled meetings over that span. During this time the Committee has
heard presentations from 150 witnesses—some several times—including members of
current and past congressional delegations, ¢lested and appointed state officials, federal
representatives, and officials from other states, In addition, the Committee has listened to
and questioned representatives of investor-owned power companies, representatives of
the public power industry, and ¢xperts in water law, tax law, and the electric power
industry. The Committee has also heard from other interest groups, including
representatives from Indian tribes, labor unions, environmental organizations, and
consumer federations. In addition, the Committee has reviewed plans and position papers
issucd by the Northwest Power Planning Council, the Bonneville Power Administration,
the Governor's Task-Foree, and the Idaho Public Utilities Commission; and it has
examined transmission and power religbility issues.  Yet, the mere the Commitee
studics the subject, the more complexity it finds—complexity with consequences that

2
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reach into every sector of Idaho society.

Several swes, including Moatana, Nevada, and Califomis, have adopred retail
restructuring legislation. The Committee bas monitored activities in these regional states;
it has participated in meetings with legislative members of northwest states and listened
10 witnesses that have been involved in restucturing. The Committee has also followed
the restructuring activities of states in other regions in order to better understand the wide
variety of restructuring schermes that are being proposed throughout the nation. Members
of the Committee have aiso met with their legislative counterparts from other northwest
states in BPA-sponsored mestings that allowed a free exchange of views and focused on
restruchuring issues unique to the northwest,

Many of these states, including Idaho, have offered experimental programs that allow
customers to purchase power from supplicrs other than their current utility for part or all
of their electric load. These pilot programs, which contain sunset provisions, are aimed
al gaining knowledge about potential impacts from eiectric restructuring. The Committee
is monitoring many of these programs and plans to continug studying their progress and
results.

1997 Legislative Action

[n 1997, The Idaho Legislanxe passed House Bill No. 399, designed 1o begin
investigating whether deregulation is indeed in thie public interest. The purpose of
HB399 was to require the unbundling of costs. (Unbundling means the actual breakdown
of costs by the utilities into separate categories for energy generation, ransmission, and
distribution.) HB 399 provides for unbundling by requiring etectrical utilities to develop
cost information on the various utility functions. The bill was deemed the first step in
helping the Public Utilities Commission, legislators, the Governor's Office and the
general public understand the issue of electric wtility deregulation. The Idabo Public
Utlities Commission has held hearings and issued an order dealing with unbundling (the
issue of stranded costs is discussed below).

in addition to HB 399, the Legislaure adopted Senate Concurrent Resolution No.
119, urging the Governor to respond to an invitation by Idaho Power to engage in
discussions relative to the relicencing of federal dams and the protection of Idaho
ratepayers from market structure changes. Tbe Govemnor deferred to the Legislative
Council Committes. A four-member subcommittee was designated and is currently
engaged in active discussions with representatives of Idsho Power Company, drawing
support frora the Idsho Public Utilities Commission, the Aromey General's Office, and
other affected state agencies. The Committee is concerned about a possible sale or
merger involving Idaho Power that could have adverse rate impacts and affect land use
and the state’s water resources. The Committee wants to ensure continuad state
protection of these resowces .
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Issues of Concern

The retail restructuring of power markets entails considerable risks.  Any
potential benefits to be derived from retail restructuring must be measured against the
accompanying costs. The Commuttee is concerned about maintaining the low power rates
the state now enjoys in the face of federal actions or court mandates.

Warer Resources

As the Committes entered its deliberations, the members gained a renewed
awareness that dereguiation, in the context of hydroelectric generation, is a major natural
resource issue. Members wondered how restructuring would affect or impact the value
and statutory regulation of water rights. Other water-resource-related questions include:
How would dereguiation affect river operations and river governance? Would changes
resuiring from deregulation affect conjunctive management issues? How will
deregulation fit into issues arising under the Endangered Species Act and the Clean
Water Act? The Commirtee feels that the water resource questions deserve more study
and scrutiny; they are concerned that the state’s water resources may be at risk if the
state’s retail power markets are deregulated. ’

Power Rates

Several studies dealing with potential rate impacts in Idaho from electric
restructuring have been ¢xamined by the Committee, Some project that electric prices
will rise wath restructuring; others project that prices will fall. Each of these swdies has
its defenders and detractors. The most widely discussed study was one by the United
States Department of Energy concluding that while under deregulation average electricity
prices would decrease in many sections of the country, in Idaho's region they would
increase dramatically.

Tax lmpacts

The members of the Legislature need to be aware that there will be state and local
tax consequences from deregulation. The Committee has examined some of the
implications of these tax impacts. Moody’s, a national bond radng firm, has published 2
major advisory to state and local governments cxpressing its concem that deregulation
could adversely affect bond ratings. The Committee also received studies from the Idaho
State Deparonent of Revenue and Texation analyzing the revenue impact fom the tax
shifts incident to the deregulation of power generation.

Stranded Costs

For an electric utility, the term sranded costs means & generating unit’s power
production costs that are above the market price of power. Because the market price of
power is constantly changing, electric production costs that would be above the marker
price need to be calculated at a time certain. At this time the leve! of stranded cost, if
any, for any of [daho’s electric utilites is unknown. The Committee feels that the risks
10 ratepayers from any stranded ¢ost recovery need to be fully understood. Thereare a
variety of ways that stranded costs could be recovered from ratepayers, including end
user charpas or inereases in transmission rates, Some analysts suggest that where the
costs of producing power are below market prices, there exist ‘negative’ stranded costs.
In this case the utlity would owe customers for the difference.

4
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Power Reliability

The Committee 15 concemned about & loss of reliability of electric service under
restructuring. The 1996 summer blackouts cost Idaho businesses millions of dollars in
the form of lost productivity, lost revenues, and other downtime. Micron, Inc made a
presentation to the Comminee describing the costs 1o Micron and other industries from
1996's blackouts and voicing its concerns about the reliability of service from new
ransmission system operators that are not currently regulated. (Micron cited the
California PUC’s finding that one such utility had cut i tree-rrimming budget below the
required level in order 1o increase the remrn to shareholders, thereby endangering
reliability.) The Committee also listened to electric reliability concerns expressed by
iabor union representatives from the IBEW.

Economic Development

Because our electric rates are among the lowest in the nation, Idaho can offer
lower costs to firms seeking business locations. Electric resgucturing could significantly
impair the state’s ability to retain and attract businesses. Higher electric rates would also
lower the profitability of farms and businesses, in turn impacting supporting firms and
local tax revenues.

Mergers and Acguisitions

One effect of electric restructuring on both the federal and state levels is a marked
increase in the merger and acquisition activity among energy wtilities, Electric wulities
are also undergoing internal reorganization in order to more efficiently deal with
restructuring issues. The Public Utilites Commission needs authority 1o allow 1t 1o
inspect the books and records of subsidiaries and affiliates of energy-producing utilities
so that activities of these otherwise nonregulated entities do not deleteriousty affect the
ratepayers.

BPA Process

The Bonneville Power Administration is undertaking several actions in
preparation for electric restructuring. BPA has split into two divisions—one dealing with
its wansmission systemn and the other dealing with power supply. The actions of either
division impact electric rates and service in Idaho. BPA’s grid provides about three-
fourths of the regions’s transmission capacity; thus, any change in its transmission
policies could result in significant changes in Idaho's electric rates. In addition, BPA is
currently in the process of allocating its power supply among regional customers for the
post-2000 period.

Exchange Credit
The Northwest Power Act of 1980 required the Bonneville Power Administration

1o provide low cost power benefits to residential users and small farmers who were
customers of investor owned urilities. These benefits became known as BPA exchange

credits and were calculated by taking the difference berween BPA's average cost and the
wtility's average cost and multiplying that figure by the utility’s residendal and small
farm loads. InIdaho only the Utah Power end Light Company's (now PacifiCorp)
average power costs were significantly higher than BPA's average power costs to merit
utilizing the BPA exchange credit and will result in reduced power costs of over $46
million through the year 2000.

The BP4 exchange benefits have been declining because of increased BPA power
costs. BPA has recently recommended instead of exchange credits, that residentiel and
small farm customers be allocatad 2 portion BPA’s firm power resources. Currently the
state’s three private utilities are in discussions with BPA about the furure of the
residential exchange program. The issue is currcotly under review by BPA and its
outcome is extremely important to Idaho’s electric ratepayers and the economy of the
state.
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Recommendations

Given these considerations, the Committee recommenpds that:

1. Our Congressional delegation vigorously oppose further
deregulation at the federal level;

~

No state legislative actions be taken at this time that would
encourage retail electric power restructuring;

3. State statutes dealing with the production and dclivery of electric
power be reviewed and clarified, where appropriate;

4. Water resource questions be given more study and scrutiny to
determine any risks to water rights, to changes in river operations,
and to the management of the state’s water resources;

5. Legislation be considered to allow inspection of books and records
by the Public Utilities Commission of subsidiaries and affiliates of
energy-producing utilities so that activities of these otherwise
nonregulated entities do not deleteriously affect ratepayers;

6. There be follow-up on the issues of the BPA Residential Exchange
Credits;

7. The Committee be authorized to continue for the next Legislative
Term.

Respectfully submitted,
- /( Y4

c)'gu.— g/gz/ & QZZ -~
John D. Hansen Ron Crane
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IDAHO PILOT PROGRAMS
WWP- DADS WWE- MOPS 1T IPC Schedule 20
(Direct Access (More Options for
Delivery Systems) Power Service)

ELIGIBLE Schedule 25 Residential & Industrial with
CUSTOMER Industrial Commercial {oads 5-10 MW
CLASS
NUMBER OF Hayden, 1daho only
CUSTOMERS 11 5,570 11
ELIGIBLE
EFFECTIVE DATES | 9-14.86 1o 8-3198 7-1-98 to 4-30-00 4-7-9710 8-1-99
ENERGY RATES As agreed with Market-based rates Market-based rates

third party provider | from company from company
PERCENT OF 33-100% at
LOAD AT 33% 100% customer option
MARKET RATES
ANCILLARY
SERVICES
PROVIDED?? Yes Yes Yes
(scheduling, voltage
support, load
following, etc.)
NUMBER OF
PARTICIPATING 5 61 (by 7/24/98) a
CUSTOMERS

Attachmant #4
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ELECTRIC RESTRUCTURING IN IDAHO

1. WHAT THE IPUC HAS DONE

1. PREPARED A STATEMENT (GNR-E-96-1, O.N. 26555) SAYING THAT IDAHO
SHOULD BE “CAUTIOUS WITH RESPECT TO AN OUTRIGHT DEREGULATION OF
IDAHO’S ELECTRIC MARKETS" BASED ON THE FOLLOWING REASONS:

4.) IDAHO CUSTOMERS CURRENTLY PAY SOME OF THE LOWEST

" ELECTRIC RATES IN THE NATION (WWP AND IPC ARE #1 AND/OR #2)
b.) DEREGULATION MAY RESULT IN LOWER QUALITY OF SERVICE
c.) CONCERN THAT DEREGULATION MAY BENEFIT A SELECT FEW
LARGE INDUSTRIAL CUSTOMERS AT THE EXPENSE OF (OR AT LEAST
WITHOUT IMPROVEMENT FOR) THE MAJORITY OF RESIDENTIAL AND
SMALL BUSINESS CUSTOMERS

2. ENCOURAGED UTILITIES AND OTHER INTERESTED GROUPS TO
CONTINUE MAKING INNOVATIVE PROPOSALS (GNR-E-96-1, O.N. 26555)

a.) APPROVED SEVERAL UTILITY PILOT PROGRAMS ALLOWING
LIMITED TEST OF RETALL ACCESS (IPC-E-98-9, O.N. 27712) (WWP-E-96-
2, ON. 26615, WWP-E-97-1, O.N. 26884, AND WWP-E-97-11, O.N. 27351}
b.) ALLOWED PURCHASE AT MARKET RATES FOR PART OF LOAD OF
IDAHO POWER’S LARGEST INDUSTRIAL CUSTOMER (FMC) (IPC-E-97-
13, ON. 27463)

3. CONDUCTED A MAJOR PROJECT TO EXPLORE UNBUNDLED COSTS OF
IDAHO'S THREE IOUS PLUS COOPS AND MUNIS (GNR-E-$7-1, O.N. 27111, IPC-E-98-2,
0O.N. 27676, UPL-E-98-1, O.N. 27678, WWP-E-98-1, O.N., 27679)

Attachment #5
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II. ADDITIONAL STEPS THE IPUC INTENDS TO PURSUE

1. CONTINUE TO COLLECT INFORMATION, ESPECIALLY ON OTHER STATE
ACTIONS RELATIVE TO RESTRUCTURING AND DEREGULATION.

2. CONTINUE TO PARTICIPATE IN EFFORTS TO PROVIDE REGIONAL
SOLUTIONS TO TRANSMISSION PROBLEMS.

3. ALIGN RATES MORE CLOSELY WITH COSTS. RATE CASES WITH UP&L
AND WITH WWP PROVIDE FIRST OPPORTUNITY IN SOME TIME TO CREATE RATES
THAT MORE ACCURATELY REFLECT CURRENT COSTS.

4. EDUCATE CONSUMERS ABOUT ELECTRICITY AND TS COMPONENT
COSTS, UNBUNDLING OF COSTS AND EVENTUALLY OF RATES THEMSELVES
WILL ALLOW CUSTOMERS TO SEE ON MONTHLY BILLS THE SEPARATE CHARGES
FOR GENERATION AND OTHER PORTIONS OF ELECTRIC SERVICE.

5. INVESTIGATE PILOT PROGRAMS MORE THOROUGHLY, REQUIRING
UTILITIES TO CONDUCT FORMAL EVALUATIONS TO HELP US ALL UNDERSTAND
WHAT WORKS AND WHAT DOESN'T.

6. ANALYZE STRANDED COSTS FOR EACH UTILITY TO DETERMINE THE
RANGE OF VALUELS., THE KEY ELEMENT IS TO DETERMINE WHETHER COSTS ARE
MORE LIKELY NEGATIVE OR POSITIVE, BECAUSE NEGATIVE COSTS WOULD
ALLOW REMAINING CUSTOMERS TO BE BETTER OFF IF OTHER CUSTOMERS
DEPART THE SYSTEM. LARGE POSITIVE COSTS MAKE IT NECESSARY TO TAKE
PRECAUTIONS LEST DEPARTING CUSTOMERS SHIFT THEIR COSTS TO THOSE
REMAINING.

7. ALLOW LARGER CUSTOMERS TO WORK WITH UTILITIES TO NEGOTIATE
MUTUALLY ACCEPTABLE SPECIAL CONTRACTS. THESE CONTRACTS SHOULD
HAVE PROVISIONS TO COVER ALL COSTS OF SERVING THEIR LOAD, LIKE THE
FMC CONTRACT DID.
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Mr. BARTON. Sounds like a Texan talking, if you ask me.

The Chair's going to recognize himself for 5 minutes and we ex-
pect to vote any time between 3:30 and 4, so, hopefully, we can get
one round in before we break. Unless there’s just a huge interest,
we'll only ask one round of questions of this panel and then let the
rest be in writing. So, I'm going to recognize myself for 5 minutes.

Commissioner Smith, you obviously have come from what we call
a low cost State, so it's not exactly a surprise that you tend not to
want a Federal role in this issue, at this point in time. But, | think
that you're aware that Idaho did participate in a comprehensive re-
view of this issue, along with three other States: | think Wash-
ington, Oregon——

Ms. SMITH. Montana.

Mr. BARTON. [continuing] and Montana. What were the findings
of that comprehensive review?

Ms. SmiTH. Well, I didn't bring the entire list with me. The Bon-
neville subscription process was one of those | mentioned. | believe
they also had a finding that the region should go to retail choice
by July of this year or next year. | would say the only State in the
region that's enacted legislation has been Montana, and they did
not choose the date in the regional review.

Mr. BARTON. What was the conclusion of the regional review
about the need, if any, for Federal legislation in this area?

Ms. SmiTH. | don't recall that. Perhaps, you have a better idea
than | do right now.

Mr. BArRTON. Well, my staff has the idea that it said that there
was some Federal legislation necessary.

Ms. SMiTH. Well, and | think that's correct. And we've heard the
areas of Federal legislation that need to be addressed. The Holding
Company Act, the PURPA purchase requirement, | think, are some
things that are in Federal law now that only Congress can fix.

Mr. BARTON. Again, the staff—

Ms. SMITH. And, | guess, the other item that | think I mentioned
when | testified here not quite 2 years ago was that we need some
help with the Bonneville Power Administration, in how to deal
with that Federal entity as the region restructures, because only
Congress can address some of the requirements and restrictions.

Mr. BARTON. Well, again, we're not here to be argumentative and
we know that your State, as any low-cost State, is going to be less
than effusive about the Federal position preempting anything in
your State. But, this comprehensive review, at least according to
my staff, did indicate that you needed some changes in the Federal
Power Act and the Bonneville Power Administration that would re-
quire Federal legislation. So, even in a low-cost State like yours,
there has been some political input, at least at the gubernatorial
level, that you might support some change without going whole hog
into the issue.

Ms. SMITH. Absolutely. 1 think you're entirely correct, that the
northwest does need help in dealing with Bonneville. | think what
we'd like to work toward is having a place for what we have been
calling the northwest chapter in any legislation that Congress
would draft, that would then directly address the specific and
unique concerns that deal with those agencies in our area.
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Mr. BARTON. Now, my general question to the other three panel-
ists that are still with us: is there anyone at the table that doesn’t
support any type of Federal legislation at all this year? Ms. Clark,
would Florida’s position be——

Ms. CLAark. Well, | have indicated to you the areas that | think
that you need to act: in reliability market power, PUHCA reform,
and PURPA repeal. | guess | would characterize it as you need to
clear out the brush, so that we can move forward, as is appropriate
for us to do.

Mr. BARTON. Mr. Glazer and Mr. Quain?

Mr. GLAzZER. As | indicated, Mr. Chairman, in my remarks, |
think you can do actually the whole hog, if you will, but do it in
an incentive based way, such as was done in the Telecommuni-
cations Act. And that way, you can respect the rights of the low-
cost States, but still put some stamp on moving forward on the na-
tional issues.

Mr. BARTON. Okay. Mr. Quain?

Mr. QuaiIN. | find myself being very much in agreement with
many of the comments of the first panel, that | think it's appro-
priate to move forward with Federal legislation. 1 would go farther
than some of my colleagues sitting at this table, but | think a lot
of the discussion you had in the first panel gave you good ideas as
to what needs to be done and | think it's appropriate that you do
it.

Mr. BArRTON. Now, with respect to the grandfathering issue in a
State like Pennsylvania or a State like Illinois that has acted or
is in the process of acting, some of the issues that both those two
States mentioned in their testimony was low-income energy assist-
ance. So, | would assume that if we pass a Federal statute, that
grandfathered States, specific activities within State boundaries
may preempt some of the transmission issues, because of the inter-
state nature of the interconnection and the reliability, that that
would be an acceptable grandfather compromise. And, again, I'm
only talking in general terms, now. But, as long as we didn't tell
you how to dot the Is and cross the Ts on how you do low-income
energy assistance or be too specific on stranded costs recovery, if
you've allowed for stranded cost recovery and we focused on the
interstate aspect of the electricity generation and transmission sys-
tem, your State would tend to find that acceptable. Is that a fair
statement?

Mr. QuaIN. | think that's a fair statement, Mr. Chairman. I'd be
happy to work with you on the details of that. Some of those issues
seem to fall into the general transmission category at first blush,
that may have unintended impacts on a delicate balance in our leg-
islation, just as Mr. Persico talked about it in Illinois. But, | think
it's a general proposition, that’s correct.

Mr. BARTON. Well, | can assure that, as the representative of the
States, my State of Texas has moved the bill out of the State Sen-
ate yesterday. It has a number of provisions on low income energy
assistance and market allocation, and | don't think Congressman
Hall or myself intends to preempt those. So, we're very aware that
if the States have acted and it's not directly an opposition to the
goal of the Federal legislation, we see no reason to preempt that.
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My time has expired. | recognize the gentleman from Ohio, Mr.
Sawyer, for 5 minutes.

Mr. SAwYER. Thank you, Mr. Chairman. Welcome, Craig Glazer.
I used to work where he works and——

Mr. BARTON. He was bragging on you when you weren't here. He
was.

Mr. GLAZER. I've got some secret memos of yours still in the file.

Mr. SAwYER. That was 25 years ago. In any event, | wasn't here
for the testimony. | read some of your testimony. And so, I'm reluc-
tant to consume a lot of time asking questions. Let me ask you,
though, Craig, you mentioned incentives for fostering independent
transaction. Could you develop that a little bit more for us?

Mr. GLAzER. | think if we borrow the telecommunications model,
there could be incentives for companies that went forward with
independent transmission, that separated out transmission, from
generation. And that would be part of the checklist and that would
get them some PUHCA relief or some other additional incentives.
Those are the kind of things that | was talking about.

Mr. SAwYER. Do you have strong feelings about the design of
independent transmission entities or do you believe we should sim-
ply describe characteristics that we'd like to see and let them de-
velop as they will region by region?

Mr. GLAZER. Well, Representative, it's an excellent question. And
there was discussion earlier about the price spikes in the Midwest
that were felt in Illinois and felt in Ohio. The Federal Energy Com-
mission did a report on what caused that and what's the prospect
of the future and the Ohio Commission did a report, as well.

The Federal Energy Commission, I'm not criticizing them. The
report was excellent. But, it said, it was a one-time thing. 1 don't
think we have to be concerned about. We actually found, no, this
really could happen again and in a retail environment could really
then affect customers. And your constituents start calling you, as
they'll call us when they see their bill fly up.

Part of the problem we found is there are no rules for of road.
There are separate transmission companies. There are five just in
Ohio. There are five different toll booths to move power just from
Cincinnati to Akron, Ohio. And there’s no rules of the road. | sort
of analogize it to the air traffic control system. Imagine if the air
traffic controllers, each worked for a different airline, and had an
incentive to move their planes from their airline, as opposed to
having some neutral system——

Mr. SAwWYER. Sounds like Europe.

Mr. GLAZzER. [continuing] and then imagine on top of that that
all of them around the country had a different set of rules. The
planes are flying and nobody knows what the rules of the road are.
That's kind of where we are in transmission.

Mr. BARTON. That sounds like Congress.

Mr. GLAzZER. And the Federal Energy Commission says they don’t
feel that there’s a debate whether they have enough authority from
this Congress to move forward to deal with that issue. We think
it's got to be solved.

Mr. SAwWYER. Let me ask—take a different task here. | don't
know whether you saw Energy Daily today. There is an article |
don’'t want you to comment on. It's Ohio 10Us take stock hit over
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State deregulation bill. And | think their point is that Ohio,
being—sitting there betwixt and between now for an extended pe-
riod of time, with legislation on the table that gives some people
heartburn and the cures aren't there yet and being uncertain about
whether or not it's going to be able to move forward, has had this
kind of consequence.

Mr. GLAZER. Yes.

Mr. Sawver. Without commenting on that, at some point, it
seems to me that we run the same risk nationally, having legisla-
tion that—in many different forms, where we don't move and, yet,
the market and the technology and the economy is moving all
around us. Would any of you care to comment on problems that
that might create within the industry, itself?

Mr. GrLazer. The only comment | would make on that, | think
it's a very good point, that's why | sort of had suggested this check-
list approach. There’s some broad Federal things you want to see
happen: independent transmission, some easing of the PUHCA re-
strictions; but, then, still having the flexibility to deal with the spe-
cific problems of Florida, of the northwest, of Pennsylvania. There
might be a way around having to tackle this very difficult issue,
a date certain. And what is that date? Is that the same date in
Ohio as it is in Idaho?

I wouldn't want to be in your shoes, having to make that deci-
sion.

Mr. SAwYER. Well, Pennsylvania, it's yesterday; in Ohio, it's to-
morrow; and in ldaho, it's never; right?

Thank you, Mr. Chairman.

Mr. BARTON. Okay. Mr. Quain, do you want to comment on it?

Mr. QuAIN. Well, | just had the comment that | think if you set
the date certain out far enough and make it clear that you're going
to give the States individual opportunities to craft a piece of legis-
lation that makes sense for their jurisdiction, | think you've accom-
plished the best of both worlds, because | think you do run the
risk, without a date certain, that you do get a patchwork type of
approach to this and we end up with the same kind of problems
with market barriers that Chairman Glazer talked about in the
transmission system. And they ought to be avoided. We ought to
have a free-flowing, open marketplace, but give each State plenty
of time to develop their own solutions as to how we get there.

Mr. Sawyer. Thank you, very much.

Mr. BARTON. We recognize the gentleman from Oklahoma for 5
minutes.

Mr. LARGENT. Thank you. Ms. Smith, a question | have for you
is, we refer to Idaho as a low cost State. Does that also mean that
your cost of production is low?

Ms. SMITH. The costs that we have related to electric that are
low are generation costs and transmission costs. Actually——

Mr. LARGENT. So, generation costs are low?

Ms. SmiTH. Our generation costs are low. | think right now
they're probably below the wholesale market. Our transmission
costs are low. We found that out when we tried to create INDIGO.
But, however, | would note that our distribution costs are signifi-
cantly above the national average, because of our low density and
our terrain.
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Mr. LARGENT. Right. The question | have for you, then—I mean,
I guess I'm taking the opposite view of our Chairman, who con-
cedes we understand why low-cost States would not want to par-
ticipate in a competitive market. | don't understand that. If you are
the low cost producer in a competitive marketplace, you have a dis-
tinct advantage in a competitive field. You've got a lot of States to
choose to sell to, if you can get to a competitive market. You're the
low cost producer. Why wouldn’'t you want to compete and earn
money? | mean, that's the nature of a de-monopoly, that you can
do that.

Ms. SMITH. And | agree. And I've often wondered if 1 were sitting
on the Board of one of my investor utilities and one of my goals
was to maximize the company’s profits, why wouldn’t | divest my
generating assets, thumb my nose at the State Public Utility Com-
mission and the State legislature and make all the money 1 could
in the wholesale market. I guess from a regulator's point of view,
the rates are based on a return that the Commission allows. Maybe
the company could make more money in the market; I'm not sure.
But, you see the dilemma.

Mr. LARGENT. Not yet. I'm trying.

Ms. SMITH. It's a distinction of whether you're looking at it from
the point of view of an investor of a utility company and whether
you're looking at it from the point of view of a customer in ldaho.
Is that something, if you're the customer, that you want your util-
ity to do.

Mr. LARGENT. Okay, let me ask you this question: would deregu-
lation cause the cost of production to increase?

Ms. SMITH. | don't think so. And | guess | would say that in the
market we have today, when there is surplus power by one of our
investor-owned utilities, they do sell that on the market, and those
revenues are then used to keep our rates lower for the regulated
side of the company.

Mr. LARGENT. So, you like to compete when it benefits you?

Ms. SMITH. That's right.

Mr. LARGENT. Well, of course. | mean, that's true for anybody.
But, | guess what I'm not understanding is, you have low cost of
production. And you go into a unregulated market or a free market,
where you have competition, you still have low cost production.
And now, you are the low cost producer. That's the term we hear
all the time in free enterprise. You want to be the low cost pro-
ducer. So why would a low cost producer in the electric generating
industry not want to compete, when you've got so many opportuni-
ties? | don't get that.

Ms. SmiTH. Well, 1 think you have to distinguish between the
wholesale market and the retail market.

Mr. LARGENT. That's what we—we've already——

Ms. SMITH. Right. Wholesale is deregulated.

Mr. LARGENT. We're there; right. We're talking about retail. And
so what I'm saying is to your customers, who are paying a low cost,
your cost of getting that electricity to him does not go up in a com-
petitive market. So, you don't have to raise the rates. You still get
to produce it at the same cost. You see what I'm saying?

Ms. SmiTH. Well, the other complicating factor, | think that al-
ways snags our legislators is water rights and the issues of river
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governance, because as | stated before, in an average water year,
60 percent of our State’s electricity is generated by hydro projects.
And | think Montana has deregulated in Montana Power, their
generating assets. And | believe that they're finding that there are
some complications with priority rights over the use of that water
and the availability of the water. So, it's not just the price of power
that you tinker with when you're dealing with, basically, hydro-
electric system. And that's one of our legislation’s major concerns.

Mr. LARGENT. That's above our pay grade for sure, because |
think God is in control of that water issue. But, are we going to
get another round?

Mr. BARTON. | don't—

Mr. LARGENT. | have one short question.

Mr. BArRTON. Well, then ask it right now, because we are ex-
pected to vote in the next 15 minutes. And | think once we break
for voting, we won’t be able to come back.

Mr. LARGENT. Okay. This question is for Ms. Clark. You were
talking about Ms. Moler's comments. But, I'm trying to figure out
if, say the administration bill passed to deregulate electricity and
they had a opt out for a State. Why would you be opposed to that,
when you would have the ability, and it sounds like its fairly easy,
for your permission to say, you know, we've decided that our State
is not going to benefit from that and so we elect to opt out of this?
Why would that—why would you be opposed to that?

Ms. CLARK. Let me answer it this way. First of all, if those were
our choices, you're either going to mandate or opt out, we certainly
want the opt out.

Mr. LARGENT. Well, it's a mandate with an opt out clause.

Ms. CLArRk. Well, I know there is, in some legislation, that's a
pure mandate.

Mr. LARGENT. Yeah, right. Okay, we're talking about the——

Ms. CLARK. We're moving up the ladder of what's acceptable.
What | take issue with is the premise that State commissions and
State legislators will not make the move to retail competition,
when they see it as in the best interest of the customers in their
State. And | agree with what Ms. Smith said, competition, in itself,
is not the goal. The goal is to get lower rates, adequate and reliable
service to your customers.

Mr. LARGENT. Are commissioners in the State of Florida elected
or appointed?

Ms. CLARK. No, we are appointed.

Mr. LARGENT. Well, | would say that as an appointee, you're
probably not as sensitive as somebody who would be elected. But,
I agree with you, | think that you are sensitive to—I mean, | think
that your serving the public in the capacity that you're——

Ms. CLARK. Well, let me point out, and I'm not sure if you were
here, we have had competition in the wholesale market in Florida
since the late 1970's.

Mr. LARGENT. Yeah, | heard you say that.

Ms. CLARK. We saw the benefit of that. We moved more quickly
than you all did to introduce competition into telecommunications.

Mr. LARGENT. Right, | heard you say that.

Ms. CLARK. And we are now taking further steps to assure that
our transmission in Florida achieves better the goal of nondiscrim-
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inatory and open access. And we're dealing with the issue of mer-
chant plant.

Mr. LARGENT. And did you benefit from moving to wholesale de-
regulation in the State of Florida?

Ms. CLARK. You bet. In 1978, | think that was the year, and then
up through the early 1990’s, when we took——

Mr. LARGENT. And did you benefit from deregulating telecom?

Mr. BARTON. We do need to recognize Mr. Shimkus, here.

Ms. CLARK. Well, | think there’s still a debate going there and
just let me say, the demographics of Florida are such that some of
our elderly population don't feel that they've benefited from it.

Mr. LARGENT. Thank you, Mr. Chairman.

Mr. BARTON. The Chair would recognize Mr. Shimkus for 5 min-
utes.

Mr. SHIMKUS. Thank you, Mr. Chairman. As many of you know,
Illinois was very close to rolling blackouts last summer. One of the
clear problems that the FERC report pointed out was that trans-
mission constraints reduced the ability of utilities to move power
where it was needed. To address this problem, the administration’s
bill and Congressman Largent’s bill have included provisions to set
up regional transmission planning agencies.

Would your State consider joining voluntary regional trans-
mission planning agencies, even if that meant giving up some au-
thority to site transmission?

Mr. QUAIN. Pennsylvania, yes.

Mr. SHIMKUS. Good answer.

Mr. GLAzER. That's hard to top, if you like that answer. We are
a member of a regional transmission organization. I'm not sure
that organization has to go so far as to actually locate lines in peo-
ple’s backyards, because as Commissioner Clark mentioned, at the
end of the day, they're going to call the Governor and they're going
to call us. And giving them the name of a regional transmission or-
ganization to call to complaint about that is just not going to sat-
isfy them.

Mr. SHImMKUS. But, you understand the problem in Illinois last
summer?

Mr. GLAZER. Very much so. We had the same problem.

Mr. SHIMKuUS. Right. And for us, it was getting through the
transmission lines that kind of crossed the State of Ohio.

Mr. GLazer. Well, we actually think it was Pennsylvania that
was the problem. We are cooperating. They were not cooperating.
But putting that aside, again, | think, Representative, the problem
is we have this patchwork system, but we don't have any rules of
the road. It's like the air traffic control system operating——

Mr. SHIMKuUS. But, you know, when you make that argument,
you're making the argument for a Federal role.

Mr. GLazer. | agree. | am suggesting a Federal role on trans-
mission. | don’t think it has to go so far as to literally siting the
lines. That's figuring out whose backyard the line goes in. But, |
am totally in agreement that the Federal Government needs a role
in transmission—

Mr. BARTON. Would the gentleman yield? You're saying you sup-
port something, | think, that former FERC Commissioner Stalon
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talked about, where the Federal role is to say there is a need and
it is the State role to dictate the siting of the transmission line?

Mr. GLAzER. I'd certainly be willing to work out something along
those lines. | think that we need to take a broader view of the need
for lines, than just the not in my backyard syndrome.

Mr. BARTON. Right.

Mr. SHIMKUS. Can we go to—let's go to Florida and then let's go
to the great State of Idaho, where my brother lives.

Ms. CLARK. I'm not quite sure how to answer that, because siting
transmission is a very difficult problem. Our commission has a re-
sponsibility for finding a need for a transmission line and then it
goes to a separate siting board to determine where it goes. Last
time we sited a transmission line where we said there was a need,
it did not get built, because they couldn’'t get through the litigation
and all the problems of putting it in my backyard. | don't know if
you’ll be any more successful.

Mr. SHIMKUS. I'm going to have a follow-up question to this, so
Ms. Smith——

Ms. CLARK. But, | would just say, | would urge you to be aware
of that issue, the difficulty of siting transmission.

Mr. SHIMKUS. Ms. Smith?

Ms. SMITH. | guess | just want to first say that | don’t think the
western interconnection operates in the same patchwork manner
that apparently there exists in the Midwest. So, | just want to clear
up that and state that electrically, the western interconnection is
separate from the east, so you can do anything you want.

Mr. SHImMKuUS. Okay, let me follow up with this question.

Ms. SMITH. Because, it's people in the east.

Mr. SHIMKUS. Let me follow up with this question. Isn't it true,
though, that in the west, in your area, Bonneville has got 80 per-
cent of the transmission grid?

Ms. SMITH. That may be true for the northwest as a whole. But,
if you look at the map, you will see that there is very little Federal
transmission in ldaho and most of ours is owned by investor-owned
utilities, which has given rise to the big debate of how you do this
RTO. And one way around constraints, some of the investor owners
say, is let's look at a for-profit transco., which would have the in-
centive to build the line, because they're going to make money.

Mr. SHIMKuUS. Let me follow up: it is most likely that Congress
will not take away the duty of siting from the States. However, if
the Federal Government does not site lines and the States are re-
luctant to move forward, how will high quality regional markets be
established?

Mr. GLAZER. Let me jump in to say | think you need to give the
FERC some clear authority, relative to these regional transmission
organizations, so that we get out of this debate that we're in, as
to do they have authority or not. | would strongly suggest that that
is a key to getting effective wholesale markets; and with effective
wholesale markets, then effective retail markets can happen. With-
out effective wholesale markets, you can pass all the retail laws
you want, all the date certains you can, it won't work. So, we've
got to get the wholesale structure, and really that is something for
Congress to do.
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Mr. QuaiIN. | think you're exactly right, Representative. | think
that's the problem in a nutshell. If we're going to move toward a
new paradigm, we've got to let go of the old and we've got to be
willing to talk about new structures. And the way | heard your
question, you didn't say the States were going to give up all rights;
you said would you be willing to give up some. I mean, we have
to start talking about new ways to look at the movement of power
in a reliable fashion, which also provides cost benefits to the con-
sumer. And you can't hold on to old paradigms just because you're
afraid to let go and try something different. To have that kind of
discussion, to sit down and look at those details and determine
whether it's a better way to handle a developing marketplace is ab-
solutely appropriate.

Mr. BARTON. The Chair recognizes the gentleman from Texas,
Mr. Hall, for 5 minutes.

Mr. HALL. Mr. Quain, I'll let you answer what you've tried to an-
swer for me a while ago. Go ahead.
Mr. QuaAaIN. Well, I thought the question was, do we all agree

there should not be a Federal mandate for a time line certain, and
I think there ought to be.

Mr. HALL. That's one. And you're uncertain, | reread your testi-
mony to this.

I'll stay on the issue that we're on here about transmission ca-
pacity. |1 think most of you heard the testimony of the first panel
and you heard Mr. Stalon, who expressed his concern about new
transmission capacity, in order to have a competitive market. He
just felt like you had to have it. And | may or may not have mis-
read his testimony as to his recommendation that Congress enact
legislation to set up a Federal authority. And did | understand, Mr.
Glazer, that's what you think they ought to do?

Mr. GLAZER. | seem to recall there were two different Federal au-
thorities he was talking about. If he was talking about a regional
transmission organization, some independent transmission organi-
zation, | totally agree with him, and making that same argument.

Mr. HALL. Are you saying “transition” or “transmission?”

Mr. GLAzER. Transmission, I'm sorry; transmission. If he was
talking about physically some Federal organization physically
siting lines, that's all bound up in local zoning and local issues, and
they want to hear from somebody locally on that. So, | think that,
frankly, would be stepping over the line, if you did that.

Mr. HaLL. Well, I couldn’'t detect in any of his testimony any
practical suggestion, if he had his way to craft the Federal author-
ity. | think what you're saying there certainly carries that out. But,
then Mr. Naeve, also, went on to talk about making a case for Fed-
eral authority. He didn’t say transition or permanent or what. And
he cited the Gas Act and you remember | asked him if he could
tell us the difference in using it for electricity, if it's the Gas Act,
and I'll have some questions to send to him on that.

Now, the other witnesses were, | guess, kind of all over the place
on whether or not the country could truly realize the benefits of
competition, if FERC, and that was kind of the suggestion of the
first gentleman, Mr. Moler, or some other national entities—he
said FERC or another national entity—couldn't fully realize the
benefits, unless some of those people were given the authority to
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site new transmission lines. And you may have hit on the answer
to it, to give somebody some initial transitory authority, but leave
it with the States, leave it with the local people.

So, you know, it's pretty easy to understand from the viewpoint
of just a purely economic theory, that it might easiest just to turn
it over to feds and let them have full power. But, that would be
a very controversial political decision. | know the chairman here re-
members well that we've had difficult deciding a permanent nu-
clear repository site in one State, let alone punishing all the other
49. So, | just don't think that would sell. But, | think we do well—
and | may send some more questions to you about some more sug-
gestions that you have about an initial thrust that would be transi-
tory only. Maybe something good comes out of these hearings.

Mr. BARTON. Wouldn't that be a revelation.

Mr. HALL. And | thank you for your visit by my office yester-
day—the day before yesterday. I'm sorry | wasn't there, because |
enjoyed your testimony. | believe in Atlanta and maybe Chicago. |
don't know, where you at Chicago—Atlanta? You testified in At-
lanta?

Ms. CLARK. It was in Atlanta. | don't think it was in Chicago,
but it's hard to remember.

Mr. HALL. It was another nice looking lady in red, then. | think
I've asked everything that | don’t intend to ask in my letter. Thank
you, Mr. Chairman.

Mr. BARTON. We recognize the distinguished vice chairman, Mr.
Stearns, for 5 minutes.

Mr. STEARNS. Thank you. Thank you, Mr. Chairman. Of course,
my colleague from Florida, Mr. Bilirakis, already recognized the
Honorable Susan Clark. And so, I'm belatedly——

Mr. BARTON. She gave him a smooch when he left the hearing
room. And I'm told that's why you came back.

Mr. STEARNS. That's why | came back. Let me ask you: do you
know all about—I mean, you studied the Clinton proposal for de-
regulation of energy, Susan?

Ms. CLARK. | have looked at it. But to be honest, you know, you
get so many things in between, | can't remember the details of it,
and there have been so many other issues. Unless | have it right
before me, | don't—

Mr. STEARNS. Oh, | understand.

Ms. CLARK. So, I'd be willing to try and answer your question.

Mr. STEARNS. Well, let’s just try it. The two things that | think
are controversial are the portfolio standard and the Public Benefits
Fund. And | think I was going to ask you and | was going to ask
all the witnesses what their impressions are of that. Maybe if you
would care to——

Ms. CLARK. With respect to the portfolio standard, as | recall it,
it increases costs to Florida, because it calls for some percentage
of renewables.

Mr. STEARNS. And it mandates it.

Ms. CLARK. Right. And while we are the sunshine State, there
are problems with solar energy, as far as its cost effectiveness. We
don't have any wind to speak of either. Well, just to indicate that
that kind of mandate would not bring costs down in Florida.

Mr. STEARNS. Okay. Marsha Smith?
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Ms. SmiTH. | think that probably the issue is, as Commissioner
Clark had said it, it probably won't bring costs down. But | guess
the judgment call for policymakers is, is it something that's good
for us, even if it cost us money. And | guess in my State, it's hard
for me to imagine us getting public benefits program, unless Con-
gress told us we had to. So, if you think that's a good thing, then
maybe Congress should tell us we have to.

Mr. STEARNS. Well, what the President is proposing is through
this Public Benefits Fund, a national transmission tax and then
distributing these funds to the States, if they provide matching
funds.

Ms. SMITH. Right.

Mr. STEARNS. And so what we're trying to get a feel for, if you
support that idea, if so, why, and if not, why not?

Ms. SmITH. Well, it's a terrible dilemma for me, personally, here,
because | suspect that a majority of ldaho legislature would not
support that. But, I, personally, think there may be some benefit
to it.

Mr. STEARNS. So, you, personally, support it, but you don't think
your State legislature would?

Ms. SMITH. | don't think so.

Mr. BARTON. Would the gentleman yield on that?

Mr. STEARNS. Yes.

Mr. BARTON. Well, Pennsylvania and Illinois both have a State
low income or public benefits funds. So why would we need to have
a Federal fund, also? Wouldn't that be an area we'd just let the
States do what they want to do? Wouldn’t that solve your problem?

Ms. SmiTH. Well, | think the Public Benefits Trust Fund that |
think Mr. Stearns is speaking of is something different from a low
income assistance program that's on a State level.

Mr. BARTON. But, they go toward the same general purpose. It
would just balance the needs of the less affluent in those States,
in some way.

Ms. SmiTH. Well, | think the public purposes, as | understand it,
is to encourage the development of renewables or alternative en-
ergy sources and research and development, as opposed to helping
individual low income consumers.

Mr. STEARNS. Of course, once you set up a government fund, you
sometimes don’'t know where it's going to go.

Ms. SMITH. That's true.

Mr. STEARNS. Mr. Glazer, maybe you would like to comment, as
well as Mr. Quain.

Mr. GLAazER. Thank you. Two things on that, and they're sort of
two different things. This Public Benefits Fund and then the port-
folio standard, as | understand it—

Mr. STEARNS. Those are the two that |——

Mr. GLAZER. Two, yes, and——

Mr. STEARNS. [continuing] want to know what you feel about it.

Mr. GLazer. Okay. This Congress actually has a Public Benefits
Fund, in the form of the LIHEAP program, the Low Income Home
Energy Assistance Program, and, frankly, my State and some other
States are very dependent on that program. We would have people
literally going cold in the winter without that program.
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The fear is that that program, because of various other Federal
requirements, gets cut and there’s nothing put in its place. So, per-
haps if there was some kind of ability to put a wires charge, we
could get out of this every 2 year debate about the LIHEAP pro-
gram, which has been difficult for the Congress and difficult for the
States.

The issue of a portfolio standard, which goes to do we have re-
newables, to me, that's a national energy security issue. And I
think this Congress is uniquely qualified to render a judgment on
that. We did have energy security problems in the 1970’s and we
went to war in the Middle East. So, | don't think we should just
brush away that on the grounds that it may cost us some money.
I think it's really an issue to consider, in terms of international en-
ergy security and national energy security.

Mr. QuUAIN. | thank you. I think this is one that's clearly best
handled by the States. We do have a low income energy assistance
program built into our statute and to all of the settlements | talked
about. We do not have a portfolio requirement in the law. But, |
would note that when we sat down and negotiated each of the set-
tlements for the five major electric companies in Pennsylvania, we
came up with one, and we came up with one that was a little dif-
ferent and funded a little differently for each of the five, taking into
note that the specific characteristics of that utility and the goals
that that fund was trying to reach. It's different in Philadelphia
than it would be in the western part of the State, out near Alle-
gheny County. So, | think my preference on that would be to let
that one to the States.

Mr. BARTON. | thank the gentleman from Florida. | recognize the
gentleman from Ohio, Mr. Strickland, for 5 minutes.

Mr. STRICKLAND. Thank you, Mr. Chairman. Mr. Glazer, you
said, | think correctly, that Ohio is a microcosm of the Nation. And
as you know, in Ohio, we have low cost energy regions and high
cost energy regions. | happen to represent what is a low cost en-
ergy region. So, | assume my question to you, if Ohio is a micro-
cosm, means that there are such conditions existing across the Na-
tion.

Is it possible or are you concerned that deregulation in Ohio will
result in the electricity cost for some of the low cost regions, which
tend to be the poorer parts of the State of Ohio, will actually in-
crease, while they may be reduced in higher cost parts of the State?

Mr. GLAZER. Representative, it's an excellent question. In fact, it
is an issue in the Ohio General Assembly right now and it's essen-
tially going to tear the General Assembly apart on just that very
issue. | don't see it, though, as being a situation where, oh, if we
do this, rates automatically go up in the southeastern Ohio, for a
couple of reasons. One is although southeastern Ohio is low cost,
there, in fact, is lower cost around us, in Kentucky and West Vir-
ginia. And the national wholesale market is even cheaper today
than the rates that your constituents in southeast Ohio pay. So,
there’s some room to move there, to even go lower. Also, we're look-
ing at rate caps, some protection for the low cost regions. For ex-
ample, American Electric Power, we would put a rate cap on, so
they cannot see an increase for a period of time.
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Over the long term, one of the concerns is if we don't move at
all, what happens is the investment community just says, we're not
going to invest in generation, in those States that are just closed.
And, in fact, an AEP or utilities like that start disinvesting in
southeastern Ohio. And, in fact, then, service goes bad and rates
then potentially can go up.

So, | think we have to take some steps to protect the low cost
areas of the State. I am very concerned about those. And | think
we can achieve that proper balance. It's an excellent question.

Mr. STrickLAND. | would like to ask our friend from Pennsyl-
vania, have there been regions in Pennsylvania where consumers
have actually experienced an increase in what they have paid
versus—oprior to deregulation?

Mr. QUAIN. We have in our legislation, in our law, rate caps for
all of our electric utilities in Pennsylvania. And it's a two-piece rate
cap. There's a generation rate cap that runs generally the length
of your stranded investment recovery and there's a separate trans-
mission distribution rate cap for local line rates. So, if you choose
to do nothing or you choose to stay with your host utility, your
rates are capped.

Interestingly enough, one of the major players that we've seen in
the early parts of our choice marketplace are renewable energy
companies coming in that say, | will sell you green energy and, yes,
it's more expensive than what you're currently paying now under
rates—we started this whole process, because we thought they
were too high, and they're more expensive than that, but we will
guarantee you that it's green energy. It's compatible with the envi-
ronment. And lots and lots and lots of people are buying it. So, in
that instance, the rates are going up. But, it's their choice to do
that. They have the protection of the rate caps not to make that
decision. But, they're consciously doing it, because they want to use
energy that's environmentally compatible.

Mr. STRICKLAND. And Mr. Glazer, one other question. As you
know, my region has coal mines.

Mr. GLAZER. Yes.

Mr. STRICKLAND. And I'm interested in your opinion, as to the ef-
fect of deregulation on the coal industry. And if the other panel
members would have thoughts about that, as well, I would be in-
terested in what they may think.

Mr. GLAzER. Representative, I'm really glad you're asking me
this question this morning. | thought Mr. Pallone would come after
me on environmental stuff from New Jersey.

I actually see deregulation as having a huge benefit for the coal
industry, because where does low cost power, which they’ll be such
a demand for, come from. It comes from coal. We've got to make
sure we deal with these environmental issues, in a way it doesn’t
make coal obsolete, which would be a disaster. But, in fact, | see
it as a great benefit for the coal industry and for the coal miners,
because all these States around us, Pennsylvania, Illinois, are look-
ing for low cost power. That comes from the coal fields in south-
eastern Ohio.

Mr. STRICKLAND. Thank you, sir. And I'll try to deal with my
friend, Mr. Frank Pallone. Help you out there. Thank you.
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Mr. BARTON. We thank the gentleman from Ohio. And may | ask
the gentleman from North Carolina to bring us home; bring us
around home, third base, and home run down at the home plate.

Mr. BURR. The pressure is tough.

Mr. BARTON. | know. The Tar Heel State can deliver. Although
North Carolina didn't exactly shine in the NCAAP tournament.

Mr. BURR. The word is Duke.

Mr. BARTON. My team didn’t even make it, so—five minutes.

Mr. BuUrr. Mr. Glazer, tell me what significant difference the
Ohio Commission’s position would be, other than yours. You made
a note in your testimony, “l speak as an individual and not as the
Commission.”

Mr. GLAzER. It was just a CYA here, if you will. We didn't actu-
ally have the time to vote on these comments as a Commission, sir.

Mr. BURR. But not—your views are not inconsistent with what's
going on in Ohio?

Mr. GLAZER. No, they are not.

Mr. BUrRr. Thank you. Ms. Clark, let me just ask you a real bold
question. Do you believe that there's any generating company out
there that can bring to Florida cheaper prices than what you have
today?

Ms. CLARK. You mean the average price?

Mr. BuUrr. I'm talking about is there anybody out there, given
that we went to retail competition that could supply Florida cus-
tomers cheaper than they currently pay for electricity.

Ms. CLARK. Well, you need to remember, we price on average
cost. And I'm sure there are marginal cost plants and the new
plants are going to be lower cost. | would point out to you that |
think those benefits come from wholesale competition. The question
is how much more benefits come from retail competition.

Mr. Burr. If one believed that to be really a solution, then |
would suggest that Mr. Glazer wouldn’'t have—as a matter of fact,
I might even go to Mr. Quain, because | think Pennsylvania had
the biggest disparity between high price and low price power of any
State. Am | right, Mr. Quain?

[Witness nodded yes.]

Mr. Burr. And given that there’'s wholesale capabilities to buy,
you would think that they wouldn’'t have a disparity of that kind,
wouldn't you?

Mr. CLARK. A disparity in cost from different plants?

Mr. BURR. A disparity in what the consumer pays.

Mr. STEARNS. Would the gentleman yield just to follow up what
you said? | think he’s asking what the average residential family
pays, kilowatt per hour——

Ms. CLARK. Right.

Mr. STEARNS. [continuing] is pretty good, relative to New Hamp-
shire and New York.

Ms. CLARK. Florida, yes.

Mr. STEARNS. But, if we had retail competition, do you foresee
the average residential customer getting it cheaper than it is
today?

Ms. CLARK. Not necessarily.

Mr. BURR. All right. Let me rephrase my question in the way it
was asked.



144

Is it possible your customers might get lower cost electricity?

Ms. CLARK. Again, | would point out that you need to make a
distinction between if you introduce it in wholesale competition and
you're assuring that the next unit you dispatch is the least cost
unit, then everyone benefits from it. You spread the cost across the
whole body of ratepayers.

Mr. BURR. Ms. Smith, is it true that Bonneville does supply some
power to lIdaho?

Ms. SMITH. Yes. About 20 percent of customers in Idaho are
served by either cooperative or municipal utilities. And while some
of those own a small amount of generation, most of them are full
requirements customers of Bonneville, which means they take
power wholesale from Bonneville at a preference rate.

Mr. BUrr. Would you have any objection if Congress passed a
bill that required Bonneville, over some period of time, maybe 5
years, to pay back the Federal Government and to recover that
through the power cost of their sale price?

Ms. SMITH. | believe Bonneville is paying back the Federal Gov-
ernment. I've sat at lengthy meetings, where they discussed their
revenue and their debt payment and how they’re going to cover it.
So, | believe that Bonneville is paying back the Federal Govern-
ment.

Mr. BUrr. Actually, I would challenge you on that. I've heard the
same statements by them and, unfortunately, on the balance sheet,
there’s very little effort. As a matter of fact, | don't believe that we
can give Bonneville away today, as a Federal entity, that there’s
any power concern out there that we can turn it over to and that
they would accept it.

But, let me ask you about—Congressman Crapo, | think, drilled
in and said, you can't reach much lower prices than you have in
Idaho. So, I'll give you that. Do you believe that if Idaho were to
stay closed, but everywhere else stayed open, should the investor
owners in ldaho be able to sell into the other States?

Ms. SMITH. Absolutely.

Mr. BURR. So, reciprocity would both you, if you didn't open up
your market, but—and other States said to your investor owners,
sorry, if you're not—if your State isn’t open, then you can't sell into
ours.

Ms. SmiTH. Well, | wouldn't see why a State, which advocated
competition, both wholesale and retail, would want to foreclose the
opportunity of their citizens to buy from anyone, who had the low-
est price. So, to me, | don’'t understand that kind of thought.

Mr. BURR. | guess we would have trouble understanding why a
State, who had the lowest cost, would close their State from retail
competition.

Ms. SmiTH. Well, like | pointed out in my response earlier, when
you're dealing with a hydro system, it's not just the price of power
that people are worried about, and it's all these other things they
haven't figured out how to manage in that transition.

Mr. BURR. But, you wouldn't see an inequity in the fact that you
chose not to open your marketplace, and your investor owners were
not offered the opportunity to sell into other States? You would see
a problem with that?
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Ms. SmiITH. Well, 1 would not understand the State that opened
that said we're foreclosing some people from participating in selling
to our customers, especially if those are entities that maybe could
provide the lowest cost energy.

Mr. BUrr. I'll wait and try to ask you some further questions
written, because | think just your actions sort of answers the ques-
tions for me, as far as ldaho’s position. Currently, it's fairly easy
for that to happen or for people to understand it. It doesn't make
much sense to me.

Mr. BArRTON. We know North Carolina and Idaho can disagree
agreeably. So, let's wrap this up, Ms. Clark has a plane to catch
at 5.

Mr. BURR. | thank the chairman and | thank all of the witnesses.
And the attempt here is not to highlight the differences, it's to real-
ly figure out where the consensus is; but more importantly, as we
proceed forward, either as States or as a Congress, to find out how
we do it right. And | thank the chairman.

Mr. BARTON. That's correct. The Chair would ask unanimous
consent that a statement by the National Retail Federation be put
in the record. It's been reviewed by the staff and both the majority
and minority, and there’s no objection.

Do | hear an objection from any of the members?

[No response.]

Mr. BARTON. Hearing none, so ordered.

[The statement follows:]

PREPARED STATEMENT OF THE NATIONAL RETAIL FEDERATION

The National Retail Federation is the world's largest with membership that com-
prises all retail formats and channels of distribution including department, spe-
cialty, discount, catalogue, Internet and independent stores. NRF members rep-
resent an industry that encompasses more than 1.4 million U.S. retail establish-
ments, employs more than 20 million people—about 1 in 5 American workers-and
registered 1998 sales of $2.7 trillion. NRF’s international members operate stores
in more than 50 nations. In its role as the umbrella group, NRF also represents 32
national and 50 state associations in the U.S. as well as 36 national associations
representing retailers abroad.

NRF’s vision of the way in which electricity will be purchased in the future is
quite simple. A large network of electricity generators and power marketers will sell
electricity to end-users across the country, either directly or including power mar-
keters, at prices set by the competitive markets. Prices will be determined as they
are with any other commodity, based on supply and demand, through both spot and
future markets. Power will be purchased from power plants across the country,
transported through transmission systems operated by independent systems opera-
tors and delivered through distribution companies which will appear, to consumers,
to resemble today’s public utility companies. Distribution and transmission compa-
nies will remain regulated monopolies for the foreseeable future.

Our view of the future is a FEDERALLY deregulated electric industry in which:

» All customers benefit from deregulation.

» Deregulation is achieved through universal direct access, rather than a govern-
ment-mandated pool approach.

» Direct access occurs simultaneously for all customers. If technical constraints re-
quire that, in a few instances, direct access to be phased-in, the phase-in will
not disadvantage any class of customers.

» Generation, transmission, and distribution services, are unbundled, either func-
tionally or through divestiture.

* Smaller electric consumers participate in the competitive market place through
aggregation.

» Stranded cost recovery is shared equitably by utility customers and by utility
shareholders.

All Customers Will Benefits From Federal Deregulation. Deregulation will lead to

a competitive environment which will benefit all customers. The benefits to be de-
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rived from competition are evident in the federal deregulation of the natural gas,
airline, trucking and telecommunications industries. When pressure builds for elec-
tric rate relief, regulated monopolies react by giving relief to large customers who
threaten to self-generate or to leave the service area of the monopoly. Everyone else
pays for the benefit received by the few customers who have the economic power
to negotiate discounts.

* A deregulated environment will not allow for such distortion of the competitive
market. NRF member companies want to purchase electricity competitively so
that they can share in the benefits of competition at the earliest possible time.
NRF members also want their customers, the residential electric consumer, to
share equally in those benefits. After all, retailers benefit whenever their cus-
tomers have additional disposable income.

* Competition Is Best Achieved Through Universal Direct Access. Direct access to
competing generators of electricity provides consumers with the incentives nec-
essary to participate in the competitive marketplace. Those incentives are
muted in the poolco approach which has been proposed in some states. Direct
access, whether through bilateral contract or through aggregation, provides the
opportunity for a willing buyer and a willing seller to set prices through com-
petitive negotiation, rather than relying on a price auction controlled by utili-
ties, which could distort free market pricing. Mandatory pools will, in essence,
result in a shift from multiple utilities within a state to a single larger utility.
Such a shift will not create competition and does not drive prices down. The
pool approach will most likely lead to a re-regulation rather than to deregula-
tion. If pools develop they should develop through the action of market forces
rather than as a result of government mandate.

e Direct Access Should Occur Simultaneously For All Customers. In the few in-
stances where technical constraints might prohibit immediate direct access for
all customers, no class of customer should be disadvantaged by any resulting
phase-in of universal direct access. In those instances where a phase-in is nec-
essary, it should be implemented in such a way which will benefit all classes
of customers simultaneously.

* Unbundling is Necessary to Promote Competition. Unbundling, whether it is func-
tional unbundling or unbundling through divestiture, is necessary to insure that
utilities do not unfairly shift generation expenses to their transmission and dis-
tribution functions, or otherwise give unfair advantage to their generation com-
ponents, which will be to the detriment of true competition.

* Smaller Electric Consumers Can Participate in the Competitive Market Through
Aggregation. Some consumers, especially large consumers, will aggregate off of
their own facilities in a given area. Other consumers, including small commer-
cial and residential consumers, will aggregate with a number of unrelated com-
panies or individuals in a geographic area. Aggregation could provide partici-
pants an average rate reduction of 18 percent. Innovative planning such as ag-
gregation will define the electricity market in years to come, insuring that elec-
tricity consumers, large and small, will benefit from competition.

» Stranded Cost Recovery Dominates Much Of the Electricity Utility Deregulation
Debate. We do not believe that utilities are entitled to total stranded cost recov-
ery. Stranded Costs caused by government mandate should be recovered to the
extent utilities are unable to mitigate those costs. Stranded costs caused by bad
management decisions should not be recovered.

* We envision a burst of competitive pricing as deregulation becomes a reality. This
will be followed by a period of reflection as consumers and electric generators
analyze the effect of this new pricing. As competition forces utilities and other
power suppliers to become more efficient, as stranded costs are dealt with and
as competition encourages innovation in load management and conservation
techniques, electricity prices will enter into a period of long, steady decline and
savings will increase over a period of many years.

¢ In Conclusion, the National Retail Federation looks forward to the development
of a federally deregulated electric market throughout the United States which
will provided competitive benefits for all consumer classes on a non-discrimina-
tory basis through customer choice. The Congress is encouraged to enact legisla-
tion which will facilitate nationwide retail competition as soon as possible and
which will insure that federal regulatory activity will not impede competition.

Mr. BArRTON. We want to thank you, ladies and gentlemen, for
testifying. We will work with the minority next week to determine
the next hearing on this issue, and we hope that we will be able
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to reach agreement, as to the subject and the time and be able to
announce that sometime next week.

The next hearing the subcommittee is going to convene is on the
Iragi oil for food program that's been sanctioned by the United Na-
tions. There will be additional questions for each of you in the
record. We appreciate your timely response.

And this hearing is adjourned.

[Whereupon, at 4:15 p.m, the subcommittee was adjourned.]

[Additional material submitted for the record follows:]

PREPARED STATEMENT OF AMERICAN PuUBLIC POWER ASSOCIATION

The American Public Power Association, the national service organization rep-
resenting the interests of the nation’s 2,000 community- and state-owned, not-for-
profit public power systems, commends Chairman Barton on restarting the hearing
and discussion process on the details of electricity competition. Sorting out the ap-
propriate federal and state roles in this matter is among the most important activi-
ties that can be undertaken in order to move the process forward.

Public power systems have long played a vital, pro-competitive role in the electric
utility industry, and APPA supports the enactment of federal legislation that re-
moves federal barriers and encourages the creation of retail competition. Since the
first municipal systems were established over 115 years ago, public power has fos-
tered competition by serving as a comparison “yardstick” for consumers against
which to judge the performance of private utilities. Today, APPA’'s members are ac-
tively participating in efforts at the state and local level to implement retail choice
initiatives. Public power associations in several states have endorsed “customer
choice” initiatives under consideration by their respective legislatures. In addition,
cities like Cleveland, Ohio, and Lubbock, Texas, have had “door-to-door” retail com-
petition in place for decades.

With this in mind, APPA believes the following issues are appropriate and nec-
essary to deal with at the federal level:

« ensure there are no federal legal impediments to state and local decision-making
regarding retail competition and clarify jurisdictional questions, while pre-
serving the traditional authorities of state and local governments over retail
electric service;

* mitigate market power through provisions such as a revised merger standard that
provides FERC with clear authority to condition proposed mergers on divesti-
ture of such generation and transmission facilities as necessary to prevent mar-
ket power in any relevant geographic or product market;

* remove federal tax impediments on public power systems’ ability to compete and
participate in independent regional transmission organizations by including the
provisions contained in H.R. 721, the Bond Fairness and Protection Act;

» provide clear and specific authority to require the creation of strong, truly inde-
pendent regional transmission organizations in order to facilitate the develop-
ment of vigorously competitive regional power markets;

e maintain or enhance the reliability of the electric system by including the indus-
try consensus language which assists in the transition of the North American
Electric Reliability Council (NERC) to the North American Electric Reliability
Association (NAERO);

» address regulatory impediments to hydropower’s competitive position in a restruc-
tured marketplace;

» ensure that electricity is available to all consumers at a reasonable price through
options such as municipal aggregation programs;

* encourage cost-effective renewable energy without prescribing quotas;

e promote energy research and development.

The balance of the detailed decisions should be left up to state and local authority.
Examples of decisions better left to the states include:

e When (or 10 the state can realize benefits from choice and is prepared to move
to retail competition;

» Determination of reasonable stranded cost recovery for generation assets;

» The percentage (if any) that electricity providers are required to generate from re-
newable resources, including hydropower;

* The level at which all participants in the electricity market, including non-tradi-
tional power providers, are required to contribute toward the costs and other
obligations of public interest programs;
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» Deference to regional and customer decisions in certain areas of the country
served by federal power marketing administrations on how best to deal with
those entities in a restructured environment. These regional approaches should
be encouraged and respected by Congress in any federal restructuring legisla-
tion. In the Pacific Northwest, for example, issues regarding the Bonneville
Power Administration involve a multitude of complex and interrelated concerns.
Stakeholders in this region, including public power systems, are in the best po-
sition to develop consensus solutions to the unique concerns affecting their re-
gion. The same is true in the Tennessee Valley, where TVA power distributors,
TVA, and the Department of Energy are developing a consensus proposal on
how best to deal with the complex issues surrounding the evolution of TVA in
competitive markets;

* Maintaining ultimate decision-making authority over customer safeguards and
service quality protections;

» Determination of which ancillary services should be opened to competition, such
as metering and billing functions in order to retain the highest levels of accu-
racy, customer privacy, and public safety.
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HOUSE OF REPRESENTATIVES,
CoMMITTEE ON COMMERCE,
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The subcommittee met, pursuant to notice, at 10:05 a.m., in room
2322, Rayburn House Office Building, Hon. Joe Barton (chairman)
presiding.

Members present: Representatives Barton, Bilirakis, Stearns,
Largent, Burr, Whitfield, Norwood, Shimkus, Pickering, Bryant,
Ehrlich, Bliley (ex officio), Hall, Sawyer, Markey, Gordon, Wynn,
and Dingell (ex officio).

Staff present: Cathy Van Way, majority counsel; Joe Kelliher,
majority counsel; Donn Salvosa, legislative clerk; Sue Sheridan, mi-
nority counsel; and Rick Kessler, minority professional staff.

Mr. BArTON. If the subcommittee could come to order, we would
like to start the second in a series of hearings in the electricity re-
structuring issue. Today's hearing is on reliability and trans-
mission and how that will help us to a competitive electricity mar-
ket.

I want to welcome everyone today. The changes sweeping the
electric industry in recent years have been nothing short of incred-
ible. The industry is rapidly transforming itself from a highly regu-
lated industry to one where competition plays a driving role. | be-
lieve this trend toward retail competition is irreversible. At the
same time it is becoming apparent it is time for our Federal laws
and regulations to catch up where the marketplace is headed.

As Chairman Bliley has said and | have said, the question before
the Congress has shifted from whether Congress should pass legis-
lation to open retail markets, to when Congress should pass such
legislation. Today we are going to examine what the scope of Fed-
eral legislation should be with respect to reliability and trans-
mission.

When | accepted the gavel at the beginning of this Congress, one
of the goals we set for the subcommittee was to pass a comprehen-
sive bill that lowers electricity prices for consumers by promoting
competition. Toward this end, we are going to hear today from wit-
nesses about two issues that are critical to restructuring. Those
issues, as | said earlier, are transmission and reliability. They are
certainly issues that are not unfamiliar to this body.

From the input that we have received from the largest and
smallest consumers and everyone in between, reliability is a very

(149)
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big concern. The question that is raised time and time again is,
Who will I call when our lights go out? It is a simple question, but
it is an important question. Similarly, while everyone recognizes
competition changes the way we need to think about reliability, it
does not necessarily imperil it. In fact, separating generation,
which will be competitive, from transmission and distribution,
which are likely to remain regulated, will have a positive impact
on reliability.

As the system changes, | believe we need Federal legislation to
provide for enforceable reliability provisions. There is a broad con-
sensus that continued reliance on voluntary reliability standards is
not viable and will lead to significant reliability problems. Con-
sensus is forming around a self-regulating organization certified by
the FERC that will develop reliability standards ultimately en-
forced by the FERC.

Today we are going to take a close look throughout the reliability
proposal developed by the North American Electric Reliability
Council, or NAERC.

Similarly, for competition to truly flourish, we must make sure
that our transmission system is genuinely open and is governed by
one set of rules. It is clear that EPAct and Order No. 888, went
a long way to make access to the transmission system more open.
However, most of today’s testimony verifies that complete open ac-
cess to transmission lines has not arrived.

We hope to hear some suggestions today about how to assure our
interstate transmission lines are as open as possible so that con-
sumers can reap the benefits of competition. We look forward to
hearing from all of our witnesses today.

[The prepared statement of Hon. Joe Barton follows:]

PREPARED STATEMENT OF HON. JOE BARTON, CHAIRMAN, SUBCOMMITTEE ON ENERGY
AND POWER

The changes sweeping the electric industry in recent years have been nothing
short of incredible. The industry is restructuring itself with every diversification,
with every merger, and with every voluntary and involuntary divestiture. | believe
the trend towards retail competition is irreversible.

As Chairman Bliley and | have said many times before, the question before Con-
gress has shifted from “whether” Congress should pass legislation to open retail
markets to “when.” Today we examine what the scope of Federal legislation should
be with respect to reliability and transmission.

When | accepted the gavel at the beginning of this Congress, one of the goals we
set for this Subcommittee was to pass comprehensive Federal electricity legislation
that lowers electric prices for consumers by promoting competition in retail markets.
Towards this end, today we are going to hear from two panels about two of the most
talked-about issues related to the restructuring of the electricity industry in this
country. The issues are transmission and reliability and they are certainly not unfa-
miliar to this body.

From the input we have received from the largest and smallest electricity con-
sumers, and everyone in between, reliability is one of the biggest concerns. The
guestion that is raised time and time again is, “Who will | call if my lights go out?”
It is a simple question, and it is important. Importantly though while everyone rec-
ognizes this, we must change the way we think about reliability, it does not nec-
essarily imperil it. In fact, separating generation which will be competitive and sup-
pliers will be looking to cut costs from transmission and distribution which are like-
ly to have a positive impact on reliability.

I believe Federal legislation will provide for enforceable reliability provisions.
There is a broad consensus that continued reliance on voluntary reliability stand-
ards is not viable, and will lead to significant reliability problems. Consensus has
developed around developing a self-regulating organization certified by FERC that
will develop reliability standards ultimately enforced by FERC. | believe we should
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take alclose look at the work done by the North American Reliability Electricity
Council.

Similarily, for competition to truly flourish, we must make sure our transmission
system is genuinely open and is governed by one set of rules. It is clear that EPAct
and Order 888 went a long way to make access to the transmission system more
open. However, most of today’'s testimony verifies that access to transmission lines
are still subject to problems. | hope to hear some suggestions today about how to
assure our interstate transmission are as open as possible.

I look forward to hearing from all of the witnesses on both of these important
issues and learning from what they have to tell us.

Mr. BArTON. Now | would like to recognize the distinguished
ranking member of the full committee, the gentleman from Michi-
gan, the Dean of the House of Representatives, Mr. Dingell, for an
opening statement.

Mr. DINGELL. Mr. Chairman, | thank you. Mr. Chairman, | com-
mend you for holding today’s hearings. These hearings will touch
on one of the most important issues in this entire debate on elec-
trical utility restructuring.

Historically, the United States has enjoyed the most reliable elec-
tric transmission system in the world. It also has enjoyed the
cheapest and the best service. This gives a tremendous advantage
to ordinary citizens, residential dwellers, business and consumers
alike and also to American industry. It is a major factor in the high
competitiveness of the American economy.

The electrical utility industry faces changes on every front, all of
which bear upon the issue of reliability. About 20 States are now
at some stage of switching over to retail competition. This raises
question about how generation reserves will be maintained and
how adequate transmission capacity will be preserved under even
more competitive circumstances. It is evident already that reli-
ability in certain areas of the country may be jeopardized by con-
straints in the transmission system at a time when building new
lines is more difficult than ever.

Last summer we saw real stress on the system and we came very
close to serious trouble, including major blackouts and brownouts,
particularly in the Middle West.

On the environmental front, the timing of new regulatory re-
quirements is going to result in plants being temporarily shut
down. This means that reliability is going to again be stressed. |
would note this threatens to occur at the worst possible time in the
need to maintain the system'’s reliability. And that is something to
which EPA and others who are pushing for changes in the system
could better direct their attention.

Last summer, as | mentioned, the Midwest experienced real dif-
ficulties which should be unsettling to anyone concerned with elec-
tric reliability and the well-being of consumers. Although we did
not have blackouts, these were narrowly averted and only then be-
cause a number of customers were curtailed and because things
like rolling cutbacks occurred. Utilities in this region did it by the
book, but that did not lessen the inconvenience and the costs to
those whose service was interrupted.

I would note that a lot of wholesalers got into the business and
a fair number of them were incapable of delivering power at the
time and under the terms that their contracts required. | think
that is something we better take a look at because | would note
that in most instances, the bills before us, and other proposals, im-
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pose less requirements for good character, financial capability, and
other things important than do the requirements of State law with
regard to beauticians.

Let us look a little bit at what happened last year. Only a small
volume of power was sold at spectacular prices but those were in
the range of $7,000 per kilowatt hour. In California, they went
$9,000 and more per kilowatt hour. These price spikes should warn
us that we can ill afford to take the stability of our electrical utility
system for granted in a time of power change, particularly as it ap-
pears that the level overall of reserves is falling.

State regulators and utilities in the Midwest are braced for an-
other difficult summer. And it behooves all of us to closely examine
the forces at work in this rapidly changing marketplace.

I want to commend you again, Mr. Chairman, for holding this
hearing. And | want to tell you how important it is that we look
to see what is going to occur with regard to the question of reli-
ability of service. Clearly, this must be one of the committee’s cen-
tral concerns as it considers—as it continues its deliberations on
these matters. Again, | commend you and | thank you, Mr. Chair-
man.

[The prepared statement of Hon. John D. Dingell follows:]

PREPARED STATEMENT OF HON. JOHN D. DINGELL, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MICHIGAN

Today's hearing touches on one of the most important issues in the electric re-
structuring debate. Historically, the United States has enjoyed the most reliable
electric transmission system in the world. This is a tremendous advantage to resi-
dential and business consumers alike, and one which we simply must maintain.

The electric industry faces change on every front, all of which bear on reliability.

About twenty states are at some stage of switching over to retail competition. This
raises questions about how generation reserves will be maintained, and how ade-
quate transmission capacity will be preserved, under ever more competitive cir-
cumstances.

It is evident already that reliability in certain areas of the country may be jeop-
ardized by constraints in the transmission system, at a time when building new
lines is more difficult than ever.

On the environmental front, the timing of new regulatory requirements will result
in plants being temporarily shut down, which threatens to occur at the worst pos-
sible time in terms of the need to maintain the system’s reliability.

Last summer the Midwest experienced difficulties which should be unsettling for
anyone concerned with electric reliability and consumers’ wellbeing. Although we
did not have blackouts, these were narrowly averted and only because certain cus-
tomers were curtailed. Utilities in the region did this by the book, but that did not
lessen the inconvenience and cost to those whose service was interrupted.

And while only a small volume of power sold at the spectacular prices in range
of $7,000 per kilowatt hour, these price spikes serve notice that we can ill afford
to take the stability of our electric system for granted in this era of rapid change.
State regulators and utilities in the Midwest are braced for another difficult sum-
mer, and it behooves all of us to closely examine the forces at work in this rapidly
changing marketplace.

I thank the chairman for holding this hearing and for focusing on what certainly
must be this Committee’s central concern as it continues its deliberations on the fu-
ture of the electric industry.

Mr. BARTON. Thank you, Mr. Dingell.

We recognize the distinguished gentleman from Kentucky, Mr.
Whitfield, for an opening statement.

Mr. WHITFIELD. Mr. Chairman, thank you very much. Although
I was not in Congress at the time, | was involved in deregulation
of the airline industry, the railroad industry, and the trucking in-
dustry, all of which | supported. And when you represent an area
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of the country that has some of the lowest rates in the country for
electricity, you want to proceed with these hearings with an open
mind but also to look closely at issues like reliability and others
and their impact on the district that you represent.

So | am delighted that we are continuing these hearings and par-
ticularly today to focus on reliability. 1 noticed that we have two
panels of nine witnesses, all of whom have a lot of experience in
this area, and | know that their testimony will be quite helpful to
us as we proceed to explore this opportunity of deregulation. | yield
back the balance of my time.

Mr. BArRTON. Thank you. | recognize the distinguished ranking
member, Mr. Hall.

Mr. HALL. Mr. Chairman, thank you very much. | think today’s
hearing on transmission and reliability issues is probably one of
the most important hearings that we will have today as we address
the Federal Government's role in the restructuring of the electric
utility industry.

It seems to me that the issues that are before us today are not
mandates and the dates certain are the real centerpiece of what
might be contained in any Federal legislation. Reliability has got
to be the one word that we can't give up on, our right to rely or
someone to call in case it fails. And quality. And, of course, quality
is the end word for reliability and transmission.

So | am glad to see us get away from talking about mandates
and dates certain and all of that and get to what the real center-
piece of what this thing is. These are unique Federal issues, issues
that can only be dealt with by Congress, and what we ultimately
do will have profound implications on reliability, and that is reli-
ability of the power system and the viability of all the stakeholders
that use it.

Now, Mr. Chairman, | expect that there will be a number of
questions and additional issues raised here today that are going to
need even some further examination, which will lead us into other
questions and answers that we need to seek to make the puzzle fit
together. While I am not a fan of endless hearings, | think we owe
it to ourselves to make certain we have a good grip on all the policy
options. It looks as if we need it. If it looks that way, why | know
and hope you will schedule such additional days as are required to
develop a thorough and complete record.

I know you, Mr. Chairman, and | know your background. I know
that you have been recognized as engineer of the year in your own
State, that you have an inquiring mind—and | am buttering you
up here.

Mr. BARTON. Keep buttering.

Mr. HALL. You are enjoying it, aren’t you?

Mr. BARTON. It is good.

Mr. HALL. And the courage to act. You know, those are ingredi-
ents that a good chairman needs. Believe me, Joe Barton has every
one of those. So it is a pleasure to work with him and take this
information. That is the reason we have the interest in this legisla-
tion. That is the way you attracted “his honor” here to testify for
us today, so it is too important to the economic well-being of this
country not to build a complete and accurate record and that is
what we are doing.
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I think we need the best minds to come before us and the con-
sequences of not doing it and not doing it right can be very unfortu-
nate. Speaking of the best minds, we have some of them here
today, Mr. Chairman. Thank you for being here, and other wit-
nesses. | want to issue a special welcome, if the chairman hasn't
already done it, to Trudy Utter of Garlington, Texas, who is on our
second panel.

I yield back the balance of my time, Mr. Chairman, unless you
would like me to talk about you a little more, but | think | read
it just exactly as you wrote it.

Mr. BArRTON. | don't think the recording clerk got it down,
though.

Mr. HALL. Would you like a second reading?

Thank you, Mr. Chairman.

Mr. BARTON. Thank you, Congressman Hall. The Chair would
like to recognize the distinguished gentleman from the great State
of Tennessee, Mr. Bryant, for an opening statement.

Mr. BRYANT. Thank you, Mr. Chairman. | was going to echo the
remarks of Mr. Hall up to the point where he started talking about
you, and then | realized what we had was two Texans here. |
looked down there at Ed Markey from Massachusetts, and we kind
of shook our heads. | just want Texas fans to realize there would
not be a Texas were it not for Tennessee, Sam Houston, David
Crockett, and all those good volunteers we sent down there to help
them out.

Mr. BARTON. Amen to that, brother.

Mr. BRYANT. Amen. Along that line, | do want to echo what Mr.
Hall and Mr. Whitfield said, and others | am sure had said before
I arrived, about this issue being an important one—along with the
cost, | think, low cost, | think reliability is the other key to any sys-
tem that we go to in restructuring. I am just pleased to be here
today and also to welcome Matthew Cordaro, a friend | have known
from years past in Nashville. He is the President and CEO of the
Nashville Electric Service and will be testifying today on behalf of
the Large Power Council. I look forward to hearing from Matthew
and the other distinguished members of this panel, and would sim-
ply remind all of you that, as you know the business of Wash-
ington—we are at various meetings throughout the day, and at
times you will see us come and go, and it is not anything that you
should view as disrespectful. It is just that we can only be at one
place at one time. We unfortunately are scheduled to be at other
hearings throughout the Capitol area today, so if we have to leave,
that is our reasoning or excuse early on; but again, we thank you
and look forward to hearing from your distinguished panel. Mr.
Chairman.

Mr. BARTON. Thank you. I might point out that my relatives, way
back when, came from eastern Tennessee but they got to Texas
about 1840.

Does the gentleman from Massachusetts, Mr. Markey, wish to
make an opening statement?

Mr. MARKEY. Thank you. Thank you, Mr. Chairman, very much.
As we move from the era where the wholesale demonopolization of
the electricity marketplace, which was enacted and ultimately im-
plemented pursuant to the Energy Policy Act which was passed out
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of this committee in 1992, to an era of retail competition, it is very
important for us to deal with the issues of reliability. That is, guar-
anteeing that the lights don’t go out or dim in people’'s homes, that
their television sets work, that they are never interfered with, that
industries don't have unfortunate interruptions of their service.
After all, that is what the American economy is all about. And I
think that is really where our committee once again comes into
play.

We have an opportunity to make sure that as we break down
these State and relatively small regional conglomerates and create
national marketplaces, we have to make sure that as electricity is
being wheeled around the country, that there are guarantees that
the system is going to be reliable, that all parts of it understand
that they have a responsibility now to other parts of the country
to guarantee that the electricity is flowing into every home, every
industry in the United States.

And toward that goal, | have been able, without question, to
partner with a great Texan, a man whom | admire, and | think
someone who as a partner is somebody who | believe will help to
give us the leadership which we need. And, of course, | am speak-
ing here of Tom Delay, the Majority Whip, who has introduced
with me a piece of legislation on these issues to guarantee——

Mr. BARTON. Is he a member of this subcommittee?

Mr. MARKEY. You have got to have a Texan to be in this fight.
I feel a little bit like I am at the Alamo a lot of the time, coming
in from another State. So | am looking for all the help | can get.
These Texans are tough.

So, Mr. Delay and | have introduced a piece of legislation that
would establish authority over the North American Electricity Reli-
ability Council and the regional reliability councils, enhance
FERC's authority to deal with market power abuses that could de-
grade reliability, and create incentives for new transmission siting.
It seems to me that this is the kind of thing that our subcommittee
is uniquely qualified to be able to deal with.

As we move from smaller, more isolated regional and State-based
electricity networks to national networks, in turn we have a re-
sponsibility to make sure that these national networks in fact are
effective.

I thank you, Mr. Chairman. | share the gentleman from Texas,
Mr. Hall's admiration for your knowledge in these areas. | think
that we are really kicking off this subject with just the right kind
of hearing today and I look forward to working with both of you
toward the goal of resolving this issue this year. | thank you, Mr.
Chairman.

Mr. BArRTON. Thank you, Congressman Markey. We recognize
Mr. Burr from North Carolina for an opening statement.

Mr. Burr. Thank you, Mr. Chairman. | would be remiss if I
didn’t also highlight your good qualities and follow up on Mr. Bry-
ant's suggestion that had it not been for Tennessee, there would
have been no Texas, and had there not been the kind gift of North
Carolina, there would have been no Tennessee. So now that we
have gotten to the front of the food chain——

Mr. MARKEY. Can | say something here? | am going to put in a
word for Plymouth Rock here.
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Mr. BurRr. If you can bring that rock in. I have learned one valu-
able thing this morning: why Texans wear boots and high pants.

Mr. BarTON. | think he has gone to meddling now. Time is up.

Mr. BURR. | do, on a serious note, want to thank the chairman
for the continuation of this process. | believe moving forward is the
thing for us to do. We have a great set of witnesses today to hope-
fully guide us through, and | only wish that the answer to the reli-
ability question were as easy as the lights that somebody in the
back of the room cutoff just a few minutes ago and very quickly cut
back on but. It is not that simple to identify where the problem is,
and in many cases the problem exists before you know there is one.

And | think that one of the responsibilities of the industry and
of the Congress is as we move forward to better understand how
to have the safeguards and to hopefully take—Mr. Hoecker, your
first paragraph where you said, “Let markets not regulators, deter-
mine the price of,” and you had “wholesale power,” and | think our
attempt is just to say “power.” | am confident the markets can do
it and that we can have the assurances of reliability and the effec-
tiveness of our transmission system.

And with that, | yield back, Mr. Chairman.

Mr. BARTON. Thank you, Congressman Burr.

We now recognize the gentleman from Ohio, Mr. Sawyer. | am
interested to see how he is going to talk about his State in the be-
ginnings of the great State of Texas.

Mr. SAwWYER. Mr. Chairman, while I live in Ohio, my family first
came to this country through Virginia, one of those dates that you
memorized in your history books. | have always hesitated to talk
about that and | discovered why when Kika de la Garza told the
story that he loved to tell. I am sure you know about when he was
first asked, when he first came to the Congress, by the daughters
of Texas how long his people had been in this country, and he
paused for a moment and smiled and said, “Well, it is kind of hard
to tell. You see, first, we lived in Spain. We lived so many places.
We lived in Spain and we lived in Mexico. Then we actually lived
in the Republic of Texas and then we lived in the Confederacy, and
then finally lived in the State of Texas and, you know, we never
left the land. We settled in 1604.” It puts things into perspective
for all of us as you might——

Mr. HALL. | think my uncle Christopher knew your people.

Mr. SAwWYER. To get back to the topic, one of my staff clipped an
item that noted trade journal, Rolling Stone, in which John “Cou-
gar” Mellencamp observed that in the thirties, rural electrification
brought electricity to rural dwellers and with that came radios,
record players, music. According to Mellencamp, his upcoming tour
will be called the “Rural Electrification Tour.” In many ways, he
is trying to take from one era and build into another. It is exactly
what we are trying to do.

I have a longer opening statement that | would like to offer for
the record, but | just want to make one observation; and that is,
today’s transmission structure works but it works largely by the ac-
cident of physics and not through any particularly well-crafted,
thoughtful, far-seeing vision of what an effective transmission sys-
tem ought to look like. It really comes about because various serv-
ice territories, rate of return, regulated entities, really abut up
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against one another, and it provides the capacity for product to
move.

In that sense, it seems to me that it is very much like the condi-
tion of the U.S. highway system prior to the 1950's. Yes, people
could get from one place to another and it worked reasonably well,
but it was wholly unsuited to the kind of commerce that developed
in the fifties and sixties and since then. With the growth of the
interstate highway system, the highway system became a backbone
of commerce in the United States and, in many ways, created per-
sonal freedom that allowed communities to grow and develop in
wholly natural ways. But those systems followed the siting of the
interstate highway system, that growth.

We face a similar circumstance here where the development and
growth of a transmission system can be the genuine backbone of
competition in this industry as it evolves in the next century. It is
that which it seems to me offers the greatest opportunity for an ef-
fective and flexible Federal framework within which that private
growth can take place.

How well we do that is really going to be at the heart of how well
we succeed in this large national undertaking of the deregulation
and restructuring of a large and complex century-old business. We
have the strongest economy on Earth. It is in no small way due to
the effectiveness of that system that has grown to this point, and
how well we nurture that growth in the coming century may well
depend on how well we do this job here.

With that | conclude my comments and thank you, Mr. Chair-
man, for your latitude in offering——

Mr. BARTON. Thank you.

I recognize the gentleman from Oklahoma who has been one of
the strongest advocates for this issue and has worked tirelessly on
it for many years. Mr. Largent of Oklahoma.

Mr. LARGENT. Thank you, Mr. Chairman. Thanks for having this
hearing. We have got a number of issues to work on. | am excited
that we are developing the momentum. The question is not wheth-
er we are going to do electricity restructuring, it is just when. And
I think reliability is one of those issues that is important to every-
body.

And so | look forward to hearing from both panels this morning
on what we need to do to make our transmission system—if in fact
moving to a restructured environment actually can improve reli-
ability and transmission innovations. So thank you for holding this
hearing and | look forward as we continue the march forward on
electricity restructuring.

[The prepared statement of Hon. Steve Largent follows:]

PREPARED STATEMENT OF HON. STEVE LARGENT, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF OKLAHOMA

Thank you, Mr. Chairman, for continuing the forward momentum of comprehen-
sive restructuring of the electricity industry monopoly with this hearing on reli-
ability and transmission issues in a competitive market.

When those with concerns about the federal role in electricity restructuring ask
why we need to move at the federal level—ensuring nationwide system reliability
is among the best of reasons. In fact, now that 21 states have moved toward a re-
structured marketplace it is critical that reliability provisions be enacted at the fed-
eral level.
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While | believe that the need exists for strengthened reliability provisions regard-
less of whether you support federal restructuring legislation, | also believe that it
should be a vital part of any restructuring bill that this subcommittee considers
later this summer.

| think the witnesses today can enlighten us on all the major issues associated
with reliability and transmission in competitive markets, beginning with FERC
Chairman Hoecker. In addition, | look forward to hearing about more pure market
solutions to increasing reliability and transmission capabilities. These solutions in-
clude superconductor technologies that maximize current transmission capacities by
reducing line losses and distributive power advances that place the generation closer
to the end user. | look forward to their testimony.

Last week, Secretary Richardson unveiled the Administration Electricity bill and
I believe momentum grows each day that this Subcommittee sits down and works
through these issues. | think we will soon discover that we can move a good, fair,
bipartisan bill to the floor because there is more that joins us then separates us.
The importance of reliability of our electrical energy is something | think we can
agree on.

Thank you once again Mr. Chairman.

Mr. BARTON. Thank you. Does the gentleman from Georgia, Mr.
Norwood, wish to make an opening statement?

Mr. NorwooD. No, Mr. Chairman. Thank you very much for hav-
ing the hearing. |1 would like to offer my statement for the record.
It is very lengthy, but frankly | have talked so much this week |
am tired of hearing myself talk so | will pass.

Mr. BARTON. The audience appreciates that, | am sure.

Does the gentleman from Illinois, Mr. Shimkus, wish an opening
statement?

Mr. SHIMKUS. Thank you, Mr. Chairman. Thank you for holding
this hearing. | just look forward to hearing today how the regional
transmission organizations, expanded NAERC authority, and addi-
tional FERC authority will help address price spikes. Of course, Il-
linois experienced those last year. | think it would be a good day
to get some questions answered. So | want to welcome Chairman
Hoecker, and | look forward to the testimony.

Mr. BARTON. Being no other members present—oh, | am sorry.
I didn't see Mr. Wynn. | apologize.

Mr. SHImMKUS. He is small.

Mr. BARTON. | recognize the distinguished gentleman from the
great State of Maryland, Mr. Wynn, for an opening statement.

Mr. WYNN. Thank you, Mr. Chairman. | will be brief. Let me also
applaud you for holding these hearings and continuing this process
of moving this forward.

I am particularly interested in today’s hearing because | think it
hits on an area where we may in fact have a significant Federal
role. We are looking at a system that was designed around a re-
gional concept of transmission. We are now entering an era in
which we will be looking at a very different interstate, a national
interstate system, larger amounts of electricity traveling longer dis-
tances. And | think that will pose new challenges in the area of re-
liability. I am very excited to hear the witnesses and would like to
submit a full statement at a later time.

Mr. BARTON. | want to apologize to Congressman Wynn. | recog-
nized two Republican Congressmen who came in after you. | sin-
cerely didn't see you. | apologize.

Mr. WYNN. No problem.

Mr. BARTON. The Chair, taking a very careful look around the
room, | see no other members present. All members that are not
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present will have the requisite number of days to put a written
statement in the record. All members present who wish to elabo-
rate on their statements will do so without objection.

[Additional statement received for the record follows:

PREPARED STATEMENT OF HON. CLIFF STEARNS, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF FLORIDA

Thank you Mr. Chairman. As always is the case, | commend you for the decision
to hold a hearing on this subject, and for your diligent work on the broader topic
of energy-related matters. Today's hearing is timely considering the current State
and Federal efforts toward restructuring.

At the heart of the Federal debate are the issues of transmission and reliability.
They are the cornerstone of the electric utility industry. Put simply, Americans ex-
pect power to reach their homes and turn on the lights each and every time they
flip a switch.

In developing a Federal approach to competition, we have an obligation to con-
sider the merits of competition and its effect on the reliability of the system. The
current scheme is remarkable. System reliability is achieved by a dynamic and intri-
cately crafted framework. The organization chiefly responsible for this transmission
framework and the reliability of bulk electric systems in the US is the North Amer-
ican Electric Reliability Council, or NERC.

The best and most important features of the NERC is that it was developed by
the utilities, not by the government, and that it depends entirely upon itself for
guidance and regulation. But there is a drawback in that NERC does not enforce
compliance with reliability standards because it lacks enforcement power. Addition-
ally, FERC is not authorized to enforce reliability standards.

Given increasing competition in the electricity industry, some propose that we es-
tablish a new self-regulating reliability organization subject to FERC certification
and oversight that would develop enforceable reliable standards. A number of legis-
lative proposals provide for enforcement of reliability standards by a FERC-certified
self-regulating organization.

Another key issue in this discussion will surely be the fact that the transmission
system is not subject to the same set of rules. FERC is only authorized to regulate
the transmission systems owned by investor-owned utilities. FERC does not regulate
the other 34% of the transmission system owned by the Federal electric utilities,
State and municipal utilities, and rural electric cooperatives. Additionally, distribu-
tive generation technology presents the question of how to interconnect this dis-
persed generation with the traditional distribution grid.

Many believe that a competitive market would better operate if the transmission
market were fully open and subject to one set of rules. This would require legisla-
tion to amend the Federal Power Act and other laws.

Transmission owners are collaborating to create regional transmission organiza-
tions, or RTO's to manage and operate the transmission grid and provide non-
discriminatory access to the grid. RTO’s are proposed as one response to address
concerns that internal practices and procedures would be inadequate to prevent ma-
nipulation of transmission systems to limit competition in generation. FERC is ex-
pected to issue a notice of rulemaking on RTO’s in the near future. This may pro-
vide guidance, however some fear that FERC may exceed its authority under cur-
rent law in the rule.

Clearly a consensus is developing that the transmission and reliability are fore-
most in the list of issues Congress must deal with in formulating a Federal deregu-
lation strategy. | anticipate a fruitful and enlightened debate today, | welcome our
panels and | look forward to their testimony. Again, | commend the Chairman of
the Subcommittee for his work on this issue.

Mr. BARTON. The Chair would now like to recognize our first wit-
ness, the distinguished Chairman of the Federal Energy Regulatory
Commission, The Honorable James Hoecker, and your statement is
in the record in its entirety. We will recognize you for such time
as you may consume.

We will just simply say as a personal aside that it has been a
pleasure to share the dais of several events with you in the last 3
months, and | am sure we are going to continue to do so in a very
cooperative and congenial way. The floor is yours.
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STATEMENT OF HON. JAMES J. HOECKER, CHAIRMAN,
FEDERAL ENERGY REGULATORY COMMISSION

Mr. Hoecker. Thank you, Mr. Chairman, and members of the
subcommittee. It is a pleasure to be here today to discuss the cur-
rent restructuring of the electric power industry. I, too, commend
you, Mr. Chairman, and members of the subcommittee for focusing
on this critical development involving the Nation’s most capital-in-
tensive industry.

As you requested of me, | plan to testify this morning on matters
related directly to electrical reliability and transmission issues. Of
course, these are precisely the issues that concern the Commission
most in its continuing effort to promote competitive bulk power
markets, and you certainly have my commitment, Mr. Chairman,
that the Commission will support this subcommittee’s investigation
of these issues in any way you think is appropriate.

Competition is growing in wholesale power markets in response
to the Energy Policy Act of 1992, technological and business devel-
opments and the Commission’s effort to remove barriers to competi-
tion and let markets, not just regulators, determine the price of
wholesale power.

Wholesale competition will provide substantial benefits to indus-
try and to consumers. Among other things, it offers the prospect of
reduced prices for end users, even where retail choice is not avail-
able, by lowering the cost of power purchased for them by utility
suppliers.

But getting to competitive markets is a journey that is not with-
out its complications, however. The Commission’s Order No. 888,
which in 1996 made open nondiscriminatory transmission access
an important feature of the bulk power market, did not solve all
problems. Significant impediments to full competition in wholesale
markets remain. Even for utilities already subject to the require-
ments of Order No. 888, there remain substantial concerns about
the use of transmission to deny access to competing sellers of
power. Moreover, substantial gaps remain in the availability of
open access transmission service nationwide.

Approximately one-third of the Nation’s integrated transmission
grid is, with limited exception, not subject to the Federal Power Act
or to the Commission’s open access requirements. These gaps re-
duce the trading opportunities and prevent customers from real-
izing the full benefits of competition. And although the laws of
physics and the growing number of bulk power transactions mean
that wholesale markets tend to operate across States and regions,
management of the transmission system which supports this trade
is not regional in most parts of the country. So competition and ef-
ficiency benefits are consequently being lost.

Ironically, Mr. Chairman, even the arrival of competition itself,
for all its promise, creates some new problems. Because there are
many more bulk power transactions and because transmission fa-
cilities are increasingly used in ways not contemplated when they
were planned and built, the need for better congestion management
and more efficient pricing and regional planning is likewise in-
creasing.
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But, most importantly, reliability of electric service, so vital to
the Nation’s economy and the welfare of individual citizens, may be
challenged in significant ways.

Assigning responsibility for maintaining transmission system re-
liability is more problematic in a dynamic environment where mar-
ket participants have competing or conflicting commercial interests
in how the grid is to be operated.

Well, what are the solutions? In my view, it would be a mistake
to resurrect Federal command and control regulation as our policy
goal. The FERC's basic policy continues to be to substitute competi-
tion for wholesale price regulation where possible, and to maximize
competition in bulk power markets by facilitating access to trans-
mission services everywhere.

It is consistent with these objectives and the competitive goals
set by Congress in the Energy Policy Act that | commend to you
a select few Federal legislative proposals:

The Congress should first provide that all transmission facilities
in the lower 48 States must operate under the same general open
access transmission rules that apply to investor-owned utilities.

Second, it should promote regional management of the trans-
mission grid by clarifying the Commission’s authority to establish
new regional transmission organizations.

And third, it should establish a fair and effective program to pro-
tect reliability of the transmission system.

The administration’s proposal and various House and Senate
bills have addressed these matters. To my mind, development of re-
gional transmission organizations or RTOs that have real control
of grid operations, that are independent of commercial interests of
market participants and that cover a large market area represent
the most effective and expeditious way to view these issues to-
gether and to begin developing solutions.

Now, in conclusion, | recognize that these proposals may be
misperceived as extraordinary or unnecessary expansions of Fed-
eral regulatory powers, contradicting what we at the Commission
otherwise are saying about greater reliance on markets and lighter-
handed regulation.

And not surprisingly, perhaps my view is quite different and it
is different for three simple reasons. First, as | noted in my written
testimony, the Commission is already heavily involved in all these
areas, often because the electric industry or its customers seek our
assistance. Second, the Commission has been careful to recognize
the views and to accommodate the legitimate regulatory interests
of States. And most importantly, Mr. Chairman, the Commission is
aggressively promoting competition and wholesale markets, not
more onerous regulation, as our primary policy objective.

I want to thank you, Mr. Chairman, again, for asking me to be
here this morning and for the opportunity to offer my views on this
important topic, and | would be pleased to respond to any ques-
tions you may have.

[The prepared statement of Hon. James J. Hoecker follows:]

PREPARED STATEMENT OF HON. JAMES J. HOECKER, CHAIRMAN, FEDERAL ENERGY
REGULATORY COMMISSION

Mr. Chairman and Members of the Subcommittee: | am pleased to appear before
you today to discuss key aspects of the current restructuring of the Nation's electric
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power industry, namely reliability and transmission issues. Thank you for this op-
portunity.

The Federal Energy Regulatory Commission (Commission or FERC) is fully en-
gaged in the critical task of promoting competition in the wholesale or “bulk power”
market, consistent with the goals of the Energy Policy Act of 1992. To achieve these
goals, the Commission’s fundamental regulatory policies are to substitute competi-
tion for price regulation in wholesale power markets to the extent possible, and to
regulate essential transmission facilities so as to enable competition in power mar-
kets. Today | will address the progress the Commission and the industry have made
in creating an efficient, reliable, fair, and transparent wholesale market, and iden-
tify the important ways in which the Congress can further assist the Commission
in completion of this important task.

My testimony will focus on three key issues for advancing robust competition—
open access to all transmission facilities, efficient regional operation of transmission
facilities, and mandatory reliability standards. First, there remain important gaps
in the availability of open access transmission service nationwide, which, if left
unaddressed, will impede the development of competition and prevent wholesale
customers from realizing the full benefits of competition. Second, bulk power mar-
kets operate regionally and should be governed to foster competition and efficiency
by increasing the trading opportunities of many participants. However, management
of transmission systems is not regional in most cases, and thus the benefits of full
competition may be lost. Third, the reliability of electric service, so vital to our Na-
tion’s economy, may be threatened by the difficulties of assigning responsibility for
transmission system reliability in a dynamic environment where participants have
competing or conflicting commercial interests in how the grid is administered. The
Commission is increasingly asked to exercise its existing, but inadequate, statutory
authority to ensure compliance with industry standards. To fully realize the com-
petitive goals set by Congress in the Energy Policy Act of 1992 and promoted by
the Commission since then, additional legislation in these areas is needed.

The Status of Open Access Transmission

The Commission works to ensure a well-functioning bulk power market. It over-
sees sales of electricity by “public utilities” to other utilities—that is, wholesale
transactions. “Public utilities” mainly include investor-owned utilities and exclude
the federal power marketing administrations, municipal utilities, and most rural
electric cooperatives. Moreover, the Commission does not regulate sales to con-
sumers or electric local distribution services. Those retail services are generally reg-
ulated by the states. The electricity prices paid by retail consumers nevertheless in-
clude the cost of any power purchased by their utility suppliers in wholesale mar-
kets. So, competition in bulk power markets ultimately benefits consumers by reduc-
ing the cost of power supplied to them, whether or not a state chooses to allow retail
competition.

The Commission’s pro-competitive approach tracks what is occurring in the indus-
try itself. Once characterized universally as heavily regulated, vertically-integrated
monopolies, public utilities have been increasingly subject to the forces of competi-
tion over the past two decades ago, due to various economic, legislative, and techno-
logical developments. Congress gave competition a strong boost in the Energy Policy
Act of 1992, increasing the Commission’s authority under section 211 of the Federal
Power Act to order transmission service in appropriate circumstances.

The Commission fostered the development of competition by adopting light-hand-
ed regulation for power suppliers shown to lack market power. Specifically, the
Commission began allowing such power suppliers to sell at market rates instead of
rates determined by the Commission based on the cost of service. To date, the Com-
mission has authorized market-based rates for literally hundreds of power suppliers,
including power marketers and traditional investor-owned utilities.

Understandably, competition in bulk power markets will never be vibrant unless
wholesale sellers are able to deliver power to any buyers in the market. Access to
buyers is key. In the electric industry, transmission facilities make this possible.
These facilities form an interstate grid for delivering power, in the same way the
interstate highway system allows trucks to deliver other commodities. There are im-
portant differences, however. Electricity cannot be stored. It is delivered instanta-
neously over an integrated network of wires and a transaction between two parties
can affect the capacity of the system and the transactions of others. Most impor-
tantly, the electrical grid is owned by individual utilities and, absent regulation,
these utilities can effectively prevent the use of these facilities by their competitors.

Several years ago, the Commission recognized that competition in wholesale mar-
kets was being inhibited by the lack of non-discriminatory access to transmission
facilities. Sellers owning transmission facilities were stifling competition by dis-
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criminating against others seeking to use their transmission facilities, either by de-
nying or delaying transmission service or by imposing dlscrlmmatory rates, terms
and conditions for service.

Consequently, the Commission in 1996, through a major rulemaking called Order
No. 888, ordered open (non-discriminatory) access to the transmission facilities of
public utilities. Order No. 888 is an exercise of the Commission’s duty under sec-
tions 205 and 206 of the Federal Power Act to ensure non-discriminatory trans-
mission services.

Since | last testified before this Subcommittee in October 1997, the pace of change
among utility companies has continued to accelerate. The Commission has reviewed
and acted upon 18 major utility mergers. Fully ten percent of the Nation’s electric
generation plants have been divested by traditional electric utilities. Electric utili-
ties and gas pipeline or distribution companies have combined to form major energy
concerns. The number of power marketers and independent generation facility de-
velopers entering the marketplace has continued to rise, placing additional competi-
tive pressure on traditional utilities. Five independent system operators (1SOs),
three of which are currently operational, have been established to operate entire re-
gions of the transmission system. Three state legislatures now require their utilities
to join a regional transmission entity. Trade in bulk power markets has continued
to increase significantly and the Nation's transmission grid is being used more heav-
ily and in new ways. Finally, 18 state legislatures have enacted legislation to ini-
tiate, or set a date for, retail electricity competition. In other words, the industry
is changing to meet the strategic and economic challenges of the competitive mar-
ketplace.

Yet, despite the successes of Order No. 888 in fostering competition, not all poten-
tial market problems have been addressed. The remaining impediments to full com-
petition fall largely into two categories. First are the engineering and economic inef-
ficiencies inherent in the current operation and expansion of the transmission grid,
inefficiencies that are hindering fully competitive power markets and imposing un-
necessary costs on electric consumers. Changes in trade patterns and industry struc-
ture have made it more difficult to maintain reliable grid operations, manage trans-
mission congestion, and plan for expansion of transmission facilities. Without fur-
ther reform, traditional pricing and transmission practices will likely hinder the fur-
ther development of competitive and efficient bulk power markets. Among these im-
pediments are the “pancaking” of transmission access charges from one system to
the next, the absence of clear and tradeable transmission property rights, and the
virtual absence of a secondary market in transmission service.

The second category of impediments consists of continuing opportunities for trans-
mission owners to unduly discriminate in the operation of their transmission sys-
tems so as to favor their own or their affiliates’ power marketing activities. As prof-
it-maximizers, utilities that control monopoly transmission facilities and also have
power marketing interests have every incentive to deny equal quality transmission
service to competitors. Order No. 888 addressed many forms of undue discrimination
by requiring public utilities to separate transmission and power marketing func-
tions, to take transmission service under the same tariff as available to other trans-
mission customers, and to abide by standards of conduct that prohibit the pref-
erential treatment or sharing of information between the utility’s transmission and
power marketing functions.

In the wake of Order No. 888, however, many market participants continue to al-
lege, and the Commission has in some cases confirmed, that transmission service
problems related to discriminatory conduct remain. Allegations relate to standards
of conduct violations and manipulations of the operation of transmission systems to
frustrate power marketing competitors, for example by the imposition of trans-
mission curtailments on congested lines. As might be expected in maturing com-
modity markets, there is a great deal of mistrust among market participants with
respect to the fairness of the system. The pace and scope of restructuring and the
future of certain companies therefore remain uncertain. Nothing is more detri-
mental to shareholder values than uncertainty.

These issues represent a challenge to the industry and to the Commission. Al-
though the Commission is committed to full competition in wholesale markets and
will pursue that goal through all reasonable means, Congressional action may prove
critical to our ability to reach that goal.

Gaps in Open Access

Order No. 888's mandate for open access transmission has key omissions. The
Commission’s authority does not apply to Federal power marketing administrations,
municipal utilities, and most rural electric cooperatives. While the Commission has
authority to require these entities (“non-public utilities”) to provide transmission
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service based on a case-specific application under section 211 of the Federal Power
Act, it lacks authority to generically order all of them to offer service under open
access transmission tariffs.

Approximately one-third of the Nation's integrated transmission grid is beyond
the reach of Order No. 888's open access requirements. For example, because the
Federal power marketing administrations that own transmission (such as the Bon-
neville Power Administration and the Western Area Power Administration) and the
Tennessee Valley Authority are not public utilities, their transmission systems are
beyond the Commission’s authority to require open access. Similarly, many munic-
ipal utilities and cooperatives control transmission but need not comply with our
open access rules. In fact, approximately 70,000 circuit miles of interstate trans-
mission—over 30 percent of all interstate transmission—are not subject to the Com-
mission’s open access authority. An additional 7,000 miles of intrastate transmission
Wiﬂp]in_the Electric Reliability Council of Texas (ERCOT) is beyond our open access
authority.

Non-public utilities are nevertheless encouraged to offer open access transmission
service under the concept of “reciprocity.” In other words, when these utilities take
transmission service under a public utility’s open access tariff, they must also offer
reciprocal service to the public utility, unless the public utility or the Commission
waives this requirement. Several non-public utilities have begun offering open ac-
cess service under a FERC-filed tariff. However, many transmission-owning non-
public utilities still do not offer open access service.

Efficient markets in network industries generally require that all service pro-
viders be subject to the same rules. This gap in the availability of open access serv-
ice on the interstate grid raises serious questions about how competitive and effi-
cient the interstate power marketplace can become. Gaps in open access to the grid
can cause customers to pay more than they should for power. There is little more
that the Commission can legitimately do to address this problem under existing law.

Only a change in the Federal law can effectively address this difficult gap in the
availability of open access transmission. Such legislation need not unnecessarily in-
trude into the activities of these entities. In fact, the experience of those non-public
utilities that have voluntarily adopted open access tariffs demonstrates that open
access service consistent with the Commission’s requirements is as workable for
non-public utilities as for public utilities, although appropriate legislation is needed
to address related tax consequences. However, the benefits of competitive access will
be delayed until transmission access is universal. The Administration’s proposed
legislation addresses these issues, by extending Federal Power Act jurisdiction over
the rates, terms and conditions for transmission services provided by non-public
utilities that own, operate, or control transmission facilities under the same terms
that apply to public utilities.

Regional Transmission Organizations

The wholesale electric business is changing rapidly from many smaller local mar-
kets to fewer, larger regional markets that usually span multiple states. Power sales
in these large markets involve use of all the high-voltage power lines in a region.
| believe it is essential, for reliability as well as for commercial reasons, that all of
the transmission lines in a region be under the operational control of a single oper-
ator that has no financial interest in the more lucrative generation market. | call
them Regional Transmission Organizations (RTOs). RTOs can include 1SOs of the
transmission system as well as independent transmission companies (transcos) that
own and operate the system.

Grid regionalization is not a new concept. Bulk power reliability has been main-
tained for almost 40 years by voluntary regional industry councils. The Commission
encouraged Regional Transmission Groups (RTGs) in the early 1990s to engage in
regional planning. Order No. 888 encouraged, but did not require, the formation of
1SOs. However, the increasing need for such regional organizations is evidenced by
the fact that, without a regulatory or statutory mandate, the industry has already
proposed or implemented RTOs in California, the mid-Atlantic states, New England,
New York, and the Midwest.

If properly constituted and truly independent, RTOs will be a major step in ad-
dressing obstacles to competition and obtaining major efficiencies. First, RTOs will
ensure that vertically-integrated transmission-owning utilities do not discriminate
in favor of their own generation over another seller’s generation. Second, RTOs can
be structured to eliminate pancaking of transmission rates that raises the cost of
moving power across multiple utility systems. Third, RTOs that have the proper
tools can better manage transmission congestion, reduce the instances when power
flows on transmission lines must be decreased to prevent overloads, and effectively
solve short-term reliability problems. Fourth, RTOs can facilitate transmission plan-
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ning across a multistate region and, by operating the grid as efficiently as possible,
may give confidence to state siting authorities that new transmission facilities are
proposed only when truly needed. Significantly, the Commission also will be more
inclined to defer to the planning, pricing and control area decisions of an RTO if
it fairly represents the interests of all stakeholders through open membership and
fair governance procedures.

To achieve these benefits, the development of RTOs must focus on three criteria.
First, RTOs must have real control of the grid, to ensure that use of the grid is effi-
cient and non-discriminatory. Second, RTOs need to be independent of the commer-
cial interests of market participants, so that decisions are accepted by all stake-
holders as non-discriminatory and fair. Finally, RTOs need to include a large area,
to allow a truly regional market to develop to the full extent desired by market par-
ticipants. When RTOs meet these criteria, consumers will begin benefitting from the
greater competition in broader, more vibrant wholesale markets.

RTOs can provide these benefits while taking account of state and regional pref-
erences and circumstances. RTOs do not require a one-size-fits-all approach and can
be custom-designed. The Commission has recognized the need to be flexible in how
these organizations are established, in order to accommodate local concerns. For ex-
ample, in considering RTO policy, the Commission has solicited state views exten-
sively, including by holding eleven hearings—nine of which were outside Wash-
ington. The Commission also intends to provide additional opportunities for con-
sultation.

The Commission is poised to act on RTOs generically. A generic instruction from
the Congress would dispel uncertainties about the Commission’s authority to order
establishment of, and participation in, RTOs to promote efficient operation of bulk
power markets. | feel confident that the Commission will preserve the ability of util-
ities joining an RTO to take into account the regional needs in various parts of the
country, as well as flexibility to select the organizational format that will serve the
region best. In my view, the Administration’s proposed legislation addresses these
concerns appropriately. A clear directive would enable the Commission to proceed
to develop efficient, reliable regional power markets, which will significantly lower
the cost of power to consumers, without the likelihood of court challenges.

Reliability

Let me turn next to reliability. In the past, regulators and industry participants
relied upon voluntary industry organizations to establish reliability standards and
practices. The regional reliability councils and the North American Electric Reli-
ability Council (NERC) were composed primarily of the transmission-owning public
utilities. These companies could and did rely upon voluntary cooperation and peer
pressure for compliance. The approach worked well before the advent of competition
and the Nation’s electricity system became the envy of the world.

Competition in power markets increased concern that reliability rules could not
be set or enforced in the same manner. Power markets today have extraordinary
numbers of participants and numbers of transactions. The Secretary of Energy’s
Task Force on Electric System Reliability reexamined the consequences of these de-
velopments in detail. In brief, new and expanding demands for service on the sys-
tem change operating conditions and the increasing number of sellers make it hard-
er to stay competitive in many instances. Faced with competitive pressure, some
participants may be prompted to cut corners on reliability.

The importance of reliability in America’s supply of electricity has never been
greater, however. The Secretary’s Reliability Task Force recently observed that, as
our economy becomes more dependent on computers and other electronic tools,
power disruptions pose an ever-greater threat to productivity and even health and
safety. The Task Force also found that 1SOs are significant institutions for ensuring
electric system reliability, and that bulk power systems can and should be operated
more reliably and efficiently when coordinated over large geographic areas. Many
observers, including NERC and the industry itself, have concluded that a mandatory
system for reliability is needed to ensure that competition does not compromise the
dependability of our Nation’s electricity supply.

With the possibility of noncompliance with voluntary standards, and the current
lack of clear authority for anyone to mandate compliance with reliability rules, in-
dustry participants have initiated several proceedings at the Commission to address
specific reliability issues. In several cases, the industry has asked the Commission
to adopt stopgap measures and to decide the lawfulness of new reliability measures
under Federal Power Act standards ordinarily used to review rates and commercial
practices. However, a Commission finding that reliability measures meet these Fed-
eral Power Act standards does not ensure that the measures are themselves suffi-
cient to maintain system reliability.
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In 1998, for example, NERC initiated a proceeding seeking Commission review of
NERC's new procedures for reducing power flows to prevent overloads on trans-
mission lines, so-called transmission loading relief (TLR). The Commission con-
cluded that these procedures affected the terms and conditions of transmission serv-
ice provided by public utilities because they determined which commercial trans-
actions would be curtailed to prevent overloads. The Commission required these pro-
cedures to be filed and told the affected utilities to take additional steps to ensure
that the procedures were non-discriminatory.

Similarly, another Commission proceeding was filed by industry participants to
address NERC's “tagging” requirements. NERC's rules required transmission users
to provide transmission operators with a variety of information about their trans-
actions, such as the source of the power being transmitted, so that transmission op-
erators could take quick, appropriate action when necessary for reliability purposes.
In that case, the collection of information, by itself, did not change the terms and
conditions of open access service provided by public utilities and, thus, did not need
to be filed. However, the Commission held that public utilities still had to provide
service according to the terms and conditions in their open access tariffs, unless and
until they sought and were granted permission to apply different terms and condi-
tions of service.

Finally, the Commission this month accepted on an experimental basis the begin-
nings of an entire set of regional reliability standards, proffered by industry partici-
pants. The Commission had previously never entertained such a request. This ap-
proach was proposed by the Western Systems Coordinating Council (WSCC), the re-
gional reliability council covering the western United States. WSCC's proposal was
contractual. Transmission providers could voluntarily sign contracts with the
WSCC, agreeing to abide by the WSCC's reliability rules, and require generators
connected to their transmission facilities to abide as well. Violations of the stand-
ards would result in penalties or other sanctions, subject to the Commission’s re-
view. Several reliability standards were filed with the Commission, which said it
would defer to the WSCC's expertise, largely because of the representation enjoyed
by diverse industry segments in the WSCC's processes. The Commission’s limited
role in this instance is to ensure the reasonableness of rates, terms and conditions
of transmission service and to offer to mediate any disputes about possible viola-
tions.

Congress should make compliance with appropriate reliability standards manda-
tory. Despite the Commission’s cautious acceptance of the WSCC's proposal, it recog-
nizes that it is incapable of ensuring that reliability rules apply to all industry par-
ticipants or that there is a widely-accepted process for adopting and enforcing reli-
ability rules in this diverse power market. There appears to be an industry con-
sensus that it can continue to work collaboratively to develop reliability standards,
using a process in which all market sectors are fairly represented. Sufficient Federal
oversight will then be needed to ensure that the standards maintain sufficient sys-
tem reliability and are not unduly discriminatory or otherwise anticompetitive.

The broad support for both the WSCC filing and the reliability legislation pro-
posed by NERC and included in the Administration’s bill demonstrates the indus-
try’s recognition that federal reliability legislation and oversight will be important
to the future integrity of electric service. It is nevertheless important to note that
the Commission’s role in a new reliability regime is largely reactive and does not
impinge on the industry's ability to set its own standards and to apply them
through a fair stakeholder process. By enforcing industry’s agreements, the Com-
mission can, however, prevent market participants from “free-riding” on the reli-
ability efforts of others.

| would emphasize, in conclusion, that the states will also continue to play an im-
portant role in maintaining the reliability of electric service. Federal legislation
should respect this role by striking an appropriate balance that permits states to
continue their traditional activities in a manner consistent with the industry’s man-
datory reliability standards.

Transmission Siting

The construct