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THE NUCLEAR REGULATORY COMMISSION
AUTHORIZATION ACT FOR FISCAL YEAR 2000

WEDNESDAY, JULY 21, 1999

HoOUSE OF REPRESENTATIVES,
CoMMITTEE ON COMMERCE,
SUBCOMMITTEE ON ENERGY AND POWER,
Washington, DC.

The subcommittee met, pursuant to notice, at 2 p.m., in room
2322 Rayburn House Office Building, Hon. Joe Barton (chairman)
presiding.

Members present. Representatives Barton, Stearns, Burr,
Whitfield, Shimkus, Bryant, Ehrlich, Hall, McCarthy, Sawyer, and
Markey.

Staff present: Kevin V. Cook, professional staff member; Betsy
Brennan, legislative clerk; Rick Kessler, minority counsel, and Sue
Sheridan, minority counsel.

Mr. BARTON. The Subcommittee on Energy and Power of the
Commerce Committee will come to order.

Today, we're going to have a hearing on the reauthorization of
the Nuclear Regulatory Commission. The Commission has proposed
legislation reauthorizing its programs for the fiscal year 2000, as
well as making a number of policy changes affecting how the NRC
performs its regulatory responsibilities.

Congressman Hall and | have introduced, by request of the Com-
mission and the President, the NRC proposal as H.R. 2531, the Nu-
clear Regulatory Commission Authorization Act for Fiscal Year
2000. Introducing legislation by request means that the sponsors
do not necessarily agree with every provision contained in a re-
quested bill. In this specific case, | have serious reservations about
foreign ownership language, as it has been proposed by the NRC.

The hearing today may surface other areas of concern by mem-
bers of the subcommittee. However, the proposal that has been in-
troduced by Congressman Hall and myself does provide an excel-
lent starting point for reauthorization legislation. The Nuclear Reg-
ulatory Commission performs a vital function for the nation, regu-
lating the civilian use of nuclear materials and ensuring that pub-
lic health and safety are fully protected. Because the NRC is fund-
ed almost entirely by user fees, it is essential that we renew the
authority to collect these fees so the Commission may continue to
perform its necessary functions.

The current authority expires at the end of September 1999, so
we have a limited time period available to enact legislation renew-
ing the authority. This hearing will provide us with an opportunity
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to address these changes that have been proposed by the NRC and
perhaps other changes to the authorizing statutes.

I would remind members of the subcommittee and the full Com-
merce Committee passed a similar reauthorization bill last year by
voice vote, but the bill unfortunately never came up for a vote on
the House floor.

The latest proposal from the NRC includes several provisions
that were not in last year’s bill. One of these is the foreign owner-
ship provision that I've already mentioned earlier, and it is also
one which | oppose. We may find the rest of our members have
problems with this and other provisions of the bill.

Given our need to move the bill expeditiously to meet the Sep-
tember 30 deadline, | suggest that we follow the motto of keep it
simple. If we identify any controversial or problematic provisions
from our hearing today, my strategy and my advice to the sub-
committee would be to delete those provisions prior to mark up.

Some of these issues are, no doubt, worth more debate. And some
may even be worth a separate hearing later in the year. External
regulation may be one such topic. Reform of the NRC regulatory
process may be another.

The Center for Strategic and International Studies is on the
verge of releasing a major study on the regulatory process for nu-
clear reactors. This study will identify problems and opportunities
for improvement. The study may be a useful jumping off point for
us to address NRC regulatory reform in more detail.

However, | again advise that we may want to defer some of the
more complex issues for the future and explore in today’'s hearing
things that we can solve today.

Our first priority must be to reauthorize the user fee by the end
of September. Beyond that, we should include only those other leg-
islative provisions that we can readily agree upon.

I want to welcome the Honorable Greta Dicus—am | saying that
right?

Ms. Dicus. That's correct.

Mr. BARTON. Okay. The Honorable Greta Dicus is the new chair-
man of the NRC; and also welcome her colleagues—Commissioner
McGaffigan, Commissioner Merrifield. 1 know Commissioner Diaz
wanted to be with us, but he had a prior obligation to meet with
nuclear regulatory authorities in Mexico.

I also welcome the Honorable Tim Fields, Assistant Adminis-
trator for Solid Waste and Emergency Response at the EPA. | look
forward to hearing the testimony of all of our witnesses.

The Chair would recognize the distinguished ranking member,
Mr. Hall for an opening statement.

Mr. HALL. Mr. Chairman, thank you and thank you for covering
the hopefully important aspects of this hearing. As noted, by re-
quest, the two of us introduced a proposal to make a number of
changes in the Atomic Energy Act of 1954, and the Energy Reorga-
nization Act of 1974 that the Nuclear Regulatory Commission be-
lieve would improve their operations; and we are going to have a
chance to examine those. And like you, | appreciate the importance
of the make up of the committee today to bring us first hand from
the very top what your needs are.
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Specifically, I have some questions about changing the foreign
ownership of power reactors, the fee structure, and how these re-
forms are going to improve the efficiency and operation of the Com-
mission in carrying out its licensing and regulatory functions on be-
half of the United States nuclear industry.

As the responsible agency of the Federal Government for regu-
lating the civilian use of radioactive materials, including industrial
applications, medical and academic uses, we have some questions
on this matter.

Mr. Dingell has raised some questions on several aspects of this
topic in a recent letter, and | am sure would be interested in the
Commission’s response to those issues.

With that, | just ask unanimous consent to put my entire state-
ment in the record, and yield back my time.

Mr. BARTON. Without objection, so ordered.

The gentleman from North Carolina, Mr. Burr is recognized.

Mr. BURR. Thank you, Mr. Chairman.

Mr. BARTON. For an opening statement only.

Mr. BURR. | thank the chairman. | thank you for holding this
hearing on H.R. 2531.

Let me say that | am interested in hearing from both panels in
detail about the progress being made to assure that user fees paid
the NRCC—NRC—are devoted to regulation. Since its inception in
1990, some of NRC's activities unrelated to the regulation of nu-
clear power plants have been paid for with user fees. Estimates on
the expenditures of user fees for unrelated programs is estimated
at near $50 million.

Even though the Appropriations Committee that has jurisdiction
over the NRC has urged the White House and the NRC to remove
these unrelated expenditures from user fees to licenses, the Admin-
istration and the OMB in particular have yet to accept this re-
quest. It has been noted that the NRC fiscal year 2000 budget rec-
ommendation to the OMB included a proposal that these unrelated
programs be funded—being funded by user fees be supported by
general fees. OMB is reported to have overruled this proposal.

Also, Mr. Chairman, | am concerned about the NRCC—the NRC
walking away from its responsibilities to regulate the disposal of
low activity radioactive waste produced——

Mr. BARTON. | think you meant NRC, not NRCC?

Mr. BURR. | canceled that last slip.

I am concerned about the NRC walking away from its respon-
sibilities to regulate the disposal of low activity, radioactive waste
produced to support our atomic weapons program. | understand
that, with the NRC's blessing, this radioactive material is being
sent to California and Idaho for disposal in standard landfills not
licensed by the NRC. I am interested in hearing the Commission’s
explanation for not regulating this nuclear waste.

Again, | thank the chairman for this hearing, and look forward,
and welcome our witnesses.

Mr. BARTON. Yes, the NRCC eliminated its low-level nuclear
waste program many years ago.

Now, | would like to welcome the gentlelady from Missouri, Ms.
McCarthy, for an opening statement.
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Ms. McCaRTHY. Thank you, Mr. Chairman, and | would request
that | could revise and extend my comments. | will be very brief
this morning. | thank you.

Mr. BARTON. Without objection.

Ms. McCarRTHY. Thank you very much for this hearing and look
forward to the discussions that we will have, and | am particularly
interested in your thoughts—our panelists’ thoughts—and justifica-
tions for those sections which do call for ending the on record hear-
ing requirements for allowing foreign ownership of nuclear facili-
ties and centralizing the anti-trust review process. Those three sec-
tions | am concerned about, and how, as you address them, you
plan to protect the consumers. And | do share the chairman’s con-
cern that we advance wisely on these as we look to these issues of
disclosure and equity; and that must be the foundation of our ac-
tions as we reauthorize this most important act.

I look forward to the testimony today, Mr. Chairman, and will
revise my remarks and submit them appropriately.

Mr. BARTON. The Chair recognizes the former Congressman, Mr.
Chapman, from the great State of Texas, whose cell phone rang as
soon as he walked in the room a minute ago, so he had to step out-
side. Glad to have you with us.

Lukewarm applause from the Republican side.

The gentleman from Kentucky, Mr. Whitfield, is recognized for
an opening statement.

Mr. WHITFIELD. Mr. Chairman, thank you. I am glad to see you
in such good mood today. And | would just say——

Mr. BARTON. It is early.

Mr. WHITFIELD. We are running a little bit late today, so | am
not going to make a long opening statement. I am delighted we are
having this hearing. | have 1 of the 2 uranium enrichment plants
in the country in my district, and do have a few questions about
some of your proposed changes for the NRC. | would yield back the
balance of my time.

Mr. BARTON. | thank the gentleman. The gentleman from Ohio,
Mr. Sawyer, is recognized for an opening statement.

Mr. SAwWYER. Mr. Chairman, | thank you for holding this hearing.
I look forward to the testimony from our witnesses. | would like to
associate myself with everything that has been said so far, and
yield back the balance of my time.

Mr. BARTON. The gentleman from Tennessee, Mr. Bryant, is rec-
ognized.

Mr. BRYANT. To continue rolling on this, | think we are all inter-
ested in hearing from this panel. 1 would simply thank you for
holding this hearing, and | do want to associate myself with the re-
marks specifically of Mr. Burr, in this case, and yield back the bal-
ance of my time.

Mr. BARTON. The gentleman from Massachusetts, Mr. Markey, is
recognized for an opening statement.

Mr. MARKeY. Thank you, Mr. Chairman, and we welcome our
new Chair——

Ms. Dicus. Thank you.

Mr. MARKEY. [continuing] of the Nuclear Regulatory Commission.
Congratulations.

Ms. Dicus. Thank you.
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Mr. MARKEY. You have already served on the Commission, and
you know that the Commission is buffeted by many winds, that you
are in the middle of a clamor on all sides. The nuclear industry is
crying that the burden of regulations must be jettisoned so that it
can sail swiftly in the competitive race. Neighbors of nuclear plants
are yelling that they risk being sunk in the environmental and
safety undertow.

Some of my colleagues are shooting shots across the bow, warn-
ing that industry must be left alone. I may even have had a word
of two on some of these subjects from time to time. And so, as you
take the helm, | offer you a simple compass point through the noise
and the distractions.

As you know, the sole purpose, the sole purpose of the Nuclear
Regulatory Commission is to ensure that our nuclear power plants
and other nuclear facilities are as safe as possible. The NRC was
deliberately split off from the old Atomic Energy Commission 25
years ago precisely so that it could have only one purpose. When
your licensees tell you that they cannot afford safety measures,
that they will have to shut down unless you save them from having
to spend more money on safety—you can sympathize, of course, but
their economic issues are not your problem. There is nothing wrong
with saving money and avoiding unnecessary expense, but that is
not your job. That is why we split it off 25 years ago.

I am deeply concerned that, as nuclear utilities rush to compete
in newly deregulated electricity markets, safety is being sacrificed.
And | am concerned that the NRC has not been sufficiently vigilant
in its oversight. For example, as utilities cut payrolls and shorten
plant outages, workers have been complaining about excessive
overtime. Plants are being run and repaired by workers who are
dead on their feet. Shortened plant outages and cost concerns also
are the reasons it is taking decades to fix faulty fire barriers in
plants throughout the country.

Utilities are even complaining about the expense of security
equipment and personnel to protect against terrorist attack. Faced
with realistic drills that reveal security weaknesses, they have
sought not to increase security, but to end the drills. The NRC has
reacted by decreasing overtime inspections, giving licensees hun-
dreds of exceptions to fire regulations, and suspending security
drills.

At the same time, the NRC is being accused, sometimes by its
own staff, of bowing to undue influence by the industry it is sup-
posed to regulate, the NRC is relaxing Sunshine Act Rules, which
were intended to ensure that the public business is conducted in
public view.

The NRC actually has revived a rule it had left for dead 14 years
ago that would allow the Commission to meet in secret, without a
recording or a transcript, and perhaps without any record that the
meeting occurred as long as there is not an intent to discuss final
decisions.

The proposed rule presumes the public will keep its “"Eyes Wide
Shut” on nuclear safety. This is the context in which we look at the
authorization bill, H.R. 2531.

I certainly support making sure that the NRC has sufficient
funds to carry out its public safety mandate, and | am happy to
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support additional security authority that the NRC seeks. But it
seems to me that allowing foreigners, possibly even Iraq and Iran,
to own a nuclear power plant on our soil will add another threat
to our security. Taking hearings off the record would send another
signal that the Commission seeks to operate by secrecy and stealth
rather than transparency and openness. And running roughshod
over EPA’s standards for Superfund sites suggests that those who
live near a nuclear plant do not deserve the same environmental
protection which neighbors of chemical plants receive.

I have concerns about a number of other provisions in this bill
and several other aspects of NRC’s current oversight of its licens-
ees. | intend on pursuing them both in this hearing, and, if pos-
sible, with you personally so that | can raise my concerns and see
how the NRC is going to deal with them.

I thank you, Mr. Chairman.

[The prepared statement of Hon. Edward J. Markey follows:]

PREPARED STATEMENT OF HON. EDWARD J. MARKEY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MASSACHUSETTS

Thank you, Mr. Chairman.

I would like to warmly welcome our new Chairman of the Nuclear Regulatory
Commission, Ms. Greta Joy Dicus. | look forward to working closely with you. Since
you have already served a few years on the Commission, you know that the Com-
mission is buffeted by many winds, that you are in the middle of a clamor from all
sides. The nuclear industry is crying that the burden of regulations must be jetti-
soned so it can sail swiftly in the competitive race. Neighbors of nuclear plants are
yelling that they risk being sunk in the environmental and safety undertow. Some
of my colleagues are shooting shots across the bow, warning that industry must be
let alone. | may even have a word or two to say to you from time to time.

And so as you take the helm, | offer you a simple compass point through the noise
and the distractions. As you know, the sole purpose of the NRC is to ensure that
our nuclear power plants and other nuclear facilities are as safe as possible. The
NRC was split off from the rest of the old Atomic Energy Commission precisely so
that it could have that one purpose. When your licensees tell you they cannot afford
safety measures, that they will have to shut down unless you save them—you can
sympathize, of course, but their economic issues are not your problem. There is
nothing wrong with saving money and avoiding unnecessary expense, but we must
not sacrifice safety on the altar of profit.

| am deeply concerned that as nuclear utilities rush to compete in newly deregu-
lated electricity markets, safety is being sacrificed, and | am concerned that the
NRC has not been sufficiently vigilant in its oversight. For example, as utilities cut
payrolls and shorten plant outages, workers have been complaining about excessive
overtime. Plants are being run and repaired by workers who are dead on their feet.
Shortened plant outages and cost concerns also are the reasons it is taking decades
to fix faulty fire barriers in plants throughout the country. Utilities are even com-
plaining about the expense of security equipment and personnel to protect against
terrorist attack—faced with realistic drills that reveal security weaknesses, they
have sought not to increase security but to end the drills. The NRC has reacted by
decreasing overtime inspections, giving licensees hundreds of exceptions to fire regu-
lations, and suspending security drills.

At the same time that the NRC is being accused—sometimes by its own staff—
of bowing to undue influence by the industry it is supposed to regulate, the NRC
is relaxing Sunshine Act rules intended to ensure that the public business is con-
ducted in public view. The NRC actually has revived a rule it had left for dead four-
teen years ago that would allow the Commission to meet in secret without a record-
ing or transcript and perhaps without any record that the meeting occurred, as long
as there is no intent to discuss final decisions. This proposed rule presumes the pub-
lic will keep its “Eyes Wide Shut” on nuclear safety.

This is the context in which we look at the authorization bill, H.R. 2531. | cer-
tainly support making sure that the NRC has sufficient funds to carry out its public
safety mandate. And | am happy to support additional security authority that NRC
seeks. But it seems to me that allowing foreigners—possibly even Iraq or Iran to
own a nuclear plant on our soil will add another threat to our security. Taking hear-
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ings off the record would send another signal that the Commission seeks to operate
by secrecy and stealth rather than transparency and openness. And running rough-
shod over EPA's standards for Superfund sites suggests that those who live near
a nuclear plant do not deserve the same environmental protection which neighbors
of chemical plants receive.

I have concerns about a number of other provisions in the bill and about several
other aspects of NRC's current oversight of its licensees, and | hope to explore some
of them in questions. But mostly | hope that our new Chairman will keep a steady
hand on the tiller and guide the Commission and the industry always in the direc-
tion of greater public health and safety and environmental protection.

Mr. BArTON. Thank you, Congressman Markey. The gentleman
from Illinois, Mr. Shimkus, for an opening statement.

Mr. SHIMKuUS. Thank you, Mr. Chairman, | also want to associate
my comments with Congressman Burr, and | want to focus on the
user fee issue. Truth in budgeting, | think this Congress has——

Mr. BARTON. Could we have order so that Mr. Shimkus’ opening
statement can be heard, please?

Mr. SHIMKUS. Gosh. Thank you, Mr. Chairman.

But we have cast a lot of votes since | have been a member on
pulling trust funds off budget—the Highway Trust Fund, the Avia-
tion Trust Fund. We believe we have done that with Social Secu-
rity. | think the standards as we continue to do—move to truth in
budgeting, those standards should also filter down through agen-
cies and commissions. That brings up the question about the use—
the fees collected to the NRC and—for operation or programs
versus the regulatory aspects. | know there is some questions out
there, and so I will be listening for in your comments and state-
ments and probably follow up with some questions later on. But |
think if we are willing to start pulling apart the budgetary process
so that the public understands where our fees are collected and
where they are going to, | think the commissions and agencies of
this government also should do the same. And so | look forward to
the hearing, and | yield back my time, Mr. Chairman.

Mr. BARTON. Now the distinguished vice chairman, Mr. Stearns
of Florida, for an opening statement.

Mr. STEARNS. | thank my colleague and the chairman. | have no
opening statement, and | look forward to the hearing.

Mr. BArRTON. Okay. Hearing—seeing no other members present
that wish to make an opening statement, all members not present
that do come to the hearing will have their statements in the
record.

[Additional statements submitted for the record follow:]

PREPARED STATEMENT OF HON. TomM BLILEY, CHAIRMAN, COMMITTEE ON COMMERCE

Thank you, Chairman Barton. Nuclear energy plays an important role in our ev-
eryday lives, from providing a reliable and emission-free source of electricity to
bringing us many life-saving technologies in the medical field. The Nuclear Regu-
latory Commission has the responsibility to ensure that these nuclear reactors and
nuclear materials are used in a safe and responsible manner. The Commission also
plays a critical role in the Yucca Mountain repository for high-level radioactive
waste, and, as the Commerce Committee considers ways to reorganize the troubled
Department of Energy, the NRC may become involved in the external regulation of
some of those DOE facilities and operations. The Commission also provides invalu-
able assistance to other Federal agencies and to international partners on matters
of nuclear safety. | would encourage the Subcommittee to move promptly on legisla-
tion reauthorizing the NRC. As the annual operations of the NRC are funded almost
entirely by fees paid by the reactor and materials licensees, it is critical that we
renew the authority for the NRC to collect such user fees. We have only 10 weeks
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left before the current authority expires, so | hope the Subcommittee will move this
bill expeditiously.

Certainly give serious consideration to the other elements in NRC's legislative
proposal. Many of these ideas have merit, and were part of H.R. 3532 as reported
out of the Commerce Committee last year. But | urge the Members not to get so
wrapped around some of the more difficult issues that we lose sight of our primary
objective, which is to make sure that NRC can collect the user fees so it stays in
business next year.

| look forward to hearing the testimony of the Commissioners, and of the other
witnesses before us today.

PREPARED STATEMENT OF HON. PETER DEUTSCH, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF FLORIDA

Mr. Chairman, thank you for holding today’s hearing on H.R. 2531, The Nuclear
Regulatory Commission Authorization Act for Fiscal Year 2000. In reviewing the list
of witnesses today, | look forward to hearing from the Nuclear Regulatory Commis-
sion (NRC) on the regulation of byproduct materials under Section 11(e)(2) of the
Atomic Energy Act. | understand that a ruling by the NRC is permitting the dis-
posal of low level radioactive waste into standard landfills not licensed by the Com-
mission. | am also aware that Ranking Member Dingell recently wrote the Commis-
sion on this subject with a request that the NRC respond by Thursday, July 22,
1999. As the disposal of radioactive waste in unlicensed standard landfills is of great
concern to many Americans, | look forward to hearing from the NRC on this impor-
tant health and safety matter.

Mr. BARTON. Without objection at this point in the record, we
would now like to welcome the Commissioner and Mr. Fields. We
are going to recognize the distinguished chairwoman, Commis-
sioner Dicus. | understand that Commissioner Merrifield and Com-
missioner McGaffigan also have a brief statement. And Mr. Fields,
and then we will take questions from the panel. So, Chairwoman,
we welcome and you are recognized for such time as you may con-
sume.

STATEMENTS OF HON. GRETA JOY DICUS, CHAIRMAN; ACCOM-
PANIED BY HON. EDWARD MCGAFFIGAN, JR., COMMIS-
SIONER; HON. JEFFREY S. MERRIFIELD, COMMISSIONER,
NUCLEAR REGULATORY COMMISSION; AND HON. TIMOTHY
FIELDS, JR., ASSISTANT ADMINISTRATOR FOR THE OFFICE
OF SOLID WASTE AND EMERGENCY RESPONSE, ENVIRON-
MENTAL PROTECTION AGENCY

Ms. Dicus. Thank you, Mr. Chairman and members of the sub-
committee. Of course, | am pleased to appear today to discuss the
NRC's authorization for fiscal year 2000, as well as NRC's legisla-
tive proposals. And as is noted, I have two of my colleagues with
me today—Commissioner Edward McGaffigan, to my left, and
Commissioner Jeffrey Merrifield, to my right. And is noted, Com-
missioner Diaz regretfully could not be with us today due to a prior
engagement.

As you know, the past year at the NRC has been a time of in-
tense, but rather carefully structured change, both organizationally
and in our fundamental programs. These changes have been accel-
erated and enhanced by the constructive interest shown by our con-
gressional oversight committees and by our other stakeholders.

I believe it is fair to say that our stakeholder interactions are
both more extensive and more productive than ever before. The
NRC is improving its internal efficiency and effectiveness, such as
streamlining its operations and consolidating its functions. We are
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changing our regulations to be more risk informed. We have en-
tered the first phase of implementing our new reactor oversight
process. We are making improvements in the areas of power reac-
tor license renewal, license transfers, spent fuel dry cast storage,
decommissioning uranium recovery, fuel cycle facility and licensing,
and medical oversight.

We have streamlined our hearing process for reactor license re-
newals and license transfers. Our proposed fiscal year 2000 budget,
when adjusted for inflation, represents the lowest budget in the
last two decades.

Similarly, by the end of this fiscal year, our staffing levels will
be the lowest in 20 years. We also have integrated our performance
plan and our budget in a manner that links agency performance
goals, strategies, performance measures, and resources consistent
with the Government Performance and Results Act.

I would like to review very briefly and quickly the legislative pro-
posals we have submitted for consideration of the 106th Congress.

We have urged the approval of several amendments that would
help to deter terrorist activity related to nuclear facilities and spe-
cial nuclear materials: one, to authorize guards at Commission-des-
ignated facilities to carry and use firearms where needed, to pre-
vent radiological sabotage or the theft of special nuclear materials;
two, to make it a Federal crime to bring unauthorized weapons or
explosives into NRC licensed facilities; and three, to clearly pro-
hibit sabotage during the construction phase of production, utiliza-
tion, and waste storage facilities.

We also have proposed a number of amendments to increase
Commission efficiency and flexibility. These include: first, to allow
continuation of a Commissioner’s service past term expiration
under certain circumstances, to maintain a Commission quorum,
and to offset delays in the confirmation process; two, provide flexi-
bility on hearings associated with the Commission licensing of new
uranium enrichment facilities; three, to make explicit that a com-
bined construction and operating license would allow up to 40
years of operation; and four, to eliminate the requirement for an
NRC office in the District of Columbia.

Two proposed amendments would eliminate what we feel are du-
plicative regulatory roles. One is to eliminate NRC’s anti-trust re-
views; and two, establish NRC and Agreement State jurisdiction
over radiological clean-up criteria for facilities that are licensed by
the Agreement States or the NRC.

Now, the final two proposed amendments would relax what we
feel are either unnecessary or outdated provisions. One, which has
already been mentioned, eliminating prohibitions on foreign owner-
ship of power or research reactors; and two, providing general gift
acceptance authority commensurate with the provisions that other
agencies have.

I would like now to take this opportunity to acknowledge and
thank you for your efforts, Mr. Chairman, in introducing, by NRC
request, and to Congressman Hall both our reauthorization bill and
our legislative proposals. And moreover, | would like to thank all
of the members of this subcommittee for the sustained interest that
you have taken in supporting and improving the NRC. We value
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your continued interest and your support, and | thank you very
much.
[The prepared statement of Greta Joy Dicus follows:]

PREPARED STATEMENT OF GRETA Joy Dicus, CHAIRMAN, NUCLEAR REGULATORY
COMMISSION

INTRODUCTION

Mr. Chairman and members of the Subcommittee, the Commission is pleased to
appear before you to discuss the agency’s authorization for Fiscal Year (FY) 2000
as well as the NRC's legislative proposals. | am pleased to be accompanied today
by my colleagues, Commissioner Edward McGaffigan, Jr., and Commissioner Jeffrey
Merrifield. Commissioner Nils Diaz regretfully was unable to attend today due to
prior engagements. | will begin by providing the Subcommittee with a summary of
ongoing NRC efforts designed to increase our efficiency and effectiveness in nuclear
safety regulation.

SUMMARY

The highest NRC priority is to fulfill our fundamental mission of ensuring the
adequate protection of public health and safety and the environment. Our main
focus in FY 2000 will be to achieve the following performance goals for our regu-
latory program: maintaining safety; reducing unnecessary regulatory burden; en-
hancing public confidence; and increasing our operational effectiveness, efficiency,
and realism. Congressional and stakeholder interest has served to reinforce, accel-
erate, and expand our efforts to review and improve our regulatory programs, and
to pursue further change to achieve these four performance goals.

The NRC is improving its internal efficiency and effectiveness, streamlining its
operations, and consolidating its functions. We are changing our regulations to be
more risk-informed. We are making improvements in the areas of power reactor li-
cense renewal, license transfers, spent fuel dry cask storage, decommissioning, ura-
nium recovery, fuel cycle facility licensing, and medical use. We have streamlined
our hearing process for reactor license renewals and license transfers, and are con-
sidering broader changes. We are consolidating and streamlining NRC organizations
and operations. We also have integrated our Performance Plan and our budget, in
a manner that links agency performance goals, strategies, performance measures,
and resources, consistent with the Government Performance and Results Act
(GPRA).

Significant Accomplishments

In testimony last year, the Commission described a broad range of proposed im-
provements to our regulatory programs. Examples of the substantial progress we
have made since that time include the following:

» Developing a comprehensive revision to the NRC reactor assessment, inspection,
and enforcement programs;

» Establishing and adhering to an aggressive schedule for processing license re-
newal and license transfer applications;

 Issuing guidance for streamlining NRC adjudicatory proceedings;

* Providing expanded opportunities for stakeholder participation in NRC
rulemakings, policy development, and program changes;

» Approving the issuance of proposed risk-informed, performance-based regulations
for medical use, fuel cycle facilities, and high-level waste disposal, and taking
initial steps toward risk-informing our reactor regulations;

e Completing research to support the revision of an industry standard on reactor
pressure and temperature limits, which would reduce licensee burden by ex-
panding the operational window for plant startups and shutdowns.

e Reducing unnecessary NRC and licensee burdens associated with low-level en-
forcement issues;

* Determining, in a timely fashion, that the proposed privatization of the U.S. En-
richment Corporation met regulatory requirements;

» Completing the review of several dual-purpose spent fuel cask designs;

* Realigning the three major NRC program offices, achieving an overall 8:1 staff-
to-dmanager ratio, and reducing our overall staffing and resource requirements;
an

* Achieving Year 2000 readiness in NRC information systems, 54 days ahead of
schedule, and overseeing the successful industry efforts to ensure Y2K readi-
ness for all nuclear power plant systems that support safe plant operations.
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Planning, Budgeting, and Performance Management Implementation

As part of our efforts to ensure the effectiveness and efficiency of agency oper-
ations, as well as our implementation of GRPA, the NRC has implemented the Plan-
ning, Budgeting, and Performance Management (PBPM) process. The result has
been (1) the establishment of a sensible, reliable process for defining agency goals
and establishing strategic direction; (2) cost-effective strategies for achieving those
goals; (3) effective resource allocations linked directly to implementing our strategic
direction; and (4) the ability to measure and assess our progress and overall per-
formance. This system both fosters the flexibility needed to respond to emerging
changes and ensures the durability of current regulatory reforms.

The NRC has continued to make significant progress in implementing the PBPM
process. Revisions to the NRC Strategic Plan and the development of the integrated
FY 2000 Budget/Performance Plan were the initial PBPM efforts. The integrated FY
2001 Budget Request/FY 2001 Performance Plan will reflect the continued evolution
of this process. An evaluation of the NRC’s PBPM process conducted by an external
consultant found that the process is sound and that it has improved our integrated
planning process.

We are continuing to refine the implementation of the PBPM process in order to
strengthen the linkage between our performance goals, strategies, and resource re-
quirements in developing our FY 2001 budget request. A review of the initial NRC
Strategic Plan (FY 1997-FY 2002) was conducted during the Fall of 1998. As a re-
sult of that review, the agency is further refining the Strategic Plan to reflect our
regulatory reform efforts. The Office of Nuclear Reactor Regulation, aided by an ex-
ternal consultant, initiated a systematic review of the desired outcomes and specific
measurements for success. The same disciplined review has since been completed
in the Office of Nuclear Regulatory Research and in the Office of Nuclear Material
Safety and Safeguards (high-level waste program). These efforts have identified per-
formance goals and strategies, and those key activities that contribute most to meet-
ing our goals.

Progress on Streamlining the Organization

As part of our effort to be more effective and efficient and to reduce supervisory
overhead, the Commission has realigned its major program offices. As an examples,
the Office of Nuclear Reactor Regulation (NRR) has reduced from seven divisions
to five, resulting in a net reduction of 15 supervisory positions. The other major pro-
gram offices have achieved similar reductions, and we have reduced overhead even
further by eliminating the Office for Analysis and Evaluation of Operational Data
(AEOD) and transferring its functions to other offices. In total, these and other NRC
office realignments will result in the elimination of 88 managerial and supervisory
positions.

The Commission has made notable progress in improving the NRC staff-to-man-
ager ratio. When this effort was initiated in September 1993, the NRC had slightly
over 700 managers and supervisors. That number has steadily declined, and the re-
alignments described above will reduce it to about 330 by the end of FY 1999, there-
by achieving our stated goal of an 8:1 staff-to-manager ratio.

We also have continued to reduce at a controlled pace the overall number of NRC
employees, expressed in terms of full-time equivalent (FTE) staff years, using
buyouts, early retirements, and attrition. By the end of this fiscal year, actual NRC
staffing levels are projected to be approximately 2835 FTE, the lowest level in more
than 20 years, down 600 FTE since 1993. The NRC FY 2000 budget request of
$471.4 million and 2810 FTE, as submitted to Congress, will allow us to continue
the important regulatory changes discussed in this testimony, while continuing to
ensure the fulfillment of our public health and safety mission. We will continue to
look for ways to increase operational and regulatory efficiency; however, further re-
ductions may not be possible without compromising our fundamental mission.

Legislative Proposals

The Commission has submitted a number of legislative proposals for the consider-
ation of the 106th Congress. We are pleased to acknowledge that the Chairman of
this Subcommittee, Mr. Barton, has by NRC request introduced both our reauthor-
ization bill and our legislative proposals. We urge the approval of several amend-
ments that could help to deter terrorist activity related to nuclear facilities and spe-
cial nuclear material: (1) to authorize guards at Commission-designated facilities to
carry and use firearms where needed to prevent radiological sabotage of the facility
or to prevent theft of materials that could be used for nuclear explosives; (2) to
make It a Federal crime to bring unauthorized dangerous weapons or explosives into
NRC-licensed facilities; and (3) to clearly extend our prohibitions on sabotage to
cover the construction phase of production, utilization, and waste storage facilities.
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We also propose a number of amendments designed to increase Commission effi-
ciency and flexibility: (1) allow continuation of a Commissioner’s service past term
expiration, under certain circumstances, to maintain a Commission quorum and to
offset delays in the confirmation process; (2) provide flexibility on hearings associ-
ated with Commission licensing of uranium enrichment facilities; (3) make explicit
that the duration of a combined construction and operating license would allow up
to 40 years of operation; and (4) eliminate the requirement for the NRC to maintain
an office in the District of Columbia. Two proposed amendments are designed to
eliminate duplicative regulatory roles: (1) eliminating NRC antitrust reviews; and
(2) establishing NRC and Agreement State jurisdiction over radiological cleanup cri-
teria for facilities licensed by them. The last two amendments would relax unneces-
sary or outdated provisions: (1) eliminating prohibitions on foreign ownership of
power and research reactors; and (2) providing general gift acceptance authority
commensurate with the provisions of other agencies.

FY 2000 AUTHORIZATION REQUEST HIGHLIGHTS

On May 4, 1999, the NRC submitted proposed legislation which would authorize
appropriations for FY 2000. The proposed legislation would authorize an FY 2000
NRC budget of $471,400,000, including $465,400,000 for Salaries and Expenses Ap-
propriation, and $6,000,000 for the Inspector General Appropriation. The NRC con-
tinues to recognize the high priority on reducing Federal spending emphasized by
the Administration and the Congress. This budget, when adjusted for inflation, rep-
resents the lowest budget in the history of the NRC—a 25 percent reduction over
the past seven years. In spite of the constrained fiscal environment, this budget
fully supports the NRC ability to fulfill our fundamental health and safety mission,
while continuing the most comprehensive reform effort in the history of the agency.
Again, however, we urge caution in contemplating further reductions. A budget
summary is located in Appendix (1).

The resources for the Nuclear Reactor Safety Arena support a comprehensive over-
sight program, including reactor inspection and reactor licensing activities for 103
operating reactors and a safety research program. The reactor oversight program
will continue to bear a strong relationship to facility performance. However, we ex-
pect that these programs will change as a result of our on-going reevaluation of the
reactor regulatory program. In anticipation of these changes, a reduction in event
assessment/incident response activities has been included in the budget estimates.
In addition, the budget estimates reflect anticipated reductions in reactor inspection
activities due to continued improved plant safety performance and expected effi-
ciencies to be gained from improvements in the inspection process. The budget in-
cludes funding for the review of two new reactor license renewal applications in FY
2000.

The Nuclear Materials Safety Arena supports an increase primarily from costs as-
sociated with making our materials, fuel cycle, and waste regulations more risk-in-
formed and, where appropriate, performance-based; development and implementa-
tion of the new NRC registration program for certain industrial devices; initiation
of research into the development and demonstration of risk assessment methods for
dry cask storage; and enhanced efforts to develop the technical basis for perform-
ance criteria of dry storage casks under seismic loading conditions. The increase is
partially offset by reductions associated with Ohio becoming an Agreement State.

The Nuclear Waste Safety Arena supports an increase primarily in the NRC high-
level waste repository program activities, and ongoing decommissioning activities to
work off the licensing backlog, to complete the Standard Review Plan for decommis-
sioning, and to support an increased level of rulemaking activity. The increase is
partially offset by a reduction in the number of inspections needed at uranium re-
covery facilities.

The International Nuclear Safety Support Arena reflects a change in how program
funding is obtained. For FY 1999, the NRC renegotiated its reimbursable agree-
ments with the Agency for International Development (AID) to recover NRC FTE
costs for providing nuclear safety assistance to the countries of the Former Soviet
Union (FSU). In FY 2000, the NRC will include the AlD-related FTE costs for sup-
port of FSU and Central and Eastern European countries within the general fund
portion of the requested appropriation.

The Management and Support Arena supports a decrease primarily based on
agency-wide program reductions and efficiencies. Funding also decreases in informa-
tion technology and management, as investments in the design and start-up of the
Agency-Wide Document Access and Management System (ADAMS) are completed
and the agency moves to a new integrated financial and resource management sys-
tem (STARFIRE).
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User Fees

The Omnibus Budget Reconciliation Act of 1990 currently requires the NRC to
collect approximately 100 percent of its budget (less the appropriations from the Nu-
clear Waste Fund) from user fees. This requirement expires at the end of FY 1999
and reverts to 33 percent. The NRC'’s authorization bill, which is consistent with
the President’s budget, includes a legislative proposal to extend the requirement for
100 percent fee recovery through FY 2004. The Commission continues to be sen-
sitive to the fairness and equity concerns that 100 percent fee recovery entails for
our licensees. Our authorization bill also will permit the NRC to charge other Fed-
eral agencies Part 170 inspection and licensing fees, thereby helping to mitigate, to
a very small degree, some of the fairness and equity concerns expressed by the
NRC, the Congress, and NRC licensees.

The discussions that follow provide the Subcommittee with further details of
NRC's program activities and a description of our legislative recommendations.

SUMMARY OF PROGRAM ACTIVITIES BY ARENA
NUCLEAR REACTOR SAFETY

In the nuclear reactor arena, maintaining the safety of 103 operating nuclear
power reactors remains our highest priority. In this context, the Commission in-
tends to reinforce, accelerate, and expand efforts to improve NRC efficiency and ef-
fectiveness, to streamline our operations, and to consolidate our functions where ap-
propriate. We are committed to making these improvements without compromising
our mission of protecting public health and safety and the environment. We also are
committed to the goal of using risk information and risk analysis as part of a policy
framework that applies to all phases of our nuclear regulatory oversight, including
licensing, inspection, assessment, enforcement, and rulemaking.

Risk-Informed, Performance-Based Regulation

The Commission is making substantial modifications to the NRC regulatory ap-
proach to become more risk-informed and, where appropriate, performance-based; to
enhance our safety focus; to eliminate unnecessary regulatory burden; to improve
the effectiveness, efficiency, predictability, and transparency of our processes; and
to maintain public confidence in what we do. Recent accomplishments include in-
creasing stakeholder involvement, refining NRC internal practices, completing NRC
pilot programs, and laying the foundation for risk-informing NRC reactor regula-
tions over the longer term.

Reactor Performance Assessment, Inspection, and Enforcement (The Oversight Proc-
ess)

As previously stated, the Commission is taking a more risk-informed and, where
appropriate, performance-based approach in the oversight of nuclear reactors. We
have made considerable progress in identifying necessary changes to the assess-
ment, inspection, and enforcement processes to improve their objectivity; to make
them more understandable, predictable, and risk-informed; and to focus on aspects
of performance that have the greatest impact on safe plant operation. These efforts
have been guided, in part, by four performance goals, as previously stated, used as
“filters” to evaluate, prioritize, and sunset activities. Each activity is examined to
see how it: (1) maintains public safety; (2) eliminates unnecessary NRC and licensee
burden; (3) enhances public confidence; and (4) makes NRC activities more effective,
efficient, and realistic.

The NRC staff has proposed to the Commission a new power reactor assessment
framework, which builds upon the cornerstones of licensee performance that must
be monitored to ensure that nuclear power reactor operations do not pose unaccept-
able risks to the public. The cornerstones support the NRC mission by ensuring
that: (1) initiating events are reduced; (2) mitigation systems are available, reliable,
and capable of performing their intended functions; (3) barriers are sufficient to
limit the release of radioactivity; (4) adequate emergency preparedness functions are
maintained; (5) licensees have implemented adequate programs to protect the public
and workers from radiation; and (6) security measures are in place to protect
against radiological sabotage. As part of the assessment framework, the NRC staff
has identified performance indicators, performance indicator thresholds, and risk-in-
formed inspections that would supplement and verify the validity of the perform-
ance indicator data.

This assessment framework provides a natural basis for a risk-informed baseline
inspection program, one that identifies the minimum level of inspection required, re-
gardless of licensee performance, to ensure adequate NRC oversight and inde-
pendent assessment of licensee performance. Developed using a risk-informed ap-



14

proach, the proposed baseline inspection program includes a comprehensive list of
inspectable areas within each cornerstone of the assessment framework. The Com-
mission also has developed an interim Enforcement Policy that is integrated with
the risk-informed inspection and assessment processes.

The new reactor oversight process will integrate assessment of the performance
indicators with the results of the risk-informed baseline inspections. This integra-
tion will allow the NRC to make objective, predictable, and timely conclusions re-
garding licensee safety performance, and to communicate these results effectively to
the licensees and to the public. The process includes specific thresholds—tied to the
cornerstones of safety—that will trigger commensurate licensee and/or NRC action
if they are exceeded.

We have made considerable progress in reshaping these NRC regulatory pro-
grams. Pilot inspections were begun in June 1999. Our intent is to make major proc-
ess changes incrementally, to allow testing and adjustment during piloting and im-
plementation. Much of the work that remains in FY 1999 and FY 2000 relates to
bench-marking, conducting pilots, developing procedures, and training the NRC
staff in the new processes.

Enforcement Program Changes

In parallel with these long-term improvements to the oversight process, the NRC
has made several short-term changes to its enforcement program to reduce unneces-
sary NRC and licensee burden. On July 27, 1998, we issued enforcement guidance
to clarify our existing Enforcement Policy. The changes ensure that: (1) licensees are
given appropriate credit for identifying and correcting violations; (2) NRC and li-
censee resources are not expended on violations that do not warrant formal cita-
tions; (3) written responses to Notices of Violation are not required when necessary
information already is docketed elsewhere; and (4) cases involving multiple exam-
ples of the same violation are treated consistently. The agency-wide implementation
of this guidance has resulted in a significant reduction in the number of low-level
(Severity Level 1V) violations, which otherwise would absorb NRC and licensee re-
sources in amounts disproportionate to the safety significance of the violations.

On January 22, 1999, the Commission approved a change to the Enforcement Pol-
icy that will expand the use of non-cited violations. The change was published in
the Federal Register February 9, 1999, and became effective March 11, 1999. Except
in limited circumstances, individual Severity Level IV violations now will not be
cited, so long as they have been entered into the licensee corrective action program.
Accordingly, the NRC inspection program will place more emphasis on assessing the
effectiveness of licensee corrective action programs. This is consistent with the
thrust of the risk-informed inspection process described earlier. In addition, in June
1999, the Commission approved changes to the Enforcement Policy that will address
the use of risk considerations in enforcement decisions and eliminate the use of
“regulatory significance,” which was not well-defined as an escalating factor for cer-
tain enforcement actions.

Reactor Licensing

By better focusing resources and improving internal procedures, the NRC has
greatly reduced its licensing action backlog in FY 1999, and expects to eliminate
this backlog completely in FY 2000. We are working with our stakeholders to im-
prove the license amendment review process and shorten the review time. We have
also initiated improvements to our 10 CFR 2.206 process for allowing the public to
petition the NRC to take certain actions at licensed facilities.

As part of our commitment to risk-informed regulation, we have changed internal
NRC operating practices. This has included providing additional guidance, training,
and management attention to ensure that risk-informed licensing actions are given
the appropriate priority. The completion of numerous plant-specific risk-informed li-
censing reviews in FY 1999 has helped to sharpen the focus on safety while reduc-
ing unnecessary regulatory burden. We also have worked to improve and clarify our
requirements and guidance for facility changes, as well as our guidance for main-
taining updates to plant final safety analysis reports (FSARs), which are used as
reference documents for safety analyses. The Commission considers the progress
made to date in these areas a significant regulatory success, because the NRC and
many of its stakeholders worked closely in developing processes that both maintain
safety and eliminate unnecessary NRC and licensee burden.

The NRC has improved the timeliness of reviews for converting power reactor li-
censes to improved standard technical specifications. This conversion improves con-
sistency in interpreting and applying these requirements. In total, licensees for ap-
proximately 89 reactors have decided to convert to the new technical specifications,
which licensees have projected will save from $150,000 to over $1,000,000 annually
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per site. To date, applications to convert have been received from 58 units, of which
49 units have been given approval, 23 since July 1998, which has eliminated the
large backlog of applications under review over the last two years. We expect to
issue approvals for an additional 4 units during the remainder of FY 1999. Work
on applications will continue through FY 2000.

Reactor License Renewal

Establishing a stable, predictable, and timely license renewal process is a top
NRC priority. The Commission has issued a policy statement laying out its expecta-
tions for a focused review of license renewal applications, built upon our license re-
newal regulations. To date, all milestones for the license renewal reviews have been
met. Using case-specific orders, the Commission has established an aggressive but
reasonable adjudicatory schedule for reviewing the Calvert Cliffs and Oconee appli-
cations. Revised goals are to complete the license renewal process in 30 months. We
also have prepared procedures to control the reviews and to resolve generic renewal
issues. NRC management meets monthly with the applicants to monitor progress
and the resources expended, and to resolve renewal issues.

We also understand that we will receive the next license renewal application in
December 1999 from Entergy for their Arkansas Nuclear One plant. Other applica-
tions from the Hatch and Turkey Point plants are expected in 2000, and we have
asked for sufficient resources in our FY 2000 budget to handle the anticipated new
applications. Lessons learned from the initial reviews may help to streamline later
reviews even further.

License Transfers and Adjudicatory Processes

The Commission has issued a final rule to establish an informal streamlined hear-
ing process for license transfers. Under this newly-adopted rule (Subpart M to 10
CFR Part 2), the Commission expects to complete informal hearings and issue final
decisions on most license transfer applications within about 6-8 months of when the
application is filed.

The NRC has completed final Standard Review Plans (SRPs) for antitrust and fi-
nancial qualifications reviews, and a draft SRP for foreign ownership issues. A final
SRP for foreign ownership issues is currently being considered by the Commission.
SRPs document the process and criteria to be used by the NRC staff in performing
its reviews, which improves the focus, effectiveness, predictability, timeliness, and
efficiency of the process. In April 1999, the NRC completed its review and approval
of the license transfer requests for Three Mile Island Unit 1 and the Pilgrim station.

The Commission currently is developing a proposed rule that would provide a
more comprehensive streamlining of its adjudicatory processes. Concurrently, the
Commission has been monitoring closely its adjudicatory tribunals to ensure appro-
priate adherence to the substantive and schedular provisions of the Commission
Rules of Practice.

Reactor Safety Research

The NRC research program continues to contribute in a significant way to our
success in achieving performance goals in the reactor arena. Research efforts are
underway to resolve important safety issues such as the operation of air-operated
valves, which could result in a safety problem if key valves failed when called upon
to perform a safety function. The program also facilitates NRC support for industry
initiatives and contributes to the reduction of unnecessary burden. For example,
working cooperatively with the American Society of Mechanical Engineers (ASME),
NRC-sponsored research established the technical bases for changing the basic frac-
ture toughness curves for determining nuclear plant pressure and temperature lim-
its. This provided a significant burden reduction for the majority of operating plants.

In addition, current research is re-evaluating pressurized thermal shock for reac-
tor pressure vessels (RPVs). Work in this area has shown significant potential for
reduction of unnecessary burden through technical advancements in materials as-
sessment, fracture mechanics, and non-destructive evaluation. The research pro-
gram also is enhancing our understanding of new nuclear technologies, such as pro-
posals to increase fuel burn-up without increasing the risk to the public health and
safety. We are working to consolidate the several computer programs now used for
thermal-hydraulic and severe accident analysis. Our research also is supporting the
framework for moving to a more risk-informed and, where appropriate, perform-
ance-based regulatory approach through pioneering work in probabilistic risk as-
sessment. Building on a long history of advancing PRA technology and recent suc-
cesses such as risk-informing reactor piping inspection processes, we are focusing
our research efforts on providing the technical bases for risk-informing NRC's reac-
tor regulations.
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Other Significant Reactor Rulemakings

The Commission also has underway other significant rulemakings affecting reac-
tor licensees. The first is a revision to Appendix K of 10 CFR Part 50, which recog-
nizes the ability of new flowmeter technologies to more accurately measure water
flow rates. We have informed OMB that this rule will likely constitute a major rule
because it will provide more than $100 million in annual benefits to our licensees,
by allowing them to increase their electrical generating capacity by one percent.
This is an example of NRC recognizing the advantage of updated technology.

The second rulemaking is a revision to Part 50 to allow reactor licensees to use
revised source terms in design basis accident radiological analyses. This rule is also
expected to reduce unnecessary regulatory burden, reduce worker radiation expo-
sure, and improve overall safety. It is the result of extensive NRC research and
analysis over the past twenty years, which has led to a much better understanding
of accident source terms.

NUCLEAR MATERIALS SAFETY

In a manner similar to initiatives evolving in the reactor safety arena, we are en-
hancing our regulatory programs for nuclear materials safety. The NRC and Agree-
ment States regulate more than 23,000 specific users of radioactive materials in
medical, academic, industrial, and commercial applications, in addition to more than
100,000 general licensees. Thirty States currently are Agreement States. Ohio is
likely to become an Agreement State later this year, with Oklahoma and Pennsyl-
vania expected to become Agreement States in FY 2000, Minnesota in FY 2002, and
Wisconsin in FY 2003. Our testimony highlights some of the many and diverse pro-
gram improvements underway in the nuclear materials arena.

Medical Regulation

The NRC staff is reviewing public comments on our proposed revisions to the
medical use regulations in 10 CFR Part 35. The revision of Part 35 will achieve sev-
eral specific improvements in the medical use regulatory program. These improve-
ments would make the rule more performance-based and would focus the regula-
tions on medical procedures that pose the highest risk, from a radiation safety as-
pect, with a corresponding decrease in the oversight and regulatory burden for lower
risk activities. The proposed revision of the Medical Policy Statement and a pro-
posed revision to Part 35 were published in the Federal Register for public comment
on August 13, 1998, and we have had the benefit of many stakeholder interactions
since that time. The Commission will be reviewing a final draft rule this summer,
and we expect to complete this rulemaking in early 2000.

The revisions to Part 35 are being developed using an enhanced participatory
process, which is intended to develop a final rule that will be accepted broadly, and
includes participation by several medical professional organizations, the Organiza-
tion of Agreement States, the Conference of Radiation Control Program Directors,
the NRC Advisory Committee on the Medical Use of Isotopes, and other stake-
holders. We have solicited early public input through Federal Register notices, public
meetings with medical professional societies and boards, open meetings of the
groups developing the revised policy statement and rule language, public workshops,
and Internet postings of relevant background documents.

Spent Fuel Storage

The NRC has made significant progress in its review of dual-purpose cask sys-
tems for spent fuel storage and transportation. By December 2000, we anticipate
that all six of the dual purpose cask system reviews in process and two of the trans-
portation reviews should be completed.

The NRC issued a license to the DOE for the TMI-2 fuel debris storage facility
at the DOE lIdaho Operations Office (DOE-ID) in March 1999. That same month,
we issued a license to Portland General Electric (Trojan) for an independent spent
fuel storage facility, and we expect to issue another to Rancho Seco prior to the end
of 1999. We transferred the Fort St. Vrain independent spent fuel storage installa-
tion license to the DOE-ID in June 1999. We will continue to maintain an aggres-
sive licensing review schedule for the proposed Private Fuel Storage facility located
on the Skull Valley Band of Goshute Indian Reservation in Utah. We also are con-
tinuing to work with the DOE on projects involving spent fuel storage and manage-
ment.

As in other arenas, we have worked to make our spent fuel storage oversight more
effective and timely while ensuring safety. We have initiated process changes to en-
hance and focus technical reviews, to develop guidance for those reviews, to reduce
the time-frame for storage cask certification rulemakings, to enhance our reviews
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based on lessons learned, to ensure consistency in licensee change processes, and
to improve communication with internal and external stakeholders.

Mixed Oxide Fuel (MOX)

In accordance with the regulatory oversight responsibility for mixed oxide (MOX)
fuel assigned to the NRC in the Strom Thurmond National Defense Authorization
Act for Fiscal Year 1999 (Public Law 105-261), the Commission has initiated pre-
paratory activities for the licensing of a MOX fuel fabrication facility and subse-
quent irradiation of the fuel in commercial reactors.

The Commission notes that the NRC FY 2000 budget request did not include re-
sources to conduct work related to the DOE MOX fuel program because, at that
time, the NRC had planned to continue to carry out such work through its reim-
bursable agreement with the DOE. However, because Public Law 105-261 subse-
quently gave NRC the authority to license a MOX facility, this work is now a part
of the NRC mission. As a result, the NRC must use its appropriated funds to carry
out this effort, and will not continue its reimbursable agreement with the DOE. We
are making changes to our budget to accommodate this new responsibility.

These appropriated resources will be used to meet with the MOX applicant and
to review topical programs related to the license application for the fuel fabrication
facility, such as safeguards, criticality safety, radiation protection, and quality as-
surance, as well as early issues related to environmental review and the use of MOX
fuel in commercial power reactors. A license application is anticipated in November
2000, and, given current projections for the licensing review (including the comple-
tion of an environmental impact analysis), we would expect final licensing to occur
in FY 2003. We also have determined those aspects of MOX fuel irradiation that
necessitate beginning research in FY 2000 to support the licensing action.

External Regulation of the Department of Energy (DOE)

The Commission recognizes the position of the Secretary of Energy in his recent
letter to Congress, withdrawing support for external regulation of DOE facilities by
the NRC. However, based on the preliminary results of the pilot projects and our
observations to date, the Commission continues to believe that the NRC could regu-
late substantial portions of DOE in a manner that would be cost-effective and rel-
atively straightforward, and that would accomplish the objectives of external regula-
tion. The cost to the DOE could be minimized—and could even result in a net sav-
ings—by reducing the level of DOE oversight to a level consistent with a corporate
oversight model. The NRC had substantial technical and policy differences with the
views presented by the DOE in its March 31, 1999 report to Congress on the results
of the pilot program. Consequently, we did not concur in this report, and instead
have recently issued an independent report to Congress and other stakeholders.

Research Contributions

Research is contributing significantly to performance goals in the nuclear material
safety arena. For example, research provides the technical basis to address licensing
questions related to the structural integrity of dry cask storage systems. Research
also is being conducted to provide the technical basis to grant credit for fuel burn-
up in the licensing of spent fuel transportation casks.

Hanford Tank Waste Remediation System Program

The NRC continues to assist the DOE in its River Protection Project—Privatiza-
tion (formerly known as the Hanford Tank Waste Remediation System (TWRS) pro-
gram). In conjunction with this effort, we have recruited highly competent staff with
waste solidification and vitrification expertise and experience; gained extensive un-
derstanding of the DOE plans for removal and vitrification of the radioactive and
highly toxic wastes from the underground storage tanks; and developed a licensing
Standard Review Plan and regulatory basis for the possible future NRC licensing
of the DOE Hanford vitrification facility. However, the Department of Energy has
made significant changes in its approach to this project in the past year, which in
turn have significant implications for the timing of any NRC licensing of any phase
of this project. The Commission recently directed the staff to consult with the appro-
priate Congressional committees, including of course this committee, on how and
whether to continue NRC's involvement in light of the DOE changes.

NUCLEAR WASTE SAFETY

The NRC has launched similar initiatives to improve the effectiveness and effi-
ciency of our regulatory programs in the nuclear waste safety arena. The NRC con-
tinues to progress in its reviews and pre-licensing consultation under existing law
related to the DOE program to develop a high-level radioactive waste repository.
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The Commission firmly believes that a permanent geologic repository is the appro-
priate mechanism for the nation ultimately to manage spent fuel and other high-
level radioactive waste (HLW). In accordance with the statutory direction in the Nu-
clear Waste Policy Act and the Energy Policy Act of 1992, the NRC, before licensing
a repository, must consult extensively with the DOE to develop a regulatory frame-
work. Further, if the DOE recommends a site for a repository, the NRC must evalu-
ate the adequacy of the DOE site characterization and waste form proposal. Ulti-
mately, if the DOE submits a license application for a repository, the NRC must de-
termine whether it can authorize repository construction, receipt of waste, and final
repository closure. The NRC is also making significant progress in its programs for
nuclear facility decommissioning, uranium recovery, and low-level waste manage-
ment.

High-Level Waste—Yucca Mountain Status and Key Issues

In FY 2000, the NRC expects to finalize a performance-based regulatory frame-
work by issuing 10 CFR Part 63. As called for by the Energy Policy Act of 1992,
Part 63 would implement health-based standards that would apply solely to the pro-
posed Yucca Mountain repository. The proposed Part 63, which we published for
public comment on February 22, 1999, establishes licensing criteria to evaluate the
performance of the repository system at Yucca Mountain, Nevada. Over the course
of the public comment period (which was extended in response to stakeholder re-
quests), we have conducted five public meetings in Nevada on the proposed tech-
nical criteria.

In parallel with the development of Part 63, the NRC continues to develop a
Yucca Mountain review plan and to resolve key technical issues to prepare for re-
viewing the DOE license application expected in 2002. These activities aid in the
ongoing review of the DOE draft license application and provide guidance to the
DOE on what is needed for a complete and high quality application. To that end,
we will continue to evaluate the implementation of the DOE quality assurance pro-
gram. We expect to complete our review of the DOE draft Environmental Impact
Statement (EIS) for the Yucca Mountain site in FY 2000. The NRC staff has pre-
pared a plan for EIS review that will include the consideration of public concerns
in the preparation of NRC comments.

Decommissioning Program

Decommissioning involves removing radioactive contamination in buildings,
equipment, groundwater, and soils to such levels that a facility can be released for
either unrestricted or restricted use. The NRC is continuing to encourage timely
cleanup of approximately 40 material and fuel cycle facility sites through the imple-
mentation of its Site Decommissioning Management Plan (SDMP). The NRC expects
to remove at least three sites from the SDMP list in FY 1999 and FY 2000. The
NRC also will continue to oversee the decommissioning of 19 commercial power re-
actors and hundreds of other licensed facilities. The NRC monitors licensee actions
to store or dismantle and decontaminate the facilities in a safe manner while main-
taining the licensed configuration of the facility and managing the use of decommis-
sioning funds as described in the regulations. The NRC will continue to enhance the
decommissioning program to add stability, predictability, and efficiency to the proc-
ess by incorporating additional experience into rules and guidance documents.

In FY 1999, the NRC initiated the consideration of a rulemaking to establish cri-
teria for release of solid materials with low levels of radioactive contamination, in
order to establish a regulatory framework more consistent with existing require-
ments for air and liquid releases. The process will include facilitated public meet-
ings to obtain early stakeholder input on major issues associated with such a rule-
making, including conducting a scoping process related to the scope of environ-
mental impacts. In addition, last month we published an issues paper in the Federal
Register for public review, to provide background information in preparation for
public workshops in the Fall of 1999 and analysis of stakeholder views in FY 2000.
In parallel with these activities, we will continue to develop the technical basis,
draft environmental impact statement, draft regulatory analysis, and draft regu-
latory guidance needed to accompany any proposed action.

In FY 2000, the NRC will finalize decommissioning guidance to provide an overall
framework for dose assessment and decision-making at sites undergoing decommis-
sioning. We will continue development of a Standard Review Plan for decommis-
sioning materials sites and power reactor license termination plans, to facilitate the
NRC staff review of licensee submittals in a manner that is timely, efficient, con-
sistent, and ensures the protection of public health and safety. In addition, we will
continue a pilot study during FY 2000 involving five materials sites. Based on this
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experience, recommendations will be made to streamline the decommissioning sub-
mittal and review process for materials sites.

INTERNATIONAL NUCLEAR SAFETY SUPPORT

The NRC carries out a low-cost but high-impact program of international nuclear
safety activities that supports United States domestic and foreign policy interests
in the safe, secure, and environmentally acceptable use of nuclear materials, energy,
and in nuclear non-proliferation. This program ensures, through active participation
in mutually beneficial bilateral and other international efforts, that the NRC sup-
ports the U.S. policy of strengthening nuclear regulatory regimes abroad and fos-
tering a global nuclear safety culture, as well as ensuring the security of strategic
special nuclear material.

The public and NRC licensees derive tangible and intangible benefits from these
international activities. Public confidence in nuclear energy as a technology is
strongly impacted by the public perception of how safely nuclear operations are con-
ducted—whether domestically or abroad. In addition, as a major supplier of nuclear
fuel, equipment, and technical services, the United States depends on an orderly
and predictable export licensing regime to maintain marketability. NRC assistance
also helps in the prevention or mitigation of problems in countries with weak or em-
bryonic nuclear safety and nuclear regulatory cultures. NRC participation in inter-
national safeguards and non-proliferation activities directly supports the assessment
of potential threats against the U.S.

Cooperation with foreign countries in the area of nuclear safety provides a consid-
erably larger operational experience base than exists in the United States alone. As
one aspect of this cooperation, the NRC maintains extensive research agreements
with organizations in many foreign countries. This cooperative approach helps to le-
verage our research resources, and recognizes the inherently international character
of the nuclear business. The resultant resolution of safety issues leads to benefits
for the U.S. nuclear power industry and, more importantly, aids considerably in the
prevention of nuclear accidents in countries with weak or embryonic nuclear safety
cultures.

Export Licensing and Non-Proliferation Activities

The NRC reviews and takes action on approximately 75 to 100 import and export
license applications per year. In addition, the NRC actively participates in inter-
national export control through groups such as the Nuclear Suppliers Group and the
Zangger Committee, to ensure that export policies are consistent among nuclear
supplier states. The NRC also helps the U.S. to meet its obligations under Article
IV of the Nuclear Non-Proliferation Treaty, including support for bilateral and
International Atomic Energy Agency (IAEA) sponsored exchanges of equipment, ma-
terials, and scientific and technological information on the peaceful uses of nuclear
energy. Within the limits of available resources, the NRC also provides technical as-
sistance to U.S. policy makers in connection with (1) the U.S.-Russia agreement to
make permanent the cessation of plutonium production for nuclear weapons; (2) the
U.S.-Russia-1AEA Trilateral Verification Initiative on excess weapons material; (3)
the process of making decisions on how to dispose of excess plutonium; and (4) the
Fissile Material Cut-Off Treaty. Finally, the NRC is working closely with the Execu-
tive Branch to facilitate the effective implementation of the Strengthened Safe-
guards System of the IAEA.

Bilateral and Multilateral Activities

Since the demise of the Soviet Union, particular emphasis has been placed by the
United States and the international community on addressing both nuclear safety
and nuclear materials safeguards concerns in the countries of the former Soviet
Union (FSU) and in central and eastern European countries (CEE). The NRC
strongly supports these efforts, and has focused its role primarily on strengthening
the nuclear regulatory authorities of these countries. We conduct programs (funded
primarily through the U.S. Agency for International Development (AID), DOD, and
DOE) to train regulators from FSU and CEE countries on the creation and/or
strengthening of their regulatory capabilities. We continue to see positive results
from our assistance efforts with the Russian, Ukrainian, Kazakh, Armenian, Czech,
Slovak, Lithuanian, Bulgarian, and Hungarian regulators. Much of this success can
be attributed to their own willingness and desire to enhance their nuclear safety
and regulatory infrastructure, and their growing expertise in the application of
Western safety and safeguards review tools.
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Vice-Presidential Commissions

Two examples of high-level Commission opportunities to focus on nuclear safety
with top U.S. and foreign government officials are the U.S.-Russian Joint Commis-
sion on Economic and Technological Cooperation, chaired by the U.S. Vice President
and the Russian Prime Minister, and the U.S.-South African Binational Commission
(BNC), chaired by the Vice President and the South African Deputy President. Both
commissions have achieved measurable results in enhancing nuclear safety, and we
look forward to continued cooperative efforts in this area.

International Safety Conventions

The NRC has worked extensively in the development of the Convention on Nu-
clear Safety (CNS)—the first instrument to address directly the safety of nuclear
power plants worldwide. This Convention obliges contracting parties to establish
and maintain proper legislative and regulatory frameworks to govern safety. On
April 11, 1999, the United States became a party to the Convention, and partici-
pated in the final plenary of the first Review Meeting in April 1999. The U.S. also
deposited its National Report, which had been prepared by the NRC. We anticipate
fully participating in all aspects of the Convention’s preparatory, organizational and
review meetings in the future.

International conventions on waste management and liability also have been ne-
gotiated, as integral parts of U.S. efforts to enhance global nuclear safety . These
conventions are undergoing Executive Branch review and likely will be forwarded
by the President to the Senate for its advice and consent to ratification in calendar
year 1999.

MANAGEMENT AND SUPPORT ARENA

As stated earlier, our FY 2000 budget request supports a decrease in the area of
management and support, primarily based on agency-wide program reductions and
efficiencies, with additional decreases due to the completion of milestones in infor-
mation technology and management. A particular area of emphasis, which I will
cover in more detail, is our effort to resolve Year 2000 computer issues.

Year 2000 Implementation

All 88 of our internal mission-critical, business-essential and non-critical systems
have been examined and, as needed, fixed with regard to the Year 2000 (Y2K) prob-
lem. This work was accomplished almost two months ahead of the OMB-established
milestone, and well under budget.

The one NRC mission-critical system that is directly linked to operating nuclear
power plants is our Emergency Response Data System (ERDS). This application per-
forms the communication and data transmission functions that provide near real-
time data to NRC incident response personnel during declared emergencies. We
have verified that this system has been made Y2K compliant and that the interface
of the system with licensed facilities is functional.

Externally, the NRC is working with nuclear power plants and our other licensees
to ensure Y2K readiness for those systems needed to operate and shut down plants
safely, recognizing the importance of ensuring electrical grid reliability and the safe-
ty and security of radioactive materials. Based on the results of our audits, we have
concluded that licensee management oversight of the Y2K readiness programs gen-
erally has been aggressive and is contributing to the success of nuclear facility Y2K
readiness efforts. Nonetheless, NRC inspectors assigned to power reactor sites have
reviewed licensees Y2K programs to ensure that all facilities are taking appropriate
actions. Based on our reviews, we believe that our licensees are devoting the nec-
essary resources to their programs to meet their readiness schedules.

In July 1999, the NRC received reports from all 103 operating nuclear power
plants indicating that there are no Y2K-related problems that directly affect the
performance of safety systems. Sixty-eight of these plants indicated that all of their
computer systems are “Y2K ready.” The remaining 35 plants reported that they
have additional work to complete on a few non-safety computer systems or devices
to be fully Y2K ready, and provided their schedules for completing this work. Of the
35 plants, about one-third have remaining work involving systems needed for power
generation. Other plants have work that deals with plant monitoring and adminis-
trative systems. | would emphasize that none of the remaining work affects the abil-
ity of the plants to shut down safely, if needed. Typically, the remaining Y2K work
to be completed after July 1 of this year is dependent on a scheduled plant outage
this fall, or the delivery of a replacement component.

The NRC will continue to monitor the progress at those plants that have remain-
ing items of work, and will independently verify completion of these items, including
Y2K contingency plans—procedures for dealing with unexpected events. All licens-
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ees are expected to be Y2K ready and to have contingency plans in place before De-
cember 31. If, by the end of September, we believe that any needed Y2K readiness
activities will not be completed in advance of the December 31 to January 1 transi-
tion, we will take appropriate action, including the issuance of shutdown orders, if
necessary.

LEGISLATIVE PROPOSALS TO THE 106TH CONGRESS

The Commission has submitted a number of legislative proposals for the consider-
ation of the 106th Congress. We are pleased to acknowledge that the Chairman of
this Subcommittee, Mr. Barton, has by NRC request introduced both our reauthor-
ization bill and our legislative proposals. These proposals are designed to improve
our safeguards provisions, to increase our efficiency and flexibility, to eliminate du-
plicative regulatory roles, and to relax unnecessary or outdated provisions. Each of
the individual proposals is discussed below.

Improvements to NRC Safeguards Provisions

Carrying of Firearms by Licensee Employees: This amendment would authorize
guards to carry firearms at Commission-designated facilities owned or operated by
a Commission licensee or certificate holder, at any NRC-licensed or certified facility
where there are special nuclear materials present, and while engaged in trans-
porting special nuclear materials. The guards would be authorized to use the weap-
ons, in circumstances defined by Commission regulations and guidelines, where nec-
essary to prevent sabotage of a facility designated by the Commission or to prevent
theft of materials capable of being used for nuclear explosives. The purpose of the
amendment is to help mitigate licensee guards’ reluctance to use their weapons in
defending such facilities and transports against attack because of fear of prosecution
under State laws that provide that weapons may be used only to protect the user’s
own life or the life of another. The amendment could provide the possibility of
shielding the guards against prosecution by state authorities for discharge of fire-
arms in the performance of official duties. The authority that would be provided by
this amendment already exists with respect to guards at Department of Energy fa-
cilities and DOE guards transporting special nuclear materials.

Unauthorized Introduction of Dangerous Weapons: This amendment would allow
the Commission to issue regulations that would, in effect, make it a Federal crime
for an individual who has not received prior authorization to bring any dangerous
weapon, explosive, or other dangerous instrument likely to produce substantial in-
jury or damage into facilities subject to NRC licensing authority. Currently, the
NRC may impose sanctions against the licensee, but no Federal law permits impos-
ing criminal sanctions against the individual responsible for bringing the weapon
or other dangerous instrument on site. Enactment of this amendment would assist
NRC licensees in their efforts to safeguard licensed nuclear facilities and materials
against nuclear theft or radiological sabotage.

Sabotage of Production, Utilization, Uranium Enrichment, Fuel Fabrication, or
Waste Facilities: Section 236 of the Atomic Energy Act currently addresses sabotage
or attempted sabotage of production, utilization, and waste storage facilities. How-
ever, it can be argued that this provision is not applicable during the construction
phase of such facilities. Past events have indicated that sabotage can occur during
the construction phase that is not discovered until the operational phase, and there-
by has the potential to impact public health and safety. This amendment would
make it a Federal crime to sabotage such facilities during the construction phase,
if the sabotaging action could jeopardize public health and safety. In addition, this
amendment would extend these sabotage provisions—for all phases—to other types
of facilities, including (1) waste treatment facilities, (2) waste disposal facilities, and
(3) uranium enrichment and nuclear fuel fabrication facilities licensed or certified
by the NRC. Enacting criminal sanctions to help deter sabotage and increasing the
range of facilities covered will provide further protection of the public health and
safety.

Increased Efficiency and Flexibility

Continuation of Commissioner Service: This amendment would allow a Commis-
sioner whose term has expired to continue in office (subject to the removal power
of the President) until whichever of the following occurs first: (1) his or her suc-
cessor is sworn in, or (2) the expiration of the next session in Congress after the
expiration of the Commissioner’s fixed term of office. Enactment of this amendment
would, in most circumstances, allow the Commission to maintain a quorum of at
least three individuals, even when the terms of several successive Commissioners
have expired without their reappointment, thus avoiding the potential disruption of
agency business due to the loss of a quorum. It would also be helpful for cases in
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which a Commissioner is renominated, but with insufficient time for the Senate to
act before the expiration of the prior term. Such a holdover provision would enable
the Commission to operate in accordance with the intent expressed by the Congress
in the Energy Reorganization Act of 1974, that the NRC should have a 5-member
Commission. Holdover provisions are found in the organizational statutes of the ma-
jority of independent regulatory agencies.

Hearings on Licensing Uranium Enrichment Facilities: This amendment would
improve the hearing process associated with NRC licensing of uranium enrichment
facilities by eliminating the requirement for such a hearing to be “on the record.”
Hearings that are required to be “on the record” must conform to the more elaborate
formalities prescribed by the Administrative Procedure Act. Such hearings, if not
appropriately disciplined, can be inefficient, protracted, and costly. This amendment
would not eliminate the possibility that the Commission might determine that a for-
mal hearing is appropriate for the licensing of uranium enrichment facilities, but
it would give the Commission the flexibility to determine which type of hearing is
most suitable.

Duration of Combined Construction and Operating Licenses: The Commission is
seeking a technical correction that would make the duration of a combined construc-
tion and operating license consistent with the duration of a license for an initial op-
erating license under the circumstances where the construction and operating
phases are licensed separately. The Atomic Energy Act authorizes the NRC to speci-
fy a duration of up to 40 years for any commercial license it issues, including an
initial operating license for a nuclear power plant. The Energy Policy Act of 1992
amended the Atomic Energy Act to make explicit that the NRC can issue a com-
bined license for construction and operation of a nuclear power plant. However, the
Energy Policy Act did not make explicit that the duration of a combined license
should allow for up to 40 years of operation. In the absence of such an explicit provi-
sion, it might be argued that the period of operation under a combined license is
limited to 40 years from the time authorization is given to construct the plant.
There is no safety reason for such a limit.

Office Location: This amendment would change the requirement that the NRC
maintain an office for the services of process and papers with the District of Colum-
bia (DC). The Atomic Energy Act requirement that the NRC maintain such an office
was enacted before the Commission consolidated the agency in Rockville, Maryland,
and there is no longer a sound reason for maintaining the DC office. The elimi-
nation of the requirement could result in a monetary savings for the agency because
it would eliminate the need to maintain a DC address for hand or mail delivery of
documents. Commission efficiency could be enhanced if this statutory requirement
were eliminated.

Elimination of Duplicative Regulatory Roles

Elimination of NRC Antitrust Reviews: This amendment would eliminate the
Commission’s antitrust review authority with respect to pending or future applica-
tions for a license to construct or operate a utilization or production facility. At the
time of enactment of the Atomic Energy Act provisions requiring NRC antitrust re-
views in connection with application for a Commission license to construct or oper-
ate a commercial utilization or production facility, the NRC appeared to be in a
unique position to ensure that the licensed activities of nuclear utilities would not
create a situation inconsistent with the nation’s antitrust laws. Today, however, the
NRC's antitrust reviews unnecessarily duplicate other agencies’ efforts, particularly
those of the Department of Justice and the Federal Energy Regulatory Commission.
The amendment would preserve the Commission’s authority to enforce antitrust
conditions in licenses issued before the amendment became effective, and it would
not affect the Commission’s legal authority with respect to those conditions.

Actions Relating to Source, Byproduct and Special Nuclear Material: The Commis-
sion has issued regulations that establish radiological criteria for the termination
of licenses that fall under its regulatory authority and are protective of public health
and safety. Creation of an additional cleanup standard by Federal statute or regula-
tion may make it extremely difficult for the cleanup of a site to reach finality. This
amendment of the Comprehensive Environmental Response, Compensation and Li-
ability Act of 1980 (CERCLA) would make clear that the standards issued by the
Commission and its Agreement States would govern cleanup of Atomic Energy Act
material at facilities licensed by them. There would, however, be an exception that
will allow the Commission or an Agreement State to invoke the application of
CERCLA in the rare circumstance where that is necessary to effect adequate clean-
up.
This amendment would also include in the CERCLA definition of “Federally per-
mitted release” Atomic Energy Act material that is released in accordance with NRC
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regulations following termination of a license issued by the Commission or by an
Agreement State. This would make the treatment of such releases consistent with
the treatment of releases under a current NRC license.

Relaxation of Unnecessary or Outdated Provisions

Elimination of Foreign Ownership Prohibitions: These amendments would elimi-
nate the current restrictions on foreign ownership of utilization facilities (power and
research reactors). These restrictions were originally enacted at a time when com-
mercial development of nuclear power was in its very early stages, but the situation
has changed significantly since then. Today, commercial use of nuclear power is
common in many countries, and the underlying technology is widely known. The
Commission would continue to scrutinize applicants for licenses to ensure that
issuance of a license to a new owner would not be inimical to the common defense
and security or to the health and safety of the public.

Gift Acceptance Authority: This amendment would provide the NRC with general
gift acceptance authority. To implement this new authority, the Commission would
be required to establish criteria to ensure that the acceptance of a gift would not
compromise the integrity of the work of the agency. The issue of NRC gift accept-
ance authority has arisen a number of times in recent years, primarily with respect
to acceptance of library and training materials from outside sources. Many other
government agencies currently have such authority.

CONCLUSION

Over the past few years, we have made substantial progress in improving our reg-
ulatory programs, and we have accelerated that progress in the past year. Our
interactions with this Subcommittee have contributed to this success, and we wel-
come your continued constructive oversight. With sufficient resources, strong leader-
ship, and broad support, we plan to continue our efforts to enhance the effectiveness
and efficiency of the NRC by pursuing the paths that already have been charted.
The Commission fully expects that new areas will continue to arise, requiring atten-
tion and additional effort. As with current areas of reform, we will continue to en-
sure stakeholder involvement in the change process. We believe that we have laid
the groundwork not only for significant short-term adjustments, but for enduring
improvements to the NRC regulatory paradigm, institutionalized and stabilized
through incorporation into our performance-based planning process.

FY 2000 BUDGET SUMMARY

(in thousands)

Program FY 1998  FY 1999  FY 2000

Nuclear Reactor Safety ....... e 224,009 210,350 210,043
Nuclear Materials Safety ... e e 61,724 61,708 63,881
Nuclear Waste Safety ... e e —— 32,635 38,742 42,143
International Nuclear Safety Support .......... . 5,102 3,931 4,840
Management and Support ........ . 148530 150,269 144,493
Subtotal (S&E) . . . 472,000 465,000 465,400
Inspector General ($K) .....c..ccoovvmnerviiiiinnenns e . 4,800 4,800 6,000
Total (NRC) ..oovovvervvvivrranee e 476,800 469,800 471,400

Mr. BARTON. Would I guess go with Mr. McGaffigan. He's getting
the microphone, and then Mr. Merrifield.

STATEMENT OF EDWARD MCGAFFIGAN, JR.

Mr. McGAFFIGAN. Mr. Chairman, | don't have a prepared state-
ment, but | want to comment very briefly about the Superfund pro-
vision that is in our legislative package and put some context on
that provision.

First, I want to say that we appreciate the support of this sub-
committee for this provision in the last Congress. At the request
of Mr. Hall and then chairman Mr. Schaeffer, the provision was in
identical form included in Mr. Oxley's Superfund legislation, H.R.
3000.
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We believe that we are at a fundamental policy difference with
our colleagues at EPA. We promulgated a rule through the full Ad-
ministrative Procedure Act process in July 1997 that set what we
believed to be a protective standard for decommissioning and li-
cense termination at our facilities. The standard was based on vo-
luminous analysis and public comment. But it did not come out the
way the EPA would have liked it to come out. We believe the 25
millirem all pathways standard is protective of public health and
safety. Our colleagues at EPA, who will speak soon, will say that
that is not adequately protective; and that further actions under
Superfund might be required.

This same issue comes up repeatedly. It came up in the high-
level waste hearing, as you recall earlier this year. It comes up in
the EPA's dealings with the States on what the standards should
be for so-called technologically enhanced naturally occurring radio-
active material—oil field by-products, that sort of thing. And when
we are in fundamental disagreement, when an independent regu-
latory agency is in fundamental disagreement with the Administra-
tion, we respectfully suggest that the Congress should break the
tie.

We would be happy to testify as to why we think our standard
is protective. It is basically the same argument that we made ear-
lier this year during the high-level waste hearing, and | won't go
further.

Thank you, sir.

Mr. BARTON. Thank you. Mr. Merrifield?

STATEMENT OF HON. JEFFREY MERRIFIELD

Mr. MeRRIFIELD. Thank you, Mr. Chairman. | would certainly as-
sociate myself with my remarks of my fellow Commissioners. | just
want to expound briefly and extemporaneously on two issues that
have been raised by the members this morning—this afternoon.

The first one is on the fee-base issues. This subcommittee is con-
sidering the way in which we go about paying for the programs
that we regulate at the NRC. Under law, we as an agency are re-
quired to seek funding for all of the activities that we have, and
so ultimately those fees are passed off to licensees. As has been
noted by various members, we as an agency, we the Commis-
sioners, have taken a position that we believe that up to 10 percent
of the activities we conduct should be taken off of that fee base and
should be paid for by general revenues, as they are issues that are
more appropriately distributed among all of the American people,
not just the licensees.

Some of these programs that have been targeted include some of
the activities we have relative to Agreement States, those States
which are responsible for running some of their own programs in
conjunction with us; some of our international activities; some of
our work in terms of regulating Federal agencies, which also are
passed off to the licensed utilities and other licensees.

We do feel and do believe that the issue of moving toward gen-
eral revenues makes sense. The one point | would want to leave
with the members of this subcommittee: we believe those activities
are very important activities—and just because we want to move
those off the fee base does not take away from the fact that they
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are important. The international activities, many of which were
subject to statutory requirements, are vital. We have good relation-
ships with many of our foreign counterparts. The American role in
maintaining the safety of nuclear power plants across the world is
vital.

Similarly, although there are many States which have taken re-
sponsibility for some of the regulation for radioactive materials in
their State, the fact remains that they depend on the NRC to come
up with the underlying regulations. Even if every State were to de-
cide to become an Agreement State, we would still need to have the
moneys to be able to establish those regulations. So they are impor-
tant, and | want to bring that to your attention.

The second issue is the Sunshine Act. | know that has raised
some concerns on the part of this committee and others. We have
had a comment period on our efforts to be compliant with the Su-
preme Court decisions on how our Commission acts relative to our
public disclosure. The point I certainly would want to make is this
Commission is clearly dedicated toward the notion of openness and
having full stakeholder involvement.

What we have found, and Commissioner McGaffigan and | have
been talking about this and we initiated this issue at the Commis-
sion, we do not have an opportunity for the collegiality the Con-
gress originally intended for Commissions such as the NRC. We
have not had an ability to sit down and do the big picture thinking
about how where we want to go as an agency; how we want to view
ourselves as an agency. Those are issues that we feel are important
sometimes to be able to kick around amongst the five of us.

In addition, we really want to have those in discussions a big pic-
ture way. We want them to be discussions, be we do not want them
to be decisionmaking meetings. Any of the public meetings that we
have now, we have committed to maintaining in full public view.

There are many other commissions out there which have already
moved toward aligning themselves with the Supreme Court deci-
sion. At the Defense Facilities Nuclear Safety Board, for example,
the members of that Commission meet on a daily basis to discuss
these very issues. | think it is important to increase the
collegiality, to make us work more effectively as a Commission.
And certainly | and the other Commissioners would be happy to
discuss with you our thoughts on that matter.

Thank you.

Mr. BARTON. And representing the Environmental Protection
Agency, Mr. Fields.

STATEMENT OF HON. TIMOTHY FIELDS, JR.

Mr. FIELDS. Thank you, Mr. Chairman and members of the sub-
committee. | am pleased to be here this afternoon to talk about the
role of the Superfund program in facilities that are currently or
previously licensed by the Nuclear Regulatory Commission.

Before | begin to address language on the legislative provisions
before us, it is important to note that EPA expects that implemen-
tation of the NRC regulations of July 21, 1997, which are the radio-
logical criteria for license terminations will result in cleanups with-
in the Superfund protective risk range at the vast majority of sites.
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But for a small, but important, group of sites we believe that the
legislative provisions being considered today would result in not
providing assurances to the public that NRC licensees are decom-
missioning in a manner that is protective human health and the
environment.

The Superfund law and the implementing regulations, namely
the National Contingency Plan, do not differentiate risks caused by
radioactive contamination as compared to non-radioactive contami-
nation. Remedial actions under the Superfund must be protective,
i.e., generally within the risk range of ten to the minus fourth, ten
to the minus sixth risks for all exposure pathways and all contami-
nated media—groundwater, surface water, sediment, air, other
biodia.

Further, groundwater should be returned to beneficial reuse we
believe, which includes meeting maximum contaminant levels for
all contaminants, including radionuclides within the groundwater
plume where maximum contaminant levels are relevant and appro-
priate for the site. It is this view that we have that current or po-
tential future sources of drinking water, which are the source of
drinking water, as you know, for more than 50 percent of the
American people comes from groundwater. We believe this is a val-
ued national resource. It must be protected to levels suitable for
drinking water.

The Superfund policy, therefore, is that a site—if a site cannot
be cleaned up to a protective level for a reasonably anticipated fu-
ture land use because it is not cost effective or practicable, then a
more restricted land use should be chosen that will meet protection
levels. EPA does not generally expect that the future anticipated
land use for most NRC sites will be residential.

Since September 1983, we have had one policy on the books,
which is that we will generally defer to the NRC’s Corrective Ac-
tion Program and not place NRC sites on the Superfund national
priorities list. However, as EPA indicated in the Federal Register
published that year if we determine that the sites that are not on
the national priorities list are not going to be cleaned up in a pro-
tective way, we would consider placing those sites on the Super-
fund list or taking appropriate Superfund response action. That re-
mains EPA's position today.

EPA expects to continue to work in a cooperative fashion with
the Commissioners and the Chairman of the Nuclear Regulatory
Commission as we have in the past on a site-specific basis. We are
concerned with the potential inefficiencies of this situation and the
potential impediments to cleanup caused by the threat of dual reg-
ulation.

As a result, EPA urges again that we work together with the Nu-
clear Regulatory Commission on a memorandum of understanding,
outlining consultation requirements and procedures for EPA to use
in those rare cases where a site-specific application of NRC's de-
commissioning rule might result in a cleanup that is not protective
of human health and the environment.

EPA stands ready to work with the Nuclear Regulatory Commis-
sion on the completion and implementation of such an MOU. While
we clearly believe that NRC ought to be the lead regulator, with
EPA consulting and providing advice.
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Last, in conclusion, EPA believes that the areas of difficulty be-
tween EPA and NRC regarding our cleanup programs mainly in-
volve issues of groundwater remediation, overall cleanup levels,
and last methods of providing for restricted land uses where nec-
essary, to establish cost effective cleanup levels.

EPA believes that citizens should be protected within the Super-
fund risk range and have ground waters restored to beneficial uses
where practicable, regardless of the type of contaminant—radio-
nuclide or otherwise. EPA cannot support legislative initiatives
that would hinder our ability and responsibility to protect human
health and the environment.

Mr. Chairman, thank you very much for being able to present my
testimony and look forward to responding to questions.

[The prepared statement of Hon. Timothy Fields, Jr. follows:]

PREPARED STATEMENT OF HON. TIMOTHY FIELDS, JR. ASSISTANT ADMINISTRATOR,
OFFICE OF SoLID WASTE AND EMERGENCY RESPONSE, ENVIRONMENTAL PROTEC-
TION AGENCY

INTRODUCTION

Good afternoon, Mr. Chairman, and Members of the Subcommittee. | am pleased
to have the opportunity to appear before you to discuss the role of the Superfund
program at facilities currently or previously licensed by the Nuclear Regulatory
Commission (NRC).

Before | begin to address language in H.R. 2531, it is important to note that EPA
expects that the NRC’s implementation of its Radiological Criteria for License Ter-
mination (“decommissioning rule,” see 62 FR 39058, July 21, 1997) will result in
cleanups within the Superfund risk range at the vast majority of sites. For a small
but important group of sites, however, | believe that the legislative provision being
considered today would not provide assurances to the public that NRC licensees are
decommissioning in a manner that is protective of human health and the environ-
ment.

OPPOSITION TO PROPOSED AMENDMENTS TO CERCLA

Section 207 of H.R. 2531 is the portion of the bill that would amend the Com-
prehensive Environmental Response, Compensation, and Liability Act of 1980
(CERCLA). The Administration has already opposed legislative provisions similar to
those in section 207. On September 3, 1997, former NRC Chairman Shirley Ann
Jackson sent a letter to Senator John H. Chafee which proposed that the same legis-
lative provisions that are in section 207 be included in legislation reauthorizing
CERCLA. In a March 25, 1998 letter to Senator Joseph Lieberman, EPA stated the
Administration’s opposition to NRC's draft legislative language.

HOW RADIATION IS ADDRESSED UNDER CERCLA

Section 101(14) of CERCLA defines radiation as a hazardous substance subject to
actions conducted under the statute. In particular, radionuclides are designated ge-
nerically as hazardous air pollutants by Clean Air Act (CAA) section 112, and
CERCLA section 101(14)(E) defines the term “hazardous substance” to include CAA
hazardous air pollutants.

CERCLA and the National Contingency Plan (NCP) do not differentiate risks
caused by radioactive contaminants from those caused by non-radioactive contami-
nants. Remedial actions under CERCLA must be protective (i.e., generally within
the risk range of 104 to 10-6) for all exposure pathways in all contaminated media
(e.g., soil, ground water, surface water, sediment, air, biota).? Further, ground wa-
ters should be returned to beneficial reuse, which includes meeting Maximum Con-
taminant Levels (MCLs) for all contaminants including radionuclides within the
ground water plume, where MCLs are relevant and appropriate for the site. It is
this Administration’s position that current or potential future sources of drinking

1“Risk Assessment Guidance for Superfund: Volume I—Human Health Evaluation Manual
(Part A)”, EPA/540/1-89/002, December 1989.
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water are a valued national resource and should be protected to levels suitable for
drinking water.

EPA’'s CERCLA policy states that if a site cannot be cleaned up to a protective
level (i.e., generally within the 104 to 106 risk range) for the “reasonably antici-
pated future land use” because it is not cost-effective or practicable, then a more
restricted land use should be chosen that will meet a protective level. EPA does not
generally expect that the future anticipated land use will be residential for most
large NRC sites.

NUMBER OF NRC SITES EPA EXPECTS TO ADDRESS

EPA anticipates that there will be a very small number of sites that will be af-
fected by our differences of opinion with NRC on what constitutes protectiveness of
human health and the environment. This is consistent with the December 1997
NRC Inspector General report that states, “NRC and EPA officials agree that a rel-
atively small number of sites will not initially clean up to the CERCLA standards.”

EPA ACTION AT NRC FACILITIES

Since September 8, 1983, EPA has generally deferred listing on the National Pri-
orities List (NPL) sites that are subject to NRC's corrective action authority because
NRC's actions were generally believed to be consistent with the CERCLA require-
ment to protect human health and the environment.2 However, as EPA indicated
in the Federal Register notice announcing the policy of deferral to NRC, if EPA
“later determines that sites which it has not listed as a matter of policy are not
being properly responded to, the Agency will consider listing those sites on the NPL”
(see 48 FR 10661). This remains EPA’s position.

Even with EPA’s policy of deferral to NRC, EPA has taken action at formerly or
currently licensed NRC sites that posed a threat to human health or the environ-
ment. In some instances, EPA response actions have occurred in cooperation with
NRC to address contamination not addressed by NRC, including non-radiological
(chemical) contamination or off-site contamination. At other sites, EPA has taken
action to address formerly licensed material that posed a threat to human health
and the environment. Whenever possible, EPA attempts to work cooperatively with
NRC to resolve site issues.

If the release of radionuclides into the environment from a facility is in complete
compliance with a legally enforceable permit issued in accordance with the Atomic
Energy Act (e.g., an NRC or NRC Agreement State license), such a release will be
exempt from CERCLA liability provisions as a “federally permitted release” under
CERCLA sections 101(10)(K) and 107(j) until after the license is terminated. If the
release of radionuclides violates the terms of the license in any manner, however,
CI_ERCLdA liability will exist for the licensed material even before the license is ter-
minated.

MEMORANDUM OF UNDERSTANDING

EPA expects to continue to work cooperatively with NRC on a site-specific basis.
We are concerned with the potential inefficiencies of this situation and the potential
impediments to cleanup caused by the threat of dual regulation. EPA and NRC have
exchanged draft Memoranda of Understanding (MOUs). EPA would like to enter
into an MOU with NRC outlining consultation procedures for EPA to use in those
rare cases where a site-specific application of NRC’s decommissioning rule might re-
sult in a cleanup level that is not protective. EPA stands ready to work with NRC
on the completion and implementation of an MOU with the goal of ensuring the se-
lection of cost-effective cleanups that are protective of human health and the envi-
ronment and that facilitate the beneficial reuse of properties formerly licensed by
NRC.

CONCLUSION

EPA believes that the outstanding issues between EPA and NRC cleanup pro-
grams mainly involve issues of ground water remediation, overall cleanup goals, and
methods of providing for restricted land uses when necessary to establish cost-effec-

2EPA has the authority to choose not to respond to certain types of releases under CERCLA
because existing regulatory or other authority under other Federal statutes provides for an ap-
propriate response. As a policy matter, EPA has generally chosen not to list releases of source,
byproduct, or special nuclear material that is currently licensed by NRC. This general deferral
policy never applied to facilities where NRC has terminated the license, or the current license
Is issued by a State pursuant to a delegation of authority from the NRC pursuant to section
274 of the Atomic Energy Act (42 U.S.C. 2021).
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tive cleanups goals. EPA is committed to using the full range of alternatives avail-
able to achieve cleanup of ground waters that are current or potential future sources
of drinking water in a reasonable time period and to selecting cleanup goals that
reflect reasonably anticipated land uses so that cleanups are protective of human
health and the environment over the long term. EPA’s experience with remediating
Superfund sites has shown that these objectives are achievable with limitations on
land use, and the use of institutional and engineering controls.

EPA believes that citizens should be protected within the NCP risk range (gen-
erally 104 to 10-6) and have ground waters restored to beneficial reuse where prac-
ticable, regardless of the type of contaminant. The Agency cannot support legislative
initiatives that would hinder EPA's ability and responsibility to protect human
health and the environment.

Mr. Chairman, thank you for this opportunity to address the Subcommittee. |
would be pleased to answer any questions you or the other Members may have.

Mr. BARTON. Thank you, Administrator Fields. The Chair wants
to remind our panel and also the committee we are expecting a
number of votes in about 10 minutes. | think there’s one 15-minute
vote and—excuse me—three 5-minute votes, so we are unfortu-
nately going to have to—excuse me—suspend to go do that. | espe-
cially want to remind my minority friends the second panel was
put on at the request of the minority, so | expect some minority
members to be here when the minority—when the second panel—
and that's not necessarily to Mr. Sawyer. He just happens to be the
only one here.

Mr. SAwyYER. | will share the message, Mr. Chairman.

Mr. BARTON. Yes. The Chair recognizes himself for the first 5
minutes of questions.

Madam Chairwoman, it is very unusual for a Federal agency to
request that part of its jurisdiction be eliminated. But yet, in your
NRC proposal, you do—the Commission requests that it be relieved
of its anti-trust review.

If we do that, what other agencies would perform anti-trust re-
view for nuclear power plants and companies that own them?

Ms. Dicus. Okay, there are two agencies that conduct the re-
views that the NRC currently conducts. The Department of Justice
and the FERC conduct these same reviews, and for us to do it also
does not add value to the process. They are quite—the other two
agencies do the job quite capably. For us to do it simply adds in
some cases costs and time, so we feel that it is adequately covered,
and there is no reason for us to perform those reviews.

Mr. BARTON. Does the—do the other Federal agencies that would
do the review, do they share your view on this, the Commission’s
view on this?

Ms. Dicus. | have not discussed personally this with the other
agencies. | would assume that they would, and would not have a
problem with that. We would have to get back to you on that.

Mr. BarTON. Well, you noticed that a similar provision was in
the administration electricity deregulation—

Ms. Dicus. That is true.

Mr. BARTON. [continuing] proposal.

Ms. Dicus. Yes.

Mr. BARTON. So | would take that that the Clinton Administra-
tion at least at the Presidential level supports the proposed
change?

Ms. Dicus. Yes, the administration supports this change.
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Mr. BARTON. Okay. The—a number of the Republicans in their
opening statements showed support or concern anyway about the
fact that right now the Commission, by law, has to request 100 per-
cent funding through user fees. It is my understanding that in the
budget submission to the OMB, the Commission did request au-
thority to get some funds from general revenue. Can you comment
on that?

Ms. Dicus. Sure, |1 would be happy to, and that is correct. In fact,
for the last few years, we have requested to get perhaps up to as
much as 10 percent, as Commissioner Merrifield testified, of our
budget off the fee base because of the activities that we have that
are important activities we think to the public health and safety,
but are—really benefit the American people as a whole. We have
not been successful in getting OMB to agree to this.

Mr. BARTON. Mr., ch—Commissioner.

Mr. McGAFFIGAN. Just one brief point—there is one little piece
of our legislative package that addresses part of this issue. We will
solve the problem—if you pass this piece of the package—of sub-
sidizing our review of other Federal agencies out of the fee base.
We have part of our proposal within the authorization bill as op-
posed to the legislative package, and that is about a $2.8 million
fairness and equity issue that would be solved within the overall
$50 million issue if that provision were to be enacted. But that is
the only piece that we got out of OMB.

Mr. BARTON. Okay. Administrator Fields, first I—I just want to
thank you for the work you have done with me on the dry cleaning
issue. We are still working on that, and | hope my office has stayed
in contact with your staff as we have worked with Senator Kerry
and the industry to try to get agreement. But | really appreciate
your openness on that.

Mr. FIELDS. You are welcome, sir.

Mr. BARTON. On this issue, Commissioner McGaffigan basically
said he wants Congress to break the tie. Does the EPA share that
view of the Congress as a referee? Is the EPA willing to let the
Congress break the tie on some of these who sets the standard and
how do they set it issues that seems to be perennial between your
agency and the Regulatory Commission?

Mr. FIELDS. No, we do not share that view. We do not think this
is something that Congress needs to break the tie on. We think
that there is some valid approaches as to how you make decisions
about remedy that provide for protection of groundwater and ap-
propriate cleanup goals. | would like to sit down with Mr.
McGaffigan to talk——

Mr. BARTON. Maybe we can give you all pistols that—for 30
paces.

Mr. FIELDS. About how we might—how we might work together
on a—what we have suggested is a memorandum of agreement. We
are not trying to take the lead. We believe that the Nuclear Regu-
latory Commission ought to be the lead regulator in this regard,
and, like I said in my testimony, we believe that 90 percent of the
time, we are going to be in agreement. But we think that there are
a few cases where we need to have some clear agreement as to how
we will interact and how we agree on cleanup approaches for
groundwater and overall cleanup goals. And we are currently in
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disagreement. We think that we can sit down and write out—de-
velop a memorandum of agreement that would make clear how we
resolve disputes between the two agencies, and that is the best way
to go. And we would love to do that.

Mr. BARTON. But now is not it true that you all have been in dis-
agreement for a number of years, that this is not——

Mr. FIELDs. That is correct.

Mr. BARTON. How many——

Mr. FIELDS. We have been——

Mr. BARTON. How many years to the best of your recollection?

Mr. FIELDS. We have been—I have—we have been working on
this for more than 2 years.

Mr. BARTON. More than 2 years. But is not it——

Mr. FIELDS. In terms of—

Mr. BARTON. Is not it a point in fact——

Mr. FIELDS. Trying to develop a memorandum of agreement that
would allow us to arrive at some compromise in this area.

Mr. BARTON. Mr. Commissioner McGaffigan, how long have you
all been in disagreement?

Mr. McGAFFIGAN. As best | can tell, sir, a better part of a dec-
ade. And you go back to——

Mr. BARTON. So you are in disagreement about how long you
have been in disagreement?

Mr. McGAFFIGAN. Well, it depends how you define it. We pro-
vided comments to EPA about the Waste Isolation Pilot Plant back
in around 1991.

Mr. BARTON. That was my understanding also that it—I am not
saying Mr.——

Mr. FIELDS. | am not talking about—I was not talking about that
situation.

Mr. McGAFFIGAN. But it is the same fundamental issue.

Mr. BARTON. | understand. My time has expired. The Chair
would recognize Mr. Sawyer for 5 minutes.

Mr. SAwWYER. Thank you, Mr. Chairman. Let me apologize to you
and Mr. Shimkus for my disorderliness, as he began his opening
statement——

Mr. BARTON. It was more Mr. Markey than you.

Mr. SAwWYER. Is not that always the case, Mr. Chairman?

Mr. BARTON. He is not here to defend himself.

Mr. SAwWYER. Let me just ask the question that the chairman and
I were talking about on our way trying to find our hearing this
afternoon. The whole question of the proposal in the bill to limit
the prohibition on foreign licensure to production facilities is a sub-
stantial change in policy. Could you talk a little bit about your
sense of whether or not there are sufficient security standards.
How that can be ensured, and your sense of motive for making this
change in the first place.

Ms. Dicus. Certainly. The issue—the NRC, if a company, a for-
eign-owned company, had an interest in buying, for example, a nu-
clear power plant, we have currently, and we would maintain if
there were any changes in the law, the ability to look at that com-
pany and to ensure that there is no reason that the sale of one of
our facilities to a foreign-owned company would, in any way, en-
danger the security of the United States. We would maintain that
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capability and that would be part of our decision to say yes or no
to such a transaction.

And second, should we say yes to such a transaction and then
we were to find some additional information, or if there would be
some sort of change in the process that was not—it might be not
in the best interest of the American public, we can revoke that li-
cense.

Mr. SAWYER. Yes, sir.

Ms. Dicus. You want to go further?

Mr. McGAFFIGAN. If | could just expand on the motivation.

Ms. Dicus. That’s good.

Mr. McGAFFIGAN. The restructuring of the electric power indus-
try in this country, in some sense, is the motivating force. We
looked at this provision, and we regard it as archaic. And | will tell
you my own thought process. There are very sensitive facilities,
from a non-proliferation perspective, namely the fuel cycle facilities
that produce the fuel that goes in the reactors, that deal with vast
quantities of special nuclear material. Those fuel cycle facilities are
licensed under a different provision in the Atomic Energy Act. And
it has the provision that Chairman Dicus just talked about—this
common defense and security finding, inimicality finding, we call it.
But almost all of those facilities are today owned by foreign enti-
ties—West European entities. The sole exception is the General
Electric Company. Westinghouse was the most recent to be bought
by a foreign entity. So we have made determinations under this
inimicality clause that certainly would prevent lrag, Iran, North
Korea—any nation of that sort—to own any of our nuclear power
plants if this provision were enacted.

So it was really an effort to look at the restructuring, look at the
global commerce. The nuclear power plants are not as sensitive as
the fuel cycle facilities. We, indeed, have exported our nuclear
power plant technology to all of the countries whose nationals |
could consider possible owners—the Japanese, the French, the Brit-
ish, the Germans, et cetera. They build American power plants—
Westinghouse or GE. So there is not a security issue with regard
to many countries. There is a security issue with regard to others,
but there is another clause that would prevent us from selling to
the bad guys.

Mr. Sawver. Is there an economic motive behind all of this
that—particularly with the—with restructuring, both on the State
level and the national level impending?

Mr. MEeRRIFIELD. | am jumping in. | guess, from my standpoint,
this is sort of a free market issue. We have—if you were a user of
power—you are sitting at home. You get power flowing through the
line that may come from an oil-generated plant, a gas-generated,
coal-, or nuclear. Nuclear power plants are the only energy-pro-
ducing plants in the United States that cannot be bought by a for-
eign company. Now, the old test in the Atomic Energy Act, as was
expounded by the two Commissioners, is a two-part one.

The first one is there foreign control—this does not allow foreign
ownership to get a controlling majority.

The second part of the test is the inimicality, and that relates to
either someone in the United States or someone outside of the
United States.
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What we are saying with our proposal is we want to—in order
to align us with the rest of the power production industry, we
would take away the majority ownership test, but we could still
make that inimicality determination. And we still have the ability
to take that license away if later on, having given that license, we
determine it is not in the national interest to allow that licensees
to keep——

Mr. SAwYER. Just one further. And you are assuring me that this
has little to do with the costs that might well be stranded to a do-
mestic industry and the willingness of foreign investors to bet on
the ability to get those recovered in some way, even if at bargain
basement prices?

Mr. MEeRRIFIELD. | do not think that—when | think of myself,
that did not factor into my determination.

Ms. Dicus. No, | do not think so.

Mr. MEeRRIFIELD. | mean, logically, it is very difficult to make—
when the Atomic Energy Act was first put together, there were
concerns about having foreigners have access to this technology.

Mr. SAWYER. Sure. Sure.

Mr. MERRIFIELD. The nuclear industry and its technology is very
widespread. The reason for having that distinction, that wall—

Mr. SAwYER. It is simply the security distinction that no longer
applies in your view?

Ms. Dicus. Right.

Mr. MEeRRIFIELD. Right. Right.

Mr. SAwYyER. Thank you, Mr. Chairman.

Mr. BARTON. No one has ever accused the Congress of being log-
ical, but many have said we are archaic, so that proposal still has
problems.

The gentleman from Kentucky, Mr. Whitfield, for 5 minutes.

Mr. WHITFIELD. Thank you, Mr. Chairman.

Mr. Fields, now | take it that you would be opposed, and your
agency is opposed to the definitional change of federally permitted
release that they are proposing?

Mr. FIELDS. Yes.

Mr. WHITFIELD. Is that correct?

Mr. FIELDS. Yes, that is correct.

Mr. WHITFIELD. And why are you all opposed to that?

Mr. FIELDS. Well, we are concerned that this—that the changes
that are being proposed to the cleanup provisions would result in
certain inadequate being occurred—occurring. And we are pro-
posing that the legislation not be changes to CERCLA or the
Superfund law, but rather allow us to retain the current legislative
language that is in the Superfund law in terms of defining what
is a radionuclide, for example. The current definition in 101 defines
radionuclides as hazardous air pollutants. Radionuclides under the
clean air—are defined as a hazardous air pollutant under the
Clean Air Act. Under the Superfund law, they automatically get
adopted as hazardous substances—under the Superfund law; and
therefore, come out of the jurisdiction of the Superfund authorities.
We believe that that authority is appropriate for all contami-
nants—radionuclides as well as non-radionuclides. And, therefore,
we do not believe that ought to be changed. We believe that
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ought—that current legislative construct in the current legislation
ought to be retained.

Mr. WHITFIELD. Now is there any——

Mr. MEeRRIFIELD. Congressman, I am sorry. | would not mind re-
sponding to that if I could?

I think there are 3 things, 3 points | want to make. First, you
know, our mission, as it is the EPA’s is to protect public health,
safety, and the environment, so an accusation that we would not
be able to do that in a sufficiently high caliber, certainly | would
find that somewhat objectionable.

Second, in comparison, we went out, and we used the best
science available to us. We went to all of our international counter-
parts to determine what is the best way to come up with a stand-
ard.

Now, there are some countries that have a somewhat different
standard. They may go with 20 millirem, or 15 millirem, but the
one thing that we did find out, EPA, in their efforts to try to have
a separate groundwater standard is the only agency in the world
that calls for a separate groundwater standard. Each and every
other international agency that regulates this area calls for a single
standard—all pathways.

The third point that | would make is, you know, we are little ter-
ritorial. You know, our business is regulating nuclear energy and
nuclear materials and protecting public health and safety. We have
got 2,800 people in our agency who worry about this all day long—
280 of them are Ph.D.s. And | would compare our record and our
expertise with any portion of the Federal Government. | note, for
example, the Office of Air and Radiation—the folks that they have
there at EPA who worry about controlling radioactive issues. They
have got 60 people and 5 Ph.D.s, and we certainly—we feel pretty
fair in making that comparison.

Mr. FIELDs. | just want to interject on that point, I did not ad-
dress that point, but it—

Mr. BARTON. It sounds like you are out gunned; you are out
Ph.D'd, anyway.

Mr. FIELDS. Well, this is a—this is an issue that the position the
EPA has taken on this issue, Congressman, is one that is not just
supported by EPA, but it is the entire remainder of the administra-
tion, including the Department of Energy, for example, who regu-
lates and manages a lot of radionuclide cleanups as well, so this
is not just an EPA position on—just let me finish my comment. It
is not an EPA position on what the appropriate protection is for
cleanup of these radionuclide sites. This is an administration point
of view, not shared by my colleagues in the Nuclear Regulatory
Commission, but | assure you this is not just an EPA position.

Mr. McGAFFIGAN. Sir, just on that last point, | would point out
that the DoE did try to propose a rule very similar to ours, and
they did get a letter from EPA saying it was not supportive of the
administration’s Superfund principles. But the DoE would like to
have adopted a rule for cleanup of its facilities. It was very similar,
with the identical standard—almost identical.

Second, our rule—earlier it was talked about us riding roughshod
over an EPA standard. We adopted our standard by rule. The EPA
standard that we are talking about, we get in letters. We get in



35

guidance documents. Senator Domenici, Senator Murkowski, and
Senator Nickles sent a letter to the administration asking whether
one of these guidance documents was a rule, and the answer was
it was not. And so they are trying to trump our rule.

Mr. BARTON. They being?

Mr. McGAFFIGAN. They being the EPA, with guidance——

Mr. BARTON. You seem like such a nice guy, too.

Mr. McGAFFIGAN. Yes, and he is.

Mr. MERRIFIELD. He is a very nice guy.

Mr. McGAFFIGAN. Yes, and that is frustration we have. As Com-
missioner Merrifield sald we did adopt this based on the best
science that we had available to us—a bipartisan commission—3
Democrats and 2 Republicans. And we are at loggerheads. All the
EPA proposals for the MOU that has been talked about would read
as follows: change your rule to our rule by MOU. | personally think
that somebody would sue us if we did that, because we would have
violated due process. Having adopted a rule through the proper
procedure, we would undermine it through an MOU. So we are at
loggerheads.

Mr. WHITFIELD. You know the NRC said that they may be terri-
torial. I assumed that the EPA would not be territorial.

Mr. FIELDS. We would not be territorial.

No, but, Congressman, if the NRC had finalized the regulation
that they proposed, that the same great scientists at the NRC pro-
posed prior to the final, we would have accepted that. That would
have been—that we believe that rule would have been protective.
And we said that. NRC changed their position between the pro-
posal and the final rule that came out in 1997. The proposal was
fine with EPA, but the change in the—from final—from proposal
to final is what caused the problem and the concern we have today.

Mr. WHITFIELD. You know, Mr. Chairman, that was not my main
question.

I have 2 or 3 specific questions | would like to submit to Ms.
Dicus in writing and get answers.

Ms. Dicus. Okay. Certainly.

Mr. BArTON. Without objection. And if you are willing to come
back and they want to stay, you can get a second round.

Mr. WHITFIELD. | may do that.

Mr. BARTON. Mr. Hall is recognized for 5 minutes, and at the end
of Mr. Hall's 5-minute question period, we will suspend until ap-
proximately 4 p.m., because we have two votes on the floor.

Mr. Hall.

Mr. HALL. Mr. Chairman, we can suspend now if would like to.
I will submit my questions in writing. |1 do not know what ques-
tions have been asked, and | hate to waste their time.

Mr. BARTON. Okay. Then we will recognize Mr. Shimkus for 5
minutes.

Mr. SHiImMKuUs. Thank you, Mr. Chairman, | have got a——

Mr. BARTON. He will—he—nhis will be the last questions.

Mr. SHikmus. Mine will be relatively quick. Going back to the
user fees, and, Mr. Merrifield, you mentioned that under the pro-
posal that internally by charging the other agencies, that is how
you could make up some of the shortfall, was that correct?

Those who benefit from the NRC?
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Ms. MERRIFIELD. Right. Right now, we believe we have about
$2.8 million worth of services that we provide to the Army, the Air
Force, DoE—we should be able to get from them.

Ms. SHIMKUS. Right. Okay. Let me—Ilet me try to get this short-
er. Okay, what about externally? Do you provide services to people
or agencies or nations outside——

Mr. MerRIFIELD. Well, we have—we have, you know, we regulate
non-profit educational institutions, for example. The non-profits,
they do not have the same kind of taxing structure, because we
have to have 100 percent——

Mr. SHIMKuUS. But could we then also offset some of the cost by
charging those who are receiving benefits from your services?

Mr. MERRIFIELD. In that particular case, | am not certain wheth-
er Congress would want to impose, in effect, a tax or fee——

Mr. SHiImKuUs. Well, what about internal, are we providing any
assistance outside the United States?

Mr. MeRRIFIELD. Chairman?

Mr. SHIMKUS. To other countries?

Ms. Dicus. Yes, we do have an international program and we do
provide assistance. Some of that funding is provided to us through
AID, the Agency for International Development, and through some
other things. Some of it, some of our international programs is paid
off the fee base, which would be one of the programs that might
best benefit from the general funds.

One of our major programs is the Agreement State program, and
that is the most costly one coming out the fee base for support to
the Agreement States, in addition to oversight of the Agreement
States.

Mr. MEeRRIFIELD. And we believe that those are valuable pro-
grams that benefit all American people, and for that reason, we
think it ought to be paid for by the general fund.

Mr. SHIMKUS. And there will be a conflict obviously with budg-
etary principles, but | wanted to get those answered.

Thank you, Mr. Chairman.

Mr. BARTON. The—does Mr. Ehrlich wish to ask a full round of
questions?

Mr. EHRLICH. Mr. Chairman, I may ask a full round of questions,
but I would like to submit those questions——

Mr. BARTON. For the record. Okay.

Mr. EHRLICH. Yes, sir.

Mr. BARTON. Okay, the gentleman—

Mr. EHRLICH. | appreciate it.

Mr. BARTON. From North Carolina.

Mr. BURR. Just for one question, Mr. Chairman, because | did
get in on the tail end as well. Mr. Fields, is—are—is the science
at EPA that much better than the science at NRC?

Mr. FIELDS. We believe—

Mr. BURR. Or is the science the same, and you just have a policy
difference?

Mr. FIELDS. | am sure that the Nuclear Regulatory Commission
has great scientists working for them. | think we have good sci-
entists working for us. We have a science advisory board that
works for EPA that coordinates science that is used at EPA——
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Mr. Burr. What would your scientists say if they looked at their
scientists’ information?

Mr. FIELDs. That would be an interesting question to say. All |
can say is that the—our scientists have supported our position, the
policy position we have taken, on groundwater cleanups and what
is a protective cleanup within the risk range. 1 will be happy to
have our——

Mr. BUrr. A key word in there, and | hope——

Mr. FIELDS. Scientists take a look at the background documents
that support NRC's science, and see what they say.

Mr. BURR. Hope, a key word in there, and | would hope that you
would do that. Your scientists have supported your policy decision,
not your—necessarily the science behind what you are after, and
I am—and that is a very, very important difference that you and
the EPA need to realize in this difference that the two parties
have. | would yield back.

Mr. BARTON. We are going to suspend until a little before 4 p.m.
We have got two votes. | am going to go ahead and officially let
this panel go. There is going to be lots of questions that people
want to put into the—submit to you for the record, and then we
will be involved at the personal level and the staff level in working
through your proposal. If you all wish to stay, and other members
come back and want to ask—if you are willing to come back to the
table, that is a little irregular, and, as high-powered administration
appointees, you do not—you will not be required to do that—but,
you know, if you are going to stay anyway, that we might could get
some questions from some of the people that are not here right
now.

But we appreciate the—this panel and you are officially relieved
of duties. So if you need to go back to your offices, you can do that.
We will come back in a little before 4 p.m.

Ms. Dicus. Okay.

Mr. BARTON. For the second panel.

Ms. Dicus. Thank you.

[Brief recess.]

Mr. BARTON. The subcommittee will come back to order.

We now want to hear from our second panel. We have Mr. Ralph
Beedle, who is the Senior Vice President and Chief Nuclear Officer
for the Nuclear Energy Institute, and we also have Mr. David
Adelman, who is the project attorney for the Natural Resources De-
fense Council in New York, but his office is here in Washington,
DC, I think.

We are going to put your entire statements in the record. We will
recognize you, Mr. Beedle, for 5 minutes, and then we will recog-
nize Mr. Adelman for 5 minutes. And then, Mr. Burr and | will
have some questions and hopefully some of the Democrats will also
be back and have some questions.

So welcome to the committee.
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STATEMENTS OF RALPH BEEDLE, SENIOR VICE PRESIDENT
AND CHIEF NUCLEAR OFFICER, NUCLEAR ENERGY INSTI-
TUTE; AND DAVID E. ADELMAN, PROJECT ATTORNEY, NAT-
URAL RESOURCES DEFENSE COUNCIL

Mr. BEEDLE. Thank you very much, Chairman Barton and mem-
ber of the committee.

I am the Chief Nuclear Officer for the Nuclear Energy Institute
and a Senior Vice President for that organization. NEI is the policy
setting organization for the U.S. nuclear energy industry. We rep-
resent more than 275 member organizations worldwide, including
every U.S. nuclear utility, suppliers, fuel cycle companies, engineer-
ing and consulting firms, radiopharmaceutical laboratories, univer-
sities, and labor unions.

Nuclear power plants produce nearly 20 percent of the Nation's
electricity and provide the largest source of emission free energy in
the United States. This energy source must be sustained to meet
the energy, economic, and environmental protection demands of the
21st century.

U.S. nuclear energy has built a solid record of safe, efficient per-
formance at the Nation’'s 103 nuclear power reactors, making it a
global leader in the advanced nuclear power technology. The indus-
try continues to be committed to safe nuclear plant operation, and
must be accompanied—and that must be accompanied by the Nu-
clear Regulatory Commission ability to fulfill its mission for a
strong and credible regulator.

Electric utilities continue to transition to a competitive electricity
market, and the NRC must improve its efficiency and effectiveness
in its regulations.

In the past year, the Nuclear Regulatory Commissioners and
staff have taken initial steps toward meaningful regulatory reform.
The industry applauds the agency’s demonstrations that difficult
issues can be resolved, and important decisions made in an effi-
cient and timely manner. It is important that Congress understand
and continue to provide ongoing oversight of and support for the
Nuclear Regulatory Commission in its transition to a regulatory
process that uses risk insights to focus resources on those areas
most important to maintaining the high standards of safety.

The task at hand is sustaining the effort that the Commission
started last year. This transition is an objective, safety-focused reg-
ulatory process that will require a view of statutory provisions,
some of which are no longer relevant.

Specifically, | would like to expand on three points that the in-
dustry believes merit congressional attention.

First, the cost of NRC programs that are not directly related to
the regulation of NRC licensees should not be paid for by licensees.
This was the issue that Congressman Burr raised earlier. Exam-
ples of these programs are the international activities, work in sup-
port of Federal agencies, and NRC Agreement States. This com-
mittee last year, in a report on H.R. 3532, stated and | quote: “the
NRC utilizes annual charges assessed against licensees to cover the
cost of administering programs that do not directly relate to the
regulation of or provide a direct benefit to these licensees.”
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In fact, the NRC itself has recommended, as you have been told
earlier, that this be deleted from their budgeting process, but that
was overturned by the Office of Management and Budget.

This committee, in reauthorizing the NRC, should remove these
items from the user fee base.

The second item is that the NRC must develop a long-range stra-
tegic plan for regulatory reform and continue its transition to a nu-
clear plant oversight process that focuses resources on those areas
most important to maintaining safety.

And the third, the industry does, indeed, support the NRC's leg-
islative proposals contained in H.R. 3521. Of particular importance
is the designation of the NRC's residual radiation standard as the
sole requirement for NRC license facilities for the cleanup of radio-
active materials. Congress also should approve proposals to allow
foreign ownership of the commercial nuclear power plants and
eliminate the need for the NRC to conduct anti-trust reviews.

We recommend that an additional provision be considered, one
that would provide the NRC with the flexibility to redefine its orga-
nizational structure. The agency is currently restrained from doing
so by the Atomic Energy Act of 1954 and the Energy Reorganiza-
tion Act of 1974, which require that the NRC establish and main-
tain specific offices and functions. The industry believes that the
NRC is in the best position to determine the organizational ar-
rangements that will enable it to fulfill its mandate to assure pub-
lic health and safety.

Mr. Chairman, continued oversight of the NRC by this sub-
committee is important to ensure that the necessary steps toward
the broad reform of the agency are being taken in a comprehensive
and timely manner. The NRC has made tremendous progress dur-
ing the past year, but it must establish a long-term vision and
work plan for making the regulatory framework of the commercial
nuclear energy industry risk-informed and performance-based and
focused on those areas that are most important to protect the pub-
lic health and safety.

Mr. Chairman, | want to thank the subcommittee for the oppor-
tunity to present the views of the industry and welcome any ques-
tions that members might have.

[The prepared statement of Ralph Beedle follows:]

PREPARED STATEMENT OF RALPH BEEDLE, CHIEF NUCLEAR OFFICER AND SENIOR
VICE PRESIDENT, NUCLEAR ENERGY INSTITUTE

Chairman Barton, Ranking Member Hall and members of the subcommittee, my
name is Ralph Beedle. | am chief nuclear officer and senior vice president of the
Nuclear Energy Institute. The Institute is the Washington-based policy organization
for the U.S. nuclear energy industry and more than 275 members in nuclear-related
fields. In addition to representing every U.S. utility that operates a nuclear power
plant, NEI's membership includes nuclear fuel cycle companies, suppliers, engineer-
ing and consulting firms, national research laboratories, manufacturers of radio-
pharmaceuticals, universities, labor unions and law firms.

Nuclear power plants produce nearly 20 percent of the nation’s electricity and pro-
vide the largest source of emission-free energy in the United States. Unlike any
other electric generation source, nuclear power is unique because the costs of the
entire electricity production lifecycle—including the uranium fuel manufacturing
process, NRC regulation, waste management and plant decommissioning—are in-
cluded in the electricity cost to consumers. Nuclear energy’s clean air benefits are
affordably priced, with production costs that are a fraction of a cent more than pro-
duction costs of coal-fired electricity and that are significantly less than natural gas,
oil, solar or wind power.
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The U.S. nuclear energy industry has built an exceptional record of safe, efficient
performance at nuclear power plants, making it the global leader in advanced nu-
clear power technology. And as the nation’s electricity demands grows as a result
of a robust economy and the expansion of sectors such as information technology,
the importance of nuclear generation will increase. Increasingly stringent U.S. clean
air regulations and international carbon dioxide reduction goals also will underscore
the importance of nuclear energy.

But the industry’s continued safe and efficient nuclear plant operation must be
accompanied by the Nuclear Regulatory Commission’s ability to fulfill its mission
as a strong, credible regulator. As utilities continue to make the transition to a com-
petitive electricity market, the NRC must seek to maintain public trust and con-
fidence in the safety of nuclear energy while improving the efficiency and effective-
ness of its regulations.

Not surprisingly, the transition to an objective, safety-focused regulatory process
will require a review of statutory provisions are no longer relevant in the evolving
regulatory environment and as extensive operating experience has been gained at
the nation’s 103 nuclear power plants.

The Institute fully supports the NRC's legislative proposals contained in H.R.
3521. | would like to expand on three nuclear regulatory issues that the industry
supports—some of which are contained in NRC's proposal—and that are significant
enough to merit congressional attention:

* The cost of NRC programs that are not directly related to regulating NRC licens-
ees should not be included in user fees assessed to those licensees;

e The need for NRC to develop a long-term plan for reforming regulatory procedures
and to continue its transition to a regulatory culture that draws on 30 years
of regulatory and industry experience and lessons learned;

* The industry supports NRC's legislative proposals detailed in Title Il of H.R.
3521. Of particular importance to the nuclear industry is the designation of
NRC standards for residual radiation as the sole requirement for the radio-
logical cleanup of Atomic Energy Act material at NRC-licensed facilities as well
as the proposals to allow foreign ownership of nuclear plants and to eliminate
antitrust reviews conducted by the NRC. In addition to the NRC proposals men-
tioned above, the industry believes Congress should grant the NRC greater
management flexibility by eliminating Atomic Energy Act requirements so that
NRC may reorganize its staff and programs amid the agency’s transition to ob-
jective, safety-focused regulatory practices.

Adjusting NRC's User Fee

For the past nine years, the NRC has submitted a budget that is essentially fully
funded through user fees collected from its licensees. Last year, Congress approved
a single-year extension to the NRC'’s authority to collect this 100-percent user fee.
The agency’s user fee initially was set at 33 percent of NRC's budget. However, Con-
gress, as part of the Omnibus Budget Reconciliation Act of 1990, required the agen-
cy to recover approximately 100 percent of its budget authority by assessing annual
fees upon NRC licensees.

Under the 1990 law, NRC licensees must pay for the cost of NRC activities de-
voted to regulation. However, some of NRC's activities are unrelated to the regula-
tion of nuclear power plants. Among the unrelated programs for which licensees
should not bear the costs are: international activities; oversight of agreement states;
license review work for other federal agencies; fee reductions to subsidize nonprofit
educational institutions and small entities; decommissioning management and rec-
lamation activities; and other generic activities. These activities, totaling approxi-
mately $50 million annually, should be removed from the user fee. If these activities
are required, they are more appropriately financed with general revenues.

This recommendation is not a new concept. Last year, this committee, in its report
on H.R. 3532, stated that “the NRC utilizes annual charges assessed against licens-
ees to cover the costs of administering programs which do not directly relate to the
regulation of, nor provide a direct benefit to, these licensees.”* The Senate Environ-
ment and Public Works Committee agreed and in its 1998 report accompanying S.
2090, stated that the “concerns about fair and equitable assessment of fees continue
to be relevant today.”2 That committee concluded that “the cost of such activities
should not be recovered through fee collection, but rather through direct appropria-
tion.”

Congressional appropriators are well aware of the legitimacy of these arguments.
Just last week, the House Appropriations Subcommittee on Energy and Water urged

1Report No. 105-680 to accompany H.R. 3532, August 6, 1998.
2Report No. 105-223 to accompany S. 2090, June 25, 1998.



41

the NRC and the White House to remove these expenditures from user fees to li-
censees. Meanwhile, the Senate Appropriations Committee last year appropriated
$33 million from general revenues to pay for several NRC programs. That provision,
however, later was dropped.

Even the NRC is in agreement on this matter. A 1994 report from the NRC In-
spector General concluded that NRC's existing user fee should be adjusted to “mini-
mize licensees’ major concerns about fairness, equity and the administrative burden
of fees.”3 The trade press reported that the NRC's fiscal year 2000 budget rec-
ommendation to the Office of Management and Budget included a proposal that
these programs be supported by general revenues, not user fees.# OMB was reported
to have overruled this proposal.

In addition, the NRC has, in our view, failed to meet the requirement that user
fees “to the maximum extent possible have a reasonable relationship to the cost”
of the services being rendered. Nearly 80 percent of the user fee is collected as a
generic assessment levied against NRC licensees; the remainder is levied for dis-
crete services. The NRC has, in effect, created a “miscellaneous” category that en-
compasses most of its budget. This practice is not only contrary to sound and ac-
countable budgeting, but also counter to congressional mandates.

Mr. Chairman, authorizers, appropriators, regulators and the industry alike agree
that the user fee should be adjusted to eliminate approximately $50 million in unre-
lated fees. This subcommittee, given its jurisdiction on this issue, is the appropriate
body to authorize the user fee adjustment and recommend the NRC institute more
accountable budget practices.

NRC Reform Focuses on Issues Most Important To Safety

The NRC deserves recognition for taking initial, positive steps toward regulatory
reform based upon the industry’s improved safety performance and efficiency gains
during the past three decades. Specifically, the new power reactor oversight process
that is being tested at nine pilot plants should focus NRC and industry resources
on matters most important to safety. Under the new process, NRC inspections, plant
assessments and enforcement actions will have a greater safety focus than in the
past. Additionally, the NRC has applied insights from probabilistic risk analyses to
adjust requirements in the areas of in-service testing, in-service inspection, quality
assurance and plant technical specifications.

Although real progress has been made, the improved safety focus applied in the
aforementioned activities needs to be incorporated throughout NRC regulation and
agency processes for overseeing the industry. This measure is necessary to ensure
consistency across requirements and processes and to best utilize NRC and industry
resources.

In addition, NRC's reform effort must be sustained and its gains must be tangible.
Change is a difficult, sometimes slow process. To ensure the NRC’s continued suc-
cess in this endeavor, the agency should, at this subcommittee’s request, formulate
a multi-year blueprint that provides a detailed set of key planning assumptions and
measurable goals to be met as part of its effort to become a more safety-focused and
performance based body. This multi-year blueprint should serve as a living docu-
ment that is updated annually.

Specifically, the subcommittee should urge the NRC to develop and implement a
long-range strategy to include the following principles:

» a safety-focused regulatory framework that incorporates risk insights;

 an efficient and accountable regulatory agency;

* an integrated NRC strategy for achieving the objectives of regulatory reform;

 a specific timetable and milestones to ensure the NRC's long-range plan is imple-
mented on schedule; and

« staff resources and a fully accountable budget that supports fundamental NRC re-
form while focusing on significant regulatory activities for the future, such as
license renewal.

In addition, this multi-year plan should include an annual accounting of meaning-
ful NRC objectives with measurable results. It also should recognize improved plant
safety and performance and account for new demands on the regulatory process as
a result of the transition to a competitive electricity market.

The industry recommends that this subcommittee request annual and multi-year
reports from the NRC documenting its progress in implementing regulatory reform
with an attainable budgeting process.

3Report to the Congress on the U.S. Nuclear Regulatory Commission’s Licensee Fee Policy Re-
view, February 1994.

4“OMB Rejects NRC Efforts To Remove Generic Activities From Fee Base,” Inside N.R.C.,
March 1, 1999.
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Industry Supports NRC's Legislative Proposals

Mr. Chairman, the NEI supports the 11 legislative proposals the NRC submitted
to Congress under Title Il of H.R. 3521. Although most of the proposals pertain to
procedural measures, three deserve a more detailed explanation.

First, this subcommittee is uniquely positioned to resolve the impasse between the
NRC and the Environmental Protection Agency in setting radiation cleanup stand-
ards for NRC-licensed facilities. This duplicative regulation exists in many areas,
but is most apparent in establishing residual radiation standards for the remedi-
ation of radioactive materials at NRC-licensed sites.

Resolving this impasse is particularly important at sites where nuclear plants
closed and are in the process of being torn down. The NRC has set a radiation clean-
up standard based on sound science and experience that fully protects public safety
and the environment. Because the EPA has traditionally followed a significantly dif-
ferent radiation standard compared to the NRC. In fact, the EPA has threatened
to intervene at sites once the NRC has determined that radiation standards will be
met and has withdrawn its own regulatory oversight of the property. Therefore, de-
commissioned sites face contradictory dual federal regulation regarding the same
issue.

The NRC implemented a 1997 rule for license termination that insures full protec-
tion of public health and safety through a comprehensive radiation protection pro-
gram based on limiting the total radiation exposure to the public. The NRC issued
its rule after four years of thorough scientific study and extensive public input in-
cluding more than 7,000 comments from the scientific and professional community,
state, tribal and local governments, environmental groups and NRC licensees. The
EPA was an active participant in the NRC's process. The NRC has used its rule
to successfully decommission more than 70 sites.

The EPA's continued efforts to develop a radiation standard and to ignore the
NRC standard inappropriately focuses resources on a bureaucratic stalemate. This
effort detracts from the primary mission of safe and effective site cleanup. It violates
the Clinton Administration’s 1993 Executive Order that restricts federal agencies
from creating duplicative regulations that result in an unreasonable expense to the
American people. The EPA’s guidance is inconsistent with the NRC's deliberate, sci-
entific approach to decommissioning standards for nuclear power plants.

The second NRC proposal is a shared goal of the nuclear energy industry—to im-
prove the efficiency of the nuclear regulatory process by eliminating statutory re-
quirements that the NRC conduct antitrust reviews while preserving NRC authority
on existing antitrust license conditions.

Section 105c of the Atomic Energy Act affords the NRC broad authority to conduct
antitrust reviews when power plant licenses are issued. Under that authority, the
operating licenses of 34 commercial nuclear power plants contain antitrust provi-
sions. As the industry moves forward in a competitive market, utilities will be mak-
ing decisions regarding restructuring of their companies that the NRC may conclude
have potential antitrust implications. These decisions could become subject to anti-
trust reviews by the NRC under Section 105c. Yet Congress has given other federal
agencies comprehensive responsibility to enforce antitrust laws affecting electric
utilities. For example, the Justice Department, the Federal Trade Commission, the
SEC and state governmental agencies all will examine restructuring decisions for
potential antitrust issues.

As such, Section 105c¢ no longer serves a valid purpose and should be rescinded.
Instead, the NRC should focus its resources on its fundamental mission of pro-
tecting public health and safety. Although the industry recommends that section
105c be repealed, sections 105a and 105b continue to serve valid purposes. Section
105a clarifies that federal antitrust laws apply to NRC licensees, and section 105b
requires the NRC to report to the U.S. attorney general any information that might
represent a violation of antitrust laws.

The third NRC proposal concerns the Atomic Energy Act's restriction on foreign
ownership of U.S. commercial nuclear power plants. This provision seems somewhat
of anachronism because of the global political and worldwide economic changes that
have occurred since the passage of the Atomic Energy Act. The statute prohibits the
NRC from issuing a commercial reactor license to a foreign entity; to any entity
which is owned, controlled, or dominated by a foreign entity; or if the NRC deter-
mines that license issuance would be “inimicable to the common defense and secu-
rity” of the United States. The subcommittee should eliminate this outdated provi-
sion, as recommended by the NRC and the industry.

The Atomic Energy Act's foreign ownership provisions were drafted at the infancy
of the nuclear age, when the United States had good reason to restrict access to nu-
clear technology by prohibiting foreign ownership of U.S. facilities. Times have
changed and prohibiting foreign ownership of commercial facilities by U.S. allies no
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longer makes sense. In fact, the prohibition on foreign ownership eliminates sources
of investment capital and operating expertise that we should be encouraging, not
discouraging. Therefore, the industry agrees with the NRC that the statute should
be amended to remove the prohibition on foreign ownership and to reflect the new
global business environment, where large capital-intensive projects are routinely de-
veloped by multi-national corporations and financed through international credit
markets. The amendment should, however, preserve the NRC'’s authority to take all
steps necessary to protect the common defense and security of the United States.

In addition to the NRC proposals mentioned above, the industry believes Congress
should grant the NRC greater latitude to reorganize its staff and programs amid
the agency’s transition to a new, streamlined approach regulatory practices. Cur-
rently, the NRC is restrained from doing so by a statutory relic. The Atomic Energy
Act of 1954, as amended, and the Energy Reorganization Act of 1974 require the
NRC to establish specific offices and functions.

The industry believes the NRC is best positioned to determine what organiza-
tional arrangement will enable it to fulfill its legal mandate to protect public health
and safety and the common defense and security associated with the use of nuclear
materials. In our view, Congress should not mandate the NRC's organizational
structure. Those requirements merely create an unwarranted burden for the agency
and should be repealed by this subcommittee.

Conclusion

In summary, Mr. Chairman, the industry supports most of NRC's legislative
amendments, including the agency’s objectives to enhance security at NRC-licensed
facilities, to eliminate restrictions on foreign ownership of power reactors and re-
search reactors and to eliminate NRC's antitrust review authority for pending or
new applications for a license to construct or operate a nuclear plant.

The industry also looks to this subcommittee to adopt authorizing language that
would accomplish the following goals:

* The reauthorization of the NRC'’s user fee in a manner that does not require NRC
licensees to pay for programs that do not directly benefit them;

e The NRC's submission to Congress of a long-term blueprint for regulatory reform
that provides measurable objectives and anticipated results. This strategic plan
would serve as a valuable resource for stakeholders involved and affected by
NRC's reform efforts;

* The industry supports NRC's legislative proposals detailed in Title Il of H.R.
3521. Of particular importance to the nuclear industry is the designation of
NRC standards for residual radiation as the sole requirement for the radio-
logical cleanup of Atomic Energy Act material at NRC-licensed facilities as well
as the proposals to allow foreign ownership of nuclear plants and to eliminate
antitrust reviews conducted by the NRC. In addition to the NRC proposals men-
tioned above, the industry believes Congress should grant the NRC greater lati-
tude by eliminating Atomic Energy Act requirements so that the NRC can reor-
ganize its staff and programs amid the agency’s transition to a new, stream-
lined approach regulatory practices.

* The elimination of impediments to NRC's reform, including language in the Atom-
ic Energy Act of 1954 and the Energy Reauthorization Act of 1974 that prevent
the NRC from determining its own organizational structure.

Mr. BARTON. Thank you, Mr. Beedle. Mr. Adelman.

STATEMENT OF DAVID E. ADELMAN

Mr. ADELMAN. First, | would like to thank the committee for giv-
ing me the opportunity to speak today. My testimony will focus on
two issues. First, the Army Corps of Engineers implementation of
the formerly utilized——

Mr. BARTON. Pull the microphone up a little bit closer. Thank
you, sir.

Mr. ADELMAN. My testimony will address two issues. First, the
Army Corps of Engineers implementation of the formerly utilized
Site Remediation Action Program, or FUSRAP. NRDC is specifi-
cally concerned about the disposal of radioactive materials at unli-
censed facilities. NRDC opposes this based on policy, legal, and
technical grounds.
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The second issue | will address concerns the two amendments
proposed to the Superfund law, where NRC facilities would be ex-
empt from Superfund actions if they were closed according to NRC
regulations. NRDC strongly opposes this, based both on policy and
technical bases.

The FUSRAP program began in 1974 to clean out Manhattan
Project sites, and involves removing and disposing of large quan-
tities of radioactive waste. The Army Corps of Engineers decision
to dispose of some of that material in unlicensed facilities is based
on a highly formalistic argument that Uranium Mill Tailings Act
of 1978 does not apply retroactively. In other words, that it does
not apply to radioactive waste generated prior to passage of the Act
in November 1978. This is a classic instance of form over sub-
stance.

As a basic matter of public policy, regulation of radioactive mate-
rials should not be contingent on the date on which it was gen-
erated. In the 1978 Act, Congress adopted a new definition of ra-
dioactive byproduct material to extend NRC'’s regulatory authority
over all radioactive waste generated in the course of the nuclear
fuel cycle. The statute refers to active and inactive sites. It is im-
plicit in these references that Congress’ intent—that the Act ap-
plied to pre-1978 waste.

Furthermore, in the leading case, Kerr-McGee, the court found
that the purpose of the 1978 Act was to close the regulatory gap.
Prior to 1978, uranium and thorium mill tailings and byproduct
materials from their processing was not regulated.

Congress’ intent was to ensure that these materials were prop-
erly handled and disposed of in an environmentally sound manner.

Disposing of radioactively contaminated waste in hazardous
waste facility raises significant environmental concerns.

First, it circumvents public participation processes that are part
of NRC licensing.

Second, it poses potentially significant risks to groundwater, as
RCRA does not regulate radioactively contaminated wastes.

Third, worker health and safety regulations do not address risks
associated with radioactive materials.

And fourth, hazardous disposal sites are not constructed to con-
tain long-lived radioactive contaminants. In other words, this rep-
resents a significant erosion of radioactive waste disposal stand-
ards.

Although NRDC maintains that the 1978 Act is clear, the policy
of NRC and the Corps requires Congress to clarify the statute to
state explicitly that it also applies to radioactive waste generate
prior to 1978.

The second issue | want to address are the two proposed amend-
ments to Superfund exempting NRC license facilities from Super-
fund actions once their license is properly terminated.

The proposed amendment single out NRC license facilities for ex-
emption from Superfund. Accordingly, the burden should be on the
proponents to demonstrate why releases of radioactive contami-
nants from these facilities should receive this special treatment.
From a technical perspective, this is not justifiable. Cleanup of ra-
dioactive materials relies on the same technologies and raises the
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same environmental concerns, such as groundwater and surface
waters, that cleanup of hazardous waste prevent.

Once a site license terminates, EPA is the regulating authority.
Eliminating Superfund actions removes EPA’s primary vehicle for
addressing environmental releases. This is of particular concern be-
cause NRC relies on a global site standard. As a result, a release
could comply with the NRC standard, but violate Safe Drinking
Water Act regulations. Accordingly, EPA must have authority to
protect critical groundwater resources.

NRDC urges the committee to reject the proposed amendments
to Superfund.

[The prepared statement of David E. Adelman follows:]

PREPARED STATEMENT OF DAVID E. ADELMAN, PROJECT ATTORNEY, NUCLEAR
PROGRAM, NATURAL RESOURCES DEFENSE COUNCIL

Chairman Bliley and Members of the Committee, | appreciate this opportunity to
appear before you today to discuss certain aspects of H.R. 2531, a bill authorizing
appropriations for the Nuclear Regulatory Commission (“NRC”). My comments will
focus on two issues: (1) NRC oversight of the implementation by the U.S. Army
Corps of Engineers’ (“USACE") of the Formerly Utilized Sites Remedial Action Pro-
gram (“FUSRAP"); and (2) the proposed amendments to the Comprehensive Envi-
ronmental Response, Compensation and Liability Act, (‘“CERCLA" or “Superfund”),
42 U.S.C. 89601 et seq., which would effectively exempt from CERCLA all NRC-li-
censed facilities once their license is properly terminated.

The Natural Resources Defense Council, Inc. (“NRDC") is a national non- profit
membership environmental organization with offices in Washington, D.C., New York
City, San Francisco and Los Angeles. NRDC has a nationwide membership of ap-
proximately 450,000 individuals. NRDC's activities include maintaining and enhanc-
ing environmental quality and monitoring federal agency actions to ensure that fed-
eral statutes enacted to protect human health and the environment are fully and
properly implemented. Since its inception in 1970, NRDC has sought to improve the
environmental, health, and safety conditions at and surrounding nuclear facilities
operated by Department of Energy (“DOE”) and its predecessor agencies and the
commercial nuclear sector.

I. IMPLEMENTATION OF THE FUSRAP PROGRAM

FUSRAP provides for the clean-up and disposal of radioactive materials at various
industrial facilities around the country that once performed work as part of the
Manhattan Project and other early activities of the Atomic Energy Commission.
DOE began implementation of FUSRAP in 1974, when it was recognized that a
number of industrial sites associated with nuclear weapons and energy programs
during the 1940s, 1950s, and 1960s contained substantial levels of radioactive con-
tamination (primarily uranium and thorium).

According to DOE, a total of 46 sites have been identified for cleanup under
FUSRAP. By 1997, cleanup had been completed at 25 of these sites. There are thus
21 remaining sites to be cleaned up under the program, located in Connecticut, Illi-
nois, Maryland, Massachusetts, Missouri, New Jersey, New York and Ohio. The
cleanup work under FUSRAP consists primarily of the treatment or removal of soil
and other substances containing radioactive “byproduct material,” as defined in
Atomic Energy Act (“AEA”), 42 U.S.C. §2014(e).

A. Congress’ Transfer of Responsibility for The FUSRAP Program to USACE

On October 13, 1997, Congress transferred administration of FUSRAP from DOE
to USACE in the 1998 Energy and Water Development Appropriations Act, Pub. L.
No. 105-62. Subsequently, in the Energy and Water Development Appropriations
Act of 1999, Congress affirmed USACE's responsibility for and provided funding for
FUSRAP. At this time, Congress also clarified two issues: (1) USACE's implementa-
tion of FUSRAP was “subject to the administrative, procedural, and regulatory pro-
visions” of CERCLA and the National Oil and Hazardous Substances Pollution Con-
tingency Plan, 40 C.F.R. Part 300; and (2) “...except as stated herein, these provi-
sions do not alter, curtail or limit the authorities, functions or responsibilities of
other agencies under the Atomic Energy Act...”

USACE, however, does not have authority to handle the radioactive materials in-
volved in implementing FUSRAP. According to a letter to the Secretaries of Energy
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and Defense from Senator Pete V. Domenici and Representative Joseph M. McDade,
the Chairmen of the Senate and House Subcommittees on Energy and Water Devel-
opment, the transfer of budget authority over FUSRAP to USACE was not intended
to affect DOE's regulatory authority over the program. Instead, Congress apparently
expected “that basic underlying authorities for the program [would] remain
unaltered and the responsibility of DOE.”1 There is nothing in the Act to suggest
a contrary result; the text does not grant USACE anything beyond budget authority
over FUSRAP.

DOE maintains that “[tlhe [FUSRAP] transfer legislation did not make the Corps
a DOE contractor, or otherwise subject the Corps’ activities to the control or direc-
tion of DOE.”2 Further, while DOE defers to NRC to determine whether USACE
is required to obtain an NRC license, the Department has stated that NRC “should
evaluate the licensability of the Corps’ activities in the same manner as it would
evaluate the activities of any other “person” within the meaning of the Atomic En-
ergy Act.”

DOE has also questioned whether USACE could rely solely on CERCLA authority
to avoid NRC oversight. Specifically, CERCLA exempts most cleanup activities from
federal, state, or local licensing requirements, 42 U.S.C. §9621(e); although, as NRC
and USACE concede, this exemption applies only to activities at the cleanup site
(i.e., not off-site shipments or disposal). Despite the unique challenges posed by en-
vironmental cleanups involving radioactive materials and USACE's lack of regu-
latory authority—or regulations—to handle radioactive materials, both NRC and
USACE have invoked the CERCLA exemption to shield USACE from the AEA re-
quirement that it obtain an NRC license.

This is a profound problem for two reasons. First, the NRC has as its funda-
mental goal the safety and security of the nation’s nuclear activities. The same can-
not be said of USACE. Its institutional mission is, by design, focused on other mat-
ters. Certainly it must be acknowledged that the army’s record of handling nuclear
and other hazardous wastes is not good.3 The dangers posed by the handling of ra-
dioactive waste counsel strongly in favor of NRC licensing of the FUSRAP program
as administered by USACE. The numerous matters implicated by USACE's unregu-
lated handling of FUSRAP wastes, including worker protection, cleanup standards,
property rights and long term liability, can only benefit from NRC oversight.

Second, and more fundamentally, the laws governing the utilization and cleanup
of nuclear materials are simply too important to allow them to be ignored. In rec-
ognition of the highly technical nature of radioactive materials and of the extreme
dangers they pose, Congress reposed responsibility for the administration of those
laws in the NRC and, to a lesser extent, DOE. In short, an environmental cleanup
action involving radioactive materials is not your typical Superfund project, particu-
larly where as here the contaminants remain hazardous for many thousands of
years.

Congress has commanded that, with very few exceptions, no agencies other than
DOE be permitted to handle nuclear materials except in accordance with a license
issued by the NRC. To now allow USACE to handle the radioactive materials associ-
ated with FUSRAP cleanups without licensing and oversight by the NRC flouts Con-
gressional intent. Accordingly, as part of the transfer of authority over FUSRAP to
USACE, Congress should require that it first obtain a license from the NRC.

B. Off-Site Disposal of FUSRAP Radioactive Wastes at Unlicensed Facilities

USACE's disposal of radioactive waste at the Safety-Kleen facility in
Buttonwillow, California, which is not licensed by the NRC, has generated substan-
tial public, state, and Congressional attention. More than 2,200 tons, or about 83
rail cars, of radioactive waste from a site in northern New York state was disposed
at the Safety Kleen facility, which is permitted under Part C of the Resources Con-
servation Recovery Act (“RCRA”), 42 U.S.C. §86901 et seq., but neither designed nor
permitted to dispose of radioactive wastes. In addition, USACE inadvertently sent
another 86 tons of radioactive byproduct material, mainly contaminated soil, to a
non-hazardous, solid-waste landfill in Ohio.

Although USACE and the NRC concede that off-site disposal of radioactive waste
is not exempt from NRC's licensing requirements, they claim that radioactive waste

1l etter dated November 6, 1997 from Senator Pete V. Domenici and Representative Joseph
M. McDade to Secretary of Energy Federico Pena and Secretary of Defense William S. Cohen.

2| etter dated January 14, 1999, from William J. Dennison, Assistant General Counsel for En-
vironment at DOE, to John T. Greeves, Office of Waste Management at NRC

3These fears have been born out at one of the sites in North Tonawanda, New York, where
USACE has proposed a cleanup standard that is ten times weaker than that proposed by DOE
when it was implementing the cleanup. To reduce costs, USACE is relying on substantially re-
laxed cleanup standards.
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from certain FUSRAP sites (12 out of the remaining 21) is not covered by the AEA
and need not be disposed at an NRC-licensed facility. However, the same types of
byproduct material removed from the remaining 9 FUSRAP sites are covered by the
AEA, according to NRC and USACE, and must be disposed of at NRC-licensed facili-
ties.

The Atomic Energy Act mandates disposal of radioactive “byproduct material” at
a licensed facility. 42 U.S.C. 882112, 2114 (prohibiting transfer or receipt of byprod-
uct material at an unlicensed facility).# Accordingly, the NRC has long had a policy
requiring disposal of byproduct material only at licensed facilities. This policy is
based on the goal of protecting public health and the environment. USACE’s dis-
posal of byproduct material from certain FUSRAP sites at unlicensed facilities
therefore violates the AEA and is contrary to long-established NRC policy.

The NRC and USACE acknowledge that radioactive wastes generated at the
FUSRAP sites are “byproduct materials” as that term is defined in Section 11(e)(2)
of the Atomic Energy Act, 42 U.S.C. §2014(e)(2).5 However, they claim that because
certain byproduct material was generated prior to 1978, the year in which Congress
closed the loophole on NRC regulation of such waste by passing UMTRCA, and re-
sulted from activities that were not licensed by the NRC in or after 1978, it is not
covered by the AEA and need not be disposed at an NRC-licensed facility. Under
this reasoning, such wastes could be disposed of at a regular landfill if they do not
contain hazardous constituents. Accordingly, the factor governing whether FUSRAP
radioactive wastes must be disposed of at an NRC-licensed facility is whether it was
originally generated prior to the passage of UMTRCA.

NRC's and USACE'’s assertion that UMTRCA does not apply to pre-1978 wastes
is contrary to established law. In the Findings and Purpose section of UMTRCA,
Congress concludes that there are “potential and significant radiation hazard[s] to
the public” from “mill tailings located at active and inactive mill operations.” 42
U.S.C. 87901(a). In this section, Congress further states that “[t]he purposes of this
Act are to provide”(1) in cooperation with the interested States, Indian tribes, and
the persons who own or control inactive mill tailings sites, a program of assessment
and remedial action at such sites...and (2) a program to regulate mill tailings dur-
ing uranium or thorium ore processing at active mill operations...” 42 U.S.C.
§7901(b). Congress’ intent in enacting UMTRCA is clear from this language:
UMTRCA applies to byproduct material generated at sites closed prior to passage
of the Act in 1978.

The leading case interpreting UMTRCA, Kerr-McGee v. NRC, 903 F.2d 1 (D.C.
Cir. 1990), affirms the plain meaning of the statute. In Kerr-McGee, the Court held
that “...the definition of ‘byproduct material’...adopted by Congress was designed
to extend the NRC's regulatory authority over all wastes resulting from the extrac-
tion or concentration of source materials in the course of the nuclear fuel cycle.”
Kerr-McGee, 902 F.2d at 7 (emphasis in original). Moreover, it is implicit in the
Kerr-McGee holding that UMTRCA applies retroactively to wastes generated prior
to 1978, as the byproduct material in question was generated from 1931 until 1973,
when the Kerr-McGee mill closed. This finding is further born out in the Court’'s
finding that the UMTRCA legislative history evinces two purposes:

[Flirst, to close the gap in NRC regulatory jurisdiction over the nuclear fuel
cycle by subjecting uranium and thorium mill tailings to the NRC's licensing
authority; and second, to provide a comprehensive regulatory regime for the
safe disposal and stabilization of the tailings. Title I of UMTRCA provided a
specific remedial program for twenty designated inactive uranium milling sites.
Title 11 established a comprehensive remedial program for mill tailings at all
other sites.
Kerr-McGee, 902 F.2d at 3. In concluding, the Court found that the new definition
of byproduct material in UMTRCA “serves as the trigger for determining what ma-
terials are to be subject to the remedial program established by Title I1"—date of
generation is not a relevant factor. 1d.

USACE's decision to dispose of radioactive wastes in unlicensed facilities and
NRC's decision to sanction it runs counter to basic common sense, technical rea-
soning, and established law. There is no basis to distinguish pre-1978 byproduct
wastes from those generated after 1978, whether legally or scientifically. Indeed, in

41n enacting the Uranium Mill Tailings Radiation Control Act (“UMTRCA") of 1978, Congress
expanded the definition of byproduct material to include “the tailings or wastes produced by the
extraction or concentration of uranium or thorium from any ore primarily for its source material
content.” 42 U.S.C. §2014(e)(2).

5The AEA also prohibits the transfer or receipt in interstate commerce of any byproduct mate-
rial unless licensed by the NRC or otherwise authorized under AEA Sections 82 and 84, 42
U.S.C. §§2112, 2114.
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their own briefings, NRC staff have acknowledged as much by referencing portions
of the Kerr-McGee opinion holding that UMTRCA applies to “all” byproduct mate-
rial. See NRC's Staff's Brief and Evidence on lIssues raised by The State of Utah
(January 6, 1993).

As the Conference of Radiation Control Program Directors has found, it make no
sense from a technical perspective to base regulation of radioactive waste on when
the material was generated—time is not a relevant factor when wastes remain haz-
ardous for many thousands of years. Moreover, this is consistent with disposal prac-
tices at FUSRAP sites to date, where radioactive wastes have been disposed of at
facilities licensed by the NRC or by agreement states or at DOE-operated sites. The
Conference has formerly recommended that the NRC ‘“reconsider its position on
their lack of jurisdiction over 11(e)(2) byproduct material processed before the enact-
ment of UMTRCA in 1978.”6

Disposal of radioactive wastes in unlicensed facilities raises important environ-
ment risks, as these facilities are not designed to handle large volumes of long-lived
radioactive materials. The risks include threats to local groundwater (monitoring
doesn't include radionuclides); inadequate or inappropriate worker health and safety
regulations (inhalation standards for radionuclides are of particular concern); and
failure to provide for long-term institutional controls to prevent future intrusions
that could release contaminants from the site long after it has closed—this a par-
ticular concern where long-lived radioactive materials, such as uranium and tho-
rium, are involved. These deficiencies have important implications for DOE, which
may become responsible for monitoring sites requiring institutional controls to pro-
tect the public and environment against releases of radioactive materials in the
long-term. 42 U.S.C. §10171(b); see also 62 Fed. Reg. 39070 (July 21, 1997).

Disposing of radioactive wastes at a hazardous waste facility, or a solid-waste
landfill, also circumvents proper public oversight. Because RCRA permitting does
not contemplate disposal of radioactive wastes from industrial facilities, no prior no-
tice is provided to the public that radioactive byproduct materials could be disposed
at such facilities. The public therefore has no opportunity to assess radioactive
waste disposal at RCRA facilities. This was a central issue for the Safety-Kleen site,
particularly following the heated debate over the proposed site of a low-level radio-
active waste facility in Ward Valley, California. By avoiding any opportunity for
public or State review and comment, the disposal of radioactive wastes at the Safe-
ty-Kleen facility circumvented NRC-mandated public participation that is required
for all properly licensed radioactive waste disposal facilities.

Although it is NRDC'’s position that the AEA clearly and unequivocally applies
to all radioactive byproduct material, regardless of when it was generated, recent
NRC and USACE actions demonstrate that further clarification by Congress of the
applicability of NRC regulatory authority is necessary to safeguard the public and
environment. Congressional intervention is of particular importance in this case be-
cause opportunities for court actions are limited under both Superfund and the
AEA. NRDC requests that Congress add language to the AEA further clarifying that
UMTRCA applies to both pre- and post-1978 radioactive byproduct material.

Il. PROPOSED AMENDMENT TO SUPERFUND IN H.R. 2531

The proposed amendments in H.R. 2531, Section 207, would preclude initiating
Superfund cleanup actions at NRC-licensed facilities closed pursuant to NRC's Li-
cense Termination Rule, 10 C.F.R. Subpart E. More specifically, the amendments
propose two important changes: (1) releases of source, special nuclear, or byproduct
material, as defined by the AEA, from a facility properly closed pursuant to NRC
regulations are defined as “federally permitted releases”; and (2) administrative or
judicial actions may not be commenced under Superfund with respect to any source,
special nuclear, or byproduct material subject to NRC decontamination standards.
Remediating environmental releases from properly closed NRC-licensed facilities
therefore could only be initiated by NRC pursuant to its license termination regula-
tions.

The NRC License Termination Rule permits additional cleanup to be required
“only if, based on new information, [NRC] determines that criteria of this subpart
were not met and residual radioactivity remaining at the site could result in a sig-
nificant threat to public health and safety.” 10 C.F.R. §20.1401(c). The NRC regula-
tions do not provide for public involvement, prescribe any process that must be fol-
lowed to develop a cleanup plan, nor require financial assurances to ensure that fa-

6Resolution Relating to Regulation of 11(e)(2) Radioactive Material, and the Transfer of the
Formerly Utilized Sites Remedial Action Program (FUSRAP) to the U.S. Arm Corps of Engi-
neers (May 20, 1998).
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cility owners will have the resources to undertake post-closure cleanup actions. Al-
though NRC acknowledges the importance of and requires that financial resources
be set aside for long-term monitoring and maintenance at facilities where institu-
tional controls are necessary, 10 C.F.R. §20.1403(c), it has not taken any measures
to ensure that funding will be available for post-closure cleanup actions.

NRC has premised its regulations on the belief that environmental releases from
formerly licensed facilities will rarely rise to a level that threatens public health.
62 Fed. Reg. 39081. The NRC regulations therefore establish a presumption against
further cleanup, unless a significant threat to public health exists; in other words,
unless an environmental release that would typically be actionable under Superfund
exists. Yet, NRC has not established any of the mechanisms for undertaking a
cleanup that are provided for in Superfund. The NRC regulations say little or noth-
ing about the circumstance requiring a cleanup action or how it would proceed.

Superfund contains numerous mechanisms for undertaking cleanup actions to ad-
dress significant environmental releases. Superfund is structured to ensure that en-
vironmental releases are effectively remediated in a timely manner, that resources
are available to permit a cleanup to proceed, that affected communities are con-
sulted, and that liability is reasonably apportioned.

While the issues that typically complicate cleanup actions under Superfund may
not apply in the near term, as ownership and responsibility is unlikely to be dis-
puted, this is not likely to continue for the indefinite future. Unanticipated factors
(e.g., failure of institutional controls, changes in land use) likely to cause significant
releases at closed facilities are more likely to manifest themselves in the future,
when ownership and liability issues are no longer clear. The analyses that support
closure plans at NRC sites are based on assessing risks over a 1000-year period,
which implies that long-term impacts from NRC-licensed sites are important. How-
ever, such estimates become more uncertain the further out in time they are ex-
tended. Accordingly, future risks of environmental releases therefore cannot be accu-
rately predicted.

There is no reason to exempt facilities that have been closed pursuant to NRC
regulations from Superfund, particularly when NRC has not instituted any meas-
ures to ensure that post-closure cleanups can be effectively implemented. By its very
nature, Superfund is structured to address major environmental releases; accord-
ingly, there is no danger that it could be used to override NRC license termination
regulations. Further, according to NRC, the potential for a major release occurring
after a licensed facility is closed is very low; it would be the rare exception. It is
under just such circumstances that the well-developed mechanisms written into
Superfund will be most needed. NRDC therefore urges the Committee to reject the
proposed amendments to Superfund in H.R. 2531.

Mr. BARTON. Thank you, Mr. Adelman. The Chair would recog-
nize Mr. Hall for the first 5 minutes of questions.

Mr. HALL. Mr. Chairman, ranking member Dingell has on the
12th of July sent a letter to Chairman Dicus, and | would like
unanimous consent to put this in record.

Mr. BARTON. Without objection, so ordered.

[The information referred to follows:]

U.S. HOUSE OF REPRESENTATIVES
CoMMITTEE ON COMMERCE
WASHINGTON, DC 20515-6115
July 12, 1999
The Honorable GRETA Joy Dicus
Chairman
Nuclear Regulatory Commission
11555 Rockville Pike
Rockville, Maryland 20852

DeaArR CHAIRMAN Dicus: | am writing in regard to the Nuclear Regulatory Com-
mission’s (NRC) regulation of byproduct materials under Section 11(e)(2) of the
Atomic Energy Act. In particular, I am concerned about the NRC's regulation of dis-
posal of wastes collected under the Formerly Utilized Sites Remedial Action Pro-
gram (FUSRAP).

| understand that the NRC recently determined that waste from the FUSRAP
program generated prior to 1978 is not subject to regulation under Section 11(e)(2).
Rather, NRC has determined that such waste may be sent to disposal sites regu-
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lated under the Resource Conservation and Recovery Act (RCRA) rather than to dis-
posal sites regulated by the NRC. This raises a number of serious questions:

(1) How will this action improve protection of the public health and the environ-
ment?

(2) Please provide copies of the studies NRC used in making its health and safety
determinations.

(3) What are the qualitative differences in the radioactive constituents of pre- and
post-1978 Section 11(e)(2) by-product material that compel NRC to require two dis-
tinct disposal standards?

(4) Please detail the differences between NRC requirements in radioactive waste
disposal and disposal under RCRA, specifically:

a. What controls or protections exist at RCRA landfills that ensure the protection
of public health, safety and the environment from radioactive byproduct mate-
rials disposed at such facilities?

b. What protections are in place to ensure worker health and safety from the risks
of exposure to radioactivity at RCRA landfills that have accepted Section
11(e)(2) byproduct material for disposal from the Army Corps of Engineers
under the FUSRAP program?

¢. Do RCRA sites require a performance assessment to demonstrate long-term pro-
tectiveness for the disposal of radionuclides?

d. What type of groundwater modeling is required of RCRA sites to ensure protec-
tion of groundwater quality for at least 1,000 years?

e. What type of public involvement have RCRA sites provided to allow for public
input to allow the disposal of radioactive waste in facilities that have not been
permitted or designed for the disposal of Section 11(e)(2) byproduct material?

(5) Overall, which sites are more protective of public health, safety and the envi-
ronment relative to the disposal of radioactive byproduct wastes: RCRA landfills or
NRC-regulated and licensed disposal facilities?

(6) In a letter dated March 26, 1999, NRC's Office of Nuclear Material Safety and
Safeguards concluded that a waiver under the Comprehensive Environmental Re-
sponse, Cleanup, and Liability Act of 1980 (CERCLA) does not apply to off-site
FUSRAP disposal activities. What steps has the Commission taken to regulate off-
site handling and disposal of Section 11(e)(2) byproduct material?

(7) Does NRC require additional Congressional direction or authority to regulate
pre-1978 Section 11(e)(2) byproduct material?

Please provide responses to these questions no later than Thursday, July 22,
1999.

Should you have any questions regarding this request, please contact me or have
your staff contact Mr. Rick Kessler at (202) 226-3400. Thank you in advance for
your prompt attention to this matter.

Sincerely,
JoHN D. DINGELL
Ranking Member
cc: The Honorable Tom Bliley
The Honorable Joe Barton
The Honorable Ralph M. Hall

Mr. BARTON. Have we—have the majority staff seen this letter?

Mr. HALL. | don't.

Mr. BARTON. Have you seen it? Okay.

Do you want to tell the people what is in the letter, or do you
just want to put it in the record?

Mr. HaLL. Well, 1 thought if I put it in the record, |1 would have
more time to read it.

Mr. BARTON. Oh, okay. All right.

Mr. HALL. Whatever. Mr. Adelman—I was just giving you a short
answer, no, | will tell them if you want me to.

Mr. BARTON. No, you—go ahead.

Mr. HALL. Mr. Adelman, NRC has determined that FUSRAP
waste might be sent to some disposal sites regulated under the
RCRA rather than the disposal sites regulated by the NRC. You
are aware of that, are not you?

Mr. ADELMAN. Yes, Sir.
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Mr. HALL. And | think that raises some questions, and | would
be interested in what your views are on it. Do you think this action
improves the protection of public health and the environment or
what effect would this action have on it?

Mr. ADELMAN. The proposed—or the ongoing action represents
an arbitrary distinction between the same types of materials—a
material that is currently being disposed of in licensed facilities is
the same that they are proposing to dispose of at the RCRA facili-
ties. So, it is arbitrary in that sense, and because RCRA facilities
do not have the same sorts of regulatory requirements, the licensed
facility represents an incremental erosion of the standards that
apply to these materials.

Another important point is that RCRA facilities are designated
to dispose of hazardous constituents. And radioactive—radiological
contaminants would raise fundamentally different issues. And sites
containing hazardous materials have different monitoring and con-
tainment requirements. Their—the health and safety regulations
applying to hazardous waste facilities do not necessarily include
the risk associated with radiological contaminants. And then the
groundwater concerns that both the EPA and | have raised are also
significant considerations as well.

Mr. HALL. I'm going to wait and have to read that again. | see
it in the record.

You are aware of the fact that you have two distinct disposal
standards. What are the differences in the radioactive constituents
of pre- and post-1978 Section 11(e), subsection 2, byproduct mate-
rial that warrants having this many—having two—having more
than one?

Mr. ADELMAN. The only distinction is the date on which the ma-
terial was generated.

Mr. HALL. Now, say that again?

Mr. ADELMAN. Unless the byproduct material is going to change
from site to site, so there is not a—necessarily a consistency be-
tween material that was generated pre-1978 when the UMTRCA
legislation was passed versus post-1978. So there is not a rational
basis to distinguish between the two types of material.

Mr. HALL. And your answer could have been none?

Mr. ADELMAN. That is right.

Mr. HALL. Instead of the long answer you gave me?

Mr. ADELMAN. That is correct.

Mr. HALL. Then why have two disposal standards?

Mr. ADELMAN. | do not. There is no reason to have two——

Mr. HALL. There is no reason for them?

Mr. ADELMAN. Disposal standards.

Mr. HALL. What controls or protections exist at the RCRA land-
fills that ensures the protection of public health, safety, and envi-
ronment from radioactive byproduct materials dlsposed at such fa-
cilities? What protects the public there?

Mr. AbeLMAN. Well, there are protective measures to contain
hazardous waste constituents, but there are no specific standards
dedicated or targeted at radiological contaminants. And because, in
particular, radiological contaminants are long-lived, there is serious
concerns about the ability of these facilities to contain those.
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Mr. HaLL. And your answer there would be, if we shortened it
down, would be almost none, right?

Mr. ADELMAN. Right.

Mr. HALL. | think | have asked all the questions | want. Thank
you, Mr. Chairman. | yield back my time.

Mr. BARTON. Thank you, Mr. Hall. The Chair recognizes Mr.
Burr for 5 minutes.

Mr. BURR. | thank the chairman. Could | request that Mr. Hall
answer my questions for me?

I might understand them better as well.

Mr. BARTON. Get a lot of questions answered, wouldn't we?

Mr. HALL. Mr. Adelman may be testifying by the word up here.
He may be being paid by the word. I do not know.

Mr. BURR. Clearly, the same accusations could be made about
us?

Mr. HALL. Yes, right.

Mr. BURR. Let me ask you, Mr. Beedle, | think you understand—
we have talked about this 10 percent of users fees that go obviously
to things that we do not think they are in the spirit of how that
user fee should be used. But when we look at the solution, which
would be a change, of possible general revenue appropriations or
some change from where we are today. | think you understand how
difficult that is going to be to get to. But clearly, it is a change in
the right direction, we would probably agree.

Do you have any suggestions as to how we get there?

Mr. BEebLE. Well, we have had this as an issue for a number
of years. You may recall that when the Omnibus Reconciliation
process was started that the objective was to try and balance the
budget, and this was one of those efforts. And we probably would
agree that, from a national priorities point of view, that was a wise
decision on the part of the Congress.

But now that we are at the point where we do have a balanced
budget, we are suggesting that the Congress go back and rethink
the wisdom of continuing that process because you do have a situa-
tion where each one of our licensees pays something in excess of
$400,000 a year for regulation by the NRC for activities that have
absolutely no benefit to the rate payers. So our rate payers are ac-
tually paying these fees for the NRC.

The solution? |1 think somehow you need to recognize that this
is a significant inequity in the way the NRC is funded, and we
need to approach it. And if we continue to forestall it, you will be
having the same discussion today next year.

Mr. Burr. Could we all be comfortable with a phase in in the
change?

Mr. BEepLE. | would say that is certainly better than not ad-
dressing it all.

Mr. BURR. And that may, in fact, be what we end up with.

Mr. BEEDLE. Yes.

Mr. BURR. But I think it is important that we at least throw that
branch out there and say there is another way. It is a change that
is headed in the right direction, and hopefully a permanent live-
within-the-spirit of how it was designed, but we may gradually get
there, which 1 think is recognized.

Let me ask you——
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Mr. BEeDLE. | think the phased approach would be—would make
a great deal of sense. | mean, it is—I can imagine the difficulty of
trying to find $50 million somewhere through general revenues to
do that.

Mr. BURR. You heard the exchange earlier between the NRC and
EPA. Do they agree or disagree on the issue?

Mr. BEEDLE. Oh, | think they are in violent disagreement. There
is philosophically a disagreement within NRC.

Mr. BURR. Is it a question of science, or is it a question of juris-
diction and the policy differences between the two agencies?

Mr. BEeDLE. | think it is a policy issue on the part of EPA.

Mr. BURR. So you do not know of any science that the NRC has
neglected?

Mr. BEepLE. No. We would agree with the NRC in their assess-
ment of what constitutes a reasonable and achievable cleanup
standard.

Mr. BURR. Are there real-world situations where utilities have
been confronted with the EPA at the eleventh hour, walking in and
saying, no, we are in charge of this?

Mr. BEeDLE. No, | think we are in a situation where we are ex-
tremely vulnerable. We can find a facility that is cleaned up to the
NRC standards, and then the next day we have the very real po-
tential for the EPA to come in and declare it a Superfund site, and
have to spend additional funds to cleanup to an NRC—EPA stand-
ard.

Mr. BURR. In your estimation, has there been sufficient public-
private participation in how we got to that policy?

Mr. BEeDLE. | think there was in the case of the NRC. | mean,
there were well over 7,000 respondents to the NRC'’s public notice
of the—of their standard. And, as Commissioner McGaffigan indi-
cated, they have some fairly well educated, well trained people
working on that standard. And we find that it makes sense.

Mr. BurRR. Do you know any industry individuals that were
brought in by the EPA to develop their standard?

Mr. BEeDLE. None. | do not know that there were any. Do not
know—do not really have any first-hand knowledge of that.

Mr. BURR. Let me ask you, Mr. Adelman—and | will ask you to
comment on the same thing—but | found it in the end of your testi-
mony, or close to the end. Yes, it was the end. You said by its very
nature Superfund is structured to address major environmental re-
leases. Accordingly, there is no danger that it could be used to
override NRC license termination regulations.

If that is true, what are you worried about?

Mr. ADeLMAN. Well, 1 think what we are worried about are cir-
cumstances where there is specific types of releases that impact
standards that have been set, for example, under the Safe Drinking
Water Act.

Mr. BURR. Do you perceive that this is a difference between two
agencies relative to their interpretation of science?

Mr. AbeLMAN. | think there are really two issues. | think that
there is a definitely a policy element to this. If you look at how haz-
ardous materials have been regulated, and the standards that have
been set for them, and compare that to radiological standards, you
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find that the standards are more stringent for hazardous constitu-
ents.

Mr. BURR. You think we need an NRC?

Mr. ADELMAN. Certainly. | think we need an NRC, but I think
we also need an EPA, because it is going to address more specifi-
cally environmental concerns.

Mr. BURR. Could the EPA do the NRC'’s job?

Mr. ADELMAN. | do not think that it's overall jurisdiction
encompasses——

Mr. BURR. No, but if we said, we want the EPA to be the regu-
latory body for nuclear waste, could they do it?

Mr. ADELMAN. | mean, if they develop all of the personnel and
additional technical experts to cover it.

Mr. BURR. So the technical expertise and the personnel do not
exist today at the EPA for them to pursue a policy that is an over-
lap to what the NRC is producing.

Mr. ADELMAN. No, | would completely disagree with that.

Mr. Burr. Well, that is what you said, though. You—I asked
you——

Mr. ADELMAN. Well, there——

Mr. BurR. | asked you could the EPA fill in for the NRC. And
you said if you have the personnel, if you have the technology, if
the expertise existed at the EPA, they could do it.

Mr. AbeELMAN. If the issue were just environmental releases and
evaluating the potential human health and environmental impacts
associated with them, clearly EPA could do that job. But NRC's ju-
risdiction is much broader than that—it is, you know, regulation of
specific facilities that EPA currently is not engaged in.

Mr. BARTON. The Chair is really intrigued by this philosophical
discussion, but the gentleman’s time has expired. | would encour-
age the two to talk in the hall.

Mr. BURR. The Chair has been very generous in his time, and |
appreciate that.

Mr. BARTON. Yes. Before we recognize Mr. Sawyer, we have got
another former member of the committee, Mr. Eckart. This must
be a pretty high dollar committee hearing. I have never seen two
former Congressman standing at the back of the room in any hear-
ing we have done yet this year. So——

Mr. EckART. We just want to be closest to the door.

Mr. BARTON. Yes, we are duly impressed. | just assumed you all
on the same side of whatever issue it is. You are not on the same
side?

Mr. EckarT. Well, we will stand closer together so the targeting
is easier.

Mr. HALL. Mr. Chairman?

Mr. BARTON. Yes, Sir.

Mr. HALL. You have to really check on Mr. Eckart when he re-
ports something to you. | was told one time that he was about to
get defeated in his race, and | caught a quick plane up to Cleve-
land to help him.

Mr. BARTON. Did you campaign for or against him, which was it?

Mr. HALL. And | missed a meeting with him—with him and for
him. And he only got 78 percent of the votes.

Mr. BArRTON. Well, he probably was at 49 before you arrived.
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Mr. HALL. And he did not even reimburse me for my plane ticket.

Mr. BARTON. He will make amends for that. Mr. Sawyer of Ohio
is recognized for 5 minutes.

Ms. SAWYER. It is an art form in northeast Ohio, Mr. Chairman.

I—first of all, let me say that I am really impressed at how you
moved this hearing along. I—when 1 left, there was a whole dif-
ferent panel here, and | thought we were still going on with ques-
tions.

Mr. BARTON. But everybody left. That was the problem.

Mr. SAwYER. Everybody left, and then they didn't come back,
huh?

Mr. BARTON. No.

Mr. SAwYER. And now, did we do opening statements here?

Well, 1 am very impressed. You guys are good. | apologize for not
being here to hear that. When we left, | was asking about——

Mr. BARTON. The gentleman’s time is about to expire.

Mr. SAwYER. | was asking about the foreign ownership question,
and we talked a little bit about security and economic motivations,
but let me just ask about safety questions and exposure to liability.
The question when you have got foreign ownership and the ability
to access assets in the event of a substantial safety emergency is
something to be considered on its face. But when you get into the
guestion of the Price-Andersen caps on liability, at $100 million;
when you begin to go past that in the event of a substantial prob-
lem, it seems to me that you run the risk of a domestic affiliate
and a foreign parent moving assets from where they might be ac-
cessible in the United States to where they might not be accessible
elsewhere. Do either of you have a comment on that from the point
of view of foreign licensure, or is—or are my concerns misplaced?

Mr. BEebLE. Well, | think if you go back to the testimony of the
NRC, the Commissioner—Commissioner Merrifield pointed out
that our fuel processing facilities are foreign-owned, for the most
part. I—as a chief nuclear officer, | bought fuel from a foreign man-
ufacturer, components from foreign companies, and | think the for-
eign ownership question is one that does not make a lot of sense
when you compare those things that are owned or controlled by
some foreign entity and then a restriction on a power plant oper-
ation. It is a commercial operation, and the risk that you may have
some difficulty in terms of liability I think is one that is addressed
through the licensing process. The NRC provides guarantees that
you have adequate funds for decommissioning. The insurance pro-
grams that the nuclear utilities participate in are robust and would
provide that cover. And | think that the trend that we see today
is that foreign ownership would be a partial ownership. You would
not have a sole—solely foreign entity owning the facility as you
have in case of the ownership of TMI, for example.

So we are—we are confident that this makes sense from a busi-
ness point of view. An economic point of view is the way the rest
of the country operates and the business world.

Mr. SAWYER. Mr. Adelman?

Mr. ADELMAN. | actually do not have a comment on that.

Mr. SAwyER. Thank you, Mr. Chairman.

Mr BARTON. Is that all your questions?

Mr. SAwYER. | thought | was on the thin ice to begin with?
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Mr. BARTON. No, no. Mr. Shimkus, then, would be recognized for
5 minutes.

Mr. SHiImMKuUs. Thank you.

Mr. BArRTON. Before we do that, the Chair would ask unanimous
consent that all members that are not present when this hearing
concludes, if they have questions that they be allowed to submit
them in writing to both panels so that we get a complete record be-
fore we go to mark up of the reauthorization bill. Is there objec-
tion?

Hearing no objection, so ordered.

Mr. Shimkus, you are recognized for 5 minutes.

Mr. SHIMKUS. Thank you, Mr. Chairman. Mr. Beedle, did you tell
me prior to the meeting that you are a 1962 grad of the Naval
Academy?

Mr. BEeDLE. That's correct, sir.

Mr. SHIMKUS. So the answers, we needed to make sure we review
those, Chairman, for sufficiency and completeness.

Mr. BARTON. Now, you are a graduate of West Point, | think?

Mr. SHIMKuUS. That is right. That is why | am suspicious of the
testimony.

Mr. HALL. You could not get in the Naval Academy?

Mr. SHIMKuUS. | can see that is why. The—let me—I do have a
question on—can you tell me, Mr. Beedle, on the Agreement States
Program can you kind of explain what that is?

Mr. BEebLE. Well, much of the money that the NRC allocates to
the Agreement States is to support them in their regulatory activ-
ity through training—a considerable amount of money goes into
that. | would guess that that is probably the bulk of it. But they
have that obligation to train those——

Mr. SHimKus. Do you know of any—and you were here in the
other—the hearing, and | asked the question in reference to inter-
national-type of agreements. Are you familiar with any of those?

Mr. BEebpLE. Very few of them. The NRC provides a lot of con-
sultation to foreign regulatory bodies. There is a International Reg-
ulators Association that undoubtedly consumes some funding. |
think that is probably the two big components of that cost.

Mr. SHIMKUS. Mr. Adelman, | have a question. The Natural Re-
source Defense Council, what is their agreed upon millirem stand-
ard for safety?

Mr. ADELMAN. | am not sure we have an explicit position on that,
but it would be, you know, in the 10 to 15 millirem area.

Mr. SHIMKuUs. And do you have science to back up that standard?

Mr. ADELMAN. We certainly reviewed—we do not do independent
analysis ourselves, but we certainly reviewed EPA data.

Mr. SHIMKUS. So your standards are based upon the same EPA
that does not have enough professionals to do the requirements in
search of the NRC with the billions of Ph.D.s that they have there?

Mr. ADELMAN. We think that the EPA personnel are well quali-
fied to address these issues.

Mr. SHIMKUS. Are you saying that the NRC's standards of 25
millirem is unsafe?

Mr. AbeLMAN. | think that we have concerns about that, but the
license termination rule does not just address a 25 millirem stand-
ard. It also establishes a 100, and even in some cases 500 millirem



57

standard, so, you know, it is the license termination rule as a
whole that we have concerns about; that | think raises the issues
that EPA has raised in front of you.

Mr. SHIMKUS. Mr. Beedle, what is your comments in reference to
the millirem standards and the NRC's technical expertise?

Mr. BEebpLE. Well, we are satisfied that the NRC has gone about
the very deliberate process of reviewing that cleanup standard.
They have collected scientific consensus on the standard, and, as
I indicated earlier, some 7,000 respondents to the proposed rule on
that. So | am satisfied that the technical expertise that has been
brought to bear to provide an adequate standard for protection of
the public. And the concern that the industry has is that we end
up in a dual regulatory situation where | need to worry about
cleanup, an NRC standard, and then a follow-up standard pub-
lished by an agency that has gone about it in a process that is less
than open, from our point of view.

Mr. SHIMKUS. Let me ask a final question. Do either of you know
of another country that has a higher standard than the 25 millirem
standard?

Mr. BEeDLE. | do not know of any.

Mr. ADELMAN. Off the top of my head, | do not know of any.

Mr. SHIMKUS. Thank you. Mr. Chairman, | yield back my time.

Mr. BARTON. The—I am going to submit my questions for the
record in the interest of time. And since Mr. Hall said he would
submit his questions to the first panel in writing, | think that bal-
ances it.

Before we adjourn, though, since we know that Mr. Beedle went
to the Naval Academy, it would be unfair if we did not ask Mr.
Adelman where you graduated from. Where is your academic train-
ing?

Mr. ADELMAN. At Stanford and Reed College.

Mr. BARTON. Stanford and Reed College. Okay.

Gentleman, | want to thank for your presence, and this hearing
is adjourned.

Mr. BEEDLE. Could | add, beat Army, sir?

Mr. BARTON. Beg your pardon?

Mr. BEEDLE. Beat Army.

Mr. BARTON. Oh, beat Army. I am not going to get into that.

[Whereupon, at 4:31 p.m., the subcommittee was adjourned.]

[Additional material submitted for the record follows:]

NUCLEAR REGULATORY COMMISSION
September 10, 1999

The Honorable Joe BARTON, Chairman
Subcommittee on Energy and Power
Committee on Commerce

United States House of Representatives
Washington, D.C. 20515

DEAR MR. CHAIRMAN: Thank you for the opportunity to appear before your Sub-
committee on July 21, 1999, to discuss the important issues regarding authorization
of the Nuclear Regulatory Commission. We appreciate the opportunity to provide
input on H.R. 2531.

I am enclosing the NRC responses to post-hearing questions. Please contact me
if | can be of further assistance.

Sincerely,
GRETA Joy Dicus

Enclosure: As Stated
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cc: Representative Ralph M. Hall

Question 1. A recent NRC press release states that the “security program will be
incorporated into the NRC's baseline inspection program when it is fully imple-
mented early next year.” My understanding was that the program is suspended as
part of the baseline inspections until a new rule-making is completed.

(A) Is that correct?

Answer. No, a security inspection program similar to the NRC's long standing re-
gional inspection program continues to be an integral part of the baseline inspection
program.

The ongoing OSRE inspections will continue to require licensees to demonstrate
the response capability of their security organizations, including force-on-force exer-
cises, as planned. At present, the last OSRE is scheduled for May 2000. The staff,
with stakeholder involvement, is exploring options to continue the evaluation of li-
censee demonstration of contingency response capabilities during the period between
completion of the OSREs and issuance of the final rule, whenever that occurs, and
plans to forward its recommendation on these options to the Commission in Sep-
tember 1999. This transition plan will ensure force-on-force exercises continue fol-
lowing May 2000 though the completion of the rulemaking.

In a letter dated August 31, 1999, the Nuclear Energy Institute (NEI) commented
on the new rulemaking you mentioned. In its letter, NEI informed the Commission
that the industry is preparing a guidance document for a pilot program that could
be implemented in mid-2000 when acceptable to both the NRC staff and the indus-
try. Key elements of the NEI pilot program guidance include identifying target sets
based on a goal of preventing a radiological release that exceeded 10 CFR Part 100
criteria, force-on-force drills and exercises, tools for evaluating the effectiveness of
drills and exercises, and a process for correcting deficiencies. The Commission in-
tends to consider the viability of the industry proposal within the framework of the
staff's September 1999 recommendation to the Commission.

Question 1. A recent NRC press release states that the “security program will be
incorporated into the NRC's baseline inspection program when it is fully imple-
mented early next year.” My understanding was that the program is suspended as
part of the baseline inspections until a new rule-making is completed.

(B) When do you expect the rule to be finished?

Answer. The NRC staff has proposed—and the Commission has approved—an ag-
gressive rulemaking schedule to amend Part 73 to require periodic contingency be
an integral part of the baseline inspection program. The rulemaking is currently ex-
pected to follow this schedule:

September 17, 1999—rulemaking plan to Commission
March 31, 2000—proposed rulemaking to Commission
May 2000—60 day public comment period

December 1, 2000—final rulemaking to Commission
May 1, 2001—final rule published

However, at a public meeting on August 11, 1999, there was significant stake-
holder comment on the need for a more comprehensive Part 73 rulemaking. If the
Commission agrees to broaden the rulemaking, this aggressive schedule could be de-
layed. Furthermore, as mentioned in the response to the previous question, the in-
dustry has proposed a goal of developing, over a two-year period, a broader rule
change and supporting industry implementing guidance.

Question 1. A recent NRC press release states that the “security program will be
incorporated into the NRC's baseline inspection program when it is fully imple-
mented early next year.” My understanding was that the program is suspended as
part of the baseline inspections until a new rule-making is completed.

(C) How long does rulemaking usually take?

Answer. In recent years, many rulemakings have taken approximately 24 months
from approval of a rulemaking plan by the Commission. However, many high pri-
ority rules have been adopted on a faster schedule. Our August 27, 1999 letter to
Congressman Markey and the response to 1(B) discuss this proposed rulemaking
schedule.

Question 2. (A) Will you commit to including force-on-force drills in the baseline
inspections when they start, whether or not the rule-making is finished?

Answer. Specific commitments at this time would be premature since the Com-
mission has not reviewed the staff's proposal. The staff will provide options for Com-
mission review in September 1999. NRC inspection of license-conducted force-on-
force exercises is currently under discussion between NRC and its stakeholders, in-
cluding the recent industry proposal to prepare a guidance document for a pilot pro-
gram that includes force-on-force drills which, if found acceptable to the NRC and
the industry, could be implemented in mid-2000. Whether force-on-force drills are
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required under the auspices of the baseline inspection program or as a continuation
of the current approach to OSRE is among the options being evaluated by the staff
at this time.

Question 2. (B) Will you commit to ensuring there is not a gap between the end
of the OSRE drills next spring and the inclusion of drills in the baseline inspection
either by continuing the OSRE program or beginning the baseline inspection drills?

Answer. Specific commitments at this time would be premature since the Com-
mission has not reviewed the staff's proposal. The staff is providing options for Com-
mission review by September 1999 as discussed in our responses to 1 (A) and 2 (A).

Question 2. (C). Does the NRC need new legislation in order to enable you to re-
quire licensees to conduct these drills right now?

Answer. No, the NRC does not need new legislation in this area. Under the Atom-
ic Energy Act of 1954, as amended (AEA), NRC has ample authority to regulate the
operation of nuclear power reactors to promote common defense and security and
to protect health or minimize danger to life or property. NRC exercises this author-
ity by issuing licenses, conditions to licenses, and rules/regulations and orders. If it
becomes necessary to provide NRC with reasonable assurance of adequate protection
of public health and safety or common defense and security, there is no dispute that
NRC has the authority under the AEA to require licensees to conduct safeguards
performance exercises. However, in order to impose an enforceable requirement to
conduct these exercises, NRC must issue an order, license condition, or regulation.
The NRC currently believes that the proper method of implementing that authority
is through the use of regulations similar to the method used by the Office of Nuclear
Materials Safety and Safeguards for requiring the conduct of exercises at fuel facili-
ties (10 CFR 73.46).

Question 3. Currently the OSRE exercises are conducted under the supervision of
the NRC, with NRC contractors who are security experts advising the mock adver-
sary force on targets and methods of attack. The modified program would be run
by the licensees.

(A) Will the licensees determine how future drills are run, and will plant security
forces know what targets will be attacked?

Answer. Contrary to the implications of the question, OSRE exercises are not su-
pervised or participated in by NRC staff or contractors. The drills and scenarios are
established and conducted by the licensees. The NRC and contractors do observe
and evaluate the exercises. The NRC comments on the appropriateness of the test
and compares NRC's independent target selection against that of the licensee’s to
determine the adequacy of the exercise. As part of the rulemaking effort, NRC guid-
ance on the implementation of exercises would be published and provide acceptable
ways to conduct exercises. This guidance will state that drill participants will not
have knowledge of the specific targets to be used in the drill.

Question 3. Currently the OSRE exercises are conducted under the supervision of
the NRC, with NRC contractors who are security experts advising the mock adver-
sary force on targets and methods of attack. The modified program would be run
by the licensees.

(B) If so, is that a realistic simulation of a terrorist attack?

Answer. Yes, in the modified program, the licensees conduct the drills; therefore,
the degree of realism is limited to the licensee’s ability to simulate a terrorist at-
tack. As we explained in our response to the previous question, this is how the
OSRE program is currently conducted. The need for support by the contractors dur-
ing the transition period following completion of the OSREs and under the new rule,
once completed, will be evaluated at a later date.

Question 4. The press release also says the “NRC will likely continue to use pri-
vate contractors to assist in its evaluation of the performance of its licensees during
drills and exercises” (emphasis added)

(A) Do the current NRC contractors for the OSRE program have security expertise
that headquarters staff and regional inspectors do not have?

Answer. Yes, the NRC contractors for the OSRE program have extensive security
expertise that headquarters staff and regional inspectors do not have.

Question 4. The press release also says the “NRC will likely continue to use pri-
vate contractors to assist in its evaluation of the performance of its licensees during
drills and exercises” (emphasis added)

(B) Do you intend to continue to use the current contractors or other contractors
with equivalent security expertise?

Answer. The staff intends to continue using the current contractor during
FY2000. The need for support by the contractors during the transition period fol-
lowing completion of the OSREs and under the new rule, once completed, will be
evaluated at a later date.
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Question 4. The press release also says the “NRC will likely continue to use pri-
vate contractors to assist in its evaluation of the performance of its licensees during
drills and exercises” (emphasis added)

(C) Will the contractors continue to advise the mock adversaries on how to attack
the plants?

Answer. The NRC, through the use of staff and contractors, will continue in its
approach of critiquing exercise plans and independent target development to com-
pare licensee targets as part of the process. This also enables the licensee to conduct
a more realistic exercise.

Question 5. | understand there has been some controversy over what should be
the standard for success in the drills. Licensees are required to protect against “ra-
diological sabotage.”

(A) Do you think the drills should test the licensees’ ability to protect against core
damage or only against major radioactive release to the atmosphere?

Answer. Title 10, Code of Federal Regulations (CFR), Section 73.55(a) requires
that licensees be able to “protect against the design basis threat of radiological sabo-
tage.” Radiological sabotage is defined in Section 73.2 as, “any deliberate act di-
rected against a plant or transport...which could directly or indirectly endanger the
public health and safety by exposure to radiation.” Therefore, the licensees are re-
quired to protect against acts that could endanger the public health and safety.

Part 73 does not define the limits of exposure that are considered dangerous for
the public health and safety, although limits of exposure are discussed in various
other sections of Title 10 of the CFR. The staff is currently considering how to clar-
ify expectations in Part 73 and better define the term “radiological sabotage,” calling
on standards also used in other areas of nuclear regulation, including Part 100. The
systems and equipment necessary to prevent a radiological release, and therefore
subject to protection by security measures, could be dependent on the release defini-
tion. During the remaining OSREs, the teams will review this issue as part of their
input to the NRC's Safeguards Performance Assessment Task Force.

Question 5. | understand there has been some controversy over what should be
the standard for success in the drills. Licensees are required to protect against “ra-
diological sabotage.”

(B) In evaluating the drills, do you think it fair to assume that plant operators
would act perfectly to prevent radioactive release, or should their performance be
tested in the drills?

Answer. NRC would expect operators to respond in accordance with training they
have received in dealing with off-normal plant conditions. Operator actions need to
be evaluated in as realistic a manner as practicable to simulate actual conditions.
Operators are already routinely examined with respect to their response to off-nor-
mal plant conditions, regardless of the source of the condition. An important ele-
ment of the proposed rulemaking and related guidance will be how to credit oper-
ator actions during an attempt at radiological sabotage. The remaining OSREs will
examine the integration of the overall actions by operations and security organiza-
tions in preventing radiological sabotage.

Question 6. 1 would like to thank you for your recent letter responding to my let-
ter on the Sunshine Act rules. In the letter you suggest that the Commission is “le-
gally prohibited” from including under the Sunshine Act rules gatherings that do
not meet the Supreme Court’'s narrow definition of a “meeting.”

(A) Do you think the NRC's old rules are illegal and have been for the last 15
years since the Court's ruling?

Answer. The Commission has never asserted that its former Sunshine Act rules
were “illegal.” Rather, it said that they did not follow sufficiently closely the intent
of Congress, as explicated by the Supreme Court in ITT World Communications v.
FCC, 466 U.S. 463 (1984). As the American Bar Association pointed out in its report
on the Sunshine Act, Congress can be presumed to have had a reason for amending
the proposed Act to give federal agencies latitude to conduct many types of discus-
sions outside the context of Sunshine Act “meetings.” That reason was that Con-
gress saw a positive value in such discussions and expected that federal agencies
would hold them.

In its letter to you of July 19, 1999, the Commission observed in a footnote that
one decision of the United States Court of Appeals for the District of Columbia Cir-
cuit held that a federal agency acted beyond the scope of its authority when it pro-
mulgated a broader definition of “meetings” in its regulations than was contained
in the Sunshine Act. WATCH v. FCC, 665 F.2d 1264 (D.C. Cir. 1981). One can only
speculate as to whether a similar challenge to the NRC's original Sunshine Act reg-
ulations would have yielded a similar result.

Question 6. (B) Is there anything in the Sunshine Act or in other laws that actu-
ally prevents Commission gatherings from being open to the public?
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Answer. There may be a number of areas where the Commission could be legally
constrained from holding a discussion in public, e.g., national security information
or information subject to the Privacy Act.

Question 6. (C) Is the Commission legally allowed to keep transcripts or record-
ings of all gatherings of a majority of the Commission?

Answer. We know of no barrier to the Commission’s keeping transcripts or record-
ings of any discussions among any number of Commissioners.

Question 7. The revised rule is intended to foster general discussions by the Com-
mission that do not now take place by allowing them to be secret.

(A) Why can’t the Commission hold such discussions in public?

Answer. There is no legal barrier per se to such discussions. That does not mean,
however, that the statute lacks an inhibiting effect. The Commission can only repeat
the words of a unanimous Supreme Court in the ITT case:

Congress in drafting the Act’s definition of “meeting” recognized that the admin-
istrative process cannot be conducted entirely in the public eye. “[IJnformal
background discussions [that] clarify issues and expose varying views” are a
necessary part of an agency’s work. [Citation omitted.] The Act's procedural re-
quirements effectively would prevent such discussions and thereby impair nor-
mal agency operations without achieving significant public benefit. Section
552b(a)(2) therefore limits the Act's application...
466 U.S. 463, 469-70.

Question 7. (B) Is there anything in the old rules that would prevent this?

Answer. Nothing in the NRC's former Sunshine Act rules would prevent it from
holding any discussions it wished to in public, as long as the discussions do not in-
volve information that the Commission is legally constrained from discussing in
public.

Question 8. (A) Under the revised rule, could the Commission meet to discuss how
easing government regulations could assist the nuclear power industry, and do so
without public notice or public participation and without any transcript, tape, or
minutes of the meeting?

Answer. The hypothetical topic proposed in the question likely would, under the
Commission’s revised rules, fall into the category of discussions “sufficiently focused
on discrete proposals as to cause or be likely to cause the individual participating
members to form reasonably firm positions regarding matters pending or likely to
arise before the agency,” and thus fall into the category of topics that can be dis-
cussed only in “meetings” if three or more Commissioners are present.

Question 8. (B) Could the rules be revised in six months so that no record would
be kept that such a meeting took place?

Answer. The question is moot; see (a).

Question 8. (C) If discussion of specific proposals for changing NRC regulations
took place at such a meeting, or if the Commission made secret decisions at such
a meeting, how would the public find out?

Answer. Again, the question is moot; see (a).

Question 9. Do you think that secret Commission discussions will “enhance public
confidence” in the NRC's work? If so, how?

Answer. In its July 1999 Federal Register notice, the Commission addressed this
point. It acknowledged the possibility that the NRC's action would diminish public
confidence in the Commission, but stated that it believed “that the legal and policy
reasons for its action—compliance with the Supreme Court’s guidance, and the ex-
pected benefits in collegiality and efficiency, make this a desirable course of action,
even if—despite the Commission’s best efforts to explain its reasoning—some per-
sons misunderstand or disapprove of the Commission’s action.” The Commission
added: “It is also possible that the potential enhancement of collegiality and the po-
tential improvement in Commission decision-making that may result from non-Sun-
shine Act discussions will ultimately increase the public's confidence in the Commis-
sion’s actions.”

Question 10. | understand that the NRC has recently conducted Fire Protection
Functional Inspections at several plants. Could you please summarize results of
these inspections and identify the frequency of significant weaknesses found?

Answer. The NRC performed three full-scope fire protection functional inspections
(FPFI); one at River Bend Station, one at Susquehanna, and one at St Lucie. In ad-
dition, one reduced-scope FPFI, using inspection techniques developed for the full-
scope inspections, was conducted on a licensee’s fire protection program self-assess-
ment at Prairie Island. At each inspection the staff found deficiencies in the licens-
ee’'s program implementation which could result in weakening fire protection de-
fense in depth. However, the NRC also found that licensee self-assessments using
the fire protection inspection and assessment guidance established by the FPFI pro-
gram were capable of identifying programmatic strengths and weaknesses.
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Examples of the deficiencies found in the inspections include such things as con-
trol of transient combustibles, weak fire brigade performance, compliance with de-
sign codes and standards for fire protection systems, and weaknesses in post-fire
safe shutdown analysis and implementation. In each case, compensatory measures
such as interim post-fire safe shutdown contingency plans or fire watches were put
in place to mitigate the possible reduction in defense in depth while corrective ac-
tions were being implemented. These fire protection compensatory measures are to
be maintained in effect until the inspection findings are resolved and/or final correc-
tive actions are taken by the licensee organization.

After the pilot FPFIs, the NRC staff conducted a public workshop with the reactor
licensees to discuss the results of the FPFIs and the lessons learned from the FPFI
program. One of the results of the FPFI program was renewed industry attention
to nuclear power plant fire safety. As examples, the Nuclear Energy Institute is de-
veloping performance indicators for reactor fire protection and new procedures that
will help the licensees conduct self-assessments of their fire protection programs. In
addition, some licensees, including those that were not subject to FPFIs, have made
voluntary changes to their fire protection programs and have conducted self-assess-
ments in response to the lessons learned from the FPFI program. As a result of the
FPFI program, the NRC staff concluded that it should continue to monitor licensee
performance in this area and included reactor fire protection in the new reactor
oversight and inspection program. This new program includes new risk-informed
fire protection inspection procedures and a newly-developed tool for assessing the
risk and safety significance of fire protection deficiencies. The staff believes that the
expected increase in licensee self-assessments, coupled with the more frequent and
robust NRC fire protection inspections that it will conduct under the new reactor
oversight and inspection program, will ensure an adequate level of fire protection
at all nuclear power plants.

Additional/Background Information.

Fire protection program implementation findings are documented in the following
inspection reports:

* River Bend FPFI—NRC Inspection Report Number 50-458/97-201 dated March
20, 1998.
* Susquehanna FPFI—NRC Inspection Report Numbers 50-387/97-201 and 50-388/
97- 201 dated May 13, 1998.
e St. Lucie FPFI—NRC Inspection Report Numbers 50-355/98-201 and 50-389/98-
201 dated July 9,1998.
» Prairie Island FPFI—NRC Inspection Report Numbers 50-282/98-016 and 50-306/
98-016 dated October 9, 1998.
Question 11. | understand that plants have recently done assessments of the risk
of fire-induced core damage.
(A) What is the range of core damage frequency estimated at the different plants?
Answer. The values reported by licensees for fire induced core damage frequency
(CDF) range from 2x10-7 to 4x10—4 per reactor year.

Background/Additional Information.

Quad Cities initially reported a fire induced CDF of 5x10-3 per reactor year in
their original submittal dated February 17, 1997. The reported value in its revised
submittal dated May 27, 1999, is 6x10-5 per reactor year. The revised submittal is
currently under review by the staff.

Question 11. | understand that plants have recently done assessments of the risk
of fire-induced core damage.

(B) Is most of the range due to plant differences or to differences in risk assess-
ment methods and assumptions?

Answer. The vintage and layout of a given plant contribute to the differences to
a certain extent; however, some of the variability can be attributed to differences
in methods and assumptions employed in the analysis. The staff is currently work-
ing on identifying, analyzing and reducing sources of variability in fire risk assess-
ments.

Background/Additional Information.

Although different methods and assumptions can result in significant variability
in the fire induced core damage frequency (CDF) estimates, the relative ranking of
fire scenarios and dominant fire areas at a plant are based on relative values of
CDF and not the absolute values. The major objective of the Individual Plant Exam-
ination of External Events (IPEEE) program was not to develop accurate CDF esti-
mates. Rather, the major objectives were for licensees to: (1) Develop an apprecia-
tion of severe accident behavior, (2) Understand the most likely severe accident se-
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quences that could occur at the plant, (3) Gain a qualitative understanding of the
overall likelihood of core damage, and (4) Reduce, if necessary, the overall likelihood
of core damage by modifying, where appropriate, hardware and procedures that
would help prevent or mitigate severe accidents.

Question 12. Given the apparent lack of quality control, how can the NRC imple-
ment a risk-informed inspection program for fire protection next year when stand-
ards for fire risk assessments will not be available until some years later?

Answer. Currently available risk information (generic and plant-specific) and risk
assessment techniques (e.g., those used by the licensees to perform the fire analyses
of the individual plant examination of external events (IPEEE)) and risk assess-
ments (e.g., the results of the plant-specific IPEEE fire analyses) are adequate to
support risk-informed reactor fire protection inspections to a limited extent. In the
future, as risk assessment methods improve and mature, and additional experience
is gained with their application, additional risk insights will be incorporated into
the NRC fire protection inspection program.

The NRC's new reactor inspection and oversight program includes a baseline fire
protection inspection program that is based on long standing fire protection and
post-fire safe shutdown inspection techniques. These techniques include both deter-
ministic and risk assessment techniques designed to ensure that licensees have ade-
quately implemented their fire protection programs and that they provide a suffi-
cient level of fire safety to maintain one train of safe shutdown capability free of
fire damage.

During the fire protection functional inspection program, the NRC used fire risk
insights from the plant IPEEEs to focus the inspections on those plant areas that
present the highest risk from a reactor safety perspective. This same basic approach
has been incorporated into the new baseline fire protection inspection program.

In addition, under the new reactor inspection and oversight program, the NRC
has developed an inspection finding significance determination process. This proc-
ess, which includes both deterministic and risk assessment elements, will be used
by the NRC and the licensees to evaluate fire protection findings, assess their risk
impact, and estimate any potential change in risk they may have on the core dam-
age frequency. Through the implementation of this method, NRC focus can be ap-
plied to important fire protection findings and their resolution.

Question 13. The NRC has strict rules regarding drug use and drug testing for
personnel at nuclear power plants but only vague guidelines regarding overtime and
consequent fatigue, which can cause similar symptoms. As a consequence, it is com-
mon for plant personnel to work several 70 hour weeks in succession.

Why does it not make sense to have strict, enforceable rules on working hours,
as there are for drugs (and as there are on working hours for airline pilots and
truck drivers)?

Answer. By letter dated May 18, 1999, the NRC responded to a previous inquiry
by you and Congressmen Dingell and Klink on this matter. In that response we in-
dicated that we would be reassessing the Commission’s “Policy on Factors Causing
Fatigue of Operating Personnel at Nuclear Power Plants.” The reassessment process
is expected to provide a basis for making a determination concerning whether the
policy should be reaffirmed, revised, or alternative regulatory approaches, such as
rulemaking on working hours, should be pursued. The reassessment is scheduled to
be completed by the end of FY 2000. (See also the response to Question 14.)

Question 14. Given that the NRC is aware of more than one hundred cases of ex-
cess overtime without required approval (and has no records of overtime worked
with approval), and given that it is difficult to determine the effect of fatigue on
safety incidents, why does the NRC plan not to review licensee use of overtime?

Answer. During the development of the NRC's revised reactor oversight process,
the NRC made the decision not to include monitoring of overtime use. This decision
was based on the lack of risk significant findings from past inspections and event
investigations related to working hours and is consistent with the NRC's effort to
focus inspections on risk-significant issues. However, as part of the revised reactor
oversight process, if performance indicators and inspection findings indicate prob-
lems, licensees are expected to determine the root cause of those problems. If the
root cause is in the area of human performance, fatigue is one of the many possible
contributing factors. NRC inspections are conducted to assure that licensees are im-
plementing effective corrective action. In addition, and as noted in response to Ques-
tion 13, the NRC is initiating a reassessment of the policy to ensure that NRC regu-
latory actions are consistent with the risk-significance of this issue. The results of
this reassessment will be considered in making any determination concerning the
NRC's inspection program as it relates to use of overtime and potential personnel
impairment from fatigue.
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Question 15. The Commission recently reversed a decision to provide funding for
state stockpiles of potassium iodide (KI), which had been intended to help protect
the public in the event of a nuclear accident. According to a June 15, 1999 letter
from Chairman Jackson to the Federal Emergency Management Administration
(FEMA), the reversal was in part based on a 1980 NRC policy.

(A) Is there any legal barrier to the Commission funding purchases of Kl for
states that wish to establish stockpiles?

Answer. There is no per se legal barrier to the Commission funding the purchase
of KI for the states that wish to establish stockpiles. The Commission determined
as a policy matter that the NRC will not fund the purchase of Kl for the states.
This decision is consistent with the Commission’s longstanding policy that funding
for state and local emergency response measures has been the responsibility of those
governments working with the licensees. The Commission believes that the overall
cost of KI is minimal when placed in the context of emergency planning.

As a separate matter, the Commission determined as a policy matter that the fed-
eral government should fund regional stockpiles of KI. The Commission stated that
well placed federal stockpiles, in addition to any state stockpiles, is a measure the
federal government should consider. Not every state will elect to have a stockpile
(see Answer 16(A)). Because states are not required to stockpile, the NRC believes
that regional stockpiles may be a prudent and reasonable approach to making Kil
available to emergency response officials in the very unlikely event of a severe reac-
tor accident. These regional stockpiles could be used to supplement local stockpiles,
or when a state without a stockpile decides to use Kl on an ad hoc basis in a nu-
clear emergency. If Congressionally approved appropriations for NRC funding were
suffEie_rt, NRC could consider assisting in the funding of purchasing Kl for regional
stockpiles.

Question 15 (B). If there are policy barriers, has the NRC reexamined those poli-
cies?

Answer. The NRC and FEMA are currently reexamining earlier positions and
policies regarding KI. The goal is to identify the options available to the two agen-
cies to make Kl available to the states.

Question 16. The Commission, in its reversal, also referred to concerns about cost.

(A) How much money would it cost to fund the purchase of Kl for all states?

Answer. In Commission paper SECY-98-264 dated November 10, 1998, the esti-
mated cost of purchasing a supply of KI was between $117K, for two to three states,
and $3.25M for all states with nuclear power plants. These estimates do not include
refurnishing every seven years, as would be required due to its shelf life. The cost
for funding the purchase of Kl depends on the current market price of Kl tablets
and the number of states that would request state stockpiles. In November 1998,
the staff reported an increase in the price of Kl tablets.

The Commission considered the cost to fund all state stockpiles, which, as indi-
cated above, would be about $3.25M in a given year, with replacements necessary
every seven years, in the context of the overall budget. The NRC'’s budget, adjusted
for inflation, is the lowest it has been in more than 20 years. The resources to fund
state stockpiles are not budgeted and would have to be reprogrammed from existing
agency programs. As you know, the House is recommending a $10M reduction in
the appropriation for FY2000 recommended by the President. See H.R. 2605, Title
IV. For these reasons, the Commission’s concerns about costs were considered in the
context of how best to spend limited NRC funds to produce the most comprehensive
and effective national K1 program. (See Answer 15).

Question 16. (B) How much money has the NRC spent studying the Kl issue since
1989?

Answer. The total amount of NRC spending on the KI issue exceeds $2.6M for
last 10 years (1989—1999), based on a conservative estimation in two components:

(1) Approximately 20 FTEs ($2M) of NRC staff was expended during the period of
10 years, with an additional $240K for Rulemaking and support work from Oc-
tober 1998 to August 11, 1999.

(2) $300K was used for a contractor’'s fee for study and publication of NUREG/CR-
6310, on “An Analysis of Potassium lodide (KI) Prophylaxis for the General
Public in the Event of a Nuclear Accident,” which was issued in 1995. The addi-
tional NRC staff support for the NUREG/CR-6310 was 1 FTE ($100K) for FY91-
96.

This question, in the context of the series of questions on this issue seems to sug-
gest that the NRC could have better spent the resources it has used over the past
10 years researching and developing a Kl policy on funding state Kl stockpiles.
Funding for researching and developing a Kl policy is a separate matter from fund-
ing state stockpiles.
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Just as the NRC was required to do in the past, the NRC will need to dedicate
future resources to developing and finalizing changes to NRC regulations and mak-
ing final changes to a national policy on KI. Specifically, funds will need to be ex-
pended to complete the NRC rulemaking requiring licensees to consider using Kl
as part of their emergency planning, and to continue working with FEMA and other
agencies represented on the Federal Radiological Preparedness Coordinating Com-
mittee (FRPCC), to re-evaluate the Federal policy on KI. These resource expendi-
tures are over and above the additional cost of funding state stockpiles.

Question 17. The Commission now supports regional Kl stockpiles. However, the
Director of the (FEMA) stated in a April 29, 1999 letter to the NRC that such stock-
piles would “complicate, not strengthen radiological emergency preparedness.” The
Commission, in its dispute with the EPA over radiation release standards, empha-
sized its superior expertise.

(A) How many emergency preparedness experts does the NRC have on staff, and
how many does FEMA have on staff?

Answer. NRC has about 40 specialists for emergency preparedness and response
in its headquarters and four regions including a Regional State Liaison Officer in
each region who serves as the NRC representative on the FEMA Regional Assist-
ance Committees that assist state and local government officials in emergency plan-
ning. In addition, NRC has a significant number of nuclear and radiological health
scientists, reactor and radiological inspectors, and other technical specialists on its
staff. FEMA has approximately 90 specialists in its radiological emergency pre-
paredness program in headquarters and 9 regions with nuclear power plants.

NRC and FEMA have been working together since the TMI accident in emergency
planning, exercises, and response and have developed complementary roles and re-
sponsibilities. The roles and responsibilities of the NRC and FEMA for radiological
emergency preparedness are defined in NRC and FEMA regulations (10 CFR 50 and
44 CFR 350, respectively) and in a Memorandum of Understanding between the two
agencies. The NRC is responsible for making radiological health and safety decisions
with regard to the overall status of emergency preparedness, and for reactor licensee
oversight and response to radiological events onsite and within the physical and ra-
diological boundaries of the reactor facility. FEMA provides support functions to
NRC during emergency situations and is responsible for offsite coordination of emer-
gency management with state and local governments in the jurisdictions sur-
rounding the reactor facility. NRC has significant resources and expertise in both
technical and radiological areas to deal with reactor operations and events. FEMA
provides specialities dealing with emergency management and associated logistics,
particularly, for coordination with state and local governments and general popu-
lation.

The Commission has directed the NRC staff to work with FEMA to establish and
resolve an a{);]rogriate policy on Kl use and stockpile issues. . i

Question 17. S\I?:{Why do Eou dispute FEMA's conclusions regarding Kl stockpiles?

Answer. The C and FEMA are in agreement on many aspects of the KI issue.
On June 14, the Commission published a proposed rule requiring licensees to con-
sider, as part of their emergency planning, the prophylactic use of Kl as a supple-
ment to evacuation and sheltering. See Proposed Rule, 64 Fed. Reg. 31,737. Both
the NRC and FEMA agree that the states will make the final decision whether to
include KI for the general public in their emergency preparedness (EP) programs.
The Commission believes that the overall cost of Kl is minimal when placed in the
context of emergency planning. .

However, as we State in response to Question 15(A), because states are not re-
quired to stockpile, the NRC believes that regional stockpiles may be a prudent and
reasonable approach to making Kl available to emergency response officials in the
very unlikely event of a severe reactor accident that includes a significant early
radioiodine component. The NRC is confident, based on a long record of coordination
and cooperation between the two agencies, that the NRC and FEMA staffs will suc-
cessfully resolve the KI stockpile issue. . . o

Question 18. How much radioactive solid materials by volume and by radioactivity
have been released or cleared from regulatory control either on a “case-by-case”
basis or through other exemption processes?

Answer. The NRC has approved specific releases of solid material on a case-by-
case basis from NRC facilities. Over the past year, these releases include an esti-
mated 5000 metric tons of calcium fluoride with a low enriched uranium activity
of approximately 3 pCi/g and an estimated 175,280 pounds of calcium fluoride with
a natural uranium activity of approximately 7 pCi/g. In both cases, there would be
little, if any impact to workers or members of the public.

To put these releases in perspective, the Environmental Protection Agency encour-
ages the recycling of coal ash, with a natural uranium activity that may be an order
of magnitude or more higher, in building materials. Naturally occurring radioactive
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materials at these or higher levels can also be found in fertilizers and other con-
sumer products.

Question 19. How much NRC resources (budget and staff, including contracts)
have been and are projected to be used to issue standards for clearance or release
of radioactive material from regulatory control?

Answer. Prior to FY 1999, NRC expended $2.6 million contract support to develop
NUREG-1640, “Radiological Assessments for Clearance of Equipment and Materials
from Nuclear Facilities” for use in developing regulations. This report contains the
technical basis for calculating doses from release of solid materials.

NRC has budgeted an additional $6.5 million (30 FTE and $3.5 million contract
support) over the next 3 ° years to develop regulations, if necessary.

Question 20. In an attachment to a May 3, 1999 letter to me, NRC staff noted
that “The NRC regulatory oversight and authority does not extend to the U.S. off-
site electrical grid system,” and that “FERC and NERC have not identified to the
NRC the need to keep particular nuclear power plants running during the Y2K
transition.”

(A) If the NRC’'s mandate is the public health and safety at nuclear power plants,
and no specific need for power has been identified, why does the NRC propose to
allow licensee to violate health-based regulations in order to increase stability of the
grid?

Answer. The NRC does not propose to allow licensees to violate health-based regu-
lations. If there is a need for power, the NRC proposes to exercise discretion upon
balancing the need for power with the public health and safety or common defense
and security of not operating against potential radiological or other hazards associ-
ated with continued operation. The NRC will exercise discretion only when it is
clearly satisfied that safety will not be unacceptably affected by exercising the dis-
cretion.

The NRC enforcement policy allows the exercise of enforcement discretion in cer-
tain situations to allow continued plant operation when it does not present an
undue risk to public health and safety and is in the public interest. This is con-
sistent with NRC'’s mandate to assure public health and safety.

The following is a summary of the interim enforcement policy published in the
Federal Register of Friday, July 30, 1999 (64 Fed. Reg. 41474) that will govern the
exercise of enforcement discretion by the NRC staff. The policy would be imple-
mented when licensees of operating nuclear power plants find it necessary to devi-
ate from license conditions, including technical specifications (TSs), in those cases
in which Y2K-related complications would otherwise require a plant shutdown that
could adversely affect the stability and reliability of the electrical power grid. This
policy does not extend to situations in which a licensee may be unable to commu-
nicate with the NRC. The policy is effective August 30, 1999 and will remain in ef-
fect through January 1, 2001. This policy only applies during Y2K transition or roll-
over periods (December 31, 1999, through January 3, 2000; February 28, 2000,
through March 1, 2000; and December 30, 2000, through January 1, 2001). During
these periods, a licensee may contact the NRC Headquarters Operations Center and
seek NRC enforcement discretion with regard to the potential noncompliance with
license conditions, including TSs, if the licensee has determined that:

(a) Complying with license conditions, including TSs, in a Y2K-related situation
would require a plant shutdown;

(b) Continued plant operation is needed to help maintain a reliable and stable grid;
and

(c) Any decrease in safety as a result of continued plant operation is small (consid-
ering both risk and deterministic aspects), and reasonable assurance of public
health and safety, the environment, and security is maintained with the en-
forcement discretion.

Licensees are expected to follow the existing guidance as stated in NRC Inspec-
tion Manual Part 9900 for Notices of Enforcement Discretion to the maximum ex-
tent practicable, particularly regarding a safety determination and notification of
NRC. A licensee seeking NRC enforcement discretion must provide a written jus-
tification, or in circumstances in which good cause is shown, an oral justification fol-
lowed as soon as possible by written justification. The justification must document
the need and safety basis for the request and provide whatever other information
the NRC staff needs to make a decision regarding whether the exercise of discretion
is appropriate. The NRC staff may exercise enforcement discretion on the basis of
balancing the public health and safety or common defense and security of not oper-
ating against potential radiological or other hazards associated with continued oper-
ation, and a determination that safety will not be unacceptably affected by exercising
the discretion. The Director of the Office of Nuclear Reactor Regulation, or designee,
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will advise the licensee whether the NRC has approved the licensee’s request and,
if so, will subsequently confirm the exercise of discretion in writing.

Enforcement discretion will only be exercised if the NRC staff is clearly satisfied
that the action is consistent with protecting public health and safety and is war-
ranted in the circumstances presented by the licensee.

Although the NRC's oversight of the electric grid system does not extend into the
design and operation of the entire grid, it covers the design and operation of the
grid at its interface with the nuclear power plant, since the offsite power system
is the primary and preferred source of power for the functioning of structures, sys-
tems, and components important to safety.

Although NERC has not identified the need to keep specific nuclear power plants
running during Y2K transitions, the need to have many types of generating units
and sufficient reserve capacity on line as a precaution against Y2K events has been
identified. Should a Y2K problem lead to the common-cause system or device failure
and consequent loss of a particular group of generation facilities, such as gas-fueled
generation stations, then the remaining mix of generation units and reserves would
need to make-up the loss. Nuclear units operating during the Y2K transitions have
been factored into the overall strategy for preparing the electric power systems of
North America for transition into the year 2000.

Question 20. In an attachment to a May 3, 1999 letter to me, NRC staff noted
that “The NRC regulatory oversight and authority does not extend to the U.S. off-
site electrical grid system,” and that “FERC and NERC have not identified to the
NRC the need to keep particular nuclear power plants running during the Y2K
transition.”

(B) How will the NRC evaluate a licensee’s oral justification that is delivered by
phone?

Answer. During the Y2K transition, in support of the regulatory response facet
of the NRC Y2K Contingency Plan, the appropriate NRC staff will be available at
the NRC Headquarters Operation Center, prepared to process enforcement discre-
tion requests related to the Y2K problem. As stated in the summary of the interim
enforcement policy above, an oral justification supporting the licensee request for an
enforcement discretion must be followed by a written justification. Based on the
staff's evaluation of licensee request and justification, the Director of Nuclear Reac-
tor Regulation, or designee, will orally advise the licensee whether the NRC will ex-
ercise enforcement discretion, and, if so, will subsequently confirm with a written
a notice of enforcement discretion. The NRC will also have inspectors at all nuclear
power plant sites to provide on-site evaluation of the licensee’'s requests and jus-
tifications.

Question 21. (A) How will cleanups differ, and at what types of sites, if the clean-
up standards are those favored by the NRC vs. those proposed by the EPA?

Answer. NRC published a final rule establishing radiological criteria for decom-
missioning in July 1997. This rule established 25 millirem per year (mrem/yr) from
all potential exposure pathways as the acceptable criterion for release of licensed
sites for unrestricted use. This dose limit is coupled with the provision that the dose
be As Low As is Reasonably Achievable (ALARA). EPA believes that this is not pro-
tective of the public health and the environment and stated that 15 mrem/yr from
all pathways, with separate limits established for groundwater, is acceptable. The
EPA limits on groundwater would be the maximum contaminant levels (MCLs)
specified in 40 CFR 141, National Primary Drinking Water Regulations. We note
that EPA has not promulgated its 15 mrem/yr standard nor its position that drink-
ing water MCLs should be applied to groundwater by rulemaking. It has done so
by guidance documents not subject to an Administrative Procedure Act rulemaking
process. A proposed rule was withdrawn by the EPA in December 1996 when it was
heavily criticized in the interagency discussions conducted by the OMB's Office of
Information and Regulatory Affairs.

The NRC has taken the position (Chairman Jackson letter to Senator John H.
Chafee, dated July 16, 1998) that a 25 mrem/yr all-pathways dose criterion provides
a dependable, risk-based regulation that is consistent with the recommendations of
national and international scientific organizations. The NRC has performed exten-
sive cost-benefit analyses for the application of MCLs for radionuclides in ground-
water at, or near, decommissioned sites in the voluminous generic environmental
impact statement that accompanied the rule and has found that it is not appro-
priate. For example, strontium-90 remediation by the pump and treat method to
achieve the current EPA MCL of 0.06 mrem/yr would cost $23 billion/death averted
according to the GEIS.

EPA has neither established, nor proposed, a generally applicable environmental
standard for the cleanup of radiologically contaminated sites. EPA has provided
guidance that an all-pathways standard of 15 mrem/yr, in conjunction with a sepa-
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rate groundwater standard based on the maximum contaminant levels (MCLs) es-
tablished under the Safe Drinking Water Act, should be applied to such sites. Al-
though concentration goals for cleanup are site, radionuclide, and scenario depend-
ent, under NRC regulations. given the same exposure scenario and assumptions, the
cleanup of building surfaces, soil and/or groundwater would likely be marginally less
by an insignificant amount from the public health and safety perspective. In addi-
tion, in these cases, less low-level radioactive waste would be generated. In addition,
it is likely that imposition with the MCLs would require more complex final surveys
to demonstrate compliance for some sites and potentially great costs for no safety
benefit. Indeed, the GEIS found potential net negative health effects for soil cleanup
to EPA levels at reference facilities because the marginal safety benefits of removing
slightly radioactive soil in large quantities are more than offset by the negative
health effects of transporting the material.

In some cases, compliance with the MCLs could require additional groundwater
treatment that would not be required under the NRC regulation. Such treatment
could significantly delay the completion of decommissioning. In other cases, use of
MCLs may be less protective than NRC's all-pathways standard because: the MCLs
are based on a modeling approach that has not been updated since 1963 to reflect
the current technology on the uptake and potential doses resulting from ingestion
of radionuclides through drinking water; MCL requirements do not cover all radio-
nuclides; and the use of MCLs would not provide a consistent risk standard for dif-
ferent radionuclides because the dose?! at the current MCLs2 can range from 0.01
millirem/year for the radionuclide promethium-147 to 30 millirem/year for thorium-
232.

Affected facilities would include a cross-section of medical, academic, and indus-
trial facilities; fuel cycle facilities; research reactors; and power reactors.

Question 21. (B) At what fraction of NRC-licensed facilities would the cleanups
be affected?

Answer. based on a review of the types of licensees that would be required to sub-
mit a decommissioning plan to NRC for approval prior to license termination, ap-
proximately 40% of NRC-licensed facilities required to submit a decommissioning
plan could be affected. It is estimated that the same percentage of Agreement State
facilities would also be affected.

Question 22. (A) Is the dispute between the EPA and the NRC solely that of a
15 mrem standard versus a 25 mrem standard?

Answer. No, the disagreement between the EPA and the NRC is broader than
that of a 15 mrem standard versus a 25 mrem standard. The agencies also disagree
on the need to demonstrate compliance with standards for individual pathways (e.g.,
drinking water/groundwater) versus demonstration of compliance with an all-path-
ways standard.

The NRC has taken the position (Chairman Jackson letter to Senator John H.
Chafee, dated July 16, 1998) that 25 mrem/yr all-pathways dose criterion provides
a dependable risk-based regulation that is consistent with the recommendations of
national and international scientific organizations. The EPA faults the NRC for not
establishing a separate, specific requirement for the groundwater pathway that in-
corporates requirements to meet specified maximum contaminant levels (MCLs).
The NRC has performed extensive cost-benefit analyses for the application of MCLs
for radionuclides in groundwater at or near decommissioned sites in the voluminous
GEIS that accompanied NRC's rule and has found that it is not appropriate. For
example, Sr-90 remediation by the pump and treat method to achieve the current
EPA MCL of 0.06 mrem/yr would cost $23 billion/death averted according to the
GEIS. The NRC also believes that in some instances the application of MCLs in
groundwater may be less protective than NRC's all-pathways standard because: (1)
the MCLs are based on a modeling approach that has not been updated in over 30
years, (2) MCL requirements do not cover all radionuclides, and (3) MCLs do not
provide a consistent risk basis for license termination or waste disposal.

The health effects of 15 mrem/yr versus 25 mrem/yr are often characterized by
EPA as a 2x10— (2E-4) difference in lifetime cancer mortality. This is based on a
linear no threshold model for estimating the effects of radiation, which national and
international advisory bodies recommend be used by regulators. However, these bod-
ies also recognize that applying the model at low doses and low dose rates is a very
large extrapolation from where health effects have actually been demonstrated, pri-
marily in Hiroshima and Nagasaki survivors who received more than 20,000 mrem

1Calculated using EPA-570/9-76-003, “National Primary Drinking Water Regulations,” Appen-
dix B methodology.

2Calculated using EPA-520/1-88-020, “Federal Guidance Report No. 11,” Dose Conversion Fac-
tors for Ingestion.
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in a very short time period. That is why they recommend a 100 mrem/yr public dose
limit and the use of constraints on the order of 25-30 mrem/yr within that limit for
exposures to any individual source of radioactivity. The advisory bodies recognize
the possibility that there is potentially no health benefit in reducing exposures at
these very low levels, less than 10% of natural background radiation.

Question 22. (B) What other aspects of the site release standards could be affected
by the proposed amendment?

Answer. The proposed amendment would allow licensees to demonstrate compli-
ance with a single all-pathways individual dose limit versus demonstration of com-
pliance with two standards, an all-pathways standard and an individual pathway
standard (e.g., groundwater).

Question 22. (C) Do the EPA and the NRC disagree on the degree of risk exposed
individuals should undergo, on the risk posed by a given level of radiation, or both?

Answer. The NRC and the EPA generally agree on the risk posed by a given level
of radiation and on the maximum total dose to an individual from all sources (i.e.,
100 mrem/yr), although the NRC believes that there is great uncertainty of the risk,
if any, posed by low levels of radiation. However, the NRC and the EPA disagree
on the degree of risk that is acceptable for exposed individuals from a single source.
For example, the NRC has proposed an annual, all-pathway, individual dose limit
of 25 mrem/yr (1.25 x 10-5 annual risk of fatal cancer) in its proposed regulations
for disposal of high-level waste at Yucca Mountain (10 CFR Part 63) and in its final
regulation establishing radiological criteria for license termination (10 CFR Part 20
Subpart E). The EPA has commented that NRC's regulation is not protective and
recommends the individual dose limit be reduced to 15 mrem/yr (7.5 x 10-¢ annual
risk of fatal cancer). However, although the risk levels are different, because of the
uncertainty in the linear no threshold hypothesis and the risk estimates themselves,
the NRC believes that 25 mreml/yr is fully protective of public health and safety.

The EPA and the NRC also disagree on the need for separate requirements (i.e.,
maximum contaminant levels or MCLs) to protect groundwater. NRC believes that
an all-pathway dose limit protects individuals from all pathways including ground-
water. Thus, NRC considers separate requirements for groundwater protection un-
necessary. Additionally, protection of groundwater, at levels dictated by MCLs for
any organ, can require a level of protection more than 100 times more restrictive
than the all-pathway dose limit (e.g., the MCL for iodine-129 dose to the thyroid
contributes only 0.1 mrem/yr to the individual dose limit of 25 mrem/yr). NRC is
not aware of any health and safety basis for limiting annual dose to fractions of a
millirem.

The NRC fully considered the 15 mrem/yr versus 25 mrem/yr all-pathways stand-
ard in its rulemaking on the license termination rule. A majority of commenters
suggested a 25 mrem/yr or higher standard. Other commenters supported essen-
tially a zero standard—no radiation above background should remain. EPA was al-
most unique in supporting 15 mrem/yr. As noted above, international and national
standards bodies recommend 25-30 mrem/yr as a constraint for any given exposure
within an overall 100 mrem/yr public dose standard. Also as noted above, the volu-
minous GEIS accompanying the NRC rule demonstrated very large costs for very
little benefit in reducing the decommissioning unrestricted release standard from 25
mrem/yr to the APA’s proposed 15 mrem/yr plus groundwater application of MCLs.
Indeed, in many cases there was a net negative health effect as a result of the addi-
tional cleanup.

Question 23. (A) Would releases from any sites under NRC's proposed standards
likely exceed maximum contaminant levels permitted under the Safe Drinking
Water Act?

Answer. Because NRC's regulation is an all-pathways dose limit, and this regula-
tion exceeds some of the MCLs, it is possible that releases from some sites under
the NRC standard could exceed the maximum contaminant levels.

Compliance with the maximum contaminant levels (MCLs) can be very restrictive
because: (1) MCLs for certain radionuclides limit doses to levels significantly below
NRC's proposed all-pathway dose limit (e.g., the MCL for iodine-129 is limited by
the dose to the thyroid, which contributes only 0.1 mrem/yr to the all-pathways indi-
vidual dose limit of 25 mrem/yr), and (2) EPA has applied groundwater protection
requirements to small volumes of water (i.e., applied to any portion of a special
source of ground water), rather than to water that is indeed likely to be consumed
as drinking water.

The NRC also believes that the application of radionuclides in groundwater may
be less protective than the NRC's all-pathways regulation because: (1) the MCLs are
based on a modeling approach that has not been updated in over 30 years, (2) MCL
requirements do not cover all radionuclides, and (3) MCLs do not provide a con-
sistent risk basis for license termination or waste disposal.
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For the proposed high-level waste repository at Yucca Mountain, application of
MCLs to small volumes of water (e.g., 10 acre-ft or approximately 12 thousand cubic
meters) could require the repository to be, in essence, a zero-release facility. It
would be difficult for the Department of Energy to demonstrate zero releases over
the proposed compliance period of 10,000 years at any site, except for a site in nat-
ural salt formations which generally have no potable groundwater associated with
them. For example, the groundwater issue did not arise at the Waste Isolation Pilot
Plant because of the absence of potable groundwater at that facility.

Question 23. (B) How would this arise?

Answer. For decommissioning sites, MCLs could be exceeded at sites where
groundwater is the principal exposure pathway. In the high-level waste repository
program, MCLs could be exceeded in several situations. First, MCLs could be ex-
ceeded if the compliance demonstration is required to assume a small volume of
water is mixed with releases from a relatively small number of waste packages (e.g.
approximately 10 waste packages). Conversely, MCLs could be exceeded if releases
from a larger number of containers (i.e., hundreds of waste packages or a few per-
cent of the total number of waste packages in the repository) are mixed with larger
volumes of water (e.g., 100,000 cubic meters of water or more). In each of these
cases, the most restrictive MCL would be a projected dose of iodine-129 to the thy-
roid. That dose, in terms of total effective dose equivalent (TEDE), would be 0.1
mrem/yr, a small fraction of the dose limit of 25 mrem/yr TEDE in 10 CFR Part
63. NRC is not aware of any health and safety basis for limiting annual dose to frac-
tions of a millirem.

Question 24. (A) How could the dispute between the EPA and the NRC over radi-
ation standards be resolved other than by amending Superfund?

Answer. Other alternatives include: (1) amending the Atomic Energy Act of 1954
to remove joint jurisdiction by NRC and EPA; (2) establishment of a Congression-
ally-mandated cleanup standard; (3) establishment of a generally applicable envi-
ronmental standard by the EPA within its regulations with which NRC would be
required to comply; and (4) recognition by the EPA that the NRC's regulation is pro-
tective of the public health and safety and the environment.

We believe that the EPA’'s commitment to its current regulatory approach differs
so significantly from the NRC's support of fundamental radiation protection stand-
ards as described in national and international standards, that a Congressional res-
olution of these differences is desirable.

Question 24. (B) Would the proposed amendments have broader implications for
EPA's oversight of closed NRC-licensed facilities than just the radiation standards?

Answer. No, the proposed amendments would not impact the EPA’s oversight of
non-radiological contaminants at NRC-licensed facilities. In fact, the NRC and the
EPA have a generally successful working relationship at NRC-licensed facilities that
are contaminated with mixed waste (i.e., waste that contains both hazardous waste
subject to the Resource Conservation and Recovery Act and radioactive waste sub-
ject to the Atomic Energy Act) and in developing joint regulatory guidance for mixed
waste. The proposed amendments will not impact this relationship.

Question 25. Why should neighbors of nuclear power plants not receive the same
level of protection that people who live near Superfund sites receive?

Answer. We believe that an equivalent level of protection is achieved after consid-
ering the methods used in applying the dose standard. NRC's 25 mrem/yr dose limit
also includes a provision that the dose must be as low as is reasonably achievable
(ALARA). This ALARA provision will generally achieve doses less than 25 mrem/
yr. Actual doses will also be less than the 25 mrem/yr limit because of the conserv-
atism built into dose modelling and resultant projections. Because of the uncertain-
ties involved in such projections, the models used by NRC use several layers of con-
servatism. The combined effect of NRC's ALARA requirement and the conservatism
used in estimating dose for determining compliance, will generally result in actual
doses significantly less than NRC's dose limit.

The approach suggested by EPA results in the imposition of the CERCLA risk
range (i.e., 10 to 104 on radionuclides. The CERCLA guidance indicates that a
risk level of 104 is a level of protection that is not to be exceeded and that NRC's
25 mrem/yr dose criterion is not protective because it would exceed that level.

NRC has reached the following conclusions regarding this risk range and its ap-
plication: (1) EPA’s derivation of 10 as a protective value appears to be a policy
Jjudgement, and is inconsistent with international findings, (2) EPA inaccurately
states that NRC's rule is not protective, and (3) EPA inconsistently uses its protec-
tive value of 10-4. These conclusions are discussed in the enclosure.

Enclosure: Discussion of NRC Concerns with EPA’s CERCLA Guidance Contained
in the December 12, 1997 letter from Chairman Jackson to Carol Browner on Estab-
lishment of Cleanup Levels for CERCLA Sites with Radioactive Contamination
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DiscussioN oF NRC CoNCERNS WITH EPA’'s CERCLA GUIDANCE

1. EPA’s derivation of 10 as a protective value appears to be a policy judgement,
and is inconsistent with international findings.

The CERCLA guidance indicates that a risk level of 10 is a level of protection
that is not to be exceeded and that the 25 mrem/yr dose criterion in NRC's final
rule is not protective because it would exceed that level. A rationale for EPA’s value
of 104 can be found in a Federal Register notice (FRN) for EPA’s “National Emis-
sion Standards for Hazardous Air Pollutants (NESHAPS)” under the Clean Air Act
(54 FR 38044, September 14, 1989). The FRN notes that in the Vinyl Chloride deci-
sion the EPA was directed to determine an acceptable risk level based on a judge-
ment of what risks are “acceptable in the world in which we live”. In response to
the Vinyl Chloride decision [Natural Resources Defense Council, Inc. v. EPA, 824
F.2d at 1146 (D.C. Cir. 1987)], the FRN indicates that EPA compiled a review of
societal risks to place risk estimates in perspective and to provide background and
context for the EPA’s judgement on acceptability of risks “in the world in which we
live”. The FRN states that individual risk of premature death in EPA’s survey
ranged from 10-! to 107, and that the level of approximately 10— is within the
range for individual risk in the survey and at a value that comports with many pre-
vious health risk decisions by EPA. The EPA risk value is applied in the CERCLA
context [see 55 FR at 8715 (March 8, 1990)].

The International Commission on Radiation Protection (ICRP) and the National
Council on Radiation Protection and Measurements (NCRP) use an approach similar
to EPA's in setting an acceptable risk level. ICRP and NCRP are organizations
which are chartered, and internationally recognized, for the development of basic ra-
diation protection standards. Their findings are contained in ICRP Publication 60
and in NCRP No. 116, respectively. Based on their review of health and societal
issues, both documents (while acknowledging the difficulty of setting standards for
an “acceptable” public dose limit) arrive at 100 mrem/yr as a level that can be said
to be acceptable. NCRP 116 notes that this value includes a review of risks of mor-
tality faced by the public. The ICRP and NCRP approaches further reduce their 100
mrem/yr limit by the principle of “optimization,” which includes considerations of
constraints and cost-effectiveness.

Using the principles of setting of “individual dose and risk limits” and “optimiza-
tion of protection” (noted above) and an additional margin to allow for the potential
for exposure to more than one radiation source, the NRC issued a final rule on radi-
ological criteria for license termination. The rule includes a dose criterion of 25
mrem/yr and further reduction based on ALARA (62 FR 39058, July 21, 1997).

The EPA approach of setting an acceptable risk level in the context of reviewing
risks acceptable in society is similar to that followed by ICRP and NCRP, but, clear-
ly, is no more scientifically credible than the ICRP or NCRP reports. The FRN on
NESHAPs acknowledges that because of the uncertainties over health effects, EPA’s
decision will depend to a great extent on policy judgement. Therefore, there is no
reason to conclude that risk limits set through EPA’s process are any more appro-
priate for protection than those set by ICRP and NCRP, nor is there a reason to
conclude that NRC's rule is not protective.

2. EPA inaccurately states that NRC's rule is not protective

The CERCLA guidance does not address several items which will further lower
the estimated risk from the implementation of NRC's rule. These items are inherent
either in the NRC rule or in the characteristics of radioactive materials and include
the following:

a) the requirement in the NRC rule that doses be reduced below the rule’s dose cri-
terion through the ALARA (“as low as reasonably achievable”; defined in 10
CFR 20) process further lowers the risk for the large majority of NRC sites;

b) radioactive decay of key contaminant nuclides which, for the large number of
NRC facilities with contaminant nuclides with half-lives equal to 30 years or
less, will result in reduction of the risk near or below that which EPA finds pro-
tective; and

c) the uncertainties associated with estimating risks from radiation at such low dose
levels. Although NRC indicated in the FRN for its final rule (at 62 FR 39062)
that it was not altering its policy regarding use of the linear non-threshold
model as part of the rulemaking, the FRN also stated that there are uncertain-
ties as to whether adverse radiation effects occur at all at the low levels of radi-
ation being discussed. The actual risk from 25 mrem/yr is well within the
boundaries of scientific uncertainty regarding the magnitude of the actual
health effects at these low doses. Whether or not health effects result from a
dose as small as 100 mrem is uncertain, as evidenced by the following state-
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ment of the Committee on the Biological Effects of ionizing radiation (BEIR V)
in its 1990 report:
Studies of populations chronically exposed to low-level radiation, such as
those residing in regions of elevated natural background radiation, have not
shown consistent or conclusive evidence of an associated increase in risk of
cancer.
This same point was made in a recent safety evaluation report for National Aer-
onautics and Space Administration (NASA) Cassini mission (July 31, 1997),
that EPA participated in, which referenced a Health Physics Society position
noting that, “below 10 rem the risk of health effects are either too small to be
observed or are non-existent.” Further, the Cassini report concluded that at the
low individual dose rates expected that there is a high probability that there
will be no resultant latent cancers.

3. EPA inconsistently uses its protective value of 104

The CERCLA guidance states that the 25 mrem/yr dose criterion in NRC’s rule
results in an estimated lifetime risk of cancer incidence of 5x10— and that this is
not protective compared to 104 On the other hand, the CERCLA guidance states
that a 15 mrem/yr dose standard (estimated lifetime risk of cancer incidence of
3x104) is acceptable because “3x10— is essentially equivalent to the presumptively
safe level of 104" (the CERCLA guidance cites to the Clean Air Act rulemaking (54
FR 51677) as the basis for this equivalence).

The CERCLA guidance statements are inconsistent and raise two specific issues.
First, it is not apparent why one value would be considered unacceptable while the
other is acceptable even though both exceed the 10— risk level. Second, EPA uses
cancer incidence to assess acceptability of the radiation dose levels compared to the
104 value, even though the FRN on NESHAPS (54 FR 38044) indicates that the
value of 104 was based on a survey which resulted in a range of lifetime risk of
premature mortality to be 10-1 to 10-7. Thus, the point of comparison for assessing
acceptability of the risk should be premature mortality. Further, it should be noted
that the NCRP and ICRP use cancer mortality as the basis for their decisions. If
the risk coefficient for mortality is used, the calculated estimate of lifetime risk from
25 mrem/yr is 3.8x10—4 (based on a risk coefficient of 5x10— versus 7x10— for inci-
dence), which approximates the 3x104 value that EPA concluded as essentially
equivalent to the protective value 104.

Question 26. In recommending elimination of the foreign ownership restrictions in
the Atomic Energy Act, has the NRC obtained the concurrence of agencies respon-
sible for defending the U.S. from national security threats, including the Depart-
ment of Defense, the Joint Chiefs of Staff, the Director of Central Intelligence, and
the Director of the Federal Bureau of Investigation? If not, why not? If so, please
provide written copies of each agency’s concurrence for the record.

Answer. The Commission forwarded this legislative proposal, along with others
that have now been incorporated into H.R. 2531, to the Office of Management and
Budget (OMB), which normally circulates such proposals among Executive Branch
Agencies for the purpose of obtaining their views. OMB has informed us that it pro-
vided the NRC draft submission to several agencies, including the Department of
Energy, the Department of Defense, the Department of Justice, the Department of
State and the National Security Council. According to OMB, none of these agencies
objected to the proposal recommending elimination of the foreign ownership restric-
tion.

With respect to components of a Department, such as the Federal Bureau of In-
vestigation (which is a component of the Department of Justice), we understand that
OMB generally leaves it to the cognizant Department to determine which of its com-
ponents should be consulted during the Departmental review of proposed legislation
forwarded by OMB. In addition, we understand that OMB does not customarily cir-
culate proposals to the Central Intelligence Agency.

Any substantive or editorial comments received by OMB are provided to the agen-
cy proposing the legislation. OMB does not provide the proposing agency (in this
case, NRC) with copies of written responses of approval or “no comment” that OMB
has received.

Question 27. If the foreign ownership restrictions of the Atomic Energy Act are
repealed, on what basis would the NRC determine whether a particular foreign ac-
quisition would be “inimical to the common defense and security,” the standard
under which you testified that such acquisitions would be reviewed?

Answer. If the proposed legislation were enacted, the Commission would consider
a number of factors in making its common defense and security finding. Among the
considerations would be the overall state of relations between the United States and
the foreign nation; the nonproliferation credentials of the applicant’'s nation and
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whether that nation supports international terrorism. If the Commission has any
common defense and security concerns, the Commission would presumably consult
with the Executive Branch before making its statutory findings on the application.

Question 28. If U.S. relations with the home country of a foreign owner of a U.S.
nuclear plant deteriorated following the acquisition, so that such ownership now
threatened the common defense and security, would the NRC be able to revoke a
license or order a divestiture?

Answer. The Atomic Energy Act and the Commission’s regulations do not permit
foreign entities to directly own nuclear power plant facilities. To the extent that a
foreign interest owns or controls to some degree a licensee, a negation action plan
would have been in place to insulate any matters that might affect common defense
and security from the foreign interest, even if the foreign interest was associated
with a friendly nation. Thus, if U.S. relations with the respective nation of the for-
eign interest deteriorated, the foreign ownership or control should not be able to
have any impact on the common defense and security by reason of the negation ac-
tion plan. In general, the NRC could revoke a license or take other regulatory action
if at any time after the issuance of the license it determined that possession of the
license would be inimical to the common defense and security.

Question 29. If there was an accident at a nuclear plant and the U.S. subsidiary
or affiliate of a foreign owner lacked substantial assets other than the plant itself,
or failed to obtain sufficient insurance coverage, could we be sure that the victims
would be able to obtain damages from the assets of a foreign parent?

Answer. The Price-Anderson Act does not contemplate victims needing to seek
damages from the assets of any licensee that has suffered a serious nuclear acci-
dent. The long-standing provisions and practices dealing with the damages that
could be associated with an accident at a nuclear power plant are intended to assure
that potential victims are adequately compensated irrespective of plant ownership.

Under the Atomic Energy Act, all commercial nuclear power plants require a li-
cense to operate; under the Price-Anderson Act a condition of that license requires
that the plant be covered by the maximum commercial insurance available. The
NRC receives endorsements of the policies, and, therefore, has assurance that the
maximum commercial insurance coverage is in effect.

The Price-Anderson Act further provides that every operating nuclear power plant
participate in a pool with retrospective premium obligations. That is, the require-
ment to pay damages is not initiated until there is an accident sufficiently large
that it appears that the damages will exceed the amount of commercial insurance
coverage. The industry pool covers all damages up to the limit of liability for the
nuclear incident. The value of the industry pool is now of the order of $9 billion.

Only if damages were to exceed the value of the industry pool would Congress
be called upon to consider whether to compensate for additional damages and, if so,
the amount and the means.

Question 30. Is it fair to ask the U.S. taxpayer under Price-Anderson insurance
coverage to pick up the costs of a catastrophic nuclear accident caused by a foreign
company operating on U.S. soil?

Answer. Insurance coverage under the Price-Anderson Act is not funded by U.S.
taxpayers.

As explained in the response to Question 29, above, every operating nuclear power
plant has obtained coverage to the maximum insurance coverage available. Addi-
tional coverage is provided under the Price-Anderson scheme; that coverage does not
rely upon U.S. taxpayer funding for the payment of damages in the event of an acci-
dent at a nuclear power plant. Only if the damages exceed combined funds of the
required maximum insurance coverage available and of the required nuclear power
reactors’ own required pool would Congress be called upon to consider how best to
deal with that situation. Furthermore, It is notable that none of the funds available
under the Price-Anderson scheme may cover damage to the nuclear power plant
itself. The funds are entirely reserved for third party liability, that is, for those
other than the licensees and their workers. (Workers receive compensation pursuant
to Workmen’'s Compensation laws.)

Question 31. (A) What do you anticipate the length of a combined construction and
operating license would be (from the date the license was issued) under the NRC
proposal?

Answer. The length of a combined license would be 40 years, in accordance with
Section 103.c of the Atomic Energy Act of 1954 (1954 Act).

The NRC has requested a legislative clarification to the 1954 Act to eliminate the
uncertainty associated with the duration of operation under a combined license. The
NRC's proposal is that the start of the 40-year period begins after completion of con-
struction, when the Commission makes the finding required by 10 CFR 52.103(g).
Since, under the older two-step licensing process, the operating license for a facility
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became effective immediately upon issuance of such a license, the duration of oper-
ation of the facility could be a full 40 years. There is no reason why the potential
duration of operations under a combined license should be less.

Question 31. (B) Would there be any upper bound on the total length of the li-
cense?

Answer. A combined license issued under 10 CFR Part 52 would be limited to 40
years, in accordance with Section 103.c of the Atomic Energy Act of 1954. The li-
censee could request a renewed operating license (not to exceed 20 years) under 10
CFR Part 54.

Question 32. | understand the proposal to eliminate NRC antitrust review is in-
cluded in the President’s electricity restructuring proposal. Wouldn't a comprehen-
sive electricity restructuring bill that addressed broader market power concerns be
a more appropriate forum in which to consider this review?

Answer. NRC’s antitrust proposal is contained in both the Administration’s elec-
tricity restructuring bill (H.R. 1828) and NRC's Authorization Bill for Fiscal Year
2000 (H.R. 2531). Enactment of the antitrust review elimination proposal through
either of these bills would be welcomed by the Commission.

NRC'’s antitrust reviews are duplicative of other Federal agencies’ efforts, and con-
tinuing this agency’'s efforts in this area is wasteful of its resources and contrary
to the objective of streamlining government. Thus, even absent an electricity re-
structuring proposal, it would make sense for the NRC to go forward with a pro-
posal to eliminate NRC antitrust reviews. For this reason, an NRC authorization
bill is also an appropriate forum in which to consider a proposal to eliminate NRC
antitrust reviews.

Question 33. (A) Do you think that removing a requirement that hearings on ura-
nium enrichment facilities be “on the record” will enhance public confidence in the
NRC? If so, how?

Answer. Removing the requirement that hearings on licensing of uranium enrich-
ment facilities be “on the record” will provide the Commission with the same flexi-
bility to determine the hearing procedures appropriate for such a hearing as the
Commission already has with respect to other adjudicatory hearings regarding NRC
licensing held under section 189 of the Atomic Energy Act. The Commission has the
discretion to determine the degree of formality required in the latter proceedings,
and is of the view that having such discretion is beneficial to the public.

Hearings that are required to be “on the record” must conform to the more elabo-
rate formalities prescribed by the Administrative Procedure Act, and if not appro-
priately disciplined, can be inefficient, protracted, and costly to both the government
and the parties to the proceedings. The high cost, length, and formality of even well-
disciplined proceedings can discourage public participation. We know of no other
technical agency in the Federal government makes scientific and technical decisions
in trial-type hearings. In fact, EPA, in its comments on our proposed standards for
the nation high-level waste repository, recommended against formal proceedings, as
did the DOE advisory committee that recommended in 1996 that DOE's self-regula-
tion of its own nuclear facilities be replaced by external regulation. In fact, more
and more Government agencies have been exercising greater flexibility in deter-
mining the appropriate hearing process in their adjudicatory proceedings on non-
technical issues, in recognition of the fact that more streamlined and less formal
proceedings can benefit the parties and the public, and help to conserve the re-
sources of the agency holding the proceedings and the parties to the proceedings.
Striving for these goals should enhance public confidence in the NRC.

Question 33. (B) After this restriction was removed, what legislative direction
\I/yould_ remain on the form of hearings and on the recording of outside views on the

icensing?

Answer. If the restriction were removed, the following legislative directions would
remain in the Atomic Energy Act with regard to hearings and the recording of out-
side views on the licensing of a uranium enrichment facility:

—section 193 (b)(1) requires the Commission to conduct a single adjudicatory hear-
ing with regard to the licensing of the construction and operation of a uranium
enrichment facility under section 53 and 63 of the Act;

—section 193(b)(2) requires the hearing to be completed and a decision issued before
the issuance of a license for that purpose;

—under section 189 a., in any proceeding under the Act for the granting of a license,
the Commission must grant a hearing upon the request of any person whose
interest may be affected by the proceeding, and must admit any such person
as a party to the proceeding.

—under section 189 b., the final decision in a hearing on the licensing of a uranium
enrichment facility is subject to judicial review.
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Question 34. (A) Would receiving gifts from NRC licensees or their contractors or
from associations that represent NRC licensees compromise the integrity of the
NRC?

Answer. No. To address the issue raised by this question, the NRC's legislative
proposal regarding gift acceptance (which has been incorporated into H.R. 2531) pro-
vides that the Commission must establish written criteria for determining whether
to accept gifts, and that such criteria must take into consideration whether the ac-
ceptance of a proffered gift would compromise the integrity of, or the appearance
of the integrity of, the Nuclear Regulatory Commission or any officer or employee
of the Commission. The purpose of this provision is to require the NRC to develop
gift acceptance standards that will ensure that there will be no compromise—and
no appearance of compromise—of the integrity of the Commission or its employees.

It is noteworthy that a broad spectrum of Federal agencies, including independent
regulatory agencies such as the NRC, have statutory gift acceptance authority. The
Commission anticipates that this gift acceptance authority primarily would be used
to accept technical publications and training equipment and materials.

Question 34. (B) If the NRC accepts gifts with restrictions, would those with
money to give to the NRC be able to influence NRC priorities?

Answer. No. The Commission’s policy is to maintain an arms-length relationship
with its licensees, contractors, and others who might be motivated to seek influence
over NRC priorities. This would be reflected in the gift acceptance criteria that the
Commission would develop to implement the legislation.
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The Honorable Joe Barton, Chairman
Subcommittee on Energy and Power
House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

I am writing in response to your letter of August 31, 1999, in which you forwarded
several questions from Congressman Edward J. Markey regarding my testimony to the Energy
and Power Subcommittee on July 21, 1999. Congressman Markey's questions focus on Section
207 of H.R. 2531 which is the portion of the bill that would amend the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 (CERCLA) by severely
limiting the role of the Superfund program at facilities currently or previously licensed by the
Nuclear Reguiatory Commission (NRC). Below are EPA’s responses to the questions raised by
Congressman Markey.
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1. How will cleanups differ, and at what types of sites, if the cleanup standards are
those favored by the NRC vs those proposed by the EPA? Are the affected sites
almost exclusively long-closed sites with historical releases?

NRC’s final rule on “Radiological Criteria for License Termination”, promuigated on
July 21, 1997, allows cleanups that are not protective of human health and the environment. As
such the rule is inconsistent with the Administration’s principles for reforming Superfund and
EPA'’s policy under the existing CERCLA law. NRC'’s rule does not include a separate
requirement for protecting groundwater that is a current or potential source of drinking water,
which is inconsistent both with EPA’s current and previous policies for groundwater protection
found in “Protecting the Nation’s Ground Water: EPA’s Strategy for the 1990's” (EPA 21Z-1020
July 1991) and “Ground-Water Protection Strategy” (August 1984). Also, NRC's rule allows
dose limits up to 100 mrem/yr (which EPA estimates corresponds to a risk of approximately 2 x
10 which is essentially a “two-in-a-thousand™ additional likelihood of an individual getting
cancer during his lifetime, or two new cancer cases per thousand people) which is outside of the
10 to 10" cancer risk range that EPA generally considers protective.'

EPA does believe that NRC’s implementation of its rule could result in appropriate
cleanup at the vast majority of sites, and EPA is anticipating that there will be a very small
number of sites that will be affected by EPA and NRC’s differences on what constitutes
protectiveness of human health and the environment.

EPA does not have adequate information to determine how many and what type of sites
(e.g., long closed sites) NRC will decommission at Jevels (e.g., dose levels, concentrations in
groundwater) that EPA would not consider protective of human heaith and the environment, nor
how many NRC sites EPA might need to address for reasons other than risks posed by NRC-
licensed maternial.

Sometimes EPA response actions at NRC-licensed sites occur in cooperation with NRC,
and at the same time as an NRC response action, to address contamination that NRC is not
addressing, including non-radiological (chemical) contamination or off-site contamination. At
other sites, EPA has taken action to address formerly licensed material that posed a threat to
human health and the environment. Below are three site examples, that illustrate the types of
EPA response actions that would be adversely affected if section 207 were to remain in H.R.
2531:

1 At the Beaumont Glass site in Morgantown, West Virginia, EPA conducted a removal
action after NRC terminated the license. The response action began as an emergency
removal. During the course of the emergency removal, further action was deemed
necessary and was conducted as a time-critical removal. The area surrounding the Site
has mixed land uses, including industrial, commercial and residential uses. The
downtown West Virginia University campus lies within a half mile of the site. An NRC
license for Beaumont was terminated in 1992. EPA’s removal action was initiated after
conducting an EPA removal sampling assessment and criminal investigation at the site in
October 1996. Hazardous substances known or suspected to be present at the Site
included, but were not limited to, hydrofluoric and nitric acids, heavy metals,
polychlorinated biphenyls (PCBs), and friable asbestos. Also, radioactive materials were
found at the Site in small glass containers, five gallon metal buckets and a 30 gallon fiber
drum. The radioactive materials were subsequently determined to contain uranium,

o 'Epclosed with this letter is a guid that includes a detailed di ion of the basis for the conclusion that the
dose limits in the NRC rule are not p ive. See h B of the enclosed guid: “Analysis of what Radiation
Dose Limit is Protective of Human Health st CERCLA Sites (Including Review of Dose Limits in NRC
Decommissioning Rule)” to the memorandum from Stephen D. Luftig titled: “Establishment of cleanup leveis for
CERCLA sites with radioacti ination” (OSWER Directive 9200.4-18), August 1997, p. 3.

-2-
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radium, thorium and potassium. At EPA’s request, NRC repeated their closeout survey.
EPA subsequently found and removed additional contamination. This Site was addressed
through a removal action and was not placed on the NPL.

At the Lake City Army Ammunition Plant in Missouri, oversight of the cleanup of this
site by the Army is being conducted cooperatively by EPA, NRC, and the State of
Missouri. This Site is adjacent to Lake City, with private residences off-site using
groundwater from private wells. Groundwater beneath the Site, soil, and surface water
are contaminated with volatile organic compounds (VOCs), various explosive, and heavy
metals including lead, arsenic, and chromium from former waste disposal practices.
Without CERCLA action, contaminated groundwater would not be addressed and might
be consumed by local residents. Contaminated groundwater has already migrated off-site
in one area of the plant, and is being contained on-post by a CERCLA response action in
another area. Radioactive contaminants are co-located with other CERCLA hazardous
substances in some areas of the site. Most of the risk posed by contaminants at the Site
are from contaminants not regulated by NRC’s license with the Army. Based on these
risks, EPA listed the Site in 1987 on the National Priorities List. Carcinogenic risks to
future users of groundwater near the site, in the absence of CERCLA actions, range as
high as 2 x 10", Vinyl chloride has been found in the groundwater at concentrations four
thousand times the federal Maximum Contaminant Level (MCL) established under the
Safe Drinking Water Act. EPA and NRC have coordinated cleanup activities at the Site
to minimize regulatory duplication. NRC is planning to defer oversight of the
investigation and remediation of most of the radioactive contamination outside of the
Lake City (ammunition) test firing range to EPA. )

At the United Nuclear Corporation (UNC) in New Mexico, EPA is addressing the
oversight of off-site ground water contamination while NRC is the lead agency for the
oversight of on-site contamination, including reclamation and closure activities. New
Mexico originally requested EPA involvement at the Site after a containment tailings
pond broke in 1979 releasing 93 million gallons of slurry to Rio Puerco River. UNC was
placed on the National Priorities List on September 8, 1983 (in the same Federal Register
notice as the deferral policy to NRC) as a result of contaminated seepage originating from
the tailings disposal ponds. The UNC site is contaminated with manganese, nickel,
aluminum, arsenic, ammonia, thorium, radium, sulfates, nitrates, and total dissolved
solids. Radium has been found in the groundwater at concentrations greater than ten
times the federal MCL, while aluminum and arsenic have been found in concentrations
one hundred times the New Mexico Water Quality Act and the federal MCLs,
respectively. The nearest residence is approximately one mile from the old tailings
ponds. Local residents potentially affected by the off-site migration of contaminated
groundwater include members of the Navajo Nation.



78

2 Is the dispute between the EPA and the NRC solely that of a 15 mrem standard
versus a 25 mrem standard?

No, the amendments to CERCLA proposed in Section 207 of H.R. 2531 encompass more
than EPA’s difference of opinion with NRC over dose limits. In a March 25, 1998 letter to
Senator Joseph Lieberman (copy attached), EPA previously stated the Administration’s
opposition to NRC draft legislative provision similar to those in Section 207. The proposed
amendments in Section 207 include several provisions that this Administration has opposed
during CERCLA reauthorization. (see attached correspondence from Carol Browner, EPA
Administrator, to Thomas Bliley, Chairman of the House Committee on Commerce, 5/7/97.)
Please see the response to the next question for further discussion of the scope of the dispute.

3. What other aspects of the site release standards could be affected by the proposed
amendment?

The proposed amendments would restrict EPA’s authority to list sites on the National
Priorities List (NPL) that had been decommissioned by NRC in accordance with NRC’s license
termination rule. This Administration strongly opposes proposals to restrict EPA’s authority to
list sites on the NPL. Also, these proposed amendments would restrict EPA’s ability to
commence removal actions.

In addition, under the NRC rule, sites with ground water contamination that are a
potential or current source of drinking water will not be remediated to drinking water standards,
thus potentially shifting the burden of cleanup to public water systems in the future or allowing
individuals to drink water from private wells that are contaminated above the drinking water
standard. It is this Administration’s position that current or potential sources of drinking water
are a valued national resource and should be protected to levels suitable for drinking (e.g.,
Maximum Contaminant Levels (MCLs) established under the Safe Drinking Water Act
(SDWA)). A cleanup standard based solely on a multipathway dose limit (either 15 or 25
mrem/yr), does not ensure that ground water is cleaned up within the aquifer, but instead could
rely solely on exposure controls. It should be noted that NRC, in a May 30, 1996 letter from
Chairman Jackson to Congressman Bliley, has previously recommended as an amendment to
SDWA a limitation regarding the use of MCLs in other statutes. This legislative proposal was
not adopted.

Finally, the amendments would prohibit EPA from recovering the costs of cleanup
actions conducted under CERCLA of formerly NRC licensed material, even when NRC or an
Agreement State requests such an action. The Administration supports maintaining the principle
that those who are responsible for the contamination must pay for the cleanup.
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4. Do the EPA and the NRC disagree on the degree of risk exposed individuals should
undergo, on the risk posed by a given level of radiation, or both? .

EPA and NRC disagree over acceptable cleanup levels and use somewhat different
methodologies for estimating risks from radiation. Under CERCLA, all remedies are required to
attain cleanup levels that “at a minimum. . . assure protection of human health and the
environment.” CERCLA §121(dX1). The National Contingency Plan (NCP) provides that, for
carcinogens, preliminary remediation goals should generally be set at levels that represent an
upper-bound lifetime cancer risk to an individual of between 10 and 10, 40 CFR §
300.430(e}2)IXA)(1). This regulatory level was set based on EPA’s conclusion that the
CERCLA protectiveness mandate is complied with “when the amount of exposure is reduced so
that the risk posed by contaminants is very small, i.e., at an acceptable level. EPA’s risk range of
10" to 10 represents EPA’s opinion on what are generally acceptable levels.” 55 Fed. Reg. at
8716 (March 8, 1990). EPA’s adoption of this risk range was sustained in judicial review of the
NCP. State of Ohio v. EPA, 997 F.2d 1520, 1533 (D.C. Cir. 1993).

Under appropriate circumstances, risks of greater than 1 x 10 may be acceptable.
CERCLA guidance states that "the upper boundary of the risk range is not a discrete line at 1 x
10*, although EPA generally uses 1 x 10 in making risk management decisions. A specific risk
estimate around 10 may be considered acceptable if justified based on site-specific conditions."
Other EPA regulatory programs have developed a similar approach to determining acceptable
levels of cancer risk. For example, in a Clean Air Act rulemaking establishing NESHAPs for
NRC licensees, Department of Energy facilities, and many other kinds of sites, EPA concluded
that a risk level of “3 x 10 is essentially equivalent to the presumptively safe level of 1 x 16*.”
54 Fed. Reg. at 51677 and 51682 (December 15, 1989). EPA explicitly rejected a risk level of
5.7 x 10 as not being equivalent to the presumptively safe level of 1 x 10 (in the case of
elemental phosphorus plants) in this rulemaking. 54 Fed. Reg. at 51670.

Consistent with the 10 to 10 risk range, EPA has considered cancer risk from radiation
in a number of different contexts, and has concluded that levels of 15 mrem/yr EDE (which
equate to approximately a 3 x 10" cancer risk) or less are generally protective and achievable.
EPA has explicitly rejected levels above 15 mrem/yr EDE as being not sufficiently protective.
EPA does not use the 15 mrem/yr level as a presumptive cleanup level but uses the risk range
when ARARs are not used to set cleanup levels.

The dose levels established in the NRC Decommissioning rule, however, are not based on
the 10 to 10° risk range or on an analysis of other achievable protective cleanup levels used for

2vRole of the Baseline Risk Assessment in Superfund Remedy Selection Decisions” from EPA Assistant
Administrator Don R. Clay, April 22, 1991.

. *1t should be noted that 15 mrem/yr is a dose level, not a media diation level. A dingly, this level could
be achieved at CERCLA sites through appropriate site-specific combinations of active remediation and land-use
restrictions to ensure no unacceptable exposures.

-5-
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radiation and other carcinogenic standards. Rather, they are based on a different framework for
risk management recommended by the International Commission on Radiation Protection (ICRP)
and the National Council on Radiation Protection and Measurements (NCRP). NRC’s
application of this framework starts with the premise that exposure to radiation from all man-
made sources, excluding medical and natural background exposures, of up to 100 mrem/yr,
which equates to a cancer risk of 2 x 102, is acceptable. Based on that premise, it concludes that
exposure from decommissioned facilities of 25 mrem/yr, which equates to a cancer risk of
approximately 5 x 10™, is acceptable, and atlows the granting of exceptions in certain instances
permitting exposure up to the full dosage of 100 mrem/yr from these facilities. EPA has
carefully reviewed the basis for the NRC dose levels and does not believe they are generally
protective within the framework of CERCLA and the NCP. Simply put, NRC has provided, and
EPA is aware of, no technical, policy, or legal rationale for treating radiation risks differently
from other risks addressed under CERCLA and for allowing radiation risks so far beyond the
bounds of the CERCLA risk range.

In addition to EPA’s and NRC’s disagreement concerning acceptable cleanup levels,
there also exist some differences between the two agencies regarding their risk assessment
methodologies at such sites. In the absence of applicable, or relevant and appropriate
requirements (ARARs), cleanup levels at CERCLA sites are generally expressed in terms of risk
levels, rather than millirem as at NRC sites, as a unit of measure. CERCLA guidance
recommends the use of slope factors in the EPA Health Effects Assessment Summary (HEAST)
tabies when estimating cancer risk from radioactive contaminants. Were the slope factors in
HEAST to change, the actual site-specific concentrations that correspond to the risk range would
change to reflect this change in science. Millirem is estimated using dose conversion factors.
NRC then multiplies the millirem estimate by a risk-per-dose-factor to derive an estimate of
cancer risk. In a recent comparison of the differences between EPA’s and NRC’s approaches to
risk assessment, the National Academy of Science stated that “EPA’s approach should provide
more realistic estimates of risk than the approach used by the Nuclear Regulatory Commission.™

Although EPA acknowledges uncertainty on the risks of radioactivity, there is more
certainty for radiation risk then for the risk of almost any other pollutant. If in the future the
current estimates of radiation risk were to change, the Superfund risk range would allow
flexibility in reflecting those changes in actual cleanup decisions. In contrast, NRC would have
to do a new rulemaking to reflect updated risk estimates.

*Nationa! Research Council. 1999. “Evaluation of Guidelines for E to Technologically Enhanced

P

N Ity Occurring Radioactive Materials”™ W hington, DC. National Acad y Press. pp 225.,

-6-
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5. How could the dispute between the EPA and the NRC over radiation standards be
resolved other than by amending Superfund?

Rather than amending CERCLA to resolve EPA’s and NRC’s differences of opinion,
EPA continues to believe that the primary focus of EPA and NRC staff’s efforts in this regard
should be directed towards developing, in a timely manner, a Memorandum of Understanding
(MOU) between the NRC and EPA that would apply when NRC licensees are undertaking
decontamination and decommissioning. In this way, NRC and EPA will work together to ensure
that sites do not face dual regulation which can be avoided if sites are cleaned up to protective
levels.

6. Would the proposed amendments have broader implications for EPA’s oversight of
closed NRC-licensed facilities than just the radiation standards?

If the amendments were to become signed into law as proposed, contamination other than
the formerly or currently NRC-licensed radioactive material addressed by HR 2531 may be
affected. In some instances, EPA response actions have occurred in cooperation with NRC to
address contamination not addressed by NRC, including non-radiological (chemical)
contamination or off-site contamination. If Section 207 of HR 2531 were to become law, EPA
would not be able to recover the costs of addressing formerly licensed NRC material and off-site
NRC material. EPA might have increased difficulty in recovering costs for non-radiological
material that is mixed with formerly licensed material. Please see below two site examples, that
illustrate the types of EPA response actions that might be adversely affected, if Section 207 of
HR 2531 were to amend CERCLA:

1. In 1974, at W .R. Grace/Wayne Interim Storage in New Jersey, the NRC released land for
unrestricted use after the NRC licensee buried much of the contaminated material. In
1980, a State aerial survey showed elevated radiation levels at the NRC licensee plant site
and off-site, including at a school bus maintenance facility, township park, and the banks
of a local stream. Much of the offsite contamination was spread by runoff and water
discharges from the site. Based on this information and additional surveys, the Wayne
Site was placed on the NPL in 1984. Although the Wayne State site was released by
NRC as protective for unrestricted use, a risk assessment conducted by the Department of
Energy (DOE) found contamination to pose unacceptable risks for commercial/ industrial
land use. DOE estimated the carcinogenic risk to an on-site worker as 2 x 10 from the
radiological contaminants and 4 x 10~ from chemicals, while the non-cancer chemical
toxicity was a Hazard Index (HI) of 13. The carcinogenic risk to a nearby off-site
resident drinking the groundwater was estimated 2 x 10 from radionuclides, and 1 x 107
from chemicals with an HI of 30. WR. Grace has agreed to pay approximately $32
million in past and future response costs, as well as Natural Resource Damage claims
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2. At the RAMP Industries, Inc. site in Colorado, EPA has completed a removal action to
cleanup the site. Colorado, the NRC Agreement State, requested EPA’s assistance after
the last remaining employee of the facility informed the state that he was preparing to
leave the site abandoned. The site is located in an industrial and residential area of
Denver. A housing development and several small businesses are located within 200 feet
of the site. Approximately 96,500 people live within a four-mile radius of the site.

" RAMP processed radioactive and mixed wastes. The mixed waste RAMP received
contained solvents such as trichloroethane, tetrachloroethlene, methylene chloride,
acetone, ethyl benzene, toluene, and methanol, which were mixed with radioactive
materials and contained in 55-gallon drums. In 1995/1996, 44 PRPs (owners and
operators at the site) removed approximately 500 barrels under EPA administrative
orders. Other wastes at the site that were subsequently addressed through either off-site
disposal or treatment and off-site disposal, included: sealed sources (radioactive wastes
contained in cement or otherwise inaccessible); dry active waste miscellaneous
radioactive waste and biohazard waste. The RAMP site was not proposed for listing on
the National Priorities List. In an action filed by the State of Colorado, the Denver
District Court ordered owner Daniel Caulk and RAMP to pay more than $6 million in
fines and penalties for permit and license violations. EPA has been working with the
State to ensure that any money recovered from Mr. Caulk and/or RAMP is transferred to
EPA to help pay for the site cleanup. More than 800 PRPs have been identified for this
site, most of whom were generators of the wastes sent to the site. EPA continues to
pursue other PRPs in an attempt to recover the remainder of the cleanup costs. To date,
the Agency has spent approximately $11 million cleaning up the site.

7. Would releases from any sites under NRC’s proposed standards likely exceed
maximum contaminant levels permitted under the Safe Drinking Water Act?

NRC’s rule does not include a requirement for protecting groundwater that is a current or
potential source of drinking water to drinking water standards (e.g, MCLs). However, EPA
cannot make a determination of how many sites NRC will decommission with groundwater
contamination in excess of MCLs. EPA does not have adequate information to determine how
many and what type of sites NRC will decommission with concentrations in groundwater that
exceed MCLs.

8. How would this arise?

The NRC rule does not contain any numerical standards (e.g., MCLs) for the protection
of current or potential future sources of drinking water. Sites decommissioned under the NRC
could achieve an all pathway exposure of up to 100 mrem/yr (the primary MCL is 4 mrem/y).

In closing, I would like to reiterate that radioactive contamination is not singled out in

CERCLA or in EPA regulations as a privileged pollutant for which EPA should allow
exceedances above the carcinogenic risk range (10 to 10~) that was determined generally to be

-8-
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protective for other carcinogenic contaminants. Further, ground waters should be returned to
beneficial reuse which includes meeting MCLSs or non-zero Maximum Contaminant Level Goals
(MCLGs) established under the Safe Drinking Water Act for all contaminants including
radionuclides within the ground water plume, where MCLs or MCLGs are relevant and
appropriate for the site. Again, I am confident that most of NRC’s sites will achieve this end
routinely, so the issue of how to satisfy these provisions is expected to be a rare problem. EPA’s
experience with CERCLA sites shows that even for the most difficult sites we can meet both of
these goals. EPA continues to believe that interagency deliberations between EPA and NRC, as
opposed to legislative amendments to CERCLA, are the most appropriate process for addressing
this issue.

We would be glad to meet with you or your staff to discuss issues pertaining to EPA’s
difference of opinion with NRC regarding protective levels for cleaning up sites.

Sing ly, M .

Timothy Fields Jr.,
Assistant Administrator

Enclosures
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WASHINGTON, D.C. 20460

MAR 25 1998
THE ADMINISTRATOR

The Honorable Joseph Lieberman
United States Senate
Washington, D.C. 20510

Dear Senator Lieberman:

I am writing in response to your request for the Administration’s position regarding a
letter sent by Chairman Shirley Jackson of the Nuclear Regulatory Commission (NRC) on
September 3, 1997, to Senator John Chafee, Chairman of the Committee on Environment and
Public Works. Chairman Jackson’s letter transmitted NRC’s position conceming reauthorization
of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980
(CERCLA), and enclosed draft legislative language. This letter is to inform you that the
Administration opposes NRC's draft legislative language.

I have directed my staff to continue discussions with NRC with the goal of ensuring
the selection of cost-effective cleanups that are protective of human health and the environ-
ment, and that facilitate the beneficial reuse of properties formerly licensed by the NRC.
On February 19, 1998, EPA sent a letter to NRC that transmitted a draft Memorandum of
Understanding (MOU) concerning how the two Agencies should coordinate when NRC licensees
are proposing decommissioning or license termination. EPA'’s letter was in response to an earlier
draft MOU transmitted by NRC. I believe that interagency deliberations between EPA and NRC,
as opposed to legislative amendments to CERCLA, are the most appropriate process for
addressing this issue.

I hope that this letter will facilitate the continued common-sense discussion of the
responsible reforms needed to advance the Superfund toxic waste cleanup program in the 105th
Congress. The Office of Management and Budget has advised that there is no objection to the
Agency’s views on this matter from the standpoint of the Administration’s program.

Sincerely,

Carol M. Browng

Recycled/Recyclable
% Printed with Soy/Canoia ink on paper that
containe st least 50% recycied fiber
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; A UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
¢ WASHINGTON, D.C. 20460

MAY 7 1997

THE ADMINISTRATOR

The Honorable Thomas Bliley
Chairman

Cc i on C«

U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

1 am pleased to forward to you the Clinton Administration’s legislative reform principl
for Superfund, the nation’s toxic waste cleanup law. These pnnclples reﬂect the
Administration’s vision for the future of Superfund — a future that builds upon our progress over
the past four years. In that time, we have worked to make Superfund faster, fairer and more
efficient to protect the nearly 70 million Americans, including 10 million children, who live
within four miles of a toxic waste site. As the Superfund reauthorization process begins, we are
sharing these principles so that you and the many stakeholders affected by these cleanups can
understand our vision for the future and for the legislative reforms that will help shape that
future.

We strongly believe that any legislative reform of Superfund must build on the dramatic
progress we have made in improving and speeding toxic waste cleanups across the nation. We
have set a record pace for cleaning up toxic waste sites. At this time, 1100 sites are undergoing
or have completed cleanup construction, with cieanup complete at more than 400 of the worst
toxic waste sites. Fully two-thirds of the completed cleanups were accomplished in the past four
years, more than were completed in the first 12 years of the program. We have pledged to clean
up an additional 500 sites by the year 2000, doubling the pace of cleanups. Furthermore, EPA’s
enforcement program has produced extremely favorable results. Private parties have generated
almost $12 billion in funds for cleanup and EPA has settled liability with over 14,000 small
volume contributors.

The result is a toxic waste cleanup program fundamentally different from the Superfund
program of four years ago. However, we know that more remains to be done to protect the
health and the environment of American communities. The Administration’s principles provide
our vision of how we can best address liability and enforcement; remedy selection; State and
Tribal roles in cleanup; natural resource damages; community heaith and community
involvement; Brownfields redevelopment and voluntary cleanups; enhanced protection of
communities from toxic substances; and other important issues that need to be addressed.

led/Recyciable
w-ﬁhlqwnmmml
containe st lesst 50% recycied fiber
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As the House and Senate begin their discussions on responsible Superfund legislative
reform, we are particularly pleased that you have invited stakeholders to participate. Their
contribution will assist all of us in achieving the broad-based consensus needed to reauthorize
this important program.

I hope the enclosed principles will contribute to a common-sense discussion of the
responsible reforms needed to advance the Superfund toxic waste cleanup program in the 105th

Congress. We stand ready to work with you and all interested parties to achieve the goal of
better protection for all American communities through this vital effort.

Sincerely,

Carol M; Browner

Enclosure



The Cli Iministration’s Superfund Legislative Reform Principl

May 7, 1997

Legislative reform must build on the administrative improvements to the program and
must be narrowly targeted to address critical issues in need of a legislative solution. The
Administration’s goals for Superfund reauthorization continue to be to: protect human health,
welfare and the environment; maximize participation by responsible parties in the performance
of cleanups; ensure effective State, Tribal and community involvement in decision making; and
promote economic redevelopment or other beneficial reuse of sites, all in a manner that increases
the pace of cleanups, improves program efficiency and decreases litigation and transaction costs,
and which does not disrupt or delay ongoing progress. The Administration will support
Superfund legislation that adheres to the following principles:

1. Lisbili i Enf

. Maintain the principle that those who are responsible for the contamination must pay for
the cleanup.
. There should be clearly defined exemptions or limitations on liability, reflecting EPA’s

experience with administrative reforms, for very small volume contributors, generators
and transporters of municipal solid waste, and bona fide prospective purchasers.

. Legislation should establish “orphan share” funding from a separate account consistent
with the President’s Fiscal Year 1998 budget request. Orphan share compensation,
defined as a contribution for responsibility attributable 1o insolvent or defunct parties,
must not compete against cleanup dollars or reduce the funding available for response
actions.

. Legislation should reduce transaction costs by promoting settlements and encouraging
contribution allocation of costs among settling parties through a flexible, nonprescriptive
process that makes effective use of available “orphan share” funding.

. The Administration strongly opposes, among other proposals: “site liability carve-outs™
(i.e., elimination of liability for persons based upon type of site); limits on the President’s
CERCLA section 106 authority; preenforcement judicial review of remedy decisions;
repeal of all or part of the current strict, retroactive, joint and several liability standards;
preemption of state liability laws; and changes to the liability system that slow cleanups,
reduce program efficiency or increase litigation and transaction costs, or that reduce the
possibility of settlements.
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Remedy

Remedies must protect human health and the environment over the long term.

Ground watcr should be restored to beneficial uses, whetever practicabie. Maximum
Contaminant Levels under the Safe Drinking Water Act or more stringent applicable
State standards should be established as the cleanup standards for ground water whose
beneficial use is or is anticipated to be as a drinking water source, unless technically
impracticable.

Consideration of reasonably anticipated future land use should continue to be factored
into the remedy selection process, based on consultation with the affected community.

Cleanups should be cost-effective and foster productive reuse of contaminated property to
the degree practicable.

A preference for treatment of highly toxic, highly mobile waste should be retained. The
mandate for permanence should be modified to emphasize long-term protection and
reliability.

Cleanups should comply with the applicable substantive requirements of other Federal
environmental laws and State environmental or facility siting laws applicable to remedial
actions. The requirement to comply with relevant and appropriate requirements should be
eliminated.

The dollar and time limits on Fund-financed removals should be increased.

The Administration strongly opposes, among other proposals, the following: prescriptive
cost or risk assessment requirements, particularly those that would result in unprotective
remedies; mandated remedy updates (including any remedy reopener provisions); default
approval of remedy decisions; provisions which would fail to discourage contamination
of currently uncontaminated land, ground water, or natural resources; provisions which
would inhibit coordination between cleanup and natural resource restoration; elimination
of applicable requirements from Federal laws or State environmental or facility siting
laws; pre-enforcement judicial review of remedy decisions; and any other changes that
disrupt or slow cleanups or settlements or result in remedies that are inadequately
protective of human health, welfare, environment and natural resources.

-~
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State and Tribal Issucs

Increase the State and Tribal role in the Superfund program through flexible partnership
agreements between EPA and States and Tribes, based upon demonstrated resources and
capabilities, to enable all parties to work together to determine which sites should proceed
under what authorities, and under whose lead, so that governmental resources are
complementary, not duplicative. These partnership agreements should include provisions
to ensure appropriate use and conservation of Superfund monies.

Support the development and expansion of State and Tribal cleanup programs, including
State Voluntary Cleanup Programs, and better coordination between federal agencies and

the States and Tribes.

The Administration strongly opposes, among other proposals: limitations on the Federal
ability to respond to a threat to human health, welfare or the environment, or to enforce a
response; preemption of State and Tribal cleanup standards; State and Tribal waivers of
federal authority; transfer of responsibilities to States or Tribes in a manner that disrupts
or delays response actions or that results in less protective cleanups; default approvals of
State or Tribal programs.

Natural Resources Damages

The Administration supports the legislative proposal on Natural Resources Damages
(NRD) that it drafied and sent to the House and Senate in October, 1996. This legislative
proposal would clarify that NRD claims would be focused on restoration costs rather than
monetized values and would be presented in a more timely and orderly fashion, thereby
discouraging premature litigation of NRD claims and enhancing coordination and
integration of remedy and restoration.

The Administration strongly opposes, among other proposals: repeal of all or part of the
current liability standards; proposed caps on recoverable damages; lim!* _tions on the
natural resources that can be restored and the scope of trusteeship; inappropriate
transition rules; or limitation on the type of values that may be considered in determining
the scope or scale of restoration or damages.
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. ity Health and C. ity Invel

The Administration supports the continued protection of human health of communities
impacted by Superfund sites through efforts of public health assessments, health effects
studies, and other public health activities prescribed by law.

Continue efforts.to enhance community involvement and development and provision of
information to communities, including the opportunity for formally established
community advisory groups at Superfund sites, and ensuring meaningful citizen
involvement in determining the assumptions regarding reasonably anticipated future land
use.

Support authority to award Technical Assistance Grants at NPL and non-NPL sites.

The Administration strongly opposes any provisions that would impair meaningful
community input and involvement, or would disrupt existing citizen advisory groups or
use inappropriate, prescriptive membership requirements for such groups.

Brownfields and Voluntary Cleanup Programs

. Support expansion of the current Brownfields program, including funding for site
identification and assessment, funding to capitalize revolving loan funds for brownfield
site cleanups, technical support and funding for job training and workforce development,
and provisions for bona fide prospective purchasers.

Support the development, enhancement and expansion of State voluntary cleanup
programs that meet appropriate standards as stated above.

The Administration strongly opposes provisions, among other proposals, which limit
current brownfields grant eligibility and flexibility. The Administration also strongly
opposes provisions including the following: restrictions on federal ability to adequately
protect human health, welfare and the environment, particularly at higher risk sites, under
State voluntary cleanup programs, and other limitations such as any limits on the
authority to act upon a determination of imminent and substantial endangerment to
human health, welfare or the environment.
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Enhancing Protestion of C itics from Toxi

Legislation should ensure that communities have access to information about releases of
hazardous substances and other toxics.

Legislation should ensure that EPA has the ability to obtain data from responsible parties
about the cost of cleanups for the purposes of program evaluation.

Legislation should ensure that successful petitions for reimbursement under CERCLA
section 106(b) do not have a significant adverse impact on ongoing cleanup activity or
otherwise compromise Superfund programs.

Other Important Issues

The Administration does not support legislative amendments specifically for federal
facilities.

The Administration supports reinstatement of the Superfund taxes, and, through separate
legislation, the establishment of a new tax incentive to promote the redevelopment and
cleanup of brownfields.

The Administration strongly opposes a cap on further listings on the National Priorities
List, premature or “default” deletion of sites from the NPL, and other proposals to restrict
EPA’s authority to list sites on the NPL.

The Administration strongly supports the research activities authorized by CERCLA.
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£ 3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Xz WASHINGTON, D.C. 20480
A 22 997
OSWER No. 9200.4-18
MEMORANDUM
SUBJECT: Establishment of Cleanup Levels for CERCLA Sites with Radioactive
Contamination

FROM: Stephen D. Luftig, Director. S
Ofﬁce of Emergency and Runedml Rcsponsc

Larry Weinstock, Acting Director m
Office of Radiation and Indoor Air

TO: Addressees

PURPOSE

This memorandum presents clarifying guidance for establishing protective
cleanup levels! for radioactive contamination at Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA) sites. The policics
stated in this memorandum are inclusive of all radioactive contaminants of concern at a
site including radon? The directive is limited to providing guidance regarding the
protection of hurnan heaith and does not address Ievels necessary to protect ecological
receptors. - .

"This directive provides guidance on cloinep levels cxprosecd as s risk, expoéurs, or dose level and ot as & soil
level. The jon level for various media, such as soil, that corresponds 1o a given risk level should
be determined o s site-epacific basis, based on factors Such as the assumed land use and the pysical charscteristics (e.g.,
“important surface fostures, solls, geology, hydro geology, metcorology, nd.eoh‘y)lﬂ!em Thuguidnmdqsnot
alter the National Oit and Hazardous Sub Polt Coatingency Plan (NCP) exp regarding { of
Mwmmmmﬁmmwmhmwmm.

2Since radon is not coversd in some Federal radisti lations it is im umhhdmgum
chﬁwmmmumwmm AludmAlulmngof dards for radi lid ding
radon) that may be applicable or wnd approp q (Am)wswm;nu

R s ..
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This document provides guidance to EPA staff. It also provides guidance to the
public and to the regulated community on how EPA intends that the National Oil and
Hazardous Substances Pollution Contingency Plan (NCP) be implemented. The
guidance is designed to describe EPA’s national policy on these issues. The document
does not, however, substitutc for EPA's statutes or regulations, nor is it a regulation
itself. Thus, it cannot impose legally-binding requircments on EPA, States, or the
regulated community, and may not apply to a particular situation based upon the
circumstances. EPA may change this guidance in the future, as appropriate.

BACKGROUND

All remedial actions at CERCLA sites must be protective of human health and
the environment and comply with Applicable or Relevant and Appropriate
Requirements (ARARS) unless a waiver is justified. Cleanup levels for response
actions under CERCLA are developed based on site-specific risk assessments, ARARs,
and/or to-be-considercd material> (TBCs).

AhsunglsattachedofmdmuonmndmdsthnmllkelywbcusedasARARs
10 establish cleanup levels or to conduct remedial actions. Cleanup standards have been
under development by EPA under the Atomic Energy Act (AEA) and will be ARARs
under certain circumstances if issued.

ARAR:s are often the detenmining factor in establishing cleanup levels at
CERCLA sites. However, where ARARSs are not available or are not sufficiently
protective, EPA gencrally sets site-specific remediation levels for: 1) carcinogens at a
level that represents an excess upper bound lifetime cancer risk to an individual of
between 10 to 10%; and for 2) non-carcinogens such that the cumulative risks from
exposure will not result in adverse effects to human populations (including sensitive
sub-populations) that may be exposed during a lifetime or part of a lifetime,
incorporating an adequate margin of safety. (Sec 40 CFR 300.430(e)2)iIXAX2).)
Since all radionuclides are carcinogens, this guidance addresses carcinogenie risk. If
nop-carcinogenic risks are posed by specific radionuclides, those riske should be taken
into account in establishing cleanup levels or suitable remedial actions. The site-
specific level of cleanup is determined using the nine criteria specified in Section
300.430(c)(9Xiii) of the NCP.

*To-be d) ial (TBCs) are non-promulgated advisories or guid: issued by Federal or State
gﬂvmmmﬁnmmkpﬂybmdm;nddowmmemo{wm However, TBCs will be
midaadnlmmd:mhumofusmmkmwwmuudhmﬂ-wymlof

- cleanup for protection of health and the environment.

-2 .
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It is important to note that a new potential ARAR was recently promulgated :

NRC’s Radiological Criteria for License Termination (See 62 FR 39058, July 21,
1997). We expect that NRC's implementaiion of the rule for License Termination
(decommissioning rule) will result in cleanups within the Superfund risk range at the
vast majority of NRC sitcs. However, EPA has determincd that the dose limits
cstablished in this rule as promulgated generally will not provide a protective basis for
establishing preliminary remediation goals (PRGs) under CERCLA.* The NRC rule set
an allowable cleanup level of 25 millirem per year (equivalent to approximately S x 104
increased lifetime risk) as the primary standard with exemptions allowing dose limits of
up to 100 millirem per year (equivalent 1o approxi ly 2x 107 i d lifetime
risk). Accordingly, while the NRC rule standard must be met (or waived) at sites where
itis applicable or relevant and appropriate, cleanups at these sites will typically have to
be more stringent than required by the NRC dose limits in order to meet the CERCLA
and NCP requirement to be protective.’ Guidance that provides for cleanups outside the
risk range (in general, cleanup levels exceeding 15 millirem per ycar which equates to

pproxi ly 3 x 10 inq d lifetime risk) is similarly not protective under
CERCLA and gencrally should not be used to establish cleanup levels.

The lack of a protective comprehensive set of regulatory cleanup levels for
radiation, together with the possibility of confusion as to the status of othcr Federal
Agency regulations and guidance as ARARs or TBCs, may cause uncertainty as to the
cleanup levels deemed protective under CERCLA. Until a protective comprehensive
radiation cleanup rule is available, this guidance clarifies the Agency’s position on’
CERCLA cleanup levels for radiation.

OBRJECTIVE
msguidnmechﬁﬁmthuclumxpsofndionucﬁdamgovunedbyﬂwﬁsk

range for all carcinogens established in the NCP when ARARS are not available or are

not sufficicatly protoctive. This is to say, such clcanups should gencrally achieve risk

levels in the 10 to 10 range. EPA bas a congistent methodology for assessing cancer
ﬁxksmddetuminingPRGanERCLAsitanomthe_typeofconhmimﬁon.‘

*See leter, Carol Browner, Adinistrtor, EPA, o Shirkey Jackson, Chairman, Noclear Regulstory Cimriasion,
February 7, 1997. :

$Scx amachmest B for a detailed discussi of the basis for the concusion that e dose fimits n the NRC rule are not
adoquatcly protective,

$U.S. EPA, “Risk A Guidasce for Superfund Volume | Human Health Evaluation Manual (Part A) luteris
Final,” EPA//SA/1-89/002, Doceraber 1989, U.S. EPA, “Risk A Guidance for Superfund: Vohume I - Haman

Health Evaluation Manual (Part B, Development of Risk-based Proliminary Remediation Goals”, EPA/S4Q/R-92/003,
December 1991,

-3 =~
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Cancer risks for radionuclides should generally be estimated using the slope factor
approach identified in this methodology. Slope factors were developed by EPA for
more than 300 radionuclides in the Heaith Effects Assessment Summary Tables
(HEAST)” Cleanup levels for radioactive contamination at CERCLA sites should be
established as they would for any chemical that poses an unacceptable risk and the risks
should be characterized in standard Agency risk language consistent with CERCLA
guidance.

Historically, radiation exposure and cleanup levels have often becn expressed in
units unique to radiation (¢.g., millirem or picoCuries). It is important for the purposes
of clarity that a consistent set of existing risk-based units (i.e., # x10°) for cleanups
generally be used. This will also allow for case and clarity of presenting cumulative
risk for all contaminants, an objective consistent with EPA’s policy on risk
characterization.*

Cancer risk from both radiological and non-radiological contaminants should be
stmtedtopmwdenskuumatesfcrpersomcxposedmboﬂntypmofmmgmc
wntmmams.Ahhoughmmnsksmmﬂymybe bulated scp ly, risk
comained in proposed and final site decisi (c.g., prop plms,Reoord
of Decisions (RODs), Action Memos, ROD Amendments, Explanation of Significant
Differences (ESDs)) should be summed to provide an estimate of the combined risk to
individuals presented by all carcinogenic contaminants.

IMPLEMENTATION

The approach in this guidance sbould be considered at current and future
CERCLA sites for which responsc decisions have not been made.

Oversll Exposure Limit:

Cleanup should generally achieve a level of risk within the 10 to 10¢
carcinogenic risk range based on the reasonsbic maximum exposure for an individual.
The cleanup levels to be specified include exposures from all potential pathways, and
thtwghaﬂnmdia-(&g.,wﬂ,ymmdwm.mﬁeewm,m-ir,m

"US. EPA, “Health Effects Asscssment Summary Tables FY-1995 Anoual,” EPA/S40/R-95/036, May .1995; nd US.
EPA, “Health Bffects Assessment Summary Tables FY-1995 Supplement,” EPA/S40/R-95/142, Nov. 1995,

$¥or further discussios of EPA's policy, sec dum from EPA Admini Carol B entitied: “EPA
Risk Chanscterization Program,™ March 21, 1995.

-4 -
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biota). As noted in previous policy, “the upper boundary of the risk range is not a
discrete line at 1 x 10, although EPA generally uses ] x 10 in making risk
management decisions. A specific risk estimate around 10~ may be considered
acceptable if justified based on site-specific conditions™.

If a dose assessment is conducted at the site'® then 15 millirem per year
(mrem/yr) effective dose equivalent (EDE) should generally be the maximurm dosc limit
for humans. 'lhslcvelequatstoappmxmtely:i x 10 increased lifetime risk and is
consistent with levels g Ny ive in other governmental actions,
pamculaﬂy regulauons and guidance dcvelopcd by EPA in other radiation control
programs. "'

Background Contamination:

Background radiation levels will g Ity be d ined as background levels
arc determined for other contaminants, on a site-specific basis. In some cases, the same
constituents are found in on-site samples as well as in background samples. The levels
of cach constituent are compared to background to determinie its impact, if any, on site-
related activities. Background is gencrally measured only for those radionuclides that
arc contaminapts of concern and is compared on a contaminant specific basis to cleanup
level. For cxample, background levels for radium-226 and radon-222 would generally

. not be evaluated at a site if those radionuclides were not site-related contaminants.

Memo from Assistent Administrator Don Clay to the Regioas; “Role of the Baseline Risk cat in Superfund
Remedy Selection Decisions™ OSWER Directive 9355.0-30; April 22, 1991.

”Gmpwmbﬁmmmmuw“M.MMmqnhmﬂmkw

VFurther discussion and snalysis of the basis for this dation is d in the reaterials in the docket for
the AEA standard under development by EPA, which is & attw ddress: U.S. EPA, 401 M Street, SW.,
Room M1500, Air Docket No. A-93-27, Washington D.C. 2i450. m-&dummmmm
wucuqmmmmunmaam(mmmmuwmnumm
bulmumwmmmsnammﬂm(wﬂwu cloasap/).
amwmm_mmmuu-unmwwngzsmuumwy k]
mumwuumwmmmm)mwmmmn&mmmMm
15 meem EDE but on average dto ly 10 EDE, using cufrent risk methodologies. Simitarly,
‘AMRshsedmaisﬂsmww-:um(le..”nwyrbmhhdyndﬂn-dyrhuy
critical organ) would on average comrespond 1o those clesnups based o 1S mrem/yr EDE. (Seenho‘Cmof
Critical Organ snd EDE Radistion Dosc Rate Limits for Situstions I ing C d Land;” Office of Radistion
and Indoor Air; Aprl 1997.) Sec aiso Attachment B.

- 5 -
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In certin situations background levels of a site-related contaminant may equal
or exceed PRGs established for a site. In these situations background and site-related
levels of radiation will be addressed as they are for other contaminants at CERCLA
sites.”?

Land Use and Institutional Controls:

The concentration levels for various media that correspond to the acceptable risk
level established for cicanup will depend in part on land use at the site. Land uses that
vnﬂbcavnhblefolluwmgoomplcuonofuesponxmmdctammedupanof

ing the bly d land use or uses
along with other factors.” Inmttm°ml controls (Cs) gencta.lly should be included as a
component of cleanup alternatives that would require restricted land use in order to
cnsure the response will be protective over time. The institutional controls should
prevent an unanticipated change in land use that could result in unacceptable exposures
1o residual contamination, or at a minimum, alert future users to the residual risks and
monitor for any changes in use.

Futare Changes in Land Use:

Where waste is left on-sitc at levels that would require limited usc and restricted
exposure to ensure protectiveness, EPA will conduct reviews at least once cvery five
years to monitor the site for any changes including changes in land use. Such reviews
should analyze the implementation and effectiveness of any ICs with the same degree
of care as other parts of the remedy. Should Jand use change in spite of land use

1por further informats ding EPA's spproach for ing beckgrownd st CERCLA sitcs soc: National Oil
and Hazardous Suh Pollution C y Plan, 55 FR §717-8718, March 8, 1990; U.S. EPA “Guidance on
i Actions for G d Grovnd Water at Superfund Sitca,” EPA/S40/G-$2/003, Decassber 1988, pg. 4-5;

U.S DAWMO-H-&U&’;M EPA/SA0/R-96/018, April 1995, pg. 8; snd U.S. EPA “Risk
id: for Superfy ‘VMIMMMMMAL'EPMIMW
1989, pp. 4-5-:4-10-45—13»5—19 It should be noted that certain ARARSs specificalty address how w factor
b-:kpv-dhodu-q:h\de Pumwmmkhﬁnw-hﬂmhm
(Sec Mhnhﬁgdnﬂmmﬁiﬂmlﬂyuhwﬂnmun)
hummmmummwm kground should be addressed in the
mm-puwidlvydum ARARs, such as 40 CFR 192, are available 10 establish cleanup levels for those
uclides that pose the tmost sisk (such as radium-226 or Thoriem in soll, and indoor radon) whea
mm-*m—um

o

b ™ ng Land use ions, decision makers should consult the provided in the
MEMLI“A.A..OSW entided: w‘hhhml—‘ymm’(ﬂmm
No. 9355.7-04), May 25, 1995
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rmncuons. it will be. necessary to cvd\mc the implications of that change for the

dy, and whether the ins protective (e.g., a greater volume of
soil may need to be removed or managed to achieve an acceptable level of risk for a
less restrictive land use).

Ground Water Levels:

Consistent with CERCLA and the NCP, response actions for contaminated
ground water at radiation sites must attain (or waive as appropriate) the Maximum
Contaminant Levels (MCLs) or non-zero Maximum Contaminant Level Goals
(MCLGs) established under the Safe Drinking Water Act, where the MCLs or MCLGs
are relevant and appropriate for the site. This will typically be the case where ground
waters are a current or potential source of drinking water.' The ARARs should
generally be attained throughout the plume (j.c., in the aquifer).

Modecling Assessment of Future Exposures:

Risk levels, ground water cleanup, and dose limits should be predicted using
appropriate models to examine the estimated future threats posed by residual
radioactive material following the completion of the response action.’* The modeling
asscssment should: (1) assume thar the cum:m physical characteristics (e.g., important
surface fi , soils, goology, hydrog logy, and ecology) will continue
to exist at the site; (2) take into account for mh pasticular radionuclide that is a site-
related contaminant, the following factors:

. radioactive decay and the ingrowth of radioactive decay products when
assessing risk levels; .

- the year of peak ion in the ground water when assessing protection
(e-g., remediating previous contamination and preveating future contamination)
of ground water, and;

. theywofpukdosewhenascssmgdosehnmsmd,

(3) mode! the expected movement of radicactive material at the site both within media

(i.c., soil, ground water, surfacc water, sedunen!, structures, air, biota) and to other

media.

‘%mmnwmmuammmmummm
“Presumptive Strategy and Ex-Sitg T Technologies for C inated Ground Water st CERCLA Sites”
{OSWER Directive No. 9355.7-04) October 1996.

"mfnmq'mmmmmfamhmmmmu.s. EPA, “Risk Assessment Guidance for
Superfund Volume | Human Health Evaluation Manual (Part A) Interim Final,> EPA//540/1-89/002, December 1989, pp.
10-22 and 10-24.
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FURTHER INFORMATION

The subject marter specialists for this directive are Jeffrey Phillips of OERR and

John Karhnak of ORIA. General questions about this directive, should be directed to
1-800-424-9346.

Attachments

Addressees .

cC:

National Superfund Policy Managers

Superfund Branch Chicfs (Regions 1-X)

Superfund Branch Chiefs, Office of Regional Counsel (Regions I-X)
Radiation Program Manager; (Regions I, IV, V, V1, VII, X)
Radiation Branch Chief (Region IT) :

Residential Domain Section Chief (Region IIT)

Radiation and Indoor Air Program Branch Chief (Region VIII)
Radiation and Indoor Office Director (Region IX)

Federal Facilities Leadership Council

OERR Center Directors

Jim Woolford, FFRRO
Elizabeth Cotsworth, OSW
Craig Hooks, FFEO :
Barry Breen, OSRE

Joanna Gibson, HOSC/OERR
Earl Salo, OGC
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August 20, 1997

Attachment B:
Analysis of what Radiation Dose Limit
is Protective of Human Health
at CERCLA Sites
(Including Review of Dose Limits in
NRC Decommissioning Rule)
Introduction

The Nuclear Regulatory Commission (“NRC™) has finalized 2 rule titled
“Radiological Criteria for License Termination” (se¢ 62 FR 39058, July 21, 1997). EPA
has determined that the dose limits established in this rule generally will not provide a
protective basis for establishing prcliminary remediation goals (“PRGs™)under.the
Comprehensive Environmental Response, Compensation and Liability Act -
(“CERCLA™).! The NRC rule sets an allowable cleanup level of 25 millirem per year
effective dose equivalent (EDE) (equivalent to approximately 5 x 10 lifetime cancer
risk) as the primary standard with exemptions allowing cleanup levels of up to 100
millirem per year (mrem/yr) EDE (equivalent to approximately 2 x 10" lifetime risk).?
While the NRC standards must be met (or waived) at sites where it is applicable or
relevant and appropriate, cleanups at thesc sites will typically have to be more protective
than required by the NRC rule dosc limits in order to mect the requirement to be
protective established in CERCIA and the 1990 revisions to the National Oil and
Hazardous Substances Pollution Contingency Plan (“NCP™)?

Protectiveness for carcinogens under CERCLA is generally determined with
reference to a cancer risk range of 10 to 104 deemed acceptable by EPA. Consistent
withthisrisknnge,EPAhasconsidmedcancerﬁskfmmndiaﬁoninanumbcrof )
different comtexts, and has consistently concluded that levels of 15 mrem/yr EDE (which

ISee letter. Caro! Browner, Administrator, EPA, to Shirley Jackson, Chainman, Nuclesr Regulstory Commission,
February 7, 1997. : .

2 Trroughout this analysis risk estimates for dase levels were derived using arisk thodology
with CERCLA guidance fos assessing risks.
3Similarly, guidance that provides for radiation cleanups outside the risk range is generally ot protective and should

not be used to establish preli Y goals .
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equalc to approxirmately a 3 x 10" cancer risk) or less are protective and achievable *
LPA has explicitly rcjected levels above 15 mrem/yr EDE as being not sufficiently
protective.

The dose levels established in the NRC Decommissioning rule, howevcr, are not
based on this risk range or on an analysis of cther achievable protective cleanup levels
uscd for radiation and other carcinogenic standards. Rather, they are based on a different
framework for risk management recommended by the International Commission on
Radiation Protection (ICRP) and the National Council on Radiation Protection and
Measurements (NCRP). NRC's application of this framework stans with the premisc that
exposurc to radiation from all man-made sources, excluding medical and natural
background exposures, of up to 100 mrem/yr., which cquaies to a cancer risk of 2 x 107,
is acceptable. Based on that premise, it concludes that exposure from decommissioned
facilities of 25 mrem/yr, which equates to a cancer risk of approximately 5 x 10, is
acccplable, and allows the granting of exceptions in certain instances permitting exposurc
up to the full dosage of 100 mrem/yr from these facilities. EPA has carefully reviewed -
the basis for the NRC dose levels and does not believe they are generally protective
within the framework of CERCLA and the NCP. Simply put, NRC has provided, and
EPA is aware of, no technical, policy, or legal rationale for treating radiation risks
differently from other risks addressed under CERCLA and for allowing radiation risks so
far beyond the bounds of the CERCLA risk range.

“It should be noked thar 15 mrom/yr is-a dose level, not a media remediation lovel. Accordingly, this leve! could be
achicved at CERCLA sites through appropriate site-specific combinations of active diation and land-use restrictions W
ensure no unacceptable exposures.

-2
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1.  Rationale for 16 mrem/yr as Minimally Acceptable Dose Limit

‘o determine an acccplable residual level of risk from residual radioactive
materials following a response action that would be protective of human health, EPA
examincd the precedents established by EPA for acceptable exposures to radiation in
regulations and site-specific cleanup decisions in light of the CERCLA risk range for
carcinogens. EPA's conclusion is that to be cansidered protective under CERCLA,
remedial actions should generally attain dose levels of no more than 15 mrem/yr EDE for
those sites at which a dose assessment is conducted. This dose level corresponds to an
excess lifetime cancer risk of approximately 3 x 10

11 The CERCLA risk range

Under CERCLA, all remedies are required to attain cleanup levels that “at a
minimun. . . assure protection of human health and the environment.” CERCLA
§121(dX1). The NCP provides that, for carcinogens, preliminary remediation goals
should generally be set at levels that represent an upper-bound lifetime cancer risk to an
individual of between 10 and 10%. 40 CFR § 300.430(c)(2XIXAX1). This regulatory
level was set based o EPA’s conclusion that the CERCLA protectiveness mandate is
complied with “when the amount of cxposure is teduced so that the risk posed by
contaminants is very small, i.c., at an acceptable Jevel. EPA’s risk range of 10 to 10
represents EPA’s opinion on what are generally acceptable levels.” 55 Fed. Reg. a1 8716
(March 8, 1990). EPA’s adoption of this risk rangc was sustained in judicial review of
the NCP. State of Ohio v_EPA, 997 F.2d 1520, 1533 (D.C. Cir. 1993).

Under appropriate circumstances, risks of greater than J x 10 may be acceptable.
CERCLA guidance states that "the upper boundary of the risk range is not a discrete line
at 1 x 10%, although EPA generally uses 1 x 10 in making risk management decisions.

A specific risk estimate around 10" may be considered acceptablc if justified based on
site-specific conditions.™ Other EPA regulatory programs have developed a similar
approach 1o determining acceptable levels of cancer risk. For example, in a Clean Air
Act rulemaking establishing NESHAPs for NRC licensees, Department of Energy
facilities, and many other kinds of sites, EPA concluded that a risk level of “3x 10" is
essentially equivalent to the presumptively safe level of 1 x 10°.” 54 Fed. Reg. at 51677
and 51682 (December 15, 1989). EPA explicitly rejected a risk level of 5.7 x 10 as not
being equivalent to the presumptively safe level of 1 x 10" (in the case of clemental
phosphorus plants) in this rulemaking. 54 Fed. Reg. at 51670.

"Roleofdnsmlil.lekisk‘ it in Superfund dy Sciection Decisions” from EPA Assi Admini: Don
R. Clay, April 22, 1991
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1.2 Prior rulemaking decisions

EPA has examined the protectiveness of various radiation levels on a number of
occasions. In each case, EPA’s dctermination of what constitutes an adcquatc level of
protection was reached in a manner consistent with EPA’s regulation of other
carcincgens. The conclusions from these efforts support the determination that 15
mrem/yr EDE should generally be the maximum dose level allowed at CERC LA sites.
For example, EPA's Environmental Radiation Protection Standards for Management and
Disposal of Spent Nuclear Fuel, High-Level and Transuranic Radioactive Wastcs ("High-
Level Wastc Rule," 40 CFR Part 191) sets a dose limit of 15 mrem/yr EDE for all
pathways.

In addition, EPA set an cffective dose equivalent of 10 mrem/yr EDE (excluding
radon-222) for air emissions of radionuclides from federal facilities, NRC licensees, and
uranium fuel cycle facilitics under the National Emissions Standards for Hazardous Air
Pollutants (NESHAP, 40 CFR Part 61). This lower limit included all air pathways, but
excluded releases to surface and ground waters.

Not all EPA rules apply the current dosc methodology of effective dosc equivalent
(EDE). A dose limit of 15 mrem/yr EDE is also consistent with the dosc levels allowed
under older multi-media standards that were bascd on the critical organ approach to dose
limitation. Critical organ standards developed by EPA and NRC consist of a combination
of whole body and critical organ dose limits. Three of these critical organ standards
(EPA’s uranium fuel cycle rule, 40 CFR 190.10(a), developed for NRC licensces; NRC’s
low level waste rule, 10 CFR 61.4]; and EPA’s management and storage of high level
waste by NRC and agreement states rule, 40 CFR 191.03(a)), referred to here as
*25/75125 mrem/yr’ dose limits, are expressed as 25 mrem/yr to the whole body, 75
mrem/yr to the thyroid, and 25 mrem/yr to any critical organ other than the thyroid. One
standard (EPA’s management and storage of high level waste by DOE rule, 40 CFR
191.03(b)), referred to here as a *“25/75 mrem/yr” dose limit, is expressed as 25 mrem/yr
10 the whole body and 75 mrem/yr to any critical organ (including the thyroid). To .
compare the dosc level allowed under standards expressed in terms of EDE with the dose
levels allowed under the critical organ approach t6 dose limitation, EPA has analyzed the
estimated effective dose equivalent levels that would result if sites were cleaned up to the
numerical dosc limits used in thesc standards.® The analysis indicates that if sites were
cleaned up under a 25/75/25 mrem/yr dose limit, the residual contamination would
correspond to approximately 10 mrem/yr EDE. For sites cleancd up under a 25/75
mrem/yr dose limit, the residual contamination would eonespond to appmxmumly 15

"Canw’lsonomeMOmnudﬂ)EMmonDmeRncLlnhsforSmnimslnvolvmngminmdw
Office of Radiation and Indoor Air: April 1997
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mrem/yr EDE. These findings arc similar 1o those memtioned in the preamble to the high-
level wastc rule (40 CFR Part 191; December 20, 1993; 58 FR 66402). In that *
rulemaking, EPA noted that the dose limit of 25 mrem/yr to the whole body or 75
mrem/yr to any critical organ, which was used in a previous high-levcl waste rule
(September 19, 1985; 50 FR 38066) corresponds to the same level of risk as that
associated with a 15 mrem/yr EDE. A cleanup level of 15 mremvyr EDE is thus generally
consistent with all of these other standards, although there are minor differences.

Finally, standards for the cleanup of certain radioactively contaminated sites have
been issued under the Uranium Mill Tailings Radiation Control Act (UMTRCA), P.L.
95-604. Those standards are codified at 40 CFR Part 192. Among other provisions, the
UMTRCA standards limit the concentration of radium-226, radium-228, thorium-230 and
thorium-232, within 15 centimeters (cm) of the surface (o no more than S picoCuries per
gram (pCi/g) over background. They also limit the concentration of these radionuclides
below the surface to no more than 15 pCi/g over background. Since these standards were
developed for the specific conditions found at the mill sites to which they apply (for
examplc, all mill sites are required by law to remain in federal control), correlating these

ions to dose requires a site-specific determination considering both the

distribution and nature of contaminants at the site and the sclected land use. Therefore,
those standards are less relévant for determining if 15 mrem/yr EDE is consistent.
However, analysis indicates that the cleanup of UMTRCA sites is consistent with the
minimally acceptable dose limit of 15 mrem/yr EDE under a residential exposure
scenario for radium-226, radium-228, and thorium-232, and is much more stringent for
thorium-230.7 For land uses other than residential (c.g., commercial/industrial,
recreatiopal) the UMTRCA cleanup standards are more stringent for all four
radionuclides.*

1.3 Site-Specific Decisions

EPA has examined the cleanup decisions made under Superfund to address sitcs
contaminated with radioactive wastes. Many of these cleanup actions used the UMTRCA

Reassessment of Radium and Thorium Soil Concentrations and Annwal Dose Rates. Office of Radiation and Indoor
Air, July 22, 1996.

4 lovel of 15 mrem/yr is also supported by EPA’s draft Federal Radistion Protection Guid for Exp of the
General Public (59 FR 66414, Decemnber 23, 1994). The draft guid: ds that the maxi dose 1 individual
from specific sources of caegorics of sources be catablished as small fractions of s 100 fyt upper boand on doses from
all cusrent and p iaf future binod, and cites the regulations that are discussed in Section 1.2 of this paper as
approprigte imp of this dation. All of the regulatory ples cited support the selection of cleanup
lovels ut 15 mrenvys or kess. [lowever, bocausc thia guidance is in draft form and is subject 1o continued review within FPA
prior to finalization, it should not be used as a basis for establishing acceptable clcanup levels.

-5.
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cleanup standard (40 CFR Part 192) as an ARAR. Some of the sites used Stale
regulations as ARARs. For a number of major DOE cleanup actions such as those at the
Hanford reservation and Rocky Flats, a 15 mrem/yr EDE cleanup level has been decided
upon or proposed. In other cases of CERCLA radiation cleanup actions that arc not based
on ARARS, cleanup levels between 1 x 107 and 1 x 10 have been selected (Bomark, NJ:
Fernald, OH; Charleston Naval Shipyard, SC; and Mare Island Naval Shipyard, CA).
Overall EPA finds that a 15 mrem/yr EDE level (with a risk of 3 x 10™) is at the upper
end of remediation levels that have generally been selected at radioactively contaminated

CERCLA sites.
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2.0 Dose Limits in NRC's Rule are not Protective

EPA reviewed the dose limits that are contained in NRC’s Radiological Criteria
for License Termination (sce 62 FR 39058. July 21, 1997). The NRC rule allows a
cleanup leve] of 25 mrem/yr EDE (equivalent to approximately § x 10 lifetime risk)
with exemptions allowing cleanup levels of up to 100 mrem/yr EDE (equivalent to
approximately 2 x 107 lifctime risk). These limits are beyond the upper bound of the risk
range generally considered protective under CERCLA. In addition, they present risks
that are higher than levels FPA has found to be protective for carcinogens in general and
for radiation, in particular, in other contexts. EPA has no technical or policy basis to
conclude that these levels are protective under CERCLA. ‘

The risk levels corresponding to the 25 to 100 mrem/yr EDE range allowed by the
NRC rule (5 x 10*t0 2 x 10°%) are unacceptably high relative to 1 x 10, which is the risk
level generally used as the upper boundary of the CERCLA risk range for making risk
management decisions at CERCLA sites. This dctermination is consistent with EPA's
explicit rejection of a risk level of 5.7 x 10 for clemental phosphorus plants in the
preamble for a NESHAP rulemaking (54 FR 51670). In the same preamble, EPA stated
that a risk level of "3 x 10~ is essentially cquivalent to the presumptively safe level of 1 x
10" (54 FR 51677). It was during this same NESHAP rulemaking that NCRP first
recommended to EPA its regulatory scheme (a dose limit of 25 mrem/yr EDE for a single
source that if met would not require analyzing other sources, otherwise a dose limit of
100 mrem/yr EDE from all sources combined) that NRC cites as a source for the
regulatory approach taken in its decommissioning rule.® EPA rejected NCRP's
recommended regulatory scheme, and promulgated dose limits of no more than 10
mrem/yr EDE in its NESHAP rulemaking for radionuclides, while concluding that
“individual dose levels greater than 10 mrem/y ede arc inconsistent with the requirements
of section 112" of the Clean Air Act. 54 Fed. Reg. at 51686.

The documentation and analysis supporting the NRC rule dose levels provide no
basis for such a significant departure from the CERCLA risk range. Indecd, as discussed
above, EPA's past analyses and expericnce have demonstrated that exposures of 15
mrern/yt EDE or less are attainable and that such a departure is unwarranted. A dosé
limit of 25 mrem/yr EDE represents almost a doubling of the allowable risk from
previous radiation rulemakings; the risk represented by a dose limit of 100 mrem/yr EDE
is seven times as high as previously allowed. As note in Section 1.2, a dose limit of 25
mrem/yr effective dose equivalent is inconsistent with the dose levels allowed under older

9-Control of Air Emlssions of Radionuclides™ NCRP Position Statement No. 6. The report cited by NRC, NCRP
No. 116, merely references this previous NCRP position statement.

-7-
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standards using a previous dose methodology (multi-media standards that were based on
the critical organ approach to dose lin.itation). If these older dose standards were to be
applied to the cleanup of contaminated sites. the average dose level would correspond to
approximatcly 10 or 15 mrem/yr EDE on average.”® Also, analysis indicates that the
cleanup of UMTRCA sites using the 5 pCi/g and 15 pCi/g soil standards under 40 CFR
192 is consistent with an upper bound of 15 mrem/yr EDE under a rural residential
cxposurc scenario for radium-226, radium-228, and thorium-232, and is much more
stringent for thorium-230."" For land uses other than residential (c.g.,
commercial/industrial, recreational) the UMTRCA cleanup standards are more stringent

for all four radionuclides.

'“mmdwmmmmmwmmmmsmﬁmmmc«mmmw
Office of Redistion and Indoor Air; April 1997. '

"1 Reassessment of Radium and Thorium Soil Concentrations and Anmeal Dose Rates. Office of Radiation and indoos
Air, July 22, 1996.



