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WHISTLEBLOWERS AT DEPARTMENT OF EN-
ERGY FACILITIES: IS THERE REALLY “ZERO
TOLERANCE” FOR CONTRACTOR RETALIA-
TION?

TUESDAY, MAY 23, 2000

HOUSE OF REPRESENTATIVES,
COMMITTEE ON COMMERCE,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:30 a.m. in room
2322, Rayburn House Office Building, Hon. Richard Burr (vice
chairman) presiding.

Members present: Representatives Burr, Ganske, Bryant, Bliley
(ex officio), Strickland, and DeGette.

Staff present: Dwight Cates, majority investigator; Thomas
DiLenge, majority counsel;, Amy Davidge, legislative clerk; and
Edith Holleman, minority counsel.

Mr. BURR. This hearing of the Oversight and Investigations Sub-
committee will come to order.

The purpose of today’s hearing is whistleblowers at the Depart-
ment of Energy facilities: is there really zero tolerance for con-
tractor retaliation?

We have two panels. I know that more members will be in and
out because of the schedules today.

Let me take this opportunity to welcome all of our witnesses and
to announce to them that we expect a series of votes in approxi-
mately 30 minutes. That series will probably last for about 45 min-
utes. It is a series of four to five votes. When that happens, we will
take a recess for some period of time. It is my hope that Ms.
DeGette and myself will have time to make opening statements
and we will have an opportunity to hear the opening statements of
at least the first panel before we recess. I would ask all of you to
be patient with us as we work through those votes.

The Chair would recognize himself for the purposes of an open-
ing statement.

Today the committee will review whistleblower retaliation at the
Department of Energy facilities operated by its contractors. We will
primarily focus on two issues: first, has the Department taken the
necessary steps to ensure that contractor employees are encouraged
to openly disclose violations of law, unsafe work conditions, and
other examples of waste, fraud, and abuse without fear of retalia-
tion, or has the Department’s zero tolerance policy for reprisals
against whistleblowers simply been a false promise that has died
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due to the vacuum of leadership? Second, is the Department’s pol-
icy to reimburse its contractors’ legal defense costs to fight a whis-
tleblower an appropriate use of taxpayer funds, or has the Depart-
ment all too willingly funded contractor defense costs in an effort
to wear down whistleblowers, regardless of the merits of the whis-
tleblower’s claim?

The committee has been studying these issues closely, and I am
concerned that the Department has once again fallen into a very
familiar cycle. This familiar cycle at DOE begins with a genuine
understanding of a problem, then a commitment to reform, and
then an announcement and lengthy press release from DOE head-
quarters describing how they will resolve the problem, but the De-
partment always seems to forget to follow through on these re-
forms.

In 1995, former Secretary Hazel O’Leary presented a package of
whistleblower protection initiatives, including a zero tolerance pol-
icy for reprisals and a proposed limitation on the reimbursement
of contractors’ legal defense cost in certain cases, but the imple-
mentation of these reforms at DOE sites has been inconsistent due
to the lack of a clear guidance from headquarters—again, an all-
too-familiar problem at the Department of Energy.

Soon after announcing these reforms, Secretary O’Leary realized
that they were not being implemented. In March 1996, in a press
release she quoted, “These whistleblower initiatives have not been
implemented to my satisfaction, and I want to get this effort back
on track.”

Secretary O’Leary asked former Under Secretary Tom Grumbly
to take the lead, but again implementation was derailed. In my
mind, the real test of zero tolerance policy is whether contractor
employees are now more willing to come forward with a legitimate
workplace concern without the fear of retaliation from management
and with confidence that DOE will protect them. Unfortunately, we
will hear about the cases today of several whistleblowers who not
only suffered acts of reprisal when they initially identified serious
safety concerns, but who also, in some cases, were subject to ongo-
ing and unrelenting retaliation by both DOE and its contractors
throughout the complaint process.

In all these cases, the Department of Labor investigated the com-
plaints and issued findings in favor of these whistleblowers. Re-
markably, the Department has responded by providing virtually no
support to the whistleblowers, while providing generous taxpayer
support for the contractors fighting these meritorious claims.

First, the contractor and his lawyers have unlimited access to
any information they need from the employee’s files or from DOE
files to build their case. The whistleblower, on the other hand, has
to file a Freedom of Information Act request and wait months to
see if DOE and the contractors will comply.

In Mr. Lappa’s case, the Department has withheld access to doc-
uments and prevented Mr. Lappa’s attorney from interviewing
DOE personnel, forcing Mr. Lappa to file a separate lawsuit just
to gain access to this information.

Earlier this month, the Federal judge in that case determined
that the DOE “Acted arbitrary and capriciously in denying the tes-
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timony of DOE employees” sought by Mr. Lappa to prove his case
and ordered DOE to make these individuals available at once.

Second, the contractor has all the time and taxpayer-funded legal
help it needs to slow down, wear down a whistleblower and the
limited resources of a whistleblower.

In Mr. Walli’s case, Fluor Hanford knew it would lose its appeal
of OSHA'’s initial ruling, but it appealed anyway and held out for
months of costly litigation until they settled the night before the
trial.

Fluor Hanford has spent more than $200,000 in taxpayer funds
over the past 3 years fighting Mr. Walli and his colleagues, and in
Mr. Lappa’s case the University of California has spent more than
$300,000 in taxpayer funds for outside legal help. In both cases,
the contractors likely will enjoy these free taxpayer-funded legal
expenses even if they continue to lose their ongoing fights against
these whistleblowers.

Third, the relationship between DOE and its contractors is a
close one. In many cases, the contractor receives full cooperation,
strategic coordination from DOE to fight the whistleblowers. All of
DOE’s resources are available to the contractor, but DOE will not
return the whistleblower’s call. In Mr. Lappa’s case, the Depart-
ment has even entered into a joint defense privilege with the con-
tractor to withhold information from Mr. Lappa.

The judge in Mr. Lappa’s suit found it incredulous that DOE
would claim a joint defense privilege and agreed. How can DOE be
both the independent enforcer of zero tolerance and also a willing
codefendant? This pattern of behavior does not represent zero toler-
ance, but, unfortunately, this is what we should expect when there
is poor leadership and follow-through by Secretary O’Leary, Sec-
retary Pena, and most recently Secretary Richardson.

If DOE decides to stop hiding behind its contractors and their
contracts, perhaps the Department could establish a legitimate
whistleblower protection policy that it is willing to consistently im-
plement and enforce. This will require DOE to gain control of the
contracts it writes and the contractors it hires, but it looks like we
may have to wait for the next Secretary of Energy to provide this
leadership.

I will now yield to the ranking member for the purposes of an
opening statement.

Ms. DEGETTE. Thank you, Mr. Chairman, for holding this impor-
tant hearing. Frankly, my statement echoes a number of the con-
cerns that you expressed in your statement, as well.

We in Congress and those in the executive branch have fre-
quently praised the enormous courage and unmeasurable contribu-
tions of whistleblowers to building and maintaining policies and
practices in the Federal Government that guarantee that all are
treated fairly and that the public’s health and safety is protected.
We particularly note it—and I think it is particularly important—
at our nuclear weapons and other nuclear sites, where the price of
inadequate safety practices can be so costly. We do this even
though we know that, once outside of the public’s eye, whistle-
blowers are often punished for their actions with stagnant or de-
stroyed careers, lost jobs, lost pay and benefits, unending legal pro-
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ceedings, and uncompensated legal fees, continuing retaliation, and
tremendous emotional isolation and stress.

As someone who practiced employment law on behalf of workers
for a number of years before I came to Congress, I know firsthand
how this feels for people who are whistleblowers and who are suf-
fering retaliation.

Even a Congressional hearing—and, frankly, we have had many
in this committee—can’t change the personal toll that whistle-
blowing takes on people.

Ernie Fitzgerald, a whistleblower from the Department of De-
fense, has labored in a closet for more than 15 years. Not very
many people can do that.

In 1988, when Congress authorized civil penalties under the
Price Anderson Act for DOE contractors who committed serious
safety violations, John Harrington, the Secretary of Energy, op-
posed all penalties. The contractors, according to Secretary Har-
rington, engage in special working relationships with the Depart-
ment to operate Government-owned facilities that are vital to our
national security. The Secretary went on to say, “These relation-
ships are founded on an understanding that the interests of the De-
partment of its contractors are largely inseparable.”

Mr. Chairman, I will submit that the DOE has had this attitude
under both republican and democratic administrations. Not too
much, unfortunately, has changed since 1988. The Department of
Energy continues to reimburse its contractors for the legal fees and
other expenses involved in beating down the whistleblowers. Its
lawyers strategizes, we have heard, with the contractors’ lawyers
and create these joint defense agreements. The DOE refuses to
allow its employees to be deposed in whistleblower actions, and it
authorizes punitive litigation against whistleblowers.

The truth is—and this is true in government and also in private
industry—no one in management wants a whistleblower around be-
cause they might tell the truth again and embarrass everybody.
Frankly, it doesn’t matter whether someone has worked success-
fully at a site for 1 or 20 years.

As we heard, following on the 1988 law Secretary O’Leary an-
nounced this zero tolerance policy and it was affirmed, in turn, by
both Secretary Pena and Secretary Richardson. Some changes were
made.

The Department set up the Office of Employee Concerns to at-
tempt to informally resolve complaints. It announced a policy that
it would not pay legal fees for contractors who received an adverse
determination against a whistleblower action. But, as we will hear
in testimony today, the Office of Employee Concerns of head-
quarters has only one full-time staffer and no policy for some very
basic issues such as maintaining the confidentiality of hotline com-
munications.

The 708 process is so slow, inefficient, and faulty that whistle-
blowers have been forced to go to the Labor Department to get a
full hearing. Labor, unlike DOE, allows discovery by the whistle-
blower, which gives them a real chance to prove their case. Labor,
unlike DOE, has orders that are enforceable against the contractor
and in court. And, as one whistleblower found out when he went
to court to enforce his DOE order, DOE proceedings don’t provide
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enforceable judgments. Moreover, the contractors have figured out
how to settle the Labor cases just before receiving an adverse de-
termination, with DOE paying all of the bills, and then they take
new actions against the whistleblowers, either with retaliations or
through different legal proceedings. DOE’s counsel has overwhelm-
ingly authorized these costs and cooperates with the contractors’
lawyers in these situations.

We heard a little bit about Hanford, where Fluor Daniel inter-
vened in a dispute the pipefitters had with their union resulting
from their layoff. DOE paid all those bills. Now, after continued re-
taliation, the pipefitters had to resort to the State courts for relief,
and guess who is paying those bills—right again, the DOE, which
has a zero tolerance policy against reprisal. In fact, the DOE claims
a joint defense policy and is strategizing with Fluor. The whistle-
blowers must fight on against the resources not only of Fluor, but
the Federal Government.

We heard how much the whistleblowers have had to pay in legal
fees. The taxpayers have spent over $500,000 in legal fees to keep
the pipefitters off the jobs.

David Lappa, another whistleblower, is fighting against the Uni-
versity of California in State court. Lappa, a nuclear engineer with
20 years experience, was harassed out of his job after he alleged
safety violations. He, too, settled his case just before an adverse
finding. The university, however, continued to retaliate. Mr. Lappa
sued in State court. Who is paying the bills? Right again, the DOE.
The Department said it doesn’t need to investigate, it is just going
to wait for Mr. Lappa to bleed himself dry financially while doing
the public’s work.

Joe Gutierrez also ran up against the University of California
when he revealed there were no radioactive monitoring records in
a particular facility. Well, guess what? He got a negative perform-
ance rating, a reduced pay rate, and work taken away for that.

Even after an adverse determination, the University still fights
on. Mr. Gutierrez has amassed $50,000 in legal fees. Mr. Gutierrez
apparently violated a U.C. code of ethical conduct which required
him to “exhibit loyalty in all matters pertaining to the affairs of the
University of California and the Los Alamos National Laboratory,”
and “refrain from entering into any activity which may be in con-
flict with the interests of the University of California and the Los
Alamos National Laboratory.”

Now, $50,000 to an individual citizen is a lot of money to have
to spend in legal fees, and especially if they have to wait to have
any kind of recovery until an adverse determination. And what can
happen when you have a large institutional entity, like a corpora-
tion or the Department of Energy, if they can just bleed these poor
individuals dry?

As far as we are concerned and can see, DOE takes no steps to
protect these whistleblowers, and even most recently, in an April
28 letter for this committee, Mary Anne Sullivan said, “I believe
that the review of whether LLNL reprised against the individual
and therefore any response by the DOE under its contract with
U.S. has worked and should await the outcome of the proceeding.”
It just goes on and on.
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Mr. Chairman, I really am glad, as I said, we are having this
hearing. I think it is an important hearing, and I am hoping it will
be the first step, no matter who is in the Administration after the
November elections, to making sure we protect these whistle-
blowers.

I yield back.

Mr. BURR. The gentlelady makes a good point. The gentlelady’s
time has expired.

The Chair would recognize the chairman of the full committee,
Chairman Bliley.

Chairman BLILEY. Thank you, Mr. Chairman, for holding this
important hearing today on whistleblower retaliation at DOE facili-
ties.

Telling the truth about safety helps all Americans. When whis-
tleblowers are afraid to come forward with safety concerns, the
health and safety of all those within these facilities and all those
who live nearby are jeopardized.

In 1995, then Secretary O’Leary announced new protections for
contractor employees who disclosed safety violations at DOE sites.
Unfortunately, over the past 5 years these whistleblower protec-
tions have failed to take hold. It seems that no one at DOE is real-
ly interested in strengthening the Department’s whistleblower pro-
tection policies.

While Secretary Richardson again pledged a zero tolerance policy
for reprisals against whistleblowers just last year, the reality is
that the Department continues to show its willingness to work
overtime to fight whistleblowers and to protect its contractors, even
after a whistleblower’s claim has been investigated and verified by
the Department of labor.

One of the most glaring failures has been limiting the taxpayer
funding of contractors’ legal costs in whistleblower cases. In 1995,
1998, and again in 1999 the Department proposed reforms so that
the taxpayers would not continue to pay a contractor’s legal bill
when a whistleblower’s claim has merit. However, the proposed re-
forms were never finalized. Why? According to a recent memo from
DOE’s Office of General Counsel, “There is no one championing
movement on this rule.”

The failure of leadership has resulted in a state of confusion,
with inconsistent whistleblower protection policies and inconsistent
contract provisions at the Department’s different sites. Because
whistleblower retaliation is just as serious at one DOE site as at
another, there should be one policy on whistleblower protection
that applies to all contracts and to all contractors. Without tough
and clear contract provisions, contractors can continue to play
games with both DOE and whistleblowers and avoid having to pay
any real cost for retaliation.

The whistleblower cases we will review today are not cases we
have dug up from the past. These are active cases that dem-
onstrate how far DOE and its contractors will go to fight whistle-
blowers who have identified significant safety issues.

When serious safety issues were raised by David Lappa, Randy
Walli, and Joe Gutierrez, the Department turned its back on them.
Instead of protecting these whistleblowers and investigating their
complaints, the Department sided with its contractors.
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When a contractor knows the Department is on its side, finan-
cially and otherwise, the contractor is encouraged to continue to re-
taliate against all whistleblowers. When employees find out that
the DOE will work overtime to fight whistleblowers and protect its
contractors, the message becomes clear: if you identify safety viola-
tions, you will be punished.

The Department claims to have zero tolerance for retaliation
against employees who blow the whistle on safety violations. Zero
tolerance is supposed to mean that not a single case will be toler-
ated, that every instance will be punished. Five years have passed,
and there have been numerous cases in which whistleblowers have
been retaliated against by DOE’s contractors, but where is the pun-
ishment, where is the accountability? After 5 years, the examples,
if any, are few and far between.

Secretary Richardson recently declared in another context that
he wants to put an end to the cozy relationship between DOE and
its contractors. Although we have heard that before, what better
place to start than here, where nuclear safety is at issue?

Thank you, Mr. Chairman.

Mr. BURR. I thank the chairman. The gentleman’s time has ex-
pired.

The Chair would recognize Mr. Ganske for the purposes of an
opening statement.

Mr. GANSKE. I thank you, Mr. Chairman.

I would just echo the words of Chairman Bliley. I think it is very
important that an oversight committee in Congress be able to get
the information related to nuclear safety. Whistleblower protections
are, I think, absolutely necessary.

Senator Grassley, the senior Senator from my State, has been a
strong proponent of whistleblower protection as it relates to the De-
partment of Defense, and even strongly supports quit-type suits.

I think it should be noted also that the House of Representatives
passed a strong patient protection bill last October that had strong
whistleblower protections in it, too. There are a lot of analogies be-
tween the type of whistleblower protection that we ought to have
the people who are working in the nuclear industry in terms of
health and safety and those who are working in the health indus-
try, in terms of making sure that there are not abuses or risks.
Those people need to be protected for stepping forward and draw-
ing attention to potential problems.

And so, Mr. Chairman, I thank you for having this hearing, and
I look forward to the testimony.

Mr. BURR. I thank the gentleman.

We do have a series of votes, and for that reason I am going to
wait until we get back to bring up the first panel and to swear
them in.

I will take this opportunity, as the Chair, to suggest that the
problem is not cleared up even today. This subcommittee made re-
quests of the Department of Energy for the last several weeks
about other cases that we are not here to hear about from individ-
uals, and it was specifically requests as it related to whether, in
fact, the Department of Energy had reimbursed Kaiser Hill at
Rocky Flats for legal fees, and we were assured that they had not
and that the Department had not signed off on that issue, specifi-
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cally with the Graff whistleblower case at Rocky Flats, only to be
notified by the Department of Energy yesterday at 4:30 that they
had discovered in the billings last week that all along they had
been billed by Kaiser Hill for the legal costs of that fight.

This brings a number of questions to this committee that we will
explore today. One that is obvious is who is reading the invoices
submitted by the contractors to DOE that were paid and how close-
ly are they checking them if, in fact, invoices were paid with legal
fees, yet those who are responsible to account for any legal fees
paid out to contractors didn’t know that the Department of Energy
was, in fact, reimbursing Kaiser Hill.

I am sure that we will get into this in greater depth on both
sides of the aisle.

At this time, I would ask unanimous consent to enter both the
original response from the Department of Energy, as well as yes-
terday’s response clarifying their participation into the record.

Without objection, so ordered.

[The information referred to follows:]



United States Government Department of Energy

memorandum

DATE:

REFLY TO
ATTN OF;

SUBJECT:

TO:

Rocky Flats Fieid Office

May 18, 2000

0OCC-00-0512
Outside Counsel Litigation Defense Costs in Graf v. Wackenhut

David M, Berick, Deputy Assistant Secretary for House Liaison, CI-30, HQ

This memorandum will provide the available information I have to date in response to the
query on the outside counse litigation defense costs in Graf'v. Wackenhut, The sum of
the invoices submitted by Wackenhut, L.L.C. to Kaiser-Hill Company, L.L.C. (dated
from July17, 1998 to April 19, 2000) received by my office on May 11, 2000, is
$211,673.39.

My office-has-approved pope of the invoices, since the review of them recently
commenced and is incomplete. Potentially, the aforementioned sum contains costs not
related to the outside counsel litigation defense costs in the Graf matter.. Further, it is
uncertain at this time whether all of the potential outside counse] Jitigation defense costs
is reflected in the sum. My office has made no determination as to the set of costs to be
allowable by DOE. In essence, the sum costs are nothing more than a quick taliying of
unreviewed invoices to which no greater credible representation is available at this time.
The tally is intended to satisfy the urgent need for response to the query.

Thave endeavored to provide to you as quickly as possible the outside counsel
litigation' defense costs that my office is.considering in the Graf matter. As]
previously described in prior correspondence, we are dedicating efforts to review the

~ invoices (in.greater priority to those of other matters submitted prior in time). We are

reviewing the invoices in light of the administrative law judge’s detailed, 139 page
Recommended Decision and Order, and allowable cost principles. This review takes
time and must be done thoroughly to avoid the risk of the determination being
arbitrary and capricious. The process we are following is in accordance with our
customary, routine practice of reviewing invoices to determine the actual, reasonable
and allowable amount that the contractor is entitled to claim.

Your assistance in this matter is most appreciated. Please contact me at (303) 966-
2026 should you have additional questions.

Mell Roy
Chief Counsel

Attachment ~ list of invoices
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Rocky Flats Field Office

memorandum

DATE
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SUBJECT:
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May 22, 2000

OCC00-0516
Outside Counsel Litigation Defense Costs in Grafv. Wackenhuz

David M. Berick, Deputy Assistant Secrerary for House Liaison, C1-30, HQ

The purpose of this memorandum is to further respond 1o the query regarding the
vutside counsel defense costs in Graf v. Wackenhar, The following informarion is
whar [ have confirmed to date,

The outside counse] defense costs in the Grgf matter were included in payments to
Kaiser-Hill Company, LL.C (Kaiser-Hill) over a period of approximately twenty-
two montis. My office did notrecommended the aforementioned coses for approval
or ailowability and the Department of Enexpy (DOE) did not determine the costs as
allowable under the contract. Kaiser-Hill mcorpm'azcd the cosis in general
subcontractar billings thar were aot i Sub 1o the gueries
on tais subject, DOE and the senior Kaises-Hill off‘ cials became aware of the exvor.
As ] understand it, Kaiser-Hill remmed vhe funds for these costs, 2 sum of
$218,613.16. Kaiser-Hill intends 10 process the costs intemally, and tater submit the
appropriate invoicing to DOE for review by my office in accordance with our
Litigation Management Procedures.

The invoices | received on May 11, 2000, from Wackenhut to Kaiser-Hill, were not
submited to DOE for purpose of review for payment. As Imentioned inmy
corzespondence 1o you dated May 18, 2000, the invorces may include costs pot
associated with the Graf matter. Thus, my office will cease reviewing the
documents since continuation is superfluous n light of the circumsiances. The
docaments will be requrned to Kaiser-Hill with the clear expectation that Kaiser-Hill
must follow DOE's pracedures and receive s determination as to which cosis the
eoniractor may be entitled 1o claim before such costs can be authorized for payment.

Dwight Cates, Investigator ar the Houss Comminee on Commerce, was particularly
interested in the fucts of this marter. #f you would, please provide him this updated
informarion.

Mell Roy
Chief Counsel
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Mr. BURR. This hearing will be adjourned until 11:15.

[Brief recess.]

Mr. BURR. The subcommittee will come back to order.

At this time, the Chair would call up our first panel: Mr. Tom
Carpenter, director, Seattle office, Government Accountability
Project; Mr. Joe Gutierrez, assessor, audits and assessment divi-
sion, Los Alamos National Laboratory; and Mr. Randy Walli from
West Richland, Washington.

Gentlemen, welcome.

Let me first turn to Mr. Strickland for the purposes of an open-
ing statement, if he has one.

Mr. STRICKLAND. Mr. Chairman, I have an opening statement I
would like to submit for the record.

Mr. BURR. Without objection, all statements of all members will
be a part of the record.

Gentlemen, it is the history of this committee to take testimony
under oath. Do any of you have a problem with that?

[No response.]

Mr. BURR. It is also incumbent on the Chair to advise each of you
that, under the rules of the House and rules of the committee, you
are entitled to be advised by counsel. Do any of you choose to have
counsel sworn in to advise you during this hearing?

[No response.]

Mr. BURR. None. Okay.

I would ask all of you to stand up. Raise your right hand. Do you
swear to tell the truth, the whole truth, and nothing but the truth,
so help you God?

[All witnesses respond in the affirmative.]

Mr. BURR. Please be seated.

Mr. Carpenter, we would recognize you for the purposes of an
opening statement.

TESTIMONY OF THOMAS E. CARPENTER, DIRECTOR, SEATTLE
OFFICE, GOVERNMENT ACCOUNTABILITY PROJECT; RAN-
DALL WALLI, WEST RICHLAND; AND JOE GUTIERREZ, ASSES-
SOR, AUDITS AND ASSESSMENT DIVISION, LOS ALAMOS NA-
TIONAL LABORATORY

Mr. CARPENTER. Thank you, Congressman, and thank you for in-
viting my testimony here today about whether there really is a zero
tolerance for reprisal policy against whistleblowers at Department
of Energy nuclear facilities.

I am an attorney and the director of the Seattle office of the Gov-
ernment Accountability Project, and I am primarily responsible for
overseeing the activities of the Department of Energy nuclear
weapons production facilities, a position I have held since 1985.

Our organization provides nonprofit legal counseling and support
for whistleblowers who suffer reprisal for exposing health, safety,
and environmental abuses. With over 20 years of experience in suc-
cessfully representing literally thousands of government and cor-
porate employees who have challenged unsafe, fraudulent, and en-
vironmentally unsound practices, our organization has developed a
unique and effective strategy for helping whistleblowers.

Based in Washington, DC, GAP opened an office in Seattle in the
summer of 1992 to effectively respond to the growing number of



12

cases and issues at the Hanford nuclear site. We also represent or
have represented employees at various Department of Energy sites
nationally, including at Los Alamos in New Mexico, Knolls Atomic
Power Lab in New York, Hanford in Washington, Oak Ridge Na-
tional Laboratory in Tennessee, Savannah River site in North
Carolina, Rocky Flats plant in Colorado, the Fernald site in Ohio,
Idaho National Engineering Labs, Lawrence Livermore National
Laboratories in California, and Pantex in Texas.

The ability of employees to raise concerns is fundamental to safe
and efficient operations, especially at nuclear facilities. The Depart-
ment of Energy has for a decade recognized the important concept
of protecting whistleblowers, but has not taken the necessary steps
to change the culture to make a policy shift more than window
dressing. In fact, in total contradiction of its oft-cited zero tolerance
for reprisal policy, the Department has assisted its contractors in
every possible way to fight whistleblowers, even when they prevail
in court.

After years of a zero tolerance policy, can the Department point
to a single instance where the policy has actually been enforced?

The Department has effectively dismantled safety oversight and
regulation of its contractors in many ways, but has removed quali-
fied safety professionals from the management chain for its most
dangerous operations.

The problems surfaced by whistleblowers are troubling symptoms
of the lack of safety enforcement and in absence of safety profes-
sionals who are empowered in the management chain to heed the
concern of whistleblowers.

Since 1993, the Department of Energy has enacted a policy of
zero tolerance for reprisal against whistleblowers. This started with
Secretary Hazel O’Leary, who announced a set of whistleblower ini-
tiatives in 1994 and 1995 to address what she called a “miserable,
miserable history” of reprisal within her agency. Her reforms were
echoed and embraced by Secretaries Federico Pena and the current
Secretary, Bill Richardson.

Among the reforms pledged to by the Department was a commit-
ment to curtail the practice of reimbursing contractor litigation ex-
penses associated with whistleblower cases. Many contracts within
the Energy Department were subsequently modified to explicitly
disallow the payment of contractor costs associated with litigation
in cases where an adverse determination was found against the
contractor. Where costs were advanced by the Department of En-
ergy and the contractor lost, the DOE required the repayment of
any advanced fees.

The Department has consistently ignored its own policies on zero
tolerance. The agency continues to reimburse contractor costs, even
when the whistleblower prevails.

Earlier we talked about the case of David Lappa. Mr. Lappa is
a nuclear engineer. He was formerly employed at the Lawrence
Livermore National Lab. His case is a prime example of how the
DOE has failed in its policies.

Mr. Lappa refused to engage in a coverup of nuclear criticality
safety violations as part of an Investigation Committee. The Uni-
versity of California removed his name from a final report, of which
he was a part. Mr. Lappa was then removed from his position and
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subjected to harassment and intimidation. He filed a complaint
with the U.S. Department of Labor, which investigates claims of
whistleblower reprisals, and after an extensive investigation the
Labor Department found that management had illegally retaliated
against Mr. Lappa an ordered the lab to pay damages and to cease
its harassment campaign.

U.C. did not appeal this finding. It became the final agency order
of the Labor Department. Yet, the Department of Energy refused
to recognize this finding and reimbursed all of the University’s ex-
penses associated with Mr. Lappa’s complaints.

When the University continued to harass Mr. Lappa and denied
him meaningful work, Mr. Lappa filed a lawsuit in State court. The
Department continues to side with the University and has actively
sought to block access to information and witnesses to Mr. Lappa,
while at the same time paying the University’s legal bills.

It took a Federal judge to order the DOE to produce documents
and to make DOE officials available for deposition. Meanwhile, Mr.
Lappa, who has appealed for help repeatedly from the Department
of Energy in his case, has been insulted and rebuffed by U.C. man-
agement and DOE. DOE managers have told him that they didn’t
put credence in the Department of Labor’s findings and have at-
tempted to create a joint defense relationship with the contractor
in order to hide documents and witnesses from Mr. Lappa.

After suffering repeated harassment and mental anguish, Mr.
Lappa finally resigned due to the emotional toll and refusal of the
university to provide him meaningful work.

It is cases like this that have led to many employees within the
Department to characterize the DOE’s true whistleblower policy as
“zero tolerance for whistleblowers.”

For an agency with such critical safety and health responsibil-
ities, effective financial management controls are also essential.
The U.S. GAO describes DOE’s contractor oversight as an undocu-
mented policy of blind faith in contractors’ performance, which it
calls its “least interference policy.” This is no more apparent than
at the DOE’s Hanford site in Washington State.

Over the past several years, David Carba, a former accountant
for the Westinghouse Hanford Company, reported that Westing-
house was deliberately inflating cost, adding up to over $100 mil-
lion, in violation of the Federal accounting system. These findings
were subsequently verified in September, 1997, by the Defense
Contracting Audit Agency. The agency also found that Fluor Daniel
Hanford Company, which succeeded Westinghouse, not only contin-
ued these fraudulent practices, but refused to correct them.

Shortly after the Hanford audit was completed, an internal re-
quest called a “form 2000” was filed to initiate a fraud investiga-
tion, but, for reasons that have not been provided, it was not acted
upon.

Despite these actions, the DOE has done little, if anything, to
correct these and has closed ranks against Mr. Carba, who filed a
False Claims Act case against the contractors.

Given DOE’s consistent blind faith in its contractors, we are con-
cerned that DOE may be paying contractor legal fees to defense a
False Claims Act case for the same contractors that were found to
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have violated the Federal acquisition cost accounting standards
now subject to litigation.

The Department of Energy could act differently. It need look no
further than the Nuclear Regulatory Commission for help. The
NRC, which is responsible for the commercial nuclear industry, has
enacted policies that promote a safety-conscious work environment
at commercial nuclear operations. Under NRC rules, licensees and
contractors are routinely subjected to civil penalties and even li-
cense suspension and revocation for chilled reporting atmospheres.

The DOE would be well advised to follow the NRC example if it
is serious about changing its 50-year culture of reprisal.

Protecting employees who speak about illegality, threats to pub-
lic health and safety, mismanagement, and fraud deserve protec-
tion and encouragement. Congress can do its part by beefing up
protection for these workers, which remain inadequate, and by
passing legislation that resolves a conflict of interest situation at
DOE by affording external regulation of these facilities to OSHA
and the NRC.

Thank you for inviting my testimony today.

[The prepared statement of Thomas E. Carpenter follows:]

PREPARED STATEMENT OF TOM CARPENTER, DIRECTOR, SEATTLE OFFICE,
GOVERNMENT ACCOUNTABILITY PROJECT

INTRODUCTION AND BACKGROUND

Thank you for inviting my testimony today about whether there is really “zero
tolerance for reprisal” against whistleblowers at Department of Energy nuclear fa-
cilities. My name is Tom Carpenter, and I am an attorney and the Director of the
Seattle Office of the Government Accountability Project. I am primarily responsible
for overseeing the activities of Department of Energy nuclear weapons production
facilities, a position I have held since 1985.

Our organization provides non-profit legal counseling and support for whistle-
blowers who suffer reprisal for exposing health, safety, and environmental abuses.
We also work to ensure that whistleblower concerns are addressed through by ap-
propriate federal agencies, public exposure in the media, Congress, and the courts.
With over twenty years of experience in successfully representing over thousands
of government and corporate employees who have challenged unsafe, fraudulent,
and environmentally unsound practices, GAP has developed a unique and effective
strategy combining first-hand investigation of whistleblower concerns with broad
public education, grassroots coalition-building, congressional action, media pressure,
and selective litigation. Moreover, our efforts have brought together diverse groups
to press for reforms, such as industry, workers, local unions, grassroots organiza-
tions and citizens who face toxic exposures from nearby facilities.

Based in Washington, D.C., GAP opened an office in Seattle in the summer of
1992 to effectively respond to the growing number of cases and issues at the Han-
ford Nuclear Site. GAP also represents or has represented employees at various De-
partment of Energy sites nationally, including: Los Alamos National Laboratory in
New Mexico; Knolls Atomic Power Laboratory in New York; Hanford Nuclear Res-
ervation in Washington; Oak Ridge National Laboratory in Tennessee; Savannah
River Site in South Carolina; Rocky Flats Plant in Colorado; Fernald Site in Ohio;
Mound Laboratories in Ohio; Idaho National Engineering Laboratories in Idaho;
Lawrence Livermore National Laboratories in California; and Pantex Nuclear Weap-
ons Assembly and Disassembly Plant in Texas.

In addition to providing legal representation to whistleblower employees, the Gov-
ernment Accountability Project also advances policy reform within the Department
of Energy. For instance, in 1990, we filed the Rulemaking Petition that led to the
establishment of the DOE’s whistleblower protection program under 10 C.F.R. Part
708, and we have commented extensively on similar reforms. We have also affected
policy reforms through Congress, where we helped draft and advocate for changes
to the Nuclear Whistleblower Protection Act, to provide whistleblower protection to
DOE contractor employees in 1992.
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At Hanford, the Department’s most contaminated and dangerous site, I have rep-
resented dozens of employees who have blown the whistle on illegalities, threats to
public health and safety, mismanagement and environmental abuses since 1987.

I serve on the Hanford Advisory Board, which advises the Department of Energy,
the Washington State Department of Ecology, and the Environmental Protection
Agency on matters related to environmental cleanup and remediation and health
and safety issues at Hanford.

I was also instrumental in the formation and continued operation of the Hanford
Joint Council for Resolving Employee Concerns, a highly successful and unique me-
diation board that resolves cases of whistleblower allegations and personnel actions
at a low level, in a manner that protects the employee and the interests of the com-
pany and the government and in a full, final and fair resolution.

GAP’s Work with DOE Employees and Contractor Employees

It has been repeatedly demonstrated that employees who have raised environ-
mental, safety and health concerns (whistleblowers) at DOE nuclear weapons pro-
duction facilities have subsequently experienced significant workplace reprisal that
has impacted their careers, financial stability, and personal and familial relation-
ships. Frequently, they are courageous people of integrity who have observed and
documented health-threatening safety and environmental hazards, and refused to
remain silent despite adverse consequences. Society should protect and applaud
whistleblowers, who, in looking beyond narrow self-interest uphold a professional
code of ethics, save lives and preserve not only public health and safety but also
vital fiscal resources.

The historical policy of retaliation against whistleblowers throughout the DOE
complex has been well-documented. Reprisals have come in the form of poor per-
formance appraisals, terminations, psychiatric evaluations, physical threats, harass-
ment, creation of hostile working environments, transfers, layoffs, security clearance
abuses and salary cuts.

On November 6, 1993, Energy Secretary Hazel O’Leary, at my invitation, at-
tended a national conference entitled “Protecting Integrity and Ethics.” The con-
ference, held in Washington, D.C., was co-sponsored by the Government Account-
ability Project and Public Employees for Environmental Responsibility. Secretary
O’Leary met privately with a number of DOE whistleblowers, and then gave the
keynote address of the conference. She stated,

And finally, not just to make whistleblowing acceptable, but to celebrate it. To
have, not just me and you, but every manager and every employer in the DOE
to understand that whistleblowing is simply being proactive. That’s what it is.
It’s being proactive. It’s saying, ‘for God’s sake this is a problem let’s handle it.’

kokoskosk ok ok ok ok

Here’s my commitment. I've talked a lot in my life about zero tolerance for dis-
crimination. How about zero tolerance for reprisals, doesn’t that get everybody
under the same tent? Now that’s my piece and I own that... What we are going
to do here is agree that that’s the goal and we’re going to stick on it...I commit
today, zero tolerance, zero tolerance for reprisal.
—SECRETARY HAZEL O’LEARY, November 6, 1993, Holiday Inn,
Bethesda, Maryland, at the Protecting Integrity and Ethics Conference.

Secretary O’Leary’s commitments were an invitation to the public and the work-
force to encourage the Department to examine and improve its own policies and
practices in regards to whistleblower protection.

Secretary O’Leary’s commitments translated into a series of reforms which she
adopted as “Whistleblower Initiatives.” On August 9, 1995, the DOE issued a press
release announcing the adoption of a series of reforms to protect whistleblowers. The
reforms were meant to carry out Secretary O’Leary’s policy of “zero tolerance for re-
prisal.” The DOE announcement stated:

The reforms adopted by O’Leary include measures to ensure that whistle-
blowers are not retaliated against by misuse of security clearance procedures;
a limit on payment of contractor litigation costs in whistleblower cases, and es-
tablishment of an enhanced “employee concerns” program which would have the
effect of strengthening DOE policies and programs to ensure that employee con-
cerns are given full attention by DOE and DOE contractor managers and super-
visors.

The whistleblower reforms, and particularly the “zero tolerance for reprisal” policy
was recognized by Secretary Federico Pena, and subsequently Secretary Bill Rich-
ardson, who issued a “Safety and Accountability Policy Memorandum” to all employ-
ees on March 10, 1999. The policy stated,
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There must be open communication between management and employees and
a zero tolerance policy for reprisals against those who raise safety concerns.
Free and open expression of employee concerns is essential to safe and efficient
accomplishment of the Department’s missions.

However, the DOE’s commitment to these reforms has flagged. Secretary O’Leary,
in sworn testimony in a whistleblower case involving a DOE Resident Inspector in
1998, observed,

“...[W]hat I was after was what I then knew and know even more deeply after
having spent four years in the Department of Energy, as the longest Secretary
of Energy in this history of the government, has been a practice of repeated and
long-term reprisal that visits the employee in the place that he or she is most
vulnerable and that is, first of all, in the questioning of the employee’s com-
petence to do his or her work, and once that happens to any employee, that in-
dividual is almost dead in terms of promotion or having people even attend
what is being said.”

DOE’S POLICY ON REIMBURSING CONTRACTOR LITIGATION FEES IN WHISTLEBLOWER
CASES

As part of the new era of employee protection ushered in by Secretary O’Leary,
the Department took action by requiring the insertion of language in new contracts
made by the Department specifically limiting the payment of contractor litigation
fees in whistleblower cases.

Subsequently, the Department issued a new regulation under its procurement
rules, called DEAR (Department of Energy Acquisition Regulations) regulations,
mandating the insertion of clauses relating to whistleblower cases against contrac-
tors in site contracts throughout the complex.

Pursuant to 48 C.F.R. Part 970.2274-1(d) of the DEAR regulations, a contractor
may not submit for payment by the Department costs incurred in connection with
a final decision in Departmental whistleblower findings under 10 C.F.R. Part 708.
Additionally, 48 C.F.R. Part 970 (h) states that contractors “shall not be reimbursed
if such liabilities were caused by contractor managerial personnel’s (1) Willful mis-
conduct, (2) Lack of good faith, or (3) Failure to exercise prudent business judg-
ment,” including in actions brought by employees.

The DEAR regulations, however, only mention proceedings under 10 C.F.R. Part
708 proceedings, and are silent on other actions brought in other fora, such as a
Labor Department or state court proceeding.

Additionally, the Whistleblower Initiatives signed by Secretary O’Leary after an
opportunity for public comment, clearly stated the Department’s policy, and many
site contracts were modified throughout the complex reflecting these new policies.
However, a review of the various site contracts reveals little consistency in this
area.

For instance, the Hanford Site and the Savannah River Site contracts state that
DOE may reimburse contractor litigation costs in connection with whistleblower
cases before an adverse determination, which is defined as an initial determination
under 10 C.F.R. Part 708, a finding by an Administrative Law Judge in the Labor
Department, or a state or federal court ruling. If an adverse determination against
a contractor is filed, the DOE will not reimburse costs or expenses associated with
the case, and in fact requires the repayment of any such costs that were “fronted”
by the Department for the litigation. The Hanford Contract states:

C. Litigation costs and settlement costs incurred in connection with the defense of,
or a settlement of, an employee action are allowable if incurred by the Con-
tractor before any adverse determination of the employee’s claim, if approved
as just and reasonable by the Contracting Officer and otherwise allowable
under the contract. Costs incurred in pursuit of mediation or other forms of al-
ternative dispute resolution are allowable, if approved as just and reasonable
by the Contracting Officer, and no adverse determination of the employee’s
claim has occurred. Additionally, the Contracting Officer may, in appropriate
circumstances, reimburse the Contractor for litigation costs and costs of judge-
ments [sic] and settlements which, in aggregate, do not exceed any prior settle-
ment offer approved by the Contracting Officer and rejected by the employee.

D. Except as provided in Paragraphs C, E and F of this clause, any other cost asso-
ciated with an employee action (including litigation costs connected with, a
judgement [sic] resulting from, or settlement subsequent to the employee action)
are not allowable unless the Contractor receives a judgement or final deter-
mination favorable to the Contractor. In such event, reasonable litigation costs
incurred by the Contractor are allowable, and the Contractor may submit a re-
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quest for reimbursement for all such costs incurred subsequent to the adverse
determination.
Project Hanford Management Contract, Contract No. DE-AC06-96RL13200, Section
H-40.

The contract at the Rocky Flats site in Colorado is more open to interpretation.
There, the contract provides, in whistleblower or labor actions, that “if the dispute
was occasioned by contractor actions which are unreasonable or were found by the
agency or board ruling on the dispute to be caused by unlawful, negligent or other
malicious conduct, the costs would be unallowable.” The DOE has apparently ig-
nored the policy enumerated in the Whistleblower Initiatives at Rocky Flats and in
the DEAR regulations, which prescribe the insertion of a clause in all DOE con-
tracts that prohibit reimbursement of claims reimbursed “if such liabilities were
caused by contractor managerial personnel’s (1) Willful misconduct, (2) Lack of good
faith, or (3) Failure to exercise prudent business judgment.”

The contract covering Lawrence Livermore National Laboratory and the Los Ala-
mos National Laboratory is the most convoluted. While disallowing costs associated
with whistleblower claims when there is an adverse determination, there are a few
loopholes that still allow reimbursement. For instance, where the DOE “approved
the Contractor’s request to proceed with defense of the action rather than entering
into a settlement with the employee or accepting an adverse determination or other
interim decision prior to a final decision,” the costs are allowable.

The Livermore contract provides for the ability of the contractor, subsequent to
an adverse determination, to obtain “conditional payment from contract funds upon
provision of adequate security, or other adequate assurance, and agreement by the
Contractor to repay all litigation costs if they are subsequently determined to be un-
allowable.”

In our experience, the current DOE policy on reimbursement of contractor litiga-
tion fees, however well-intentioned, serves to actually frustrate the Department’s
stated policy of “zero tolerance for reprisal” against whistleblowers.

As an initial matter, taxpayers should not be subsidizing illegal retaliatory activi-
ties by contractors. Subsidizing a contractor’s legal costs in these circumstances
sends the wrong message to the work force as well as the contractor that DOE will
support the contractor, until proven guilty. This policy actually promotes lengthy
and expensive legal battles since the contractor can always count on a well-funded
defense campaign that will financially and personally wear down the worker, who
typically does not have access to large law firms or a big war chest.

Typically, legal fights in administrative fora, such as that provided by the Depart-
ment of Energy’s 10 C.F.R. Part 708, can take years to ever reach a Hearing Officer.
A final decision in Part 708 cases can literally take as long as ten years, accounting
for the contractor’s right to file an appeal of an agency action pursuant to the Ad-
ministrative Procedures Act—a six year statute of limitations.t

Even if the contractor realizes that it is culpable, it may decide to wait to settle
the claim until the last possible minute before an adverse decision is rendered that
might prevent the contractor from recovering its legal fees from the DOE. The ad-
vantage to the contractor using this strategy is multi-faceted:

* the complainant is not at work during the period of the pendency of the legal ac-
tion, and the contractor may reason that it has successfully removed a “trouble-
maker” who was raising inconvenient safety or health issues;

* the absence of the complainant during the years of litigation sends a powerful
message to the rest of the work force that those who raise concerns will face
termination and a lengthy period of costly and stressful litigation—it is a deter-
rent to other employees to not raise health and safety issues;

* in many instances, the contractor may actually profit from the expenditure of liti-
gation funds by adding on a “cost-plus” adder on expenditures (the more you
spend, the more you make);

In short, for the DOE to indemnify the contractor’s legal fees in some cases actu-
ally facilitates and encourages reprisals and lengthy legal battles by subsidizing
contractor malfeasance. This alone flies in the face of the Departmental policy on
“zero tolerance for reprisal” against whistleblowers.

1In one case, involving a whistleblower named Larry Cornett, the DOE took over four years
to issue a final decision in his favor, at which time the contractor, who was no longer employed
by DOE, refused to pay. A district court likewise declined to order the agency to honor its com-
mitment under 10 C.F.R. Part 708 to enforce the judgment on the contractor. Negative publicity
against the agency and imminent Congressional action eventually forced the agency to itself pay
Mr. Cornett’s damages on behalf of the contractor. In the opinion of the author, the actions of
DOE did not serve as much of a deterrent against contractor malfeasance.
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There is another troubling aspect to the Department’s current policy in that there
are several cases where the policy has been ignored or subverted. In several recent
high-profile cases, the contractor was adjudged guilty of reprisals, but still had its
fees reimbursed by the DOE.

This includes the case of David Lappa versus the University of California, where
the Secretary of Labor issued a Final Agency Decision that found that the Lawrence
Livermore National Laboratory contractor (UC) had violated the law by engaging in
retaliation and discrimination against Mr. Lappa. Mr. Lappa, a twenty-year veteran
of the Lab and an accredited nuclear engineer raised concerns about nuclear criti-
cality violations. Ironically, DOE investigated Mr. Lappa’s substantive concerns and
issued a civil finding under the Price Anderson Act against the University of Cali-
fornia for deliberate violations of nuclear safety protocols. Yet inexplicably, DOE has
paid, and continues to pay, all expenses related to Mr. Lappa’s claims against the
University of California. The best that can be said about the DOE’s attitude towards
Mr. Lappa’s case is that it is “gaming” the system to come up with the result that
it wants—to reimburse the contractor no matter what.

The Government Accountability Project therefore recommends that the DOE enact
clear, comprehensive and effective rules that prohibit the payment of litigation fees
in whistleblower cases in any circumstance other than when a contractor can clearly
show a written directive from a DOE official ordering the behavior complained of
by the whistleblower.

NEED FOR A SAFETY CONSCIOUS WORK ENVIRONMENT AT DOE

It is fundamental to the mission of the Department of Energy that it protect the
public safety and health in the regulation and control of its nuclear weapons produc-
tion facilities. It is also fundamental to DOE’s safety programs that DOE and DOE
contractor employees be encouraged to voice environmental, safety and health
(ES&H) concerns without experiencing reprisal. Past and recent revelations of long-
standing ES&H deficiencies in DOE operations, along with a continuing stream of
DOE and DOE contractor employees who allege reprisal for voicing concerns, indi-
cate that DOE has not achieved what the commercial nuclear industry calls a “safe-
ty-conscious work environment” which is fundamental to DOE reliably accom-
plishing its mission.

A safetyconscious work environment is defined as a work environment in which
employees are encouraged to raise concerns and where such concerns are promptly
reviewed, given the proper priority based on their potential safety significance, and
appropriately resolved with timely feedback to employees. Attributes of a
safetyconscious work environment include (1) a management attitude that promotes
employee involvement and confidence in raising and resolving concerns; (2) a clearly
communicated management policy that safety has the utmost priority, overriding,
if necessary, the demands of production and project schedules; (3) a strong, inde-
pendent quality assurance organization and program; (4) a training program that
encourages a positive attitude toward safety; and (5) a safety ethic at all levels that
is characterized by an inherently questioning attitude, attention to detail, preven-
tion of complacency, a commitment to excellence, and personal accountability in
safety matters.

Indicators of lack of a “safety-conscious work environment” at DOE include:

* The deficient safety programs and situations described in the current annual De-
fense Nuclear Facilities Safety Board (DNFSB) report to Congress (as well as
previous annual DNFSB reports).

e Wide-spread environmental, safety and health (ES&H) deficiencies at sites such
as Hanford and Pantex, which represent a direct threat to the safety of the
work force and the public.

¢ The numerous well documented cases of whistleblower reprisal for voicing ES&H
concerns in DOE, as documented in independent studies such as by the Na-
tional Academy of Public Administration (NAPA).

* Deficient implementation of employee concern programs by the responsible man-
agers, as detailed in the audit by the NIC Corporation performed for head-
quarters DOE, which analyzed employee concerns programs at the Hanford
Site. (See, Employee Concerns Program, Hanford Site Assessment Performed for
the U.S. Department of Energy, Richland Operations Office, National Inspection
& Consultants, Inc. (NIC), November 1996.)

* The many deficient safety and management conditions that led to the tank explo-
sion at Hanford in May 1997, which unnecessarily exposed over a dozen Han-
ford workers to toxic and hazardous vapors and conditions, and led to the impo-
sition of a $110,000 fine from the State of Washington.
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e The DOE Environment and Health (EH) review of the radiation protection pro-
gram in Transportation Safeguards Division (TSD) identified a complete break-
down in the employee concern program, noting that management threatened to
fire employees who persisted in raising concerns about the lack of radiation pro-
tection provided in their jobs as nuclear materials couriers.

* The recent highly publicized allegations about deficiencies in DOE’s safeguards
and security program at Rocky Flats, and the recent Labor Department ruling
that a high-ranking officer in the guard force was illegally retaliated against by
management for voicing concerns.

» Tens of tons of plutonium 239 and highly enriched uranium remain in unsafe or
questionable storage containers around the country. Unresolved problems
abound—unstable nuclear solutions, residues, metals, and powders in deterio-
rating containers and tanks; nuclear weapon parts in ill-suited containers; a
wide variety of fire and explosion risks; degraded equipment and safety sys-
tems; and deteriorating storage facilities—some dating back to World War II.
Skilled personnel who can safely fix these problems are disappearing.

e The July 28, 1998 death of a worker severe injuries suffered by others when a
high-pressure carbon dioxide fire suppression system unexpectedly went off in
a facility at the department’s Idaho National Engineering and Environmental
Laboratory. Within seconds 13 workers found themselves struggling to escape
a lethal atmosphere under zero visibility. The rescue team was put at great risk
as they entered the building without breathing equipment. An investigation
found that the accident could have been avoided. Several similar accidents at
the laboratory, including two very serious ones, had been ignored. The inves-
tigators concluded that management “had not been aggressive or effective in
monitoring contractor performance...or in ensuring that corrective actions and
ir{lp(tio,vements in hazard and work controls are completed or consistently ap-
plied.”

¢ The recently publicized dissenting safety report by Frank Rowsome, a senior En-
ergy Department safety expert, who wrote, “The case of DOE’s nuclear weapons
program has been made particularly acute by some vicious circles...Those of
us who help to cover up deficiencies are rewarded, and those that bring them
to the fore...are at best ignored, resented, or dismissed as troublemakers.” In
his February dissent, Rowsome said that Energy Department officials heavily
censored safety reports while engaging in wholesale removal of safety experts
from the nuclear weapons management chain. “No one in our management hier-
archy is a safety professional today,” he said. Many safety professionals “are
disaffected and are seeking to leave.” In calling for the shutdown of Pantex,
Rowsome also wrote, “We have seen nuclear weapons accidentally destroyed but
not exploded at Pantex in recent years. We might see an accident in which the
chemical high explosive is detonated or burned while still in a nuclear weapon.
That would destroy one bay or cell at Pantex, and kill the technicians...and
possibly a few outside.” Rowsome believes that an accidental nuclear detona-
tion, even if it is a fizzle, would have much more serious consequences:

It “would destroy Zone 12 at Pantex, and kill the several hundred workers
there, and induce the chemical explosive to go off in a few dozen other nuclear
weapons, but probably not detonate them. It would produce radioactive fallout
not unlike those resulting from one of our above ground nuclear weapon tests
in the 1940s and 1950s.” Higher-yield nuclear explosions are substantially
less likely, he says, but they could create more radioactive fallout because
they might “vaporize the many plutonium pits” stored at the site.

Employees like Frank Rowsome are far and few between in attempting to warn
the bureaucracy about the potentially fatal consequences of ignoring safety. Such ac-
tions suppress, or “chill” the reporting of concerns because employees understand-
ably become fearful of suffering reprisal when they report a concern. The systematic
dismantlement of safety systems within the DOE, and the suppression of the safety
professionals like Mr. Rowsome will likely only lead to future preventable nuclear
catastrophes.

Even the DOE facilities with the most sophisticated programs and the most expe-
rience with employee concerns issues have been found to be in failure mode. The
Hanford Site, which boasts a DOE employee concerns office with four staff mem-
bers, the support of upper management, and a large array of contractor employee
concerns mechanisms, was audited by the National Inspections and Consultants,
Inc. at the request of DOE Headquarters in late 1996. NIC’s report, entitled, “Em-
ployee Concerns Program Hanford Site Assessment,” concluded that senior manage-
ment did not support the program and that “the lack of support by management
has not promoted a work environment in which workers were comfortable in identi-
fying concerns to their supervision.” Additionally, NIC reported—
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there was a lack of training for program investigators;

employee concerns staffing was inadequate;

the program did not address concerns in a timely manner;

employees who used the program were not informed of their case status;

concerns filed by employees were turned over to the organization or manager that

the employee had accused for investigation in a third of all cases reviewed,;

» evidence was not available or maintained in the case file supporting disposition
of the concern;

» all of the program users interviewed stated that their confidentiality was not
maintained.

A recent review by my office indicated that many of these problems persist. In
over a third of the cases that come to the Hanford employee concerns program, the
employee was simply referred back to the contractor, a practice that was harshly
criticized by the NIC team. In many other cases, the Concerns Program simply de-
cided that 1t did not have jurisdiction over the concern, and closed the concern with-
out further action. More disturbingly, the Employee Concerns office at Hanford has
divulged the identity of employees against their wishes, subjecting them to repris-
als, and in one case even sent a warning letter to a contractor that an employee
was seeking outside legal help and was likely to file a lawsuit against the con-
tractor.

This dismal assessment of the DOE’s flagship site for handling employee concerns
underscores the urgency of the need for immediate and deliberate reform. But ap-
peals to the DOE bureaucracy have gone unheeded.

ZERO TOLERANCE FOR WHISTLEBLOWERS

For nearly seven years, the Department of Energy, through the commitment of
three Energy Secretaries, has pledged to institute a policy of “zero tolerance for re-
prisal” against those who raise employee concerns. Although the Department has
made some efforts towards reform, the de facto policy of the Department, as em-
bodied by the behavior of its personnel and its actions, remains a zero tolerance pol-
icy for whistleblowers. Several recent cases illustrate this point.

I. DAVID LAPPA

David A. Lappa v. Regents of the University of California, et. al.
Alameda County (CA) Superior Court No. V-015785-4

Background

A square-mile complex of buildings southeast of suburban Livermore, California,
Lawrence Livermore National Laboratory (LLNL) is one of three Department of En-
ergy labs that conducts nuclear weapons research. It is run by the University of
California on a long-term contract with DOE. But unlike nuclear power plants and
other private, commercial users of radioactive material, which are monitored by the
Nuclear Regulatory Commission, the lab’s compliance with environmental and safe-
ty regulations is monitored by the Department of Energy itself. And while it doesn’t
take whistleblower David Lappa to realize that self-monitoring is a dangerous pre-
scription in work involving deadly materials, both his disclosures and his subse-
quent treatment reveal exactly how wrong the continuing experiment can go.

In the summer of 1997, manufacturing workers at LLNL’s plutonium facility were
preparing wafers of plutonium to be shipped to Nevada for underground nuclear
weapons testing. Officials ordered an emergency work stoppage, however, when they
discovered that some employees were placing excessive amounts of plutonium in en-
closed handling platforms called glove boxes. Such actions placed the metal in dan-
ger of criticality, or uncontrolled nuclear reaction, in which the silvery substance ex-
plodes and/or releases lethal amounts of radiation into the surrounding environ-
ment.

Following the incident, DOE officials appointed an Incident Analysis Committee
to investigate what happened, and in July 1997, David Lappa, a nuclear engineer
with 20 years service to the Lab, was appointed to the committee.

To his shock, Lappa found that the statements of workers involved in the incident
suggested that some of the safety violations were intentional. Lappa was convinced
that the committee’s report should explore the veracity of the allegations and pub-
lish its findings.

The final report, however, contained no mention of possible deliberate violations.
Lappa refused to sign it.

Alan Copeland, the head of the IA-Committee, deleted the “willful violations” the-
sis from the report while Lappa was on vacation. When Lappa refused to sign the
redacted report, Copeland threatened, “I'll be damned if there’s going to be a blank
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signature line on the cover of this thing.” Copeland then whited out Lappa’s name
from the report and U.C. In pretrial discovery in whistleblower litigation filed by.
Lappa against U.C. in state court, U.C. has now taken the position that Lappa was
not really on the IA-Committee and did not have to sign the report, rather than ad-
mitting that Lappa was removed for dissenting.

Later, during pretrial discovery in the state case, Lappa discovered that Ron
Hoard, Lappa’s immediate supervisor, who had him transferred after this dissent,
sent two performance evaluations on Lappa—one positive version for Lappa and for
general consumption, the other a negative secret evaluation that was critical of
Lappa his activities on the IA-Committee. The secret evaluation contained the fol-
lowing direction: “FYI—kindly destroy this after reading it.” The secret evaluation
explained that Lappa’s reports of safety violations has made U.C. customers “some-
what reluctant to continue offering [Lappa] assignments.” The negative evaluation
was circulated to managers.

Lappa filed a Department of Labor administrative complaint, on which he pre-
vailed. It is worth noting that throughout that investigation U.C. withheld produc-
tion of the secret evaluation. Lappa found that job assignments were withdrawn
from him and anticipated pay raises were withheld. Supervisors moved him into his
new “office”—an isolated, windowless storage closet. After he contacted national
DOE officials and the DOE Office of Inspector General’s office about the situation
at LLNL, supervisors told him that he should not have done so and that he was
“unemployable.”

Seeing no action taken on his concerns and the work environment around him be-
coming “unbearably hostile,” Lappa filed a discrimination complaint with the De-
partment of Labor in the spring of 1998. OSHA investigators found that the “weight
of evidence” indicated that the lab was retaliating against Lappa, and ordered the
lab to protect Lappa from further reprisal, eliminate negative references in his per-
lsonliefl‘ file during the time in question, and provide him $32,500 for counseling and
egal fees.

While LLNL did not appeal the ruling, it also refused to address the hostile work-
ing environment against Lappa, and harassment continued. Continuing retaliation
forced Lappa to sue LLNL in state court to protect himself and obtain remedy for
the damage LLNL did to his career.

During the pending suit, Lappa was forced by stress and exhaustion to quit his
job at the lab on February 4, 2000. Quoted in the San Francisco Chronicle, Lappa
said: “It’s pretty clear I have no future at the laboratory.”

Current Status

Lappa’s suit against the University of California, which manages LLNL, is cur-
rently in discovery. GAP attorneys are to uncover evidence demonstrating the scope
of the unlawful retaliation against him after he raised safety concerns at the lab.
The case is slated for trial in September 2000.

DOE’s Involvement in the Case

Despite its avowed policy of “zero tolerance for retaliation” against whistleblowers,
and despite DOE spokeswoman Susan Houghton’s statement that “perceptions may
not be realities,” DOE has conspired with the University of California in David
Lappa’s case to punish him for seeking a full investigation (per the Incident Anal-
ysis Committee’s mandate) into evidence suggesting that dangerous safety breaches
at LLNL involving plutonium—one of the deadliest substances known to human-
kind—were willful.

The evidence is both plentiful and damning. DOE officials—

¢ Have continually resisted Lappa’s requests for permission to interview DOE’s in-
vestigators and public documents necessary to his civil action against the Uni-
versity of California without offering justification. Lappa was forced to sue the
agency under the Freedom of Information Act (FOIA) in U.S. District Court. His
recent victory in that case, after several months of litigation, vindicated his as-
sertions. Judge Maria-Elena James found the DOE’s refusal to allow its inves-
tigators to be interviewed “arbitrary and capricious,” and, citing Department of
Energy Secretary Bill Richardson’s own memorandum calling for “open commu-
nication between management and employees” and “zero tolerance for repris-
als,” criticized DOE for its demonstrated failure to live up to its word. As of this
document’s preparation, DOE is continuing despite the District Court decision to
prevent GAP’s attorneys from conducting depositions with its officials that were
slated to occur on Wednesday, May 24, 2000, in D.C.

* Waived $153,000 in fines that the University would otherwise have had to pay
the government for safety violations discovered by the DOE during its own in-
vestigation of the plutonium handling incident.
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* Pledged to reimburse the University’s legal fees in the lawsuit unless Lappa wins
(in which case the university would have to pay its own legal fees and any judg-
ment Lappa is awarded).

* Neglected to investigate Lappa’s original disclosures to DOE officials and the DOE
Office of the Inspector General.

Should this Committee, or the public, care about the fate of David Lappa? The
Government Accountability Project argues that employees like David Lappa are the
public’s first line of defense on nuclear safety. Without conscientious employees who
are willing to challenge and expose safety and health threats, the public would often
only discover these violations after it is too late—as happened in Tokaimura, Japan.

On September 30, 1999, the worst nuclear accident in Japanese history occurred
just 87 miles northeast of Tokyo after workers loaded 35 pounds of uranium into
a mixing tank, nearly eight times the proper amount. The material reached criti-
cality, and a self-sustaining nuclear reaction continued for more than 18 hours.
Forty-nine workers were exposed to high levels of radiation; 160 people were evacu-
ated, and 313,000 people were warned to stay indoors. Twelve hours after the acci-
dent began, radiation levels at one mile away from the plant measured 15,000 times
greater than normal. Two workers have died as a result of the accident.

In the aftermath of the nuclear criticality accident at the Tokaimura uranium
plant in Japan, can a similar tragedy take place in the United States? After the ac-
cident, eyes are now turned to comparable commercial uranium processing plants
in the United States, licensed by the Nuclear Regulatory Commission (NRC). Cer-
tainly, these facilities need to be carefully reviewed to ensure that a similar problem
isn’t lurking. However, what is not fully appreciated is that if such an accident were
to take place, it would most likely be at a government-owned facility operated by
the U.S. Department of Energy (DOE).

Nearly all U.S. criticality accidents have occurred at federal facilities. DOE is re-
sponsible for one of the world’s largest inventories of concentrated fissile materials.
Hundreds of tons of these materials—principally plutonium and highly-enriched
uranium produced for nuclear weapons and nuclear energy research—are stored at
DOE sites across the nation.

Nuclear criticalities are among the most serious accidents in the nuclear industry.
A criticality event occurs when a relatively small amount of fissile material (as little
as pound of plutonium or highly-enriched uranium) is concentrated and starts a nu-
clear chain reaction. This small nuclear explosion has a characteristic blue flash,
produces levels of radiation in the form of neutrons and gamma rays lethal to near-
by workers, and may release significant amounts of radioactive fission products to
the environment. Controls to avoid a nuclear criticality accident in storage and proc-
essing facilities are of paramount importance.

Unfortunately, these essential safety controls are diminishing at DOE sites, as
tens of tons of fissile materials remain in unsafe or questionable storage modes.
Since 1994, several official reviews have identified significant complex-wide environ-
mental, safety and health vulnerabilities associated with DOE’s storage of fissile
materials—many of which remain to be corrected. Dozens of problems were identi-
fied at sites such as the Hanford nuclear reservation in Washington, the Rocky
Flats facility in Colorado, the Oak Ridge nuclear complex in Tennessee, the Los Ala-
mos National Laboratory in New Mexico, the Idaho National Environmental and
Engineering Laboratory, the Pantex weapons facility in Texas, the Savannah River
Site in South Carolina, and Lawrence Livermore National Laboratory in California.
They include unstable nuclear solutions, residues, metals and powders in deterio-
rating containers and tanks, nuclear weapons parts in ill-suited containers, fire and
explosion risks, degraded equipment and safety systems, deteriorating storage facili-
ties (some that date back to World War II), and a growing number of inadequately
trained workers.

Last year, the General Accounting Office found that: “Leakage from corroded con-
tainers or inadvertent accumulations. .. pose health and safety hazards, especially in
aging, poorly maintained, or obsolete facilities.” The Y-12 nuclear weapons plant at
the DOE’s Oak Ridge, Tennessee site is a case in point. It holds the largest quantity
of highly enriched uranium (HEU) of any DOE site, over 189 metric tons, or the
rough equivalent of 9,450 Hiroshima-size atomic bombs. Sixty percent of the drums
containing HEU at the Y-12 plant have never been opened. In fact, some HEU ma-
terials at Y-12 have been in their present storage form for almost 40 years. A very
large amount is stored in decades-old wooden buildings that are vulnerable to fires
and provide little protection if an accident occurs.

According to a December 1996 DOE safety review, “A¢ some of the Y-12 buildings,
the available information is insufficient to determine if HEU is stored within nuclear
criticality safety limits.” The review concluded, “The lack of controls necessary to en-
sure that systems are being kept fully operable jeopardizes barriers relied on to sepa-
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rate HEU from workers, the public and the environment.” A subsequent follow-up
in September 1998 by DOFE’s Office of Environment, Safety and Health found that
“ ..criticality risks remain unchanged” for one of Y-12’s most hazardous buildings.

Of additional concern, skilled and qualified personnel needed to ensure safe stor-
age and processing of fissile materials in the DOE are rapidly disappearing. “Some
sites are in danger of losing this expertise through retirement and have not imple-
mented provisions to maintain the necessary knowledge base,” says a September,
1998 DOE oversight report. This problem is made worse by contractor and DOE
management blunders. At DOE’s Hanford site, some 3.5 metric tons of unstable plu-
tonium are stored at the Plutonium Finishing Plant (PFP), which was closed in 1996
because of criticality safety problems. The following year, in order to grab a finan-
cial incentive for cutting costs, the site-wide contractor, Fluor-Daniel Hanford Inc.
(FDH), greatly weakened the site’s nuclear safety function by moving key criticality
experts off their payroll. As a result, DOE found in 1998 that “the FDH Nuclear
Safety organization does not have sufficient resources to staff an effective NCS [nu-
clear criticality safety] program.” To date, this problem has yet to be fixed.

Despite the fact that almost all of these problems were identified years ago,
lengthy delays in fixing a large backlog of serious nuclear material safety
vulnerabilities plague the system. As a result, the GAO finds that “DOE is unlikely
to meet its commitment date for stabilizing and storing plutonium...” and concludes
that “These delays result in continued risk to workers’ health and safety and have
increased costs to DOE and taxpayers and likely will continue to do so.” A major
reason why these delays persist is that DOE has yet to establish an adequate track-
ing and safety enforcement system to ensure that these problems identified years
ago are being corrected.

In response to the Tokaimura accident, DOE recently launched a “Nuclear Criti-
cality Safety Self-Improvement Initiative.” True to form, the DOE is, once again, in-
vestigating itself using an “honor system” without any enforcement follow up. What
is needed is a truly independent assessment of the DOE’s nuclear material risks.
Finally DOE and the Congress must take immediate steps to hold people account-
able for failing to address these long-standing and unacceptable safety problems.
Otherwise, the growing risk of yet another “blue flash” awaits.

The public’s first line of defense against nuclear accidents is the workforce in our
nuclear facilities. Employees must be free to speak out when there are violations;
they should not be forced to choose between preserving safety and preserving their
jobs. Tokaimura happened, in part, because workers willfully violated safety rules
at the direction of their managers. A similar situation may have happened at Law-
rence Livermore National Laboratory, and the American public has the right to
know the truth about such events.

The public owes employees like David Lappa its full support, and the laws pro-
tecting their careers should be enforced. Secretary Bill Richardson would do well to
honor his commitment to a safety-conscious work environment that protects whistle-
blowers from reprisal, and encourage disclosures of wrongdoing, instead of assisting
the University of California in its legal case with Mr. Lappa.

II. HANFORD PIPEFITTERS

Brundridge et. al. v. Flour Daniel, Inc. et. al.
Benton County (WA) Superior Court No. 99-2-01250-7

Background

The Hanford Site has a long history of controversy regarding the issue of em-
ployee freedom to raise concerns either internally or externally without fear of re-
prisal. An open, non-retaliatory employment climate is critical to safety and environ-
mental protection at Hanford. Recent developments have contributed to the percep-
tion that the Hanford employment climate chills safety disclosures by employees.

As the U.S. government’s first largescale plutonium production site, Hanford occu-
pies 560 square miles of steppe, sand and sagebrush in southeastern Washington.
Over the decades, about 50 tons of plutonium were produced there and as a result,
some 440 billion gallons of contaminated liquids were poured into the ground—
enough to create a lake the size of Manhattan, 80 feet deep. There are 177 large
underground high-level radioactive waste tanks—the many which are 40 to 50 years
old and are in significant states of deterioration and have leaked over 1 million gal-
lons. Also, Hanford has some 1500 soil dumping sites containing very large amounts
of radioactive and hazardous wastes, including as much at least a half ton of pluto-
nium. Since the last free running 51-mile stretch of the Columbia River runs
through the site, contamination from Hanford of this largest fresh water artery of
the Pacific Northwest is not a trivial matter.
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In 1989, the Department entered into a tri-party environmental compliance agree-
ment with the State of Washington and the U.S. EPA. The agreement sets forth sev-
eral milestones that focus on waste stabilization, storage and removal actions. The
two highest risk-based priorities in the agreement are:

» Stabilization and removal of some 3,000 metric tons of deteriorating spent nuclear
fuel from leaking the K-reactor basins in near the Columbia River; and
* The conversion of wastes in Hanford’s high-level radioactive waste tanks into
glass for disposal—known as the Tank Waste Remediation System (TWRS).
Other compliance milestones of importance include:

* Removal of as much liquid as possible from single-shell high-level waste tanks to
reduce environmental contamination risks from aging and leaking tanks.
* Removal of soil that pose contamination risks to the Columbia River.
. Deﬁlctivation and interim entombment of 8 closed reactors near the Columbia
iver.
e Characterization and stabilization/removal of contaminants in soil disposal sites,
mostly in the center of the site.

In addition to environmental compliance requirements Hanford has a large
amount of unstable nuclear materials, which pose significant safety risks. Some
4,000 metric tons of plutonium are stored in unstable forms, in questionable storage
modes at a deteriorating facility, known as the Plutonium Finishing Plant.

In the 200-West area of the Department of Energy’s Hanford Nuclear Site, located
along the Columbia River in eastern Washington, pipefitters and other workers
labor amidst fields of massive storage tanks holding millions of gallons of the most
radioactive waste in the custody of the U.S. government. Several years after whistle-
blower disclosures forced DOE to concede that dozens of the tanks were leaching
contaminants in the porous soil beneath, DOE is undertaking emergency measures
to transfer waste from the oldest, most decayed tanks into newer ones. And, while
inherently dangerous, such transfers become even more hazardous when safety
rules are dismissed.

In May 1997, seven pipefitters—Terry Holbrook, Clyde Killen, Pete Nicacio, Shane
O’Leary, Dan Phillips, James Stull, and Randy Walli—discovered management’s dis-
regard for basic safety firsthand. Employed by Fluor Daniel Northwest (FDNW), the
principal contractor at Hanford, the seven were instructed to work under conditions
both dangerous and illegal. Their concerns included:

* Supervisor’s instructions, despite the pipefitters’ protests, to install underrated
valves in pipes which were destined to carry high-level nuclear waste liquids
from old tanks into new storage facilities

* Working in an area where another subcontractor’s crew was performing high-in-
tensity x-ray testing of pipe welds, despite regulations requiring that areas un-
dergoing such testing be evacuated and guarded to prevent unnecessary radi-
ation exposure

* Working in “confined space” areas, which are enclosed areas where air supply is
limited, and workers are susceptible to gases that can displace oxygen and
cause rapid suffocation, without proper adherence to federal safety regulations

* Workers were especially concerned about the installation of the underrated
valves, because the failure of the pipes could result not only in death for work-
ers in the immediate vicinity, but also jeopardize the structural integrity of the
massive storage tanks themselves.

Two days after the seven refused to install underrated valves, management noti-
fied them that they would be laid off. A week later, on June 5, 1997, they were un-
employed.

The Government Accountability Project (GAP) took on the representation of the
Hanford pipefitters and filed a complaint in July 1997 pursuant to the Energy Reor-
ganization Act with the Department of Labor (OSHA).

Each of the original seven pipefitters sought to use the DOE-subsidized Hanford
Joint Council, a mediation board that is supposed to resolve Hanford whistleblower
cases at an early stage. Even though the contractor was a member of this Council,
it refused to utilize the services of the Council, and chose to litigate instead—using
free taxpayer money supplied by the Department of Energy.

In October 1997, OSHA found that five of the seven had been retaliated against.
Rather than undergo the administrative hearing set for February 1998, after exten-
sive pre-trial discovery, Fluor Daniel settled with the pipefitters the day before the
hearing, granting each reinstatement, full back pay, compensatory damages, and at-
torneys’ fees.

In order to “make room” for the returning pipefitters, however, Fluor Daniel laid
off seven employed pipefitters. Evidence indicates that this layoff was not only un-
necessary but also deliberately designed to create hostility toward them. Notably,
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four of the seven who were laid off—Don Hodgin, Ray Richardson, Jessie Jaymes,
and Scott Brundridge—were vocal supporters and witnesses in the pipefitters’ origi-
nal claim. These four filed complaints with OSHA alleging that they were retaliated
against for supporting their co-workers.

Finally, having returned to work as part of the original settlement, the seven
pipefitters found a hostile work environment. Not only were the pipefitters given
discriminatory job assignments, denied overtime, and given strict surveillance, but
they were told by fellow employees that they had to “watch their backs” around one
particularly irate foreman and were laid off less than a year later.

The Department of Labor is charged by Congress with investigating nuclear whis-
tleblower complaints through the Energy Reorganization Act, 42 U.S.C. §5851. The
Llabor Department has tasked OSHA with the initial investigations of such com-
plaints.

The regional OSHA office, after an extensive investigation into the pipefitter alle-
gations, found that Fluor Daniel NW had established and maintained a hostile
working environment to retaliate against the pipefitters after raising safety and
health concerns. The decision cited a handwritten statement signed by the pipe-
fitters’ foremen which reflected the resentment of the foremen about the reinstate-
ment of the pipefitters to their jobs pursuant to a settlement agreement in March
1998. The same foremen chose the whistleblower-pipefitters for layoff within six
months, and then immediately replaced them with other pipefitters.

The decision also cited disparaging remarks made by foremen who directed the
work of the pipefitters. In one case a foreman was quoted as saying “...the com-
plainants should have stayed laid off. I'll do anything in my power to get rid of
them.” The decision stated, “Another foreman was so vocal in his hostility towards
the complainants, they were warned by other employees to ‘watch their backs’
around him.” Fluor Daniel refused to make available key foremen for OSHA to
interview, stated the report.

The Labor Department ordered Fluor Daniel Northwest to immediately reinstate
the pipefitters and pay them back pay, compensatory damages and attorney fees
and costs. It also ordered—

“Immediate and continuing cessation of harassment and intimidation and all
acts of reprisal against complainants, or anyone of them, or anyone who ac-
knowledges their support of the complainants for instituting or causing to be
instituted any proceeding under the [Nuclear Whistleblower Protection Act].”

Fluor Daniel was also ordered to implement “training and/or formal discipline for
respondent’s agents and representatives” to ensure that they are aware of employee
rights to raise concerns. Fluor Daniel refused to implement the findings, and filed
an appeal.

In March 2000, ten pipefitters who either raised safety concerns or supported
their co-workers in doing so filed a state civil lawsuit against Fluor Daniel, Inc., and
its local subsidiaries, alleging wrongful discharge and civil conspiracy against them
for their terminations after having raised serious safety concerns.

Current Status

Due to strategic considerations involving the disclosure of key evidence, GAP at-
torneys and their clients decided that the administrative hearings that had been set
for April 2000 to consider both the complaint of the second group of pipefitters and
the second complaint of the original group of pipefitter whistleblowers should be
dropped in order to focus attention on the larger, more significant civil case now
pending in Benton County Superior County in Washington. The case is currently
in the discovery phase, with GAP attorneys working to bolster an already-solid set
of evidence documenting Fluor Daniel’s violation of state employment law. The
case’s trial date is set for September 2000.

Meanwhile, as the discovery process continues, more employees step forward with
ever more incriminating information against the company. During the first deposi-
tion, taken on June 11, 1999, Fluor manager Ivan Sampson produced a page from
his journal dated March 9, 1998. This was the same time period in which the origi-
nal seven pipefitters had been reinstated, and the second set laid off. Sampson testi-
fied that Jim Holladay, the Constructions Operation Manager for FDNW (at the
time), called Jerry Nichols, a foreman, while Sampson was in the room. Sampson
could overhear the conversation. According to the Sampson, Nichols told Holladay
that he had a place for a couple of the pipefitters who were being laid off. Holladay
responded, “no, you don’t.” Nichols persisted in trying to explain that he could find
work for some of the pipefitters, and Holladay responded, “you are going to lay off
seven.” Holladay then stopped and asked Nichols who else was in the room. Nichols
responded that Sampson was in the room. Holladay told Nichols to tell Sampson
that he “would tear off [Sampson’s] balls” if Sampson were to tell anyone about the
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call. Sampson stated that he felt intimidated and feared that he would be retaliated
against.

On July 2, 1999, the deposition was reconvened. At that deposition, Mr. Sampson
produced even more journal entries. He stated that on September 10, 1998 that he
had been called into a meeting by Jim Holladay, along with two others, and told
that the meeting was to be considered confidential. Holladay stated that they were
to be members of a new audit team. Holladay stated that the FDNW auditor, a man
named Arslanian, was “a fucking idiot,” and that he did not want “that stupid
motherfucker looking over his shoulder,” and making him fill out 900 pages of pa-
perwork.

Holladay stated that he would call with an incident to investigate, and they were
“to drop everything and come running.” Holladay stated he did not want them to
take more than two or three hours looking at anything, but to make a quick over-
view and report it. Sampson stated, “We would have no findings.”

Sampson testified that there had been three “events”—a rigging event in the 100
Area, an asbestos event in the 100 Area and “some event at S Plant.” “We were
told that specifically, there would be no findings,” by Jim Holladay. Sampson stated
that the goal was audit the event before it “got too big” and Arslanian got involved.
When asked—

Q. Was it your understanding that the purpose of your doing the audit was to some-
how coverup what may have been improper conduct?

A. Cover up anything. That we were to have no findings.

Q. So did you understand at the time that Mr. Holladay was asking you to do some-
thing that was against company policy?

A. Yes, I did.

Later, Sampson testified that he attended a meeting on September 29, 1998, at
the Jadwin Building (FDNW HQ) with “a bunch of big managers” including Holla-
day. Sampson testified that the managers were all worried that the three events on
site could be perceived as “setting a trend and had any possible liability for the
Price Anderson Act.” Immediately following the meeting, Holladay, in the presence
of two other managers, stated, “that we would go out and come back with a conclu-
sion that they were just dumb mistakes, which was a quote.”

When asked why he had failed to report this obvious wrongdoing, Sampson stated
that he had considered making the report but decided against it. He then related
an event in 1995 (or 1994, which was when Kaiser was in charge, not Fluor Daniel)
where he had walked into a meeting where top-level managers, including Dave
Foucault, the Construction Manager for FDNW, were gathered around a conference
table listening to a tape recording of a man’s voice. A manager came over and in-
formed Sampson that “We're listening to the recording from DOE trying to figure
out who made the call.”

Sampson stated, “And that pretty much floored me, and I left. From that point
forward, I never figured you could call any of these hot lines with any privacy.”

The testimony offered by Sampson, which is documented by his daily journal, evi-
dences a high-level corporate conspiracy to not only deliberately establish a hostile
working environment against employees who report safety concerns, but to delib-
erately engineer a cover-up of potentially significant safety events in order to evade
the Price Anderson Act.

DOE’s Involvement in the Case

Despite its avowed policy of “zero tolerance for retaliation” against whistleblowers,
DOE has shown its willingness in the case of the Hanford pipefitters to facilitate
Fluor Daniel’s efforts to retaliate against them, undoubtedly silencing in the process
other employees at Hanford with crucial safety and health disclosures.

More specifically, the DOE:

¢ Not only failed to investigate the concerns of the pipefitters, otherwise intervene
in Fluor Daniel’s retaliation, or hold them accountable following adverse De-
partment of Labor investigative findings, but actually reimbursed Fluor Daniel
nearly $500,000 for expenses the company incurred in settling the original pipe-
fitter case and in a frivolous suit against the pipefitters for filing union griev-
ances, which was dismissed with costs assessed against Fluor Daniel by a Fed-
eral District Court.

* Has ignored the extraordinary findings of fact by a sister federal agency, and the
finding of a hostile working environment that impacts safety at Hanford.

¢ Pledged to reimburse Fluor Daniel for legal costs associated with the current civil
case.

» Participated, and continues to participate, in litigation strategy meetings with at-
torneys representing Fluor Daniel, and has entered into a “joint defense” rela-
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tionship with the contractor despite the fact that DOE has not been named as
a party.

e According to the testimony of a Fluor Daniel manager, allowed answering ma-
chine tapes from its own “anonymous” hotline for reporting safety disclosures
at Hanford to fall into the hands of Fluor Daniel managers. FD manager Ivan
Sampson testified in a July 1999 deposition that he accidentally interrupted a
meeting where senior managers were listening to a tape of one such call, try-
ing—as one of the senior managers informed him—to determine the identity of
the worker who made the call.

¢ Mishandled and corrupted an investigation into the allegation of the alleged hot-
line interception testified to by Sampson, and claimed that there was “no evi-
dence” to support the allegation. However, a review of the DOE’s investigation
file turned up an e-mail message from a witness who had been interviewed by
the DOE team who complained to DOE that the legal counsel Fluor Daniel had
been allowed to attend his interview. The employee complained that he felt in-
timidated, and stated that he is sure that DOE will obtain “the results you are
looking for” in its investigation.

In summary, what started as a crew of seven pipefitters with a simple safety con-
cern has tragically blossomed into major litigation involving over fifteen pipefitters,
most of whom no longer work at Hanford, with a clear message to all Hanford em-
ployees that the price of making a safety disclosure is your job and years of expen-
sive litigation—all paid for by the Department of Energy. Far from evidencing a
“zero tolerance for reprisal” policy, the Department’s behavior is more akin to a co-
conspirator in that it has counseled the contractor, paid the contractor’s attorney
fees in violation of the Hanford Site contract, and stood by mute as the career death
toll has mounted as more and more employees were laid off by the contractor be-
cause of their support for the original crew of seven.

III. DAVID CARBAUGH AND THE $240 MILLION FRAUD CASE

The U.S. Department of Energy is responsible for the government’s largest and
most dangerous enterprise. With more than 2.4 million acres of land, some 100,000
employees and about 25,000 fixed assets, Energy would rank in the top 30 of Amer-
ica’s “Fortune 500” corporations. If it were privately held, DOE would be filing for
bankruptcy. Major elements of the DOE’s complex are closing down leaving a huge
unfunded and dangerous mess. As a result of a half century of making nuclear
weapons, DOE possesses one of the world’s largest inventories of dangerous nuclear
materials and has created several of the most contaminated areas in the Western
Hemisphere.

Currently, two thirds of DOE’s annual $17.4 billion budget goes for nuclear weap-
ons activities and to address the daunting environmental, safety and health legacy
of the nuclear arms race. Inadequate investments were made to upgrade facilities,
infrastructure, waste management and environmental protection. These failures in
recent years created a very large environmental liability for the DOE estimated in
the range of $230 billion to a trillion dollars over the next 50 years.

The single largest and most expensive environmental challenge in the United
States is at DOE’s Hanford site in Eastern Washington. Hanford site is one of the
most contaminated areas in the Western Hemisphere and is responsible for roughly
half it the DOE’s volumetric environmental contamination. Estimated to cost of
some $50 billion dollars over several decades , the Hanford environmental cleanup
effort rivals the Apollo Moon program in complexity and scope. Currently, the site
ks)p%nds about $1billion a year which is about 5 percent of the DOE’s total annual

udget.

For an agency with such critical safety and health responsibilities, effective finan-
cial management controls are essential. There are at least 20 different contractor
cost accounting systems, which make it virtually impossible for DOE to match them
up and estimate basic expenses, like overhead costs, or compare the performance of
contractors against each other. In essence, DOE is an early Cold War throwback
that isn’t even remotely comparable to the Defense Department (not exactly a par-
agon of financial management itself.) In the Defense Department it is possible to
discover that a hammer costs 600 dollars and why it costs this much. In DOE, not
only is it impossible to know how much a hammer costs, it is equally impossible
to know if the hammer even exists. The U.S. General Accounting Office (GAO) de-
scribes this as “an undocumented policy of blind faith in its contractors perform-
ance, which is called its ‘least interference policy’.”

For ten years, the U.S. General Accounting Office has identified the DOE as one
of the government “highRisk” agencies susceptible to waste fraud and abuse. Ac-
cording to the GAO.
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¢ “DOE has had difficulty Completing Large Projects. From 1980 through 1996,
DOE terminated 31 of 80 mission critical projects costing over $100 million,
after expenditures of $10 billion. Only 15 percent of these projects were com-
pleted, most of which were behind schedule and over budget.”

e “DOE’s organizational structure allows challenges to go uncorrected. DOE’s inef-
fective organizational structure blurs accountability allowing problems to go un-
detected and remain uncorrected.”

* “Contract management remains vulnerable to Risk. DOE relies on contractors to
perform about 90 percent of its work. In addition, although DOE originally
planned to shift risk from the federal government to private contractors, as a
means of enhancing its performance, it now considers risksharing more appro-
priate.”

e “DOE staff lacks technical and management skills. At an Idaho facility, DOE
turned to a private contractor, in part because it lacked the inhouse expertise
needed to evaluate technical cleanup proposals. At the Hanford site, where DOE
entered into a multibilliondollar fixed price contract for the next 20 years [with
BNFL], DOE has no experts in fixedprice contracting.”

In October 1998 the DOE Inspector General’s Office underscored the GAO’s con-
cern about the Department’s high risk to waste fraud and abuse because of the
growing number of False Claim Act complaints filed against DOE. That year there
were 25 open claims, “the highest number ever”, ranging from $400,000 to $100 mil-
lion. The number of complaints increased by 85 percent in that year alone and dou-
bled over the past five years.

Lack of Contractor Accountability

From the 1940’s to the 1980, DOE contractors were provided with blanket indem-
nification, even for acts of willful negligence. This changed over the past decade as
DOE Secretaries attempted to impose greater contractor accountability with limited
success. In April 1999 the DOE’s Office of Inspector general reported that, “The De-
partment has not been successful in protecting the Government against contractor
created liabilities in 16 of its 20 major forprofit operating contracts. Also the Depart-
ment has not recognized the implications of adding contract reform liability provi-
sions without obtaining a performance guarantee with indemnification provisions
from parent companies of the Department’s major operating contractors. As a result,
the Department may be liable for monetary awards resulting from liabilities such
as fines penalties, third part claims and damages to or loss of Government Prop-
erty.”

Financial and Project Management Problems at Hanford

Hanford has been plagued with delays and cost overruns on several critical
projects. In 1994, the DOE’s Contract Reform Team acknowledged that DOFE’s staff
were not prepared to oversee contractors. The sites two most expensive and highest
priorities the KBasins and the TWRS Projects have experienced the greatest prob-
lems. The KBasins project costs have ballooned from $274 million to more than $1
billion in three years and the completion date has slipped by 19 months.

Because of cost and management problems, Congress enacted legislation creating
a separate Office of River Protection to manage the TWRS project which involved
several billions of dollars. Contractor cleanup work, with some exceptions, is behind
schedule in the range of $100 million annually. There are several reasons for DOE’s
failures that stem to a large extent from inadequate financial management.

For several decades the DOE has been exempted from the contracting and finan-
cial management statutes and regulations required of other major federal agencies.
DOE has used its own Department of Energy Acquisition Regulation (DEAR) which
was originally formulated to provide maximum flexibility to produce nuclear weap-
ons and develop nuclear energy technologies. Because of the high importance given
to nuclear weapons, combined with the need for experimental latitude involving
ultra hazardous technologies, the DEAR, in effect required little contractor oversight
and has vague enforcement policies and authorities subject to individual interpreta-
tion by DOE field offices. In September 1998, the DOE Office of Inspector General
“found varying interpretations of existing DEAR provisions” The IG also noted that,
“the DEAR did not define or explain,” policies and procedures to analyze the pro-
priety of contractor fees. Thus, the DEAR is a product of the early cold war and
has institutionalized cost maximization practices that remain deeply embedded in
the agency.

Only recently has DOE agreed to adopt the Federal Acquisition Regulation (FAR),
a. more consistent and enforceable financial management requirement. The FAR
was established to codify uniform policies for the purchase of products and services
by federal agencies. Additionally, the DOE is now required to comply with Cost Ac-
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counting Standards (CAS), codified by the Congress. These standards require formal
written and transparent a cost accounting that is consistent with proscribed regula-
tions. It is the primary tool for the U.S. government to exercise budgeting, procure-
ment and financial management.

By the late 1980’s the DOE began to adopt the FAR in its contracts, and now has
policy that requires the FAR to apply to its contracts. However, in practice the
DEAR, “ implements and supplements the FAR for the Department’s unique needs.”
In effect the DEAR remains an integral element of DOE’s financial and contract
management, while compliance with the Federal Acquisition Regulation and the
Cost Accounting System is not enforced by DOE field sites or Headquarters.

At Hanford there appear to be several shortcomings in DOE’s efforts to adopt the
Federal Acquisition Regulation.

* DOE financial management staff lacks technical competency to apply Federal Ac-
quisition Regulation and Cost Accounting System principals.

» The inability to provide effective oversight of public funds.

» Failure to hold contractors financially responsible for deliberate CAS noncompli-
ance.

 Inability to effectively control unallowed indirect costs bill to the DOE by contrac-
tors.

¢ Limited presence by the Defense Contracting Auditing Agency (DCAA) DOE sites
to ensure compliance with the FAR and CAS.

» Refusal of DOE staff at field sites to follow FAR and CAS Principals.

David Carbaugh Uncovers Hanford Contractor’s Systematic Cost Inflation

David R. Carbaugh was first employed as an accountant at the Hanford site in
1979, and he served as an accountant there until his termination in April 1997 for
reporting false claims against the government by his employers. During his tenure,
Mr. Carbaugh served in the accounting departments of both Westinghouse Hanford
Company and Fluor Daniel Hanford.

He received a Masters degree in Business Administration from Washington State
University. In 1992, he was licensed by the State of Washington as a Certified Pub-
lic Accountant. Prior to his termination for attempting to blow the whistle, Mr.
Carbaugh’s served as a budget rate analyst for employee fringe benefit costs.

Mr. Carbaugh discovered the fraud as part of his responsibilities to help ensure
that the contractors’ annual congressional budget requests fairly represented their
expected costs and complied with federal Cost Accounting Standards. What he came
to realize is that Westinghouse, and later Fluor Daniel, were actually bilking the
government for millions of dollars each year by inflating their annual budget re-
quests with phantom costs. Mr. Carbaugh learned that the contractors’ financial ac-
counting system, the Financial Data System or FDS—double charged fringe benefit
“absence” costs—paid vacation holiday and sick leave, charging these “absence
costs” once against regular time hours and then once again against the overtime.
As a result, the FDS was creating fictitious statements of costs and building these
into the contractors’ statements of indirect costs in their annual budget requests.

Once Mr. Carbaugh learned that the paid absence rates were being double
charged against both regular time and overtime, he attempted to have Westing-
house reprogram the FDS to apply the absence costs rate solely to regular time
hours. After Westinghouse refused to correct the double billing, he attempted to
alert persons in DOE’s Richland Office (DOE-RL) about the budget inflation caused
by the FDS. Westinghouse used retaliation and harassment to prevent Mr.
Carbaugh from communicating with DOE. As a result, Mr. Carbaugh was forced to
file a qui tam False Claims Act suit in April of 1996.

The September 1997 Defense Contracting Auditing Agency Report

Mr. Carbaugh’s suit is not mere supposition. The double charging of absence costs
in the budgeting system has been documented in a Defense Contracting Auditing
Agency (DCAA) audit and Fluor Daniel has actually acknowledged that it is wrong.
In fact, a federal district court has recently ruled that there is sufficient evidence
of budget inflation to allow Mr. Carbaugh to prosecute the quarter of a billion dollar
case. However, DOE’s oversight of its management contractors is so lax that it com-
pletely ignored the audit, and the contractors, coming to rely on DOE’s “least inter-
ference policy,” have brazenly requested that the agency reimburse their legal ex-
penses for attempting to quell Mr. Carbaugh’s False Claims Act suit.

The DCAA audit which confirms the double charging that Mr. Carbaugh alleged
was submitted to DOE in September 1997. The DCAA was asked to perform a base-
line assessment of contractor accounting at the time when DOE was in transition
from a Management and Operating Contract it held with the Westinghouse Hanford
Company (WHC) and a new Management and Integrating contract with the Fluor
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Daniel Hanford Company (FDH). The DCAA audit was done to evaluate “ whether
FDH has complied with the CAS Board’s rules, regulations and standards, and FAR
Part 31.” Specifically the purpose of the DCAA Audit “ was to determine if FDH
has complied with the requirements of CAS 407, the Use of Standard Costs for Di-
rect Material and Direct Labor.”

The DCAA audit disclosed four major areas of non compliance with respect to
CAS 407. According to the Audit:

1. FDH does not have written practices as required by CAS 407 which describe the
setting and revising of its labor rate standards, the use of such standards, or
the disposition of variances from standard labor costs. The absence of such writ-
ten practices has resulted in or may result in a material misstatement or
missallocation of costs to final cost objectives...Because of its failure to meet
basic documentation criterion, DH cannot use a standard costing system to esti-
mate, accumulate, and record the cost of direct labor.

2. FDH does not set labor rate standards in accordance with labor grouping require-
ments of CAS 407. The failure to properly set such standards has resulted in
or may result in a material misstatement or missallocation of costs to final cost
objectives...in setting its standard rates for each [subcontractor]...FHD in-
cludes all employees in the groupings...The presence of highly paid indirect
employees in the groupings will skew cost estimates, accumulation of labor up-
ward. Consequently, there is no assurance that FDH cost estimates, accumula-
tions of labor costs, and reported costs. .. are accurate or reasonable. ..

3. FDH does not record variances on the basis of production units as required by
CAS 407. FDH does not accumulate variances in separate labor cost variance
accounts for each production unit. The failure to properly record variances has
resulted in or may result in a material misstatement or missallocation of costs
to final cost objectives an entire company consisting of management, employees,
engineers, accountants, and other professionals, scientists, skilled technicians,
journeymen union employees, unskilled workers, and clerical employees cannot
be considered a “production unit” in the sense defined in CAS 407...there is
no assurance that labor costs reported, accumulated and estimated at standard
are either accurate or reasonable, and there is no assurance that labor account-
ing and estimating practices are being followed in a consistent manner from one
accounting period to another.”

4. FDH does not dispose of variances at the level of the production unit as required
by CAS 407. FDH does not allocate variances related to direct labor on the basis
of labor costs at standard...Finally, a pension liability from the predecessor
contractor, Westinghouse Hanford Corporation, was transferred to FDH at the
beginning of the contract. FDH proposes to ‘passback’ this liability in FY 1997
or FY 1998. This disposition would be in noncompliance with the requirement
that variances be disposed of annually...The Hanford pension plan is fully
funded and at the end of FY 1995 and FY 1996 there was no funding obligation
on the part of WHC [Westinghouse Hanford Company] to satisfy its fiduciary
responsibilities with regard to the pension plan. Nevertheless, during FY 1995
and Fy 1996, WHC made entries in its books representing an $8.0 million over
accrual of its pension liability...FHD plans to use the FY 1995 and FY 1996
pension variance to offset FY 1997 and FY 1998 program costs...on August 25
and August 29 [1997], in spite of our conversations with all interested parties.
FDH “distributed” the $8 M million overaccrued pension cost...the $8.0 mil-
lion...indirect expense was “passed back” as direct labors to offset program
costs...to the targeted programs as follows:

Tank Waste Remediation Program $2.975M
Waste Management 1.415.5M

Spent Nuclear Fuel .742M

Facility Stabilization 2.559M

Other Programs .316M

Total $8,007M

Furthermore according to the DCAA report: “ The distribution of overaccrued FY
1995 and FY 1996 pension cost violates CAS 406, CAS 407, CAS 412, GAAP, and
ERISA. In the distribution process, FDH simply changed the costs from pension
costs to direct labor and in so doing changed indirect to direct.”

DOE approved this transfer of funds in direct violation of law and regulations,
on the basis of a “White Paper” submitted by FDH. The DCAA found that , “the
FDH “White Paper” sent to DOERL [ Richland Operations Office]...contains
misstatement of fact, including its reference to the appropriateness of the use of
cash basis accounting...CAS, FAR, ERISA and FSAB 87 all specifically state that
cash basis accounting for pension cost is not acceptable.”

The Audit concluded that:
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“The labor accounting practices followed by FDH and the major PHMC [Project
Hanford Management Contract] subcontractors under its responsibility are not
in compliance with the requirements of CAS 407. “ The contractor accounting
system is not adequate for estimating, accumulating and reporting costs based
on standards on government contracts...In our opinion, FDH does not meet
any of basic CAS 407 criteria and consequently, FDH cannot use a standard
costing system to estimate, accumulate, and report its costs of direct
labor...FDH did not contest the fact that its practices...are not documented.
FDH’s response does not indicate any intention to correct this current CAS 407
noncompliance”

DCAA recommended that DOE: “ (i)...make a determination that FDH is on non
compliance with CAS 407; (ii) require FDH to provide cost impact of the non compli-
ance and (iii) disapprove of those portions of FDH’s accounting system related to the
use of standard labor costs in estimating, accumulating and reporting labor costs.”

The DCAA Report was not circulated and stamped “Official Use Only” to ensure
that it could not be obtained under the Freedom of Information Act. The audit re-
mained effectively secret until 1999.

A DCAA Request for a Fraud Investigation at Hanford

Shortly after the Hanford audit was completed, a “form 2000” or “Suspected Irreg-
ularity Referral Form” was filed by the DCAA employee who performed the audit.
The form is meant to initiate an investigation based on “information which suggests
a reasonable basis for suspicion of fraud, corruption, or unlawful activity affecting
Government contracts...” Several irregularities were identified to justify further in-
vestigation including mischarging through the “use of Standard Costs in Estimating,
Accumulating, and Reporting Direct Labor”, accounting mischarging involving im-
proper transfers through disposition of labor variances, Unallowable costs though
the improper use of indirect funds in violation of CAS 407 and possible fraudulent
performance fees.

According to the investigation request:

* Mischarging the government “FDH [Fluor Daniel Hanford] uses standard costs to
estimate, accumulate, and report all labor costs. The FDH standard labor rates
are composed of a base average rate, an “absence adder” factor to overtime and
a ‘Continuity of Service’ adder...It is not appropriate to apply [sic] the ‘absence
adder’ factor to overtime labor. Application of the ‘absence adder’ to overtime
labor results in overstated labor cost and cost estimates for fee proposals, base-
line budget estimates, control point budget estimates, indirect expense fore-
casts, indirect cost budgets, estimates to complete, and final certified contract
cost proposals...FDH’s application of the ‘absence adder’ to overtime labor re-
sults in a significant overstatement of both estimated and recorded labor
costs...FDH management knows that it is improper to apply the ‘absence
adder’ to overtime labor...FDH management knows that the ‘absence adder’
applied to overtime labor will generate a standard labor cost for which there
can be no of setting payroll cost. FDH management staff members told the audi-
tor they knew application of the ‘absence adder’ factor to overtime was wrong.

e Improper Transfer of funds “We are most concerned that the capability to manip-
ulate the targets receiving ‘passbacks’ of variances is built into the [Project
Hanford Management Contract] ‘passback’ program. FDH management can use
the ‘pass back’ of ‘pure’ variances to offset ‘troubled programs’ ie., overrun pro-
gram costs. It appears the adjusting troubled program costs using ‘pure’
variances will help earn contract performance fee”

The effective lack of control by the Department of Energy of its contractors’ ma-
nipulation of the contracting system at the expense of the U.S. taxpayer is in and
of itself an outrageous breach of the public trust. Compounding the outrage, how-
ever, is DOE’s apparent willingness to reimburse the litigation costs of the contrac-
tors accused of defrauding the government.

The Major Fraud Act, 41 U.S.C. section 256 disallows costs associated with fraud
cases brought against contractors by either the government or a relator on behalf
of the government in False Claims Act cases. “Costs incurred in defense of any civil
or criminal fraud proceeding or similar proceeding (including filing of any false cer-
tification) brought by the United States where the contractor is found liable or had
pleaded nolo contendere to a charge of fraud or similar proceeding (including filing
of a false certification).”

DOE’s regulations contain a provision which was not a part of the 1988 Act and
is not in s 41 U.S.C. section 256(k). Specifically, DOE’s regulations allow advance-
ment of costs so long as the contractor repays them if it loses:

“During the pendency of any proceeding covered by paragraphs (b) and (f) of
this section, the Contracting Officer shall generally withhold payment and not
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authorize the use of funds advanced under the contract for the payment of such
costs. However, the Contracting Officer may, in appropriate circumstances, pro-
vide for conditional payment upon provision of adequate security, or other ade-
quate assurance, and agreements by the contractor to repay all unallowable
costs, plus interest, if the costs are subsequently determined to be unallowable.”

48 C.F.R. 970.520461(g). This provision does not appear to be expressly in conflict
with federal law but there is no evidence that the lawmakers intended that agencies
should be free to adopt such a provision by regulation. Indeed, it appears that NO
other agency has enacted any such regulation, and the general FAR provisions are
silent about advancement of litigation costs under these circumstances.

It would be ironic indeed if the DOE were to reimburse the contractor litigation
costs in claims where the contractor is accused of defrauding the agency. This is
tantamount to a business paying the attorney fees, expert witness costs and associ-
ated trial costs of an accountant accused of embezzlement.

IV. JIM BAILEY AND THE NUCLEAR COURIERS

In their daily travels along the nation’s highways, few Americans realize that they
may be sharing the road with a live nuclear warhead secured in an unmarked gov-
ernment vehicle. Until recently, the public had little reason to know-or worry about
the activities of the U.S. Department of Energy’s Transportation Safeguards Divi-
sion, which ferries nuclear materials between military bases and nuclear weapons
facilities. GAP whistleblower Jim Bailey has changed all that.

Bailey was one of 238 special agents within the Transportation Safeguards Divi-
sion (TSD) charged with transporting nuclear materials between sites. Through the
bomb-building years of the Cold War and its aftermath, TSD couriers have traveled
millions of miles along America’s highways, logging over 3 million in 1996 alone.

The work is grueling and dangerous; the couriers call themselves “road warriors.”
The risks-of terrorist attacks or accidents-are detailed in government documents.
“The Department of Energy,” reads one document, “has taken the position that it
is not a question of if a nuclear weapons shipment will be attacked, but when.”

The government has worked hard to prevent such a catastrophe. Couriers are
trained to protect their cargo from the inherent dangers of transporting nuclear de-
vices, including accidents and terrorist sabotage. Their schedules and activities are
shrouded in secrecy. They carry badges and are permitted to use deadly force. They
travel in convoys that include well-armed tactical teams of up to 23 agents.

The tractor-trailers that carry the nuclear materials are technologically designed
to protect their cargo. The armored 18-wheel “Safe Secure Trailers’ are built to with-
stand devastating collisions. They can endure raging fires without endangering the
nuclear materials they carry. The trailers are accompanied by special vans carrying
additional couriers and equipment ranging from night-vision goggles to pistols, M-
16 rifles and 12-gauge shotguns.

SST, or Safe Secure Transport Truck Carrying Nukes

These safeguards arguably have served the government and the public well. The
agency reports no terrorist attacks or deadly accidents involving a nuclear weapons
shipment to date. The drivers, however, may not be so lucky. Evidence gathered in
the case of whistleblowing courier James Bailey indicates that couriers suffer not
only from punishing working conditions, but from potential exposure to dangerous
levels of radiation. The bombs are protected. The public is protected. But who pro-
tects the protectors?

For eight years, Jim Bailey ferried nuclear cargo around the country for the TSD’s
Southeast Courier Section, based out of Oak Ridge, Tennessee. Then, in March
1995, Bailey’s wife gave birth to their first child, a daughter they named Kelly. The
baby was born with a rare form of brain cancer. Afflicted with three aggressively
malignant tumors at birth, Kelly survived for four painful months. By the time she
died, her head had swelled to adult size.

The shock of Kelly’s illness and premature death led Bailey to question his poten-
tial exposure to radiation on the job. He was concerned about the hazards posed by
some of the nuclear materials he had transported and the time his job required him
to spend in contaminated areas. “I wasn’t hauling watermelons at the time,” he said
later. “That ought to make the alarm bells go off.”

Bailey sought the advice of several medical experts, including Dr. Jay Hunt, a
cancer specialist with expertise in genetic mutations. Dr. Hunt had Bailey tested
and discovered chromosomal damage consistent with radiation exposure. After con-
sulting with other medical experts in the field of pediatric genetics, Dr. Hunt ad-
vised Bailey that if he intended to father another child, he should take appropriate
measures to protect himself. “You’ve already had one child with a brain tumor,” the
doctor told Bailey, according to his later court testimony. “There’s absolutely no rea-
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son to take a chance. There’s no reason to be driving these trucks without adequate
monitoring.”

Bailey took his doctor’s advice and refused to continue his courier travel. He used
several months of leave time and performed light-duty desk work. After a few
fr_nonths, however, Bailey’s supervisor told him to get ready for trip duty in the near
uture.

Bailey was not about to give in, however. He wrote his congressional representa-
tive, Rep. John Duncan, in December 1995, describing his many concerns about ra-
diation exposure and working conditions on the job. And he studiously gathered evi-
dence from other couriers about the hazards they faced on the job.

His coworkers described a range of health and safety concerns. Some involved the
harsh working conditions, the stress and exhaustion experienced on 36-hour road
trips. More troubling to Bailey were the tales of possible radiation exposure. Couri-
ers are in routine contact with nuclear materials; they are required, for example,
to enter the trailers to check that their cargo is securely tied down en route. Yet
they travel in street clothes in order to deflect attention, protected only by dosimeter
badges designed to register radiation exposure. The badges virtually always register
“zero,” according to the couriers.

Bailey learned of cases of contamination requiring officials to confiscate couriers’
clothing and shoes. Some couriers were warned by management to “get in and get
out” when they check tie-downs inside the trailers, raising fears of radioactive expo-
sure. On occasion, tractor-trailers had set off radiation monitors located at the en-
trance and exit of DOE bases and ports of inspection at state borders. Couriers had
observed workers at nuclear plants wearing full-body protection with respirators
while loading, unloading, or positioning materials inside their trailers.

Bailey’s concerns mounted, along with his frustration at the DOE for failing to
act on the health and safety hazards he reported. One DOE Health and Safety Man-
ager told him bluntly that if the agency were to take inexpensive steps to protect
couriers’s safety-such as increasing radiation training, providing laundry facilities at
work, and offering routine bioassay tests-the result would be to threaten couriers’
morale by leading them to believe that there was reason for concern.

Bailey’s superiors, meanwhile, were not taking his resistance quietly. One of his
supervisors publicly described Bailey’s actions in raising health and safety concerns
as tantamount to “committing jobicide.”

In late June 1996, Bailey was told to report for travel duty. He refused the travel
assignment, citing DOE’s failure to correct unsafe practices. Bailey was fired on
September 13, 1996. Soon afterward, he filed a complaint under the federal Whistle-
blower Protection Act challenging his removal, and asked the Government Account-
ability Project to represent him.

Bailey’s hearing began in late March 1997. The judge heard damning testimony
about agency practices. Under cross-examination, the DOE’s own expert witness,
Gene Runkle, could not explain why a dosimeter badge did not register exposure
even after suspicious couriers had positioned a badge on a known radiological
source. He said only that the badges had to be placed “just right” to receive a read-
ing.

The judge was not persuaded by the agency’s arguments. In an April 6 decision,
he concluded, “I find that a reasonable, prudent person would heed [Dr. Hunt’s] ad-
vice and conclude that courier duties, without better health and safety measures,
posed a specific and objective danger to health. I can imagine that anyone, having
just lost an infant daughter to three types of rare brain cancers, and with chromo-
somal damage consistent with radiation exposure, would not come to the same con-
clusion the appellant did: that it was not safe for him to return to work.”

Showing little regard for the health and safety implications raised by the judge’s
decision, the Department of Energy refused to reinstate Bailey to his job, and ap-
pealed the ruling. The fallout from the Bailey case, however, forced the DOE to con-
duct a review to investigate the radiological safety practices of the courier program.

The DOE’s investigative panel issued its final report on the courier program in
November 1997. Its findings are extremely damaging to DOE. The report confirms
that couriers were subjected to radiological conditions that could result in
unmonitored exposures to contamination. It points to the removal of monitoring
equipment from TSD tractor-trailers in September 1996, for example, and identifies
several potential contamination hazards in the “bone yard,” where vehicles are
parked and the break rooms located.

DOE management responded to the findings not by correcting the problems, but
by retaliating against couriers who had taken part in the investigation. The retalia-
tion was sweeping and systematic. Three managers formed a “Blue Ribbon Panel,”
which met with every courier in the Oak Ridge Division. All courier assignments
out of Oak Ridge were suspended until the panel had interviewed everyone. Couri-
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ers were told to answer three questions and informed that their answers would be
reviewed and their futures in the program would be adjusted accordingly.

Not surprisingly, the investigation had a chilling effect among the couriers at Oak
Ridge. One courier described the experience to GAP investigators, “I answered ‘don’t
know’ to all three questions on the survey, and would soon regret it during my hear-
ing before [the supervisors]. I spent approximately 35 degrading minutes before
these individuals, who told me that my answering ‘don’t know’ would result in my
[security clearance] being rescinded. I was provided a new questionnaire, which I
hurriedly filled out the way they wanted (yes responses) and said, put me in the
good guy club. I want to keep my job. Coercion. There was no question in my mind
that this entire humiliating and debasing experlence was done to seek out persons
not considered loyal to the management of TSD. .

At stake is the health and safety of a large group of DOE employees. The couriers
should have a right to question DOE’s inexplicable failure to perform radiation test-
ing on employees who have consistent and routine contact with radioactive mate-
rials-and who risk extreme exposures in case of an accident of attack.

Jim Bailey does not regret his decision. After he stopped working as a courier,
the damage to his chromosomes disappeared. The Baileys gave birth to a healthy
child in 1996.

Bailey’s fellow couriers, meanwhile, are still working continuous shifts of up to
36 hours and are expected to check tie-downs in trucks carrying radioactive cargo
without protection. Their confidence in DOE’s concern for their safety is lower than
ever.

In February 1998, ABC National News aired a story critical of the Department’s
handling of Mr. Bailey’s concerns and raising questions about the TSD program
itself. The Departmental response was swift and overwhelming. Every single courier
was ordered to report for a polygraph test, and to submit to a line of questioning
that included such questions as to whether or not they agreed with Jim Bailey,
whether they had been in contact with the news media, and other questions of an
unconstitutional nature. Eighteen of the couriers refused to answer the questions,
calling the investigation a witch-hunt for whistleblowers. They obtained counsel,
and, two years later, remain on paid, suspended leave from their jobs.

Meanwhile, I appealed to Secretary of Energy Frederico Pena to conduct an inde-
pendent assessment of the situation and take immediate corrective actions. On Feb-
ruary 4, 1998, Pena agreed and appointed a Management Review Panel to under-
take a “comprehensive review” of operations of the TSD program. The six-member
panel, led by Gordon Moe, issued its report in July 1998, vindicating the couriers’
concerns. The Panel not only found serious management problems, but prescribed
sweeping organizational changes and management fixes to address the problems. In
November 1998, Gordon Moe and I met with Assistant Secretary Victor Reis to give
him an update on the progress—or rather lack of progress—in implementing the
changes. Secretary Reis promised action. However, as of this update, no action has
been taken of any magnitude. Specifically—

¢ Settlement has not been reached with Jim Bailey on outstanding legal issues, de-
spite the Moe Panel recommendation;

* The 18 suspended couriers remain on leave, even though the FBI review is report-
edly at an end;

¢ TSD management continues to rule through intimidation, hostility, and threats.

» Couriers are constantly warned to not complain to outside parties, and specifically
told not to contact Gordon Moe.

* No settlement has been reached or even attempted in the Southern Cross train-
ing/exposure incident where numerous couriers allege that they were exposed
to toxins, resulting in health effects.

In conclusion, the Department’s intolerance of employee’s raising of safety and
health concerns is by no means restricted to contractor employees—the Department
has shown that its own employees will suffer egregious reprisals whenever they
challenge the system. Even a DOE-sponsored investigation which found a prevalent
culture of hostility and mismanagement was ignored, and the recommendations for-
gotten. Meanwhile, eighteen couriers who once had productive careers twist in the
wind—at taxpayers’ expense.

SOLUTIONS: THE MODEL OFFERED BY THE NRC

The commercial nuclear industry has a long history of dealing with the issue of
employee concerns, and during the past 15 years has evolved principles and proce-
dures that establish work environments encouraging safety reports and prohibiting
retaliatory conduct that could chill such reports. The primary regulator of the nu-
clear industry is the Nuclear Regulatory Commission (NRC), which defines its mis-



35

sion as the protection of the public safety and health in its regulation of commercial
nuclear facilities. Last year, DOE announced that it intended to put its nuclear safe-
ty program under NRC regulation, and pilot programs toward this end have been
announced recently.

One example of the NRC’s approach to its regulation of licensees in the area of
employee concerns involves a Connecticut nuclear station called Millstone, which
has three reactors. Since the late 1980’s, Millstone Nuclear Power Station has been
the source of a high volume of employee concerns and allegations related to safety
of plant operations and harassment and intimidation of employees. Following a
TIME magazine cover story in March 1995 about the situation, in which the NRC
IG faulted the NRC for not recognizing that the reactors had been operating outside
their license requirement for many years, the Nuclear Regulatory Commission
(NRC) concluded that the large number of deficiencies identified at all three Mill-
stone sites implied that some employees were reluctant to identify safety issues.

In an Order issued on August 14, 1996, the NRC mandated independent, third
party oversight to address licensee noncompliance with regulatory requirements
concerning, among other things, employee safety concerns. In this Order, the NRC
directs that, prior to resumption of power operations, the Licensee shall develop,
submit to the NRC, and implement a comprehensive plan for reviewing and
dispositioning safety issues raised by the Licensee’s employees and ensuring that
employees who raise safety concerns are not subject to discrimination. Additionally,
the Licensee was ordered to retain an independent third party, subject to the ap-
proval of the NRC, to oversee its implementation of a comprehensive plan. The plan
for independent third party oversight will continue to be implemented until the Li-
censee demonstrates by its performance, that the conditions which led to the re-
quirement of that oversight have been corrected to the satisfaction of the NRC.

At commercial nuclear facilities, the NRC has made a clear and cogent determina-
tion that the ability of employees to raise concerns is integral to the protection of
public health and safety. The hazards at DOE nuclear facilities are no less dan-
gerous, and yet throughout the DOE complex, reprisals against employees continue
unabated, and hostile working environments are instituted without challenge from
the DOE. The DOE should take notice of the NRC’s actions and promptly incor-
porate the NRC methodology for protecting employee concerns at its facilities. If
DOE is serious about improving its operations consistent with its mission and in
accomplishing a work environment that has a “zero tolerance for reprisal” in fact
and not just in rhetoric, it will study and implement the NRC model. For instance,
the DOE could—

1. Establish Departmental policy in the Code of Federal Regulations that mandates
the establishment of a “safety-conscious work environment” which actively en-
courages employees to report health, safety or environmental and other em-
ployee concerns at DOE-owned sites;

This procedural step is necessary to clarify and formalize DOE’s policy on prohibi-
tion of reprisals against employees who raise concerns. The Nuclear Regulatory
Commission codifies its policy in 10 C.F.R. Part 50.7. The NRC’s statement of policy
could easily be modified to suit the purposes of the Department of Energy. A DOE
version of this policy could read like this: 2

Employee protection.

(a) Discrimination by an agency official, or a contractor or subcon-
tractor of the Department against an employee for engaging in certain pro-
tected activities is prohibited. Discrimination includes discharge and other ac-
tions that relate to compensation, terms, conditions, or privileges of employ-
ment. The protected activities are established in section 211 of the Energy Reor-
ganization Act of 1974, as amended, and in Departmental regulations codi-
fied at 10 C.F.R. Part 708 and in general are related to the administration
or enforcement of a requirement imposed under the Atomic Energy Act or the
Energy Reorganization Act.

(1) The protected activities include but are not limited to:

(i) Providing the Department or his or her employer information about al-
leged violations of either of the statutes named in paragraph (a) introductory
text of this section or possible violations of requirements imposed under either
of those statutes;

(i1) Refusing to engage in any practice made unlawful under either of the stat-
utes named in paragraph (a) introductory text or under these requirements if
the employee has identified the alleged illegality to the employer;

2 The language that is in bold typeface is different than that already appearing in the NRC’s
Statement of Policy at 10 C.F.R. Part 50.7.
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(iii)) Requesting the Department to institute action against his or her em-
ployer for the administration or enforcement of these requirements;

Testifying in any Department proceeding, or before Congress, or at any Fed-
eral or State proceeding regarding any provision (or proposed provision) of ei-
ther of the statutes named in paragraph (a) introductory text.

(v) Assisting or participating in, or is about to assist or participate in, these
activities.

(2) These activities are protected even if no formal proceeding is actually initi-
ated as a result of the employee assistance or participation.

(3) This section has no application to any employee alleging discrimination
prohibited by this section who, acting without direction from his or her em-
ployer (or the employer’s agent), deliberately causes a violation of any require-
ment of the Energy Reorganization Act of 1974, as amended, or the Atomic En-
ergy Act of 1954, as amended.

(b) Any employee who believes that he or she has been discharged or other-
wise discriminated against by any person for engaging in protected activities
specified in paragraph (a)(1) of this section may seek a remedy for the discharge
or discrimination through an administrative proceeding as provided in De-
partmental regulations codified at 10 C.F.R. 708 or in the Department of
Labor. The administrative proceeding must be initiated within 60 days after an
alleged violation occurs with the DOE, and within 180 days with the Labor
Department. The employee may do this by filing a complaint alleging the viola-
tion with the Department of Labor, Occupational Safety and Health Admin-
istration. In either proceeding, the agency may order reinstatement, back pay,
and compensatory damages.

(c) A violation of paragraph (a), (e), or (f) of this section by a contractor or
subcontractor of the Department may be grounds for—

(1) Denial, revocation, or suspension of the contract.

(2) Imposition of a civil penalty on the contractor or subcontrator.

(3) Other enforcement action.

(d) Actions taken by an employer, or others, which adversely affect an em-
ployee may be predicated upon nondiscriminatory grounds. The prohibition ap-
plies when the adverse action occurs because the employee has engaged in pro-
tected activities. An employee’s engagement in protected activities does not
automatically render him or her immune from discharge or discipline for legiti-
mate reasons or from adverse action dictated by nonprohibited considerations.

(e)(1) Each contractor or subcontractor shall prominently post the provi-
sions of this policy at DOE-owned facilities. This form must be posted at
locations sufficient to permit employees protected by this section to observe a
copy on the way to or from their place of work.

No agreement affecting the compensation, terms, conditions, or privileges
of employment, including an agreement to settle a complaint filed by an em-
ployee with either the Department of Labor pursuant to section 211 of the En-
ergy Reorganization Act of 1974, as amended, or pursuant to a proceeding
initiated under the provisions of 10 C.F.R. Part 708 may contain any pro-
vision which would prohibit, restrict, or otherwise discourage an employee from
participating in protected activity as defined in paragraph (a)(1) of this section
including, but not limited to, providing information to the DOE or to his or her
employer on potential violations or other matters within DOE’s regulatory re-
sponsibilities.

2. Empower the existing Office of Employee Concerns with the authority and the
resources to set DOE policy on the issue of all agency and contractor employee
concerns. Specifically, the Office of Employee Concerns—

 should report directly to the Secretary of Energy, and must standardize DOE pol-
icy across the complex.

¢ should be given adequate funding and staffing and the authority to implement
policy, conduct investigations, levy sanctions, and order corrective actions to
abate violations.

e should institute rules, procedures and regulations requiring DOE managers and
supervisory personnel as well as contractor and subcontractor employers to
maintain a safety conscious work environment where employees are free to
raise employee concerns without fear of reprisal.

» should require facilities to conduct independent and reliable employee surveys to
measure whether employees feel free to raise concerns free of reprisal on a com-
pany-by-company basis (including at DOE) to use as a basis for determining
whether corrective actions should be undertaken.

Currently, the DOE’s HQ Office of Employee Concerns is a shell of an office, with
one full-time employee (the Director, Bill Lewis) and one and half Full-Time Equiva-
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lent (FTE) employees who are mostly contracted from the outside. The very exist-
ence of this Office is in constant doubt. The Office of Employee Concerns is window-
dressing. In its current incarnation, it cannot effect change.

The Office of Employee Concerns should have, at a minimum, a Director, one ad-
ministrative support person, two policy staffers and two full-time investigators. The
Office should be responsible primarily for setting and enforcing Departmental policy.
Other duties should include—

* developing language to insert into the Department of Energy Acquisition Regula-
tions requiring contractors to maintain a safety conscious work environment;
 developing posters and employee communication vehicles to distribute for posting

around the complex;

* inspecting and evaluating each facility in the complex to ascertain that the stand-
ards set by the DOE in the area of employee concerns are being reached;

* investigating and correcting extraordinary cases of hostile and chilled work envi-
ronments, high-profile cases, or facilities experiencing a large number of dis-
crimination complaints alleging reprisals for raising concerns.

A revitalized and effective Office of Employee Concerns is of paramount impor-
tance for achieving employee protection and safer work environments.

3. Require DOE and DOE contractor ES&H and quality organizations to implement
“Differing Professional Opinion (DPO)” processes, using NRC’s DPO process as
a model, to increase the autonomy of safety professionals employed by DOE and
DOE contractor organizations.

4. Amend existing contract(s) at its nuclear weapons production and former nuclear
materials production sites to “incentivize” the establishment and maintenance
of a safety-conscious work environment, and to put contractors on notice that
the contract can be conditioned, suspended and/or revoked upon a finding by the
DOE that a company has engaged in a pattern and practice of whistleblower
reprisals or has failed to maintain a safety-conscious work environment;

This proposal follows the lead of the NRC, which has put licensees on notice that
the license to operate the facility hinges upon maintaining a retaliation-free work
environment. As the Department moves away from the Management and Operating
(M&O) contracting model, and towards the performance-based contracts, there is a
greater need to spell out DOE’s policies in relation to prohibition against reprisals
in the contract and to tie specific awards to this performance.

The recent history of reprisals at Hanford, Oak Ridge, Rocky Flats and Pantex,
illustrate that contractual financial incentives and penalties are necessary to en-
courage a climate free of reprisals. A substantial portion of every DOE contract in
the nuclear complex should depend upon employee freedom to report and resolve
employee concerns.

5. Address “hot spots” where the chilling effect now exists, based upon the investiga-
tive reports of the Labor Department, Office of Special Counsel, MSPB, OCEP,
or OHA and where there may be a strong perception among employees that
there will be reprisal. Corrective actions could include:

* training of supervisory employees and workers by employee concerns experts;

* developing guidelines for use of the “holding period” concept recommended by the
Nuclear Regulatory Commission for contested proposed job actions;

* instituting a “personal accountability” rule to hold individual managers account-
able for reprisals.

These recommendations come from the “Independent Panel Review” of the Mill-
stone Plant licensee action levied by the Nuclear Regulatory Commission. They rep-
resent “state of the art” thinking of some of the most experienced employee concern
professionals in the nation.

6. Require the Department of Energy’s Office of Enforcement and Investigation, En-
vironment, Safety and Health, to ascertain, through its normal inspection duties
or upon request from the Office of Employee Concerns, whether departures from
a “safety-conscious work environment” or a chilling effect on employee concerns
exists at a specific facility or within any DOE division, and to order corrective
actions to remedy such environment.

Periodically, the Office of Oversight conducts inspections, evaluations and assess-
ments at sites around the complex. A key part of their mission should be to assess
the existence of a “safety-conscious work environment” and where departures from
it exist, to require corrective actions. Failure to maintain such an environment, es-
pecially in a nuclear safety context, could lead to findings of violations under the
Price-Anderson Act.

In sll)lmmary, the Department can only salvage its credibility on the whistleblower
issue by—
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« establishing Departmental policy that calls for the positive presence of a “safety
conscious work environment in its facilities;

* instituting rules, procedures and regulations requiring DOE managers and super-
visory personnel as well as contractor and subcontractor employers to achieve
and maintain a “safety-conscious work environment;”

e requiring the Department of Energy’s Office of Oversight, Environment, Safety
and Health, to ascertain, through its normal inspection duties or upon request
from the Office of Employee Concerns, whether a demonstrative “safety-con-
scious work environment” exists at a specific facility or within any DOE divi-
sion, and to order corrective actions to remedy departures from such an environ-
ment;

e requiring DOE and DOE contractor ES&H and quality organizations to imple-
ment “Differing Professional Opinion (DPO)” processes, using NRC’s DPO proc-
ess as a model, to increase the autonomy of safety professionals employed by
DOE and DOE contractor organizations;

CONCLUSION

The ability of employees to raise concerns is the key to safe and efficient oper-
ations, especially in nuclear facilities. The Department of Energy has, for seven
years, recognized this important concept but has not taken the necessary steps to
change the culture to make the policy shift more than a rhetorical chimera. In fact,
in total contradiction of its oft-cited “zero tolerance for reprisal” policy, the Depart-
ment has assisted its contractors in every possible way to fight whistleblowers, even
when they prevail in court. After seven years of a “zero tolerance” can the Depart-
ment point to a single instance where the policy has actually been enforced? The
Department has yet to take a single action against a single contractor or individual
who has been found guilty of reprisal. The cases of David Lappa, the fourteen pipe-
fitters at Hanford, Mr. Jim Bailey and many others testify to the ongoing state of
ﬁ{fairs at the DOE—where the true message seems to be “zero tolerance for whistle-

owers.”

Congress needs to get serious about reforming, or getting rid of, this agency. The
General Accounting Office has pointed out for nearly twenty years in numerous re-
ports that the Department is seemingly incapable of managing itself, much less its
contractors or the massive cleanup job that lies ahead. Protecting employees who
speak about illegality, threats to public health and safety, mismanagement and
fraud deserve protection and encouragement. Congress can do its part by beefing up
protections for these workers, which remain inadequate, and by passing legislation
that resolves the conflict of interest situation at DOE by affording external regula-
tion of these facilities to OSHA and the Nuclear Regulatory Commission.

Thank you for inviting my testimony today.

Mr. BURR. I thank you, Mr. Carpenter.

The Chair would recognize Mr. Walli for purposes of an opening
statement.

TESTIMONY OF RANDALL WALLI

Mr. WaALLL. Thank you. Thank you for inviting my testimony
today. My name is Randy Walli. I am a pipefitter by trade. I've
worked 24 years in the construction industry. Some of my jobs have
geen at the Hanford Nuclear Reservation in southeast Washington

tate.

I have come here today on my own accord and at great expense
to my family and myself. Unlike some that will testify here today,
I am not being paid to be here. But I am hopeful that, by being
here today, that somebody is finally taking these matters seriously.

I grew up in the Hanford area and my family is from the Han-
ford area. I have lived there and watched the Tri-Cities revolve
around the ups and downs of the Hanford site.

The last 3 years have been a real bad experience for me and my
fellow pipefitters. This is because we believed in safety and we
thought we had the right and the duty to talk and practice safety
in our workplace. But because of the stand that we took on some
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safety issues in the tank farms, we have been labeled as “whistle-
blowers.” “Whistleblower” is a very tough name to live with once
it has been pinned on you. People misjudge you. They don’t want
to be seen with you. They leave the room when they see you. They
feel that they have to choose sides when they are around you.
We've lost friends over this, and we’ve put great burdens on our
families. We are still right in what we did and what we are doing.

The Department of Labor has twice seen that we were wronged
by this company, yet no one else beside the Government Account-
ability Project people have stepped in to help us fix these problems.

This whole process has driven concerned people into the shadows
because they have seen what happens to people who raise concerns.
I have seen people demoted, transferred, laid off, harassed for
bringing up concerns. This makes for a very bad work environment.

In my case as a pipefitter foreman in the 200 west area of Han-
ford, we had a few issues come up. The last one was a safety issue
related to under-rated valves in a radiation contamination zone.
This issue was of great importance, because the use of the wrong
valves—these were test valves—on a high-level waste transfer line
could cause personal injuries and/or environmental contamination.
If the valves failed, they could flood the nearby underground high-
level waste tanks, which is both a safety and environmental con-
cern.

Two working days after, as a crew, we refused to use the wrong
valves and stopped work over this issue on this project, we were
told the entire crew was being laid off. At the end of that week,
my crew and I were terminated. But the job was not over, because
there was a DOE milestone to be reached in October of that year,
and this was the first of June, so we were replaced by other work-
ers.

We ended up going through numerous avenues, where we found
the Government Accountability Project people and ended up at the
Department of Labor. The Department of Labor, after several
months of investigations, found in our favor. The company ap-
pealed it, and, after months of discovery and depositions, settled it
out of court the day before trial.

They agreed to take us back under the Whistleblower Act, so we
were supposed to be treated fairly. We were not.

I've also learned that the Department of Energy has paid the
cost of that settlement and the legal fees associated with it. The
company paid us a total of $334,000 and hired us back to our
former jobs. The company then sued myself and the other pipe-
fitters because of union complaints that we filed. The Union com-
plaints had nothing to do with this company, but the company held
up our settlement checks and dragged us into Federal district
court, saying we had breached the settlement. We hired lawyers to
fight back. The Federal court ruled against the company and made
the company pay the settlement amount with interest, as well as
our attorney fees. Again, DOE paid for that, as well.

It seems we are fighting a company and DOE and/or the com-
pany with DOE’s money. A little over 6 months after being re-
hired, we were laid off again. That’s not unusual for construction
people. That’s part of our lives. The first day we go to work, we're
working ourselves out of a job. But Hanford is our home and some
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of the people that we worked with there in construction have
worked there continuously for 20-plus years. It is nice to be able
to work at home and be able to come home to our families. Most
of us have young families. But we have been labeled “whistle-
blowers” and we might not ever be able to work there again. Most
of the people at the Hanford site, if they support us, it’s from the
back door. It is done quietly, because they don’t want to be seen
talking to us. Yet, they’ll call us at home and want us to hear their
concerns.

We stood up for numerous safety issues and concerns and tried
to keep people from getting hurt, but these companies and DOE
don’t seem to want to listen. They put window dressing on safety
first, and that there is no price tag on safety—and there really is
no price tag on safety if you're doing it the wrong way if DOE is
going to keep paying for the contractor’s mistake.

After we were terminated a second time, we ended up going a
different avenue, the Hanford Joint Council. This is a mediation
board set up to resolve issues at the Hanford site.

Fluor Daniel, the company that we work for, is a member of this
DOE-supported council. Some of the gentlemen and I that worked
together went to the Joint Council, told our story, and tried to re-
solve it out of court. Fluor Daniel Northwest, the company we were
working for, refused in writing to meet with this agency to try to
resolve these issues, so we pursued things through the legal system
again, the Department of Labor ruled in our favor again, and the
company appealed it again.

The Department of Labor handed down an amazing finding, one
of the stiffest findings ever handed a company, and yet here we
are, we're going through it again. We are on our way to court in
September, and we have got a lot more evidence this time than we
ever had the first time. We’ve got documents that show malice,
cover-ups, and how they have treated people that worked with us.
We had people that were in carpools with us and just associated
with us that were laid off.

This is the new atmosphere at Hanford. This is the atmosphere
that DOE is helping or allowing to create.

When I grew up in this community, there was a great deal of
pride. There was pride that Hanford was part of the war effort.
This was the town that gave a day’s pay for a bomber. There was
a great deal of pride in this community. I don’t believe you’ll find
this there again.

You know, it is a sad thing that some people have to stand up
alone and put so much on the line to try to make safety work.
There are some sincere, honest people working out there, but they
are not up front.

We've got proof that DOE’s counsel is helping the company fight
us again, and this means that the people sitting in this room today
are paying to fight us, the public.

There was a DOE manager that once said in an interview, “I
don’t expect we'll get zero concerns being raised.” The zero is not
for concerns raised. It’s supposed to be zero tolerance for reprisals
against those who bring them.
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Mr. Richardson also stated that there must be zero tolerance pol-
icy for reprisals linked to the contractor safety records of their per-
formance reviews. I thought that would be a fine, not a payment.

DOE should be out there guiding these companies and not pay-
ing for their mistakes. This is not the way to do business.

There are a lot of good, skilled people out there. Let’s back the
workers. Let’s clean up the mess and make it in a safe manner so
that we can watch our children grow up.

Thank you.

[The prepared statement of Randall Walli follows:]

PREPARED STATEMENT OF RANDALL WALLI

I have worked numerous jobs at the Hanford Site in southeastern Washington for
different contractors over a number of years. I grew up near Hanford. My family
is from the Hanford area. You know, we have lived there and watched the Tri-Cities
grow, and revolve around Hanford. We have seen a lot of people testify to the pride
of this community. It’s been a bad experience for me and some of my fellow pipe-
fitters over the last three years, because we took a stance at the Hanford Site over
some safety issues. We've since been labeled as whistleblowers. Which is a bad term
for people that were concerned over safety issues or their fellow workers.

In my case I was a pipefitter foreman, 200 West Area. We had some issues that
came up over some testing of some new pipe systems that were being put in. And
subsgquently we were terminated. The whole crew that worked for me was termi-
nated.

We ended up going through numerous avenues, including lawyers, over a period
of time. We tried to go through what we call the Hanford Joint Council, which is
an agency that is set up to try to resolve issues here at the Hanford Site.

Some of the gentlemen that I worked with, we all met with the Joint Council, told
our stories, tried to get it resolved by keeping it out of court, kind of an in-house
deal.

The company we worked for refused in writing to meet with this agency that DOE
has set up to handle these issues.

We then pursued things through legal systems. The Department of Labor ruled
in our favor. The company appealed it. The company, the day before we went to
trial, settled this out of court. They agreed to take us back under the whistleblower
acts. We are supposed to be treated fairly. I have learned that the Department of
Emﬂrgy paid the costs of that settlement and the company’s legal fees associated
with it.

Then, the company sued myself and the other pipefitters because we filed a union
complaint. The complaint had nothing to do with the company. But the company
held up our settlement checks and dragged us into federal district court, saying that
we breached the settlement. We had to hire lawyers to fight back. The federal court
ruled against the company and made the company pay the settlement amounts,
with interest, as well as our attorney fees. Again, the Department of Energy paid
for that, as well.

Six months and four days after we were rehired, most of us were laid off again.

It’s not a big deal to construction people to be laid off. I mean, it’s part of our
life. We know the first day we go to work, we are working ourselves out of a job.

But to work near home was an honor. Most of us have families, young families.
It would be nice to stay home once in a while and work with them, play with them,
watch your kids grow up.

But because we have been labeled as whistleblowers, we can’t work out there any-
more.

Most of the people out there at the Hanford area, if they do support us, it’s
around the back door, it’s quietly, they don’t want to be seen talking to us, but yet
they want us to listen to their concerns.

We stood up for some safety concerns, numerous different safety issues, to try to
help keep people from getting hurt.

And these companies don’t want to really listen to this. They put on a window
dressing all the time about safety first, there’s no price tag on safety. But it seems
like it’s window dressing.

There are some very concerned people working out there, but they are getting
harder and harder to talk to, and most of them are going into hiding, because if
they bring up a safety issue, they are either demoted or they are replaced.
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After we were released the second time we ended up calling the Department of
Labor again. They came in, looked at it. They handed down an amazing finding on
our behalf again. One of the stiffest findings they have ever handed the company.
Six months after they hired us back. And yet here we are, we are out of work, we
are going through it again. The company has now appealed it again. And it will be
a matter of time, we will be back in court. And we have got a hundred times more
evidence this time than we had the first time. We have got truckloads of paperwork,
documents that shows malice, cover-ups, how they've treated people that have
worked with us.

We have had people that were in car pools with us and just because they associ-
ated with us, they got laid off.

This is the new atmosphere at Hanford. And I tell you, from people that have
grown up here, thought Hanford did a good thing for this country, I mean, this was
the town that gave a day’s pay to buy a bomber for the war effort.

I don’t believe that would happen again, you know, and it’s a sad thing that you
have to have people that have a little bit of backbone and can stand up to a com-
pany and take it through the court system to try to make safety work.

I know there’s some sincere, honest people out there, but they’re not up-front. And
I just wish that maybe DOE could step in and help the workers instead of the com-
pany.

We’ve got proof that DOE counsel is helping the company counsel fight us on our
own lawsuits.

That means that you people sitting there, your tax dollars are going to the govern-
ment to help fight ourselves. My own tax dollars, I'm fighting myself. You know,
this shouldn’t be.

DOE is supposed to be out there guiding these companies. I think they should
step in and make them either toe the line or kick them out. This is not the way
we do business. There’s a lot of skilled people out there that know their jobs and
they’re willing to do their jobs. Let’s get a company in here that will back the work-
ers, let’s do the work to clean up this mess that we’ve got sitting in our back yards
so that our kids can grow up in a safe environment.

Mr. BURR. Thank you, Mr. Walli.
The Chair would recognize Mr. Gutierrez for the purposes of an
opening statement.

TESTIMONY OF JOE GUTIERREZ

Mr. GUTIERREZ. Good morning, and thank you, Mr. Chairman.
Thank you for inviting me to give this testimony.

My name is Joe Gutierrez. I reside at Los Alamos, New Mexico,
specifically White Rock. I have completed 11 years of employment
with the University of California at Los Alamos National Labora-
tory.

Since October 1992 through the present time, I have collected in-
formation about the management practices of officials and man-
agers at Los Alamos National Laboratory, the University of Cali-
fornia, the Department of Energy, some supporting government
agencies, and, as I've heard today, I must add one more party. And
let me preface my statement by stating that there is no I am casti-
gating or criticizing Congress. We need your help. We are the ulti-
mate body that we can defer to for help. However, I must include
and ask you to investigate the relationship between those rep-
resentatives and Senators who have a DOE facility located in their
Districts, because that relationship is one that I feel, at least in my
experiences, has a big bearing in this issue, because that is an un-
derlying reason why the Department of Energy and the University
of California, in particular, is remiss in not enforcing and imple-
menting these zero tolerance safety policy. I will address that in
more detail here in a minute.

Let me state that in 1996, October 1996, I found it necessary,
after having disclosed some information that the University of Cali-
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fornia and the Los Alamos National Laboratory was perpetrating
a deception to the surrounding Los Alamos community and the Na-
tion, as a whole. There was a claim that Los Alamos National Lab-
oratory was in compliance with the Clean Air Act. I had personal
knowledge and documentation to clearly show that that was not
the case, so I found it necessary to blow the whistle. That was in
1996.

In the spring of 1997, I met with Senator Pete Domenici, at his
request, to address some very important and very critical employee
concerns at Los Alamos. In that meeting, Senator Pete Domenici
pointed at me in anger because I had blown the whistle. In his
view, he felt that I had given the laboratory a black eye. But he
completed his statement by stating that, “I tell the University of
California and Los Alamos to fight you guys to the hilt, and I’ll
give them all the support and all the money they need.” And taking
a pause and realizing what he said, he then added, “Only if they’re
right.” Well, who is making sure that they are right? Certainly he’s
not and certainly the DOE is not.

That was in the spring of 1997. By the end of that year, during
the August timeframe, when I received a performance appraisal, I
detected some subtle retaliation. I pursued to investigate, and, in
fact, I felt that there was retaliation being perpetrated against me
and I filed a claim in November of that year.

By the spring of 1998, the Department of Labor had made a de-
termination and gave a favorable determination in my behalf. The
University of California appealed that determination.

In the spring—dJanuary 1999, after a 5-day hearing, again the
administrative law judge for the Department of Labor issued a 72-
page ruling on my behalf, again a favorable ruling in my behalf
and determination on my behalf.

The University of California has appealed that ruling, and I am
now going through that appeal. If—the Administrative Review
Board has that appeal in front of them. If that ruling should again
be in my favor and the University of California chooses to again
appeal, I am facing, as I understand it, in the 10th District, a po-
tential 10-year wait before my case gets in front of that court.

Again, not only do I have to wait and incur additional expenses,
but at the end of that I am still probably expecting a large expense,
and who knows how much longer for a final outcome in my favor.
I'm hoping it will be in my favor.

In closing, I would like to make two comments, one relating to
recommendations and the other perhaps—it has been fashionable
for officials at DOE to refer to these laboratories as the “crown jew-
els of this country.” I think we need to take a pause, in light of
this issue, in light of the issues that surround this concern. We
need to really stand back and take a look at it.

What benefits are derived from the technical innovations at those
laboratories I believe are greatly undermined and perhaps even
there’s a detraction from that benefit due to the waste, fraud, and
abuse that surrounds the management of those technical endeav-
ors.

With that, I think I would like to close. I'd like to just add that
I was quite impressed about the statements that were made this
morning by you, Mr. Chairman, and the rest of the panel. They are
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quite strong, and I'm hoping that, in fact, there will be follow-up
and corrective action.

Mr. BURR. I thank you, Mr. Gutierrez.

Let me make two comments.

One, the purpose of this subcommittee and specifically this hear-
ing is to try to get at the truth and to make sure that a zero toler-
ance policy, if has not been adopted, is adopted, because that’s the
stated objective of the Department of Energy.

I'm sure that Mr. Carpenter will be very informative to this com-
mittee, because I think that he helped to set the draft policy with
Secretary O’Leary, who I believe was well intended with her draft-
ing.

The second statement would be I thought I was very controlled
in my comments this morning, much more controlled than last
night at 11 when I was not only walking through today’s testimony
but looking at the hearing that we had a year ago and the answers
that I got from the Department of Energy then that are incon-
sistent with the actions that have taken place since then, and with
the testimony that I had in my lap in my bed last night reading.
I can assure you that I think we will be much more specific and
hopefully as controlled as this hearing goes on.

The Chair would recognize himself for the purpose of questions.

Mr. Carpenter, you did participate with Secretary O’Leary in the
draft proposals, didn’t you?

Mr. CARPENTER. Yes, sir.

Mr. BURR. And share with everybody here what she intended to
accomplish with those proposals, in your estimating.

Mr. CARPENTER. Secretary O’Leary attended a conference spon-
sored by our organization to look at the issue of whistleblower pro-
tection in 1993 and she became the keynote speaker at this con-
ference and met privately with a number of DOE employees and
DOE contractor employees following or right before that speech,
and she was personally affected by what she heard and committed
at that point in time with the zero tolerance for reprisal.

So she recognized that this was bad business for the Department
to countenance reprisal against whistleblowers. She committed to
addressing that and tried to come up with a set of initiatives and
policies that would change the course of the Department.

Mr. BURR. Did you feel that her initiative was genuine?

Mr. CARPENTER. Absolutely.

Mr. BURR. And did you ever read the points that she attempted
to set?

Mr. CARPENTER. Sure. I read and commented on those points re-
peatedly and had numerous meetings with her and tried to tell her
where they were falling down.

Mr. BURR. How many of those points that you remember were in
her initiative have been implemented at the Department of En-
ergy?

Mr. CARPENTER. Well, to a degree, some of the points have been
implemented, but, in my view, none of them have been imple-
mented fully or effectively.

Mr. BURR. How many of them have been enforced?

Mr. CARPENTER. Same answer, which is that, even when it comes
to what was a no-brainer at the time to Secretary O’Leary and her
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staff, which was the contractor reimbursement policy, everyone
agreed that this sent the wrong message. And this was the strong-
est thing she heard from whistleblower after whistleblower at her
meetings, was: why is it that the Department is funding this litiga-
tion? And our position is that they ought not fund the litigation,
even in advance, because most agencies don’t fund their contrac-
tors’ litigation for whistleblower discrimination cases and in ad-
vance of a ruling.

So this was one that we thought—where we felt comfortable
where there were going to be some changes made, and, in fact, the
changes that were made occurred on a haphazard basis. I recently
reviewed the contracts at the various sites—Los Alamos, Rocky
Flats, Hanford, Savannah River—and took a look at the language
in those contracts, and they are all different and they say different
things, but generally they allow reimbursement of these cases for
the contractors’ costs until an adverse ruling, and then, at the
point of an adverse ruling, it’s supposed to cutoff and even cost
paid back, but that hasn’t happened.

Mr. BURR. Clearly, an adverse ruling and the willingness to par-
ticipate in an appeal of an admitted violation or an adverse ruling
are two different things. Correct?

Mr. CARPENTER. Yes.

Mr. BURR. Let me ask you specifically, on the contract with U.C.
as it relates to Mr. Lappa and his case at Lawrence Livermore, do
you feel that the Department of Energy has the ability under Price
Anderson to do a notice of violation?

Mr. CARPENTER. Clearly. In fact, the Department, in—I believe
it was December 1988, through its Environment and Health and
Safety Office, put out a notice to all contractors saying—recog-
nizing a Department of Labor ruling in favor of a whistleblower in
the case of a man named Casey Rudee at the Hanford site, and
said, “Here is an example of the case where the Price Anderson Act
allows the Department of Energy to take enforcement actions and
civil penalties against contractors who engage in reprisal, and in
the future you are on notice, contractors, that this might happen.”
So notice was given to the contractor community, but there was no
follow-up.

In Mr. Lappa’s case, it was even more egregious, in our opinion,
that it wasn’t done, because Mr. Lappa was a witness to the very
Price Anderson Act enforcement investigators that ended wup
issuing a notice of violation for the underlying safety problems and
the nuclear criticality violations at the laboratory, and so he was
a helpful witness to the DOE.

Mr. BURR. Let me ask you, the 1st of January 1999 the Depart-
ment of Energy was prepared to send a notice of violation, or at
least a proposed notice of violation, to U.C., and I've got an e-
mail—1/6/2000, excuse me—where—from Keith Christopher to
Sharon Hurley. Let me just read you a portion of it. And this is
referring to a decision that Ms. Sullivan has made.

“I advised her that, during the enforcement and conference and
in responding to any subsequent PNOV, if one were issued, the lab
would have an opportunity to make their case. Sullivan stated that
she felt this process was inadequate due process without DOE con-
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ducting another separate investigation of the case, regardless of
DOL findings.”

I would only ask you, in your opinion, do you believe that the De-
partment of Labor’s findings are substantial enough for them to
pursue a notice of violation, even a proposed notice of violation, or
is l\;Is. Sullivan’s counsel right that they have not allowed due proc-
ess?

Mr. CARPENTER. They were certainly allowed due process. The
University of California, if it disagreed with the findings of the
Labor Department, had an opportunity to appeal. They chose not
to exercise that option. What resulted was a final agency order of
the Department of Labor, which was, again, not appealed. So the
due process was there. The University simply chose not to pursue
it, and, in my view, admitted to the violations, which was an even
stronger result than having an ALJ come out and make a finding.

This was a great case for the Department to be able to vindicate
zero tolerance for reprisal policy, but, instead, chose to, I think,
getting the system to support the contractor.

Mr. BURR. Let me read one additional sentence and just get your
comment on it. This is the next paragraph.

“Sullivan stated that the laboratory was pressured by DOE to ac-
cept the DOL findings and did not appeal the findings, and had
that not been the case the laboratory would have appealed DOL’s
findings.”

The Department of Energy pressured U.C. to accept DOL’s find-
ings, yet turn around and participate in continued litigation, un-
limited, possibly, based upon the wording of a contract.

Mr. CARPENTER. I actually didn’t know that the DOE had pres-
sured the laboratory to

Mr. BURR. I’'m only going based upon somebody at DOE’s e-mail
referencing the meeting they had.

Mr. CARPENTER. That would be amazing to me in that the DOE
has taken the position that the Labor Department finding has no
credence to them. If they’re going to tell the contractor to do one
thing and accept this as a finding and let’s all move on, and then
turn around and fund their litigation, what kind of message is that
sending to the rest of the workforce and to the contractor commu-
nity? I think the message is, “litigate these cases.”

Mr. BURR. And if I remember some of the comments of Secretary
O’Leary, the intent was to make sure that we sent a loud message
to employees that if you work in unsafe areas, if there is retaliation
we want you to feel comfortable to come to the Department of En-
ergy. We want you to feel comfortable to use whatever means you
need to voice that opposition, with the confidence that no con-
tractor will retaliate against you.

Does that pretty much sum up some of the

Mr. CARPENTER. That was the intent of Secretary O’Leary, and
the reality is that there is a great deal of fear out there, and we
advise clients not to go to the Department of Energy with safety
and health concerns. It is not the right place to go. The Depart-
ment has a very bad track record of supporting whistleblowers.

Mr. BURR. The Chair would ask unanimous consent to enter a
significant amount of records into the record. My understanding is
that minority and majority have
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Ms. DEGETTE. Reserving an objection, let me just review that.
Thank you.

Mr. BURR. The Chair has one additional question and then he
will turn to the ranking member for questions.

Mr. Walli, you remember those valves that you refused to put in?

Mr. WALLL Yes.

Mr. BURR. Are they in today?

Mr. WALLI No, they are not. Those valves——

Mr. BURR. Did they ever go in?

Mr. WALLL Yes, they did.

Mr. BURR. For how long?

Mr. WALLI. A matter of hours.

Mr. BURR. And they took those valves out why?

Mr. WaLLL. The valves that we were objecting over were given
to us as test valves. They were just to test the new systems that
we were putting in. We were going to run a hydro test on them.

When they were first given to us, we noticed right away that
they were not rated for the pressures that we were going to be put-
ting against them. We objected. We raised the concerns. We went
through our company and through our management and our safety
department and they tried to force us to use them. They backed
myself and my colleagues, my crew into a corner, stating that,
“Yes, that was a—they weren’t rated, but they were still okay to
use.”

We agreed. I agreed that we could go ahead and use them if none
of my personnel or the people I was responsible for were going to
be anywhere near those valves when they were under pressure,
and that they, as the company, took sole responsibility for anything
that might happen to the system and/or the environment where
they were going to be used.

It came to a head to the fact that we either had to quit or use
them. When they assured me that none of my personnel were going
to be close to them and the safety of the personnel which I was re-
sponsible for would not be injured, we agreed to use them, but
these were solely for test purposes.

It came time to use these valves. The scope of work changed, and
any time you change the scope of work from what the plan of the
day was, youre supposed to stop work, reassess what is going to
happen, and either make a new plan and have a new meeting and
then move on.

We went down there. We had what we call the “pre-job.” The
scope of work changed. They wanted my personnel and the per-
sonnel of another company that had charge of this tank farm to go
in and operate these valves under these high pressures that they
were not rated for, which had changed from the agreement that we
had said that we would install these valves.

Now they wanted us in the confined space in the contaminated
radiation zone operating these valves under the pressures that they
weren’t rated for, and that’s not what we had agreed we would do.

Now my personnel and these other people that were assisting us
would be at danger if those valves come apart, blew up, or just let
go.
This was also at the end of two lines that had about three-quar-
ters of a mile of water against them, that if those valves let go all
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that water would end up in the pit where they were at, which was
just feet from the drain that went into the 101SY tank, which was
one of the Hanford’s watch list hydrogen tanks at the time.

At that time, we stopped the work. We found out that the sub-
contractor that was working with us had the right valves all along,
like we had been telling the company—my people in the company
were out there some place.

The company managers came down there, after yelling, cursing,
throwing what we call an “animal act” on me and my personnel,
got us the right valves. We installed those valves. We went ahead
and did the test, like should have been done the first place, and
we pulled the test off like was required.

At the end of that test, we drained the system in the normal
manner that we would have.

Mr. BURR. I just want to make sure all the members understand.
You objected to the installation of the valve originally because the
valve was not rated at the pressure that you knew the system
would be tested. Given an assurance of this safety of your per-
sonnel during testing, you agreed to go ahead and install the
valves, and it wasn’t until your people were put back in what
might have been a dangerous position that you stopped work.

Mr. WALLL Yes, that statement is true.

Mr. BURR. And I would only ask one last question before I recog-
nize Ms. DeGette.

Mr. Carpenter, given that that was nuclear safety related solu-
tions, or whatever was going through there, would this also be a
Price Anderson violation?

Mr. CARPENTER. You bet, sir. This is a nuclear safety issue and
it impacts the safety of a nuclear system at the Hanford site.
There’s probably no more sensitive nuclear area than the high-level
nuclear waste tanks at Hanford, which, if you fool with those
tanks, if you add materials to these tanks, they can become unsta-
ble. Millions of curies reside in these tanks. It could be an environ-
mental disaster of the first magnitude.

Mr. BURR. Are you aware of any investigation by the Department
of Energy relative to Price Anderson authorities?

Mr. CARPENTER. No. And, in fact, we have been asking the De-
partment of Energy to investigate and take action on these issues,
and the Department of Energy has consistently refused to do so.

Mr. BURR. Ms. DeGette has been very patient, so let me at this
time recognize her.

Ms. DEGETTE. First of all, Mr. Chairman, we have no objection
to your entering——

Mr. BURR. Without objection, so ordered.

Ms. DEGETTE. Thank you.

[The information referred to follows:]
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Document # | Name of Document Date

1 DOE Press Release entitled, "DOE Adopts Reforms to 8/9/95
Protect Whistleblowers"

2 DOE Press Release entitled, "Energy Department 3/26/96
Accelerates Whistleblower Reforms”

3 DOE’s Summary of Lappa issue undated

4 Email from Keith Christopher to Sharon Hurley 1/6/00

5 Email from Keith Christopher to David Michaels and Mary | 2/9/00
Jo Zacchero

6 Amy Roiden memo on reimbursement of litigation costs 1/11/00

7 May 18 Memo from Mell Roy to Dave Berick 5/18/00

8 May 22 Memo from Mell Roy to Dave Berick 5/22/00
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DOE ADOPTS REFORMS TO PROTECT WHISTLEBLOWERS

. The DepartmentAof,Energy (DUEj announced today that it has adopted a
series of reforms to protect "whistleblowers." The reforms, first proposed
and issued for pﬁb?ic comment in Octuber'1994, carry out Se:rétary of Energy
‘Hazel R. O‘Leary’s policy of "zerc tolerance for reprisal.” o

0’Leary initiated her "zero tolerance” policy after a 1993 meeting with

a-number of DOE federal and contractor employees who had raised concerns about
certain practices in the department and allegedly were repr%manded fnr‘duihg
so. She said many of these whistleblowers put tbeir»cireers on the line to
protect their colleagues, neighbors and the American taxpayer, Snd shou]& be
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The reforms adopted-by 0‘Leary include measures to ensure that
whistleblowers arse no£ retaliated aga1nsf by misuse of security clearance ]
.procedures; g 1imit on payment of contractor litigation costs in whistleblower
bcases, and establishment of an enhanced “employee concerns” program which
would have the effect of strengthenihg pOE policies and programs to ensure
~ that employee concerns are given full attention by DOE and DOE contractor
managers and supervisors. o '
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The Program would be open to receive all types of concerns, and
enhance, not replace, existing statutory and regulatory
procedures. Each concern would be reviewed to determine the
appropriate resolution method, to include Alternste Dispute
Resolution processes, ilnvestigation, or referral to an
established system. Upon receipt, the DOE organization with
facility ownership and/or preogram responsibility or an
established panel of expercts could be consulted. Collectively,
the concern would be reviewed to determine the appropriate
disposition. One or more of the following actions would be taken
(1) the concern would be referred to an existing system; (2) an
independent investigation would be conducted by the DOE
Program/Facility owner organization; (3) informal resolution
could be pursued, utilizing & form or combination of Alternative
Dispute Resolution technigues; (4) the Employee Concerns Program
staff could conduct an independent investigation or review of an
investigation that had already been conducted; and/or (5) a panel
of experts could conduct an independent review.

The concern originator would be made aware of the available -
formal avenues and the time requirements for submitting the
concern (e.g., Egual Employment Opportunity Commission, Civil
Rights 0Office, or collective bargaining procedures). Appendix A
describes various DOE Federal employee statutory and regulatory
concern/complaint procedures. The conc¢ern originator would be
asked to sign a fact sheet that he or she has reviewed and
understands his or her rights. If at any time, & conflict of
interest exists by involving a particular individual in
processing a concern, an independent alternate would be assigned.

In response to this proposal, the majority of individuals
generally favored the Program as presented or with
recommendations. Six commenters indicated that the goals of the
Initiative could be achieved if programs that currently exist
were to be improved or employees made aware of their existence.
Two individuals opposed the program and one commenter opposed
this Initiative as being flawed if it remains with the Department
of Energy, but approved the concept. Additiomal specific
comments are addressed below.

L. Comment: Most supporters suggested an emphasis on training
and increasing an awareness of available programs for the
resolution of concermns.

Analysis: The proposal reflects the fact that the Enhanced
Employee Concerans Program is not intended to replace the existing
programs, but rather to promote their availability and make use
of their expertise, where programs exist to deal with certain
type of concerns. The comments, therefore, support the intended
focus of the program.
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8. Comment: Several commenters raised issues unrelated to the
implementation of an Enhanced Employee Concerns Program.

Analysis: Comments unrelated to this Program included such
issues as hire whistleblowers, permit discovery under

10 C.F.R. Part 708 procedures, include Department of Energy
employees under Part 708, and provide penalties against
individuals "found" to have engaged in wrongful activity.-

Conclusion: The Initiative will be implemented as proposed, but
the issues have been referred to appropriate officials.

INITIATIVE II: ALLEGED MISUSE OF THE PERSONNEL SECURITY PROCESS

The October 17, 1994, proposal indicated that existing reforms,
including the revision of the personnel security rule (10 C.F.R.
Part 710), expressly prohibit the use of the security clearance
process for improper purposes, and provide for federal hearing
officers to hear cases where questions of eligibility for a
clearance are raised. Allegations of personnel security reprisal
based upon whistleblower activities, or discrimination based on
EEO-type grounds, could be considered by the hearing officer in
arriving at a recommendation. In addressing this issue, it was
believed. that these reforms will be very effective in-dealing
with concerns of perceived security process abuses.

Additional actions proposed included investigations into
allegations by DOE Federal and contractor employees of reprisal
and misuse of the personnel security process by the Office of
Contractor Employee Protection, which currently investigates
allegations of whistleblower reprisal by contractor management.
Also, it was proposed that the Department’s security managers
would promulgate a “"Zero Tolerance for Reprisals" policy and
incorporate whistleblower protection awareness into the security
training curriculum.

In response to the solicitation for comments regarding proposals
for responding to allegations of misuse of personnel security
processes, the following comments were received:

General Comments: Measures are needed to respond to acts of
whistleblower reprisal involving personnel security processes. A
“zero tolerance for reprisals” policy is supported. Investigation
into reprisals should be performed by independent investigators.
“Whistleblower" interests need consideration in determining
policies and practices, and past abuses of personnel security
procedures should be recognized.

Analysis: The present initiatives are intended to respond to
past and present concerns for assuring greater protection for
individuals engaged in protected whistleblowing activities. &
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10. Comment: Protections are needed to safeguard against
coercive investigatory and prosecutorial practices.

Analysis: Policies exist to protect individuals and to prevent
such abuses. The Office of Safeguards and Security has announced
that misconduct or violations of these policies will not be
tolerated. That Office solicits information regarding possible
abuses for purposes of prompt review and appropriate actions.

Conclusion: Protections from these abuses are in place and
alleged violations will be reviewed by the Office of Safeguards
and Security and/or the Office of Gemeral Counsel for appropriate
action.

11. Comment: Legal issues may emerge if factors other than
national security interests influence access authorization
decisions.

Analysis: Independent reviews examining possible prohibited

influences impacting upon access authorization procedures and
practices will not conflict with existing criteria for making
determinations regarding eligibility for access authorization.

Conclusion: Facts have not been presented which indicate that
new factors other than national security interests will impact
determinations of eligibility for access authorization. Should a
factual basis for this concern be identified, appropriate legal
reviews will be conducted. .

12. Comment: “Make whole" remedies, including the expungement
of records, should be provided to individuals who are reprised
against.

Analysis: If reprisal actions are found, remedies available for
correcting such actions should be applied appropriately.
National security interests will continue to govern determina-
tions of eligibility for access authorization. Individual
remedies will be addressed on a case-by-case basis.

Conclusion: Should information be developed that additional
remedies may be needed to assist individuals who are targets of
reprisal, the Ad Hoc Working Group on Personnel Security Policy
will be an apprepriate forum for considering this topic and
recommending/coordinating a response.

13. Comment: The need for access autheorizations should be
documented and justified.

Analysis: The Department'has an existing policy that reguires
justification for all access authorizations. Existing practices
are monitored through security surveys, evaluations and audits.
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sets forth specific grounds for suspension and debarment, as well
as a process through which a contractor can obtain aspects of
“due process® before final agency action. Because the
circumstances underlying a whistleblower action also may involve
sufficient grounds for suspension or debarment, such independent
proceedings could be imstituted in appropriate situations.
Similarly, the award fee system typically evaluates, among other
things, management:systems and enviromment, safety and health
performance. Thus, we believe the processes supporting these
other measures are sufficient, well-established, and capable of
responding in appropriate circumstances. Moreover, the
proposal’s provision for requiring the contractor to absorb the
costs of any adverse determination of reprisal serves as an
additional deterrent to unlawful conduct towards employees.

Conclusion: Implement Initiative as proposed.

5. Comment: DOE should prohibit confidentiality provisions
(“gag orders") in settlement agreements.

Analysis: The Department recognizes that there may be certain
instances in which confidentiality provisions are appropriate,
and others in which there is an overriding public interest in
disclosing the terms of the settlement. Therefore, the
Department . agrees that it would consider the appropriateness of
confidentiality provisions in settlement agreements on a case-by-
case basis, whether such provisions are sought by employees or
contractors.

Conclusion: Review each request for a confidentiality agreement
on a case-specific basis.

6. Comment: DOE should clarify the impact of the Major Fraud
Act on DOE proposed whistleblower provisions and policies.

Analysis: Section 8 of the Major Fraud Act of 1988 limits the
allowability of costs incurred by Federal government contractors
in certain proceedings, where the proceeding is brought by the
federal or state government and alleges a violation of certain
prescribed laws. Section 8 is an amendment to the Federal
Property and Administrative Services Act.

Section 2 of the Major Fraud Act contains an amendment to Title
18 of the U.S. Code and creates a new criminal statute that
described major fraud against the U.S. govermnment in 2
procurement of property or services. This criminal statute also
creates a private right of civil action for individuals who have
been retaliated against in their terms of employment for
assisting in a prosecution for major fraud under 18 U.S.C. §
1031.
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Analysis: The Department agrees that there should be a specified
deadline to complete the study. The contract with the National
Academy provides that a report will be provided by the end of the
year.

Conclusion: The Department anticipates that initial results will
be provided by the National Academy of Public Administration by
the end of the year.

2. Comment: Remedies should be sought through Congressional or
judicial action.

Apalysis: The Department will await the recommendations of the
National Academy of Public Administration before making decisions
whether additional legislative authority should be sought.

Conclusion: The-Department will not seek additional legislative
authority at this time.

3. Comment: Contractors found to have committed violations
should be debarred from all federal contract work or denied legal
fees.

Analysis: This concern is addressed in comments 1 and 4 under
Initiative 3.

Conclusion: Implement Initiative as proposed.

4. Comment: Concern was expressed that there could be
additional retaliation against “whistleblowers" who participated
in this review.

Analysis: The Department currently implements the DOE Contractor
Employee Protection Program, at 10 C.F.R. Part 708. This would
provide protection to individuals alleging reprisal resulting
from participation in such a review.

Conclusion: Implement Initiative as proposed.

5. _Comment: Some commenters wanted old cases to be settled.

Bnalysis: The authority to settle old cases is unclear. The
Department is seeking advice on the types of available remedies
from the National Association of Public Administration. Action
must await such advice.

Conclusion: Implement Initiative as proposed.
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Appendix B

Alternate Dispute Resolution: Any process designed to settle a
dispute without litigation or formal administrative adjudication,
including, but not limited to, negotiations, conciliatien,
facilitation, mediation, ombudsperson programs, Or &ny
combination of the above. These processes are designed to
enhance, not replace, statutory and regulatory procedures
established to resolve disputes. Employees desiring to use
Alternative Dispute Resolution should be cognizant of time
regquirements for filing formal complaints to avoid untimely
submission.

Facilitation: A collaborative process whereby a neutral
individual (i.e., facilitator) assists the parties in a dispute
as a process expert, to include conducting meetings and
coordinating decisions. The facilitator avoids involvement in
negotiations and decision-making.

Negotiation: A process whereby the parties discuss thelr
objectives and regquirements for resolution via face-to-face
meetings, correspondence, and/or telephone conversations for
purposes .0of reaching a mutual agreement.. Negotiation is a basic
ingredient in several other forms of dispute resolution.

Conciliation: An informal process whereby a neutral third party
(i.e., conciliator) assists. in resolving & dispute by providing
subject expertise, improving communications, reducing
hostilities, interpreting issues, and actively participating in
exploring potential solutions.

Mediation: - A structured process whereby a trained neutral third
party (i.e., mediator) assists the parties in reaching an
agreement by facilitating discussions and exploring solutions.
The. mediator will meet with the parties collectively and
privately for purposes of clarifying issues, improving
communications and actively participating in discussions of
settlement options. The mediator cannot reveal private
conversations to either party without their authorization.
Mediation may. result in a signed agreement.

Fact-finding: The facts related.to the dispute are explored by
. an independent- investigator or technical expert for purposes of
clarifying the issues and gathering the necessary information to
be used in settlement negotiations, adjudications, technical
reviews and other similar types of activities.

Ombudsperson: . An independent and neutral third party with the
flexibility to informally explore issues, report findings,
facilitate discussions and assist in mutually agreeable
settlements to a dispute.

Review Panels: Any combination of neutral parties designated to
review concerns and recommend solutiomns.
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. NEWS MEDIA CONTACT: FOR IMMEDIATE RELFASE
Joanza Stamcil or Jayne Brady, March 26, 1996
202/586-5806 .

ENERGY DEPARTMENT ACCELERATES
‘WHISTLEBLOWER REFORMS

_The Department of Energy (DOE) is acoslerating the implementation of whistleblower
policy refiorms, Secretary of Encrgy Bazel R. O"Leary ammouniced today. OTeary assigned
Acting Under Secretary Thomas P. Grunbly 1o oversee the effort and requested that the Nati
Academy of Public Adrministration (NAPA) pursue the second phase of 2 two-part study of pre-
for methods and standards to be used in the review of these cases. The cases ofigiated before
April 2, 1992, when DOE issued regulations providing for a review of contractor employes
complaints. )

"I am committed to 2 policy of zero tolerance for reprisals against our wogkers throughout
the department’s complex,” said O'Lzary. *As part of'this policy, I want to see i thereisa
practical way to dght past wrongs against some of our workers,* added O"Leary. "Locking 10
mmst be effectively and efficiently discharged. Meaintaining a climate thit allows for concerns to

1

be raised without retaliation is eritical to this task,” she concinded.
TheDepaxtmmtm:edwbmlablmm]astAngnst after extensive public
cumqnthathnhxde:
° an exk d employes
® mmtommﬁawhﬂeblmmmrmﬁﬂedmbymof
security clearance procedures;
IEmitations on the payment of contractor hiigation costs in whistleblower-cases;

e
LJ enbanced use of alternative dispute resolution; and
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P Org; ioth:mcwofp:e—Ap:ﬂlMeass
R-96-038 ’ " More-

@ Privass) with Doy ik ors reTTIRS SRDST

B USDpetmevofEnagy @ Officcofthe PremSocrviary  ©  Waalingwn, DC20555 W@
235 SR 4O I4T €Z8S 985 20ZR  TS:ET  96/93/¢0



58

-2- .

. 'rhsewhsdd:lowermmmhzvembmmplanmadtomyms&mmmdlwm

: togetthseﬁ:nbackonmk IhzveaskedAmngUnderecmmryTomGrmnhlym :
mﬁshthxsassocnaspo@h, sgid O”Leary.

) Grmmbly 2dded, Saf:ty:soneufmymppnonns. Woﬂ:u'andpnbﬁchm'dsaswdlasb :
mmmsmmﬁmrmwmhwmbemsﬂmm 1 have asied
‘IeECtmnfmymEmmwnh&emplmmnnnfMawumdanplcyeemms
reﬁxms.' . - B
O mk@mmmmmmmmmwmsa
mwmwmmfmm&mmmums C
Subcormmittes on Cversight and Investigations. .

‘ ‘meﬁmphzseoftheNAPAmomrdasedmday,mﬁmendssmbﬁshhgapmmﬁ)

revxcwt'hsccaxs, a:pedmauslymams:a&:uvemmandpmvzd:ﬁm&ymﬂ:m =
Junr_1995 :hedspamnmrzwzrdedawmntmNAPA.acongrmomﬁydmmedm
orgmnmﬂmhdpsi:daaLsmemdloalyvammmdimdmplmunm,.
sumegm:ﬁn‘mmmnmlchang:mwnduaﬁemcwafwhsﬂnﬂmmss. Contact the -
U.s. Depmmoffnsgy’s?nbﬁchqmso&am—sss-ﬁlSmcbmmawpyuﬂhe
NAPAmponumﬂed,'Raa.hanonCanq:imSmdy"

_ . -DOE- .
' R-96-038



59

Attachment |

. X 2o (EH-Enforcement)
teliee ;Iac* v'(th Mr Dav Lapps EH-Eni ment nitiated this contact

ter learning through media reports that Mr Lappa had nuciear safety concerns
relatea 10 acuvities at LLNL. where ne was employed. On February 19, 1988,
EH-Enforcement staff took detailed sworn testimony from Mr. Lappa regarding
these concerns. A copy of the deposition was previously provided to the
Commerce Committee.

The deposition focused on information acquired by Mr. Lappa when he
participated in a LLNL Incident Analysis Committee formed to investigate safety
related incidents at the Plutonium Facility at the LLNL site. Mr. Lappa testified
that he had filed a complaint with the DOE in November 1997 charging that LLNL
violated provisions of 10 CFR 708 (Contractor Employee Protection Rule) and
retaliated against him. Mr Lappa explained that fis complaint ultimateiy got
referred to the DOE Office of inspector General for review

EH-Enforcement focused on the nuclear safety issues. On July 28, 1998, after
conducting a full field investigation into criticality safety infractions raised by Mr.
Lappa at the Plutonium Facility. EH-10 issued a Preliminary Notice of Violation
(PNOV) and imposed a cvit penaity of $153.750.00 (which was waived due to

the statutory exemption) LLNL did not contest the PNOV.

On February 27, 1998, Mr. Lappa filed a discnmination complaint with the
Department of Labor (DOL). In August or September 1998, EH-Enforcement
iearned from DOL had it reached a decision in Mr. Lappa's case that LLNL
aiscriminated against him  DOL 1ssued its decision on June 28, 1998. LLNL did
not zopeal the decision it became a Final Order of the Secretary of Labor.

On Marcn 16, 1995, EH-Enforcement formally requested a copy of DOL's
investigauve tile in the Lappa case for evaluation. On Octoper 4, 1999, EH-
Enforcement received the file. EH-Enforcement reviewed the evidence
contained in the documents provided by DOL inciuding its investigation report
and concluded that violations of 10 CFR 708 may have occurred. EH-
Enforcement recommended that an Enforcement Conference be held with the
contractor to give them an opportunity to present their yiews_

On January 5. 1999, David Michaeis. Keith Christopher, Mary Jo Zacchero and
Rebecca Smith, representatives of EH. met with Mary Ann Sullivan and Ben
McCrea from the General Counsel's office. Ms. Sullivan, General Counsel,
stated that she had due process concerns with the proposed enforcement action
against LLNL. She held the opmion that DOE should not rely on the Final Order
of the Secretary of Labor in this case because LLNL did not have adeguate
notice that DOE intended to rely on Final Orders of the Secretary of Labor as
evidence of retaliation and had they Laboratory kniown this fact they might not
have settied the case because she understood they had a good case. Ms.
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Sullivan further stated her opinion that an Enforcement Conference did not
constiiuie adequate due process

Mr. Christopher . Director of EH-Enforcement. advised Dr. Michaeis that given the
General Counse!'s legal concerns about due process and that this case might be

- legally flawed, Dr. Michaels should consider the option of not pursuing this case
but rather resolve the General Counsel's due process concerns for future cases. .
Mr. Christopher further recommended to Dr. Michaels that we should consider
issuance of an Enforcement Letter to LLNL and require them to respond to reflect
the Department's concerns about retaliation.
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To Sharon Hurley/EH/DOE@EH
cc Mary Jo Zacchero/EH/DOE@EH
Subject Lappa Investigation

On January 5, 1889 |, along with David Michaels, Mary Joe Zacchero and Rebecca Smith
(sitting in for Joe Fitzgeraid) met with Mary Ann Sullivan and Ben McCrae from the General
Counsel's Office. Suliivan stated that she was concemed with the proposed enforcement
action to issue a Severity Level Il PNOV and remitted fine to Lawrence Livermore Laboratory
for retahation against David Lappa for raising safety concems. Suliivan stated that she did not
felt DOE shouid rely on the Final Order of the Scretary of Labor determining that the iaboratory
had retaliated against the empioyee because the i.aboratory did not have adequate Notice that
DQOE wouid rely on the findings of the Depariment of Labor as evidence that retaliation
occurred. As such she felt as General Counsel that issuance of @ PNOV was inappropriate
and lacked due process because the laberatory did not have an opportunity to make their
case. | advised here that during the enforcemnt conference and in responding to any
subsequent PNOV if one were issued the lab would have an opportunity to make their case
Sullivan stated that she feit this process was not adequate due process without DOE
conducting another separate investgation of the case regardiess of the DOL findings.

Sullivan stated that Laboratory was pressured by DOE to accept the DOL findings and to not
appeal the finding and had that not been the case, the Laboratory would have appealed the
DOL finding. She opined that from her discussions with the Laboratory's lawyers, they had a
good case 1 present had they done so. She therefore felt it was inappropriate for us 1o now
use the Final Oraer of the Secretary of Labor for a Price Anderson Action

On this pasis . Suliivan as Generai Counsel advised David Michaels not 1o issue an action in
this case but to prospectively pursue other cases once the contractors were given notice that
DOE could rely on evidence developed by DOL investigators in evaluting whether to pursue an
enforcement action. .While { disagree with this legal position, | have advised Dr. Michaels that
he should defer to the advice given by DOE's General Counsel

As a separate matter, | advised Sullivan that the recently re-issued DOE Whistieblower Rule
which was issued as an intenm final ruie was no longer enforceable under Price Anderson
because it had deleted the requirement prohibiting such retaliation, Ben McCrae agreed that
the rule was not enforceable as written and that they would have to change it.

i recommeded to Dr. Michaels that while we may be precluded from issuing an enforcement
action based on the General Counsel's position we should, given the fact that you now have
another employee raising safety concems at this lab and fearing retaliation that we should at
least issue an enforcment Tetter Stating DUT concem and requrie them to provide a response
demonstrating what managment processes they have in place to ensure that employees wiit
feel free to raise safety concems.

For your files
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To David Michaeis/EH/DOE@EH. Mary Jo Zacchero/EH/DOE@EH
cc. Sharon Hurey/EH/DOE@EH
Subject. Lappa

Attached is a draft for discussion on how tc approach the Lappa issue in PAAA space. | think
GC wili contiune to lay the issue at EH's feet for re-investigation. | think EH's position is clear.
We have done the investigation we feel is necessary to reach preliminary conclusions on the
merits; however we agree that given GC's due process concerns plus equity considerations in
that one element of DOE forced them to settie so another element ought not take advantage
of the legat significance of the DOL final decision and we shouid not focus on an enforcement
action per se but focus on comective actions through the enforcement letter as described
without reaching a conclusion on the merits of the DOL findings. DOE should then also make
clear to the complex how we will assess DOL findings in the future. Any decision to
re-investigate (which is fruitiess given the compromised nature of the case at this ime) should
be done outside of regulatory space and should be a matter of contract (It is approprate to
ask what the Field Office and Program office have done under the contract (although we know
the answer) [n the event of any re-investigation EH-10 woutd have to recluse itseif We nave
done our investigation, reached preliminary conclusions and could not objectively re-start this
investigation all over again using the same person

| have verified that NRC still relies on DOL findings for enforcement once they have been
through appeal or become a final order

NRC has also ponted out tc me. that DOL has articulated the position (of which | have & copy)
that the rinal oraer of the Secretary of Labor is not subject to challenge 1n any administrative
proceeainc  This means nc matier what a new DOE investigation might conciude. the
Secretary s Order 1s the oniy one thai counts. DOE can however make your its decision
whether &, not 10 groceea on Ine Secretary's Final Oider which for the reasons stated in the
draft letter we are recommending against

I think the combination of the enforcement letter, having the lab director come in and meet with
TJ s0 DOE can express his concerns on this topic, (without reaching new conciusions outside
of DOL's position) might give us a path forward . The biggest barrier i see is whether DOE is
willing to accept responsibiity for pressuring them to settie in the first place.

wrg

Lépba wpd



o VC

sxha ot

63

Tord 1-/i- 0P

1 understand that Mary Anne has asked you and Ben to meet with Dwight Cates (House staffer)
on whistleblower issues on Wednesday. Attached are some documents that you might find
useful in preparing for your meeting: s

Bob - [‘n‘/ o7y

A My summary of our "policy” on reimbursement of contractor whistleblower claims, with ‘m
-» a sample contract clause@roposed in 1/9& a listing of some (but not all) of the contracts

and which have the clause and which do not, and twp rulemakings on the subject. Mary

Ann Masterson and Laura Fullerton

B. Information on the pipefitters cases in Hanford and whether we are/have reimbursed
contractor litigation costs. This was prepared by Anne Broker and Marc Johnston
working with Richland counsel.

C. Information on the Lappa case in California and whether we are/have reimbursed
contractor litigation costs. This was prepared by Anne Broker working with Oakland
. counsel.
./b’\'w
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Reimbursement of Contractor Whistleblower Litigation Costs

. No DOE policy in effect with regard to reimbursement of contractor whistleblower
litigation costs
. In January 1998, DOE proposed a contract clause to govemn reimbursement of these costs.

The main effect of the clause would be to prohibit reimbursement of these costs if there is  J+e
an adverse determination (adverse to the contractor), unless the contractor eventually

wins or if the contracting officer decides it is in the best interest of the government for the
contractor to proceed with defending the claim rather than settling .

. Since that time, in the expectation that this would be finalized, the clause was inserted in
numerous contracts, but not all. The clause is in DOE’s contract with the University of
California and our contract at Richland. For those contracts that do not have the clause,
the allowability of litigation costs associated with defending whistieblower claims would
be determined under the general principles for allowability of litigation costs. In
particular, there would not be an outright prohibition of reimbursement of costs if there is
an adverse determination.

- In May 1999, DOE proposed an alternate to the above clause. Rather than a contract
clause, this would be a "cost principle” to govern EEO cases, union agreement violations,
federal labor cases, and whistieblower cases. It would be less prescriptive and give
contracting officers greater discretion to review the circumstances of each case in making
a determination of allowability. It provides a presumption for reimbursing litigation costs
prior to an adverse determination and requires a higher level of scrutiny for reimbursing
litigation costs associated with an adverse determination.

. DOE has not issued a final rule. According to Mary Ann Masterson, there is no one
championing movement on this rule.

Attachments
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Department of Energy
Washington, DC 20585

April 28, 2000

The Honorable Tom Bliley, Chairman
Committee on Commerce

U. S. House of Representatives
Washington, D.C. 20515

Diear Chairman Bliley:

1 am writing 1o respond to your letter of April 3, 2000 to Secretary Richardson in which you
requested certain documents and information concerning the whistieblower concerns raised by
Mr. David Lappa. a former employee of the Lawrence Livermore Nationa! Laboratory (LLNL.).

First, 1 want to reaffirm the Department’s commitment to open communication between
management and employees and a zero tolerance policy for reprisals against those who raise
safety concerns. Free and open expression of employee concerns is essential 1o safe and efficient
accomplishment of the Depantment’s missions

Second. 1 want 10 correct the misconception that the Department is ignoring Mr. Lappa’s
concerns. As I explained in my February 24. 2000 letter to you, Mr. Lappa has chosen to have his
concerns addressed in forums outside the Department The proceedings at the Department of
Labor {DOL) and now in the California state court have dictated the actions available to the
Department.

Mr. Lappa’s decision to use the DOL whistleblower process required the Department to stop its
whistleblower process under 10 CFR Part 708, which would have entziled investigation and
action by the DOE Office of the Inspector General When the DOL decision was issued, the
Qakland Operations Office (Oakland) met with Mr. Lappa and reviewed the DOL decision and
LLNL's plan to comply with its terms and conditions. QOakland accepted the DOL decision as an
equitable resolution of Mr. Lappa’s concerns and concluded no contractual action was
appropriate, provided that LLNL complied with the terms and conditions of the DOL decision
and engaged in no retaliation against Mr. Lappa. In reaching this conclusion, Oakland took into
account both the terms and conditions of the DOL decision and LLNLs decision to settle the
“proceeding promptly without invoking its right to an evidentiary hearing.

The Office of Enforcement within the Office of the Assistant Secretary for Environment, Safety
and Health investigated the criticality safety issues raised by Mr. Lappa and issued a Notice of
Vioiation to LLNL in March 1998. Consistent with its policy., the Enforcement Office did not
investigate Mr. Lappa’s whistleblower concerns at that time. Following the issuance of the DOL
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decision, the Enforcement Office evaluated the evidence collected by DOL including witness
statements, affidavits, reports of interviews and other relevant documents. EH then requested an
opinion from the Office of the General Counsel as to whether a Notice of Violation relating to
Mr. Lappa’s whistleblower concerns could be based solely on the findings in the DOL proceeding.
On January 5, 2000, I advised the Assistant Secretary for Environment, Safety and Health, Dr.
David Michaels, that an enforcement action under the PAAA could not be based solely on the
findings in a DOL Whistleblower proceeding without further investigation of the matter by the
Enforcement Office to verify those findings and to determine whether additional information was
necessary. 1 discussed the reasons for this position in my February 24, 2000 letter to you.

Dr. Michaels did not direct the Enforcement Office to undertake further investigation. He did,
however, request that DOE contractors be put on notice that in the future the Department might
rely solely on the findings in a DOL proceeding to issue a Notice of - Violation relating to DOE
whistieblower regulations in 10 CFR Part 708 and to impose civil penalties. The Office of the
General Counsel and the Enforcement Office worked together to revise the Statement of
Enforcement Policy set forth as an Appendix to 10 CFR Part 820 (Procedural Rules for DOE
Nuclear Safety Requirements) to put DOE contractors on notice of this change in policy. These
revisions were published in the Federal Register on March 22, 2000.

in addition, Dr. Michaels sent a memorandum to the Acting Deputy Administrator of Defense
Programs, Brigadier General Thomas Gioconda, in which he requested “that the facts and
circumstances of [the Lappa matter] be examined and assessed as part of the evaluation of
LLNL's performance in the environment. safety, and health area for purposes of determining
LLNL's performance rating and associated amount of fee.” In response, General Gioconda
committed Defense Programs and Oakland to jointly decide what contractual or other action
should be taken following the conclusion of Mr. Lappa’s case in state court. In the interim,
General Gioconda directed Qakland to reinforce to LLNL and other contractors that DOE
remains firmly committed 10 a zero tolerance policy with respect to acts of reprisal taken against
whistleblowers

Documents and Information Requests:

i Please provide all records relating to Mr. Lappa or his whistleblower complaint. Please do
not provide records included in DOE’s prior responses. '

Several documents listed below have been attached as relevant to Mr. Lappa and his
whistleblower complaint. I have requested the relevant offices to see if there are any additional
responsive documents. Any such documents will be sent to the Committee as they become
available.

2 Based on Ms. Sullivan’s February 24, 2000 letter to the Committee, it is unclear whether
DOE believes LLNL engaged in acts of discrimination which resulted in DOL’s June 1998
Order against LLNL. Does DOE believe LLNL engaged in acts of reprisal covered by
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provistons of 10 CFR 708 or 10 CFR 820 which led to DOL’s June 1998 Order? If so,
why hasn’t DOE initiated its own PAAA investigation.

As discussed above, Mr. Lappa has decided to have his whistleblower concerns addressed in
forums other than the Department. Accordingly, the Department has not developed its own
evidentiary basis on which to characterize the actions of LLNL considered in the DOL decision,
as it would have had Mr. Lappa pursued the remedy DOE provides in 10 CFR Part 708. The
Office of Enforcerent did reach a preliminary evaluation that retaliation may have occurred based
upon its review of the evidence compiled by DOL. As described previously, the Department
cannot rely on the evidence developed by the DOL without pursuing further investigation to
validate DOL’s findings. EH has concluded that given the extent to which witnesses have and are
currently being exposed to multiple investigatory and adjudicatory activities, further resolution
through traditional investigatory tools available to EH and the development of new information is
not realistic. Accordingly, the Department has not initiated further investigation under Part 820
because it accepts the DOL decision as an equitable resolution of Mr. Lappa’s concerns
considering that LLNL resolved the DOL proceeding promptly without invoking its right to an
evidentiary hearing and contractual mechanisms are being used to determine performance ratings
and fees following the outcome of the trial in state court.

3 According to Ms. Sullivan's February 24, 2000 response to the Committee, “DOE has
decided that Mr. Lappa’s subsequent claims of reprisal may provide a basis for contractual
action. In particular, the Assistant Secretary for Environment, Safety and Health intends
1o ask the contracting officer 1o evaluate whether LLNL s handling of the Lappa matter
warrants adjustment of LLNL’s performance rating and fee determination.”

a Please provide an update on whether DOE has determined whether to adjust
LLNL’s FY 2000 performance rating and fee - determination.

As discussed above, Defense Programs and Oakland will jointly decide what contractual or other
action should be taken following the conclusion of Mr. Lappa’s case in state court. In responding
to Dr. Michaels. General Gioconda stated:

The individual's state court lawsuit is still pending. 1 believe that the review of
whether LLNL reprised against the individual, and therefore whether any response
by DOE under its contract with UC is warranted, should await the outcome of that
proceeding. This will enable the Oakland Operations-Office to 1ake into
consideration any evidence that comes to light in that proceeding. Tt will also
avoid the risk of the Department prejudging issues that the individual has elected
to have considered by the state court rather than through DOE's Part 708 process.
At the conclusion of the state court proceeding, if there is a determination that
LLNL reprised against the individual. the Oakland Operations Office will be in a
position to use those findings in connection with a formal review of the LLNL
employee concerns program and its implementation of integrated safety
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management, which includes feedback from employees as an essential element.
Defense Programs and the Oakland Operations Office will then jointly decide what
contractual or other actions should be taken as a result of that review.

b. What is meant by “LLNL’s handling of the Lappa matter?” Please provide a
description of LLNL’s handling of the Lappa matter, and why these actions may
warrant adjustment of LLNL’s performance rating. Are these actions considered
acts of discrimination pursuant to provisions of 10 CFR 708 or 10 CFR 820.

“LLNL's handling of the Lappa matter” means actions by LLNL relating to compliance with the
DOL decision and treatment of Mr. Lappa subsequent to the DOL decision. As noted above,
Mr. Lappa has chosen to present his case with respect to these matters in state court. His lawsuit
is still pending. Qakland has reasonably concluded that it should await the resolution of that
lawsuit to determine whether reprisal or discrimination occurred that might warrant some
contractual response. QOakland has also reviewed the number of cases received by its
whistleblower and employee concerns programs for LLNL since the inception of the Part 708
program and determined that the statistics for those cases did not reflect any systemic problems
which would warrant an independent review.

c. What allowable legal costs have LLNL and DOE incurred relating to Mr. Lappa’s
whistleblower complaint and FOIA requests?

LLNL has incurred cutside counsel fees and costs related to the DOL claim in the amount of
$46,542  For the lawsuit in state court, LLNL has incurred outside counsel fees and costs in the
amount of $281.091 to date. The contractual considerations described in (d) below determine the
aliowability of these costs. DOE's costs related to the FOIA requests, lawsuit, and other issues
are a cost of doing business incurred by program offices and support offices and are not broken
down by project.

d According to a July 10, 1998 memorandum from Gary M. Stern to Mary Anne
Sullivan, Mr. Stern discussed the issue of allowable costs pursuant to the new
whistieblower provision in the UC contract. Please provide a copy of the
whistleblower costs provision referred to in this memo. Additionally, please
explain why DOE has continued to reimburse LLNL's legal costs. Please also
provide any records contained in the contract file that relate to DOE’s decision to
reimburse LLNL for its legal costs related to Mr. Lappa’s complaints

Although the ultimate allowability of litigation costs incurred by UC cannot be determined until
final resolution of the litigation. DOE is reimbursing UC for legal costs incurred in defending Mr.
Lappa’s civil suit pursuant to DOE's contract with UC. UC must.file quarterly reports of its costs
associated with the litigation which are reviewed by DOE in Oakland.
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The provisions in the contract governing allowability of costs including whistleblower costs may
be found in the following clauses in the DOE/UC contract. See Contract No. W-7405-ENG-48,
available on the internet at http./labs.ucop. edu/internet/comix.

3 Clause 3.2 - Allowable Costs (Management and Operating), at (d)(15), allows reasonable
litigation and other expenses, including counsel fees, if incurred in accordance with Clause
4.1, Insurance-Litigation and Claims, and the DOE-approved Contractor Litigation
Management Procedures.

ii. Clause 4.1 - Insurance-Litigation and Claims, establishes procedures for managing
litigation, specifically allows reimbursement for liabilities to third persons, including
employees, if the liabilities were not directly caused by the willful misconduct or bad faith
of the Contractor's “managerial personnel,” which are defined to include the contractor’s
directors, officers, managers or other equivalent representatives who supervise and direct
certain activities.

iii. Clause 4.4 - Cost Prohibitions Related to Legal and Other Proceedings, provides
prohibitions and limitations under the Major Fraud Act on reimbursing costs incurred by a
contractor in connection with any criminal, civil or administrative proceeding commenced
by a governmental agency that results in certain specified dispositions.

iv. Clause 4.5 - Costs Associated with Discriminatory Employee Actions, provides that once
an adverse determination is reached in an administrative action brought by an employee
under 29 CFR Part 24, 10 CFR Part 708, or 41 CFR § 265, litigation costs, as well as
costs associated with any interim relief granted, may not be paid from contract funds. For
purposes of an action brought before the DOL, “adverse decision” means a recommended
decision under 29 CFR § 24.6 by an Administrative Law Judge. A recommended decision
by an ALJ under 29 CFR § 24.6 was not reached in Mr. Lappa’s case since LLNL acted in
accordance with DOE policy encouraging prompt resolution of whistleblower issues and
did not seek an evidentiary hearing. This is the provision to which Mr. Stern was
referring. I believe he was referring 1o the allowability of costs if LLNL had continued the
DOL proceeding and received an adverse decision.

Nothing indicates that UC has not followed the requirements of DOE litigation management
+policy and the contract in terms of notice to DOE and accounting for litigation costs. Information
currently available to DOE indicates that UC has managed this litigation in accordance with the
requirements of the contract and the DOE litigation management policies and procedures. There
is no allegation of willful misconduct or bad faith by the LLNL managerial personnel. The lawsuit
was not commenced by a governmental entity, and thus the Major Fraud Act does not prohibit
reimbursement of costs. The statutes and common law principles upon which Mr. Lappa bases
his lawsuit do not come within the ambit of Contract Clause 4.5 - Costs Associated with
Discriminatory Employee Actions (as described above, this clause applies only to adverse
determinations made under 29 CFR Part 24, 10 CFR Part 708, or 41 CFR § 265). However, as
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noted above, final resolution of the allowability of costs associated with the state court litigation,
including any resulting liabilities, cannot be determined until that litigation is resolved.

1 hope this answers your concerns,

Sincerely,

Mary ¥nne Sullivan
General Counsel

Attachments:

1. Memorandum of March 3, 2000, to Brigadier General Thomas Gioconda, Acting Deputy
Administrator of Defense Programs, from David Michaels, Assistant Secretary for Environment,
Safety, and Health

2. Memorandum of April 27, 2000 to David Michaels, Assistant Secretary for Environment,
Safety. and Health from Brigadier General Thomas Gioconda, Acting Deputy Administrator of
Defense Programs

3. Federal Register Notice amending Appendix to Procedural Rules for DOE Nuclear Activities,
10 CFR Part 820. 65 Fed. Reg. 15,218 (March 22, 2000) (Final rule; amendment of enforcement
policy statement and confirmation of interim rule)

4. DOE/UC Contract {Supplemental Agreement to Contract No. W-7405-ENG-48), at pages 20~
28. 48-50. 54-37 (available on the internet at hityy Vlabs ucop eduiinternet:comix):

Clause 3.2 - Allowable Costs (Management and Operating), at {d)}(15),

Clause 4.1 - Insurance - Litigation and Claims,

Clause 4 4 - Cost Prohibitions Related to Legal and Other Proceedings

Clause 4§ - Costs Associated with Discriminatory Employee Actions
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Department of Energy
Washington, DC 20585

March 3, 2000

MEMORANDUM TO: Brigadier General Thomas Gioconda
Acting Assistant Secretary for Defense Programs

FROM: David Michaels, PhD, MPH ﬂ /
Assistant Secretary //' ‘_

Environment, Safety and Health
SUBJECT: Whistieblower Case at Lawrence Livermore National Laboratory

This in regard to the Department's response to a claim of whistieblower retaliation from a former
engineer of the Lawrence Livermore National Laboratory (LLNL) for raising nuclear safety issues
to high level LLNL personnel. The United States Department of Labor (DOL) investigated this
matter and in June 1998 issued a Notice of Determination. The Notice of Determination stated
that evidence obtained during its investigation indicated that LLNL had discriminated against the
engineer for his involvement in protected activities (i.e., his involvement in and his raising of
nuclear safety concerns regarding an investigation of criticality infractions). On the basis of this
initial investigation, DOL ordered LLNL to undertake several actions to remedy this violation.
LLNL did not appeal the decision to an Administrative Law Judge, and when the complainant
withdrew his appeal based on the settlement he reached with LLNL, it became a Final Order of
the Secretary of Labor.

I am concerned that if employees in fact suffer retaliation for raising nuclear safety concemns, it
will have a deterrent effect on the wiliingness of other workers to feel free to raise safety concerns
to their management without fear of reprisal. The ability and willingness of workers to raise such
concerns to management for proper resolution is of paramount importance in ensuring a safer
work place. Any action that deters this free flow of information is a potentially significant safety
issue.

Accordingly. I am requesting that the facts and circumstances of this situation be examined and

assessed as part of the evaluation of LLNL's performance in the environment, safety and health

area for purposes of determining LLNL's performance rating and associated amount of fee. My
staff is available to provide additional information and assist with your review of this matter. In
that regard, please contact David Stadler, 903-6457.

cc:  J. Turner, Oakland Operations Office

K. Christopher, EH-10
D. Stadler, EH-2

@ Predwin s ik on secyoms paper
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DOE £ 1325.8
108-93}

United States Government Department of Energ

memoranduvm

DATE: April 27, 2000
TNG  DP-17(S. Agrawal, 3-6988)

SUBJECT: Whistleblower Case at Lawrence Livermore Naticnal Laborstory

kisd
Assistant Secretary for Environment, Safety and Health

This is in response to your memorandum dated March 3, 2000, concerning the whistleblower
case at the Lawrence Livermore National Laboratory (LLNL}. 1 fully agree that we must foster
an envir nt in which empl are encouraged to bring safety concerns forward without
fear of recrimination or reprisal. An open, honest environment is critical to both employee
morale and to the continuous improvement of safety in operations, and thus by extension, it is
also eritical to the successful execution of Defense Programs® mission.

The criticality safety issues with which the LLNL scientist was first concerned have been
addressed. The concerns were first raised in 1997 and included 2 criticality incident which
resulted in the forming of the Incident Analysis Commitiee on which the above LLNL scientist
served as a consuitant.

As you know, the individual involved in this case has filed 2 lawsuit against the University of
California in State court alleging reprisal. The individual’s state court lawsuit is still pending. 1
believe that the review of whether LLNL reprised against the individual, and therefore whether
any response by DOE under its contract with UC is warranted, should await the outcome of that
proceeding. This will enable the Oakland Operations Office 1o take into consideration any
evidence that comes to light in that proceeding. It will also avoid the risk of the Department
prejudging issues thet the individual has elected to have considered by the state court rather
than through DOE’s Part 708 process. At the conclusion of the State court proceeding, if there
is a determination that LLNL reprised against the individual, the Oakland Operations Office will
be in a position to use those findings in connection with a formal review of the LLNL employee
concemns program and its impl ion of integrated safety which includ
feedback from employees as an essential element. Defense Programs and the Oakland
Operations Office will then jointly decide what contractual and/or other actions should be taken
as a result of that review.

In the interim, the Manager of the Oakland Operations Office has ¢ itted to take § di
actions to reinforce to all of the Cakland Management and Operations Contractors the DOE’s
zero tolerance policy with respect to acts of reprisal taken against whistleblowers.

@ Pratason ecycled papar
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If you have any questions or would like to discuss this further, please call me or have your staff
contact Dennis Miotla at (301) 903-5427. -

%@M

THOMAS F. GIOCONDA

Brigadier General, USAF

Acting Deputy Administrator
for Defense Programs

e

Deputy Secretary

Manager, Oakland Operations Office
Director, Office of Science :
General Counsel
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15218 Federal Register/Vol. 65, No. 56/ Wednesday, March 22, 2000/Rules and Regulations
9CFR Parr 93 ACTION: Final rule; amendment oﬁ t?l;ltlhcy!}x The E;tiomement I;ohcy sets
3 1 1 e policy an o) ¢ general framewaork throu;

P oﬁlng:!nd P mﬂh_ylmpoﬂs X ' fi ion of intarim rule. which DOE wot‘l‘:ld seek to enfomtagh
Quarantine, Reporting and y with DOE’s nuclear safety

n eepmg requirements. %;m'ﬂg:;ﬁ?&ﬁ;ﬁlﬁnm rules, regulations and orders by a DOE

dingly, we are 8 CFR Policy, which  (heroinafter referred to et ly as
chaptm- 1as follows: isinan A to the Pr 1 « *). Following that
1. In subchapter C, a new part 74 is Rules for DOE Nuclear Activiti 5, to p ! E ded the

added to read as follows: state that DOE may use infc forcement Policy with an opportunity

PART 74—PROHIBITION OF
INTERSTATE MOVEMENT OF LAND
TORTOISES

Sec.
74.1 General probibition.

Aathority: 21 U.5.C. 111113, 114a, 115,
117, 120, 122~-126, 134b, 134f, 7 CFR 2.22,
2.80, and 371.2(d}.

§74.1  General prohibition.

The interstate movement of leopard
tortoise (Geochelone pardalis), African
spurred tortoise (Geochelone sulcata),
and Bell's hingeback tortoise {Kinixys
belliana) is prohibited.

PART 93—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, AND POULTRY,
AND CERTAIN ANIMAL, BIRD, AND
POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

2. The authority citation for part 93
continues to read as follows:

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306;
21 U.5.C. 102-105. 111. 1142, 134a, 134b,
134c. 134d. 134f, 136, and 136a: 31 U.S.C.
9701; 7 CFR 2.22.2.80, and 371.2(d)

3. In §93.701, a new paragraph (c} is
added to read as follows:

§93.701 Prohibitions.
. B . B .

(c} No person may import leopard
tortoise {Geochelone pardalis}, African
spurred tortoise (Geochelone sulcata), or
Bell's hingeback tortoise {Kinixys
belliana) into the United States.

Done in Washington, DC. this 16th dav of
March 2600
Boliby R. Acord,

Acting Administrator. Animal and Plant
Health Inspection Service.

1FR Doc. 00-7014 Filed 3-21-00: 8:45 am)
BILLING CODE 3410-34-U

DEPARTMENT OF ENERGY
10 CFR Part 820

Procedural Rutes for DOE Nuclear
Activities; General Statement of
Enforcement Policy

AGENCY: Department of Energy.

collected by DOE and the Depanment of
Labar (DOL) concerning whistleblower
proceedings as a basis for

for comment. 62 FR 52479 (Oct. 8,
1997). No comments were received and
A

actions and civil penalties under the

Procedural Rules for BOE Nuclear

Actvities if the retaliation against DOE

contractor employees relates to matters

of nuclear safety in connection with a

DOE nuclear activity. DOE also confirms

the interim amendments to the

policy

October 8, 1997.

DATES: This amended Policy and

confirmation of the interim rule

published October 8, 1997 as final takes

effect on April 21, 2000.

FOR FURTHER INFORMATION CONTACT:

Keith Christophér, U. S. Department of
Energy, Office of Investigation and
Enforcement, EH-10, 19901
Germantown Road, Germantown, MD
20874 (301} 903-0100.

Ben McRae, U. 5. Department of Energy.
Office of General Counsel, GC-52,
1000 Independence Avenue, SW,
Washington, DC 20585 (202) 586—
6975.

SUPPLEMENTARY INFORMATION:

1. Background

11, Basis for Amendment of Enforcement
Policy

IIL. Procedural Requirements

A. Review Under Executive Order 12866

B. Review Under the Regulatory Flexibility

bliched

Act

C. Review Under the Paperwork Reduction
Act

D. Review Under the National
Environrmental Policy Act

E. Review Under Executive Order 13132

F. Review Under Executive Order 12988

G. Review Under the Unfunded Mandates
Reform Act of 1995

H. Congressional Notification

1. Background

The Department of Energy (DOE) has
adopted procedural rules in 10 CFR part
820 (Part 820) to provide for the
enforcement of violations of DOE
Nuclear Safety Requirements for which
civil and criminal penaities can be
imposed under the Price-Anderson
Amendments Act of 1988 {Pub. L. 100~
408, August 20, 1988) (PAAA). 56 FR
64290 (proposed Dec. 9, 1991), 58 FR
43680 {final Aug. 17, 1993). Appended
to the rule is a General Statement of

£

the are made final today.
DOE's whistleblower regulations, 10
CFR part 708 (Departmem of Energy

Program) {Part 708) estahhsl:\

agamst DCE com:mctor emEjuyees whe
have undertaken certain whistieblower
actions. DOE's Office of Hearings and
Appeals {OHA) has responsibility for
resolution of whistleblower complaints
under Part 708. The regulations provide
criteria and procedures to protect
employees of DOE contractors who
believe they have suffered retaliation for
disclosing information concerning
danger to public health or safety,
substential violations of law, fraud or
gross mi for participati
in congressional proceedings; or for
refusing to participate in dangerous
activities. If an act of retaliation has
occurred OHA may order
transfer p
pay, reimbursements of costs and
expenses, or other remedies necessary to
abate the violation. 10 CFR part 708, 57
FR 7533 (final March 3,1982), 61 FR
55230 (notice Oct. 25, 1996), 64 FR
12862 (interim final March 15, 1999), 64
FR 37396 (interim final rule and
amendment July 12, 1999), 65 FR 6314
(final Feb. 9, 2000}, 65 FR 9201
(correction Feb, 24, 2000).

1 late 1992, Congress amended the
Energy Reorganization Act, 42 U.S.C.
5801, et seq. {ERA), to prohibit any
employer, including a DOE contractor
indemnified under section 170.d. of the
Atomic Energy Act of 1954, as amended,
42 U.S.C. 2011, et seq. (AEA}, ﬁ-om
discriminating against any
with respect to his or her compensatxon.
terms, conditions or privileges of
employment because the employee
agsisted or participated, or is about to
assist or participate in any manner. in
any action to casry out the purposss of
the ERA or the AEA. 42 U.S.C. 5851
(ERA Sec. 211). The Department of
Labor (DOL) has the responsibility
under Sec. 211 to investigate employee
complaints of discrimination and may,
after an investigation and opportunity
for hearing, order a violator to take
afﬁrmatxve action to abate the violation,

back

Policy (Eaf:

the lai. to his or her
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former position with back pay, and

could result in civil penalties, the DOL

award
including sttomey fees 20 CFR part 24,

59 FR 12506 (proposed March 18, 1994}, .

63 FR 6614 (final Feh. §, 1998),
‘Before Part 820 was fi d an:

involved in the alleged
retaliatmn and the specificity of the acts

before §211 of the ERA was enacted,
DOE published & Notice of Clarification
. (Clarification) of proposed Part 820 to
clarify the intended scope of the
proposed definition of “DOE Nuclear
Safety Requirements” as & basis for cxvxl
enslties, and to clarify the relat P

getween proposed Part 820 and Part
708, 57 FR 20796 {May 15, 1992}. This
Clanﬁcahon establ.\shed that the

mtalxauan in Part 708 could constitute
if the

alternative to Part 708, Accardingly, the  of
Clarification did not indicate that Nommally, the Director will await the
mfnrmanun collected by DOLins completion of the DOL or OHA
could be used investigation and related deliberative
as the basis for i ofa before deciding whether to
Notice of Violation (FNOV) by DOE. take any enforcement action in order to
Based on experience with DOL avoid duplication of investigative sffort.
dings since the Clarification, DOE A Part 708 or Sec, 211 proceeding
believes that DOL proosedings serve the  would be considersd completed when
sme function as a Part 706 proceeding  there is either & final decision ora
ing whethera 1 of the retaliat iph
namhaxad sgainst an smpla)ee or no sdditional sdministrative action is
DOE is therefore amending the available. In egregious cases outlined in
{senera] Statement of Enforcement the Clarification and included in

Policy appended to Part 820 to provide
that the Directurdoi the Office of
h ination and Enf

paragraph 7 of Section XTI, DOE may
mmate an investigation and bring an

) p

DOE Nuclear Safety
d from

e s
involvement in matters of nuclear safety
in connection with a DOE nuclear
sctivity, Such retaliation sgainst DOE

{Diractar} may use information that DOL
collects in a §211 procesding as & basis
for enforcement action under Part 820.
Specifically, the Director may use this

ployees would, thereft

£ ion as the basis for initiating

i

be subject to the in y and
adjudicatory procednres of Pan 820, and
could lead to the imposition of civil
penalties under Part 820,

L. Basis for Amendment of
Enforcement Pelicy

DOE’s 1992 Clarification indi d

action hy issuing a PNQV.
In determining whether ta initiate
action under Part 820 with respect to an
alleged retaliation, the Dirsctor would
review the report of the i

action before the other
s are completed.

It slwul be noted, however, that any
enforcement action in which the
Director cites a viclation of the
whistleblower regulations is separate
and distinct from violations arising from
the substantive nuclear safety rules in
10 CFR part 830 (puclear safety
managemem); 10 CFR part 835
3 " el "

3

the adjudicative recard, and any other
relevant maxenai assoaats& with the

P P and
10 CFR 820.11 {information accuracy
requirements). The Duector may begm

that the provisions of the DOE
whistleblower rule in Part 708 could

pr ding to d ifan
basis exists to issue 2 PNOV.,

The Director may also use DOL
mfcrmauon to support the

constitute DOE Nuclea.r Safety
Requi D

that a

p
affirmative duty on DOE conr:actors to
protect the public, workers, and the
environment in matters of nuclear safety
relatir.g to DOE puclear activities by

- subjecting the contractors to
enforcement for retaliation against
contractor employees. I particular, if
DOE found that a contractor retaliated
in response to 2 worker raising or
disclosing legitimate nuclear safsty-
related information or concerns, the
Clarification stated that & violation of

violated or is continuing to violate the
nuclear safety requirements age.ins!
contractor retaliation and to issue civil
penalties or other appropriate remedy in
a Final Notice of Viclation (FNOV}, 10
CFR 820.24-820.25.

The Director will have discretion to
give appropriate weight to informatian
collected in DOL and in OHA
nvestigations and pmceedmgs In

these nuciear safety rules at any t\me
based on the underlying nuclear safety
concerns raised by the employee
rega:dless of the status of any relatad

whistleb tali

. Procedural Requm‘ ents

A. Review Under Executive Qrder 12866
Today’s regulatory action has been

determined not to be “"a significant

regulatory action” under Executive

Order 12866, “Regulatory Planning and
Rev*xew {58 FR 51735, Oct. 4, 1983},

deciding whezher
investi ion is needed,

Part 820 could exist. 57 FR at 20797, 58
FR at 43681,

Any deterrent to the flow of that
information can potentially constitute a
violation of DOE Nuclear Safety
Requirements that are xmposed through
the DOE whistieb]

the Director w1ll consider the extent 1o
which the facts in the proceedings have
been adjudicated as well as any
informatipn presented by the contractor.
DOE has a policy of encouraging its
contractors o cooperate in resolving

provisions. This is consistent with the
NRC enforcement policy, which subjects
licensees to possible civil pepalties if
Lhey discriminate against employees
raising safety issues or olherw:se

laints raised by
contractor emplcyees Accordingly, in
deciding whether to injtiate an
enforcement actian, the Director will
take into account the extent to whicha
contractor cooperated in a Part 708 or

in protected whistl
activities under the ERA or the AEA.
See. e.g., 10 CFR 50.7, 58 FR 52410 (Oct.
_ 8, 1693}, 80 FR 24551 §; ded May 9,

§211p ding, and, in particular,

, this action was not subject
to review undet that Executive Order by
the Office of Information and Regulatory
Affairs of the Office of Management and
Budget (OMB).

B. Review Under the Regulatbry
Flexibility Act

Thbe Regulatory Flexibility Act of 1986
{5 U.5.C. 601 et seq.} requires
preparation of an initial regulatory
flexibility analysis for any rule that by
law must b‘;ﬁroposed for public
comment, unless the agency certifies
that the rule will not have a “'significant

whether the lved the

ic impact on a substantial

matter promptly without the need foran
Siidicats n

1995}, 61 FR 6765 {amended Feb. 22,
19496).

When DOE put its contractors on
natice in 1992 that & violation of the
whistleblower provisions of Part 708

in considerﬁng whether {o initiate an
enforcement action-and, if so, what
remedy is appropriate, the Director will
also consider the egregiousness of the
particular case including the level of

number of small entities.”” DOE is not
reguired by the Administrative
Procedures Act {8 U.5.C. 553} or any
other law to propose this policy
statement for public comment.
Accordingly, the Regulatory Flexibility’
Act requirements do not apply to this



15220

79

Federal Register/Vol. 65, No. 56/ Wednesday, March 22, 2000/Rules and Regulations

rulemaking, and no regulatory flexibility
enalysis bas been prepared.

C. Review Under the Paperwork
Reduction Act

No additional information or record
keeping requirements are imposed by
this policy statement. Accordingly, no
OMB clearance is required under the -
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).
D. Review Under the National
Environmental Policy Act

The Dspartment determined that this
paolicy statement is not a major federal
action s:gmﬁcantly affecting the quality
of the human environment within the

meaning of the Naticnal Envi

1996), imposes on Federal agenciss the
general duty to adhere to the following
requirements: (1) Eliminate
errors md ambxguxty. (2) write
to

(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
snd burder reduction. With regard to
the review required by section 3{s),
section 3(b) of Executive Order 12988
speclﬁcally requires that Executive

make every ble effort to
ensure that the ngnlanon (1) Clearly
specifies the preemptivs efiect, if any;
{2} clearly s; dpecxﬁes any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for

Policy Act {NEPA), 42 US.C. 4321 et
$2g., and does not require prepsration of

affected duct while p
simplification and burden reducuon {4)
spec:iies the retroactive effect, if any; (§)

Iy defines key terms; and {6}

other important issues

a1 envi Y impact or
an is Qclre
policy d clanﬁes £,
ﬂmt DOE may use information d geap 1i

clerity and general

PERN

in certein whistleblower proceedings
involving DOE contractor employees as
the basis for enforcement under
procedures applicable to DOE Nuclear
Safety Requirements. This action is
covered under the Categorical Exclusion
found ef paragraph A.5. of Appendix A
to Subpart D, 10 CFR part 1021, which
epplies to rulemakings that do not
change the environmental effect of the
rule being amended.

E. Review Under Executive Order 13132

Executive Order 13132 {64 FR 43255,
Aug. 10, 1999) requires agencies to
develop an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications. “Policies
that have federalism implications™ is
defined in the Executive Order to
include regul that have sub ia
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This amendment
of DOE’s enforcement policy would not
have a substantial direct effect on the
States, on the relationship between the
national govemnment and the States, or
on the distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.
F. Review Under Executive Order 12988

With respect 1o the review of existing
regulations and the promulgation of
new regulations, section 3{a}.of
Executive Order 12988, “Civil Justice
Reform.” (61 FR 4729, February 7,

under any
issued by the Attorney General. Section
3{c} of Exscutive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b} to
dstermine whether they are met or it is
unreasonable to meet one or more of
them. DOE has pleted the ired

contain any federal mandate, 50 these
requirements do not apply.
H. Congressional Notification

As required by 5 U.S.C. 801, DOE will
teport to Congress promulgation of this
policy statement amendment prior to its
effective date. The report will state that
it has been determined that the
amendment is not & “msjor rule” as
defined by 5 U.5.C. B04(2).
List of Subjects 10 CFR Part 820

Government contracts, Nuclear safety,
Whistieblowing

Issued in Washington, DC, on March 14,
2000.

David Michaels,
Assistant Secmary for Environment, Safety
and Heall

For {he reason set forth in the
preamble, Part 820 of Title 10 of the
Code of Federal Regulations is amended
as set forth below:

PART 820—PROCEDURAL RULES
FOR DOE NUCLEAR ACTIVITIES

1. The authority citation for Past 820
continues to read as follows:

Authority: 42 U.S.C. 2201, 2282(a), 7191;
28 U.8.C. 2461 note

2. Appendix A to Part 820 as

review and determined that, to the
extent permitted by law, this policy
statement meets the relevant standards
of Executive Order 12988,

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title Il of the Unf

ded Mand

amended on October 8, 1997 (62 FR
52479), is adopted as final without
change.

3. Appendix A to Part 820 is amended
by adding 8 new Section XIH to read as
follows:

Appendlx A to Part 820—General Statement
Policy

Reform Act of 1995 {Pub. L. 104-4)
requires each federal agency to prepare
a written assessment of the effects of
any federal mandate in a proposed or
final agency rule that may result in the
expenditure by State, local, and iribal
governments. in the aggregate, or by the
private sector, of $100 million in any
one year. The-Act also requires a federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and tribal
governments on a proposed “significant
intergoveromental mandate,” an
requires an agency plan for giving notice
and opportunity to timely input to
potentially affected smail governments
before establishi

» . - - .

XIll. Whistleblower Enforcement Policy

2. DOE contractors may not retaliate
against any employee because the employee
has disclosed information, participated in
activities or refused to participate in
activities listed in 10 CFR 708.5 (a-c) as
provided by 10 CFR 708.43. DOE contractor
employees may seek remedial relief for
allegations of retaliation from the DOE Office
of Hearings and Appeals (OHA) undem10
CFR part 708 (Past 708) or from the
Department of Labar (DOL} under sec. 211 of
the Energy Reorganization Act (sec. 211),
implemented in 29 CFR part 24.

b. An act of retaliation by @ DOE
contracter, proscribed under 16 CFR 708.43.
that msults from a DOE contractor

any
that might sxgmﬁcandy or m:uquely
affect small governments. DOE's
intergovernmental consultation process
under the Unhinded Mandates Reform
Act of 1995 is described in a statement
of policy published by the Office of
General Counsel on March 18, 1997 {52
FR 12820). The policy statement
amendment published today does not

in an activity listed
in 10 CFR 703 5(a}—c) concerning nuclear
safety in connection with a DOE nuclear
activity, may constitute a violation of a DOE
Nuclear Safety Requirement under 10 CFR
part 820 {Part 820). The retalistion may be
subject to the investigatory and adjudicatory
procedures of both Part 820 and Part 708.
The same facts that support remedial relief to
employees under Part 708 may be used by
the Director of the Office of Investigation and
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Enforcement (Director) to support issuance of
& Preliminary Notice of Violation (PNOV), a
Final Notice of Violation (FNOV), an
assessment of civil penalties. 10 CFR 820.24~
820.25.

files a

warrant criminal referrals to the U.S.
Department of Justice for prosecutorial
review; and (2) cases where an alleged
retaliation suggests widespread, high-level
manazgenal involvement and raises

c. When an

public health and sdety concerns.

file campaign finance reports and
statements under the Act to file copies
of these documents with the Secretary
of State, or the officer charged by state *
law with mamtmmng state election
campaign repons in each Slate where

with DOL under sec. 211 and DOL collects }. When the Director und a
jon relating to all of DOE i of oo, allogation of DOE contr
liation against 8 li sgainst an

d or
diture: made on behalf of a

employee for actions taken concerning
nuclear safety, the Director may use this

as a basis for i
enforcement action by issuing a PNOV. 10
CFR 820.24. DOE may consider information
collected in the DOL proceedings to
determine whether the retaliation may be

under Part 820, the Director will lppnse
persons interviewed and interested parties
that the investigative activity is being taken
pursuant to the nuclear safety procedures of
Part 820 and not pursuant to the procedures
of Part 708.

k. At any time, the Director may begin an

related to a p 's action
concerning & DOE nuclear activity.
d The Director may also use DOL
ion to support the that

ofa of the
substantive nuclear safety rules based on the

- underlymg nuclear safety concerns raised by

of the status of

8 contractor has violated or is continuing to
violate the nuclear safety

Comple\mn of any related whistleblower

against conwractor retaliation and to issue

The nuclear safety
rules inchude: 10 CFR part 830 {nuclear safety

civil p or other remedy in
a FNOV 10 CFR 820.25.
e. The Director will have d to give

); 10 CFR part 835 (occupational
radlauon pmtecuun) and 10 CFR part B20.11

Federal candidate or candidates
appearing on that State’s ballot. Under
2 11.S.C. 439(b)}, these officers must
receive and maintain the documents for
two years after their date of receipt, and
must make them available for public
inspection and copying during regular
business hours.

In 1995, Congress enacted 2 U.S.C.
439(c), which exempts from these
receipt and maintenance requirements
apy State that the Commission
determines to have in place a system
that permlts electronic access to and
of reports and statements

appropriate weight to information collected
in DOL and OHA investigations and
proceedings. In deciding whether additional
investigation or information is needed, the

Director will consider the extent to which the

facts in the pmceedmgs have been
d as well as any f
presented by the contractor. In general, the
Director may initiate an enforcement action
without additional investigation or
information.
f: Normally. the Director will await the
letion of 3 Part 708 proceeding before
OHA or a sec. 211 proceeding at DOL before
deciding whether to take any action,
including an investigation under Part 820
with respect to aileged retaliation. A Parl 708
or sec. 211 proceeding would be considered
completed when there is either a final
decision or a settlement of the retaliation
complaint, or no additional administrative
action is available.
8- DOE encourages its contractors to
cooperate in resolving whistieblower
raised by
a prompt and equitable manner. Acccrdmgl\
in deciding whether to initiate an
enforcement action, the Director will take
into account the extent to which a contractor
coaperated in a Part 708 or sec. 211
proceeding. and. in particular, whether the
contraclor resolved the matter promptly
without the need for an adjudication hearing.
h. In considering whether to initiate an
enforcement action and, if so. what remedy
is appropriate. the Director will also consider
(he egregiousness of lhe particular case
the level of involved

agcuracy

[FR Dac.-00~6916 Filed 3-21-00; 8:45 am])
BILUNG CODE 6450-01-F

FEDERAL ELECTION COMMISSION

11 CFR Part 108

{Notice 2000—4)

Filing Copies of Campaign Finance
Reports and Statements With State
Officers

AGENCY: Federal Election Commission.

ACTION: Final rules; transmittai of
regulations to Congress.

*SUMMARY: The Federal Election

Commission is revising its regulations
that govern filing of campaign finance
reports with State officers and the duties
of State officers concerning the reports.
The revisions implement amendments
to the Federal Election Campaign Act
that exempt States meeting certain
criteria from these requirements.

DATES: Furmer action, including the
announcement of an effective date, will
be taken after these regulations have
been before Congress for 30 legislative
days pursuant to 2 U.S.C. 438{(d}. A
document announcing the effective date
will be published in the Federal

in the alleged retaliation and the specificity
of the acts of retaliation.

i. In egregious cases. the Director has the
discretion to proceed with an enforcement
action, including an investigation with
respect to alleged retaliation irrespective of
the completion status of the Part 708 or sec.
211 proceeding. Egregious cases would
mc]ude (1) Cases involving credxb]e

i for willfulor i

violations of DOE rules. regulations, orders or

Federal statutes which. if proven, wouls

FOR FURTHER INFORMATION CONTACT: Ms.
Rosemary C. Smith, Assistant General
Counsel. or Ms. Rita A. Reimer,
Attorney, 999 E Street. N.W.,
Washington, D.C. 20463, {202) 694-1650
or toll free (800) 424-9530.
SUPPLEMENTARY INFORMATION: The
Federal Election Campaign Act (“FECA™
or the “Act”}, 2 U.S.C. 431 et seq.. at 2
1.5.C. +39(a} requires all persons who

that are filed with the Commission. Pub.
L. 104-79, 109 Stat. 791, section 2. If the
Commission does not make this
determination, the State remains
obligated to maintain copies of the
statements and disclosure reports that
have been filed with it. These new rules
revise the Commission's regulations at
11 CFR Part 108 to reflect this statutory
change.

In S ber 1997, the C.
publxshed a Notice of Proposed
Rulemaking ("'NPRM”) that proposed a
number of revisions to the
Cormmission’s recordkeeping and
reporting requirements, including those
addressed in this docurnent, and
corresponding changes to the relevant
disclosure forms. 62 FR 50708 (Sept. 26,
1997). The Commission received three
written comments in response to the
NPRM. two of which addressed the state
filing issues: one from the Secretary of
State of South Dakota, and one from
David S. Addington, Esq. In addition,
the Internal Revenue Service submitted
a comment in which it said that the
proposed rules were not incqpsistent
with their regulations or the Internal
Revenue Code. On February 11, 1998,
the Commission held a public hearing
on the NPRM at which ore witness
testified but did not discuss waivers of
state filing requirements. One further
comment was submitted in response to
the announcement of the hearing.

The Commission bas decided to
proceed separately with this portion of
the rulemaking. both because these
issues are more straightforward than
those addressed in other parts of the
NPRM, and because the Commission is
in the process of granting waivers
pursuant to section 439(c) to States that
meet certain requirements.
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terms of the subcontract, costs incurred are a factor in determining the amount payable to the
subcentractor.

(h) Internal audit. The Contractor agrees to conduct an internal audit and exarnination, satisfactory
to DOE, of the records, operations, expenses, and the transactions with respect to costs claimed to
be allowable under this contract annually and at such other times as may be mutually agreed upon.
The resuits of such audit, including the working papers, shall be submitted or made available to the
Contracting Officer.

(i) Comptroller General.

(1) The Comptrolier General of the United States, or an authorized representative, shall have
access to and the right to examine any of the Contractor's directly pertinent records involving
transactions related to this contract or a subcontract hereunder.

{2) This paragraph may not be construed to require the Contractor or subcontractor to create
or maintain any record that the Contractor or subcontractor does not maintain in the ordinary course
of business or pursuant to a provision of law.

(3) Nothing in this contract shall be deemed to preclude an audit by the General Accounting
Office of any transaction under this contract.

CLAUSE 3.2 - DEAR 970.5204-13 ALLOWABLE COSTS (MANAGEMENT AND
OPERATING) (JUN 1997) (DEVIATION)

(a) Compensation for Contractor's Services. Payment for the allowable costs and the Contractor’s
indirect costs as hereinafter defined, and of the fees as described in Clause 5.3, Program
Performance Fee. shall constitute full and complete compensation for the performance of the work
under this contract.

(b) Allowable costs. The allowable cost of performing the work under this contract shall be the
costs and expenses that are actually incurred by the Contractor in the performance of the contract
work in accordance with its terms, that are necessary or incident thereto, and that are determined to
be allowable as set forth in paragraph (c).

{c) Determination of allowability. The determination of the allowability of cost shall be based on

(1) Allowability and reasonableness in accordance with FAR 31.201-2(d) and
31.201-3, provided, however, that the following standard shall be substituted for the first
and second sentences of FAR 31.201-3(a): A cost is reasonable if, in its nature and
amount, it reflects the action that a prudent person would have taken under the
circumstances prevailing at the time the decision to incur the cost was made;

(2) Standards promulgated by the Cost Accounting Standards Board, if applicable;
otherwise, generally accepted accounting principles and practices appropriate to the particular
circumstances; and

(3) Recognition of all exclusions and limitations set forth in this clause or elsewhere in this
contract as to types or amounts of items of cost. Allowable costs shall not include the cost of any
item described as unallowable in paragraph (e) below except as indicated therein. Failure to
mention an item of cost specifically in paragraph (d) or paragraph (e) below shall not imply either
that it is allowable or that it is unallowable.
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(d) Examples of items of allowable cost. Subject to the other provisions of this clause, the
following examnples of items of cost of work done under this contract shall be allowabie to the
extent indicated:

(1) Bonds and insurance, including self-insurance, as provided in Clause 4.1, Insurance -
Litigation and Claims.

(2) . Cafeteria, net cost of operating plant-site cafeteria, dining rooms, and canteens,
attributable to the performance of the contract.

(3) Communication costs, including telephone services, local and long-distance calls,
telegrams, cablegrams, postage, and similar items.

(4) Consulting services (including legal and accounting), and related expenses, as approved
by the Contracting Officer except as made unallowable by subparagraphs (e)(27) and (e)(34).

(5) Costs incurred or expenditures made by the Contractor, as directed, approved or ratified
by the Contracting Officer and not unaliowable under any other provisions of this contract.

(6) Establishment and maintenance of financial institution accounts in connection with the
work hereunder including, but not limited to, service charges, the cost of disbursing cash,
necessary guards, cashiers, and paymasters. If payments to employees are made by check,
facilies and arrangements for cashing checks may be provided without expense to the employees,
subject to the approval of the Contracting Officer.

(7) Indemnification of the Pension Benefit Guaranty Corperation, pursuant to the Employee
Retirement Income Security Act of 1974, in accordance with FAR 31.205-6()(3)(iv).

(8) Litigation expenses (including reasonable counsel fees and the premium for bail bond)
necessary to defend adequately an on-site uniformed guard against whom a civil or criminal action
is brought based upon an act or acts of the guard undertaken within the course and scope of
employment, subject to the approval or ratification, in writing, of the Contracting Officer.

(9) Indirect costs and other oversight costs only to the extent provided in paragraph (f)
below.

(10) Losses and related expenses (including settlements made with the consent of the
Conrracting Officer) sustained by the Contractor in the performance of this contract and certified, in
writing, by the Contracting Officer to be reasonable, except the losses and expenses expressly
made unallowable under other provisions of this contract. Such certification will not be
unreasonably withheld.

(11) Materials, supplies, and equipment, including freight transportation, material handling,
inspection, storage. salvage, and other usual expenses incident to the procurement, use, and
disposition thereof, subject to approvals required under other provisions of this contract.

(12) Patents, purchased design, license fees, and royalty payments to the extent expressly
provided for under other provisions in this contract or as approved by the Contracting Officer, and
preparation of invention disclosures, reports and related documents, and searching the art to the
extent necessary to make such invention disclosures in accordance with the cost of DOE funded
technology transfer in accordance with paragraph (c), Allowable Cost, of Clause 7.1, Technology
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Transfer Mission, and with Clause 7.7, Patent Rights - Nonprofit Management and Operating
Contractors.

(13) Payments to educational institutions for tuition and fees or institutional allowances in
connection with fellowship or other research, educational, or training programs.

(14) Personnel costs and refated expenses incurred in accordance with the Personnel Appendix
(Appendix A). Appendix A sets forth in detail personnel costs and related expenses allowable
under this contract. The Contractor will advise the Contracting Officer of any proposed change to
the Contractor's personnel policies which relate to this item of cost. Examples of personnel costs
and related expenses included in Appendix A are as follows:

(i) Employee relations, welfare, morale, etc.; programs including incentive or
suggestion awards; empioyee counseling services, Health or first-aid clinics; house or employee
publications; and weilness/fitness centers;

(i) Legally required contributions to old-age and survivor's insurance, unemployment
compensation plans, and workers compensation plans, (whether or not covered by insurance);
voluntary or agreed-upon plans providing benefits for retirement, separation, life insurance,
hospitalization, medical-surgical and unemployment (whether or not such plans are covered by
insurance);

(i) Recruitment of personnel (including help-wanted advertisemnent), including service
of employment agencies at rates not in excess of standard commercial rates, employment office,
travel of prospective employees at the request of the Contractor for employment interviews.

(iv) Salaries and wages; bonuses and incentive compensation; overtime, shift differential,
holiday, and other premium pay for time worked: nonwork time, including vacatiors, holidays,
sick, funeral, military, jury, witness, and voting leave; salaries and wages to employees in their
capacity as union stewards and committeemen for time spent in handling grievances, or serving on
labor management (Contractor) committees; provided, however, that the Contracting Officer's
approval is required in each instance of total compensation to an individual employee in excess of
the annual rate established in Appendix A when it is proposed that a total of 50 percent or more of
such compensation be reimbursed under DOE cost-type contracts. Total compensation, as used
here, includes only the employee's base salary, bonus, and incentive compensation payments;

(v) Training of personnel (except special education and training courses and research
assignments calling for attendance at educational institutions which require specific approval by fhe
Contracting Officer on a case-by-case basis), including apprenticeship training programs designed
to improve efficiency and productivity of contract operations, to develop needed skills, and to
develop scientific and technical personnel in specialized fields required in the contract work; and

(vi) Travel (except foreign travel, which, unless delegated, requires specific approval by
the Contracting Officer on a case-by-case basis); incidental subsistence and other allowances of
Contractor employees, in connection with performance of work under this contract (including new
employees reporting for work and transfer of employees, the transfer of their household goods and
effects, and the travel and subsistence of their dependents);

(15) Reasonable litigation and other legal expenses, including counsel fees, if incurred in
accordance with Clause 4.1, Insurance - Litigation and Claims, and the DOE-approved Contractor
Litigation Management Procedures (including cost guidelines) as such procedures may be revised
from time 1o time, and if not otherwise made unailowable in this contract.
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(16) Rentals and leases of land, buildings, and equipment owned by third parties, allowances
in lieu of rental, charges associated therewith, and costs of alteration, remodeling, and restorations,
subject to approval by the Contracting Officer except as otherwise provided in this contract.

(17) Repairs, maintenance, inspection, replacement, and disposal of Government-owned
property and the restoration or clean-up of site and facilities to the extent approved by the
Contracting Officer and allowable under paragraph (g) of Clause .12, Property.

(18) Stipends and payments made to reimburse travel or other expenses of faculty members
and students who are not employed under this contract but are participating in research, educational
or training activities under this contract to the extent such costs are incurred in connection with
fellowship or other research, educational, or training programs approved by the Contracting
Officer.

(19) Subcontracts and purchase orders, including procurements from Contractor-controlled
sources, subject to approvals required by other provisions of this contract.

20) Subscriptidns to trade, business, technical and professional periodicals.

(21) Taxes, fees, and charges levied by public agencies which the Contractor is required by
law to pay, except those which are expressly made unallowable under other provisions of this
contract.

(22) Technology Transfer costs to the extent provided under paragraph (¢) of Clause 7.1,
Technology Transfer Mission.

(23) Utility services, including electricity, gas, water and sewage.

(e) Examples of items of unallowable costs. The following examples of items of costs are
unallowable under this contract to the extent indicated:

(1) Advertising and public relations costs designed to promote the Contractor or its products.
including the costs of promotional items and memorabilia such as models, gifts, and souvenirs,
and the cost of memberships in civic and community organizations; except those advertising and
public relations costs:

(i) Approved, in advance, by the Contracting Officer as clearly in furtherance of work
performed under the contract;

(i) Specifically required by the contract;

(ili) That arise from requirements of the contract and that are exclusively for recruiting
personnel, acquiring scarce iterns for contract performance, disposing of scrap or surplus
materials, the transfer of Federally-owned or originated technology to state and local governments
and to the private sector, or acquisition of contract-required supplies and services; or

(iv) Where the primary purpose of the activity is 1o facilitate contract performance in
support of the DOE mission.

(2) Bad debts (including expenses of collection) and provisions for bad debts arising out of
other business of the Contractor.
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(3) Bidding expenses and cost of proposals except for such expenses and costs which are
incurred pursuant to the provisions of the contract, including but not limited to Clause 2.5,
Agreements to Perform Non-DOE Activities.

(4) Bonuses and similar compensation under any other name, which:

(i)~ Are not pursuant to an agreement between the Contractor and employéc prior to the
rendering of the services or an established plan consistently followed by the contract or,

(ii) Are in excess of those costs which are allowable by the Internal Revenue Code and
regulations thereunder, or

(iii) Provide total compensation to an employee in excess of reasonable compensation for
the services rendered.

{5) Central and branch office expenses of the Contractor, except as included in the payment
in Yeu of Contractor’s indirect costs set forth in (b) above.

(6) Charges for late premium payment related to employee deferred compensation plan
insurance.

(7} Commissions, bonuses, and fees (under whatever name) in connection with obtaining or
negotiating for a Government contract or 2 modification thereto, except when paid to bona fide
employees or bona fide established selling organizations maintained by the Contractor for the
purpose of obtaining Govemnment business.

(8) Contingency reserves.

(9) Contributions, donations, and gifts, including cash, property, or services, regardless of
the recipient, except as otherwise provided in this contract or otherwise approved by the
Contracting Cfficer.

(10) Costs of alcoholic beverages.

(11) Costs of bonds and insurance, notwithstanding any other provision of this contract, are
unallowable to the extent they are incurred to protect and indemnify the Contractor and/or
subcontractor against otherwise unallowable costs, unless such insurance or bond is required by
law, the express terms of this contract, or is authorized, in writing, by the Contracting Officer. The
cost of commercial insurance to protect the contractor against the costs of correcting its own defects
in material or workmanship is an unaliowable cost.

{12) Costs of gifts, except gifts do not include awards for performance or awards made in
recognition of employee achievements pursuant to an established Contractor plan or policy.

(13) Costs incurred in connection with any crirninal, civil, or administrative proceeding
commenced by the federal Government or a state, local or foreign government, as provided in
Clause 4.4, Cost Prohibitions Related to Legal and Other Proceedings.

(14) Costs of independent research and development excluding Laboratory Directed Research
and Development, unless specifically provided for elsewhere in this contract.

(15) Costs of software maintenance made unallowable under subparagraph (e) (1) (iii) (G) of
Clause 7.2, Rights in Data - Technology Transfer Activities.
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(16)Costs made unallowable by Clause 11.5, Printing.

(17)Costs made unallowabie by Clause 4.5, Costs Associated with Discriminatory Employee
Actions.

(18) Costs made unaliowable by Clause 3.13, Legislative Lobbying Cost Prohibition.

(19) Depreciation in excess of that calculated by application of methods approved for use by
the Internal Revenue Service under the Internal Revenue Code of 1954, as amended, including the
straight-line declining balance (using a rate not exceeding twice the rate which would have been
used had the depreciation been computed under the straight-line method), or sum-of-the-years
digits method, on the basis of expected useful life, to the cost of acquisition of the related fixed
assets Jess estimated salvage or residual value at the end of the expected useful life.

.- (20) Dividend provisions or payments and, in the case of sole proprietors, and partners,
distributions of profit.

(21)Entertainment, including costs of amusement, diversion, social activities, and directly
associated costs such as tickets to shows or sports events, meals, lodging, rentals, transportation,
and gratuities; costs of membership in any social, dining, or country club, or organization. Costs
made specifically unallowabie under this cost principle are not allowable under any other cost
principle.

(22) Facilities capital cost of money. (CAS 414 and CAS 417).

(23) Fines and penalties, unless, with respect to civil fines and penalties only, the Contractor
demonstrates to the Contracting Officer that—

(i) Such acivil fine or penalty was incurred as a result of compliance with specific termns
and conditions of the contract or written instructions from the Contracting Officer; or

(i) Such acivil fine or penalty was imposed without regard to fault and could not have
been avoided by the exercise of due care.

(24) Government-furnished property. except to the extent that cash payment therefor is
required pursuant to procedures of DOE applicable to transfers of such property to the Contractor
from others. -

(25) Insurance (including any provisions of a self-insurance reserve) on any person where the
Contractor under the insurance policy is the beneficiary, directly or indirectly; insurance against
loss of or damage to Government property as defined in Clause 6.12, Property, except as
authorized by the Contracting Officer; and insurance covering any cost which is unallowable under
any provision of this contract.

(26) Interest, however represented (except (i) Interest incurred in compliance with other
contract clauses including Clause 4.6, State and Local Taxes, or (ii) imputed interest costs relating
to leases classified and accounted for as capital leases under generally accepted accounting
principies (GAAP), provided that the decision to enter into a capital leasing arrangement has been
specifically authorized and approved by DOE in accordance with applicable procedures and such
interest costs are recorded in an appropriately specified DOE account established for such
purpose), bond discounts and expenses, and costs of financing and refinancing operations.
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{27) Legal, accounting, and consulting services and related costs incurred in connection with
the preparation and issuance of stock rights, organization, or reorganization; prosecution or
defense of antitrust suits; prosecution of claims against the United States; contesting actions or
proposed actions of the United States; and prosecution or defense of patent infringement litigation
(unless initiated at the request of DOE, or except where incurred pursuant to the Contractor's
performance of the Government-funded technology transfer mission and in accordance with Clause
4.1, Insurance~Litigation and Claims).

{28) Laosses or expenses:

(i) On, or arising from the sale, exchange, or abandonment of capital assets, including
investments;

(i) On other contracts, including the Contractor's contributed portion under cost-sharing
CORtracts;

(iii} In connection with price reductions to and discount purchases by employees and
others from any source;

(iv) That are compensated for by insurance or otherwise or which would have been
compensated by insurance required by law or by written direction of the Contracting Officer but
which the Contractor failed to procure or maintain through its own fault or negligence;

{v) That result directly from willful misconduct or bad faith on the part of any of the
Contractor's managerial personnel;

(vi) That represent liabilities to third persons, that are not allowable under Clause 4.1,
Insurance-Litigation and Claims: or

¢vi) That represent liabilities 1o third persons for which the Contractor has expressly
accepted responsibility under other terms of this contract.

. (29) Maintenance, depreciation, and other costs incidental to the Contractor's idle or excess
facilities (including machinery and equipment), other than reasonable standby facilities.

(30) Memberships in trade, business, and professional organizations, except as approved by
the Contracting Officer.

(31) Premium Pay for wearing radiation-measuring devices for Laboratory and all-tier cost-~
type subcontract employees.

{32) Recreation casts, except for the costs of employees” participation in Contractor-sponsored
sports teams or employee organizations designed to improve Contractor employes loyalty, team
waork, or physical fitness.

(33) Rental expenses for cornmercial antornobile, unless approved by the Contracting Officer
or authorized by Appendix A.

(34) Salary or other compensation (and expenses related thereto) of any individual employed
under this contract as a consultant or in another comparable employment capacity who is an
employee of another organization and concurrently performing work on a full-time annual basis for
that organization under a cost-type contract with DOE, except to the extent that the other contractor
is reimbursed for the services of the individual.
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(35) Special construction industry “funds” financed by employer contributions for such
purposes as methods and materials research, public and industry relations, market development,
and disaster relief, except as specifically provided elsewhere in this contract.

(36) Storage of records pertaining to this contract after final payment by the Govefhment to the
Contractor under Clause 3.5(f), Payments and Advances, unless storage thereafter is required by
the Contracting Officer.

{37) Taxes, fees, and charges in connection with financing, refinancing, or refunding
operations, including listing of securities on exchanges, taxes which are paid contrary to Clause
4.6, State and Local Taxes; federal taxes on net income and excess profits; special assessmems on
land which represent capital improvements; and taxes on lated funding deficiencies of,
prohibited transactions involving, employee deferred compensation plans pursuant to Section 4971
or Section 4975 of the Internal Revenue Code of 1954, as amended, respectively.

{38) Travel expenses of the officers, proprietors, executives, administrative heads, and other
employees of the Contractor's central office or branch office organizations concerned with the
general management, supervision, and conduct of the Contractor's business as a whole, except to
the extent that particular trave! is in connection with the contract and approved by the Contracting
Officer.

(39) Travel costs of Contractor employees incurred for lodging, meals and incidental expenses
which are not in accordance with Appendix A.

® (1) Indirect costs. DOE will pay the Contractor a fixed amount for indirect costs for each
annual period, or portion thereof as set forth below:

During the Period: The Amount will be:
10/01/97 - 9/30/98 $4,400,000
10/01/98 - 9/30/99 $4,400,000
10/01/99 - 9/30/00 $4,400,000
10/01/00 - 9/30/01 $4,400,000
10/01/01 - 9/30/02 $4,400,000

The University utilizes an integrated system of accoiints for the collection of all general
and administrative costs associated with University government contracts, including this contract,
calculated in accordance with OMB Circular A-21. The above amount is an allocation of the costs
of such general and administrative attributable to this contract. This sum shall be paid to the
Contractor in equal monthly installments and shall not be subject to adjustment except as provided
in Clause 13.2, Termination.

{2) Laboratory Adminjstration Office Costs. DOE will pay the Contractor the costs of the
Laboratory Administration Office (LAQO) within the University’s Office of the President in the
amounts not to exceed for the period as set forth below:
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During the Period: The Not to Exceed Amount will be;
10/01/97 - 9/30/98 $1,800,000
10/01/98 - 97/30/99 $1,800,000
10/01/99 - 9/30/00 $1,800,000
10/01/00 - 9/30/01 $1,800,000
10/01/01 - 5/30/02 $1,800,000

These costs shall be a direct charge to Laboratory overhead and shall be paid by the
Laboratory to L.AQ in equal monthly installments of 1/12th the annual amount. All funds not
required shall be refunded to the Laboratory and applied to reduce Laboratory overhead. The
allowability of costs charged shall be determined in accordance with QMB Circular A-21 and shal!
be subject w0 an annval audit of costs.

CLAUSE 3.3 - DEAR 970.5204-75. PRE-EXISTING CONDITIONS ALTERNATE I
(JUN 1997)

(a) Any liability, obligation, loss, damage, claim (including without limitation, a claim involving
strict or absolute liability}, action, suit, civil fine or penalty, cost, expense or disbursement, which
may be incurred or imposed, or asserted by any party, and arising out of any condition, act or
failure 1o act which occurred before the effective date of this Supplemental Agreement, in
conjunction with the management and operation of Lawrence Livermiore National Laboratory, shall
be deemed incurred under Contract No. W-7405-ENG-48, Modification No. M205 dated
November 20, 1992.

(b) The obligations of DOE under this provision are subject only to the availability of appropriated
funds.

CLAUSE 3.4 - DEAR 970.5204-15 OBLIGATION OF FUNDS (APR 19%4) (MODIFIED)

(ay Obligation of funds. The amount presently obligated by the Government with respect to this
contract is $21,035,406,503 through modification A318. Such amount may be increased
unilaterally by DOE by written notice to the Contractor and may be increased or decreased by
writien agreement of the Parties (whether or not by formal modification of this contract). Estimated
collections from others for work and services to be performed under this contract are not included”™
in the amount presently obligated. Such collections, to the extent actually received by the
Contracior, shall be processed and accounted for in accordance with applicable DOE Directives.
Nothing in this paragraph (a) is to be construed as authorizing the Contractor to exceed limitations
stated in financial plans established by DOE and furnished to the Contractor from time to time
under this contract.

itation on payment by the Government. Except as otherwise provided in this contract and
except for costs which may be incurred by the Contractor pursuant to Clause 13.2, Termination, or
costs of claims allowable under the contract occurring after completion or termination and not
released by the Contractor at the time of financial sertlement of the contract in accordance with
Clause 3.5, Payments and Advances, payment by the Government under this contract on account
of allowable costs shall not, in the aggregate, exceed the amount obligated with respect to this
contract, less the total of the Contractor's program performance fee. Unless expressly negated in
this contract, payment on account of those costs excepted in the preceding sentence which are in
excess of the amount obligated with respect to this contract shall be subject to the availability of (1)
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4.0 LITIGATION AND CLAIMS

CLAUSE 4.1 - DEAR 970.5204-31 INSURANCE-LITIGATION AND CLAIMS (JUN 1997)
(MODIFIED)

{(a) The Contractor may, with the prior written authorization of the Contracting Officer, and may,
upon the request of the Government, initiate litigation against third parties, including proceedings
before administrative agenties, in connection with this contract. The Contractor shall proceed with
such litigation in good faith and as directed from time to time by the Contracting Officer. If the
Contractor declines a Government request to initiate litigation, 1t shall assign its rights and interest
in the matter to permit the Government to undertake the action.

(b) The Conwractor shall give the Contracting Officer immediate notice, in writing, of any legal
proceeding, including any proceeding before an administrative agency, filed against the Contractor
arising out of the performance of this contract. Except as otherwise directed by the Contracting
Officer, in writing, the Contractor shall furnish immediately to the Contracting Officer copies of all
peniinent papers received by the Contractor with respect to such action. The Contractor, with the
prior written authorization of the Contracting Officer, shall proceed with such litigation in good
faith and as directed from time to time by the Contracting Officer.

(¢y (1) Except as provided in subparagraph {c)(2) below, the Contractor shall procure and
maintain such bonds and insurance as required by law or approved, in writing, by the Contracting
Officer.

(2} The Contractor may, with the approval of the Contracting Officer. maintain a self-
insurance program; provided that, with respect to workers’ compensation, the Contractor is
qualified pursuant to statutory authority. -

(3) All bonds and insurance required by this clause shall be in a form and amount and for
those periods as the Contracting Officer may require or approve and with sureties and insurers
approved by the Contracting Officer.

{d} The Contractor agrees to submit for the Contracting Officer's approval, 1o the extent and in the
manner required by the Contracting Officer, any other bonds and insurance that are maintained by
the Contractor in connection with the performance of this contract and for which the Contractor_
seeks reimbursement. If an insurance cost (whether a premium for commercial insurance or related
to self-insurance) includes a portion covering costs made unallowable elsewhere in the conrract,
and the share of the cost for coverage for the unallowable cost is determinable, the portion of the
cost that is otherwise an allowable cost under this contract is reimbursable at the discretion of the
Contracting Officer.

(e) Except as provided in paragraphs (g) and (h) below, or specificaily disallowed elsewhere in
this contract, the Contractor shall be reimbursed-—

{1} For that porticn of the reasonable cost of bonds and insurance allocable to this contract
required in accordance with contract terms or approved under this clause, and

(2) For liabilities (and reasonable expenses incidental to such liabilities, including litigation
costs) to third persons not compensated by insurance or otherwise without regard to and as an
exception to Clause 3.4, Obligation of Funds.
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(f) 'The Government's liability under paragraph (e) above is subject to the availability of
appropriated funds, provided, however that DOE will use its best &fforts to obtain the
appropriation of funds for this purpose.if not otherwise availeble. Nothing in this contract shall be
construed as implying that the Congress will, at a later date, appropriate funds sufficient to mest
deficiencies. Except to the extent released under Clause 3.5, Payment and Advances, the
O?Hgations of the Govermnment under paragraph () above shall survive completion or termination
of the contract. =

(g) Notwithstanding any other provision of this contract, the Contractor shall not be reimbursed
for liabilities (and expenses incidental to such liabilities, including litigation costs, counsel fees,
judgment and settlements)—

{1} Which are otherwise unallowable by law or the provisions of this contract.

(2) For which the Contractor has failed to insure or to maintain insurance as required by law,
this contract, or by the written direction of the Contracting Officer.

(h) In addition to the cost reimbursement limitations contained in DEAR 970.3101-3, and
notwithstanding any other provision of this contract, the Contractor’s liabilities to third persons,
including employees, but excluding costs incidental to worker’s compensation actions, {and any
expenses incidental to such Habilities, including litigation costs, counsel fees, judgments and
seitlernents) shall not be reimbursed if such liabilities were directly caused by the willful
misconduct or bad faith of the Contractor's managerial personnel.

{1} The burden of proof shall be upon the Contractor to establish that costs covered by paragraph
(h) above are allowable and reasonable if, after an initial review of the facts, the Contracting
Officer challenges a specific cost.

() (1) Alllitigation costs, including counsel fees, judgments and settlements shall be
differentiated and accounted for by the Contractor so as to be separately identifiable. If the
Comracting Officer provisionally disallows such costs, then the Contractor may not use funds
advanced by DOE under the contract to finance the litigation without the written approval of the
Contracting Officer.

(2) The portion of the cost of insurance obtained by the Contractor that is allocable o
coverage of liabilities referenced in subparagraph (g)(1) above is not allowable.

{k) The Contractor may at its own expense and not as an allowable cost procure for its own
protection insurance to compensate the Contractor for any unallowable or unreimbursable costs
incurred in connection with contract performance.

(1) If any suit or action is filed or any claim is made against the Contractor, the cost and expense
of which may be reimbursable to the Contractor under this contract, and the risk of which is then
uninsured or is insured for less than the amount claimed, the Contractor shall-

(1) Immediately notify the Contracting Officer and promptly furnish copies of all pertinent
papers recerved;

(2) Authorize DOE representatives to collaborate with in-house or DOE-approved outside
counsel in settling or defending the claim or counse! for the insurance carrier in settling or
defending the claim when the amount of the liability claimed exceeds the amount of coverage,
unless precluded by the terms of the insurance contract; and
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(3) Authorize the Government to sette the claim or to defend or represent the Contractor in or
to take charge of any litigation, if required by DOE, if the liability is not insured or covered by
bond. Where the Government undertakes the settiement or defense of such claim or litigation, any
judgments, settlements, costs and expenses arising from such claim or litigation shall be allowabie
under the contract or shall be paid directly by the Government.

(4} In any action against more than one DOE contractor, DOE may require the Contractor to
be represented by common counsel. Counsel for the Contractor may, at the Contractor's own
expense, be associated with the DOE representatives in any such claim or litigation.

(m) The government warrants that in any settlement entered into on behalf of the Contractor
pursuant to paragraph (1) of this clause, it shall obtain terms and conditions of settlement for the
Conractor that are no less favorable than those applicable to the government under the settlement.

CLAUSE 4.2 - DEFENSE AND INDEMNIFICATION OF EMPLOYEES (SPECIAL)

(a) The Parties recognize that, under California law, the Contractor could be required to defend
and indemnify its officers and employees from and against civil actions and other claims which
arise out of the performance of work under this contract. Except for defense costs made
unallowable by Clause 3.2, Allowable Costs (Management and Operating) subparagraph (e)(27) or
the Major Fraud Act (41 U.S.C. §256(k)), the costs and expenses, including judgments, resulting
from the defense and indemnification of employees from and against such civil actions and claims
shall be aliowable costs under this contract if incurred pursuant to the terms of Clause 4.1,
Insurance-Litigation and Claims.

(b) _Costs and expenses. including judgments, resulting from the defense and indemnification of
employees from civil fraud actions filed in federal court by the Government will be unallowable
where the employee pleads nolo contendere or the action results in a judgment or a conviction.

{c) Where in accordance with California law, the Contractor determines to defend an employee in
a criminal action. DOE will consider in good faith, on a case-by-case basis, making the costs and
expenses, including judgments, resulting from the defense and indemnification of employees
allowable.

(d) The Contractor shall immediately furnish the Contracting Officer written notice of any such
claim or civil action filed against any employee of the Contractor arising out of the work under this
contract together with copies of all pleadings filed. The Contractor shall furnish to the Contracting
Officer a written determination by the Contractor’s counsel that the defense or indemnity of the
employee is required by the provisions of the California Government Code, that the employee was
acting within the course and scope of employment at the time of the acts or omissions which gave
nise 1o the claim or civil action, and that the exclusion set forth under California law for fraud,
corruption, or malice on the part of the employee does not apply. A copy of any letter asserting a
reservation of rights under California law with respect to the defense or indemnification of such
employee shall also be provided to the Contracting Officer. The costs associated with the settiement
of any such claim or civil action shall not be treated as an allowable cost unless approved in writing
by the Contracting Officer.
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(k) Inclusion in subcontracts. The Contractor shall insert this clause in any subcontract which may
involve the nisk of public liability, as that term is defined in the Act and further described in
subparagraph (d)(2) above. However, this clause shall not be included in subcontracts in which the
subcontractor is subject to Nuclear Regulatory Commission (NRC) financial protection
requirements under Section 170b. of the Act or NRC agreements of indemnification under Section
170c. or k. of the Act for the activities under the subcontract,

(1) Indemnity agreement. This indemnity agreement shall be applicable with respect to nuclear
incidents occurring on or after October 26, 1988.

(m) Effect on other contract provisions. To the extent that the Contractor is compensated by any
financial protection, or is indemnified pursuant to this clause, or is effectively relieved of public
liability by an order or orders limiting samne, pursuant to Section 170e. of the Act, the provisions of
any clause providing general authority indemnity shall not apply.

CLAUSE 4.4 - DEAR 970.5204-61 COST PROHIBITIONS RELATED TO LEGAL AND
OTHER PROCEEDINGS (JUN 1997)

(a) (1) "Conviction,” as used in this clause, means a judgment or conviction of a ciminal
offense by any court of competent jurisdiction, whether entered upon a verdict or a plea, including
a conviction due 1o a plea of nolo contendere.

(2) "Costs” include, but are not limited to, administrative and clerical expenses; the cost of
legal services, whether performed by in-house or private counsel; the costs of the services of
accountants, consultants, or others retained by the Contractor to assist it; all elements of
compensation, related costs, and expenses of employees, officers, and directors; and any similar
costs incurred before, during, and after commencement of a proceeding which bears a direct
relationship to the proceeding.

(3) "Fraud, " as used herein, means—

(i) Acts of fraud or corruption or attempts to defraud the Government or to corrupt its
agents,

(i1} Acts which constitute a cause for debarment or suspension under FAR 9.406-(2)(a)
and FAR 9.407-(2)(a), and

(iii) Acts which violate the False Claims Act, 31 U.S.C. §§3729-3731, or the Anti-
kickback Act, 41 U.S.C. §51 and §54.

(4) "Penalty” does not include restitution, reimbursement, or compensatory damages.
(5) "Proceeding” includes an investigation.

(b) Except as otherwise described in this clause, costs incurred in connection with any proceeding
brought by a third party in: the name of the United States under the False Claims Act, 31 US.C.
§3730, or costs incurred in connection with any criminal, civil or administrative proceeding
commenced by the federal Government, or a state, local or foreign government, are not allowable
if the proceeding relates to a violation of, or failure to comply with, a federal, state, local or foreign
statute or regulation by the Contractor, and results in any of the following dispositions:

(1) 1In acriminal proceeding, a conviction.
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(2) Inacivil or administrative proceeding involving an allegation of fraud or similar
misconduct, a determination of Contractor liability.

(3) Inthe case of any civil or administrative proceeding, the imposition of 2 monetary
penalty.

(4) A final decision by an appropriate federal official to debar or suspend the Contractor, to
rescind or void a contract, or to termninate a contract for default by reason of a violation of or failure
to comply with a law or regulation.

(5) A disposition by consent or compromise, if the action could have resulted in any of the
dispositions described in subparagraphs (b)(1), (2), (3) or (4) above.

(6) Not covered by subparagraphs (b)(1) through (5) above, but where the underlying
alleged Contractor misconduct was the same as that which led to a different proceeding whose
costs are unallowable by reason of subparagraphs (b)(1) through (5) above.

(¢) (1) If a proceeding referred to in paragraph (b) above is commenced by the federal
Government and is resolved by consent or compromise pursuant to an agreement entered into by
the Contractor and the federal Government, then the costs incurred by the Contractor in connection
with such proceeding that are otherwise unallowable under paragraph (b) above may be allowed o0
the extent specifically provided in such agreement.

(2) Inthe event of a settiement of any proceeding brought by a third party under the False
Claims Act in which the United States did not intervene, reasonable costs incurred by the
Contractor in conjunction with such a proceeding that are not otherwise unallowable by regulation
or by separate agreement with the United States, may be allowed if the Contracting Officer, in
consultation with his or her legal advisor, determines that there was very little likelihood that the
third party would have been successful on the merits.

(d) If a proceeding referred to in paragraph (b) above is commenced by a state, local or foreign
government, the Contracting Officer may allow the costs incurred in such proceeding, provided the
Procurement Executive determines that the costs were incurred as 2 result of compliance with a
specific term or condition of the contract, or specific written direction of the Contracting Officer.

(e) Costs incurred in connection with a proceeding described in paragraph (b) above commenced
by the federal government or a state. local, or foreign government and which are not made
unallowable by that paragraph, may be allowed by the Contracting Officer only to the extent that:

(1) The total costs incurred are reasonable in relation to the activites required to deal with the
proceeding and the underlying cause of action;

(2) Payment of the costs incurred. as allowable and allocable contract costs, is not prohibited
by any other provision(s) of this contract:

(3) The costs are not otherwise recovered from the federal Government or a third party, either
directly as a result of the proceeding or otherwise; and

(4) The amount of costs allowed does not exceed 80 percent of the total costs incurred and
otherwise allowable under the contract. Such amount that may be allowed (up to 80 percent limit)
shall not exceed the percentage determined by the Contracting Officer to be appropriate,
considering the complexity of procurement litigation, generally accepted principles governing the
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award of legal fees in civil actions involving the United States as a party, and such other factors as
may be appropriate. The amount of reimbursement allowed for legal costs in connection with any
proceeding described in subparagraph (c)(2) above shall be the amount determined to be reasonable
by the Contracting Officer but shall not exceed 80 percent of otherwise allowable costs incurred.
Agreements reached under paragraph (c) above shall be subject to this limitation. If, however, an
agreement explicitly states the amount of otherwise allowable incurred legal fees and limits the
allowable recovery to 80 percent or less of the stated legal fees, no additional limitation need be
applied.

(f) Contractor costs incurred in connection with the defense of suits brought by employees or
former employees of the Contractor under 18 U.S.C. §1031(k), including the cost of all relief
necessary to make such employee whole, where the Contractor was found liable or settled, are
unallowable.

(g) Costs which may be unallowable under this clause, including directly associated costs, shall
be differentiated and accounted for by the Contractor so as to be separately identifiable. During the
pendency of any proceeding covered by paragraphs (b) and (f) above, the Contracting Officer shall
generally withhold payment and not authorize the use of funds advanced under the contract for the
payment of such costs. However, the Contracting Officer may, in appropriate circumstances,
provide for conditional payment upon provision of adequate security, or other adequate assurance,
and agreements by the Contractor to repay all unallowable costs, plus interest, if the costs are
subsequently determined to be unaliowable.

CLAUSE 4.5 - COSTS ASSOCIATED WITH DISCRIMINATORY EMPLOYEE ACTIONS
(SPECIAL)

(a) Definitions.
(1) "Adverse determination” means:

(1) A recommended decision under 29 CFR Section 24.6 by an Administrative Law
Judge that the Contractor has violated the employee protection provisions of the statutes for which
the Secretary of Labor has been assigned responsibility;

(ii) An initial agency decision, under 10 CFR Section 708.10 that the Contractor has
engaged in conduct prohibited by 10 CFR Section 708.5; or

(ili) A decision against the Contractor by the Secretary under Section 6006 of Public Law
103-355 of the Federal Acquisition Streamlining Act (41 U.S.C. §265).

(2) "Retaliatory or discriminatory act” means discrimination which will support a claim for
relief under 29 CFR Part 24, 10 CFR Part 708, or 41 U.S.C. §265.

(3) "Employee action” means an administrative action brought by an employee of the
Contractor under 29 CFR Part 24, 10 CFR Part 708, or 41 CFR Section 265.

(4) “Litigation costs” means attorney, consultant, and expert witness fees, support costs, and
related expenses incurred in connection with the defense of an employee action as well as the use
of Contractor employees and others to investigate the facts and circumstances of and to defend an
employee action subject to this clause, but.exclude the costs of settiement, judgment, or Secretarial
Order. :
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(b) Segregation of costs. All litigation costs incurred in the investigation and defense of an
employee action under this clause shall be differentiated and accounted for by the Contractor so as
to be separately identifiable.

(c) Allowability of litigation and other costs.

(1) Litigation costs, including the use of alternative dispute resolution, and settlement costs
incurred in connection with an employee action under this clause are allowable if the employee
action is resolved prior to an adverse determination provided such costs are otherwise allowable
under Clause 4.1, Insurance-Litigation and Claims, and other relevant provisions of this contract.

(2) In actions in which an adverse determination is issued, litigation, settlement, and
judgment costs, as well as the cost of complying with any Secretarial Order, are not allowable
unless: .

(i) The Contractor prevails in a proceeding subsequent to the adverse determination at
which a final decision is rendered in the action; or

(ii) The Contracting Officer has, on the basis that it is in the best interest of the
Government, approved the Contractor's request to proceed with defense of the action rather than
entering into a settlement with the employee or accepting an adverse determination or other interim
decision prior to a final decision.

(3) Subsequent to an adverse determination, Jitigation costs, as well as costs associated with
any interim relief granted, may not be paid from contract funds; provided, however, the
Contracting Officer may, in appropriate circumstances, provide for conditional payment from
contract funds upon provision of adequate security, or other adequate assurance, and agreement by
the Contractor to repay ali litigation costs if they are subsequently determined to be unallowable.

(4) Litigation costs incurred to defend an appeal by the employee from an interim or final
decision in the Contractor’s favor are allowable provided they are otherwise allowable under
Clause 4.1, Insurance-Litigation and Claims, and other relevant provisions of the contract.

CLAUSE 4.6 - DEAR 970.5204-23 STATE AND LOCAL TAXES (APR 1984) (DEVIATION)

(a) The Contractor agrees to notify the Contracting Officer of any state or local tax, fee, or charge
levied or purported to be levied on or collected from the Contractor with respect to the contract
work, any transaction thereunder, or property in the custody or control of the Contractor and
constituting an allowable item of cost if due and payable, but which the Contractor has reason to
believe. or the Contracting Officer has advised the Contractor, is or may be inapplicable or invalid;
and the Contractor further agrees to refrain from paying any such tax, fee, or charge unless
authorized, in writing, by the Contracting Officer. Any state or local tax, fee, or charge paid with
the approval of the Contracting Officer or on the basis of advice from the Contracting Officer that
such tax. fee, or charge is applicable and valid, and which would otherwise be an aliowable itemn of
cost, shall not be disallowed as an item of cost by reason of any subsequent ruling or determination
that such tax. fee, or charge was, in fact, inapplicable or invalid.

(b) The Contractor may take such action as may be requested or approved by the Contracting
Officer to cause any state or local tax, fee, or charge which would be an allowable cost to be paid
under protest, and may take such action as may be requested or approved by the Contracting
Officer 1o seek recovery of any payments made, including assignment to the Government or its
designee of all rights to an abatement or refund thereof, and granting permission for the
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ONE MUNDRED S1xTet CONGRESE.

U.&. Bousre of Representatives

Commutter on Commcrce
Room 2123, Ravvurn Mousr Otfur Buldmg
Washington, DE 203156113

April 3, 2000

The Honorable Bill Richardson
Secretary

Department of Energy

1000 Independence Avenue, S.W.
Washington, D.C. 20585

Dear Secretary Richardson:

I am in receipt of a February 24, 2000 letter from Ms. Mary Anne Sullivan, DOE’s General
Counsel, in response to my January 26, 2000 letter to you regarding acts of retaliation taken by the
University of California (UC) against Mr. David Lappa at Lawrence Livermore Nationa! Laboratory
(LLNL). Withrespect to this matter, I am disappointed that you and Ms. Sullivan continue to refuse to
take the basic steps to ensure a workplace in which employee co/néems about safety can be expressed
without fear of reprisal. DOE’s inaction over the past two years with respect to Mr. Lappa’s situation
demonstrates a lack of concern for ensuring a safe workplace, and sends a chillingly clear message to
employees at LLNL and throughout the complex that whistleblowers are not wanted. Due to DOE’s
inattention to these matters, L1 NL management continued inits retaliation against Mr. Lappa, which
resulted in his recent resignation after 20 years of service. Furthermore, records obtained by the
Committee indicate that at least one other employee at LLNL has recently raised safety concemns, and is
in fear of reprisal.

Asyouknow, in June 1998 the Department of Labor (DOL) found that LLNL retaliated against
Mr. Lappa for raising criticality safety concerns at the Plutonium Facility, and ordered reinstatement ofhis
position and salary, among other remedies. Because LLNLs retaliation against Mr. Lappa involves
nuclear safety issues, the enforcement provisions of the Price Anderson Amendments Act (PAAA) (10
CFR 820) also apply. Based on documents obtained by the Committee, DOE’s Office of Enforcement
(EH-Enforcement) recently “reviewed the evidence contained in the documents provided by DOL including
its investigation report” and recommended that DOE proceed with a PAAA enforcement action against
LLNL. According to recent e-mail messages of Mr. Keith Christopher, Director of EH-Enforcement, EH-
Enforcement conducted “the investigation we feel is necessary to reach preliminary conclusions on the
merits” and recommended DOE issue “a Severity Level I [preliminary notice of violation] and remitted fine
to Lawrence Livermore Laboratory for retaliation against David Lappa for raising safety concerns.”
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According to interviews recently conducted by Committee staff with Ms. Sullivan and Mr.
Christopher and & review of documents provided to the Committee, when Ms. Sullivan learned of EH-
Enforcement’s proposed enforcement actions, she requested a meeting with Dr. David Michaels, Assistant
Secretary for Environment, Safety, and Health(ES&H), and Mr. Christopher, toell them not toissue an
enforcement action in the Lappacase. Atthis January 5, 2000 meeting, Ms. Sullivan raised due process
concemns regarding the use of DOL findings as evidence fora PAAA enforcement action in thiscase. or
in any case. until the Department formally notifies its contractors that it intends to do so. Ms, Sullivan’s new
due process concerns contrast sharply with Dr. Michaels” writtenresponses to follow-up questions that
appear in the hearing record of the Oversight Subcommittee’s June 29, 1999 hearing on the PAAA
program. Dr. Michaels submitted written statements, with the concurrence of DOE’s Office of General
Counsel, that DOL’s investigative findings could be used in determining whether to issue a PAAA
enforcement action.. Dr. Michaels wrote “DOE is awaiting information from the Department of Labor to
determine whether there is a sufficient basis upon which to issue a Notice of Violation.”

Nonetheless, inresponse to Ms. Sullivan’s new due process concerns, ES&H decided not to
proceed with an enforcement action. However, Mr. Christopher recornmended that DOE seek remedy
through other means, including DOE’s contract with LLNL. Accarding to aJanuary 6,2000 e-mail from
Mr, Christopher, these minimal actions are necessary, because there is “another employee raising safety
concerns at this 1ab and fearing retaliation.” Your lead nuclear safety enforcement officer apparently
believes DOE s ongoing inaction with respect to LLNL 's acts of retaliation against Mr. Lappa may have
already created a chilling effect at LLNL that has deterred at least one other LLNL employee fromopenly
raising safety concerns.

In the past several weeks, the Comnmiittee has been contacted by several whistleblowers who have
described acts of retaliation and discrimination, many of whom are employees at facilities operated by the
UC system. Asthe Committee reviews these matters, I am certain that I will have additional questions for
you. There seems to beamuch larger problem than you and Ms. Sullivan are willing torecognize. DOE’s
lack of response to Mr. Lappa’s situation -- responding only after repeated requests for action from this
Committee —- indicate notonly that DOE is unwilling to actively enforce your zero tolerance policy, but that
vour Jack of attention to these matters may have already created a chilling effect at LLNL and throughout
the DOE complex, making employees afraid to raise legitimate safety concerns.

For these reasons, and in order to continue ourreview of this matter, I am requesting that you
provide, pursuant to Rules X and X1 of the U.5. House of Representatives, the Committee with the
following documents and information by April 17, 2000:

I Please provide all records relating to Mr. Lappa or his whistleblower complaint. Pleasedonot
provide records included in DOE s prior responses.

2. Based on Ms. Sullivan’s February 24, 2000 letter to the Committee, it is unclear whether DOE
believes LLNL engaged in acts of discrimination which resulted in DOL’s June 1998 Order against
LENL. Does DOEbelieve LLNL engaged in acts of reprisal coverad by provisionsof I0CFR
708 or 10 CFR 820 which led to DOL’s June 1998 Order? If so, why hasn’t DOE initiated its
own PAAA investigation?
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3.

According to Ms. Sullivan’s February 24, 2000 response to the Committee, "DOE has decided
that Mr. Lappa’s subsequent claims of reprisal may provide a basis for contractual action. In
particular, the Assistant Secretary for Environment, Safety and Health intends to ask the contracting
officerto evaluate whether LLNL s handling of the Lappa matter warrams adjustment of LLNL s
performance rating and fee determination.”

a Please provide an update on whether DOE has determined whether to adjust LLNL s FY
2000 performance rating and fee determination.

b. What is meant by “LLNL s handling ofthe Lappamarter?” Please provide a description
of LLNL s handling of the Lappamatter, and why these actions may warrant adjustmient
of LLNL s performance rating. Are these actions considered acts of discrimination
pursuant to provisions of 10 CFR 708 or 10 CFR §20?

c. What allowable legal costs have LLNL and DOE incurred relating to Mr. Lappa’s
whistleblower complaint and FOIA requests?

d. According to aJuly 10, 1998 memorandum from Gary M. Stern to Mary Anne Sullivan,
Mr. Stern discussed the issue of allowable costs pursuant 1o the new whistieblower
provision in the UC contract. Please provide acopy of the whistleblower costs provision
referred 1o in this memo. Additionally, please explain why DOE has continued to
reimburse LLNL s legai costs. Please also provide any records contained in the contract
file that relate to DOE s decision to reimburse LLNL for its legal costs related to Mr,
Lappa’s complaints.

For purposes of responding 1o these requests, the terms “records” and “relating” should be

interpreted in accordance with the Attachment to this letter, 2nd should includerecords from ail DOE
headquarter, operations, field, site, or other offices . 1f vou have any questions. please contact me, or have
a member of your staff contact Dwight Cates of the Committee staff at (202) 226-2424.

el

Sincerely,

e ;
Lo T4 bery

Téh Bliley /

Chairman

The Honorable John D. Dingell, Ranking Mermber
The Honorable Fred Upton, Chairman, Subcommittee on Oversight and Investigations
‘The Honorable Ron Klink, Ranking Member, Subcommittee on Oversight and Investigations
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The term "records" is to be construed in the broadest sense and shall mean any written or graphic
material, however produced or reproduced, of any kind or description, consisting of the original
and any non-identical copy (whether different from the original because of notes made on or
attached to such copy or otherwise) and drafts and both sides thereof, whether printed or recorded
electronically or magnetically or stored in any type of data bank, including, but not limited to, the
following: correspondence, memoranda, records, summaries of personal conversations or
interviews, minutes or records of meetings or conferences, opinions or reports of consultants,
projections, statistical statements, drafts, contracts, agreements, purchase orders. invoices.
confirmations, telegraphs, telexes, agendas, books, notes, pamphlets, periodicals, reports, studies.
evaluations, opinions, logs, diaries, desk calendars, appointment books, tape recordings, video
recordings, e-mails, voice mails, computer tapes, or other computer stored matter, magnetic tapes.
microfilm, microfiche, punch cards, all other records kept by electronic, photographic, or
mechanical means, charts, photographs, notebooks, drawings, plans, inter-office communjcations,
intra-office and intra-departmental communications, transcripts, checks and canceled checks, bank
statements, ledgers, books, records or statements of accounts, and papers and things similar to any
of the foregoing, however denominated.

The terms "relating,” "relate," or "regarding" as to any given subject means anything that constitutes,
contains, embodies, identifies, deals with, or is in any manner whatsoever pertinent to that subject,
including but not limited to records concerning the preparation of other records.
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EH - P
Depariment of Energy
Washington, DC 20585

March 3, 2000

MEMORANDUM TO: Brigadier General Thomas Gioconda
Acting Assistant Secretary for Defense Programs i

FROM: David Michaels, PhD. MPH )
Assistant Secretary M /2\/

Environment, Safety and Health
SUBJECT: Whistleblower Case at Lawrence Livermore National Laboratory

This in regard to the Department’s response to a claim of whistleblower retaliation from a former
engineer of the Lawrence Livermore National Laboratory (LLNL) for raising nuclear safety issues
to high level LLNL personnel. The United States Department of Labor (DOL) investigated this
matter and in June 1998 issued a Notice of Determination. The Notice of Determination stated
that evidence obtained during its investigation indicated that LLNL had discriminated against the
engineer for his involvement in protected activities {i.e., his involvemnent in and his raising of
nuclear safety concerns regarding an investigation of criticality infractions). On the basis of this
initial investigation, DOL ordered LLNL to undertake several actions to remedy this violation.
LINL did not appeal the decision to an Administrative Law Judge, and when the complainant
withdrew his appeal based on tne settlement he reached with LLNL, it became a Finxt Trder of
the Secretary of Labor.

1 amn concerned that if employees in fact suffer retaliation for raising nuclear safety concerns, it
will have a deterrent effect on the willingness of other workers to feel free to raise safety concerns
to their management without fear of reprisal. The ability and willingness of workers to raise such
concerns to management for proper resolution is of paramount importance in ensuring a safer
work place. Any action that deters this free flow of information is a potentially significant safety
issue.

Accordingly, I am requesting that the facts and circumstances of this situation be examined and

assessed as part of the evaluation of LLNL's performance in the environment, safety and health

area for purposes of determining LLNL's performance rating and associated amount of fee. My
staff is available to provide additional information and assist with your review of this matter. In
that regard, please contact David Stadler, 903-6457.

e 1 Tumer, Qakland Operations Office
K. Christopher, EH-10
D. Stadler, EH-2
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Department of Energy
Washington, DC 20585

February 24, 2000

The Hororable Tom Bliley, Chairman
Commitiee on Commerce

U. S. House of Represematives
Washingron, D.C 205:5

Dear Chairman Bliley.

1 am writiag 1o respond 10 your lemter to Secretary Richardson in which you requested an
explanation of how DGE's actions with respect to Mr Lappa, a whisticblower at Lawrence
Livermore National Laboratory (LLNL) are consistent with the policy he announced on March 3,
1998, of *zero rolerance” of retaliation against whistleblowers

First, it is important 10 note that DOE has investigated Mr Lappa’s claims With respect 1o his
nuclear safety concerns related to activines at LLNL, the DOE Enforcement Office took detailed
sworn testimony from Mr Lappa regarding these concerns on February 19, 1998. A copy of the
deposition was previausly provided to the Commerce Commirtee  On fuly 28, 1998, after
conduct:ng a full field investigation into criticality safety infractions raised by Mr Lappa at the
Plutonium Facility, the Enforcement Office issued a Preliminary Notice of Violation 1hat indicared
a civil penalty of $153,730 00 would have been imposed but for the fact that section 234 A of the
Aromic Energy Act exerapts LLNL from the imposition of civil penalties

With respect 1o his whistleblower claims, Mr Lappa filed a complaint with DOE in November
1997 charging that LLNL violated provisions of 10 C F R Part 708 (Contractor Employee
Protection Rule) and retaliated against him  This complaim was referred 1o the DOE Office of
Inspector General for review. Prior the completion of the investigation of this claim, however,
Mr Larpa decided 1o pursue his whistleblower claim with the Department of Labor (DOL) under
section 211 of the Energy Reorganization Act DOL investigated the complaint and found that
LLNL tad discnminares against Mr Lappa n violation of section 211  On the basis of this initial
nvestigation, DOL ordered LLNL to undenake several actions to remedy this violation. LLNL
did not appeal the decision 10 an Administrative Law Judge and, when Mr. Lappa withdrew his
appeal biased on the setriement he reached with LLNL, it became a Final Order of the Secretary of
Labor.

DOE hes considered whether the Final Order of the Secretary of Labor provides a basis for action
by DOE.. For several reasons, DOE has decided that the Final Order does not provide the basis
for the imposition of civil penalties on LLNL  First, as noted previously, section 234A of the
Aromic Energy Act expressly exempts LLNL from the imposition of cvil penalties Second,
section 234A of the Azomic Energy Act permits the imposition of civil penalties for violations of

@ Prolad wih &0y Mk 6 fecyChd pape:
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regulations issued by other agencies only if DOE expressly incorporates those regulations by
reference  DOE has not incorporated the DOL regulations Third, when DOE put its contractors
on notice that a violation of the whistleblower provisions of 10 C F R. Part 708 could resulr in
civil penalties, it did not indicare thar the factual findings from a DOL whistieblower proceeding
would be used as the basis for issuance of a Preliminary Wotice of Violation by DOE. This lack of
notice is exacerbated by DOE's policy of encouraging its contractors 1o settle whistleblower
claims. LINL’s decision not 1c contest the injtial investigation by DOL was consistent with this
policy.

DOE has decided that Mr Lappa’s subsequent claims of reprisal may provide a basis for
contractial action In particular, the Assistant Secretary for Environment, Safety and Health
intends 1o ask the contracting officer to evaluate whether LLNL’s handling of the Lappa matter
warrants adjustment of LLNL’s performance rating and fee determunation

Our review of the Lappa case has highlighted two areas in which action can'be 1aken to enhance
our “zero tolerance” policy. The first area is the possible use of the factual findings in 2 DOL
whistleblower proceediag We believe these DOL proceedings serve the same function as a 10
C.FR Part 708 proceeding in determining whether a coniractor has retaliated against an
employe: Accordingly, we intend 10 inform our contractors thar the factual findings from firture
DOL preceedings can be used to support issuance of a Preliminary Notice of Violation by DOE

The seccnd area is reitrbursement of lirigation costs for whistleblower cases if there is an adverse
determination against the contractor On January 5, 1998 DOE published in the Federal Register a
Notice of Proposed Ruiemaking on “Costs Associated with Whistleblower Actions.” This
proposed regulation would authorize contracting officers to disallow litigation costs after a
contractor has been fornd liable in a whistleblower case (i.e , an administrative action brought by
an employee under 29 C.F.R Part 24, 10 CF R Part 708, or 41 C FR Section 265) The
regulauicn is also designed to encourage the use of aliernative dispute resolution mechanisms to
resolve cases before they get mired in administrative or judicial litigation  Although this
regulaticn has not yet been finalized, since 1995 most DOE contracts have contained a negotiated
provisioa similar 1o what would be required by the new regulation

In March 24, 1999, DOE published a notice 10 reopen the comment period and propose an
alternative approach that would add a new cest principle 1o the acquisition regulations that would
address the allowability of costs relating 10 labor disputes generally, including whistleblower
actions. The cost principle would be less prescriprive than the proposed contract clause and
would give contracting officers greater discretion 1o review the facts of each case in determining
allowability. The flexibility provided by the cost principle would permit conwacting officers 10
disallow costs of setrlements before adverse determinations when there is egregious conduct by
the contractor. We intend 10 conclude the rulemaking on this issue in the near furure.

[ hope 12is answers your concerms.
Sincerely,

Moy locs fulblliar

Mary Anne Sullivan
General Counsel
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Department of Energy
Washington, DC 20585

February 10, 2000

Honorable Tom Bliley, Chairman
Committee on Commerce

U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman;

This is in partial response to your January 26, 2000 letter concerning David Lappa’s
whistleblower complaint.

Item number 1 on page two of your letter requests that the Department produce the September 8,
1998, University of California Memorandum between Lawrence Livermore National Laboratory’s
General Counsel, Jan Tulk, and the Lawrence Livermore National Laboratory’s Staff Relations
Manager, Robert Perko. I enclose the document with the request that this document be treated as
a confidential communication that should not be released to the public.

1 am advised that the University of California has asserted, in state court litigation, the ‘
attorney/client privilegé for this document, which also extends to DOE under the joint defense
doctrine. This assertion of privilege is also being litigated in the United States District Court for
the Northern District of California. Therefore, we request that the Committee take steps
necessary to ensure that the confidentiality of this document will be maintained.

Sincerely,
Marylenne Sullivan
General Counsel

@ [ ———



107

Human Resources ***IN STRICT CONFIDENCE#***
Mail Stetion: L-708
Ext: 2-950] Staff Relations

September 8, 1998

To: Jan Tulk
From: Robert Perko
Subject: David Lappa

- Pursuantto your request, the following is a summary of the actions that the
Laboratory has taken in response to the recommendations from the Department of
Labor regarding David Lappa’s complaint, I have included the exact wording of
the Department of Labor remedies followed by the Laboratory’s response to each
action.

1. No drop ir Mr. Lappa’s ranking as long as his performance remains
satisfactory. Future ranking and/or raise challenges will be handled in
accordance with currently established policy and procedures at LLNL,

Lab response: Mr. Lappa's ranking has been maintained at the same level as the
previous year, The current salary review has not taken place to date.

2. Immediate salary adjustment by $125.00, retroactive to October 1, 1997,
making his new salary $6545.00 per month.

Lab response: Mr. Lappa’s salary was adjusted pursuant to the above
rccommendation on August 1, 1998 with retroactive pay.

3. Expungement of all negative references in Mr. Lappa’s persennel file dated
from June 1, 1887 to the resolution of the complaint.

Lab response: There were no negative references in Mr. Lappa’s personnel file,
The file was delivered to Mr., Lappa on July 27, 1998 and he did not object to its
content.

4. Expungement of Mr. Lappa’s transfer appraisal dated February 1998,

Lab respense: On July 27, 1998, Mr. Lappa was given the option of either
expungoment of the transfer appraisal or including it as’an attachment to his

FY98 annual performance appraisal. He chose the latter and signed the
decument on August 27, 1998.

University of California
Lawrence Livermore
National Laboratory
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Jan Tulk
September 8, 1998
Page 2

5. Continued good faith efforts to secure an assignment for Mr, Lappa to the
Accelerated Strategic Computing Initiative. Assignment to be made when
an opening occurs.

Lab response: Mr. Lappa began his new assignment in the Accelerated Strategic
Computing Initiative on September 1, 1998,

6. Immediate provision of high-quality, professional career counseling and
employment out placement services through Drake Beam Morin in
accordance with the terms and conditions of the LLNL contract with that
agency.

Lab response: Dorothy Freeman cf the Laboratory Career Center met with Mr.
Lappa and described the services available to him through the Drake Beam Morin
contract. Mr. Lappa will be able to utilize these services at his convenience.

7. Placement assistance to Mr, Lappa by providing a letter of recommendation
" upon his request.

Lab response: On July 27, 1998, Jens Mahler offered to pravide Mr. Lappa a letter
of recommendation. Mr. Lappa stated he wasn’t requesting it at this time.

8. Immediate provision of 1 month paid leave of absence for rest and
recuperation.

Lab response: After several discussions (started on July 27, 1998) with Mr. Lappa,
Satish Kulkarni (supervisor) and Jens Mahler, the provision for cne month (174
hours) paid leave was provided as follows:

¢ Converted 140 hours of claims for vacation in FY98 to leave with pay and
crediting Mr. Lappa's vacation account by that amount.

* Provided Mr, Lappa with an account number for an additional 34 hours to be
used for leave with pay.
8. Immediate provision of $1,500 to Mr. Lappa for counseling costs,

Lab response: The check was mailed to Mr. Lappa on July 31, 1998 and received
by Mr. Lappa on August 1, 1998,

10. Immediate compensation of $15,000 for compensatory damages.

Lab response: The check was sent to Mr. Lappa on July 31, 1998 and roceived by
Mr. Lappa on August 1, 1598. )
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Jan Tulk
September 8, 1998
Page 3

11. Immediate compensation of $16,000 for attorney fees and incidental expenses
connected with this complaint.

Lab response: The check was sent to Lappa’s attorney on July 31, 1998 and
received by Lappa’s attorney on August 3, 1998.

12. Posting in a place where notices are normally posted of notice to employees
informing them of their rights under Appendix A to 29 CFD Part 24.

Lab response: Notice was sent to all 700 Laboratory bulletin board monitors for
posting on August 4, 1998.

Robert Perko
Division Leader
RP:sh/ke
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A U DRED 503 e CONTREES

U.&. Bouse of Representatives
Comnuttrr on omnueror
RKoom 2123 Rarvurn bouse Offur Luntding

Washmgion, D¢ 203136113
January 26. 2000

The Honorabie Bill Richardson
Secreany

Department of Energy

1000 Independence Avenue. S.W.
Washington. D.C. 20585

Dear Secretary Richardson:

{ am writing to you regarding your March 1999 “zero wolerance™ policy with respect to acts
of reprisal taken against whistleblowers who raise health and safety concerns at Department of
Enerey (DOE) facilities. Specifically. itappears that DOE has refused to implement this policy with
respect to retadiation taken against a whistleblower atthe Lawtence Livermore National Lab{LLNL).

At the Subcommitiee on Oversight and Investigations” June 1999 hearing on worker safety
at DOE nuclear facilities. Dr. David Michacls. Assistant Secretary for Environment. Safety and
Health. was questioned regarding vour “zero tolerance™ poliey in light of acts of apparent retaliatory
getions 1aken by the University of California (UC) at LLNL against Mr. David Lappa, a twenty-year
LLNL emplovee. Mr. Lappa claimed he had suffered reprisals --including 2 demotion-- for
identifving severe weaknesses with UC™s nuclear safety program which lead to eriticality safety
\vielations at LLNL's Plutonium Facility. Mr. Lappa initially filed a complaint under the DOE
Centracior Fasplovee Protection Program in December 1997. DOE did not investigate cr resclve
Mr. Lappa’s complaint. Mr. Lappa then filed a complaint with the Depantment of Labor (DOL).
which. after a thorough investigation of hisclaims. issued an order on June 29, 1998. finding UC had
violated Section 211 of the Energy Reorpanization Act. and ordered UC 1o reinstate Mr. Lappa’s
employment status and salary. among other remedies. 1 understand that UC offered no objection or
appeal 1o DOL s order.

Asvou know, pursuant 1o the Price-Anderson Amendments Act. UC also s subject to civil
enforcement action from DOE for retaliatory actions against contractor employees. Certainly, a
Deparment investigation into this matier would seem to be necessary in order to comply with vour
“zero tolerance” policy. At our June1999 hearing. and in written responses to the Subcommirtee
following the hearing. Dr. Michaels stressed your “zero tolerance™ policy for such acts of retaliation,
and promised to review Mr. Lappa’s case for enforcement action. However. in a briefing recently
provided to Committee staff. DOE officials stated that DOE has failed to initiate any investigation.
In fact. | understand that DOE has refused 10 even contact Mr. Lappa to discuss these matters.
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The Honorable Bill Richardson
Page 2

Furthermore. it seems DOE is going 1o great lengths to defend UC in a civil suit recently filed by
Mr. Lappa in the California Superior Court. including reimbursing UC’s legal expenses. and
preventing Mr. Lappa’s anomeys from deposing DOE personnel. DOE is also withholding several
unclassified documnents Mr. Lappa has requested through the Freedom of Information Act. in some
cases claiming “joint defense™ antorney-client privilege to protect certain documents from disclosura.

Last Friday. due what he has described as ongoing acts of retaliation. Mr. Lappa resigned
from his position at LLNL. ]t seems that UC at LLNL has ignored vour “zero tolerance™ policy.
with the aggressive approval of DOE. Furthermore. it seems DOE is actually working against Mr.
Lappa by withholding requested documents and witnesses.  More troubling. however. is DOE's
failure to investigate Mr. Lappa’s situation after a commitment from Dr. Michaels 1o review this
matter at our June 1999 hearing. This is unaccepable.

For these reasons. and in order 1o continue our review of this matter. | am requesting that,
pursuanito Rules N and Xiofthe U.S. House of Represemiatives. please provide the Committee with
the following documents and information by February 9. 2000: ’

1. Please provide one éop}' of the September 8. 1998, UC memorandum between LLNL's
General Counsel. Jan Tulk. and LLNL s Siaff Relations Manager. Robert Perko.

o Please provide all documents related to Mr. Lappa or his whistleblower complaint.

3 Please explain how DOE s refusal 1o investigate whistleblower retaliation taken against Mr.
Luappa --or inany way admonish UC for its behavior-- isconsistent with vour March 3. 1998,
“zero tolerance” policy.

If you have any guestions please contact me. or have a member of your staff contact Dwight
Cates of the Commitiee staff at (202) 226-2424.

.

Sincerely.

Tom Bliley

Chairman

cc: The Honorable John D. Dingell. Ranking Member
The Honorable Fred Upton. Chairman
Subcommittee on Oversight and Investigations
The Honorable Ron Klink. Ranking Member
Subcommirtiee on Oversight and Investigations
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U.S. BEPARTMENT OF LABOR
Occupational Safety & Health Administratien
111 Third Avenue, Suite 715
Seattle, Washington 98101-3212

Reply to the Attention of: FVO/ve

May 6, 1999

Rhonnie L. Smith

President and General Manager
Fluor Daniel Northwest

B3-66

P.O. Box 1050

Hanford, WA 99352-1050

RE: Fluor Daniel Northwest, Inc./Walli, Killen, Nicacio, O’Leary, and Stull/0-1960-99-008
Dear Mr. Smith:

This is to advise you that we have completed our investigation of the above-referenced complaint filed on
February 25, 1999, by Messrs. Randall Walli, Clyde Killen, Pedro Nicacio, Shane O'Leary and James Stull
against Finor Daniel Northwest, Inc., under the employee protection provisions of the ERA, 42 US.C.
§5851, as amended. The evidence supports a prima facie complaint and merit finding, Respondent has not
shown by clear and convincing evidence that the same unfavorable personnel actions would have been
taken against the complainants in the absence of their protected activities.

The workplace involved welding and other construction work conducted at Hanford, including areas
known as 400, 200 East, 100 North, and 100 K (also known as "K Basins") where exposure to radioactive
materials is possible. Fluor Daniel Northwest (FDNW) is a so-called "enterprise” subcontractor of Fluor
Daniel Hanford, Inc. Fluor Daniel Hanford is the parent company to FDNW and is the Department of
Energy’s prime contractor for the Hanford site. The complainants, all pipefitters, were employed at all
times material herein by respondent, FDN'W. Respondent employs foremen and general foremen to direct
the work of its pipefitters. Complainants were supervised by respondent’s foremen and a general foreman.
Those individuals directed the complainants’ work and decided who was selected for layoffs. The
complainants and respondent are thus covered under the provisions of the Energy Reorganization Act of
1974, as amended (ERA).

Complainants assert that their employment was terminated in the form of a reduction in force in retaliation
for having been involved in activities protected under 42 U.S.C. Section 5851. Complainants Walli, Killen,
Nicacio and Stull were laid off by respondent on October 2, 1998. Complainant O’Leary was laid off on
November 25, 1998. It should be noted that this is not the first time these complainants have filed
complaints with the Department of Labor alleging that respondent discriminated against them because of
their protected activities. In 1997, the complainants filed a complaint with the U.S. Department of Labor
because they were laid off by respondent. A chronology of activities, including those protected under the
ERA, provides a brief background of the circumstances which are related to this current complaint.
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(1) On August 5, 1997, the complainants flied a discrimination complaint with the
Occupational Safety and Health Administration (OSHA) of the U.S. Department of Labor. The
complainants alleged that Section 211 of the ERA had been violated when they were laid off
on June 6, 1997, after voicing numerous safety and environmental concerus to respondent.
That complaint was considered timely, and an investigation was conducted in accordance with
29 CFR Part 24. The complaint also included two other pipefitters.

(2) On October 6, 1997, OSHA issued a finding stating that respondent had violated §5851
when it laid off five of the complainants. OSHA determined that complainant Nicacio and
another pipefitter were not discriminated against. The finding identified specific actions
respondent should take to remedy the violation, including reinstating the complainants to their
former positions.

(3) On October 10, 1997, respondent appealed OSHA’s determination, and an appeal hearing
was scheduled for February 27, 1998, before an Administrative Law Judge within the
Department of Labor.

(4) On February 23, 1998, respondent and complainants signed a settlement agreement that
included reinstatement of alf seven complainants. Respondent also agreed to pay the
complainants $42,000 each plus attorney’s fees. The complainants were to report back to work
on or about March 10, 1998.

(5) On March 3, 1998, the seven complainants filed a complaint with their union. The
complaint was not filed against respondent. The complaint claimed that fellow union members
had violated the union’s constitution and bylaws when they "made false statements” to the
Department of Labor during the aforementioned investigation.

(6) On March 4, 1998, respondent decided to lay off seven pipefitters in order to reinstate the
complainants. Respondent developed a Iist with the names of pipefitters selected for layoff.
This list also included the following statement: *This reduction of existing personnel does not
reflect the employes’s (sic) that we feel will better FONW pipefitter work force, due to the
federal mandate to reinstate 7 previously terminated employees.” It was signed by twelve
foremen and the general foreman.

(7) Respondent claimed that the cormplainants had violated the settlement agreement because
of their union complaint filed "against the Company witnesses in retaliation for our witnesses
providing statements to the U.S. Department of Labor.™ On March 17, 1598, respondent filed 2
grievance against Local 598 for a accepting complainants’ charges and requested their charges
be dropped.

(8) On March 18, 1998, respondent’s legal counsel spoke with OSHA regarding concerns that
the complainants themselves had retaliated against "Company witnesses." OSHA advised
respondent of the protections afforded under the Act for employees participating ina
discrimination investigation. No further contact regarding this matter was made by respondent.
No discrimination complaints were filed alleging that the complai retaliated against
witnesses.

(9) On March 24, 1998, a Final Order Approving Settlement and Dismissing Complaint was
issued by the Administrative Review Board of the U.S. Department of Labor.

572272000 6224 PM
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(10) On Apnil 2, 1998, respondent filed a petition in Federal District Court requesting that the
“settlement payment be excused" because the complainants had violated it with the filing of
their union complaint. Respondent’s petition was denied in an Order dated June 22, 1998. 1

These accumulated facts formed the basis of the work environment to which the complainants were
reinstated in March 1998. Six months later, four of them were laid off, and another was laid off the
following month.

1t is our determination that the complainants’ allegations have made a prima facie showing in accordance
with §29 CFR 24.5. The complainants were involved in protected activities as defined in §24.2 (b) (1), (2),
(2), and (c)(1). It is undisputed that respondent had knowledge of their protected activities. The
complainants have presented circumstances sufficient to raise the inference that their protected activities
were likely a contributing factor in the unfavorable personnel action.

Complainants allege that, upon reinstatement, their working environment was hostile, intimidating and
retaliatory. Evidence supports them. On March 4, 1 998, respondent’s foremen and general foreman signed
a handwritten statement indicating that they resented the complainants’ reinstatement. Respondent referred
to the complainants’ return as a "federal mandate.” In fact, there was no "federal mandate” to reinstate the
complainants. The complainants were brought back through a settlement agreement reached between them
and respondent. There is nothing in the agreement that refers to any "federal mandate.” It is doubtful that
opinions of this type are normally written on a layoff list and signed by all of the foremen. Yet, by doing
0, respondent helped to create a hostile work environment for the retwrning complainants Respondent had
knowledge that a hostile work environment existed after its general foreman signed his name to this
statement. Respondent then allowed the same individuals who signed the statement to select the
complainants for layoff.

Further evidence of hostility is exhibited by the foremen who directed the work of the complainants. Three
foremen were heard making disparaging remarks and comments about the complainants. Jokes were made
that the complainants had to pay taxes on their settlement payments. One foreman was heard saying, "...the
complainants should have stayed laid off. 'l do anything in my power to get rid of them." Another
foreman was so vocal in his hostility towards the complainants, they were warned by other employees to
"watch their backs" around him. All of the complainants worked for these foremen after their
reinstatement.

Shortly before the layoffs, on October 2, 1998, another foreman told his crew that a layoff was coming, but
they would not be affected. By this time, complainant Stull had been assigned to this foreman’s crew. In
spite of the foreman’s assurance, compiainant Stull was laid off along with two other pipefitters. The
foreman apologized about the layoffs and said the decision was not his, but was made by his supervisor,
the general foreman. The foreman was overheard stating that he did not want to lay off complainant Stull,
but "had to." After this group was laid off on October 2, they were replaced by 2 pipefitters and an
apprentice on October 5. The replacement workers had been transferred from another area.

On October 2, complainants Walli and Killen were also laid off by a foreman who had made disparaging
remarks about them. A third pipefitter was laid off with them. At this time, complainant Nicacio worked on
a separate crew. Complainant Nicacio was the only pipefitter on his crew who was laid off on October 2. In
November 1998, complainant Shane O’Leary was laid off with another pipefitter by a different foreman
who was also disgruntled that the complainants were reinstated. Evidence indicates that pipefitters who
were laid off with the complainants were vocal in their support of them.

The Act requires that if a prima facie showing is made, respondent must then demonstrate by clear and
convincing evidence that the unfavorable actions would have occurred absent the protected conduct.

5/22/2000 6:2
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Respondent has not done so. Respondent has not shown by clear and convincing evidence that it would
have laid off the complainants had they not been involved in protected activities. On the contrary,
respondent requested that the complaint be dismissed for the following reasons:

the allegations are not timely;

other grievance procedures were not used such as filing complaints with the union, or with the
Employee Concermns Program;

the complainants failed to identify any alleged violations on their "Exit Interview Questionnaires;”
and

the complainants’ themselves committed brazen acts of retaliation against employees...."

Respondent claims that many of the allegations are not timely. Since these particular complainants were
involved in ongoing protected activities that date back to 1997, their allegations can be considered as part
of a continuing violation. The Secretary of Labor has adopted a test to determine whether dated allegations
can be included under the "continuing violation" theory. This three-step test includes (1) whether the
alleged acts invoive the same subject matter, (2) whether the alleged acts are recurring, and (3) the degree
of permanence (Webb v. Carolina Power & Light Company, 1997 WL 530378, DOL Administrative
Review Board, August 26,1997). It is our opinion that complainants’ allegations have met this test.

Respondent asserts that the complainants failed to file internal complaints or union complaints or note their
concems on the company’s exit forms. The Act does not require an employee to use an employer’s internal
complaint procedure or file with a union before filing a discrimination complaint with the Department of
Labor.

Respondent further claims that the complainants themselves "committed brazen acts of retaliation against
employees..." and violated 29 CFR Part 24.9 when they filed union charges on March 3, 1998, Facts
indicate that the union charge was not filed against respondent. Complainants’ union charges claimed that
three employees, including a shop steward, made faise statements to the Department of Labor during its
1997 investigation. It alleged that the three employees violated the union’s constitution and bylaws with
their statements. Although respondent states the complainants retaliated against wi no complaints
were filed and no investigation was conducted to support respondent’s claim.

Upon learning of the complainants’ union charges, respondent took actions of its own. On March 17, 1998,
respondent requested that Local 598 withdraw the charge in part because the complainants had "instigated”
a "federal agency investigation.”

On April 2, 1998, respondent petitioned a federal district court to void its settlement agreement with the
complainants. This was filed after the DOL Administrative Review Board approved the settlement
agreement and dismissed the 1997 complaint. Respondent based its petition, in part, on the complainants’
"whistleblower claim and the Department of Labor’s investigation of it." The court denied respondent’s
petition because the complainants’ union charge did not involve respondent, and the complainants were
"not seeking anything from" the respondent.

Respondent provided scant evidence to explain why it laid off the complainants. Respondent indicated that
"project completion and a proper manpower match" were the reasons the complainants were laid off.
Respondent refused to allow its witnesses to be interviewed in this present investigation, which further
hampered its ability to provide clear and convincing evidence.

Respondent states that the general foreman and crew foreman select who will be laid off after receiving
directions from upper management to discharge a specific number of workers. Seniority is not a
consideration for retaining employees; however, criteria such as skill, productivity, and qualification of the
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employee will be applied. Respondent merely stated the basis for layoff decisions are part of the Hanford
Site Stabilization Agreement (HSSA) without further explanation and without permitting the foremen who
made the layoff decisions to testify. Respondent did not say how skill, productivity and qualifications are
applied to an individual employee when making layoff decisions.

After the five complainants were laid off, respondent replaced them. Respondent hired five pipefitters and
one apprentice after it laid off the complainants. Facts indicate that respondent contacted Local 598 on
January 5 and 6, and February 2, 1999, to recrait more pipefitters. Respondent advised Local 598 that the
duration of the work was "unknown." Four pipefitters were assigned to work for a foreman who had been
opposed to the complainants’ reinstatement.

In the absence of evidence to support respondent’s denial of discrimination, we are left with & finding for
the complainants. The following actions are required to remedy the violations:

1. Reinstate the complainants to the positions they held prior to the layoff actions.

2. Inmediate and continuing cessation of harassment and intimidation and all acts of reprisal
against complainants, or anyone of them, or anyone who acknowledges their support of the
coraplainants for instituting or causing to be instituted any proceeding under or related to 42
U.S.C. Section 5851, as amended.

3. Award of back pay in the amount the complainants would have earned from the effective
date of their layoffs to the present. This amount includes consideration of interim earnings and
expenses incurred since the layoffs took place.

Complainant Back pay Interest Total

Killen, Clyde $36,987.40 $396.94 $37.384.34
Nicacio, Pedro $20,922.79 $219.18 $21,141.97
O’Leary, Shane $24,83521 §34141 $25,176.62
Stull, James $23,912.40 $168.12 $24,080.52
Walli, Randall $31,787.40 §292.94 $32,080.34

4. Pay compensatory damages to each complainant in the amount of $2,000.00.
5. Payment of complainants’ attorney’s fees in the amount of $12,500.

6. Comply with the employee protection provisions of the Energy Reorganization Act of 1974
by implementing training and/or formal discipline for respondent’s agents and representatives,
inclnding its superintendents, assistant superintendents, general pipefitter foreman and each
pipefitter foreman. Advise OSHA in writing of the steps taken to ensure that respondent’s
agents and representatives are aware of the rights of employees to be free from harassment,
intimidation, and other forms of discrimination should employees raise safety, heaith or
environmental concems. Provide OSHA with this notification within six months from receipt
of this notice.

7. Post the attached "Notice to Employees" poster at all Hanford Site Areas where respondent
employs pipefitters including, but not limited to, the following Areas: 700, 1100, 3000, 300,
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400 (FFTF), 200 West, 200 East, 100 B and C, 100 F, 100 KW and KE (K-Basins), 100 North,
and 100 H. Copies of these Notices are to be posted in all places where notices for employees
are customarily posted and maintained for a period of at least 60 consecutive days from the
date posted. The Notice is to be signed by a responsible official for respondent with the date of
actual posting included.

8. Ensure that the federal notice entitled, “Your Rights Under the ERA" is displayed in
locations where respondent’s employees can readily see it. Under §24.2 (d) (1), this Notice is
to be prominently posted by any employer subject to the provisions of the Energy
Reorganization Act of 1974. A copy of said notice is attached.

9. Expunge the complainants’ individual employment records of any reference to the exercise
of their rights under 42 U.S.C. Section 5851, as amended.

10. Provide a neutral job reference for each complainant to include dates of employment, job
title, and final wage rate to all potential employers.

If you wish to appeal this finding you may file, within five (5) calendar days of receipt of this notice, with
the Chief Administrative Law Judge by facsimile (fax), telegram, hand delivery, or overnight/next day
delivery service, a request for a hearing on the complaint. Copies of the request for a hearing shall be
served on the employer and this office on the same day the hearing is requested by facsimile (fax),
telegram, hand delivery, or overnight/next day delivery service. A copy of this letter, along with a copy of
the complaint, has been sent to the Chief Administrative Law Judge. Any request for hearing should be
sent to: .

Beverly Queen, Chief Docket Clerk
Office of Administrative Law Judges
U.S. Department of Labor

800 K. Street, N.W., Suite 400
Washington, D.C. 20001-8002

Fax No. 202-565-5325

Unless a request for an appeal is received by the Administrative Law Judge within the five day period, this
notice of determination will become the Final Order of the Secretary of Labor. A copy of this letter has
also been sent to the Chief Administrative Law Judge with the complaint. If you decide to request a
hearing, it is necessary for you to send copies of the request to all affected parties and to the Regional
Administrator at the address noted in the above letterhead. After copies of your request are received,
appropriate preparations can be made. If you have any questions, piease do not hesitate to call me at
206-553-5930.

It should be made clear to all parties that the U.S. Department of Labor does not represent any of the
parties in a hearing. The hearing is an adversarial proceeding in which the parties will be allowed an
opportunity to present their evidence for the record. The Administrative Law Judge who conducts the
hearing will issue a recommended decision to the Secretary based on the evidence, testimony, and
arguments presented by the parties at the hearing. The Final Order of the Secretary will then be issued after
consideration of the Administrative Law Judge’s recommended decision and the record developed at the
hearing and will either provide for appropriate relief or dismiss the complaint.

Sincerely,

/s/ Richard §. Terrill
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Richard S. Terrill
Regional Administrator

Enclosures: Two Notices (Your Rights Under the ERA4 and Notice to Employees)

cc: Chief Administrative Law Judge

John D. Wagoner, Manager, DOE Hanford
Tom Carpenter, Esq.

Charles MacLeod, Chief Counsel

Richard Fein, Office of Employee Concerns
Russell Wise, Allegations Coordinator
James Lieberman, Director, Office of Enforcement
Randall Walli

Clyde Killen

Pete Nicacio

Shane O 'Leary

James Stull
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

DAVID A. LAPPA, )
} C.99-04196 ME]
Plaindite(s). )
) ORDER RE: PLAINTIFF'S
vs. ) MOTION FOR SUMMARY JUDGMENT
} AND DEFENDANT'S CROSS-MOTION
RICHARDSON, et al., ) FOR SUMMARY JUDGMENT
Defendant(s) )
3

Plaintiff, David A. Lapps, a former employee of Lawrence Livermore National
Laboratory ("LLNL"), filed an action under the Frecdom of Information Act ("FOIA™) seeking
the production of docurnents in the possession of Defendants, Bill Richardson, Secretary, United
States Deparimnent of Energy, and the United States of America. Pending before the Cowt is
Plainuffs motion for summary judgment filed on October 27, 1999, and Defendants’ cross-

motion for summary judgment filed on November 18, 1999.

FACTUAL BACKGROUND
On Decermber 17,1998, Plaintiff served a Freedom of Information Act request on the
Osxland Office of the Department of Energy (“DOE"). Plaintiff contends thai some personnici-
telgted documents were aventually pravided by (h'c DOE, and the request was closed. On Mareh

24, 1999, Plainiff revised his initial FOIA request and specifically requested the following:

1
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oAb lnfonqaxion.‘dommems. notes and sny memoranda related to
the incidents and investigations into criticality safety infractions in
LLNL’s B332 during 1997 (Doug Eddy and Hery Rio), including
spesifically the notes of Henry Rio in connection with his service on the
Incident Analysis Comminee during July through September 1997,

(2) information, documents, notes and any memoranda related ©
David Lappa's contacts with the DOE-OIG, beginning in
AugustSepiember 1997 (Relando Delacruz) and resuming in December
1997 (Ray Rayner and Al Walter).

(3 Infonmation, documenis, notes and any memoranda related 1o
David Lappa's December 1997 complaint filed under 10 C.F.R. 708 with
DOE Qakland (Mark Barnes).

(4) Information, documents, notes and any memoranda related 1o
David Lappa's rontacts with the Defense Nuclear Safety Board,
beginning in December 1997 (Woody Cunningham, Richard Azzarro,
and Richard Shapira);

(5) Information, documents, notes and any memoranda related to
any DOE disciplinary or corective actions taken in connection with the
June 1998 Depanment of Labor's finding of reprisals against David
Lappa by the University of California.

{Compl. Exhibit EE).

On May 18, 1999, the Department of Energy responded to items 2, 3, and § of Plaintiff's
March 24, 1999, request.’ (Compl. Exhibit FF). With respect to item 2, the DOE in Oakland
indicates that they located two docurnents which were forwarded to the Deparunent of Energy s
Office of the Inspecior General {(“DOE-CIG™) for their determination of wheiher said documents
should be released. With respect (o item 3, the DOE indicates that some personal notes,
electronic mail, x:}d draft documents were withheld pursuant 1o Exemption 5 of FOIA, On May
19, 1999, the DOE-OIG inforrned Plaintiff that it had been assigned Plaintiff's request with
tespect to two docurnents jocated by the DOE and that it would provide a response upun
completion of its review of said documents. (Compl. Exhibit GG). On June 14, 1993, Plainuff
filed an appeal with respect to items } and 3 of his March 24, 1999, request, which the DOE
FOIA cﬁ'ﬁce in Washington D.C.. granted in part and denicd in part. On August 19, 1999, the
DOE Qakland Office issued & new determination letter denying Plaintiff's reonest as t0: (1) a

copy of a memorandum berween the Lawrence Livermore National Laboratory (LLNL) Staff

* While the responss lener does not indicate that it s responding 10 wem | of Plaintifl’s March 24, 1995,
request, it is apparent from Plainiiff's fune 14, 1999, appeal that at some point the DOE denied Plaintifl s request as
10 itern 1 of his March 24, 1999, request.




i%
17
18
18
20
21
22
23
2%
28
28
27

23

121

Relations Division Leader, Robert Perko, and LLNL's Attornay, Jan Tulk and {2) two notebooks
belonging to Douglas Eddy and Henry Rio, employees of the DOE. (Compl. Exhibit JJ).

On July 1Y, 1999, Plaintiff served a second FOIA request on the DOE. (Compl. Exhibit
KK). On July 27, 1995, Plaintiff's counse! received a lenter indicating that the DOE hed received
the second request. Id. According to Plaintiff, no respense has been teceived as fo his second
request beyond the letter acknowledging receipt of the request.

Also in July of 1999, Plaintiff made a request 1o DOE General Counsel Marc Johnston
that Shason Hurley, Henry Rio, Richard Trevillian, and other DOE employees be made available
to testify for depositions. (Compl. Exhibit LL), Plainuff contends that the request was denied on
the basis that the materials requested were all public, the testimony would be duplicitous, and the
relevancs and materiality of the testimony, was questionable. However, Plaintiff admits that the
DOE agraed to make Hery Rio available on limited terms.

On Septernber 13, 1999, Plaintiff filed 2 Complaint seeking declarstory and injunctive
relief. On October 27, 1999, Plaintiff filed the instant motion for summary judgment. On
November 18, 1999, Defendants filed an opposition to Plaintiff's motion for summary judgment
and & cross-motion for swrumary judgment. On November 29, 1999, Plainuff filed a reply brief
and an oppasition to Defendants’ cross-motion for summary judgment. On December 7, 1999,
Defendants filed a suppleental memorandum in support of their cross-motion for summary
judgment. The supplemental memorandurn was filed without leave of Cowrt and is stricken
pursuant to Federal Rule of Civil Procedure 12{f). On December 9, 1999, the Court heard oral
argument from the parties on Plaintiff's motion for sumﬁxary judgment and Defendants’ cross-
motion for summary judgment. On December 22, 1999, the Court granted Plaintiff's request for
the Court to consider & recent article in conjunction with Plaindff's summary judgment motion.
On May 8, 2000, the Court granted Plaintiff™s request ex parte request for the Court 1o consider

additional documents anached ay Exhibit A to said request.




i
11

i

122

DISCUSSION

1. Exhaystiog of Avsilabie Administrative Remedies

A plaintiff must exhaust his or her available administrative remedies prior 1o seeking
Juditial review in federal court so that the agency has an opportunity to exertise s discretion
and expert:se on the maner and to make a factual record to support its decision. Stebbing v.
Nationwide Myt Ins. Co., 757 F.2d 364, 186 (D.C.Cir.1985); Lnited States v, Unized States
Dismict Count, 717 F .24 478, 480 (9th Cir. 1983) (Upon exhaustion of administrative remedies,
person not satisfied with agancy’s respanse to document request may institute civil suit in disuict
coun for judiciel review). FOLA sets out an administrative appeal process. S U.S.C. §
552(a)}(6X AN}, (i). The complainam must comply with administrative procedures in making his
or her request, and have the request improperly refused before a court action can be brought
under the FOLA. See 5 US.C. § 552(2)(1), (2) & (3), and § US.C. § $52(2)(a)(B).
Consequently, if a plaintiff files a court action before properiy exhausting his or her
administrative remedies, 3 court lacks jurisdiction over those issues that have not been
exhausted. United States v, Steele 799 F.2d 461, 465 (9 Cir. 1986),

However, if the administrative agency fails to respond 1o the FOLA request within the
Twenty working days ot fails 1o exiend the time limit by written notice of unusual circumstances,
the exhaustion requirement is deemed waived. See S U.S.C. § SS2(a)E)AND, SU.SC. §
552(a)(6}B)() and 5 U.S.C. § 552(a)(6)(C).* As provided in section 552(a)(6)(C), " {a)ny person
making 2 request w any agency for records .. shall be deemed to have exhausted his
administrative temedies with respect to such request if the agency falls to comply with the

applicable time limit provisions .. “Thus, 2 requester who has 1ot received 2 timely notice of

the agency's decision, as required by § U.S.C. § 552(a}{(6)(A)(i), may proceed immediaely in
coun to enforce a FOIA request without exhausting any adminisrative remedies.” Pollack v.

Degaryment of fustice. 49 F.3d 115, 119 (4th Cir.1995) (intemal citations omited) (plaintiff

T SUSC §SSIa6)NAXE) was amendsd in 1996 @ provide an agency tweniy days to respond w 2 FOIA
regquest, eather than e days as previously ptovided.
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entitied to file suit one year afier making request without appesling o agency head or seeking
further explanation as 1o why his request had not been processed).

However, if an agency responds to ¢ FOIA request before the requester files suit, the
twenty-day constructive exhausuon provision in 5 U.S.C. § 552(a)(6XC) no longer applies;
actual exhaustion of administative ramedies is requiced. Qalesby v. Depertment of Ammy, 920
F.32 57, 61 (D.C.Cir.1590). An agency's response is sufficient for purposes of requiring an
administrative appealif it includes: the agency’s determination of whether or not to comply with

the request; the reasons for its decision; and notice of the tight of the requaster 10 appeal to the

head of the agency if the initial agency decision is adverse. § U.S.C. § S52(a)(6)(AXH)

A, Plaintif®s Initial EQIA Request

PlaintifTs initial FOIA request was mede o the DOE on Decerber 17, 1998 (Compl.
Exhibit 2). On March 24, 1999, Plaintiff revised his request by letter. {Compl. Exhibit EE).
The DOE responded in part to Plaintiff's revised request on May 18, 1999. (Compl. Exhibit FT).
The DOE granted in part and denied in part PlaintifP's request ssto items 2, 3, and § of his
revised request. id, The fetier specifically states that Plaintiff may appeal any denial of his
request, k.

On June 14, 1999, Plantiff appealed the DOE’s denial of Plaintiff's items number (1) 2nd
(3) of PlainiifF's revised request under Exemption § of FOIA. (Compl. Exhibit HH). On July 14,

1999, Plaintiff's appeal was granied in part and the maner was remanded to the DOE Oaldand

office for a further g ination and explanation for the Office’s denial of Plaintiff's requests
under Exernption § of FOIA. (Compl. Exhibit 1) On August 16, 1999, the DOE issued a new

devermination lener in accordance with the remand by the DOE Office of Hearings and Appeals

(*DOE-OHA"). (Compl. Exhibit JJ}. Defendants new determinstion letter denied Plainiiff's
request 43 fo the following docuiments pursuant to §352(bX5): (1) a September 8, 1998,
memorandum from R. Perko, a Laboratory Staff Relations manager to 1. Tulk, Laboratory
Counsel and (2) nowbooks maintained by Douglas Eddy and Hensy Rio, DOE Ouakiand
employees. [d The lemer spacifically states that any denial should be appealed within thinty

5
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days of the receipt of the denial. Jd.

Plaintiff received a new determination letter on August 19, 1999, from the Qakland
Office of the DOE. . Plainuiff was afforded the opportunity to appeal the new detcamination letter
to the DOE within thirty days. Plaintiff did not file an appesl. |nstead, Plaintff filed this lawsuijt
on September 13, 1999,

One of the main purposes that the adrministrative appesls process serves is (0 allow the

agency to reflect on its own decision. McKart v. United States, 395 U S. 185, 194-95 (1969),

cited in United States v, Steele, 799 F.2d 461, 465 (9" Cir. 1986). Here, the agency was not
afforded thal opportunity. [t would undemine the exhaustion requirement if this Court were to
find that Plaintiff had exhausted his edministrative remedies. On Plaintiff's first appeal, the
DOE-OHA remanded the denial of Plaintiff's requests for further determination by the DOE
Oskland Office” The DOE Oakland Office then issued a new determination letter, the proper
course of action was for Plaiatiff 10 seek review of the new determination letter on appeal at the
DOE. See United States v. Agynbiade, 1995 WL 351058,%4, No. CR-610(s)-02, (ED.N.Y. 1955)
(holding that while defendant appealed the adverse determination rendered by the agency, that
failure 10 appeal the determination of the agency on remand was a failure to exhaust available
administrative remedies). The DOE has been denied the opponunity to reflect and review the
DOE Qakland Office's decision and reasoning set forth in its determination letter of August |9,
1999.

Moreover, the Court finds that exhaustion of Plaintifl’s administative remedies would
not be futile. Again, one of the purposes behind the exhaustion doctrine is the opportunity for
the agency to exercise its discretion and knowledge and 1o make a record for the district court to

review. MceKart v Unired States, 395 U.S. 185, 194-95,(1969); Suaunan v. Wag, 656 F.2d

¥ The language of the Hearings and Appesl lemter indicates that Plaintiff's motion for appeal is granted in so
much as the DOE must issue a new determination lerter, (Compl. Exhibit IT).  The lettec also states that Plaintiff can
seek judicial revizw ofthe Hearings and Appeals Offiee dec¢ision. While Plainiiffmay have sought judicial review after
the decision by rhe Office of Hearings snd Appeals remanding the mater 1o the Oakland Office of the DOE for furthes
cxplanation. Onse the new determination Jenter was issued by the Qakland Office of the DOE, Plaintiff musi appeal the
new delermination legier.
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1321, 1326 (9th Cir [981){citations orminted). Here, the DOE has not had an opportunity for its
DOE-OHA Qffice 1o review Gie aew determination letter o appeal and unilize iU's expertise and
judgment in reviewing said leqter. Moreover, the DOE-OHA has not had the opportunity to
create a record for the District Court 1o review, While the DOE-OHA may deay Plaintiff's
appeal of the new determination letter, tis in and of itself, does aot compe! this Court to find
that exhaustion would be futile. S2¢ United States v, Stesle, 799 F.2d 461, 866 (9™ Cir. 1984}
(concluding that exhaustion of administrative rernedies would not be futile despite Plaintiffs’
argument that the government had clearly stated that it would not selease the requested
information). Here, there is an ¢ven greater indication than in Steels that the DOE-OHA should
have the opporunity 1o review and reflect the new determination letter by the DOE Oakiand
Office. Counsel for Defendants have taken a different position in oral argument and in briefing
thar the position reflected in the new determination etter issued by the Oskland Office of the
DOE. S$pecifically, Defendants now claim that the Rio and Eddy notzbooks are not “agency”
records within the meaning of FOIA. Consequently, the agency should have the opportunity
review and reflect on the new determination letier issued by the DOE Oakland Office and the
opportunity to exercise its egministrative review of the DOE Oakland Office’s determination.
Thus, exhaustion of Plaintii’s available administrative remedies would not be futile.

Accordingly, the Court finds thet it does not have subject matter jurisdiction over
Plaintiff's revised firnt FOIA requests number (1) and (3)-because Plaintiff has neither actually,
nor consiructively exhausted his available administrative remedies. Therefore, the Count
DISMISSES withaut prejudice Piaintiff's complaint seeking judieial review of items (1).and (3)
of his revised first FOLA request for failure to exhaust his available adminisuative remedies.

Plaintiffs Second FOlA Request and ftem 2 of Plaintiff's March 24, 139

Regquest

Ttem 2 of Plaintiff's March 24, 1999, request was farwarded by the Oakland Office of the
DOE to the DOE-OIG in Washington D.C. PlainGf has not received 3 determinztion as 1o
whether the DOE-OIG #ither grants or denies his request for those documents forwarded to sad

F3
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office. Accordingly, Defendant has not tesponded to Plaintiff's FOIA request within the
statutorily imposed time limit of twenty days. Conseguently, Plaintiff has constructively
exheusted his administrative remedies with respect to Item 2 of Plaintiff's March 24, 1999,
request. )

On July 15, 1999, Plaintiff filed a second FOIA request. (Exhibit KK). No response has
been received-to Plaintiff's second request, yet Defendants contend that the response is
forthcoming. However, more than twenrty days have passed since Plaintiff filed his second FOIA
request with the DOE on July 19, 1999 and no unusual circumstances for the delay in responding
hsve been demonstrated. Because the DOE has not responded to Plaintiff's July 19, 1999,
request within the ststutory me limit proscribed by $ U.S.C. § (a)(6)(A)(1), Plaintiff has
constructively exhausted his July 19, 1999 FOIA request submitted to the DOE.
1L Summary Judgment Standard

"Summary judgment may be granted only when the moving party demonstrates tha!
‘there {s no genuine issue as 1o any material fact and that the moving pasty is entitled to 2
judgment as a matter of law." Fed R.Civ.P. 56(c); sge alsa, Celotex Com. v. Catreg, 477 U.S.
317,322 (1986). [n a FOIA case, a defendant agency is entitied 1o summary judgment if viewing
al} facts in favor of plaintiff, the ageacy can:

demonsirate that it has conducted a search reasonably calculated to uncover all
relevant documents. Further, the issue 1o be resolved is not whether there
might exist any other documents possibly responsive to the request, but rather
whether the search for those documents was sdequate. The adequacy of the
search, in rurn, is judged by a standard of reasonableness and depends, not
surprisingly, upon the facts of each search the agency may tely upon reasonable
detailed, nonclusory affidavits submitted in good faith.

Zemangkv v. United States EP.A., 767 F.2d 569, 571 (9" Cir. 1985)(internal quotation
marks and citations omitied).

_FOILA Dosuments af the Office of the | tor General
Twe documents in item 2 of Plaintiff's March 24, 1999, revised request were forwarded

to the DOE Office of the [nspector General. Plaintiff's second request was propounded directly
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on the Washington, D.C. Office of the DOE.'

taintiff contands that the records of the DOE-OIG have been effectively withheld from
Plaintff. Plaintiff submitted his first request to the Oakland office of the DOE in December of
1958 and his second request to the DOE in Washington, D.C. in July of 1999. In response, the
Quakland Office of the DOE referred two documents identified as possibly responsive (o ftem 2 of
Plaintiff’s March 24, 1999, request io the DOE-OIG. To date, there has been no determination
lefter with respect to these two documents that were referred to the DOE-OIG. Moreover, thete
has been no response by the DOE 1o Plaintiffs July 19, 1999, request. Plaintiff contends that the
DOE s dalay in responding 10 his requests constitutes a de focro denial of Plaintiff's requests.

Defendants argue that Oukland was required 10 forward the request to the DOE Office of
the Inspecior Gensral and that the requést remains in process. Defendants argue that Plaintff's
requests have not been denied by the DOE and the roquests have not been appealed
administratively. Defendants’ further contend that Plaintiff’s motion is prematurs and not ripe
for disposition by this Cowst.

The Court finds that thers has been no response to Plaintff's requests that remain -
pending stthe DOE-OIG in Washingten D.C. The explanation that the documents were
forwarded is not & response within the statutory guidelines. 5 U.S.C. § 552(@)(6} AN} requires
the agency (o set forth the agency's determination of whether or not to comply Wlilh the request;
the reasons for its dacision; and notice of the right of the requester to appeal to the head of the
agency if the initia) agency decision is adverse, The Department of Energy has not presented
evidence {0 this Court that it has provided Plaintiff with a responst in accordance with the
sistutory guidelines. As of the date Defendants filed their opposition to Plaintifl’s motion for
summary judgment, Defendants have had neacly four months to condust an adequate search for
the docwments contained in PlaintifT's second FOIA request and arguably almost a year since
Plaintiff's March 26, 1999, FOIA request. Accordingly, as indicaled sbove Plaimtiff has
constructively sxheusted his available administrative remedies and Plaintiff's request for judicial
revizw of the DOE s actions are npe for adjudication,

9
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Here, the Coun finds that the Department of Energy has improperly denied Plaintiff's
FOLA request as to his July 19, 1999 request and as to item 2 of his March 24, 1999, request.
Plaintiff made his FOIA requests and has waited almost ten months for a response from the
Depariment of Energy Defendants do not dispute that the DOE-OIG has made no detenmination
as to the two documents ideniified and forwarded to the DOE-OIG with respect to Plaintiff’s
March 24, 1999, request. Not do Defendants dispute that there has been no determination letter
denying or granting the entirety of Plaintiff's second request of July 19, 1999, propounded on the
DOE in Washingien, D.C. Defendants argue that the requests are in process.

While Defendant’s counsel argues that on-going negotiations between Plainuff's counsel
and Defendant’s counsel have justified the delay in responding to Plaintiff's FOIA requests, the
Court finds no evidence of these continuing negotations in the record.* The declaration of
Richard Vergas sheds no light on any on-going negotiations berwecn the parties other than the
August 4, 1599, and on August 10, 1999, letters referenced in foolnote 4. The statutory response
period to a FOIA request is currently twenty days. § U.S.C. § S52(a)(6)(A)(i). More than twenty
days have passed since Plaintiff's FOIA requests and Defendants have not provided a sufficient
response as required by statute. Moreover, Defendants have proffered no evidence that they have
conducted any search for Plaintiff’s second FOIA requests, nor have Defendants submitted any
evidence, in the form of affidavits or otherwise, indicating why they have not made a
determination as to the two documnents forwarded to the DOE-OIG fot a determination.”

Additionally, Defendants have submitted no evidence explaining why the agency has

* The only evidence submined by Defendants are (1) an August 4, 1999, iener sent lo Plaintifls counsel
indicsting that Pisiniff hed not addressed the criteria entitling Plaintiff fo s waiver of fees for his July 19, 1999, request
and that his request wouid not be processed unless Plaintiff contacted the DOE by-August 18, 1999, and (2) an Avgust
16, 1999, letter in which Plaintif’s counse] responded to the DOE’s August 4, 1399, lefter.(Def.'s Oppos. Exhibit B)
The fact that the parties were discussing who was going to pay for the FOIA requests does not excuse the Defendants
from providing Plaintiff with 4 sesponss (o his FOLA requests as to whether of not Defendants were going to deny of
grant his requests. Moreover, the Court notes that the DOE still has not responded fo Plaintiff s requests :

Iy case that Defendants cits to Stebbins v. Nationwide Mutust Insurance Co., 757 F.2d 364 (D.D.C

i posmt with respect o Defendants argument that thetr Gailure cespond to Plaintiff"s requests
date does not constituie a de focro denial of Plaintiff's requests.

10
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been unable to respond 10 Plaintiff's requests as set forth in S U.S.C. § 552(a)(6XAXNC). There
has been no evidence of a backlog of FOIA requests preventing the agency from conducting a
reasonable search. Moreover, with respect 1o the two documents forwarded 10 the DOE-OIG, the
documents have been identified and thus, the agency needs oaly 1 make 2 determination as 1o
whether the documents are exempl. Consequently, the Court finds that Defendants have not
responded to Plaintff's FOIA requests as proscribed by 5 U.S.C. § 552,

Accordingly, the Court grants Plaintiff’s motion for sumrnary judgment and denies
Defendant’s motion for summary judgment with respect to those FOIA requests which the DOE
forwarded 10 the DOE-OIG and Plaintiff's July 19, 1999, request. The Court finds that
Defendants failure 10 respond to Plaintff's requests violates § US.C. § 552, The statute does no:
indicate what remedy the court should impose on the Defendants for failure to respond to
Plaintiff's FOIA requests. Se¢ How the Electronic Freedom of Infonmation Act Amendments of
1998 Update Public Acgess For the {nformation Age, Michael E. Tankarsley, 50 Admin. L. Rev.
421,457 (1998). However, the Court finds that the appropriate remedy in this action is to order

Defendant 1o tespond to Plaint(f's requests. Accordingly, Defendants shall fully respond to

Plaintiff's July 19, 1999, FOLA request and item two of Plaintiff's March 24, 1999, FOILA request |

by May 16, 2000, Defendant shall produce by May 22, 2000, any documnents r2sponsive to
Plaintifls tequests which do not fall within the FOIA exemptions.
B. Testimony of Federal Employees o Behaif of Plaintiff
1. Backsround )

On June 30, 1999, Plaintiff tequested that the DOE allow DOE employees, Henry Rio,
Douglas Eddy and Sharon Hurley be available for deposition testimony as well as for testimony
at Plaintiff's state court tnal. (Compl. Exhibit LL). On July 29, 1999, Marc Johnston, Deputy
Counsel for the DOE, requested that Plaintiff submit an affidavit explaining in detail the
testimony PlaiatifT seeks from the three DOE employees pursuant to 10 C.F.R. § 202.23(b).
(Compi. Exhibit NN). On August 2, 1999, Plaintiff provided the DOE with clarification of the
testimony Plaintiff seeks from the DOE witnesses. {Compl. Exhibit MM). On August 11,1999
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Mr. Johnston, Deputy General Counsel 10 the DOE, sent a lener o Plainiff denying Plainuif's
request for the testimony of DOE witnesses in conjunction with Plaintifl's state law suit. (Comp}.
Exhibit NN), The letter states in pentinent part:

after reviewing the additional materials, we still do not see why you need

these DOE employees to testfy in the lawsuit. The Department of Labor

issued a finding in response to your clicnt’s charges against the

laboratory. Furthermore, | understand that almost all of the materials

generated by the DOE during its review of the marter. are public and have

been provided or are available to you. Considering only those factors, it

appears that any lestimony you could elicit from the DOE employees :

would only duplicate that which you already have. Furthermnore, the !

relevance and materiality of such testimony to your case, in our viaw,

appears to be questionable.
{Compl. Exhibit NN). On August 20, 1999, Plaigtiff submined a request to the DOE secking
westimony of DOE witnesses: Herry Rio, Douglas Eddy, Sharon Hurley, Richard Trevillian,
Rolando Delacruz, Chuck Lewis, Al Walter, Ray Rayner, and Mark Bames. (Compl. Exhibit PP},
On August 24, 1999, Marc Johnston, Depury Counsel for the DOE, denied Plaintiff’s request
relying on the reasoning set forth in his August 11, 1999, jetter.

Plaintiff seeks the testimony of DOE employees. The parties do not dispute that nc DOE
employees, exaept Henry Rio, were made available 10 Plaintff for depositions and that Marc
Johnsion, s high level official at the DOE denied Plaintff's request for the deposition testimony
of other DOE employees. The panties also do not dispute that Plaintiff provided w.DOE’s high
level official’s office & copy of the First Amended Complaint, a chronology of events, a summary
of testimony desired, the names of employees to be deposed, the estimated time for the

depositions, the reasons and necessity for the depositions, Bili Richardson’s “zero” tolerance
memotandum, lefiers from the Uni;'ersiry of Califoria’s attomey regarding no more “classified”
documents, and responded verbally to DOE’s questions. The parties further agree that some
DOE employees have knowledge of facts pcﬁéining o the July 15, 1997, criticality incident and
Inciden: Analysis Comminee investigation.! The parties also agtee that the DOE did not deny

witnesses’ testimony to Plainiff because matters might be “classified.” Defendants dispute that

¥ Defendanis Sany that all of the requesied DOE witzsaes have knowledge.

12
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the DOE did not consider all material facts regarding the necessity for DOE employecs®
testirony because they were nol informed of Plaimiffs’ litigation strategy.

2. Standard of Revisw

Under the Administralive Procedure Act ("APA™), judicial review is limited to
determining if agency decisions were "arbitrary, capricious, an sbuse of discretion, or otherwise
not in accordance with law.” 5 U.S.C. § 706. Sge also, Exxor Shipping Co. v. United States

ept. of Intenor, 34 F.3d 774 (1994). Plaintiff, who is aileging an irregularity, carvies the burden
of proof. Schweiker v. McClure, 456 U.S. 188 (1982). In applying the “arbitrary and
capricious” standard, 8 court must underge an in-depth review of the agency's actions in
detertnining whether the actions were based on reasoned decision making, however, the Count
should not substitute its own judgment. Citizens tg Preserve Querton Park, Inc v. Volpe, 401
1.8, 402, 413-18 {1971). The “arbitrary and capricious” standard should be applied within the
“nature and context of the challenged action,” [TT World Commupications, Inc. v. FCC, 693
F.24 1219, 1245 {D.C.Cir.1983), rev'd on other grounds, 466 U.S. 463 (1984), and rio agency
action “shoud be set aside if the action i$ rational, based on relevant fagtors, and within the
agency’s stamtory authority.” Qverton Park, 401 US. at 416.

Plaintiff argues that the information he seeks from the employecs is relevant and the faci
that the DOL found in favor of Plaintiff does not address the conduet of individual defendants at
issuz in Plaintiffs swate Jaw suit ot the matter of punitive damages. Plaintiff contends that the
witnesses can corroborate PlaintifT's testimony and that the DOE has a key role in Plaintiff's
stare Jaw case. Plaintift funther argues that all marerials, particalarty the DOE employees’ witness
tesumony, are not k:xo;m, nor are they public and that said testimonies are not duplicative.
Plainuff contends that DO employess met and discussed Plaintifl's discloswres and whistle
blower concems, and that DOE employees have extensive interaction with the University of
Californig, including the Defendants’ in Plainti{f"s state court sui(. Plaintff contends they
investigated the matters whish Plaintiff has raised in his lawsuit.  Piaintff additionally argues
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thal the DOE opposed his complaints filed with the DOE and the DOL. Plaintiff alleges that the
whistle biower anui-retaliation statutes directly place the nature of governmental officials’
deliberations about Plaintiff and safety issues Plaintiff raised at issue.

Defendants contend that Plaintiff has failed to previde the required justification for the
testimony sought, and thus, the Court should not compel the testimony of the requested DOE
employees. Defendants indicate that when Plaintiff's first request was submined for the
deposition of three DOE employees Plaintiff’s stated justification for their testimony was that
they were “involved in aspects of the IAC investigation.” Defendants contend that Marc
Jotinstors, DOE Deputy General Counsel, contacted Plaintiff and requested that Plaintiff submat
an affidavit or statement pursuant to 10 C.F.R. § 202.23(b) senipg forth in explicit detai} the
testimony sought Plaintiff’s second request included ten DOE employees, with depositions
expected Lo range up to four howrs each. Plaintiff’s justification for his request was that the
DOE, by virtue of its relationship with the University of Califernie, could not refuse testimony in
the state court against the University. Plaintiff also argued that because DOE employee Henry
Rlo, &t the request of the University of California, had submitted a declaration to the Department
of Labor in connection with the administrative proceedings involving plaintff’s whiste blower
allegations, the DOE was estopped from refusing to permit Rio from testifying at 2 depesition.

DOE Deputy General Counsel Johnston found plaintiff's justification insufficient and
informed Plaintiff that the testimony of the DOE employees would be duplicitous of the
information that he already received and that the information was already public. Defendants
contend that in the interest of faimess they informed Pleintiff that he would be permitted to elicit
testimony at depasition from Rio concerning the subject matter of the affidavit provided by Rio
in the Deparmnent of Labor proceeding.

PiaintifT has filed a collateral action under the APA which provides this Court with the

employees was arbitrary and capricious in Plaintifl’s action pending before the state court in

vialation of the APA. The standard of review for summary judgment on review of any agency’s |
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decision, as set forth in 5 U.S.C.A_§ 706 requires a finding that the agency's action was arbitrary,
capricious, abuse of discretion, not in accordance with the law, or unsupperied by substantia!
evidence on the record aken as whole. Environment Now! v Espy, 877 F Supp 1397¢E.D. Cal.
1994).

Arbirary and capricious review cannot be conducted under the APA in a vacuum, another
statute mus: identify the substantive factors in order to determine whether the agency's decision

based on those factors was arbitrary and capricious. Qregon Natural Resources v, Thomas 52

F.3d 792 (C.A. 9 OR. 1956). The arbitrary and capricious standard by its very nature requires the

Court to presume the agency’'s decision to be valid 7 rations! basis for the ageney's decision is
presenied. Envitonmental Defense Fund. Ing v, Costle, 657 F.2d 275 (C.A.D.C. 1981}

Here, Plaintiff argues that based on the totality of the information before the agency, that
the agency 's decision was arbitrary and capricious. Defendant argues that “(i]n choosing to
reject plaintifF's request to depose federal employees (with the qualified exception of Mr, Rio),
the DOE Office of General Counsel determined that the testimony of those employees would not
be of sufficient relavance 12 Mr. Lappa's discrimination case against the University 1o justify the
cost and disruption 1o the DOE of making so many employees available for deposition,” pursuant
10 10 C.F.R § 202, The problem with Defendant's argument is that Defendant produces no
evidence to demonstrate that the DOE's determinstion was nut arbiuary and capricious, other
than the letiers authored by Deputy General Counsel Mare Johnston. For example, Defendants
do not provide an affidavit of declaration from the General Counsel Marc Johnston setting forth
the basis behind the agency's desision. While the lenter indicates that "afier reviewing the
additional materiaiy, we still do not see why you need these DOE employees to 1estify in the
lawsuil.” The Court cannot determing from the letter whether o not a review of ali of the
materials submitted by Piantifl were considered in deciding to deny Plaintiff's application. The
Court finds that Defendants have pravided no evidence of the reasoning behind their decision 10
deny Plaintiff’s request for estimony of DOE employees.

Plaintiff secks the testmony of DOE employees, some of whom have undisputed
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knowledge about safety issues taised in Plaintiff's state coun action  Anached as Exhibit S to
Plaintiff’s complaint is the report issued by the Department of Labor. Marc Johnston indicates in
his letter that one of the factors that he denied Plaintiff' s request for the testimony of DOE
employees, is that theit testimonies would be duplicitous of the report by the Department of
Labor. The Court has reviewed the report and cannot reasonably conclude that testimonies of
DOE empleyees who worked closely with the Plaintiff and the LLNL would necessarily be
duplicitous of the report issued by the Department Labor.

The next factor that the Deparument of Energy relics on is that the information sought is
duplicative of other public informatien. The question arises is what other public informartion? 1t
appears from the affidavit of Henry Rio (Def. Motion Exhibit B ) that many of the DOE
employees that Plaintiff seesks testimony from were involved in meetings and/or investigations
regarding the safefy concems at LLNL. The DOE does not identify what other public
information would be duplicitous or \_a'ould provide information regarding the statements made at
these hearings or during the course of their investigations. Hence, this “exptanation” by the DOE
15 conclusory anc vague.

The fina] factor that Defendants rely on is that the relevance and the materiality of the
testimonies by the requested DOE employees are questionable. Other than this beld assertion in
the August 11, 1995, lemer by Marc Johnstor, Defendants provide no cvidence of the reasoning
behind this conclusion. It is clear based on the description of events provided by Plaintiff, that
members of the committee as well as the investigatory team may have relevant information te
Piaintifl's state coun action. Additionally, Exhibit I of PlaiatifT's declaration in support of his
mation for summary judgment is the “zero tolerance™ memorandum by Bill Richardson,
Secretary of the DOE. The memorandura specifically states *[i]here must be open
communication between management and employees and a 2ero tolerance policy for reprisals
against those who raise safety concerns.” Here, Plaintiff's state court action raises safety
concems that impact the Department of Energy and the issue of reprisal against Plaintiff for
raising said safery concems. Defendants have not provided any evidence contrary to the

16




14
15
18
17
18
19
20

"
i

22
23
24
25
8
27

28

135

conclusion that the DOE employees that Plaintiff seeks to depose have knowledge of facts and
events critical to his state jaw action which invoives an alleged reprisal against Plaintiff for
raising safety concerns. Moreover, the Cours finds it incredulous that Defendants assert that they
are entitled 10 the joisi-defense privilege with respect to & memorandutn issued in conjunction
with the LEML s compliance with the Depariment of Labor’s finding that Plaintiff was retahated
agaiast for whistle-blowing, and now. in the same briefing, contend that the testimony of DOE
employees, some of which have undisputed knowledge conceming Plaintiff's whistle-blower
aliegations, would be irrelevant and imynaterial. Defendants themselves contend that the nature
of the relationship between LLNL and the DOE is a close one, sven allowing the DOE 10 make
legel decisions for the LLNL. (Def.’s Oppos. p. 7-8).

Moreover, Plaintiff argues that the DOE refused to listen 1o facts that relate (o his svategy
in his state cowt action and therefore, did not consider all material facts before refusiag to
disallow Plamtiff's request for testimeny. (Plaintiff's Motion, Nielson Decl. at pp. 4-5).
Defendants do not dispute that they did not consider Pleintff’s stralegic reasons. While this
Court is not willing 1o hold that an agency must inquite into 2 requester’s legal svategy :n 2 state
court action when reviewing a tequest for agency testimony, this Court does [ind that when the
requester presents such facts 2s & justification, that the agency should consider said facts in
evalualing whether or not (¢ permit employee testimony.

Based on the analysis above, the Court finds that Defendants acted arbitrary and

capriciously in denying the testimony of those DOE employees set forth in Plaintiff's August 20,

This same poiml is axpressad in Plaintiff's recent submissions to the Coun, & lemer by the Director of
Enforcement and Investigation of the Deparament of Energy, R. Kenth Cheistoper, requests information from the DOL
regarding tre Fiainti s discrisminasiun case ond emphasizes ihat the LUNL is subject to ¢ivil enforcement by the DUE:
2 eer from Tom Bide; Chawmnan of tre Commintee on Commerce of the .5, House of Representatives, noting that
e University o Caiiformia is subject 1o enforcement by the DOE and requesting thata UOE investigation be conducted
inio the mener ba the 2eq0 1oferance policy of the DOE. The lester also discusses, the DOE's reimbursemen of
e Universiey of - 's legal costs in Plaintiff's state count action and the DOE's claim of joint defense privileye
(Plainti(T's May & 2000, Ex Pane subrmissions, Exhibit A).
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1999, request

Accardingly, itis HEREBY ORDERED that Defendants denial of Plaintiff’s request for
the testimony of Heary Rio, Douglas Eddy, Sharon Hurley, Richard Trevillian, Richard Haddock,
Chuck Lewis, Al Walter, and Mark Barnes, was arbitrary and capricious. Plaintiff's motion for
summary judgment is granted with respect w said employees.

Consequently, Defendants shall make Henry Rio, Douglas Eddy, Sharon Hurley, Richard
Trevillian, Richard Haddoek, Chuck Lewis, Al Waiter, Ray Rayner, and Mark Bames available
for deposition testimony for the aumber of hours set forth in Plaintiff's request.

CONCLUSION

In accordance with he above, it is HEREBY ORDERED that:

1. The Court DISMISSES without prejudice Plaintiff's complaint seeking judicial review
of ftems (1) and (3] of his March 24, 1999, revised first FOlA request for failure to exhaust his
available sdminisative remedies, said request {s identified as items number | and 2 of Plaintifls
first cause of actici;

2. Plaintiffs motion for surnmary judgment is GRANTED and Defendants’ cross-motion
for swnmary judgment is DENIED with tespect to items number 3 and 4 of Plaintiff's first cause
of sction. Defendants shall fully respond to Plaintiff's July 19, 1999, FOLA request end item two
of Plaintiff's March 24, 1999, FOIA request by May 16, 2000. Defendants shail produce bly May
22, 2000, any Gocuments responsive to Plaintiff’s requests which do not fall within the FOIA
exemptions; and

3. Plaintiffs motios for summary judgement is GRANTED and Defendants’ cross-
motion for summary judgment is DENIED with respect to his third cause of action, identificd a3

item number § in Plaintiff’s motion for summary judgment. Defendants shall make available the

‘following DOE employees for deposition testimony for the time specified next to each name:

? The Count makes ne rufing with respect to sy non-DOE employees which Plaintiff may have requested
testimony from. Moreover, the Count makes no ruling with respect 10 uaspecified empioyees which Plaintiff has
requested testimony from. Any such request for additional and/or unspecified employees would be premarure ¢ this
Junciure bessuse thers it 0o deierminaiion by the Defendants in this action with respect to said employees.

18
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Henry Rio (4 hours), Doug Eddy {4 hours), Sharon Hurley (4 hours), Richard Trevitlian (2.5
hours), Richard Haddock {1 hour); Chuck Lewis {1 hour), Al Walter (1hour), Ray Rayner i

{lhow), and Mack Bames {1 bowr).

Additionally, the Court ORDERS that the parties 10 submit case management statements
pursuane to Civil Local Rule 16 by June 15, 2000. A case management conference shall be held
on July 13,2000, at 10:00 s.m. before the Honorable Maria-Elena James.

T1S SO ORDERED.

DATED: May ¢, 2002

“ELENA JAMES
Unitgll States Magistrate Judge

19
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Gutierrez v. Regents of the University of California, 1998-CAA-19 (ALJ June 9, 1999)

U.S. Department of Labor
Office of Administrative Law Judges
John W. McCormack Post Office & Courthouse - Room 507
Post Office Square
Boston, MA 02109

Date: June 9, 1999
Case No. 1998-ERA-19
File No. 6-0030-98-803

IN THE MATTER OF:

Joe Gutierrez,
Complainant

Regents of the
University of California, Respondent

APPEARANCES:

Carol Oppenheimer, Esq.
For the Complainant

Ellen Cain Castille, Esq.
For the Respondent

Before: DAVID W. DI NARDI
Administrative Law Judge

RECOMMENDED DECISION AND ORDER

This case arises under the Energy Reorganization Act of 1974 as amended, 42 U.S.C. §5851 (hereinafter
"the Act" or "the ERA"), and the implementing regulations found at 29 C.F.R. Part 24 and Part 18.
Pursuant to the Act, employees of licensees of or applicants for a license from the Nuclear Regulatory
Commission (hereinafter "the NRC") and their contractors and subcontractors may file complaints and
receive certain redress upon a showing of being subjected to discriminatory action for engaging in a
protected activity. The following abbreviations shall be used herein: ALY EX for an exhibit offered by this
Administrative Law Judge, CX for a Complainant's Exhibit and EX for a Respondent's Exhibit.

[Page 2]

On November 21, 1997, Joe Gutierrez (Complainant herein) filed a complaint of retaliation against Los
Alamos National Laboratory (LANL or the Laboratory). LANL is run by the Regents of the University of
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California for the Department of Energy (DOE). The Complainant, an internal assessor employed by
LANL, alleged that LANL added negative comments to his performance assessment and that he received
an inadequate pay increase in 1997. (ALY EX 1) The complaint was referred to the Office of
Administrative Law Judges under cover of letter dated Febrnary 27, 1998. (ALJ EX 4) A hearing was held
before the undersigned from January 4, 1999, through January 8, 1999, in Santa Fe, New Mexico. (ALJ EX
17) All parties were present, had the opportunity to present evidence and to be heard on the merits.

Post-Hearing Bxhibits

ALJ EX 211 Letter from this 01/19/99
Office to S.R. Skagys, Ph.D., regarding
his January 5, 1999 letter

CX 3% Letter from Complainant's counsel o1/21/99
datsd January 13, 1999, regarding
the deposition of Dennis Derkacs

EX T Letter from Respondent's counsel 01/25/99
dated January 25, 1998, regarding
the taking of the depusition of
Dennis Derkacs

EX U Notice of Deposition of Dennis 01/29/99
Derkacs
EX V Letter from Respondent’s counsel az/o8/99

dated March 4, 1989, with

{rage 3]

EX W February &, 1993, deposition of 03/08/99
Dennis Derkacs attached

CX 40 Complainant's Post-Hearing Brief 03/24/99

EX X Respondent *s Pogt-Hearing Brief 03/25/%%

EX Y Regpondent s Post-Hearing Brief 04/09/99

Regarding Damages
The record was closed on April 9, 1999, as no further documents were filed.
The following are the uncontested facts (ALTEX 18):

1) Los Alamos National Laboratory (LANL) is operated by the University of California for the
Department of Energy (DOE).

2} Complainant is an employee of the University of California at the Los Alamos National
Laboratory,

3) At all applicable times, Complainant was and continues to the present to be employed as an
internal assessor in LANL's Office of Audits and Assessments (AA) specifically in group AA-2.

4) Complainant identifies protected activity as various disclosures he made to DOE, LANL
management, the media, the Federal court, and to New Mexico's congressional delegation between
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1996 and 1997 and to an affidavit he provided to Citizens Concerned for Nuclear Safety (CCNS) in
1996.

5) Complainant received a 2.75% raise for FY '98.

6) Katherine Brittin became Director of Audits and Assessments in October 1994. James Loud
became Group Leader of Audits and Assessments Group 2 in March 1997. Laboratory policies
identified in Complainant's and Respondent's exhibits below are true and accurate policies of the Los
Alamos National Laboratory.

I. Summary of the Evidence
4. Background

Joe Guilerrez is employed by LANL as an assessor in the independent internal assessment (AA-2)
group. (TR 53) This position entails the evaluating, independent of line management, of the actual
performance of programs, organizations and processes of the facility, as well as worker behavior and other
personnel behavior that impacts on those programs and organizations. (TR 53) Complainant has been
employed at LANL since May of 1989, and he has been an assessor since October of 1992. (TR 54) From
1989 through 1992, Complainant's position was that of standards coordinator under the Engineering
Division. (TR 54-55)

[Page 4]

Katherine Brittin, the Director of the Audits and Assessments Office at LANL (TR 882), explained that
the purpose of AA-2 is to provide management with independent and objective evaluations of the status of
the environmental, safety, health, security and quality assurance programs within the Laboratory. (TR 825)

Dennis Derkacs was the group leader of AA-2 through February of 1997. (EX W at 4-5) His duties
included supervising the employees in the group, making assignments and managing the Internal
Assessment Program. (EX W at 5-6) James Loud took over the role of group leader of AA-2 in March of
1997. (TR 974)

There are three team leaders in the AA-2 group: James Griffin, Nathaniel King and John Frostenson. (TR
519-521, 575-577, 714) The duties of a team leader include scheduling the assessment, making the
announcements, sefting the overall objectives, selecting the assessors, conducting team meetings,
interacting with the assessed organizations and preparing a readable report that can be used by
management. (TR 520, 576-577, 716-718) After the field work is done, each tearn member comes with a
write-up of what they have found, and they go through a "murder board."Z (TR 581, 529-530) After the
“murder board”, the team leaders take the documentation and prepare the assessment report itsell (TR 581)
The report is next reviewed by the group leader, and then it is forwarded to the Director of Audits and
Assessments. (TR 531) Editors are used to maintain proper format, grammar and sentence structure. (TR
532,722)

According to Mr. Griffin, Mr. King and Mr. Frostenson, there is an expeciation that assessments are o
remain internal documents to the Laberatory. {TR 544, 587, 723-724) They explained that, although
assessments are not marked "internal use only” or "confidential”, it is expected that they will be kept as
internal documents, (TR 544-545, 587-590, 723-724) Neither Mr. King nor Mr. Griffin are aware of any
written policy explaining that assessments are for internal use only. (TR 608-609, 570) It is also Ms.
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Brittin's expectation that assessment reports are for internal distribution on';y; (TR 828-836)

Mr. Griffin, Mr. Frostenson and Ms. Brittin explained that there may be safety, logistical or security
reasons why the group may not be able to enter a particular facility during an asssssment. (TR 524-526,
720, 827) Mr. Griffin stated that if the group is denied access to a certain area, they will have the group
leader speak with the group leader of the facility 10 be evaluated. (TR $26) If that does not resolve the
problem, they "elevate it” to the division directors. (TR 526-527, 737) Ms. Brittin stated that she never had
4n issue pertaining to access that could not be resolved. (TR 828)

[Page 5]

Mr. King, Mr. Frostenson and Mr. Loud indicated that if there were imminent safety issues uncovered,
they should immediately be brought to the attention of members of the assessed organization. (TR 606,
718, 1163-1166) This way, the members of the assessed organization can begin addressing those issues
before the assessment report comes out. {TR 606)

According to Complainant, a prooess was established whereby he would "co-manage the assessment.”
{IR 1129} Complainant stated that he co-managed the assessments invelation to the quality assurance
topic as it related to the assessment. (TR 1129) He further explained that he assisted Mr. Griffin in the
planning and scheduling. (TR 1130) He, along with Mr. Griffin, would introduce the quality assurance
topic and address the quality assurance aspects of the assessment. (TR 1130) He would also make a special
out-brief specifically just for the topic of quality assurance. (TR 1130) Complainant stated that Mr. Griffin
gave him full authority to deal with the QA part of the assessment. (TR 1120)

However, Mr. Derkacs stated that he never appointed anybody, including Complainant, an assessment
co-team leader for an independent assessment. (EX W at 11-13) He stated that no one else would have the
authority 1o appoint a co-team leader while he was the group leader. (EX W at 13) However, Mr. Derkacs
did explain that QA audit leader would be a fair term to use for Complainant, in connection with the RAB
Andit Logs, but that was not the same thing as a team leader at LANL, (EX W at 24) Complainant had
significant responsibilities because of his subject matter expertise in the area of quality assurance. (EX W
at22)

Complainant pointed out that the RAB Audit Logs, which provide evidence and documents the
certification to the XSO 8000 quality requirements, indicate that he was the lead anditor on June 3, 1996,
June 27, 1596, September 14, 1996 and October 7, 1996, (TR 184-185; CX 17) The logs were signed by
Me. Derkacs, who was Complainant's group leader at the relevant times. (TR 184-185) The logs also
indicate that Complainant was a lead auditor on July 16, 1997, and it was signed by Mr. Loud, who was
Complainant's group leader at that time. (TR 185) Complainant explained that the term "lead auditor” used
inthe RAB Audit Logs is equivalent to a team lead assessor in AA-2 parlance, and that the AA-2 logs
should list him as a team leader for some of the assessments for which he is listed as a lead auditor in the
RAB Audit Logs. (TR 348-349; CX 17)

Mr. Derkacs explained that the RAB Audit logs were to document Complainant's participation in audits
and assegsments so that he could be certified a QA audit leader. (EX W at 15; CX 17) He further explained
that Complainant had a leadership role for QA, but he was not a team leader. (EX W at 19) According to
Mr. Derkacs, for AA-2 purposes, Complainant was the subject matter expert for quality assurance. (EX W
at 19) For the purpose of the RAB certification, Complainant had the total responsibility for the QA. (EX
W at 19-20). Mr. Derkacs explained that by signing the RAB Audit Logs, he was saying that, for purposes
of that organization, Complainant was fulfilling a role that was similar enough to what they were looking
for. (EX W at 35)
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[Page 6]
B. BUS Assessment

Complainant received the Business Operations Division (BUS) assessment to lead in mid-1994. (TR 267;
EX W at 7) He was assigned as the team leader to assess the status of the safeguards of the security
program, the quality assurance program and the environmental program as applied to the division's
operations. (TR 74) Complainant explained that for the two years preceding 1996, "the Laboratory had

experienced what many considered an epidemic of events that were accidents."? (TR 75)

According to Complainant, the duties of a team leader are to coordinate the planning of an assessment,
collect information, provide guidance to the team, coordinate the team in its interface with their respective
organizations, and then prepare a report. (TR 268-269) He further explained that it is the team leader's
responsibility to get to the point of drafting the report, next it would be subject to peer review, and from
there "it was pretty much the editor who was responsible for the editing and getting that report edited” to
the point where the group leader can send it out as a draft to the assessed organization. (TR 270-271)

Complainant stated that his report was ready to go out as a draft in the early part of 1995, but it was held
back by Mr. Derkacs, who at the time was the group leader of AA-23 (TR 270; EX W at 4-5) According to
Complainant, Mr. Derkacs, informed the group that no reports would be going out without a person in
authority reviewing it. (TR 270)

Complainant wanted to get the BUS assessment out because of the epidemic of accidents, and because he
did not see any action from management to address the issue. (TR 1142) He stated that a closing
conference would not have served the same purpose as the issuance of the final report. (TR 1142) He
explained that the out-brief is to give the assessed individuals, and line management, a "heads-up.” (TR
1143) He further explained that "soft issues”, those relating to human behavior, large expenditures and
coordination among a number of divisions, would require a detailed information that could only be
provided by a final report that has verified data. (TR 1143)

Complainant's primary concern was in relation to applying "a configuration management/as-built
program to activities, to maintenance and construction in particular." (TR 81) He explained that
"configuration" means that the routing of any process or the installation of a structural element be known
and depicted on drawings appropriately as it exists in the field. (TR 82) The "as-built" refers to the
drawings and documents that relate to that work being kept updated to reflect the configuration as it
actually exists. (TR 82) Complainant explained that because no configuration/as-built program was in
effect, individuals were cutting through walls and floors and encountering electrical wires. (TR 82) He
further explained that the need for as-built configuration design is not limited to the business office. (TR
1143-1144)
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Ms. Brittin was contacted by Carol Smith, the customer€ of the assessment, who stated that she was
annoyed because it had been a long time since the assessment was done and no report had been produced.
(TR 822, 840-841) Ms. Brittin contacted Mr. Derkacs to find out about the report. (TR 841) Mr. Derkacs
provided a copy of the report dated January 10, 1996, which Ms. Brittin did not think was well written.
(TR 842-844; EX H-19) She also found no obvious health and safety issnes in the report. (TR 851, 916;
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EX H-19) Ms. Brittin read through the report, tried to express her concerns, and sent it back to Mr.
Detkacs. (TR 844) According to Ms. Brittin, Complainant had the principal responsibility for the report
because he was the team leader. (TR 845) Drafis of the report were sent back and forth between Ms. Brittin
and Mr. Derkacs. (TR 845)

Ms. Brittin was also contacted by James F. Jackson, the Deputy Director of the Laboratory, who wanted
to find out if there was a report that was being held up. (TR 838) She informed him that when she got
something she felt she could sign, the report would be released. (TR 838)

Complainant explained that he would receive comments from Mr. Derkacs or Ms, Brittin, and he would
address them, and M. Derkacs and himself would address the resolution of the comments. (TR 276; CX
36; CX 37) Mr. Derkacs would then pass on the comments to Ms. Brittin, or Complainant would annotate
it for Mr, Derkacs. (TR 276; CX 36; CX 37)

According to Complainant, on January 31, 1996, Mr, Derkacs called him into his office to discuss
Complainant's salary increase notification. (TR 73) Complainant testified that Mr. Derkacs told him that he
would be receiving only a 2.0 percent salary increase, and that the determination was predicated perhaps on
the delay in getting out the BUS assessment.Z (TR 74) Complainant responded fo Mr. Derkacs in a memo
dated March 22, 1996. (TR 75-76; CX 2) The memo stated, in relevant parts, as follows:

Iresponded by stating that I did not accept the reason given since the issues and constraints that
delayed the report were out of my control and the fact that I was not the only assessor experiencing
these constraints. Please sce attachment 1 for more detail on the constraints that have caused the
delay in the issuance of the BUS Assessment. I ¢laborated on the fact that the underlying reason the
report has been delayed is because of the extent of editing that has occurred from the many reviews
of the report. In essence you and the Director of Audits and Assessments have continued to edit your
own editing. Most importantly, I called to your attention the fact that what has been overlooked is
the substance and significance of the topics the report tries to communicate. The perspective I gave
you relfated to the several accidents that the Laboratory operations has experienced in the last two
years. What has been overlooked is the fact that my reports have consistently pointed out the many
deficiencies in the management of the Laboratories' "work process" and implementation of the
"Quality Assurance Program" 1 pomled out the fact that the Laboratory may be vulnerable since the

report has highlight piness that is a contributing factor to the occurrence of the
accidents and management has not demonstrated the necessary aggressiveness in correcting these
noted shortcomings.
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You in turn responded by stating that we should not disclose to the public the information revealed
by the assessments since this information can be considered privileged and confidential. I pointed
out that Secretary O'Leary has announced that the Laboratory no longer operates under the veil of
secrecy. Besides there are professional ethics, moral and legal issues that may impact us if we
knowingly suppress potentially damaging and life threatening information.

(CX 2) According to Complainant, Mr. Derkacs was "very nervous” that he would go to the public with his
concerns. (TR 77) Complainant sent 2 copy of the memo to Katherine Brittin, and to Mr. Jackson. (TR 79)
Ms. Brittin did not respond to Complainant's memo. (TR 86, 837)

Ms. Brittin received Complainant's March 22, 1996 memo to Mr. Derkacs. (TR 917) She indicated that
the memo did reference health and safety issues. (TR 917-919) However, Ms. Brittin noted that
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Complainant did not tie the health and safety issues to the findings he had in his report. (TR 920) Ms.
Brittin did not discuss the health and safety issues with Complainant, although she did discuss them with
M. Detkacs. (TR 920-921) Ms. Britiin explained that it is her job "to advise management about the state of
the environmental, safety end health programs”, and it is "management's job to ensure protection.” (TR
922)

Ms. Brittin stated that if Complainant had major concerns about health and safety issues, she would
expect him to raise them immediately with the Business Operations Division. (TR 863) She also reiterated
that if Complainant had significant health and safety problems, he should have raised them with her. {TR
917)

On April 18, 1996, Ms. Brittin sent memos to Complainant and Mr. Derkacs indicating that she was
disappointed in the way the report had gone because it did not appear that they were addressing her
comments. (TR 277-278, 845-848; EX Q, EX R) Ms. Brittin explained that she was not trying to change
the contents of the report, but she was concerned that Complainant had not expressed his thoughts very
well. (TR 848-849)

Mir. Frostenson stated that he was asked by Mr. Derkacs in June of 1996 1o help in the rewrite of the BUS
assessment report. (TR 770) Mr. Frostenson was to try and answer Ms. Brittin's comments. (TR 771) Ms.
Brittin's concerns were that the findings be "stated clearly and supported.” (TR 773)

According to Mr. Frostenson, when he spoke with Complainant sbout the BUS assessment, Complainant
told him that he did not want anything to do with it and he did not
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care if it ever got out. (TR 772) M. Frostenson stated that he did not change the factual content of the
report, but that he reorganized the material in the report so that it was understandable. (TR 773-774) He
believed he included all of Complainant's findings and observations, and that he did not water down
Complainant's findings. (TR 774) Mr: Frostenson did not recall any particular significant safety concerns
in the report. (TR 777)

At the point Mr. Frostenson thought that the report would be acceptable to Ms. Brittin, he asked
Complainant to go through the report with him. (TR 775) According to Mr, Frostenson, Complainant was
reluctant to assist. (TR 775-776) Complainant explained that, throngh the editing process, the substance of
the report changes because “either there's not enough explanation to capture the true reality of the finding
that we're trying to portray or in the course of a two-year period you have so much iteration in the writing

that after a while it doesn't become my finding.” (TR 279; TR 8782

Mr, Frostenson stated that the rewrite took approximately a week and a half. (TR 777) Complainant was
not called into any meetings with Mr. Frostenson and Ms. Brittin when Mr. Frostenson was rewriting the
BUS assessment. (TR 799, 850) The BUS assessment report was finally distributed on July 9, 1996, (TR
277,776, 850; EX H; CX 4) '

In early 1996, Complainant spoke with Herman Le Doux, the Deputy Area Manager for the Los Alamos
Area Office of the Department of Energy, about his safety concerns. (TR 83; TR 464) Complainant did so
because he did not feel that he was going to get a response to his March 22, 1996 memo.29 (TR 83)
According to Mr. Le Doux, Complainant was concerned about his inability to get a report, dealing with an
addition at the TA-55 plutonium facility, out of Audits and Assessments. (TR 464-465) Specifically,
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Complainant was concerned with the potential for a leak between concrete placements. (TR 465) Mr. Le
Doux explained that the concerns revolved around quality assurance with the concrete. (TR 475) Mr. Le
Doux did not recall discussing the BUS assessment with Complainant. (TR 466)

Mr. Le Doux committed to Complainant that he would get in touch with Mr. Jackson, and inform him of
his conversation with Complainant. (TR 84,469) According to Mr. Le Doux, he did so inform Mr. Jackson,
"{wlithin a day or so." (TR 469) Specifically, he told Mr. Jackson that he met with Complainant, that
Complainant had some concerns about his inability to get his report through Audits and Assessments, and
that Complainant had some concerns about concrete placement. (TR 470) According to Mr. Le Doux, Mr.
Jackson committed to looking into it, although he never heard back from Mr. Jackson. (TR 476) However,
after following up on a conversation, Mr. Jackson indicated to Mr. Le Doux that LANL had followed up on
Complainant's concerns. (TR 470) Mr. Le Doux did not provide anything in writing to Complainant,

although he did tell Complainant that he had spoken with Mr. Jackson.lL (TR 471)
C. Statement of Joe Gutierrez

Complainant received LANL's whistleblower policy in July of 1996. (TR 96; CX 5; EX C-24) He
considered whether it was time to "blow the whistle" given that there did not "appear to be a mechanism in
the Laboratory that [was] working." (TR 96) Complainant was also concerned about how effective the
policy was going to be. (TR 97)
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Siegfried S. Hecker, the Laboratory Director, issued a memo dated Juiy 15, 1996. (CX 6) The memo
stated, in relevant part, as follows:

The purpose of this memorandum is to reiterate and clarify the message that I presented to you this
morning in onr LLC meeting. As a result of the serious safety incident last week, I am instituting
"Safety First Days" at the Laboratory. The features of "Safety First Days" were outlined in the
viewgraph hardcopies that were distributed to you this mormning. In this memorandum I want to focus
specifically on two of the key elements: temporary suspension of work pending internal safety
reviews and obtaining a clear and formal commitment to safety from all workers at this site.

By 8:00 a.m. Tuesday, July 16, 1996, all work at the Laboratory will be temporarily suspended. We
are not shutting down our facilities but rather pausing so we can step back and reexamine the way we
all approach our work. During this suspension, all on-site workers (University of California
employees and all subcontractor employees) will review the safety of their current operations with
their supervisors. This review will include work planning, hazards analysis, safety procedures, and
training. The key questions are: Are necessary policies and procedures in place for the safe
performance of current operations? Are workers properly trained to carry out these procedures? Are
workers actually following procedures they are trained to use? Please note that this temporary
suspension is not intended to determine the adequacy of procedures for current operations but rather
to ensure that procedures exist and are being followed.

(CX 6)

On July 15, 1996, Complainant, as well as all other individuals at LANL, were asked to sign an
Employee Safety Commitment (“ESC") form. (TR 100) On July 17, 1996, Complainant sent a memo to
Mr. Frostenson setting forth his concemns with the ESC. (TR 100; CX 7) Complainant would not sign the
ESC without annotating it, because in his opinion, it required that he take responsibility not only for
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himself, but also for his associates and line management. (TR 101) Complainant felt "uncomfortable” with
signing the ESC as it did not address the responsibilities of management to ensuring workplace safety. (TR
101) Complainant referenced the configuration/as-built problem and the fact that there was no QA program
in place. (TR 101-102) According to Complainant, Mr. Frostenson made a comment that if he did not sign
the ESC, he would be fired. (TR 286)

Mr. Derkacs responded to Complainant's memo in a memo of his own. dated July 22, 1996. (TR 103; CX
8) He indicated that Complainant's questions deserved review,
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and he would forward those questions to Ms. Brittin. (TR 104) Complainant has not heard from Ms. Brittin
with regards to the ESC. (TR 104)

On July 29, 1996, LANL issued a news release entitled "LABORATORY ANNOUNCES
COMPLIANCE WITH CLEAN AIR ACT". (CX 9) The news release announced that LANL had notified
the DOE that it could demonstrate compliance with radioactive air emissions requirements of the Clean Air
Act. (CX 9) Complainant first saw the news release on July 30, 1996. (TR 105) Based upon his knowledge
of the configuration program and the overall quality assurance program at the Laberatory, Complainant
found the claims being made by LANL to be deceptive. (TR 105-106) He felt "very concerned” and he also
felt that there was a "compelling need tc make things right in the public eye and for the public's benefit.”
(TR 106) Complainant felt that be "needed to blow the whistle." {TR 106)

The "last straw” that made Complainant decide to blow the whistle was an article that appeared which
described the incident involving a graduate student who received an ¢lectrical shock while working at the
Laboratory. (TR 106} According to Complainant, management indicated that they were starting to question
the effectiveness of the audit and assessment function because they relied on them to provide information
about problems. (TR 106-107) Complainant expleined that from his past experience in the nuclear industry,
"that told [him] that somebody was looking for a scapegoat and that scapegoat was the audit and
assessment function." (TR 107) As the concerns related to the quality assurance program, Complainant felt
that "it pointed the finger right back at [him] because [he] was the one individual in the Audit and
Assessment Group that focused on assessing and evaluating the effectiveness of the quality assurance
program across the Laboratory.” (TR 107)

After accumulating information, Complainant decided he was on firm footing to blow the whistle. (TR
107-108) Complainant drafied a statement dated October 7, 1996, which set forth his concerns. (TR 108;
CX 27) He tried to convey that many, if not all, of the problems could be attributed to the fact that an
effective quality assurance program had not been implemented. (TR 122) Another related observation in
the statement is that LANL had been informed in many ways about the potential problems that come about
by not having a fully implemented effective quality assurance program. (TR 122) Complainant explained
that quality assurance is applicable to the Clean Air Act activities, (TR 122) Complainant stated that there
was a culture, behavior and attitude of individuals at LANL whereby they were not willing to embrace the
QA requirements. (TR 124)

One of the Complainant's specific concerns he mentioned was that clerical people were doing the QA
function at TA-21, the facility that processes Tritiumi2 , (TR 127) Furthermore, two technicians compiling
air emissions data were not using the same methodology to calculate the emissions, and there was
disagreement as to what was the correct methodology. (TR 130) Complainant also
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indicated that records for the emissions calculations for a complete year could not be located. (TR 131)
Complainant had written an assessment for TA-21, dated March 28, 1995, which included a critique of the
tritium air monitoring system. (TR 132; EX G) He also noted that there was a potential structural weakness
with the plutonium facility, and that there was a potential for gas and/or liquid leakage. (TR 128-129)

According to Complainant, his concerns affected public health and safety because, through his
assessments, he found problems with the configuration of the radionuclide monitoring system. (TR 1148)
He explained that the "individuals responsible for those areas were unaware of the requirements of quality
assurance as applied to those particular monitoring instruments and how to ensure that procedures were in
place and prior to the use of monitoring equipment.” (TR 1148) Complainant agreed that if there were a
power outage because somebody bore through the wall, it could affect the monitoring of radionuclides that
could escape to the public. (TR 1149)

After completing his statement, Complainant had it notarized, and then he delivered it to Citizens

Concerned for Nuclear Safety (CCN S)li , and he mailed it to Senator Jeff Bingaman and Congressman
Bill Richardson. (TR 139) He explained that, although the statement indicated that he was giving
information to CCNS, the press and the New Mexico congressional delegation, he did not give a copy of
the statement to the press. (TR 383) Complainant drew a distinction between the statement itself, which he
did not provide to the press, and the information contained within it, which he expected the press would
inquire into. (TR 383)

On August 27, 1996, Complainant received his performance assessment for the review period covering
the time period of June 1, 1995, to May 31, 199614 (TR 113-114; CX 16)

Also on August 27, 1996, Complainant signed a document entitled UC/DOE National Laboratories Code
of Ethical Conduct for Los Alamos National Laboratory Audits and Assessments Office. (CX 16) The
document was first presented to Complainant at the time of his performance assessment. (TR 308)
Complainant signed the document, indicating that he would abide by the Code Of Ethical Conduct, "with
the exception of items 2,3 and 4." (CX 16) Those items state as follows:

2. Exhibit loyalty in all matters pertaining to the affairs of the University of California, the Los
Alamos National Laboratory, and the Audits and Assessments Office, and will not knowingly be a
party to any illegal or improper activity.

3. Maintain independence in attitude and appearance on all matters which come under review, and
refrain from entering into any activity which may be in conflict with the interest of the University of
California, the Los Alamos National Laboratory, or the Audits and Assessments Office, or which
would impair or be presumed to impair their professional judgment in carrying out objectively their
duties and responsibilities.
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4. Be responsible for ensuring due care to prevent improper disclosure of in-strict confidence or
privileged information acquired in the course of their duties, and shall not use such information for
personal gain, nor in a manner which would be contrary to law or detrimental to the welfare of the
University of California, the Los Alamos National Laboratory, or the Audits and Assessments
Office.
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(CX 15) Complainant took issue with iterns two, three and four, because he believed the first commitment
of the Laboratory and the University of California is to ensure public safety. (TR. 310) He found the
statements calling for loyalty in all matters to the Univessity of California, LANL and the Audits and
Assessments Office to be "very confining and limiting.” (TR 311}

Complainant asked to speak with Congressman Richardson and Senator Bingaman after he sent them
copies of his October 8, 1996 statement, but he did not receive a response. (TR 288) However, he also
indicated that at some point, he did have an opportunity to speak with them about his concerns. (TR 289)
Complainant did not personally give a copy of the statement to the Laboratory, and no one in line
management ever discussed the statement with him. (TR 290-2%1)

Complainant considered Congressman Richardson and Senator Bingarman to be proper authorities to
contact regarding his concerns, pursuant to the policy set out in the Administrative Manuai. 12 (TR 367-
368; EX C-21) Complainant explained that he did go to DOE about his concerns, but that "basically
nothing happened.” (TR 368-369) He further explained that he was told that the DOE did not have the
personnel to deal with his concerns, and that the DOE "would get to it when they got to it." (TR 369)
Complainant was also concerned with the fact that DOE was a party in the CCNS suit. (TR 369}
Complainant had similar concerns about going to the EPA. (TR 369}

Complainant explained that it would be his expectation that if he released 2 document stamped
confidential, he would be called in to discuss the policy violation, and if the situation warranted, he could
be fired. (TR 370-371) Complainant indicated that none of that happened. (TR 371)

According to Complainant, he never provided a copy of his October 7, 1996 statement 1o anyone other
than Congressman Richardson, Senator Bingaman and CCNS, (TR 375) He explained that his intent was to
"surface the concern [he] had to the public”, and it was his expectation that by giving it to CCNS, he could
got his concerns to the court. (TR 375-376) He also explained that he had raised his concerns on numerous
occasions, but he was confronted by a "stone wall.” (TR 376-377) Complainant felt that he had done all he
could do. (TR 377)

[Page 14]

James Coughlan, the LANL Program Director at CCNS, stated that Complainant contacted him
somstime after July 30, 1996, and he met with Complainant "up to 2 hailf a dozen times.” (TR 401} M.
Coughian explained that the substance of the meetings with Complainant "pertained to quality assurance
programs at Los Alamos” in general, and specifically to "quality assurance programs relative to Clean Air
Act compliance.” (TR 402) He was informed by Complainant that "essentially because quality assurance is
an integral part of Clean Air Act complance and that those guality assurance programs were inadeguate,
that essentially the Laboratory was not in compliance with the Clean Air Act even after it claimed it was.”
(TR 402)

According to Mr. Coughlan, in April of 1996, Judge Mechem ruled that LANL was not in compliance
with the Clean Air Act, and he directed the parties to negotiate. (TR 402) A settlement conference took
place on October 28, 1996, before Judge DeGiacomo. {TR 404) At that time, CONS submitted a document
to Judge DeGiacomo, at his request, outlining their position. (TR 404) One of the attachments to that
document was Complainant's October 7, 1996 statement. (TR 405; CX 27) Mr. Coughlan stated that he
personally had no way of checking Complainant's accuracy before submitting Complainant's statement to
Judge DeGiacomo. (TR 418) However, he did believe Complainant's statement was corroborated by the
court ruling, (TR 421-422) Mr. Coughlan stated that, as far as he knew, nobody from CCNS distributed
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Complainant's statement. (TR 414)

With regards to Complainant's October 7, 1996 statement, Mr. Frostenson stated that, in his experience,
QA assessors are not demoralized or reluctant to write up the true severity of their findings. (TR 780; CX
27; EX N) He also stated that neither himself, nor anybody on his team, has ever been reluctant to write up
the true severity of their findings or downplayed the seriousness of operational deficiencies. (TR 780)

Ms. Brittin saw Complainant's statement, after it was faxed to her office from the Public Affairs Office,
which had received it from a reporter. (TR 870) Ms. Brittin gave the statement a cursory reading, as she
had personal matters to attend to, and she never discussed it with Complainant. (TR 871) However, she
stated that she did briefly discuss it with Mr. Loud. (TR 871-872)

Ms. Brittin noted that in Complainant's statement, he claimed that he had written an assessment for TA
21 which included a critique of the tritium air monitoring system, that sat on the Director's desk for over a
year. (TR 906; EX N; CX 27) Ms. Brittin indicated that the final assessment report for the assessment
Complainant referred to went out on March 29, 1995, five months after she arrived at LANL. (TR 906-907;
EXG) .

Ms. Brittin stated that she did not have a concern with Complainant going to CCNS or being involved
with the Clean Air Act lawsuit. (TR 961) She added that she would have a concern if Compiainant was
"using our material if it's connected with a lawsuit." (TR 962}
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D. Santa Fe New Mexican Article

On October 28, 1996, Complainant sent an e-mail to Mr. Derkacs in response to concerns from line
management at TA-21 regarding the validity and value of assessments provided by Complainant's
assessment of the Tritium Science and Fabrication Facility (TSFF). (TR 361-362; CX 32; EX G)
According to Complainant, during the stand down, line management found approximately one hundred and
forty-four deficiencies. (TR 362) In the e-mail, Complainant explained that the reason those deficiencies
were not detected by his asscssment team was because "specifically we were not allowed to go into that
room,"16 {TR 362) Complainant further explained that "when we did walk through that room we were told
not to write up anything related to what we saw in that room." (TR 362) Complainant also noted that the
QA people assigned to TSFF do not have the requisite training as required by LANL quality management
and the Code of Federal Regulations. (TR 363)

Complainant was contacted by Keith Easthouse, of the Santa Fe New Mexican, a day or two before
October 28, 1996. (TR 141) Complainant granted an interview because he had a "nagging concern” that the
public was not being given adequate notice of the status of the problems of which he was aware. (TR 141)
Complainant did not notify the Public Affairs Office, as required by AM 707, before he spoke with Mr.
Easthouse. 1 (TR 238; EX C-16) Nor did he seek authorization to release information from his assessments
to Mr. Easthouse. (TR 240)

On October 28, 1996, the Santa Fe New Mexican published an articie entitled "Inspection system takes
big cuts when lab works on safety". (CX 10; EX E) Complainant was quoted as stating that "[t]he internal
audits and assessments process is not independent, nor is it functioning." (CX 10; EX E) Complainant
explained that under a new approach, the Audits and Assessments Office would be limited to
"administrative" evaluations. (CX 10; EX E) He also explained that it appeared inspectors would be limited
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to reviewing the evaluations of facilities provided by the managers of the facilities, a situation Complainant
likened to the fox guarding the henhouse. (CX 10; EX E) The article also referenced Complainant's
statement that he submitted to CCNS. (CX 10; EX E)

Although the article refers to Complainant as a "lab inspector”, Complainant stated that he did inform the
reporter that his official title was an assessor. (TR 222) He also stated that information relating to 2 June
Laboratory meeting was not provided by him. (TR 223} Complainant explained that his allegations of
defects in a concrete wall came from the assessment of the TA-53 plutonium facility. (TR 226) He also
explained that his statement, that assessors*& were not allowed in certain areas, related to the TA-21
facility. (TR 228) Complainant explained that he addressed his concerns regarding access to Mr. Derkacs
and Mr. Griffin, who was the team leader for that assessment, (TR 230) He did not take his concerns to Ms.
Brittin, as the approach "has always been to follow the chain of command and to approach by
administrative policies and address it through your immediate supervisor.” (TR 231-232, 881)
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Complainant explained that he used information from the Gas Generation Matrix assessment in his
statement to the newspaper that the WIPPL2 data was unreliable. (TR 1135-1136; CX 34) According to
Complainant, the software that was being utilized for processing the data in the computer was found to be
unreliable and ineffective. (TR 1132) He also indicated that the calibration records were not traceable to
specifications or devices, and that the procedures for calibrating the pressure transducers in the install
position were not available. (TR 1132; CX 34) Complainant explained that he based his statement on the
results of "four or five experiments” in which he participated, wherein the experiment was assessed relative
to the quality assurance program that was being applied. (TR 1136)

According to Complainant, after the article came out in the Santa Fe New Mexican, nobody in
management made any reference to it. (TR 143; 242) The first time that anyone talked to Complainant
about the newspaper article was when he reviewed his performance assessment in August of 1997. (TR
143-144)

Mr. Griffin réad the article in the Santa Fe New Mexican when it first came out, and he stated that he was
"angry" because he felt like his "whole group had been betrayed because we were under the impression that
what we wrote in our reports and what we advised top management was proprietary information at least, to
be shared only with the Lab management and within program managers at the Laboratory.” (TR 534; CX
10; EX E) However, Mr. Griffin never spoke with Complainant about the article. (TR 565) Mr. Griffin felt
that the article was "inaccurate” and it "reflected on our capability to determine what was important and
whether it was the kind of information that should be aliowed into the general domain.” (TR 534) Mr.
Griffin explained that there was an expectation of confidentiality. (TR 535)

Mr. Griffin felt the allegation, that inspection teams were not allowed access into certain areas because
the Laboratory was trying to hide things, was not true, (TR 536) He explained that access has been denied
only for operational and security reasons. (TR 536) Mr. Griffin also stated that there were some statements
made by line managers that he felt were inaccurate because they gave the impression that Audits and
Assessments were merely a watchdog group. (TR 537) He felt that this "degraded the effectiveness of our
organization.” (IR 537}

Mr. King read the article, and he was concerned that the statements being made were inaccurate. (TR
592; CX 10; EX E) Mr. King explained that "there was my feeling that there was no substance to the
ailegations of the statements being made”, and he did not *remember seeing substantive documentation to
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support them." (TR 593) Mr. King stated that, even if every statement in the article were true, he would
have a similar reaction because he felt it was "something that the management needs to address not the
newspaper.” (TR 593) Mr. King stated that "[w]e're servants...we're not enforcers.” (TR 593) He explained
that "we discover information and we present it to
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the Laboratory for them to determine how best to handle that information." (TR 593-594)

At some point, Ms. Brittin did see the article in the Santa Fe New Mexican. (TR 872, EX E; CX 10) She
was concerned that similar assessment materials were in the paper, that the assessments were considered
for internal use only, and that assessors were giving press interviews which did not appear to have been
through official LANL channels. (TR 873) She was also concerned that Complainant was quoted as saying
that the internal audit and assessments process was not independent or functioning. (TR 873) Ms. Brittin
explained that if the assessed organizations do not think the assessors can be objective and fair and give
them a balanced perspective, then they will not rely on the reports. (TR 874)

E. Santa Fe Reporter Article

Complainant was next quoted in an article from the Sante Fe Reporter entitled "The Truth About the
Stacks", which appeared in the January 15-21, 1997 edition. (TR 144; CX 11; EX D) Complainant
explained that the article tried to "characterize the facets of the true status of the air emissions program as it
is at the Laboratory." (TR 145) It was noted in the article that Complainant found that two technicians
compiling air emissions data at TA-21 were not using the same methodology to calculate emissions, and
that records for the emissions calculations for a complete year could not be located. (CX 11; EX D) It was
also noted that Complainant found a defect in the concrete walls of the plutonium processing facility, and
that gases could escape the building without being recorded by the air monitoring system. (CX 11; EXD)
Complainant was quoted as follows:

The Lab is accustomed to doing what it wants without being held accountable. It suppresses
information. It fabricates information. And it destroys information (using) using (sic) half truths, lies
and slick marketing,

(CX 11; EX D) Complainant made this statement at a press conference held to announce that a settlement
had been reached in the Clean Air Act case.(TR 145) Complainant explained that, attending the press
conference, were representatives of CCNS, LANL, DOE and perhaps the University of California. (TR
148-149) He specifically stated that Denny Ericson, the Division Director for the Environmental Safety
and Health Division at the Laboratory was present. (TR 148) According to Complainant, Mr. Ericson did
not make any remarks to him regarding his participation in the press conference. (TR 150)

In the article, Complainant referred to "shabby" practices. (TR 151) He elaborated on this by explaining
that the quality assurance programs "are in a state of disarray", that there is a fair amount of tuover in
people, that individuals are dissatisfied, and programs as a whole are ineffective. (TR 152)

Complainant explained that his remarks in the article came from both an interview and the January, 1997
press conference announcing the settlement in the Clean Air Act case. (TR 243-244) He further explained
that he specifically mentioned to the reporter that it was
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the QA aspect of the Clean Air Act in which he was considered an expert, although the article simply refers
to him as an expert on the Clean Air Act regulations. (TR 247) Complainant stated that he did not release
any of his ts to anyone, including the reporter who wrote the article in the Santa Fe Reporter.
(TR 254) Complainant does believe he comumented to the reporter on the 1995 assessment of the plutonium
processing facility. (TR 255-256) Complainant indicated that references in the article to "pervasive
evidence of QA non- compliance” and "disdain for QA requirements” probably came from his October 7,
1996 statement, rather than from a discussion with the reporter.@- (TR 256-257) Complainant did not give
the reporter any documented proof, although he made the statements from his own knowledge of
information. (TR 258)

After the article came out, Cornplainant had no discussions about it with Mr. Hecker, Ms. Brittin or Mr.
Derkacs. (TR 259-260) Complainant did speak with Mr. Jackson about his concerns in a meeting in June or
July of 1997, although they did not speak specifically about the article in the Santa Fe Reporter. (TR 260}
Complainant stated that he did not receive any oral or written counseling after the article came out,
although there were some "snide remarks” in passing from Mr. Derkacs. (TR 261) Complainant noted that
the articies from the Santa Fe New Mexican and the Santa Fe Reporter had been circulated throughout the
Laboratory, so he had a "suspicion” that Mr. Loud was aware of their contents. (TR 293)

In an article from the Albugquerque Journal North dated January 15, 1997, Complainant was quoted as
follows:

They were doing some monitoring but it was a very cursory kind of monitoring, and there were no
processes in place to verify the quality of the data.

(CX 12) He stated that nobody spoke with him about his quote in the article until ‘August of 1997. (TR
153)

Mr. King read the article in the Sanza Fe Reporter, and he stated that he was "concerned over the fact that
there had been a number of evaluations done by the Laboratory about the stack emissions and at no point
had we exceeded the limits established by the EPA." (TR 595-596; CX 11; EX D) Mr. King did not speak
to Complainant about the articles in-the Santa Fe Reporter or the Santa Fe New Mexican. (IR 612- 613)

M. Frostenson read the article in the Santa Fe Reporter. (TR 726; EX D; CX 11) He was "surprised”
about the arlicle, because Complainant was quoted in the article, and he made a number of statements with
which Mr. Frostenson did not agree. (TR 728-729) Specifically, Mr. Frostenson stated that he does not
believe that Complainant is an air quality expert, nor has he been used as a subject matter expert in the
Clean Air Act. (TR 729) He also stated that he does not believe that LANL suppresses information. (TR
729) Mr. Frostenson believed that the assessors’ credibility would be impaired because the
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statements were not factual. (TR 731) He explained that the assessors’ relationship with the assessed
organization would be jeopardized if the press is given information prior to their having an opportunity to
correct any problems. (TR 731)

Ms. Brittin saw the article in the Sante Fe Reporter. (TR 882; EX D; CX 11) She was concerned that one
of the assessors was being quoted in the article, that there were some inaccuracies and that it would have an
effect on the ability of assessors to do their job. (TR 882) She did not speak to Complainant about the
article because she was out of the Laboratory a lot of the time on personal matters from September of 1996
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through May of 1997. (TR 883) Ms. Brittin stated that Complainant is not considered, in the AA office, to
be an expert in the Clean Air Act. (TR 883) She also stated that she has not experienced disdain for QA
programs from the director on down the line. (TR 884) 1t has not been Ms. Brittin's experience that LANL
does what it wants without being held accountable. (TR 885) According to Ms. Brittin, Complainant has
never come to her with such complaints. (TR 885-886)

Mr. Loud recalled seeing the article in the Santa Fe Reporter. (TR 979; EX D; CX 11) He was
“surprised"” and "saddened to some degree” because he believed it would have a detrimental impact on the
group. (TR 980) He explained that by detrimental impact, be meant that it might cause an adversarial
relationship between the assessors and customers. (TR 980-981) He also explained that he was surprised
because he did not "realize that there was an issue brewing that would result in public disclosure." (TR
980)

F. Objections to Complainant's Participation

At some point after the article in the Sante Fe Reporter came out, Mr. Griffin stated that he heard from
Dennis Carathersdl , the Facility Manager at Facility Management Unit 70, and Shirley O'Rourke, the QA
advisor associated with the WIPP Projects at CMR. (TR 538) According to Mr. Griffin, in August or
September of 1996, Mr. Carathers remarked that this kind of airing of the Laboratory's laundry in public
was unacceptable and he did not want any AA member to participate in reviewing his facilities again22
(TR 539) Furthermore, Mr. Carathers stated that, in particular, he did not want Complainant. (TR 539) Mr.
Griffin also explained that, in a meeting in December of 1996, Mr. Carathers stated that he did not want
Complainant performing an assessment. (TR 539) Although, Mr. Carathers initially stated that the AA
group could not be trusted, he later limited this to Complainant. (TR 539) According to Mr. Griffin,
Complainant could not be trusted because there were statements in the article that related to the TA-21, the
tritium facilities, which may or may not have been true. (TR 540) Mr. Griffin explained that it was Mr.
Carathers' belief that "he should be given the opportunity to work out the solutions to the problems without
having input from the public.” (TR 540)

Mr. Griffin removed Complai from the t of Mr. Carathers’ organdzation. (TR 542) He also
advised Mr. Derkacs that he would be unable to use Complainant )
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in projects associated with WIPP, or at least projects with which Bobby Villarreal and Shirley O'Rourke
were associated, becauss “they did not trust and did not want to have him gathering information that could

possibly be released to the public at a later date."%2 (TR 542)

On February 10, 1997, Mr. Griffin sent an e-mail to Mr. Derkacs, (EX L-6) According to Mr. Griffin,
John Ruminer of ESA-DD requested that Complainant not be used on the team for the ESA Hydro
build-up assessment because Mr. Carathers of ESA-FM objected to Complainant being on the team. (TR
554; EX L-6) On February 12, 1997, Ms. Brittin reccived an e-mail from Mr. Derkacs wherein Mr.
Derkacs asked Ms. Brittin to talk to the ESH Division in order to get a quality assurance person, other than
Complainant, for an assessment. (TR 887; EX L-6) Ms. Brittin stated that not too many such requests are
made. (TR 888) M. Griffin explained that he had to hire someone inside the Laboratory to take
Complainant's place because he was acceding to customer complaints. (TR 567) Mr. Griffin did not think
that the replacement was as qualified as Complainant because she did not have the qualifications of
working with nuclear materials that Complainant had. (TR 568) Mr. Griffin stated that he never spoke with
Complainant about the complaints made by Mr. Carathers or Ms. O'Rourke. (TR 566-567)
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Mr, King stated that, after the articles came out, several line organizations expressed concerns over the
fact that the information was given to the media, and they did not wish Complainant to be involved in
assessments of their organizations, (TR 597) He explained that giving the information to the media
"viclates the confidentiality that we have tried to establish so strongly.” (TR 597) According to Mr. King,
Bobby Villarreal and Shirley O'Rourke both "were concerned over the fact that they had very sensitive
programs and they did not wish to have what they were doing be the substance of a newspaper article." {TR
597-598) Mr. King further noted that there was a LANSCE organization that had concerns of a similar
nature. (TR 598) He explained that neither organization wanted Complainant to return to their
organizations because they were concerned that he was not going to maintain confidentiality. (TR 598-599)
Mr, King explained that he was concemed about the complaints he received because it would impact the
activities he planned for Complainant, and "it brought 2 problem of credibility to the rest of the people
coming out to do assessments.” (TR 599)

Mr. King explained that be acceded to the requests to keep Complainant of the assessment teams, and he
brought in other qualified individuals to the team. (TR 600-601)

Mr. Villarreal is a team leader and project manager at LANL, as well as being the project leader on many
prajects. (TR 640) He is also the project manager for three WIPP programs. {TR 640) Mr. Villarreal read
the article in the Santa Fe New Mexican, and he was upset with it. (TR 646-647; CX 10; EX E) He
explained that "whenever things get into the paper on the information involving WIPP, a little knowledge
can be a dangerous thing." (TR 647) He further explained that "we have to spend a great deal of time trying
to respond to a lot of questions that people raise because they have very little
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information.” (TR 647) Mr. Villarreal noted a particular statement in the article, that WIPP could be
producing data that is not fully compliant, as disturbing. (TR 647)

After the article came out, Mr. Villarreal called the AA-2 office to confirm the source of the information.
(TR 652) Following that, he instructed Shirley O'Rourke, the quality assurance manager, to request that
Complainant not be part of the next requested assessment because he did not want "this kind of information
leaking out to the press under an internal audit that we have requested." (TR 653) Mr. Villarreal indicated
that he was not trying to improperly manipulate an audit team by making this request. (TR 653) Rather, his
primary concern was for his sponsor and customer. (TR 653)

Mr. Villarreal indicated that he judged Complainant without talking to him about why he made the
statements attributed to him in the Santa Fe New Mexican article. (TR 664) He explained that the
statements in the article were dangerous because it would become a problem for his sponsor, the Carlsbad
Area Office of the DOE. (TR 665) The article was also a concem because Mr. Villarreal would have to
take time to respond. (TR 666)

Mz Villarreal had an expectation of confidentiality with the assessors, but this was not in writing, (TR
668) He agreed that there were not any details regarding the WIPP project in the article, but he added that
"a little knowledge can be taken the wrong way." (668-689) Mr. Villarreal explained that the article, in
stating LANL used inadequate quality assurance, made "an encompassing and negative statement about the
quality assurance procedures” being used. (TR 671)

Shirley O'Rourke is the Transportation Program Manager at LANL. (TR 675) She recently returned to
this position after spending six years in quality assurance working for the Source-Term Test Program
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(STTP), which is a WIPP program. (TR 675) Ms. O"Rourke read the article in the Santa Fe New Mexican.
(TR 682; EX E; CX 10) She noted that she was not happy with a paragraph which stated that LANL used

dequate guality proced related fo an experiment for the WIPP program, and that the
regults of the experiment could not be certified or relied on. (TR 683) Specifically, Ms. O'Rourke stated
that to the best of her knowledge, there is no question about the results of the experiment. (TR 683)
According to Ms. (YRourke, there were numerous audits, and at no time did anyone ever question the data,
the experimental processes or the methodology. (TR 683) Ms. O'Rourke was not pleased by the article
because it was bad publicity and it was not accurate. (TR 684) She also stated that the impact of the article
*casts a doubt on the value and on the validity and of the results and of the work that's being done.” (TR
684)

Ms. ORourke discussed the article with Mr. Viltarreal, and then she called Mr. Griffin, who was the
team leader for the most recent assessment. (TR 687) She told Mr. Griffin that she did not want
Complainant involved in assessments on any projects with which she was affiliated. (TR 687) She
explained that she did not feel that Compiainant could be trusted because he was passing on confidential
information, and because the data he was giving to the newspaper was inaccurate. {TR 687)
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Ms. ORourke explained that her concerns with regards to the article revolved around the fact that it was
“a condemnation of all of the projects of the [WIPP]" and that it was "not specific about what they're
talking about.” (TR 711) She added that the "way the experiments are put together the results and the data,
there's no question about the results or the data.” (TR 711)

Ms. O'Rourke indicated that she was satisfied with Complainant's level of competency and his expertise
when he did assessments. (TR 692) She stated that she never spoke with Complai about the
in the newspaper article, and that she did not know what he based his statements on. (TR 693-694)

According to Mr. Frostenson, Margie Gavett from CST-7 asked that Complainant not be used on an
agsessment that was being planned. (TR 731-732) Ms. Gavett did not want Complainant because she did
not want to read about her problems in the newspaper. (TR 732) Mz, Frostenson indicated that he found
another qualified quality assurance person to take Complainant's place. (TR 733) He stated thathe
informed Mr. Derkacs of Ms. Gavett's complaint, (TR 734) Mr. Frostenson stated that he never spoke with
Complainant about Ms. Gavett's request that Complainant not be part of the assessment team. (TR 812) He
also stated that he did not try to get access for Complainant. (TR 814)

Ms. Brittin indicated that she is concerned when she gets feedback from assessed organizations relating
to the quality of the assessors work. (TR 962} Ms. Brittin agreed that she was concerned enough about the
feedback from the assessed organizations to allow work to be taken away from Complainant without his
knowledge. (TR 963-964) However, Ms. Brittin later stated that work was not taken away from
Complainant, rather, resources were aligned to better serve the interests of the customers. (TR 969-970)

Mr. Loud, when he came on as group leader in March of 1997, scheduled meetings with all the
employees. {TR 982) According to Mr. Loud, all three team leaders stated that they had negative customer
feedback pertaining to Complainant's participation in certain assessments. (TR 984) He also believed that
all three team leaders stated that they had customers who "requested or demanded” that Complainant not be
used on their assessments. (TR 984) Mr. Loud recalled being told that Complainant was not working on an
assessment because of the customer feedback. (TR 984-986) Mr, Loud stated that he did not do any
independent investigation of what the team leaders to}d him. (TR 985) Howeva', he also stated that some

bers of the d organizations exp! pl to him regarding news media disclosure of
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assessment issues. (TR 1081-1082)

M. Loud did not address the situation because he was not sure how to address it at that point. {TR 986)
He decided that "the best way to deal with it would be in the upcoming performance appraisals.” {TR 986)
Mr. Loud stated that he did not consider disciplining Complainant. (TR 986) According to Mr. Loud, some
of the group was angry about the disclosure and Complainant's actions. (TR 987) Mx. Loud stated that not
using Complainant on assessments "really wasn't an option.” (TR 987) He explained that he
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"couldn't let other people dictate who we used on independent assessments”, and that he intended to use
Complainant as long as he was with the group. (TR 987) Mr. Loud put Complainant back on assessments
within a month or two after he became group leader. (TR 988- 989) Mr. Loud believed that Complainant's
predominant activity, when he was not doing assessments, was reviewing QA manuals and books. 2% (TR
988)

Complainant stated that he never heard about any complaints from the d organizations unti] the
formal hearing, and he was not aware work was being taken away from him. (TR 1154)

G. LANL's Employee Performance Assessment Process

Victoria McCabe is the Office Leader of the Human Resources Policy and Communication Office at
LANL. (TR 424) Her duties are fo "manage 2 function which coordinates, writes and disserpinates
Laboratory policy relating primarily to hwman resources and other types of employee responsibility
matters.” (TR 424) Ms. McCabe explained that an Employee Performance Assessment contains a "matrix”
section, the purpose of which is to "describe the job factors or tasks that are expected of the employee and
to give space for an indication of performance relative to those factors or tasks.” (TR 429; EX C-1} She
also explained that there is a "comments" section, the purpose of which is "for the supervisor or manager to
expound on the ratings that are contained in the matrix.” (TR 430)

If an employee is not satisfied with the performance appraisal, the mechanism set out in AM 109 is for
the employee to approach the next level supervisor or manager and discuss the problem with them. (TR
432) A mediation center is also available to provide for a mechanism for employees and supervisors to
discuss and resolve any differences. (TR 432) Ms. McCabe stated that an ombudsman office opened in the
fall of 1997. (TR 433)

Ms. McCabe explained that the performance appraisal is not considered a disciplinary tool according to
AM 112, (TR 433) However, she also explained that there is a2 correlation between the performance
appraisal and salary, and that both the matrix and the comments section can be taken into account. (TR
434) Ms. MeCabe described the performance appraisal system as "more performance based management
where there are actually goals set out for the employee and some more quantitative measure of whether the
employee has achieved those goals or not.” (TR 435) She explained that the performance appraisal policy
at AM 109 describes "general expectation”, but that it is possible, and likély, to find some deviation in the
process among groups, divisions and managers at LANL. (TR 435-436) .

With regards to AM 729, Ms. McCabe stated that, where an employee believes that the performance
appraisal is a form of retaliation, there is no requirement that they exhaust the internal mechanism available
to review that performance appraisal. (TR 447; EX C- 21) Ms. McCabe agreed that there is no grievance
procedure for an adverse performance appraisal, although a salary action could be grieved. (TR 448) She
also agreed that a comment in a performance appraisal could be taken into account as one of the factors in
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determining an individual's pay increase in a particular year. (TR 449)
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Floyd Segura is presently Project Leader in the Compensation and Benefits Group at LANL. (TR 478)
Prior to this, he was the Group Leader of Compensation and Benefits at LANL. (TR 479) Mr. Segura
explained that LANL is on an October 1 to September 30 fiscal year. (TR 480) Thus, the fiscal year for
1998 begins in October of 1997. (TR 480) He also explained that the salary review exercise for 1998 would
begin in September of 1997, and that a salary increase would become effective in the closest beginning of a
pay period to the fiscal year. (TR 480-481)

With regards to salary review, Mr. Segura explained that the process managers are asked to use is to ook
at their employees and place them into peer groups based on job series?2 , job title and similarities in jobs.
(TR 484) Managers are asked to look at the performance evaluation that was done for that particular year,
look at the employee's performance, their job content which is equal to their total contribution, look at their
salary in alignment relative to the peers within their peer group, and then make salary decisions based on
that information. (TR 484-485) Mr. Segura explained that managers have flexibility within the guidance
given by the Compensation Group. (TR 485) Specifically, he stated that managers have flexibility to place
their people into peer groups as they see appropriate, and to determine raises based on salary alignment,
performance and "those kinds of things.” (TR 485)

The Director's role in salary determinations is to determine what the allocations are going to be for the
four major job-series. (TR 488) The manager's role is to allocate merit funds to each of their groups, and
they have the flexibility to do that based either on the total payroll in-each group or to do it based on other
factors like salary alignment and salary needs within the organization. (TR 489) The group leaders submit
proposals to their division directors on the individual raises of the employees within their groups. (TR 489)

According to Mr. Segura, for fiscal year 1998, the DOE authorized LANL to increase the technical staff
member payroll by four percent. (TR 494) He further explained that because of the performance-based
management salary system, the four percent is just what LANL is authorized to increase the total staff
member payroll. (TR 494-495) Thus, the percentage increase for each individual could be much lower or
much higher depending on their performance, job content and their salary alignment within their peer
group. (TR 495)

Mr. Segura explained that managers should form peer groups so that there are similarities and that the
similarities can be explained to the people in the peer group. (TR 496) He stated that it would be
appropriate to join technical staff members across the division into one peer group, especially if there are a
small number of technical staff members in each group. (TR 496) Once a peer group is formed, you look at
performance, job content and then salary alignment within that peer group. (TR 497) Mr. Segura stated that
factors such as academic degrees and years of experience are less important considerations than the

" performance
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and job content. (TR 497) He also stated that obtaining a degree does not automatically result in a pay
increase, although the obtaining of an advanced degree or special certification are factors that should be
taken into consideration when making salary determinations. (TR 497-498, 504)

Mr. Segura stated that an employee's performance assessment, as well as good and bad comments should
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be taken into consideration. (TR 505) He further stated that if there were any other documents taken into
consideration, they should be shown to the employee. (TR 511) Mr. Segura indicated that in the case of an
assessor, the work to be considered in the salary determination is the assessing work. (TR 513)

Mr. Segura explained that most salary determinations are made at the team level, then the group leader
would review them, followed by review by the division director. (TR 498) He also explained that there is
some review at the director Ievel, but that this review would deal with trends and not individual salary
increases. (TR 498)

Mr. Segura stated that, in most cases, a team leader's salary would be greater than a non-team leader's
salary. (TR 500) Similarly, Mr. Segura stated that employecs with leadership roles would more likely
receive higher salary increases over employees without leadership roles, because those with leadership
roles would have greater job content. {TR 500} He also stated that employees with significantly higher
performance ratings than others would have greater salary increases. (TR 501}

It was Mr. Segura's experience that managers have abused their discretion in making salary
determinations. (TR 506) He stated that it would be improper to use the salary review process tc penalize
someone who blew the whistle on unsafe conditions. (TR 507-508)

Mr. Segura did not know whether an employee's salary determination is grievable within LANL's
employee complaint process. (TR 517) However, he did state that an employee could go to the Employee
Relations Group or the Ombuds Office with salary concems. (TR 518)

H. Complainant's Performance Assessment

On August 8, 1997, Complainant received his Employee Performance Assessment, prepared by Mr.

Loud28, for the review period from June 1, 1996, to May 31, 1997, (CX 14) The performance assessment
contained an "Evaluation Matrix" which listed seven "Job Factors or Tasks." (CX 14) The seven job factors
included; teamwork, customer service, technical/programmatic management, adaptability, tactical goal
support, institutional and organizational participation, and professionalism. {CX 14) Complai received
a "Fully Satisfactory Performance” for each job factor except for technical/programmatic management, for
which he received an "Exceptional Performance." (CX 14) The performance assessment contains a
"Comuments" section, which is required for "Exceptional Performance", "Performance Needs
Improvement” and "Unsatisfactory Performance." (CX 14) Complainant's performance assessment
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contained the following comments;

Joe is a well recognized expert in Quality Assurance and continuously strives to maintain and
enhance his expertise in this area. He recertified as an ISO 9000 Lead Auditor during this period and
is one of only a handful of Laboratory employees to hold this distinction. He has provided leadership
to the group in development of standards and operating practices to increase our effectiveness. Joe
also added to his professional credentials during this period by obtaining a Master of Business
Administration/Technology Management degree.

There was some unfavorable customer feedback during this period regarding the unrestricted
distribution of some of Joe's assessment issues. Since Joe routinely works with customers in
sensitive and service oriented fashion, I am confident that the trust and confidence of these and other
customers can be reestablished through use of new and existing AA/Laboratory channels for issue
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escalation and resolution. I look forward to working with Joe to use these systems to enhance the
Laboratory's ability to identify and correct significant ES&H deficiencies.

(CX 17; EX I) Mr. Loud explained that he included the sentence regarding "unfavorable customer
feedback" because it was true, it was something that needed to be on the record, and it was something
Complainant needed to know about. (TR 1013) It was also included so "we would have an agreement
where we could do a more effective job of what we're chartered to do which is to do internal assessments at
the Laboratory." (TR 1087) Mr. Loud explained that the effectiveness of the organization was at stake
because of customers' concerns that Complainant had gone to the media. (TR 1069)

Complainant was "rather offended” at the manner in which the customer complaints were introduced, as
he had heard no complaints from anyone prior to reviewing the assessment. (TR 155) He asked to be
permitted an opportunity to comment, and then he entered his comments in the appraisal. (TR 155,
1016-1017; CX 14; EX 1-11) Complainant's comment, in relevant part, stated as follows:

The comment about the ... "unrestricted distribution of some of Joe's Assessment issue." ... refers to
my providing input to the Concerned Citizens for Nuclear Safety (CCNS) law suit brought against
the Laboratory.

The Laboratory channels I attempted to utilize to escalate and alert Lab management of my concerns
failed, because line management refused to acknowledge my concerns and denied the existence of
the issues and facts I brought to their attention.

The Court ruled in favor of CCNS and acknowledged my concerns as being valid and corroborated.

(CX 14; BEX I-11)

In response to Complainant's comments, Mr. Loud wrote a note, dated August 27, 1997, to Complainant.
(TR 1021-1022; EX I-12; CX 15) The note stated as follows:
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Joe, I was very pleased we could find common ground during your performance appraisal meeting
regarding the use of group and Laboratory systems for issue identification and resolution. Based on
our discussion, I think we can resolve the customer satisfaction issues we discussed. Regarding the
clarification comments you submitted after our meeting, I want to further clarify that my concerns
regarding customer satisfaction were not related to any involvement you may have had with the
CCNS lawsuit. We didn't discuss this lawsuit during our meeting and I did not even recall your
CCNS participation at that time.ZZ My present concerns and my comments during our meeting were
related to media coverage referencing our internal assessment issues. Understandably our customers
do not want to read about their real and/or perceived deficiencies in media sources such as the Santa
Fe Reporter. We need to be sensitive to these customer concerns and avoid media interaction leading
to such coverage of internal assessment issues. Again, I am confident that the course of action we
agreed to during your performance appraisal will allow us to avoid this type of customer
dissatisfaction in the future.

(CX 15; EX 1-12) Mr. Loud explained that he wrote the note because he felt Complainant’s comments were
inaccurate, and he wanted to correct it for the record. (TR 1022) Mr. Loud's concerns were based on
Complainant's comments in the Santa Fe Reporter, and he was not concerned with CCNS. (TR 1108-1110)
According to Complainant, Mr. Loud indicated that the note would be added to his performarnce appraisal.
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(TR 158)

On September 8, 1997, Complainant sent an e-mail to Mr. Loud regarding Mr. Loud's August 27, 1997
note. (TR 159, 1025; CX 18; EX L-1) Complainant had questions about the "customer concerns.” (CX 18;
EX L-1) He felt that if the note were entered into his appraisal, it would have an adverse action on further
employment, and he felt it did not accurately characterize the situation as it had transpired. (TR 159-160)
In the e-mail, Complainant reserved the right to go outside the Laboratory when people's lives are at stake.
(TR 161; CX 18; EX L-1)

Mr. Loud responded to Complainant's e-mail with an e-mail of his own dated September 25, 1997. (TR
1026; CX 19; EX L-4) Mr. Loud explained that he wanted to make it clear to Complainant that he did not
want to interfere with Complainant's legal rights, but he wanted to reemphasize that he was still concerned
about the issue. (TR 1028) He also explained that he made the comment about not going to the media,
because he "didn't believe that was within [Complainant's] legal rights."ﬁ (TR 1028-1029) Mr. Loud
indicated that he was referring specifically to releasing information that would have been learned from
work within the group. (TR 1029)
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On October 3, 1997, Compiainant prepared a memo documenting a conversation he had with Mr. Loud
regarding his raise. (TR 173, 1030; CX 20) Complainant objected to the negative comments in his
performance assessment relating to customer dissatisfaction. (TR 173-174) According to Complainant, Mr.
Loud stated that he did not have much participation in the performance assessment, but that it was probably
Mr. Derkacs or Ms. Brittin who did. (TR 174) According to Complainant, Mr. Loud indicated that he felt
Complainant contributed more to the Laboratory than was reflected in the raise. (TR 175) Mr. Loud
presented Complainant with a notification of his raise, which was dated September 30, 1997. (TR 176; CX
21) Complainant's raise was 2.75 percent. (TR 175; EX J)

According to Mr. Loud, it was "conceivable" that he told Complainant that he wished the raises were
more, because he did not feel that there was a very big pool to begin with. (TR 1060) He explained that he
does not remember telling Complainant that he had nothing to do with Complainant's salary determination,
although he added that he might have been referring to the size of the pool. (TR 1060) Mr. Loud also did
not recall telling Comp!lainant that he would try to make it up the next year. (TR 1061) He did recall that
Complainant stated that he could do more. (TR 1062) Mr. Loud assumed Complainant was referring to the
fact that he was not being used on some assessments, and he agreed with Complainant's statement. (TR
1062) Mr. Loud indicated that he was not commenting that Complainant's contribution was actually greater
than that which was reflected in his pay increase. (TR 1062-1063)

Ms. Brittin indicated that she became aware of the comment regarding "unfavorable customer feedback”
sometime in the summer of 1997, when Mr. Loud brought it to her attention. (TR 890) According to Ms.
Brittin, Mr. Loud wanted to communicate to Complainant that there were issues concerning the way he
distributed some of the assessment issues. (TR 891) She did not believe that the comment referring to
"unfavorable customer feedback” was made in retaliation for Complainant's statement to CCNS. (TR 909)
She explained that she did not discuss the "unfavorable customer feedback" with Complainant because she
was away from the laboratory for most of the time between September of 1996 and May of 1997. (TR 891)
She also explained that the performance assessment was the proper way to address the issue since it was
the place to provide feedback to employees. (TR 891-892)

Mr. Loud did not recommend Mr. Gustafson's raise for fiscal year 195722 | although he did make salary
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recommendations for the employees in the AA-2 group. 2% (TR 1045-1046; EX T} Mr. Loud recommended
Complainant's salary increase for fiscal year 1998. (TR 1046; EX J) He explained that the salary
determinations were made by using the performance appraisals and the ratings within those appraisals to
group people with similar ratings with the idea that higher ratings should be entitled to higher
compensation. (TR 1047) Then, at a meeting of all of AA's management, the group leaders "do a little
trading", as there is a finite amount of money from which to distrdibute. (TR 1047-1048)
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- -Mr. Loud made his salary recommendation based on performance and job content, and he explained that
the performance assessment weighed heavily in making the salary determination. (TR 1099-1101)
According to Mr. Loud, job content was the "only objective differentiation” between Complainant, Mr.
Beckmann and Mr. Emerson. (TR 1103) Mr. Loud agreed that one of the reasons he gave more money to
Mr, Beckmann was becanse he was the team leader of the gement self- rent. (TR 1103) Mr.,
Loud noted that Complainant's job content had been affected that year, as Complainant had been taken off
assessments because of customer complaints. (TR 1106-1107) However, he explained that he never took
into consideration that Complainant was not fully engaged during the assessment period, and that he
considered all the team members fo have similar job content. (TR 1113)

Mr. Loud stated that the performance appraisal system can be 2 disciplinary tool, but that he was not
using it as a disciplinary tool in this case. (TR 1014) He admitted that his second paragraph in the
comuments section was not required and that it could give the impression that Complainant's performance
needed improvement, although that was not his intent. (TR 1077) According te Mr. Loud, commentsina
performance appraisal might be taken into account in making salary decisions, and that they might be
evaluated in terms of promotion. (TR 1083-1084)

After discussing the salary determinations with the group leaders, the recommendations are sent to Ms.
Brittin for approval. (TR 1058) Mr. Loud indicated that Ms. Brittin approved the recommendations that
came from the management team. (TR 1058) Mr. Loud believed that Complainant's rating in the raises was
an accurate reflection of his contribution to.the group, although he would have liked a bigger pot of money
to divide at the outset. (TR 1058) According to M. Brittin, she did not recali Complainant's raise
recommendation being changed at the team management mesting. (TR 904-905) She indicated that
Complainant's raise was appropriate and based on his contribution to the organization. (TR 905)

Cormplainant did not see a completed copy of the performance appraisal, including Mr. Loud's August
27, 1997 note, until early 1998. (TR 169) He "got rather mad” because he had sent the e-mail to Mr. Loud
regarding his reservations about the note being entered into the appraisal, and because he had requested
additional information 2L (TR 169) Complainant pointed out that the: Administrative Manual requires that,
before a performance assessment addendum is placed in the employee's official personnel file, the
employee and the supervisor mustread, discuss, and sign the assessment replacement or addendum 32 (TR
169-170) Complainant stated that he never signed Mr. Loud's note. (TR 170)

Complainant provided four reasons why he was upset about Mr. Loud's note. First, it would have an
adverse impact on his employment, both at the Laboratory and as a reflection on prior employment.22 (TR
170-171) Second, the administrative procedure which details how such comments were to be entered was
not observed. (TR 171) Third, the comment has a chilling effect on his ability to raise concerns without
intimidation and the threat of retaliation. (TR 170) Fourth, the comment does not relate to his performance,
but to the dissatisfaction of others based on his whistleblowing activities. {TR 170, 298)
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Complainant did not seck a higher level of management review of his performance appraisal, as is
allowed by AM 109.23. (TR 313-314, 892; EX C-4)

Complainant indicated that he has been asked to assist a different group for a period of six months, with
the possibility of an extension. (TR 312) He also indicated that the group bas the choice of whether to
accept his participation. (TR 313) Complainant assumed that the group would have the opportunity to see
his performance appraisals if they wanted. (TR 313)

II. Preliminary Matter

Respondent has argued that Complainant's speech is not protected by the First Amendment to the United
States Constitution because it fails the balancing test enumerated by the United States Supreme Court in
Pickering v. Board of Education, 391 U.S. 563, 88 S.Ct. 1731 (1968) and Connick v. Myers, 461 U.S.
138, 103 S.Ct. 1684 (1983). (EX X at 20-25) According to Respondent, although Complainant's speech
was of public concern, his chosen method of delivering the speech was unduly disruptive to Respondent's
business activities, and thus, Complainant's speech falls outside the gambit of First Amendment protection.
(EX X at 25)

This Administrative Law Judge finds Respondent's arguments unpersuasive. None of the cases cited by
Respondent in its post-hearing brief, with regards to the First Amendment issue, concerned matters arising
out of the employee protection provisions of the ERA. Those provisions are set forth at 42 U.S.C. §5851,
and I will conduct my analysis pursuant to them, and pursuant to the implementing regulations set forth at
29. CF.R. Part 24.

1I1. Discussion

This case proceeded to a full hearing on the merits. Accordingly, examining whether Complainant has
established a prima facie case is no longer particularly usefil and this Administrative Law Judge shall
consider whether, viewing all of the evidence as a whole, the Complainant has shown, by a preponderance
of the evidence, that he was discriminated against for engaging in protected activity. See Boudrie v.
Commonwealth Edison Co., 95-ERA-15(ARB 04/22/97); Boytin v. Pennsylvania Power and Light
Co., 94-ERA-32 (Sec'y 10/20/95); Marien v. Northeast Nuclear Energy Co., 93-ERA-49/50 (Sec'y
09/18/95). To carry that burden, Complainant must prove that Respondent's stated reasons for placing the
comment regarding "negative customer feedback” in his performance assessment, and for giving him a
2.75% pay increase for fiscal year 1998, are pretextual, i.e., that they are not the true reasons for the
adverse actions and that the protected activity was. Leveille v. New York Air Nat'l Guard, 94-TSC-3/4,
at p. 4 (Sec'y 12/01/95); Hoffman v. Bossert, 94-CAA-4, at p. 4 (Sec'y 09/19/95). It is not sufficient that
Complainant establish that the proffered reasons were unbelievable; he must establish intentional
discrimination in order to prevail. Leveille, supra.
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A complainant under the ERA must prove that retaliatory action was taken against him because he
engaged in conduct listed in 42 U.S.C. §5851(a)(1), (2) or (3), which the Secretary has interpreted broadly
to mean any action or activity related to nuclear safety. Keene v. Ebasco Constructors, Inc., 95-ERA-4
(ARB 02/19/97)(complainant engaged in protected activity where he reported safety concerns that were
neither frivolous nor extraneous to the safety interests promoted by the whistleblower protections of the
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ERAJ; Yan Beck v. Daniel Coastr. Co., 86-ERA-26 (Sec'y 08/03/93)(complainant engaged in protected
activity where he expressed concerns about non-nuclear hazards present during the construction phase of a
nuclear power plant which had a potentially substantial effect on nuclear safety). Cf. Roberts v. Rivas
Environmental Consultants, Inc., 96-CER-1 (ARR 09/17/97)(dismissing complaint because employee
raised concerns about occupational safety and health matters, rather than CERCLA protected activities);
Tucker v. Morrison & Knudson, 94-CER-1 (ARB 02/28/97)(holding that certain safety concerns raised
by complainant were not protected by the CERCLA because they did not relate to environmental safety,
but rather to ipational safety)(en is in original).

i3

On the basis of the totality of this closed record, I find and conclude that Complainant has established by
a preponderance of the evidence that he engaged in protected activity and that Respondent was aware of it.
Complainant raised concerns regarding the need for as-built configuration design (TR 81-82, 1143-1144;
CX 4), implementation of the quality assurance program (TR 75-76, 122-124; CX 2; CX 27}, the potential
for leaks between the concrete placements at the plutonium facility (TR 128-129), and problems with the
radionuclide monitoring system (TR 127-132, 1148-1149; EX G). This Administrative Law Judge finds
Complainant's concerns to be within the parameters of the ERA as they relate to nuclear safety. See Smith
v. Esicorp, Inc., 93-ERA-16 (Sec'y 03/13/96).

Complainant raised his concerns in the BUS and TSFF assessments, and in his March 22, 1996 memo.
(EX G, H; CX 2) Such internal safety and quality control complaints are within the scope of protected
activities covered by the ERA. Kansas Gas & Elec. Co. v. Brock, 780 F.2d 1505 (10th Cir. 1985), cert.
denied, 478 U.S. 1011, 92 L.Ed. 2d 724, 106 S.Ct. 3311 (1986). Complainant is employed at LANL as an
internal assessor in the Office of Audits and Assessments (ALJ EX 18), and he is a subject matter expert in
the area of quality assurance, (EX W at 22) Employees performing quality control and quality assurance
functions are engaged in activity protected by Section 5851 of the ERA. Richter v. Baldwin Associates,
84-ERA-9 to 10 (Sec'y 03/12/86)(order of remand)(citing Mackowiak v, University Nuclear Systems,
Inc., 735 F.2d 1159(Sth Cir. 1984)("In a real sense, every action by quality control inspectors occurs 'in an
NRC proceeding,’ because of their duty to enforce NRC regulations.")); Collins v. Florida Power Corp.,
91-BRA-47 and 49 (Sec'y 05/15/95)(employees engaged in quality control work in nuclear power facilities
are precisely the people the ERA whistleblower provision is designed to protect).
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In early 1996, Complainant raised his concerns regarding quality assurance and the potential for leaks in
the plutonium facility with Mr. Le Doux of the Department of Energy. (TR 83, 464-466) Complainant
provided his October 7, 1996 stat to Congr Richardson and Senator Bingaman, among others.
(TR 139; CX 27) These contacts with a federal agency and the New Mexico congressional delegation are
protected under the employee protection provision of the ERA. See Saporito v. Florida Power & Light
Co., 89- ERA-7 and 17 (Sec'y 06/03/94)(employee who bypassed the chain of command to speak directly
with the Nuclear Regulatory Commission engaged in protected activity).

Complainant also provided CCNS with his October 7, 1996 statement. (TR 139) CCNS submitted
Complainant's stat 1it, as an hment to another document, to Judge DeGiacome in connection with
the Clean Air Act lawsuit. (TR 404-405) It was Complainant's expectation that by giving his statement to
CCNS, he could get his concerns to the court. (TR 373-376) I find that Complainant's contact with CCNS
is protected activity. See Scott v. Alyeska Pipeline Service Co., 92-TSC-2 (Sec'y 07/25/95)(providing
information to a private person for transmission to responsible government agencies, or for use in
environmental fawsuits against one's employer is protected activity under the CAA, SWDA, TSCA, and
FWPCA), citing Simon v. Simmons Indus., §7-TSC-2 (Sec'y 04/04/94). See also Nunn v. Duke Power
Co., 84-ERA-7 (Sec'y 07/30/87)(complainant may be able to establish that contact with public interest
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group was protected activity pursuant to 42 U.S.C. §5851 (a)(2) and (a)(3)).

Finally, Complainant was quoted in articles published in the Sante Fe New Mexican and the Santa Fe
Reporter. (CX 10, 11; EX E, D) His comments related to the quality assurance program, and to his findings
from his assessments of the tritium and plutonium facilities. (CX 10, 11; EX E, D) Communications with
the media are protected activities under the Act. Wedderspoon v. City of Cedar Rapids, Jowa,
80-WPC-1 {Sec'y 07/28/80); Carter v. Electrical District No. 2 of Pinal County, 92-TSC-11 (Sec'y
07/26/95)(contact with the press is protected activity under the whistleblower statutes); Floyd v. Avizona
Publie Service Co,, 90-ERA-39 (Sec'y 09/23/94)(complainant engaged in protected activity when he met
with a newspaper reporter and provided him documents concerning safety at the respondent's nuclear
facility).

Corplainant has also established by a preponderance of the evidence that Respondent was aware of his
protected activity. To establish the element of knowledge of complainant's protected activities, the
evidence must show that respondent's managers respousible for taking the adverse actions had knowledge
of the protected activities. Floyd v. Arizona Public Service Co., 90-ERA-39 (Sec'y 09/23/94).

Mr. Loud, who prepared Complainant’s performance assessment, was aware of much of Complainant's
profected activity. According to Ms, Brittin, she briefly discussed Compiainant's October 8, 1996 statement
with Mr. Loud. (TR §71-872) Mr. Loud admitted that he saw the article in the Santa Fe Reporter, and he
added that he was "surprised” and "saddened to some degree” because hie believed it would have a
detrimental impact on the group. (TR 979-980) Mr, Loud also admitted that some
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members of the assessed organizations expressed displeasure to him regarding news media disclosure of
the assessment issues. (TR 1081-1082) Furthermore, all three team leaders informed Mr. Loud that they
had negative customer feedback concerning Complainant's participation in certain assessments. (TR 984)
Mr. Loud was also aware of Complainant's participation in the CCNS lawsuit, although he stated that he
did not recal! such participation at the time of the performance appraisal meeting. ({CX 15; EX 1-12)

Ms, Brittin, who reviewed and approved Complainant's performance assessment, was also aware of
Complainant's activity. Ms. Brittin did receive a copy of Complainant’s March 22, 1996 memo to Mr,
Derkacs, and she conceded that the memo did reference health and safety issues. (TR 837, 217-919) She
also received a copy of Complainant’s October 7, 1996 statement, after it was faxed to her by the Public
Affairs Office. (TR 870) Ms. Brittin read the articles in both the Sante Fe New Mexican and the Sania Fe
Reporter, and she was aware of Complainant's participation with CONS. (TR 872, 832, 961)

The uncontroverted evidence also establishes that Mr, Jackson, the Deputy Director of the Laboratory,
was aware of Complainant’s protected activity, Complainant sent a copy of his March 22, 1996 memo to
Mr. Jackson. {TR 79; CX 2) According to Mr. Le Doux, he informed Mr. Jackson that Complainant was
concerned about getting a report through audits and assessments, and that Complainant was concerned
about concrete placements. (TR 469-470) Mr. Le Doux also stated that Mr. Jackson informed him that
LANL had followed wp on Complainants concerns. (TR 470) In June or July of 1997, Complainant spoke
with Mr. Jackson about some of his concerns. (TR 260)

Mr. Derkacs, who prepared an interim performance t for Complainant®? , was also aware of
Complainant's protected activity. Complainant's March 22, 1996 memo was addressed to Mr, Derkacs, and
the memo set forth Complainant's concerns over the quality assurance program. (TR 75-76; CX 2)

Furthermore, after publication of the article in the Santa Fe Reporter, Mr. Derkacs made some "snide




165

remarks” in passing to Complainant. (TR 261) According to Mr. Griffin, he informed Mr. Derkacs that he
could not use Complainant on projects associated with Mr. Villarreal and Ms. O'Rourke because they did
not want Complainant gathering information that could possibly be released to the public. (TR 542)

Other Employees at LANL were also aware of Complainant's protected activity. Both Mr. Griffin and
Mr. King read the article in the Santa Fe New Mexican. (TR 534, 592) Mr. King and Mr. Frostenson both
read the article in the Santa Fe Reporter. (TR 595, 726) According to Mr. Griffin, Mr. Carathers was aware
of Complainant's contacts with the media, as Mr. Carathers remarked that the airing of the Laboratory's
dirty laundry in public was unacceptable. (TR 538-539) Mr. Villarreal and Ms. O'Rourke both read the
article in the Santa Fe New Mexican, after which they requested Complainant not be assigned to
assessments of their facilities. (TR 646-653, 682-687) According to Mr. Frostenson, Ms. Gavett requested
that Complainant not be used on an assessment that was being planned because she did want to read about
her problems in the newspaper. (TR 732)
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Respondent argued that the comment in Complainant's performance assessment regarding "unfavorable
customer feedback", and the 2.75% pay raise for fiscal year 1998 were not adverse employment actions.
Respondent further argued that the comment in the performance assessment was not an adverse action
because it did not meet the ERA definition of an adverse action, the comment was a proper statement of
fact regarding "true" customer feedback, and Complainant suffered no adverse consequences as a result of
the notation in his performance appraisal. This Judge rejects cach of these arguments and addresses each in
turn.

Respondent argued that the comment regarding "unfavorable customer feedback™" does not meet the
definition of adverse action because the "entries reflect positively on the Complainant and record the
Supervisor's willingness to work with, and confidence in the, Complainant.” (EX X at 30) However, the
narrative contained in a performance appraisal may constitute adverse action, even if the ultimate rating
does not. Varnadore v. Oak Ridge National Laboratory, 92-CAA-2 and 5, 93-CAA- 1 and 94-CAA-2
and 3, slip op. at 32 (ARB 06/14/96), citing Bassett v. Niagra Mohawk Power Corp., 85-ERA-34, slip
op. at 4 (Sec'y 09/28/93). Thus, the fact that Mr. Loud's comment contains other statements that could be
perceived as positive does not negate the overall tone of the comment. Furthermore, this Administrative
Law Judge does not find that Mr. Loud's comments, that he is "...confident that the trust and confidence of
these and other customers can be reestablished...”, and that he "...looks forward to working with..."
Complainant, reflect positively on Complainant. Such comments show that customers no longer trust or
have confidence in Complainant, because of his engaging in protected activity.

Citing to Varnadore v. Oak Ridge National laboratory, 92- CAA-2 and 5, 93-CAA-1 and 94-CAA-2
and 3 (ARB 06/14/96), Respondent argues that the comment regarding "negative customer feedback" is a
mere statement of fact that does not constitute an adverse action. (EX X at 30) In Varnadore, the
respondent introduced the complainant at a meeting by stating, "we all know him." Id. With regards to this
statement, the ARB reasoned as follows:

Given the amount of publicity that the Varnadore cases have generated, Minter's comment was
merely a statement of fact. Certainly nothing which even arguably had an adverse impact on
Varnadore's work environment can be read into this innocuous remark.

Id. The situation in the present matter is distinguishable from the one in Varnadore. Here, Mr. Loud
included the comment in Complainant's performance assessment, as opposed to making the comment to a
gathering of people. Commients in a performance assessment can be taken into account as one of the factors
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in determining an individual's pay increase in a patticular year. (TR 449) In fact, Mr. Loud stated that the
performance assessment weighed heavily in making the salary determination. (TR 1099-1101) Mr. Loud
also stated that comments in the performance assessment are part of Complainant's
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permanent record, and could be evaluated in terms of promotion. (TR 1083-1084) Thus, as the comment
regarding "unfavorable customer feedback" was included in Complainant's performance assessment, and as
Mr. Loud admitted that the performance assessment weighed heavily in making the salary determination, it
would be incongruous to find that the comment did not have an adverse impact on Complainant's work
environment.

Furthermore, the comment regarding "unfavorable customer feedback” cannot be considered an
"innocuous remark", as was the comment in Varnadore. While the comment in Varnadore was obviously
an acknowledgment of the complainant's alleged whistieblowing activities, the comment itself was
barmless. In the present matter, the comment regarding "unfavorable customer feedback” is, on ifs face, 2
negative reflection on Complainant's job performance.

Respondent's final argument was that Complainant has suffered no adverse consequences as a result of
the comment in the performance assessment, specifically noting that Complainant has been asked to assist
another group within the Laboratory. (EX X at 31) As previously discussed, the comment regarding
"unfavorable customer feedback” was included in Complainant's performance assessment, and Mr. Loud
admitted that the performance assessment weighed heavily in making the salary determination. Thus, the
comment did cause Complainant to suffer an adverse consequence. Furthermore, negative comments made
in a performance evaluation can, in th Ives, constitute an adverse action. Bassett v. Niagara Mohawk
Power Corp., 85-ERA-34 (Sec'y 09/28/93)(negative comments and warnings contained in performance
evaluation are an adverse work evaluation, affected the terms of complainant's employment, and they
constitute an adverse employment action).

Also, the fact that a group within the Laboratory later requested Complainant's participation does not lead
to the conclusion that the cc t hias not interfered with opportunities available to Complainant. Mr.
Carathers, Mr. Villarreal, Ms. O'Rourke, Mr. Ruminer and Ms. Gavett all informed the tearn leaders that
they did not want Complainant participating in assessments of their facilities because of his contacts with
the media. (TR 538-539, 554, 646-653, 683-684, 731-732) Mr. Griffin, Mr. King and Mr. Frostenson each
indicated that they acceded to requests to keep Complainant off the assessment teams. (TR 542, 600-601,
733-734)

Ms. Brittin agreed that she was concerned enough about the feedback from the assessed organizations to
allow work to be taken away from Complainant without his knowledge. However, she later characterized
the actions as "aligning our resources...to better serve the interests of our customers, " (TR 969)
Buphemisms aside, the result is clearly the same: work was taken away from the Complainant. Although
these incidents, which formed the basis of the unfavorable customer feedback, occurred prior to the
comment being included in Complainant's performance assessment, to argue that Complainant's work
environment was not affected affer inclusion of the comument strains credulity.

Respondent generally asserts that Complainant's 2.75% pay raise for fiscal year 1998 does not constitute
an adverse action, although Respondent did not set forth any specific rationale in its post-hearing brief to
support this conclusion,
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This Administrative Law Judge finds that Complainant's 2.75% pay raise for fiscal year 1598 does
constitute an adverse action. Whistleblower provisions prohibit discrimination with respect to an
employee's compensation, terms, conditions, or privileges of employment, including transfers to a less
desirable position, even if no loss of salary is involved, Carter v. Electrical District No. 2 of Pinal
County, 92-TSC-11 (Sec'y 07/26/95), citing DeFord v. Sec. of Labor, 700 F.2d 281, 283, 287 (6th Cir.
1983); Jenkins v. U.S. EPA, 92-CAA-6, (Sec'y 05/18/94). Although Complainant did receive a pay
increase for fiscal year 1998, for the reasons stated below, I find that such increase does constifute an
adverse action.

As previously noted, salary determinations at the Laboratory are based on performance and job content.
(TR 490) An employee's performance assessment, as well as good and bad comments, should be taken into
consideration. (TR 505) Mr. Loud admitied that his salary recommendation was based on performance and
job content, and that the performance assessment weighed heavily in making the salary determination. (TR
1099-1101) In fact, Mr. Loud stated that the performance assgssment was the only document used in
determining Complainant's pay raise. (TR 1100-1101) Given Mr. Loud's admitted reliance on the
performance assessment in making the salary determination, and given that the performance assessment
contained the comment regarding "unfavorable customer feedback", it is evident that such comment was a
factor in the pay raise given to Complainant. It is equally evident that such comment had a detrimental
impact on Complainant's pay raise, as "unfavorable customer feedback” is, on its face, a negative comment.

Furthermore, Mr. Loud stated that job content was the "only objective differentiation” between
Complainant, Mr. Beckman and Mr. Emerson. (TR 1103) Mr. Loud noted that Complainant's job content
had been affected because Complainant was taken off assessments because of customer complaints. (TR
1106-1107) As previously discussed, these customer complaints arose out of Complainant's contacts with
the media regarding health and safety issues at LANL. (TR 538-539, 554, 646-633, 683-684, 731-732)
Thus, work was taken away from Complainant because of his protecied activity, and this reduction in work
was used to justify Complainant's pay raise.

Tnote that Mr. Loud explained that he did not take into consideration that Complainant was not fully
d during the period, and that he considered all the team members to have similar job
content. {TR 1113) However, had work not been taken away from Complainant, he would have had a
greater job content than that which was considered by Mr. Loud. Under either scenario, Complainant’s job
content was reduced because of his protected activity, and this reduction had a negative impact on
Complainant's pay raise,

Respondent has also argued that the comment in Complainant's performance assessment and the 2.75%
pay raise are not Ily related to pr d activity because they were made for legitimate business
reasons and served a valid business purpose. (EX X at pp. 32-44) Specifically, Respondent argues that it
was trying to accomplish the objectives
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outlined in the Administrative Manual. (EX X at 33) The objectives of the performance assessment, as set
out in AM 109.05, are as follows:

The performance assessment process should provide employees and supervisors with a mutual
d ding of job responsibilities and provide a basis for 2 meaningful assessment of
performance. This process should also improve job performance, job satisfaction, and productivity of
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the employees; develop and maintain open communication between employees and their supervisors;
Provide input into the salary review process; and encourage a discussion of employee development.

(CX 25-10; EX C)

This Administrative Law Judge recognizes the whistleblower statutes do not restrict an employer in its
operational decisions. Bauch v. Landers, 79-SDW-1 (Sec'y 05/10/79)(quoting the ALJ's R.D.O.). See
Also Ray v. Harrington, 79-SDW-2 (Sec'y 07/13/79). The statutes do not, and shounld not, preclude
management from taking steps to assure and maintain the effectiveness of its staff in enforcing a particular
environmental statute and the employer should not be faulted for mandating an adverse action, such as
reassighment or termination or removal, to achieve this action. However, in Timmons v. Franklin
Electric Coop., 1997-SWD-2 (ARB 10/01/98), the ARB held that it did not run afoul of the prohibition
against DOL supplanting the employer's business judgment when they found that complainant's
termination was prompted by his protected activity, and not by respondent's explanation of poor work
performance.

_ Respondent, despite arguments to the confrary, has virtually admitted that the comment regarding
*unfavorable customer feedback” was related to Complainant's protected activity. The "unfavorable
customer feedback” in question came from LANL employees, such as Mr. Carathers, Ms. O'Rourke, Mr.,
Villarreal, Mr. Ruminer and Ms. (Gavett, and it was in reference to Complainant going to the media with
his safety and health concerns. (TR 538-339, 687, 652-653, 554, 732) Mr. Loud, in his August 27, 1997
note to Complainart, stated as follows:

..My present concerns and my comments during our meeting were related to media coverage
referencing our internal assessment issues, Understandably our customers do not want to read about
their real and/or perceived deficiencies in media sources such as the Santa Fe Reporter. We need to
be sensitive to these customer concerns and avoid media interaction leading to such coverage of
internal assessment issnes. ...

{CX 15; EX1-12) Mr. Loud explained that his concerns were based on complainant's comments in the
Santa Fe Reporter, although he was not concerned. with CCNS. (TR 1108-1110) Thus, Respondent's
argument, that the comment in Complainant's performance assessment was not in retaliation for
Complainant's protected activity, is disingenuous at best, as the comment is admittedly made in reference
to Complainant's contacts with the media over health and safety issues.
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Respondent's argument that the comment was made for legitimate business reasons and served a valid
business purpose does not place its actions outside the purview of the Act. As the ARB explained in
Timmons v, Frankiin Electric Coop., 1997-5WD-2 (ARR 12/01/98):

... It is well-settled that the employee protection provided by the SWDA and similar statutes does not
prohibit an employer from imposing a wide range of requirements on employees. See, e.g., Kahn v.
U.S. Sec'y of Labor, 64 F.3d 271, 279 (7th Cir. 1995)(under the Energy Reorganization Act); see
also Smith v. Monsante Chem. Co., 770 F.2d 719, 723 n.3(8th Cir. 1985)(noting, in a case arising
under Title VII of the Civil Rights Act of 1964, that employer may develop arbitrary, ridiculous and
even irrational policies as long as they are applied in a nondiscriminatory manner), cert. denied, 475
U.S. 1050 (1986). When an employer applies an otherwise legitimate criterion in such a way that it
interferes with the exercise of specific whistleblower rights, however, the employer acts in violation
of the employee protection provision of the corresponding statute. See Assistant Sec'y and Ciotti v.
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Sysco Foods of Philadelphia, ARB No. 98-103, ALJ Case No. 97- STA-00030, July 8, 1998, slip
op. at 8 (citing Self v. Carolina Freight Carriers Corp., Case No. 91-STA-25, Sec. Dec., Aug. 6,
1992, slip op. at 5).

An employer's expectation that an employee interact with others in the company as a "team player”
does not constitute a proscribed criterion per se. See Odom v. Anchor Lithkemko/International
Paper, ARB No. 96-189, ALJ Case No. 96-WPC-0001, Oct. 10, 1997, slip op. at 12; Erb v.
Schofield Mgmt., ARB No. 96-056, ALJ Case No. 95-CAA-1, Sept. 12, 1996, slip op. at 2-3.
Nonetheless, the extension of that expectation to a point where it interferes with protected activity is
prohibited.

In the present matter, the objectives of the performance assessment, as set forth in AM 109.05, do interfere
with Complainant's protected activity. The "unfavorable customer feedback” relates solely to
Complainant's media contacts concerning health and safety concerns, and comments in performance
assessments are taken into account when making salary determinations. (TR 505) The tone and the content

~ of the comment clearly manifest an intent to inform the Complainant that his engaging in protected activity

was not met-with approval. The provisions of Respondent's Administrative Manual do not take precedence
over the employee protection provisions of the Act.

Furthermore, the situation in‘the present case is similar to those in which an employer expects an
employee to interact with others at the company as a "team player.” Although Mr. Loud did not
specifically use the phrase "team player" in Complainant's performance assessment, his comment plainty
implies that Complainant is not
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a "team player”, and that Complainant must stop engaging in protected activity if he wants to be considered
a "team player." Mr Loud's comment stated as follows:

There was some unfavorable customer feedback during this period regarding the unrestricted
distribution of some of Joe's assessment issues. Since Joe routinely works with customers in
sensitive and service oriented fashion, I am confident that the trust and confidence of these and
-other customers can be reestablished through use of new and existing AA/Laboratory channels
for issue escalation and resolutions. I look.forward to working with Joe to use these systems to
enhance the Laboratory's ability to identify and correct significant ES&H deficiencies.

(Emphasis added)(CX 17; EX I)

Mr. Loud emphasized his point more clearly in his September 25, 1997 e- mail to Comp!lainant, wherein
he stated, in relevant part, as follows:

... In no case, however, should assessment issues be passed along to the media or to any organization
outside of appropriate and established avenues for such disclosure. Uncontrolled disclosure of our

- assessment issues can lead to alienation of our customers and make it more difficult for the group to
obtain the cooperation necessary to provide the Laboratory with an accurate and vitally important
assessment of its ES&H status.

(CX 19) Mr. Loud explained that he made the comment about not going to the media, because he "didn't
believe that was within {Complainant's] legal rights." (TR 1028- 1029) Although he later explained that he
misspoke if he stated that Complainant had no legal right to go to the media, he added that, as a supervisor,
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he feels he has the right to ensure that his organization is run as effectively as possible. (TR 1086) Mr.
Loud's comments establish that Complainant lost the trust of other LANL employees because of his
engaging in protected activity, and that if he wanted to regain that trust, he would have to cease engaging
in such protected activity. Thus, Respondent's expectation that Complainant be a "team player" has
interfered with his protected activity, and therefore, is prohibited. See Timmons v. Franklin Electric
Coop.; 1997-SWD-2 (ARB 12/01/98)

‘While some members of the AA2 group saw themselves as mere "servants” (TR 593-594), Complainant
commendably persisted in his attempts to force Respondent to address the safety and health issues he
identified. Clearly, Complainant, unlike some Laboratory employees, does not think that "a little
knowledge can be a dangerous thing." (TR 647)

This Administrative Law Judge also finds that Respondents asserted reasons for including the comment
in Complainant's performance assessment are not credible because actions taken by Complainant's
superiors are not consistent with those asserted reasons. Respondent argues that AM 109.05 serves the
legitimate business purposes of: 1) increasing
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dialogue between employees and their supervisors; 2) clarifying employees’ job duties, and 3) identifying
problems. (EX X at 33) It is doubtful that Respondent was truly interested in increasing dialogue,
clarifying job duties or identifying problems, as no one at LANL spoke to Complainant about his actiors
until August 8, 1997. See Nichols v. Bechtel Construction, Inc., 87-ERA-44 (Sec'y
10/26/92)(respondent's stated reason for laying off complainant, poor job performance and attitude, were
not credible where the three instances of poor performance were not discussed with complainant or
foreman's superiors).

Ms. Brittin never discussed with Complainant his October 7, 1996 statement, or the articles in the Santa
Fe New Mexican and the Santa Fe Reporter, even though she was concerned over their contents.23 (TR
871-874, 883) Mr. Loud was "surprised" and "saddened to some degree” when he saw the article in the
Santa Fe Reporter. (TR 979-980) Although Mr. Loud assumed the role of group leader for AA2 in March
of 1997, he did not inform Complainant of the "unfavorable customer feedback” until August of 1997. (TR
974, CX 14) In fact, when Mr. Loud took over as group leader, he scheduled meetings with ail the
employees (TR 982), and yet he never informed Complainant of the "unfavorable customer feedback.” Mr.
Loud explained that he was not sure how to address Complainant's situation when he took over as group
feader, and that he felt that the best way to deal with it would be in the performance assessment. (TR

986)3€ Given the widespread concern by LANL employees over Complainant’s contacts with the media,
the fact that no one spoke with Complainant about his actions until August of 1997, and as Complainant
was being kept off of assessments at the request of customers, this Administrative Law Judge finds it is
untenable that the comment regarding "unfavorable customer feedback" was included in Complainant's
performance assessment out of a desire to comply with the objectives of AM 109.05.

A great deal of testimony in this matter has been dedicated to the confidentiality of assessments
performed by the AA2 group. Mr. Griffin, Mr. King and Mr. Frostenson each stated that there is an
expectation that assessments are to remain an internal document to the Laboratory (TR 544, 587, 723-724),
aithough neither Mr. King nor Mr. Griffin are aware of any written policy setting forth that assessments are
for internal use only. (TR 608- 609, 570) Ms. Brittin also stated that it was her expectation that assessment
reports are for internal distribution only.;’—7 (TR 828- 836) Even assuming that it was LANL's policy that
assessments are for internal use only, this Administrative Law Judge finds that such a policy interferes with
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Complainant's right to go to the media with his health and safety concems, and thus, is in violation of the
employee protection provisions of the ERA. See Timmons v. Franklin Electric Coop., SWD-2 (ARB
12/01/98).

This Administrative Law Judge also finds that Respondent's failure to follow its performance assessment
policies is evidence of pretext. See Van Der Meer v. Western Kentucky University, 95-ERA-38 (ARB
04/10/98)(evidence of improper motivation on the part of Respondent was established by, inter alia, its
failure to follow a well-established policy of informal resolution of faculty grievances) AM 109.29 states
that a "departing supervisor should conduct a performance assessment with an employee
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when there is a change of supervision.” Mr. Derkacs did prepare a performance assessment for
Complainant when he left his position as group leader, however, that performance assessment was not
conducted with Complainant. (RX S)

Mr. Loud failed to adhere to the Administrative Manual when he included his August 27, 1997 note in
Complainant's performance assessment. Although Mr. Loud suggested to Complainant that the note would
be added to the performance assessment (TR 158), Complainant sent Mr. Loud an e-mail on September &,
1997, raising his concerns about the note being included in the performance assessment. (TR 159-161; CX
18; EX L-1) When Complainant first saw his completed performance assessment in early 1998, he "got
rather mad" because he had sent the e-mail to Mr. Loud regarding his reservations about the note being
included. (TR 169-170) Ms. McCabe explained that it is mandatory that when an employer puts a comment
in the performance assessment he has to inform the employee before it becomes part of the official
performance assessment, because the language of AM 109.204 requires that the employee and supervisor
must read, discuss and sign the addendum. (TR 451-452; EX C-5) Complainant did not sign Mr. Loud's
August 27, 1997 note which he made part of the performance assessment. (EX I-12)

Respondent also argues that Complainant's 2.75% pay raise was not made in retaliation for his protected
activity, but was taken for a legitimate business reason and served a valid business purpose. (EX X at
37-44) Specifically, Respondent argues that it was merely trying to comply with salary review process as
set out in AM 202. (EX X at 37-44) The policy of the salary determination, as set out in AM 202.32, is as
follows:

Salary increase decisions must reflect employee job performance, as documented in the performance
assessment, relative to the employee's peer group performance; the relative importance of the
employee's skill to the organization; the alignment of the employee’s salary with the salaries of other
employees making similar contributions; and the amount of the SIA available for each employment
series in an organization. Individual salary increases are reviewed and approved by appropriate
managers.

Where management has considerable discretion in personnel matters, there is a potential that
management will use this discretion in a discriminatory fashion. See Varnadore v. Oak Ridge National
Laboratery, 92-CAA-2, 5 and 93-CAA-1 (ALJ 06/07/93)(where the record indicated that management
had considerable discretion in determining how excused absences are factored into a personnel appraisal,
the ALJ concluded that there was substantial leeway for applying this factor in a discriminatory manner.)

The evidence of record
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establishes that Respondent had considerable discretion in determining pay raises for employees, and that
such discretion was used to deny Complainant an adequate pay raise for fiscal year 1998. According to Mr.
Segura, LANL's salary management philosophy is to provide the flexibility to managers to attract and
retain the best possible workforce, and to reward behaviors and values that are critical to LANL's success.
(TR 493) He explained that managers have flexibility within the guidance given by the Compensation
Group. (TR 485) Specifically, managers have flexibility to place their people into peer groups as they see
appropriate, and to determine raises based on salary alignment, performance and "those kinds of things."
(TR 485)

Mr. Loud made his salary recommendation based on performance and job content, and he explained that
the performance assessment weighed heavily in making the salary determination. (TR 1099-1101)
Complainant's performance assessment contained the reference to "unfavorable customer feedback." (CX
14) As this comment reflects negatively on Complainant's performance, and as it was made in relation to
his protected activity, it is clear that the rate of Complainant's pay raise was based on his engaging in
protected activity. I note that the only negative comment in Complainant's performance assessment is the
one which relates to his protected activity.

According to Mr. Loud, job content was the "only objective differention between Complainant, Mr.
Beckmann and Mr. Emerson. (TR 1103) Both Mr. Loud and Ms. Brittin indicated that Complainant's raise
was based on his contribution to the organization. (TR 1058, 905) However, Complainant's job content was
affected because he was taken off of assessments due to customer complaints. (TR 1106-1107) Thus, the
rate of Complainant's pay raise was influenced by his engaging in protected activity. Mr. Loud explained
that he never took into consideration that Complainant was not fully engaged during the assessment period,
and that he considered all the team members to have similar job content. (TR 1113) However, if
Complainant did not have work taken away from him, he would have had greater job content than that
which was considered by Mr. Loud.

Respondent emphasizes that both Mr. Beckmann and Mr. Emerson were assessment team leaders during
the applicable review period, while Complainant was not. (EX X at 40-44) As previously noted, Mr. Loud
stated that job content was the "only objective differentiation” between Complainant, Mr. Beckmann and
Mr. Emerson. (TR 1103) Although Complainant was not an assessment team leader during the applicable
time period, he was the team leader for the revision of the Director's Policy. (TR 1152-1153) When Mr.
Loud was questioned concerning Complainant's participation in this assignment, he stated that he did not
recall what was being referred to. (TR 1163) Complainant, when not working on assessments, was
obviously enigaging in more than just "reviewing QA manuals and books". (TR 988) This Administrative
Law Judge finds that Mr. Loud's attempt to minimize Complainant's role as team leader for the revision of
the Director's Policy inescapably points to the conclusion that it was Complainant's protected activity, and
not his job content, that determined his salary increase.

Accordingly, this Judge finds and concludes that the Respondent's stated reasons for including the
comment in Complainant's performance assessment regarding "unfavorable customer feedback", and for
awarding Complainant only a 2.75 percent pay raise in fiscal year 1998 are pretextual. Complainant has
proven, by a preponderance of the
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evidence, that Respondent's true reason for these actions was in retaliation for Complainant's engaging in
protected activity.
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Complainant argued in the altemative that, if this matter was viewed as a dual motive case, Complainant
would still prevail. (CX 40 at 20) This Judge only reaches the dual motive analysis if I determine there is a
legitimacy to Respondent's stated reasons for the adverse employment action, a conclusion which I have
specifically rejected for the aforementioned reasons.

Nevertheless, I note that the burdens of production and persuasion in whistleblower cases are governed
by the statutorily delineated burdens of proof added by the 1992 amendments to the ERA. If a complainant
successfully proves that his protected activity was a "contributing factor" to the adverse action, the
respondent must then demonstrate "by clear and convincing evidence that it would have taken the same
unfavorable personnel action in the absence of such behavior,” 42 U.S.C. §5851(b)(3)(D). Talbert v.
Washington Public Power Supply Sys., 95-ERA- 35 (ARB 09/27/96). It is this Judge's reasoned
conclusion that the Respondent has not presented clear and convincing evidence that it would have taken
the same action if Complainant had not engaged in protected activity because the evidence establishes that
Respondent's actions were made in response to Complainant's having raised safety and health concerns.

IV. Damages

This Judge, having found the Respondent in violation of the ERA, is required to issue a preliminary
order, effective immediately, awarding affirmative action to abate the violation and attorney fees and costs.
29 C.F.R. Part 24.7(c)(2). Overall v. Tennessee Valley Auth., 97-ERA-53 (ARB 04/27/98); Varnadere
v. Oak Ridge Nat'l Lab., 94-CAA-2/3 (Sec'y 09/11/95). This Judge must also issue a recommended order
on the appropriate compensatory damages, if any. 29 C.E.R. Part 24.7(c)(1).

Complainant Gutierrez requests the complete expungement of the "negative comment” in his annual
performance appraisal of August 8, 1997, as well as Mr. Loud's August 27, 1997 addendum (TR 195), 2
four percent increase in his annual salary retroactive to October 1, 199738 | plus interest, emotional distress
damages in the amount of $15,000.00, reimbursement of vacation days lost in the course of litigating the
claim (TR 196), and compensation of Complainant’s reasonable time, attorney’s fees and costs expended in
pursuing the complaint. In his post- hearing request for relief, the Complainant-also requested LANL's
adoption of a new
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whistleblower policy that contains the following elements (CX 40):

1. A clear statement that Laboratory employees have the right to disclose public safety concerns to
outside organizations, the media, and elected officials.

2. A three person panel with the authority to immediately and timely investigate any allegations of
the Laboratory's violation of the whistleblower policy and the underlying public safety concerns. The
panel will then make detailed findings on the basis of the investigation. The findings will be public.
One member of the panel will be appointed by management, one member will be a non-supervisory
Laboratory employee selected through a closed ballot election among all non- supervisory
employees, and one member will be selected by the other two members.

3. The new policy will not supplant nor supercede other available whistleblower remedies.

The appropriate remedy in any given case is dictated by the violation for which the Respondent is found
liable. In the present matter, this Judge has found that the Respondent violated the ERA by including the
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comment referring to "unfavorable customer feedback” in Complainant's performance assessment, and by
awarding Complainant only a 2.75% pay increase for fiscal year 1998. Complainant may recover those
damages which were caused by these actions.

Accordingly, this Administrative Law Judge finds that it would not be appropriate to require LANL to
adopt a new whistleblower policy, as set forth in Complainant's post-hearing brief. (CX 40 at 41-42) The
creation of such a remedy is beyond the authority of this Administrative Law Judge. 29 C.F.R. §24.7(c)(1):
1 note that pursuant to 29 C.F.R. §24.2(d)(1), every employer subject to the Act is required to

...prominently post and keep posted in any place of employment to which the employee protection
provisions of the Act apply a fully legible copy of the notice prepared by the Occupational Safety
and Health Administration, printed as appendix A to this part, or a notice approved by the Assistant
Secretary for Occupational Safety and Health that contains substantially the same provisions and
explains the employee protection provisions of the Act and the regulations in this part. ...

29 C.F.R. §24.2(d)(1)

Complainant secks a four percent (4%) increase in his annual salary retroactive to October 1, 1997, plus
interest from that date. (CX 40 at 41) Respondent argues that Complainant's 2.75% salary increase was
based solely upon his job performance and job content, and therefore, Complainant is not entitled to the
4% pay increase. (EX Y at 5-12) In the alternative, Respondent argues that the maximum Complainant
should receive is the difference between his actual pay increase, 2.75% and 3.38%, the highest pay increase
in his comparable group. (EX Y at 12-13)
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The purpose of a back pay award is to make the employee whole, that is, to restore the employee to the
same position he would have been in if not discriminated against. Blackburn v. Metric Constructors,
Inc., 86-ERA-4 (Sec'y 10/30/91).

Complainant has the burden of establishing the amount of back pay that a respondent owes. Pillow v.
Bechtel Construction, Inc., 87-ERA-35 (Sec’y 07/19/93). However, uncertainties in establishing the
amount of back pay to be awarded are to be resolved against the discriminating party. McCafferty v.
Centerior Energy, 96-ERA-6 (ARB 09/24/97). Because back pay promotes the remedial statutory purpose
of making whole the victims of discrimination, "unrealistic exactitude is not required" in calculating back
pay, and "uncertainties in determining what an employee would have earned but for the discrimination,
should be resolved against the discriminating [party]." EEOC v. Enterprise Ass'n Steamfitters Local No.
638, 542 F.2d 579, 587 (2d Cir. 1976), cert. denied, 430 U.S. 911 (1977), quoting Hairston v. McLean
Trucking Co., 520 F.2d 226, 233 (4th Cir. 1975). See NLRB v. Browne, 890 F.2d 605, 608 (2d Cir.
1989)(once the plaintiff establishes the gross amount of back pay due, the burden shifis to the defendant to
prove facts which would mitigate the liability). Lederhaus v. Donald Paschen & Midwest Inspection
Service, Ltd., 91-ERA-13 (Sec'y 10/26/92), slip op. at 9-10)

This Administrative Law Judge finds that a 4% pay raise will restore Complainant to the same position
he would have been in had he not been discriminated against.

For fiscal year 1998, Mr. Frostenson received four exceptional performances and a 5.31 percent pay
increase (TR 331, 1048-1049; EX 1-95; EX J-1), Mr. Geoffrion received four exceptional performances
and a 4.09 percent pay increase (TR 331-332, 1050; EX 1-69; EX J-1), Mr. Griffin received three
exceptional performances and a 4.98 percent pay increase (TR 333, 1049; EX I-168; EX J-1), Mr. King
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received three exceptional performances and a 3.78 percent pay increase (TR 333-334, 1051-1052; EX
1-121; EX J-1), Mr. Beckman received on exceptional performance and a 3.38 percent pay increase (TR
334, 1052- 1053; EX 1-48; EX J-1), Mr. Emerson received one exceptional performance and a 3.19 percent
pay increase (TR 334-335; EX 1-148; EX J-1), and Mr. Gustafson received no exceptional performance and
2 2.23 percent pay increase. (TR 335; EX 1.27) Complainant received on exceptional performance and a
2.75 percent pay increase. (EX I; EX J-1)

According to Mr. Loud, he made his salary recorrimendation based on performance and job conternt, and
the performance assessment weighed heavily in making the salary determination. (TR 1095-1101) Mr.
Loud admitted that Complainant's job content had been affected, as Complainant had been taken off
assessments because of customer complaints. (TR 1106-1107) He explained that he never took into
consideration that Complainant was not fully engaged during the assessment period, and that he considered
all the team members to have similar job content. (TR 1113) However, as previously held above, had
Complainant not been taken off of assessment, his job content would then have been greater than that
considered by Mr. Loud. Thus, Complainant's pay raise was lower than what it would have been had he not
engaged in protected activity.
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Mr. Loud stated that job content was the "only objective differentiation” between Complainant, Mr.
Beckman and Mr. Emerson. {TR 1103) Mr. Loud agreed that one of the reasons he gave more money 0.
Mr. Beckman was because he was the team leader of the went self- t. (TR 1103)
However, Complainant did serve as the team leader for the revision of the Director's Policy, although this
was not an assessment. (TR 1152-1153; EX I-9) Mr. Loud admitted that he did not recall what was being
referred to where it was noted that Complainant served as the team leader for the revisions of the Director's
Policy and the associated implementation documents. (TR 1163) Complainant was also assigned to
represent Laboratory participation in the American Socisty of Mechanical Engineers R b and
Development QA Group. (TR 1150) During the applicable assessment period, Complainant received his
Master's degree in Business Administration Technology Management. (TR 350- 351; CX 30) Mr. Derkacs
commented on Complainant's performance assessment that Complainant was the only subject matter expert
in the group who supported the independent assessment program and participated in almost all of the AA-2
assessments requiring QA support. (EX S)

The record shows that Mr. Loud did not take into consideration all of Complainant's duties during the
relevant assessment period, and that Complainant's pay raise was adversely impacted because he was kept
off of assessments due to his engaging in protected activity. I find that a four percent pay raise will restore
Complainant to the samne position he would have been in had he not been discriminated against. Mr. Segura
explained that for fiscal year 1998, the DOE authorized LANL to increase the technical staff member
payroll by four percent. (TR 494) He further explained that the percentage increase for each individual
could be much lower or much higher depending on their performance, job content and their salary
alignment within their peer group. (TR 495) Given that the salary determination requires the weighing of
several factors, and can not be reduced to a precise mathematical formulation, I find that Complainant is
entitled to a four percent salary increase retroactive to Qctober 1, 1997, plus interest. 22 Interest on a back
pay award shall be paid at the rate specified in 26 U.S.C. §6621 until the date of compliance with the
Secretary's order. Sprague v, American Nuclear Resources, Inc., 92.ERA-37 (Sec'y 12/01/94),

Complainant has also requested reimbursement of vacation days lost in the course of litigating this claim.
(TR 196) Such vacation days are recoverable, as they represent terms, conditions and privileges of
employment. See 42 U1.S.C. § 5851. Complainant testified that he lost a number of vacation days, although
he failed to identify how many vacation days were lost. (TR 196) However, zs the formal hearing in this
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matter lasted five days, this Administrative Law Judge finds that Complainant is entitled to reimbursement
of five vacation days.

Compensatory damages may be awarded for emotional pain and suffering, mental anguish,
embarrassment and humiliation. See Generally DeFord v. Secretary of Labor, 700 F.2d 281, 283 (6th
Cir. 1983)(decided pursuant to the ERA); Nolan v. AC Express, 92-STA-37 (Sec'y 01/17/95)(decided
pursuant to an analogous provision of the STA). Where appropriate, a complainant may recover an award
for emotional distress when his
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or her mental anguish is the proximate result of respondent's unlawful discriminatory conduct. See Bigham
v. Guaranteed Overnight Delivery, 95-STA-37 (ALJ 05/08/96)(adopted by ARB 09/05/96); Crow v.
Noble Roman's Inc., 95-CAA-8 (Sec'y 02/26/96). See Also Blackburn v. Metric Constructors, Ine.,
86-ERA-4 (Sec'y 10/31/91). Complainant bears the burden of proving the existence and magnitude of any
such injuries; although, as a caveat, it should be noted that medical or psychiatric expert testimony on this
point is not required. Jones v. EG&G Defense Materials, Inc., 1995-CAA-3 (ARB 09/29/98); Lederhaus
v. Paschen, 91-ERA-13 (Sec'y 10/26/92).

1t is appropriate to review awards in other whistleblower decisions involving emotional distress, to assist
in the analysis of the appropriate measure of compensatory damages in a whistleblower case. Accordingly,
this is precisely what this Judge has done. See Smith v. Esicorp, Inc., 1993-ERA-16 (ARB
08/27/98)(wherein the Board reduced the ALJ's recommendation of $100,000 in compensatory damages to
$20,000)ﬂ ; Doyle v. Hydro Nuclear Services, 89-ERA-22 (ARB 09/06/96)(wherein the Board affirmed
the ALJ's recommendation of $40,000 compensatory v.ia.rnages}‘u ; Bingham, supra (wherein the Board
increased the ALJ's award of compensatory damages from $2,500 to 320,000 after reviewing the
observations and accounts of complainant's emotional distress)ﬂ ; Gaballa v. Atlantic Group, Inc.;
94-ERA-9 (Sec'y 01/18/96)(wherein the Secretary reduced the ALJ's recommended compensatory damage

award from $75,000 to $25,000)§ ;s Lederbaus v. Paschen, 91-ERA-13 (Sec'y 10/26/92)(wherein the
Secretary reduced the compensatory award from a recommended amount of $20,000-to $10,000¥2 ;
McCuistion v. Tennessee Valley Auth., 89-ERA-6 (Sec'y 11/13/91)(wherein the Secretary increased
compensatory damages from the ALJ's recommended award of $0 to $10,000/42 ; Blackburn v. Metric
Constructors, Inc., 86-ERA-4 (08/16/93)(wherein the Secretary reduced the ALJ's recommended award of
compensatory damages to SS,OOO).ﬁ

In Van Der Meer, supra, the complainant suffered little out-of- pocket loss: he lost no salary as a result
of the leave of absence and there was no evidence of uncompensated medical costs. Other losses were
non-quantifiable. The complainant was awarded, however, $40,000 in compensatory damages because the
respondent took the extraordinary and very public action against the complainant which surely had a
negative impact on complainant's reputation among the students, faculty and staff at the school, and more
generally in the local community; complainant was subjected to additional stress by the respondent's
failure to follow the conciliatory procedures in its handbook and complainant testified that he felt
humiliated.

[Page 48P> The Complainant testified that in the past year he was registering high blood pressure, a
condition which he never had before. (TR 198) He stated that he has had to go back to LANL's onsite
occupational medical facility three times to check his high blood pressure, and one time for his annual



177

checkup. (TR 317) According to Complainant, his physician gave him indications that he was perhaps
under stress. (TR 199) Complainant explained that there has been a great loss of time away from his
family, and that his family has suffered emotional distress out of fear that his career would suffer &2 (TR
381) At the formal hearing, Complainant presented himself as a dedicated employee who became frustrated
and distressed over Respondent's nnwillingness to address the safety and quality control issues he
identified. Based on the foregoing, this Judge recommends a compensatory damage award in the amount of
$15,000.00.48

Complainant is entitled to reasonable costs, expenses and attomey fees incurred in connection with his
complaint. 42 U.S.C. §5821{b)(2)B). Complainant did not submit an itemization of costs and expenses
incurred in connection with his coraplaint. Moreover, Complainant's attorney did nof submit a fee petition
detailing the work performed, the time spent on such work, and the hourly rates of those performing the
work.

The Rules of Practice and Procedure before the Office of Administrative law Judges allow the
administrative law judge to make part of the record any motion for attorney fees authorized by statute, any
supporting documentation, and any determinations thereon. 29 CF.R. §18.54(c}. Accordingly,
Complainant shall, within twenty (20) days from receipt of this Recommended Decision and Order, file
and serve a fully supported application for costs and expenses including attorney fees. Thereafter,
Respondent shall have ten (10) days from receipt of the application in which to file a response.

V. RECOMMENDED ORDER

Based upon the foregoing findings of fact, conclusions of law and upoxi the entire record, this Judge
RECOMMENDS the following PRELIMINARY ORDER:

(1) (1) Respondent shall provide Complainant with a four percent (4%) salary increase retroactive to
October 1, 1997, plus interest from that date. Interest shall be calculated pursuant to 26 U.S.C.
§6621.

(2) Respondent shall reimburse Complainant with five vacation days.

(3) Respondent shall immediately expunge Complainant's performance assessment of the second
paragraph in the comments section, which references "unfavorable customer feedback”. Respondent
shall also immediately expunge Complainant's performance assessment of Mr. Loud's August 27,
1997 note.

[Page 49]
{4) Respondent shall pay Complainant compensatory damages in the amount of §15,0600.00.
It is FURTHER RECOMMENDED that:

(5} Complainant shall, within twenty (20} days from receipt of this Recommended Decision and
Order, file and serve a fully supported application for costs and expenses including attorney fees. .
Thereafter, Respondent shall, within ten (10) days from receipt of the application, file a response.

DAVID W. DI NARDI
Administrative Law Judge
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Boston, Massachusetts
DWD:jgg

NOTICE: This Recommended Decision and Order will automatically become the final order of the
Secretary unless, pursuant to 29 C.F.R. §24.8, a petition for review is timely filed with the Administrative
Review Board; U.S. Department of Labor; Frances Perkins Building; Room S-4309; 200 Constitution
Avenue, N.W.; Washington, DC 20210. Such a petition for review must be received by the Administrative
Review Board within ten (10) business days of the date of this Recommended Decision and Order and
shall be served on all parties and on the Chief Administrative Law Judge. See 29 C.F.R. §§24.8 and 24.9,
as amended by 63 Fed. Reg. 6614 (1998).

[ENDNOTES]

Lon January 5, 1999, the second day of hearings in this matter, S.R. Skaggs, Ph.D., a former Armor
Program Manager at the Los Alamos National Laboratory, faxed a letter to the Office of the Clerk, United
States District Court for the District of New Mexico. (ALJ EX 19) Counsel for both parties indicated that
they did not solicit the letter in any way. This Administrative Law Judge held that the ex parte
communication would not be considered as Dr. Skaggs was not identified by either side as a witness, the
unsubstantiated allegations made in the letter were not subject to any corroborating evidence, and because
neither counsel had the opportunity to cross-examine the author. (TR 385-388)

25 "murder board" is a process by which documentation is reviewed in order to determine if it is
something of value. (TR 581)

3Victoria McCabe, the Office Leader of the Human Resources Policy and Communication Office at
LANIL, stated that there is no Laboratory-wide policy contained in the administrative process requiring that
a particular document has to be stamped "confidential" or "for internal use", although documents that are
intended to be kept confidential are generally labeled as such. (TR 453) She explained that there are
policies related to document control that are not contained in the administrative manual and are not the
province of her office, classified documents being one of them. (TR 453)

4Accidents included people getting shocked on electrical wires while cutting through walls and floors,
items being lifted were being dropped and damaged, people were getting injured and maimed as a result of
using equipment inappropriately, there was a shooting at the guards, and one of the guards was accidentally
killed. (TR 75)

3Mr. Derkacs is presently employed as a technical staff member in ESH-5, deployed in NIS Facility
Management Unit 75. (EX W at 4)

Spn Laboratory parlance, the individuals, directors, deputy directors and group leaders of the programs to
be assessed are referred to as "customers.” (TR 172)

IMs. Brittin stated that Complainant was given a two percent raise in 1996 because of delays in completing
the BUS assessment, and she indicated that Mr. Derkacs recommended the raise. (TR 864) She explained
that the raise process involves the management team examining to make sure the raises are-equitable across
the board. (TR 864) She further explained the management team, comprised of the AA group leaders,
would look at the LANL policy and the salary guideliiés, and then look at the contribution of the employee
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to the organization. {TR 865) The employee's contribution would be based on the performance appraisal
and the employee's contribution with respect to the othérs in the group. (TR 865) Ms, Brittin had no
concerns that Complainant's raise reflected anything other than his contributions. (TR 866)

8Complainant addressed Ms. Brittin's comments in a matrix dated April 22, 1996, and in 2 memo to her
dated May 7, 1996. (TR 937-943; CX 36, CX 37)

IMr. Prostenson stated that all of the team leaders and assessors have spoken of frustration in Ms. Brittin's
level of detail that she takes with employees. (TR 802) However, he also stated that delays in processing
reports were not caused by management with the intent to delay publications or protect disclosure of
sensitive information. (TR 738) Mr. Derkacs explained that Ms. Brittin's management style was thatof a
“more cbservant monitor.” (EX W at 32) Mr. King explained that Ms. Brittin "nitpicks a little bit*, but that
such "nitpicking" does not result in watered down findings. (TR 605) Mr, Griffin stated that there have
been significant delays in Ms. Brittin responding to reports given to her. (TR 548) However, he did not ~
believe that she kept reports so that sensitive findings would not be released, nor did he believe her
comments "water{ed] down" his reports. (TR 54%9)

Ms. Brittin explained that, while she now reviews all of the assessment reports to be published by AA-2,
initially she did not. (TR 838) She changed her practice in late 1994 when she got a letter from a customer
which criticized the quality and value of the inspections. (TR 839) Ms. Brittin stated that she did not delay
the BUS assessment report 8o cover up issues, nor did she change Complainant’s report so that the findings
were substantially changed. (TR 966-967) She believed she strengthened the report by highlighting the
findings. {TR 967)

10Mr. Le Doux received a copy of Complainant's March 22, 1996 memo to Mr. Derkacs. (TR 88, 467; CX
2;CX3)

Ll-Cf:»mplainant testified that he never heard back from M: Le Doux regarding his concerns, (TR 85)
L2Tritium is 2 material that is utilized in nuclear bombs. (TR 127)

13CCNS is 2 non-profit public education organization which focuses on nuclear safety issues. (IR 390)
CCNS brought suit in the United States District Court for the District of New Mexico against the United
States Department of Energy and Siegfiied S. Hecker. (CX 31 The suit was brought to remedy violations
of the Clean Air Act by Los Alamos National Laboratory, (CX 31) On April 2, 1996, Senior Judge Edwin
Mechem granted in part and denied in part, CCNS's Motion for Partial Summary Judgement. (CX 31)

Heoomplainant does not seek any damages based on his fiscal year 1997 salary increase. (CX 40 a1 41)

L3AM 721.01 states as follow:

An employee may not use proprietary data or privileged information obtained through Laboratory
employment for personal purposes, for favoritism in the purchase of goods or services, or in any
unauthorized manner. For example, see AM 1002.20. Such information must be held in confidence
until it is released through the proper channels to Laboratory employees, to the public, or to
potential vendors, See AM 707 and AM 1602.63.

18 According to Mr. Griffin, the assessment team was denied access because an experiment was being
conducted, but they were told to come back later that afternoon or the next day. (TR 564) Because of the
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shortness of the assessment, Mr. Griffin did not elect to go into that area, although Mr. Kruse and Mr. King
did go into that area. (TR 564)

L7AM 707.01 states as follows:

Employees must obtain approval from the Public Affairs Office before releasing any news item or
official statements concerning the Laboratory or before releasing any Laboratory materials for
commercial electronic or printed purposes.

1—&Al‘chough the article in the Santa Fe New Mexican uses the term "inspectors”, Complainant stated that he
used the term "assessors." (TR 228)

19wWTPP is the Waste Isolation Pilot Plant. (TR 640)

—ZQComplainant stated that he had no knowledge that the Santa Fe Reporter would have a copy of his
October 7, 1996 statement. (TR 257)

21Mr. Carathers passed away prior to commencement of the hearing in this matter. (EX X at 8)

22Mr. Griffin's time frame is questionable, as the article in the Santa Fe New Mexican was not published
until October 28, 1996. (CX 10; EX E)

BMr. Griffin explained that he received higher priority requirements from the operations working group
. and the Director's Office to conduct assessments not related to the QA programs at WIPP, so there was no
longer an issue on this point. (TR 543)

Complainant stated that, during the review period, he was assigned to represent Laboratory participation
in the American Society of Mechanical Engineers Research and Development QA Group. (TR 1150) He
was also the team leader for the revision of the Director's Policy, although this was not an assessment. (TR
1152-1153)

Z3There are four major job series at LANL: technical staff members, technicians, office support and
general support people, and specialist staff members which are the administrative exempt employees. (TR
484)

26Mr. Derkacs, who was group leader from June 1, 1996 through March 7, 1997, prepared an interim
performance assessment. (TR 999-1000; EX S) Mr. Derkacs gave Complainant the same ratings in the
"Evaluation Matrix" as did Mr. Loud. (EX S; CX 14) Mr. Loud explained that he did not change the ratings
given by Mr. Derkacs because he felt that it was "more appropriate” to use Mr. Derkacs' ratings since the
predominance of Complainant's activities were his responsibility. (TR 1010-1011) Mr. Derkacs' interim
performance assessment also contained the following comment, which Mr. Loud replaced with his own
comment (EX S):

Joe is a subject matter [expert?] in QA, a lead QA auditor, an active member of several professional
societies and very knowledgeable of QA requirements and applications. He was the only QA subject
matter expert in the group who supported the independent assessment program and consequently
participated in almost all of the AA-2 assessment requiring QA support.

ﬂComplainant took issue with the statement that the CCNS lawsuit was never raised at the performance
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appraisal meeting. (TR 302)

28Mr. Loud later explained that if he stated that Complainant had no legal right to go to the media, he
misspoke. (TR 1086) He stated that "anybedy's got a legal right to go to the media”, but that as a
supervisor, he feels that he has a right to ensure that his organization is run as effectively as possible. (TR
1086)

281 ee D'Anna made the salary recommendation for Mr. Gustafson, as Mr. Gustafson was part of the AA-1
group. {TR 894-895; EX J-1}

300y, Frostenson received four exceptional performances and a 5.31 percent pay increase. (TR 331,
1048-1049; EX 1-95; EX J-1) Mr. Geoffrion received four exceptional performances and a 4.09 percent pay
increase. (TR 331-332, 1050; EX 1-69; EX J-1) Mr. Griffin received three exceptional performances and a
4,98 percent pay increase. (TR 333, 1049; EX I-168; EX J-1) Mr. King received three exceptional
performances and a 3,78 percent pay increase. (TR 333- 334, 1051-1032; EX1-121; EX J-1) Mr,
Beckmann received on exceptional performance and a 3.38 percent pay increase. (TR 334, 1052-1053; EX
1-48; EX J-1) Mr. Emerson received orie exceptional performance and a 3.19 percent pay increase. (TR
334-335; EX I-148; EX J-1) Mr. Gustafson received no exceptional performance and a 2.23 percent pay
increase. (TR 335; EX 1-27) Complainant received one exceptional performance and a 2,75 percent pay
increase. (EX I; EX I-1)

3Mr, Loud was not sure if he told Complainant that he was going to include the note dated August 27,
1997, in Complainant's performance assessment, although he explained that it was not his intent to hide the
fact that it was being included. (TR 10$1-1092)

32315, McCabe explained that it is mandatory that when a supervisor puts a comment in 2 performance
appraisal he has to inform the employee before it becomes part of the official performance appraisal,
because the language of AM 109 states that the employee and supervisor must read, discuss and sign. (TR
451-452; EX C-5)

QComplainant stated that for the last five years, he has been involved in litigation over personnel issues, in
particular, a2 1995 reduction in force, (TR 371) He explained that, while researching in connection with that
case, he found that managers were using negative comments, such as the one given to him to lay people off
without consideration as to their merit, performance or other factors which should have been taken into
account. (TR 371) According to Complainant, right before the reduction in force, some employees who had
exceptional performance were given a negative comment so they could use that as an excuse to put that
individual on the list for a reduction in force. (TR 371- 372)

3Mr, Loud did not change the ratings given by Mr. Derkacs because he felt that it was "more appropriate”
te use Mr. Derkacs' ratings since the predominance of Complainant's activities were his [Mr. Derkacs'}
responsibility. (TR 1010-1011)

33Ms. Brittin explained that she did not discuss the article in the Santa Fe Reporter with Complainant
because she was away from the Laboratory much of the time on personal matters from September of 1996
through May of 1997. (TR 883) However, Ms. Brittin was not away for this entire period, and she admitted
that she did not instruct any subordinate to speak with Complainant while she was away. (TR 952)

38f note that the "Comments” section of an Employee Performance Assessment is only required to be filled
out where the employee receives an "Exceptional Performance”, "Performance needs improvement”, or
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- "Unsatisfactory Performance”. {CX 14) Complainant received one "Exceptional Performance”, and Mr.
Loud included a paragraph explaining that rating. (CX 14) Mr. Loud's second comment, regarding to
"unfavorable customer feedback", was not related to any finding of "Exceptional Performance”,
"Performance Needs Improvement", ar "Unsatisfactory Performance”. Mr. Loud admitted that the second
comment was not required and it could give the impression that Complainant's performance needed
improvement, although that was not his intent. (TR 1077)

3Zvfs. McCabe explained that there is no Laboratory-wide policy contained in the administrative process
requiring that a particular document has to be stamped "confidential" or "for internal use", although
documents that are intended to be kept confidential are generally labeled as such. (TR 453) She further
explained that there are policies related to document control that are not contained in the admindstrative
manual and are not the province of her office, classified documents being one of them, (TR 453)

3¢ omplainant did not make any complaints about his fiscal year 1997 raise, as he understood it to be an
alignment to bring some of the individuals in the group in line with the rest. {TR 287-288)

38 note that a four percent pay increase is greater than the pay increases received by Mr. Beckman and Mr.
Emerson, cach of whom were team leaders and, and like Complainant, received one exceptional
performance. However, such a result is necessitated because Complainant’s pay increase was adversely
affected by his engaging in protected activity. Such a disparity is not unheard of under LANL's salary
review process. For example, Mr. Griffin received three exceptional performances and a 4.98% pay raise
(TR 333, 1049; EX 1-168; EX J-1), while Mr. Geoffrion received four exceptional performances and only a
4.09 percent pay raise. (TR 331-332, 1050; EX I-69; EX J-1)

40The evidence established that the discriminatory conduct was limited to several cartoons lampooning
complainant, complainant did not suffer loss of a job or blacklisting and did not incur financial losses, and
evidence of mental and emotional injury was limited to his own testimony and that of his wife.

41The evidence which supported an award in this amount consisted of complainant consulting physicians
who prescribed anxiety and depression medications, as well as other medications for chest pain; a treating
psychologist testified that respondent’s discriminatory acts caused complainant's anxiety disorder and
post-traumatic stress disorder and respondent failed to offer any countervailing evidence on causation; and
that same psychologist testified complainant's wife and children noticed a radical change in complainant's
behavior, a serious strain in the marital relationship, and that divorce proceedings were begun, although the
couple did eventually reconcile.

42At hearing, complainant testified to his lowered self-esteem and uncommunicativeness, to his change in
slesp and eating habits, and to the adverse effect on his marriage. He also testified that he was not
interested in socializing, felt 'less than a man' because he could not support his family, and that the family
experienced a sparse Christmas. Finally, complainant testified that the family had to cancel their annual
summer vacation and charge the credit cards to the limit. Complainant's wife iesnﬁed she noticed
complainant's withdrawal in the weeks after Christmas.

43The ALY recommended a $75,000 compensatory damage award based on the treating psychologist's
finding that complainant suffered from chronic stress, paranoid thinking, a general distrust of others, a lack
of confidence in his engineering judgment, a fear of continuirig repercussions, and a general feeling of
apathy. The psychologist further testified complainant will forever suffer from a full-blown personality
disorder and a permanent strain on his marital relationship. The Secretary reduced the award based on the
fact that the same psychologist indicated this psychological state was caused in part by a co-respondent
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who had previously settled out of the case and that part of the settlement compensated for part of
complainant's compensatory damages.

441, Lederhaus, the evidence established complainant remained unemployed for 5 1/2 months after his
termingtion, he was harassed by bill collectors, foreclosure was begun on his home and he was forced to
borrow $25,000 to save the house. In addition, complainant's wife received calls at work from bill
coliectors and her employer threatened to lay her off. Complainant had to borrow gas money to get to an
unemployment hearing and experienced feelings of depression and anger, Complainant fought with his
wife and would not attend her birthday party because he was ashamed he could not by her a gift, the family
did not have their Christmas dinner, and complainant would not go to visit his grandson. In fact,
complainant cut off almost all contact with his grandson. The evidence revealed complainant became
difficult to deal with and this was corroborated by testimony from complainant's wife and neighbor.
Complainant contemplated suicide twice,

43The evidence revealed the complainant was harassed, blacklisted, and fired. In addition, complainant lost
his Hivelihood, he could not find another job, and he forfeited his life, dental and health insurance. The
blacklisting and termination exacerbated complainant's pre-existing hypertension and caused frequent
stomach problems necessitating treatruent, medication, and emergency room admission on at least one
occasion. Complainant experienced problems sleeping at night, exhaustion, depression and anxiety.
Complainant introduced into evidence medical documentation of symptoms, including blood pressure,
stomach probiems, and anxiety. Complainant's wife corroborated his complaints of sleeplessness and
testified he became easily upset, withdrawn, and obsessive about his blood pressure.

48The testimony of complainant, his wife, and his dad established complainant was of the opinion that
firing someone was like saying that person is no good. The evidence also established complainant felt
really in a low and that he relied on his dad to come out of depression. The termination affected
complainant's self-image and impacted his behavior, which became short with his wife. The wife testified
to the stress and emotional strain on the marital relationship and the father testified to complainant's pride
and work ethic and the fact that complainant felt sorry for himself after the termination.

®

420 omplainant identified his family as his wife, Bertha, and his in-laws. (TR 382)

481 note that, although Complainant expiained that his family has suffered emotional Jistress out of fear
that his career would suffer (TR 381), no part of the recommended award is based on this consideration.
Complainant is entitled to compensatory damages as a result of his own emotional distress, but the ERA
does not provide for the awarding of compensatory damages to the family of 2 complainant. 42 U.S.C.

§5851(0))(B)-
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UNITED STATES DISTRICT COURT .
FOR THE DISTRICT OF COLUMBIA F‘LED

C. LAWRENCE CORNETT, ) JUN 25 1998
Plaintiff, ; 057:&:’56? é’é’?fr@gf;”"
v, ; Civ. No. 98-1124 (TFH)
DEPARTMENT OF ENERGY, et al., ;
Derenaant. ;
MEMORANDUM OPINION

Pending before the Court are the parties’ dispositive motions. Plaintiff has moved for
summary judgment, and the federal defendants have moved to dismiss, or, in the alternative,
for summary judgment. The Court held a hearing on these motions on June 15, 1998; after
considering the arguments at the hearing, and the pleadings submitted by the parties, the Court

will deny plaintiff’s motion, will grant defendants’ motion, and will dismiss the case.

I Background
This case arises out of the Department of Energy's Contractor Employee Protection
Program, which was created to prevent contractor retaliation against whistleblowers. See 10
C.F.R. Part 708. -Plaintiff won 2 judgment under those provisions against defendant Maria
Elena Torano Associates (“META"), and he seeks to compel the Department of Energy
("DOE’) to enforce that judgment.
Plaintiff’s case originates from his work for defendant META on the company’s first

major government contract. META won the contract to prepare a Programmatic

s
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