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THE ROLE OF THE EPA OMBUDSMAN IN AD-
DRESSING CONCERNS OF LOCAL COMMU-
NITIES

TUESDAY, OCTOBER 3, 2000

HOUSE OF REPRESENTATIVES,
COMMITTEE ON COMMERCE,
SUBCOMMITTEE ON FINANCE AND HAZARDOUS
MATERIALS, JOINT WITH
SUBCOMMITTEE ON HEALTH AND ENVIRONMENT,
Washington, DC.

The subcommittees met, pursuant to notice, at 10:10 a.m., in
room 2123, Rayburn House Office Building, Hon. Michael G. Oxley
(Chairman, Subcommittee on Finance and Hazardous Materials)
presiding.

Members present, Subcommittee on Finance and Hazardous Ma-
terials: Representatives Oxley, Largent, Shimkus, Blunt, Ehrlich,
Barrett, and Luther.

Members present, Subcommittee on Health and Environment:
Representatives Bilirakis, Cubin, Bryant, Brown, Green, and
DeGette.

Also present: Representatives Sawyer and Chenoweth-Hage.

Staff present: Robert Meyers, majority counsel; Amit Sachdev,
majority counsel, Robert Simison, legislative clerk; Richard A.
Frandsen, minority counsel; and Sarah A. Keim, Presidential Man-
agement Intern.

Mr. OXLEY. The subcommittee will come to order.

The Chair would recognize the cochair of our hearing today,
Chairman Bilirakis, chairman of the Health and Environment Sub-
committee, for an opening statement.

Mr. BILIRAKIS. Thank you, Mr. Chairman; and I want to thank
you and your staff for your cooperation in holding this hearing.
Your subcommittee has more jurisdiction in this matter than does
ours, but I know that we are all greatly concerned about this par-
ticular issue, and I want to thank you.

I also want to welcome our witnesses and audience to today’s
hearing concerning the role of the U.S. Environmental Protection
Agency’s national hazardous waste and Superfund Ombudsman in
addressing concerns of local communities.

Today, we will seek to address several basic questions.

First, we are interested in understanding the Office of the Om-
budsman’s interaction with the general public, as well as the rela-
tionship between this office and other offices within EPA. We are
interested in hearing the services which the Office of the Ombuds-
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man provides and whether the office is allowed sufficient independ-
ence. We are also interested in Assistant Administrator Fields’
view of the Office of the Ombudsman and what EPA considers to
be the permissible functions of the office.

One of EPA’s stated goals is to ensure, and I am quoting, that
all parts of society—communities, individuals, business, State and
local government and tribal governments—have access to accurate
information sufficient to effectively participate in managing human
health and environmental risks, end quote.

Unfortunately, many citizens around the country would contend
that EPA has failed in its relationship with local communities.

Chairman Oxley and I requested this joint hearing after becom-
ing acquainted with several instances in which communities were
unhappy with the EPA’s responsiveness to their needs, particularly
with regard to Superfund sites. In many cases, the EPA Ombuds-
man has become involved and opened up avenues of communication
for the public’s concerns to be taken into consideration. I have re-
ceived letters from people all over the United States expressing
their support for the EPA Ombudsman. I have those letters bun-
dled, Mr. Chairman, and I ask unanimous consent to enter these
into the record.

Mr. OXLEY. Without objection.

[The information referred to follows:]



TO:Congressman Michael Bilirikas

FROM: Doyne E. Shrader
18058 Stevensburg Rd
Culpeper, VA 22701

(540)399-1813 6/13/2000

Dear Sir,

You have my willing support in your efforts to take steps to hold the EPA
accountable

for their mistaken policy of Biosolids land application by increasing the budget for
the independent oversight of EPA’'s actions.

The following information is a statement I made to the Culpeper County
Supervisors
and may help in support of my appeal to you:

On December 12 1999, my neighbor, Mable Harlow called and asked if I had a
nasty smell coming from the water. The very same smell from the flelds was coming
from my water tap. I called the Lenn brothers, who are the property
owners and informed them of the problem.

For the first thirty days, I was confidant that the Lenn brothers were doing the
best they could to solve the problem. When they left for vacation, I was sure
the health departinent would resolve the situation.

‘When I inquired as to the uses of the water and what type of filter system
could be installed to remove the fecal coliform, I received the letter of which you
have a copy before you. This is the first {ime the involvement of Bio Gro was
mentioned and that the possibility existed that Land Application of BIOSOLIDS

may be linked to the cause of the well contamination.

As of today, the families living in that area have no clean water. A new well is
scheduled to be drilled in two weeks. And I am grateful for the fast action of those
involved to gain the permit.

The only question remains how did the well become contaminated?

My request is a simple one. I stand here before you and appeal to you for
support of a public investigation into the cause of the well contamination.

In closing, I would like to quote Herbert Spencer, "There is a principle which is
a bar against ail information, which is proof against all arguments and which
cannot fail to keep a man in everlasting ignorance- that principle is contempt
prior to investigation".

NOTE: I urge anyone who lives in or around land where BIOSOLIDS are applied
to have their well tested and see their doctor for possible exposure to harmful
chemicals contaminants and bacteria. Contact your local Health Department
for ’
assistance.

DOYNE E. SHRADER
STEVENSBURG VA
(540)399-1813



To:  Congressman Bilirikas Fax: (202)225-4085
From: Pam Hood Date: June 13, 2000
Re: My Support Pages 1
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The Honorable Congressman Michael Bilirikas,

1 am a resident of Virginia and want to let you know that I support
your plans for increasing the budget of the Ombudsman Office

of the EPA and giving them sabpoena power. This actien is
necessary and I thank you for all you are doing.

Pam Hood

Lara J. Saffo, Esquire
Post Office Box 336
North Woodstock, NH 03262
(603) 983-5337

June 13, 2000

Congressman Michael Bilirakis
202 225 4085

Dear Congressman.

1 wish 1 lived in Florida so { could vote for you. | have been following the manner in
which sludge has been regulated in the United States for the past four years, and am incredibly
concerned. | wholeheartedly support your proposal to increase the budget to the EPA National
Hazardous Waste Ombudsman Office, and to give them subpoena power. Best of luck! Lara
Saffo



Subject: Undeliverable: EPA
Date: Tue, 13 Jun 2000 18:38:14 -0400
From: System Administrator <postmaster@mail house.gov>
To: horr@du.edu

Your message

To: £109€mail.house.gov
4 DeGette {(Public Box)
Subject: EPA
Sent: Tue, 13 Jun 2000 18:45:18 -0400

did not reach the following recipient(s):

£109€mail.house.gov on Tue, 13 Jun 2000 18:38:08 ~0400
The recipient name is not recognized
The MTS-ID of the original message is: c=US;a= ;p=U.S. House -of
Re; 1=HRMIMS010006132238MN1VPXM3
MSEXCH:IMS:U.S. House of Representatives:U.S. House:HRMIMSO0l O
(000CO5A6} Unknown Recipient

‘et it Grbuds,

Message-ID: <3946B97E.2A5DECS5F@du. edu>

From: Helene Orr <horr@du.edu -B [ (L/\
To: £109@mail.house.gov Cm—@.&nm tralin §
Cc: ."DeGette (Public Box)" <DeGette@mail.house.gov>

Subject: EPA

Date: Tue, 13 Jun 2000 18:45:18 -0400

¥X-Mailer: Internet Mail Service ({5.5.2650.21)
X-MS-Embedded-Report:

Congressfolk,

It has come to my attention that you will offer an amendment to the EPA
appropriations bill this week that would provide funding and subpoena
power to the EPA's Office of the Ombudsman. How can I possibly convey to
you how critical it is that Congress do just that.

As a long-time resident of the Overland neighborhood in Denver and a
neighborhood warrior in our decade-long battle with the EPA, I know that
without the assistance of the ombudman's office, our concerns would
never have been heard. On Friday we anticipate the announcement that the
EPA will reverse its earlier Record of Decision and declare a new ROD
specifying removal of the waste from our neighborhood and city. This
will be precedent-setting decision in the annals of EPA history.

The EPA's original decision to bury 80,00 cubic yards of radiocactive and
toxic waste in our neighborhood was not only a very bad decision, it was
a decision made in secret meetings in back rooms with representatives of
the PRP (otherwise known as the Polluter), Shattuck/Salomon/Citigroup.
Though we knew from our own research that these meetings very likely had
taken place, we were unable to prove it. We were denied access to those
documents. Until the ombudsman stepped in. The ombudsman was able to
read the documents, to make them public or at least available to members
of Congress. It was the ability of the ombudsman to investigate our
allegations, to see all the documents in the administrative record, and
to question regional EPA staff and state health department officials
that brought the sad tale of this site fully into the light. If that
office had full subpoena capabilites it would greatly expedite the
process and, in the long run, save taxpayer dollars.
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Perhaps if we had a more fully empowered and funded ombudsman's office,
some of the more egregious acts of BPA employees would not even be
perpetrated on the very citizens they are charged to protect. My
neighbors and I were repeatedly lied to by the regional office of the
EPA. When we dared to guestion the efficacy of mixing the waste with
concrete and burying it in the neighborhood, the EPA project manager
told us we were too stupid to understand the "remedy." We never once
felt that we were listened to by the EPA until Bob Martin and Hugh
Kaufman came toc town. Finally, we were heard and not disrespected,
stonewalled and sloughed off.

It may seem ironic or unfortunate that we need to have a fully active
and autonomous ombudsman's office to protect us from the arrogance of
the very agency that is supposed to protect us. But in fact, that is the
case. For whatever reasons, the EPA has chosen too often to go to bed
with the peliuters and offer them cheap clean-up alternatives at the
expense of the communities affected.

Nowhere, to my knowledge, in CERCLA is the term "cost-effective" defined
strictly in terms of the polluter or the government. In my mind, what is
cost-effective can only be what is best for the health and welfare of
the pecple and the land. Give the Ombudsman’s Cffice the power and the
money to keep the EPFA honest and working in the interests of the people
not the coerporations.

If I can be of further help or information or if you ever need someone
to testify to this experience with the EPA, I would be happy to do so.

etp. @

Name; horr.vef
horr.v Type: VCard (text/x-vcard)
Encoding: x-uuencode

Sincerely,

Helene Orr




RE: 3 page fax
JUNE 14™ 2000

TO: CONGRESSMAN BILIRAKIS

FROM: CONCERNED CITIZENS OF LAKE TWP.” /
UNIONTOWN INDUSTRIAL EXCESS LANDFILL

SUPERFUND SITE -

UNIONTOWN , OHIO

INOTE: Dear Congressman Bilirakis,

Please find enclosed two letters to our two local
Congressman that have been involved with IEL over the years.
want to let you know how much we appreciate your work
regarding this very important issue! Good luck today!

e N

Yours truly,

Chris Borello and “CCL.T”
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CONCERNED CITIZENS OF LAKE TWP/
UNIONTOWN IEL SUPERFUND SITE
UNIONTOWN, OHIO 44685

6/14/00

Tihe Honorable Congressman Ralph Regula

United States House of Representatives

Washington, D.C. 20515 '

Dear Congressman Regula:

Cur organization is writing in support of H.R. 3656, the Ombudsman Reauthorization
Act of 2000 or any amendments to the VA-HUD and {odependent Agencies Spending
Bill that are made on the House floor by Congressman Bilirakis, that would support HE
3556, We respectfully urge you to support any such legislation.

he EPA National Ombudsman receives requests and complaints from Members of
ongress and citizens concerning Superfund and other hazardous waste programs and
onducts investigations into those complaints.. The Ombudsman then makes findings of
\cts and non-binding recommendations to the EPA on how to resolve the disputes,

sing the Model American Bar Association (ABA) Statute, this bill will greatly assist
tizens who require help in ensuring that their needs and views are fully considered in
the EP A-decision-making process.

Lot 0 ™ jed

s you know, both citizens and local officials view the US EPA Ombudsman as our one

maining hope of obtaining the truth regarding the serious sontroversy concerning
radiation at our Superfund Site, Uniontown Industrial Excess Landfill after 17 years of
ajmost constant battling with US EPA Region 5 for the real facts surrounding this issue,

& therefore believe that it is imperative that the Ombudaman be given the authority by
ongress as described above. It is clear that such independence, powers and resources ars
alsential tools for a thorough and competent investigation, but to date have been sorely
lacking, thus severely limiting the Ombudsman’s ability to do his work. Over the years,

¢ have been appalled by the sheer arrogance of US EPA and its total disregard
epnceming accountability. Granting the US EPA Ombudman such powers will goalong
ay to help hold US EPA accountable to the citizens of not only Stark County, but
similar communities across the nation, We believe the health and weifare of thousands of
mericans is literally in the balance.

nce again, we urge your support for this legislation and its model statute that includes
the essential characteristics of adequate staffing, subpoena power, and independence from
the EPA.

Stincerely, z v
éhris Borello President

'ONCERNED CITIZENS OF LAKE TWP/
ONTOWN IEL SUPERFUND SITE
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CONCERNED CITIZENS OF LAKE TWP./
UNIONTOWN IEL SUPERFUND SITE
! . UNIONTOWN, OHIO 44685

6/14/00
he Honorable Congressman Tom:Sawyer
nited States House of Representatives
ashington, D.C. 20513

ear Congressman Sawyer:

ur organization is writing in support of H.R. 3656, the Ombudsman Reauthorization

et of 2000 or any amendments to the VA-HUD and Independent Agencies Spending

iil that are made on the House floor by Congressman Bilirakis, that would support HR.
3856, We respectfully urge you to support any such legislation,

he EPA National Ombudsman receives requests and complaints from Members of
ongress and citizens concerning Superfund and other hazardous waste programs and
onducts investigations into those complaints. The Ombudsman then makes findings of
cts and non-binding recommendations to the EPA on how to resolve the disputes.
sing the Model American Bar Association (ABA) Statute, this bill will greatly assist
tizens wha require help in ensuring that their needs and views are fully considered in
tiie EPA-decision-making process.

W3 you know, both citizens and [ocal officials view the US EPA Ombudsman as our ong
smaining hope of obtaining the truth regarding the serious controversy concerning
adiation at our Superfind Site, Uniontown Industrial Excess Landfill after 17 years of
most constant battling with US EPA Region 5 for the real facts surrcunding this issue,
Ve therefore believe that it is imperative that the Ombudsman be given the authority by
ongress as described above. It is clear that such independence, powers and resources are
sential tools for g thorough and competent investigation, but to date have been sorely
lacking, thus severely limiting the ©mbudsman’s ability to do his work. Over the years,
e have been appalled by the sheer.arrogance of US EPA and its total disregard
ncerning accountability. Granting the US EPA Ombudman such powers will go a fong
ay to help hold US EPA accountable to the citizens of not only Stark County, but
similar communities across the nation. We believe the health and welfare of thousands of
mericans is literally in the balance.
nce again, we urge your support for this legislation and its mode! statute that includes
he essential characteristics of adequate staffing, subpoena power, and independence from
ne EPA. ‘

L B W

=

a4

e

Sincerely,

Chris Bora:io President \;

CONCERNED CITIZENS OF LAKE TWP./
UNIONTOWN IEL SUPERFUND SITE
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JULIAN €. HOLMES
RR #1 BOX 3870
WAYHE, MATHE 04284
Tel: 6353057

June 14, 2000
Hon. Michael Bilirikas
United States Congress
Washington, DC
PAX: 202-225-408
Dear Congressman Bilirikas:

In view of the extensive, well-documented corruption at the United States
Environmental Protection Agency, I wish to register my support fox;

L. isoreasing the budget of the EPA Ombudsman Office, and
3. providing thak office with subpoena power,
Thank you for your leadership on these mattars,

Zincerely,

e C i

Michael Bilirikas

Greetings from

Maine! Having first hand knowledge of EPA arrogance and
corruption, we wholeheartedly support increasing the budget of the

Ombudsman Office and giving them subpoena power. These actions are
LONG OVERDUE | Merry Welch, Parsonsfield, ME
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Pi-Pa-TAG, Inc.
Pinoiins & Paszo Caunties Tochnics! Assistance Grant
1015 Wideview Ave,
Tarpon Springs, FL. 34889
June 14, 2000
The Honorable Michae! Bilirakis
United States House of Representatives
Washington, DC 20515
Dear Representative Bilirakis:

PiPaTAG, Inc. is writing in support of HR. 3656, the Ombudsman Reauthorization
Aect of 2000 or any amendments to the VA-HUD and Independent Agencies Spending
Bill that you may make on the House floor that would support HR. 3656.

As our citizenis group, PIPaTAQ, Inc, saw first hand in the Anclote area of Pinellas
and Pasco Counties with the Stauffer Superfund site, the EPA has sometimes proven to
be unresponsive to those citizens who are most affected by their decisions. Until the
Ombudsman stepped in, the community wes unable to get disclosure of important public
documents regarding our site. Actual ownership of the site as well as the entity -
responsible for the financial aspect of the 'cleanup’ was unclear. In fact, the ownesship of
the corporation changed during the process of the Ombudsman's investigation and EPA
did not divulge that fact for months. EPA was willing to sign s Consent Decree without
fully checking into the ability of the new ownership to fund the ‘cleanup' and the
mMONItoring Process,

EPA officials also failed to pay aitention to comments and complaints from the
community about unresolved health issues relating to contamination from the Stauffer
Superfund site. In our own situation, the Ombudsman's office has helped local citizens to
understand the EPA’s processes, and has proven enormously helpful to members of the
community living in Southern Pasco County and Northern Pinellas County.

Once again, we urge your continued efforts to pass this important legisléﬁon and its
modz] statute that includes the essential characteristics of adequate staffing, subpoena
power, and independence from the agency over which the Ombudsman has jurisdiction.

Sincereiy,

Heather Malinowski
Secretary, Pi-Pa-Tag

Phone (727) 83720688 Emall: chimal@fasunzoastnet Fax (727)942.3978
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6/14/00

ssman Bilivakis
{(202) 225-4085 FAX

Dear Congressman Bilirakis:

I fully support your plan to grant subpoena power and an increased budget to the EPA
National Hazardous Waste Ombudsman's Office, to investigate EPA% outrageous
record and lack of credibility with the public in Congressional hearings and elsewhere
(everywhere).,

EPA corruption is beyond belief. 1 have been a regulatory consnltant dealing with EPA
for 28 years. They no longer serve any purpose other than social and political design.
Carol Browner is the worst. Her behavior; les, half truths and blatant
miscepresentations; before Congress recently were unconscionable. People like this do
not deserve to serve the peaple of this country. We demand better.

I have particularly disgusted with EPA's 503 regulations which were a premeditated
plan to pollute this eountry’s food production with industrially contaminated sewage
shadge. Secondly, their polluting grovadwater with MTBE further validates my point.
EPA is the biggest polluter in the United States.

Sincerely, :

fisd G

Reed Smith

322 Arboles Way
Oakdale, CA 95361
{209) 848-0142
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South Belt-Brio Community Broup

11555 Beamar Houatan, Tx 77088 281.481-5656
Brio Community Greup June 14, 2000
11558 Beamer

Housion, Tx 77040
Marie Flickingsr

The Honorable Tom Delay
United States House of Reprasentalives
washington. DG 20515

Dear Tom,

1 3m certain yau remambar my Invalvamant with the Brio Superfund Site. You may also remember the heip we got
fram Bob Marlin, the EPA Ombudsman who works out of Washingtan.

Mag it nol baen tor his assista-ne as wall AS ynur own heip with the air monitoring. San Jacinto Collage South
campus would be ¢l2sed today - for an anticipated period of three 16 five yaars. Additionally, Memorial Hermann Hoeplial
Southaast would be in mnjor financial straits, If not closed alse. What sick person would want lo visit a8 hospital nant-door 1o
8 college closed due: 1o loxic Air emizsions?

Thae accepted remedy which had nat only bacn approved by EPA, hul appravan by Justine and the tedeoral cournt
would have afiowsd the burning of dioxin in a 86.88 intinerator instead of the requirad 98.9386 incinerator. The Seuth Bon
community, instend of thriving as it !s today. would have become a biighted Erea.

&rio is tha fleat site thet Ombudsman Bob Murtin workad on. With his help the community succeeded In turning
around & remedy which woyld huve been disastrous for the cemmunity.

I have served as a community regreasntative for our site for 12 Yoars. wrm saddcns ma the mnll an discussing
slias with others i 1iat tha stary stiil nas not changed. EPA nceds &n obj ) to assist the commu:
nlty which 8 totally out-gunned when ighting EPA. The community is siways the victim. Withow help lrom peopic like
Ombudsrman Boh Martin and yourself, communities have no chance.

Tom, you of all pecple understand tha light of the linle pecple againat EPA.

1 am wrlting today to ask you ta auppon HR. 36.:6. tho Ombudsman Reautharization Act of 2000 o7 any amsnd-
fmenta o the VA-HUD and Indep: g Bili that are mads on the Housa fivor by Congressman Billrakis
that wauld suppont H.R. 3658, 1 respactiully urge you to suppon thia lagisiation,

Using the Mode! American Bar Association (ABA) Staluts, this bit will greatly assist citizens who require help in
ensuring that their nooda and views ars fully considered in tha EPA decision-making procsss. As our citizens' group aaw first

hand in Housion wit the Brio Superfund Site, 1ho EPA has fraquently proven to bs 10 those chizens aven when
the need is real— aw uftimately scientifically provable. | urge your suppon for this tegislation and s modal statute that
incluties the of ad staifing, powar, and i fram the EPA.
1 am countirg nn your past uxpoﬂ-n:n with EPA as a reason to suppon this o,
 Sinceraly,
fdarie Flickinger

Chalrman, South Bolh-Bria Community Group

£.8. | aiso sorve ae chalr of the EPA Brio Cammunity Assistance Group whish is not ecnnactad to this group.
PP.S. Wo frequontly use your proes roleasss. A recent ane is onclosed. Stand firm on the Houston rail isaue!
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AMERICAN FRIENDS SERVICE COMMITTEE *»
NORTHEAST OHIO OFFICE

Humanity Houge
513 Wost Exchange St
Akran, Ohio 44302
330-253-7151 or 330-253-7204

Fax 330-996-4664

15. June. 2000 Postt"FaxNote 7671 {Dae > |
From .
Tom Sawyer =
United States House of Representatives
Washington, DC 20515
ax ¥

Dear Representative Sawyer, o

Y wiite ins it of HR. 3656, the Ombudsman Reauthorization Act of 2000 or any amendments
1o the VAﬁﬁpI(; and Independent Agencies gpendlég Bill that are made on the House floor by
Congressman Bilirakis, that would support HR. 3656. Please support any such legislation.

The EPA National Ombud i 41 and complaints from Members of Congress and
¢itizens conceming Superfund and other bazardous waste programs and conducts jnvestigations
into those complaits. The Ombudsman then makes findings of facts and non-binding
recommendations to the EPA on how to resolve the disputes. Using the Mode] American Bar
Association (ABA) Statute, this bill will greatly assist citizens who require help in ensuring that
their needs and views are fully considered in the EPA decision-making process.

Over the past five years, our organization has had difficulties with Region S of the EPA
in getting to the bottom of the issue of radiation at the Industrial Bxcess Landfill (THL) Superfund
site in Uni m, Ohio. Hi persons d to our organization and commanity residents
have been treated less fairly and openly thaa corporate persons in access to information and
officials and in secaring water samples. This has resulted in us submitting several FOIA requests
and legal appeals to withheld information.

The involvement of these connected to the US EPA Ombudsman's office has had the effect of
forcing Region 5 to respond more openly to public concerns, The Ombudsman bas also been
genuinely open 10 receiving direct written f fon and testimony related to long ding
concerns at the IEL, -- andisinthe&ocessofacﬁngonthisinfonnation through a preliminary

i igation into past practices af the IEL. The US Ombudsman has not treated human persons as
second class citizens compared to corporate persons.

It is essential that such an Ombud exists indep from BEPA, other federal agencies andas
far removed as possible from the reach of corporations which, as nothing more that artificial legal
fictions, serve to corrupt the political p and often p i that serve their own narrow
interests at the expense of the common good.

We urge your s;;ppoxt for this legislation and its model statute that includes the essential
characteristics of adequate staffing, sub power, and independence from the EPA.

Sincerely,
Csl
leridge
irectox
Economic Justice & Empowerment Program

ce: US.. Representative Michael Bilirakis

The American Friends Service Commitiee is a Quaker social action org 4 ki iolent solutions ta
Berrmow newhl, & h A dine and veace and helping those ill and oppressed.




16

HARMONY TOWNSHIP ENVIRONMENTAL COMMISSION
3003 BELVIDERE ROAD, SHILUPSBURG, NEW JERSEY 08355
Fhone: {908) 2631806  Fax {308 218 - 1650

June 19, 2000
To:  Representative Michael Bilirakis
From: William Rosebrock, Chairman
Harmony Township Environmental Commission
Tamin support of §roposed legistation would make the Ombudsman's position independent of

EPA, provide him subpoena power and increase his budget to conduct investigations,

Thank you for your interest in this matter.
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PhoneTools

Phone:

Fax:

Message :

Dear Rep. Bilirakis:

As a citizen of Washington State | am outraged by the arrogance of the EPAI Please accept the
attached letter as support for your efforts to reauthorize the USEPA Ombudsman’s position.

Thank you. P

Patricla Armne Marin
Former Mayor, City of Quincy
509-787-4275

From: To: US House of Representatives
User Rep. Michael Bilirakis

Date: 6/19/00 Page(s): 3
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June 18, 2000

Representative Michael Bilirakis
Washington, DC 20515
202-225-4085

RE: USEPA Ombudsman Reauthorization
Dear Representative Bilirakis:

Thank you for supporting the reauthorization of the USEPA Ombudsman, and the only
hope citizen’s have for EPA accountability!!

As former Mayor of a small agricultural community in Washington State I have
experienced first hand EPA’s arrogance, and Jack of accountability to the people. As
Mayor I tried unsuccessfully to ascertain the origin and constituents of hazardous waste
being shipped to a fertilizer distributor located adjacent to our Junior and Senior High
Schools.

So much for Community Right to Know!! It's meaningless if EPA isn’t going to enforce
it. And as you know, “they darn weil do what they please™ because they have no
accountability.

Anyway, in our particular situation, EPA intentionally failed to test fields of farmers who
had suffered crop losses from these hazardous fertilizer materials, leaving them at the
mercy of the corporations and with little useful evidence for litigation. Field tests, which
had been requested by the injured farmers as part of EPA’s investigation, were never
done. Critical analytical data, necessary 1o this investigation, and which may have saved
their farms, their livelihoods and their dignity, was conveniently never conducted.

EPA even failed to conduct a comprehensive sampling protocol on the hazardous waste
site itself. The presence of heavy metals, and even outlawed chemicals, that were found
on site were downplayed through evasive answers and in at least one case, higher than
normal detection limits. This “slight of hand” continues today.

My experience with the EPA has left me wondering if the relationship between polluters
- and the EPA hasn’t become too close. Perhaps, this lack of accountability is largely to
blame. Whatever the reason, this agency needs a watchdog.

It has been said that “absolute power corrupts absolutely”. As Americans concemned for
the environment, our children and the future of our nation, we cannot afford to risk that
type of abuse in the agency charged with protecting those very values.

The Ombudsman’s position, restructured to allow him subpoena power and independence
from the agency, is imperative to keeping the EPA on the course originally envisioned
by Congress.

Your courageous stand to see this accomplished is greatly appreciated.
Sincerely,

Patricia Anne Martin

Former Mayor, City of Quincy
617 H Street SW

Quincy, WA 98848
509-787-4275
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Otz <
ENVIRONMENTAL

19 June 2000

'Congressmarn Michael Bilirakis
Washington D.C.
FAX. 202-225-4085

Dear Reprosontative Bilirakis:

' The Olympic Environmental Council from the North Olympic Peninsula of the State of
Washington supports your efforts to amend the VA HUD appropriation bill to make the
national USEFA Ombudsman position independent of EPA, provide him subpoena
power and increase his budget to conduct investigations.

 Mr. Robert Martin has been invaluable to us, 2% we know he has been to other titizen
groups around the nation. In fact, it was through a Florida citizen group that we

" lgarned of the national Ombudsman and how he might help us. We were most
fortunate to have reached him and obtained his assistance. R

Beforehand, citizens were repeatediy denled help by our local and state agencies in
stopping the output of dioxin and other harmiul toxics into our community by one of the
state’'s and nation’s worst poiliters of air, water and soil. Rayonier. inc. (formery ITT-
Rayonier, Inc.) Region 10 EPA also ignored our pleas. All agencies ignored the
contamination of peaple, private properties and natural resqurces. The corporation
cotlid do anything, even after it shut down its pulp mill in Spring 1897, No governmant
wanted 1o inspect the level of hazardous waste this corporation wolld leave strewn
throughout the COMMUNTY WNen exiing. 1 Ne NN Nas DEen el 10 Iesve heir X
waste in other communities, only having o move a few shovels of dirt, fence the

* contaminated sites (that the firm determined cortaminated), pay some officials a few
hundred thousand doliars and ext,

Whon Ragion 10 EPA heard that we had gotten the Ombudsman intarestad in seeing’
to it Rayonier's contamination of cur town was assessed, the agency tried o convince
Marlin things were not serious and the state was in control. M. Mantin's porsiotence in
going forward with his investigation caused the the Region to accept a citizen petition -
to implement Superfund assessments of the pylp mill, the adjoining Strait of Juan de
Fuga, three larifilis, four tresh water streams and private properties. That is how .
pervasive is the reach of the pollution. .

Page 10of 2
R ier Haza Waste Ch p Project .
. ' 3632 O'Brien Road - Port Angeles WA 98362 - Phone/FAX (manual) 360-417-0855
email: darl 'ympus.net ~ www.oly net, ‘vec [ .
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It was clear from the unorthodox sampling and analytical procedures carried on by the
EPA contractors, they tried 1o minimize the extent of the poliution they might find. Even
so, what they found was so serious that in the end, the mill si/Strait and three landfills
attained Superfund level status. :

Throughout EPA's presenco and actions it was necessary for oitizens to have several
meetings with the staff and with the Region 10 Administrator. We do wish 10 insert that
the Administrator did avail himself and his staff for meetings with our statewide
coalition and we are appreciative of this. Mr. Martin attended certain of those meetings
and his presence helped move the process forward. Indeed, his involvement helped
ue eucceed in getting tha mill/Strait recommendad for the Superfund National Priority
List.

Local politics won aut in the end by pressuring the State Governor ta insist the site not
be listed on the NPL, but deferied W the Stale - the very agency that allowed Rayonier
W puliute in e first place.  Tlhie defenal process stunk. EPA did not follow its own
guidelines. The staff ignored the overwhelming public voice and substantive
arguments to list the site on the NPL. While the Region 10 staff was quick to want to
drop this “hot potato” in the state’s iap, our continued meetings with the Regional

Ainitisblalvl —- Lo suwrs e eacd other vwoices than his staff's -- and Mr. Martin’'a
involvement effected strong deferral language which could cause the site to yet wind
up on the NPL.

This scenario is now being repeated over the fatg of the Superfund level landfills and
surrounding contaminated communities. EPA headquarters would like to stop Mr.
Martin's involvement in this. We need to make sure he retains his independence and
is proporly budgeted to continus his assistance in helping restore life and dignity tn

this community.

We wish you success in achieving your goal. We have encouraged citizens around
the country to support your legislation.We would appreciate hearing trom your office
the outcome of your proposed legislative amendments.

Respectfully submitted.

4

) / .44——

Darlene Schanfald

ﬂa’lfbf—?«
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Pi-Pa-TAG, Inc.
Pinafias & Pasco Counties Technical Assistance Grant
1015 Wideview Ave.
Tarpon Springs, FL 34689

September 28, 2000

Honorable Rep. Michael Oxley, Chair
Subcommitiee, Finance & Hazardous Materials
2233 Rayburn House Office Bldg.

Washington DC 20515

Honorable Rep. Michael Bilirakis, Chair
Subcommittes, Health & Environment
2369 Rayburn House Office Bidg,
‘Washington DC 20515 i

Dear Sirs:

This letter is presented by the Board of PIPaTAG, Inc. to the House Commerce Committee's
Finance & Hazardous Materials and Health & Environment Subcommittees for their October 3,
2000, joint hearing entitled "The Role of the EPA Ombudsman in Addressing Concerns of Local
Communities.” We request that this letter be included as testimony in the Joint Committee
hearing record.

Pi-Pa-Tag, Inc., holds a Technical Assistance Grant to provide information to the affected
community conceming cleanup of the Stauffer Chemical Superfund Site in Pinellas County,
Florida, under EPA Assistance Agreement number 1994931-01-0. Our newsletter reaches over
seven hundred concerned citizens at the intersection of Florida's Pinellas and Pasco counties.

The community affected by the Stauffer Chemical Superfund Site near Tarpon Springs, Florida, -
is shocked at the treatment it has received at the hands of EPA Region 4. Though EPA Region 4
has attempted to portray itself as being in a partnership with the community, observed behaviors
point to the partnership actually being between EPA Region 4 and Stauffer Management
Company (SMC), the Potentially Responsible Party (PRP).

For years, members of the community have asked reasonable, legitimate questions about the
Stauffer Chemical Superfund Site and the surrounding area, and for years they have received
very few satisfactory answers. At a number of public meetings, EPA Region 4 told citizens that
their questions would be answered at a later date, after further study. Most questions were never
answered. Thus, the community was patronized and denied meaningful participation in the
Superfund process. Though an EPA Technical Assistance Grant was awarded, reports and
comments from the public and from the environmental scientists under contract as Technical
Advisors were, for the most part, ignored. In some instances, those comments were used as
excuses to weaken parts of the proposed containment project. EPA Region 4 staff has turned

Phone (727) 937-2868 Email: chimal@flasuncoast.net Fax (7T27)942-3878
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Pi-Pa-TAG, Inc.

Pinelas & Pasco Counties Technical Assistence Grant
1015 Wideview Ave.

Tarpon Springs, FL 34689

citizens' comments about contamination from the site that has spread into the surrounding
community into excuses to reduce the level of the remediation on the site itself.

EPA Region 4 promised io clean the site (located within a residential community) to Residential
Standards, yet they released a Record of Decision (ROD) with no soil cleanup level for arsenic,
the main chemical contaminant, then resorted to intellectual obfuscation while they adopted a
less-stringent cleanup stanidard .

Without performing the studies needed to determine potential short- or long-range safety issues,
EPA Region 4 agreed to the remedy chosen by Stauffer Management Company’s (SMC)
contractor. While EPA Region 4 staff have staunchly defended the acres of monstrous
conerétized mounds of heavy metal and radicactive contaminants included in the proposed
remedy, they evaded questions about the need for hydrogeological studies to determine the flow
of groundwater and the potential for sinkhole formation beneath those mounds. In spite of
obvious lack of scientific, fiscal, or common sense and ignoring the fact that the site isoveran
extremely vulnerable part of the Floridan Aquifer (the major source of the area's drinking
water), they attempted to convince the community that a second operational unit, begun only
AFTER the huge mounds were completed, would determine the safety of the remedy.

EPA Region 4 professed a strong commitment fo working with community members, yet they
sent the Consent Decree to the Department of Justice over the community’s strenuous
objections.

Actual proof of the irresponsibility of the actions of EPA Region 4 was not available until the
EPA National Ombudsman responded to the appeals of local citizens and agreed to investigate
the situation. Suddenly, unanswered questions began to be raised in a more public arena. New
questions emerged: through the efforts of the Ombudsman's office, the community learned that
EPA Region 4 has shielded the PRP by not taking into account or publicly revealing its
knowledge of certain financial maneuverings of the ownership of the Stauffer Chemical
Superfund Site, maneuverings which place the long-range (and, indeed, possibly the short-
range) fiscal accountability for the site in serious jeopardy.

Only because of the investigation by the Ombudsman’s Office, EPA Region 4 agreed to:
withdraw both the original Consent Decree and the Amended Consent Decree; perform the
hydrogeological tests required to determine the suitability of the proposed remedy for the
geological characteristics of the site prior to implementing the remedy; bring in special
hydrogeological consultants, including the US Geological Survey; compromise with the Florida
Department of Environmental Protection to use Florida's Commercial standards for arsenic
cleanup. They have delayed but have not abandoned the original proposed remedy, nor have they
reopened the Record of Decision (ROD). Without continued oversight of this project by the
Ombudsman's Office, we citizens know that EPA Region 4 will eventually resort to 'business as

Phone ({727) 937.2968 Email: chimal@flasuncoast.nat Fax (727) 942-3978
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Pi-Pa-TAG, Inc.

Pinelias & Pasco Counties Technical Assistance Grant
1015 Wideview Ave.

Tarpon Springs, FL. 34689

usual,’ ignoring the evidence of scientific tests and shielding the true reasons for decisions in the
project.

Documentation for these and other problems associated with Region 4 EPA’s handling of this
Superfund site can be found posted on Pi-Pa-TAG’s web site,
www.nucleicassays.com/eco/TAGindex htm  or can be obtained by request to Pi-Pa-TAG at the
address on this letterhead..

We respectfully urge action to protect the public from Region 4 EPA's deliberate or accidental
behavior that benefits the polluter at the expense of the affected citizens.

Sincerely,

No signatures on fax / electromic copies d i

John "Chuck" Lehr
President, Pi-Pa-TAG

Rose Mary Ammons, Ed.D.
Vice President, Pi-Pa-TAG

Mi 2{6@%‘:%&9‘% '
Heather A, Matinowski, D.N.
Secretary, Pi-Pa-TAG

Ce: Members, House C C i Subcommitiees
Finance & Hazardous Materials
Health & Environment Subcommittees
Rep. Karen Thurman
Robert Martin, EPA National Ombudsman

Phone {727) 937-2968 Email: chimai@ftasuncoast.net Fax (727) 942-3978
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A Times Editorial

Vigilance wins in Superfund
© St. Petersburg Times, published August 30, 2000

No one will ever accuse the U.S. Environmental Protection Agency of learning a lesson
the easy way. While seeking judicial approval of a controversial cleanup plan for the
Stauffer Chemical Superfund site, EPA officials offended U.S. Rep. Mike Bilirakis,
fought with the Florida Department of Environmental Protection, ignored Pinellas
County health officials and angered Tarpon Springs residents.

Now, the EPA has withdrawn the proposed plan from federal court, ordered more testing
and said it wants to work with all interested parties. Regaining trust is not going to be
that easy.

The cleanup plan was incomplete, if not outright flawed. The EPA and Stauffer's
corporate owner both favored piling 300,000 cubic yards of contaminated soil into
mounds and sealing them below and above ground to prevent leaks. But the EPA
ombudsman shattered confidence in that plan by exposing weaknesses in the "pile and
cap" method at a comparable site in Denver, saying pollutants could leak into the ground
without being detected.

Stauffer is Pinellas County's only Superfund site and an obvious threat to human health.
1t sits on a bank of the Anclote River, surrounded by houses, businesses and an
elementary school. Yet the EPA ignored county health officials and residents who feared
the piled pollutants would leak into the aquifer or be undermined by a sinkhole. The
federal agency fought state environmental officials who wanted to reduce the amount of
arsenic left in the soil. And two EPA officials walked out of a public hearing held by
Bilirakis rather than answer residents’ questions.

Given such behavior, EPA officials shouldn't be surprised that much of the public has lost
confidence in the agency. The EPA did the right thing by stopping the legal process,
requiring Stauffer officials to study the site’s geology and signing a cooperative
agreement with the DEP. But EPA project manager John Blanchard won't rule out a
return to the same "pile and cap” plan. The burden is on the EPA to persuade everyone
that the next proposed cleanup will protect the environment and human health.

Call it a temporary victory for residents such as Mary Mosley (who has been fighting
Stauffer pollution for 22 years), politicians Bilirakis (who supported the EPA
ombudsman's intervention) and state Sen. Jack Latvala (who pressured the DEP to get
involved) and county Health Department official Mike Flanery (who questioned the
plan's attention to drinking water safety).

We now know there is no substitute for vigilance in the Superfund process.
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Tampa Tribune Editorial

Aug 31, 2000

Finally, a logical move by EPA

The decision this week by the U.S. Environmental Protection Agency to formally
withdraw its plan for cleaning up the Stauffer Chemical site near Tarpon Springs
may not qualify as a true miracle, but it is darn close.

After years of insensitivity and downright stubbomnness, the country's chief
environmental regulatory agency finally pulled the official consent decree that
allows Stauffer Management to leave an estimated 300,000 cubic yards of
hazardous soil on site. The shelved plan consists of rounding up an estimated
300,000 cubic yards of hazardous soil, putting it in 2 mound, sealing it and then
injecting it with cement. ) .

After prodding from persistent resident activists, EPA decided additional tests are
needed, including studies to determine the risk of sinkholes and whether drinking
water supplies would be protected. EPA officials don't deserve much praise for
this decision, because these most important studies should have been
undertaken long ago - certainly before the so-called mound-and-cap method was
chosen. As activist Mary Mosley told a reporter: ™it's a victory for the community.
We knew that you can't fit a remedy without testing for the most obvious."

But caution and continued persistence is needed in the communities surrounding
the hazardous waste site, which is on the EPA’s Superfund list as one of the
nation's most contaminated. Some EPA officials were quick to point out Monday
the proposed mount-and-cap cleanup method has not been totally “scrapped.”
Such comments are disheartening, because they do not reflect an open mind -
one reason many in the community are distrustful of EPA officials. EPA officials
must keep an open mind during this review and study period.

The EPA is charged with protecting the environment and health of residents, and
it has a duty to require Stauffer Management to undertake a cleanup method that
wilt accomplish that without any doubt - no matter the cost to the company. As
-U.S. Rep. Mike Bilirakis, R-Paim Harbor, said in a statement: “"We must all
remain actively involved in this process to secure a cleanup of the Stauffer site
consistent with the public health and safety.” .
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DSC
Subject: - Ombudsman Legislation

Sept. 28, 2000
Te: Rep. Michael Oxley, Chair, Subcommittee on Finance & Hazerdous Materials

From: Doris Cellarius
621 Park Avenue
Prescott, AZ 86303

I am writing in support of le"g"islation that will give full support to the EPA National
Ombudsman Office, with adequate funding, powers, and independence from the agency.

It is my understanding H.R. 3656 and S. 1763 address the ombudsman issue.

For several years I worked for the Washington Environmental Council assisting citizens who
live adjacent to toxic waste sites. We helped them form community groups to comment on
the cleanups and we helped them find technical help to understand the state and EPA
cleanup plans. I was then appointed to a three-year term as a Community Consultant to
ATSDR's Board of Scientific Counselors. In all of this work I learned how important the
assistance of Ombudsman Robert Martin has been to citizens who needed additional resources
and help in negotiating a )
bureaucracy that is often intimidating and unrssponsive to the human needs and health
problems that toxic waste sites have caused.

Citizens in Superfund communities must have access to fair, impartial hearings and
solutions to their legitimate and fact-based concerns regarding EPA's often inadequate
cleanup plans. responsible parties and vested interests dominate the negotiations.
Citizens and community groups become exhausted, yet they persist in the hope that

the truth will be understood, that someone will come to their rescue. Famlly

life suffers, and children are exposed to the frustration thier parents feel

as well as to toxins. The National Ombudsman helps in cases like this. His
knowledge and experience grows as he helps each site. Regional ombudsmen cannot

do nearly as good a job.

I have seen regional ombudsmen who, though well meaning, were so overworked and
immersed in local polictics that they were unable to do anything for community groups.
They need the perspective that an "outsider" can provide when they try to meet
copmunity needs.

I believe it is very cost effective to have a program that will make it clear that
EPA is humane and cares about children and families. Please look at National Ombudsman
legislation with these thoughts in mind.

Please include my letter in the hearing reccrd. Thank you.

PR Y
LLltanelas

£ v
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Simison, Robert

From: Darlene Schanfald [darlenes@olympus.net]
Sent: Friday, September 29, 2000 6:20 PM

To:  Simison, Robert

Legislative Clerk Robert Simison
2125 Rayburmn House Office Bldg.
Washington DC 20515
Phone: (202) 225-2927

Fax: (202) 225-1919

RE: "The Role of the EPA Ombudsman in Addressing Concerns of Local Communities

To the Honorable

US Rep. Michael Oxley, Chair

(Subcommittee on Finance & Hazardous Materials)
US Rep. Michael Bilirakis, Chair

(Subcommittee on Health & Environment)

The Olympic Environmental Council (OEC) is a coalition of citizens in Jefferson and Clallam
Counties in the State of Washington. We work to protect human health and the environment for
present and future generations. OEC has formed a coaltion with western WA educational, health and
environmental organizations working to protect our community and state and federal aquatic lands
that have been contaminated by a pulp mill.

OEC is writing in support of the reauthorizing and expansion of powers for the U.S. EPA
Ombudsman under consideration by your committees. We want to ensure the future functioning of
the EPA National Ombudsman Office, with adequate funding, powers, and independence to function
appropriately under the nationally and intemnationally recognized American Bar Association (ABA)
guidelines.

The Ombudsman Office is an important part of a democratic system of government. [t serves
Superfund communities and others most directly affected by toxic exposure, serving as a "watchdog"
and final recourse when citizens feel they have not received justice elsewhere in their cases. In many
cases the National Ombudsman has been the first agency person to actually listen to the complaints of
citizens and elected officials' and to work towards resolution. In our case, it was only through the
auspices of this Office, and after 8 years of trying to get government help, that citizens succeeded in
getting us government help.

10/4/2000
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A well known pulp mill polluter for over 60 years, Rayonier, Inc., WA State's primary polluter for a
number of years they were in operation, smothered our air, waters, state aquatic lands, and soils with
highly toxic materials (dioxin/furans, PCBs, heavey metals, etc.}, impacting the lives of workers,
residents, the nearby medical community, and others. For years citizens tried to get various
governments to work with us to make Rayonier operate more responsibally. No government, local,
state or federal, wanted to tangle with Rayonier. In government documents personnel write, "They
have money."

Since 1988, three citizen groups formed. The first two did amazing public information work and data
collection, including the establishment of a hotline for residents impacted physically by the mill air
plumes. No government would look at the 5 years of data (3000 calls). In 1991, OEC stepped in to
stop the expansion of Rayonier's industrial landfill in a residential area and to stop Rayonier, who
was closing their mill operation, from leaving town without cleaning its wastes, We faced the same
stonewalling from governments as the previous local citizen groups, until a Florida citizen group,
CATE, told us about the US EPA Ombudsman, We luckily connected with Bob Martin in November
1996. Then things began to change for us. Region 10 cooperated and conducted Superfund
Assessments of the mill, the Strait of Juan de Fuca, three industrial landfills the state and county
allowed in residential areas, nearby sireams impacted by stormwater from the landfills, as well as
private properties. EPA used methods of sampling and analysis that were not protocol; that were
designed to minimize the contamination levels. Nevertheless, all were Superfund level.
Unfortunately, because EPA could use minimized levels, the company and other governments are
now squealing, there is not very much; it is not very serious.

We temporarily have the mill-Strait cleanup process in place. But we are still trying to get EPA to do
the right thing by the citizens impacted by the landfills in their back/front yards. We have some very
sensitive matters, such as one landfill is poised to slide downhill on to homes and into a stream
containing endangered specics of salmon. EPA keep wanting to brush their hands of these sites.

Still, today, EPA and other governments come to the rescue of the corporation to save it dollars,
rather than the sick and dying citizens who have impaired health and property investments due to the
operation of this mill, leaving us needing the Ombudsman's help to insure governments overseeing
assessments and cleanup do it right.

EPA has ignored citizens most directly affected by toxics in their community across the country. EPA
employees hazardous waste site assessments are often flawed--as was ours, allowing the agency to
both under estimate the seriousness of the contamination and limit the options for cleanup and
remediation. )

Page 1 of 2

National Ombudsman help across the country in Washington, Pennsylvania, Idaho, Montana, Florida,
Colorado and elsewhere proves that the role of the National EPA Ombudsman must be adequately
secured with reauthorization, funding, independence according to American Bar Association
standards and from the agency it must watchdog and, finally, subpoena power. The Ombudsman
should also be in charge of the workings of the countries ten (10) regional EPA ombudsmen.

10/4/2000



29

Page 3 of 3

I am highly in favor of strong environmental regulation in our country and necessary appropriations
for ongoing programs and enforcement capabilities. An important part of this work is the independent
position and funding for a National Ombudsman that brings us accountability of the EPA agency
tiself and how this agency meets its mandate to protect this nation's health and envronment.

From Tim Field on down through the regional office staff, including the former (not present) regional
ombudswoman and ATSDR, we have not been well served. The Ombudsman needs independence
from the others to be a true Ombudsman, and he needs to have resources to select regional
ombudsmen/women that work under him, as well as staff at the national level. Indeed, his office is
the one citizens can agree on to which tax dollars should be given.

We urge you to support the functioning and expansion and independence of this Office. Thank you
for your consideration and please include this testimony in the record. I would also appreciate being
updated by your office on the progress of this mafter.

’Sincerely,

Darlene Schanfald

Project Director

Page 2 of 2

Darlene Schanfald, Project Director
Rayonier Hazardous Waste Cleanup ?roject
Olympic Environmental Council

3632 O'Brien Road

Port Angeles WA 98362

360-417-0855 (Phone & FAX)

www.olympus.net/community/oec

10/4/2000
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US Rep. Michael Oxley, Chair
Subcommiitee on Finance & Hazardous Materials

US Rep. Michael Bilirakis, Chair
Subcommittee on Health & Environment
2125 Rayburn House Office Building
Washington, D.C. 20515

Chairpersons and Members of the Joint Committees:

My name is Helene Or. I live in the Overland neighborhood of Denver, Colorado, just a stone’s
throw from the now famous Shattuck Superfund site. Due to the investigative efforts of the national EPA
ombudsman, a very had EPA decision to bury radivactive waste in the middle of my neighborhood- 2
decision, I might add, made behind closed doors in secret collusion with the polluter-has been reversed.
And this is a first in EPA history.

1 had hoped to deliver my testimony and support for the ombudsman in person to the committee
but unfortunately my secretarial wages could not cover the plane fare and lodging. This fact alone is
argument enough to safeguard the independence of the Ombudsman’s office and to expand its budget and
investigative powers. We did not need to bring our case to Bob Martin in Washington. He came to us, to
Denver, to our neighborhood, to our homes, and listened to our story. And what he heard be found
disturbing enough to warrant investigation.

This is the story that he heard. After declaring the Shattuck Chemical Company location a
Superfund site and placing it on the National Priorities List in the early eighties, and after a lengthy
remedial investigatoin, the EPA recommended excavation and removal of the radioactive and hazardous
materials out of the naighborhood to a licensed facility in Utah.
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Mr. BiLIRAKIS. Mr. Chairman, I have also experienced the work
of the Ombudsman firsthand at the Stauffer Superfund site in my
hometown of Tarpon Springs, Florida. At this site it became in-
creasingly clear over several years that many of my constituents
were shut out of the cleanup process. They felt that their concerns
were not heard by EPA officials in charge of the site. Therefore, at
my request, the EPA Ombudsman is conducting an independent re-
view of the Stauffer cleanup plant. To date, public meetings with
the Ombudsman have successfully highlighted the need for addi-
tional scientific studies and increased local residents’ confidence in
the Superfund process.

My concern is to ensure that the Ombudsman’s Office is allowed
to continue to provide assistance to local communities in holding
EPA accountable. While EPA officials have publicly and privately
assured me of their full support for the Ombudsman’s efforts, their
actions suggest a different attitude. Over the past several months,
EPA and Justice Department officials have nearly derailed the Om-
budsman’s investigation of the Stauffer site and other cases.

Shortly before a scheduled public meeting in June of this year,
EPA national officials indicated to the Ombudsman that insuffi-
cient funds were available for him to continue his investigation at
the Stauffer site. Only after Chairman Oxley, Chairman Tauzin
and I intervened did the Agency make a commitment to provide
the necessary resources.

At the June meeting in Tarpon Springs, Florida, EPA Region 4
representatives made a brief presentation regarding the Stauffer
site. After only 10 minutes they abruptly walked out in the middle
of a question. Naturally, my constituents and I were outraged by
this display of contempt, dare I say arrogance, on the part of EPA
representatives.

While I am certainly concerned about the Stauffer site and the
well-being of my constituents, my experiences, Mr. Chairman, also
led me the to question whether Stauffer is an isolated case or is
symptomatic of local concerns across the country; and that is the
key point of this hearing. Are Stauffer and the other sites where
the Ombudsman has been involved isolated cases or do they rep-
resent just the tip of the iceberg? Are we dealing with a true excep-
tional case or is this business as usual at the EPA?

At this point, Mr. Chairman, I would like to extend a very warm
welcome to one of my constituents, Mary Mosley, a Tarpon Springs
resident and former city commissioner. Ms. Mosley will testify in
more detail about the EPA and the Ombudsman’s involvement in
the Stauffer case. We look forward to hearing her statement as
well as the statements of the other citizen witnesses, Mr. Bret
Bowers from Coeur d’Alene, Idaho, and Ms. Kimberly Boggiatto
from Denver, Colorado. I want to thank you all for your time and
effort in traveling to testify here today.

I also want to welcome, Mr. Chairman, Mr. Timothy Fields, As-
sistant Administrator of EPA’s Office of Solid Waste and Emer-
gency Response, and also the Ombudsman, Mr. Robert Martin. Mr.
Fields is no stranger to this committee, and I know we all look for-
ward to hearing the administration’s views on the role of the Office
of the Ombudsman and its relationship with EPA.

Thank you, Mr. Chairman.
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Mr. OxXLEY. I thank the gentleman and now recognize the rank-
ing member for the Health and Environment Subcommittee, gen-
tleman from Ohio, Mr. Brown.

Mr. BROWN. Thank you, Mr. Chairman.

Today we are holding an oversight hearing on the Office of the
Ombudsman at the EPA. This office was created 16 years ago with
the passage of the Hazardous and Solid Waste Amendments of
1984.

The function of the EPA Ombudsman is to receive individual
complaints, grievances and requests for information submitted by
any person with respect to the hazardous waste program, to render
assistance and to make appropriate recommendations to the EPA
administrator. I support the function of the Ombudsman. People
need a place to go if an agency bureaucracy is not responding to
inquiries from the public and is not functioning in an open manner.
The Ombudsman provides an opportunity for citizens to express
their views and a channel for those views to be taken into consider-
ation.

The Ombudsman is currently involved in 14 cases around the
country, including two in my own State of Ohio. To appropriately
and effectively fulfill the function of the office, the Ombudsman
must also perform his duties impartially and responsibly, gathering
facts and information in an objective manner and treat all parties,
including employees of the executive branch, fairly.

I welcome our witnesses today and look forward to their testi-
mony.

Mr. OXLEY. I thank the gentleman.

The Chair would now recognize himself for an opening state-
ment; and I am also pleased to be holding the joint subcommittee
hearing today with my colleague, Mr. Bilirakis, chairman of the
Health and Environment Subcommittee, on the role of the EPA
Ombudsman in addressing concerns of local communities. This is
a hearing that goes to the heart of the public’s faith in government.
People who live near Superfund sites have turned to the govern-
ment for explanations on health. Responsiveness of EPA to these
citizens has been a concern of my mine for a long time.

With the goal of promoting faster and safer cleanups, I, along
with many colleagues, have introduced Superfund reform bills that
would increase local participation in the remedy selection process
and that would make community involvement a more integral part
of EPA’s cleanup criteria.

The Ombudsman’s Office within EPA plays an important role. It
serves as a citizen watchdog and as a backstop to ensure that the
best decisions are being made for their community. Trust in the
process is heightened when people know they have an independent
voice to closely examine an agency decision. Mistrust often leads to
controversy and cleanup delays.

Therefore, I was very disturbed when my friend Mr. Bilirakis
told me that EPA appears to be impeding the helpful work that the
Ombudsman’s Office has been doing in his District. We had a tele-
phone conversation with Administrator Browner on that subject.
Yet that conversation did not prevent the inexcusable conduct of
regional EPA personnel who subsequently walked out of a public
meeting in my colleague’s district. Since then I have learned of a
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Department of Justice letter that threatens to disrupt the Ombuds-
man’s investigative work at the Coeur d’Alene site in Idaho.

These situations speak directly to the independence of the Om-
budsman and to the credibility of the Agency. No one, not elected
officials, not appointed agency bureaucrats, should be afraid to
have their decisions subjected to public scrutiny.

I look forward to hearing firsthand from the citizens who have
been dealing with EPA and the Ombudsman regarding Superfund
sites in their community. I will be looking for EPA assurances that
the Ombudsman’s Office has the resources and the independence
to play a constructive role in communities with Superfund sites.

I welcome our witnesses today—Mr. Fields, welcome back to the
subcommittee; we are looking forward to your testimony—and now
recognize the gentleman from Ohio, Mr. Sawyer.

Mr. SAWYER. Thank you, Mr. Chairman. Although I am not a
member of either subcommittee, I do serve with you on the full
committee; and I appreciate your forbearance in allowing me to
take part in these hearings today. I have a statement I will submit
for the record. I look forward to hearing from our witnesses.

Mr. OXLEY. We thank you for your participation.

Are there other opening statements?

The gentleman from Illinois, Mr. Shimkus.

Mr. SHIMKUS. Thank you, Mr. Chairman. Thank you for holding
this very important hearing.

You know this is an issue that—not just the Ombudsman but
small business regulatory relief is something near and dear to my
heart. Since February 1999, I have been working to help 159 inno-
cent small businesses in Quincy, Illinois, to obtain freedom from
the Superfund litigation nightmare. And it has been a nightmare,
and it continues to be a nightmare.

Last week, when the EPA Administrator Carol Browner dis-
proved the Small Business Liability Relief Act, killed its chances
in the House and the measure failed, I lost all faith that EPA real-
ly wanted to work toward small business relief.

Yesterday, when I heard the Keystone Pennsylvania lawsuit had
settled and the EPA was touting a small business victory, I was ap-
palled but not surprised that the settlement explicitly preserves
waste management’s lawsuit against Barbara Williams, another fa-
mous name in the fight against the bureaucracy, restaurateur from
Gettysburg, Pennsylvania. I just wish Chairman Goodling was here
to join us, the restaurant owner who we all heard about numerous
times.

Let me read from some of the release of the EPA: EPA is pleased
to conclude this extensive, expensive and contentious litigation.
That is why we need Superfund reform—because it is expensive,
extensive and contentious.

Here’s another quote from their release: But Congress still needs
to address the basic deficiency in the Superfund law which allowed
this huge number of defendants to be sued. Hence, House Resolu-
tion 5175 which the EPA fought to defeat on the floor.

Also, listen to this, the part of the release: When the United
States sued 11 parties, these parties then sued 130 additional par-
ties, and these 130 additional parties sued 500 additional parties.
That is the problem with—that is why we need Superfund reform.
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I understand this hearing is to investigate the role of the EPA
Ombudsman and addressing concerns of local communities. I would
just ask, where were you in Quincy, Illinois?

I look forward to hearing about how the office has been success-
ful, and I am sure we will hear where it has failed. And I will look
for asking questions of how it can be improved so that you know
the people who are caught in this type of litigation trap can get
some relief from the Federal Government.

I want to welcome the two panels. I do appreciate you coming.

Mr. Chairman, I thank you for calling the hearing. I appreciate
Chairman Bilirakis also being here, and I yield back the balance
of my time.

Mr. OXLEY. Gentleman yields back.

The gentlelady from Colorado.

Ms. DEGETTE. Thank you, Mr. Chairman.

I would like to, first of all, welcome Kim Boggiatto for being here
today. She is a resident of the Overland Park community in my
home city of Denver and was instrumentally involved in successful
efforts to force the Environmental Protection Agency to remove ra-
dioactive wastes from the Shattuck Superfund site in Denver, Colo-
rado, which both Mr. Fields and Mr. Martin have extensive experi-
ence with; and I am glad to see them here with us today as well.
I am really pleased to have her insight on the role of the EPA Om-
budsman’s Office today.

Since 1986, the residents of Overland Park community in Denver
have tried to get the Environmental Protection Agency and other
responsible parties to remove radioactive wastes from the Shattuck
Superfund site. Today, that waste still is in the middle of a resi-
dential neighborhood. Radioactive soil in the area was mixed with
fly ash, then clay and covered with a pile of rock. A study released
in September 1999 by the EPA’s 5-year review panel confirmed
what residents of Overland Park had been saying for years, we
cannot be sure that the entombment of radioactive dirt at the
Shattuck Superfund site will protect human health and the envi-
ronment.

Thanks to the diligent efforts of the neighborhood association
cleanup, many devoted citizens and the joint efforts of the elected
officials, both city, State and Federal, the EPA announced June 16
of this year that the waste will be removed. However, questions
continue to arise about what the Agency and the parties involved
in the Shattuck site knew about the characteristics of the waste
and when they knew it.

Most recently, the Department of Energy revealed, for example,
that the Shattuck Chemical Company was one of hundreds of com-
panies that it secretly contracted with to do nuclear weapons work
in the 1940’s and 1950’s to process radioactive and toxic materials.
During the discussions concerning reopening the Shattuck chemical
site record of decision, it was well-known that the Shattuck facility
did receive radioactive waste from the Federal Government. How-
ever, a full accounting of what waste the Shattuck site accepted
and disposed of has been impossible because of missing and inad-
equate records.

The DOE’s disclosure is troubling but not perhaps surprising to
those of us who have been involved with the site. I will reiterate
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today what I said to Mr. Fields in a letter last month upon learn-
ing of the DOE report, which is that the citizens who have worked
so long to see this waste removed have a right to expect that the
EPA’s promise to move the waste in a timely fashion will be ful-
filled. While I think that there needs to be additional investigation
into some of these sites, we cannot use it as an excuse to leave this
waste onsite.

I sound like a broken record. I have no doubt that the govern-
ment intends to move it, but I think we all need to be ever vigilant
to make sure that the poor decision is reversed and that this waste
is removed.

The EPA Ombudsman’s Office played an important role in secur-
ing the EPA’s commitment to remove the waste by providing the
community with the resources and advocacy to compel the Agency
to act. The independent oversight provided by an Ombudsman’s Of-
fice is essential to provide individuals and communities like Over-
land Park with an additional voice and an additional advocate in-
side an agency like the EPA, particularly in cases like Shattuck
where you are looking at questionable decisions by a Federal agen-
cy.
The role of the Ombudsman must, therefore, be preserved to en-
sure that Federal agencies have an internal mechanism that will
be vigilant and make sure that agencies act in the best interests
of the public. The public needs a resource to help interface with the
Federal Government to help obtain information and to investigate
potential malfeasance or remedy inefficiencies. It is equally impor-
tant for the Ombudsman’s Office to uphold the highest ethical
standards because, after all, this is the office responsible for main-
taining the integrity and the mission of the Agency.

Mr. Chairman, I want to thank you for having this hearing. 1
want to congratulate again Clean-It! and the neighbors and also
the EPA Ombudsman for coming to the right decision in the
Shattuck site, and I yield back anytime I might have left.

Mr. OXLEY. Further opening statements?

The gentleman from Missouri, Mr. Blunt.

Mr. BLUNT. Thank you, Mr. Chairman. Thank you for holding
this hearing and particularly for focusing on the role of the Om-
budsman in solving problems and eliminating needless problems
for people who are caught in the periphery of legitimate EPA ac-
tions.

As you know, Mr. Chairman, the office of ombudsman’s authority
expired in 1988. I think that is why this hearing would be particu-
larly helpful to determine how the exiting system is working, what
we need to do to reauthorize in the best possible way a system that
meets the needs of people who are again caught on the edges of
EPA decisionmaking.

We took a bill to the floor recently that was designed to eliminate
problems for third-party defendants. That bill was opposed by the
Agency. Hopefully, we can even hear some of the reasons that that
happened and what we can do effectively to solve the kinds of prob-
lems that have been mentioned by my colleagues here today and
the individual trauma, cost and devastation that can be created by
misguided and misdirected targeting on the part of the EPA and
what the Ombudsman’s Office can do to see that that doesn’t hap-
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pen and to help third parties extricate themselves from this kind
of involvement.

I am glad you have held this hearing. I look forward to the testi-
mony and to the questions.

Mr. OXLEY. Further opening statements?

Mr. Green will submit a statement.

Other opening statements?

[Additional statements submitted for the record follow:]

PREPARED STATEMENT OF HON. PAUL GILLMOR, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF OHIO

Mr. Chairman, I want to thank you for calling this hearing on the role of the En-
vironmental Protection Agency (EPA) Ombudsman in addressing local concerns. It
is essential that governmental agencies are responsive to the needs of the citizens
that support them.

The role of the EPA ombudsman was created in 1984 in the Hazardous Waste and
Solid Waste Amendments. This position was established to create a place where
people could issue complaints and request information on the various programs that
EPA operates. Even more so, while the ombudsman was not supposed to be a policy
or decision-maker, the position did allow the ombudsman to make suggestions di-
rectly to the EPA Administrator. The job of Ombudsman was, statutorily, intended
to end in November of 1988.

Over the last 12 years, Congress has continually funded this office. As I have had
a long-standing interest in the operations of the EPA, I am intensely curious in
knowing whether the Ombudsman’s response to the public and its role as liaison
and citizen advocate is justifying its continued existence. Particularly as the om-
budsman’s place in the Superfund debate in concerned, I want to know whether the
people that have used the EPA ombudsman’s office feel they have received an appro-
priate response. I look forward to their testimony today.

Mr. Chairman, I believe today’s hearing offers us a chance to answer a couple of
important questions about the role of ombudsmen in our governmental system.
First, while the position of ombudsman was first created over two hundred years
ago, why did the United States wait until ten years ago to consider it an important
position for our government? Second, the ombudsman is supposed to be a job which
is independent of politics and the Executive Agency it is supposed to serve, does this
separation between politics, policy, and performance still exist. Third, as Superfund
is probably one of the EPA programs that receives greater community attention
than some of the others, how has the EPA ombudsman responded at specific Super-
fund sites? And last, since the EPA ombudsman has operated without a congres-
sional authorization for many years, should this program be affirmed with a reau-
thorization or cancelled entirely?

I look forward to the testimony and comments of our two panels and thank you,
Mr. Chairman, for bring attention to this important issue.

PREPARED STATEMENT OF HON. ToM BLILEY, CHAIRMAN, COMMITTEE ON COMMERCE

Mr. Chairman, I want to thank you for holding this Subcommittee hearing today
about the role of the EPA Ombudsman in helping local citizens get answers from
EPA about Superfund sites in their communities.

As I have said many times over the past eight years, the Superfund law and the
Superfund program administered by EPA remain badly broken. As a result, many
Superfund cleanups take too long to complete and cost too much. Even worse, as
we have heard from scores of witnesses, one of the biggest problems with Superfund
has to do with all the lawyers. For years the program has been inefficient because
of the wasted time and resources as a result of waves of litigation, lawyer fees, ex-
cessive administrative costs and outrageous overhead.

Often the people that stand to suffer the most are citizens who live in commu-
nities across the country that are located near Superfund sites. Today, I am pleased
that we will hear from some of these residents concerning their experiences with
the Superfund program, with EPA, and with the Superfund Ombudsman.

The Ombudsman was created by law to ensure that affected the citizens would
have a “lifeline” within EPA. To be effective, Ombudsman must be there to help at
times when citizens have difficulty getting their voices heard within the maze of fed-
eral bureaucracy. And the Ombudsman must be able to help bring forward legiti-
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mate concerns when the government creates bureaucratic obstacles that hinder ade-
quate public participation and ultimately delay cleanups.

I look forward to today’s hearing to assess the effectiveness of the Superfund Om-
budsman over the years, and identify areas in which improvements are needed. I
welcome each of the witnesses, especially the citizens who have traveled a great dis-
tance to be here today, and look forward to their testimony.

Mr. OXLEY. Let me recognize now our distinguished colleague
from Idaho who has joined us today for the committee hearing and
obviously has a particular interest in the Coeur d’Alene site, Mrs.
Chenoweth-Hage.

Mrs. CHENOWETH-HAGE. Mr. Chairman, I want to thank you and
Chairman Bilirakis very much for giving me the opportunity to
participate with your committee in this hearing today, and I com-
mend you both for your tremendous leadership on this issue. You
have been a godsend to those of us who have labored and labored
under the EPA up in northern Idaho.

I want to especially thank all the members of panel No. 2 for
coming so far at their own expense. I look forward to hearing the
testimony of Bret Bowers from Coeur d’Alene who will speak on
this issue, and he also has a short film that would be most inter-
esting to the committee if he is allowed to show it.

If there was ever an example, Mr. Chairman, of the need for an
independent Ombudsman process to keep a check on the EPA, that
example exists in northern Idaho. Now picture this: A beautiful,
picturesque lake whose water measures above drinking water
standards is the place where this out-of-control agency is treating
this area as if it is a toxic waste dump, and yet we just heard the
testimony from my colleague from Denver about the refusal to
clean up the Shattuck Superfund site or their drawing out the
process.

So on one end we have a beautiful lake that measures above
drinking water standards that they want to make a toxic waste
dump, yet we had the Shattuck situation over here where they
drug their heels.

Obviously, I can spend several hours today going over with you
the numerous abuses, whether it be livestock feeder areas or what-
ever it might be, but the fines, the misrepresentations that the peo-
ple of my district have experienced at the hands of the EPA—in
fact, I have for years investigated the issue involving the North
Idaho Lake Coeur d’Alene Superfund area. The bottom line is that
the Agency has created a tremendously drastic solution in search
of a problem up there. It is a beautiful area to live, and they can’t
find the problem, and it is leading to havoc and distress in the com-
munities spread throughout the whole Coeur d’Alene basin.

Mr. Chairman, I have worked for years to expose the misdirected
policies by the Federal Government in that basin, but I strongly be-
lieve that only when the Ombudsman Bob Martin and his chief in-
vestigator Hugh Kaufman entered into this process at our request
that we achieved a breakthrough on this issue, and your direct
intervention—yours and Chairman Bilirakis’s—certainly helped to
elevate this issue.

The sole purpose of the Ombudsman from the very beginning has
been to get to the truth of this matter, asserting that by only find-
ing the truth can we make good public policy and not harm the citi-
zens that we are meant to serve. They have not been afraid to ask
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the tough questions, as you will see in the film, no matter what
threats they are receiving from their own agency or even from the
U.S. Justice Department.

Mr. Chairman, as you will hear about today, in August of this
year, Mr. Martin and Mr. Kaufman conducted a 15-hour hearing
in Idaho on the Superfund issue, finally bringing to the surface
many troubling questions that have plagued this area. So, as a re-
sult, we are working together and we are forcing EPA to answer
some very important and critical questions.

Mr. Chairman, I have more in my opening statement. I would
like to submit it for the record.

At this time, I will yield back the balance of my time. Thank you.

Mr. OXLEY. Gentlelady’s full statement will be made part of the
record, without objection.

. [The prepared statement of Hon. Helen Chenoweth-Hage fol-
ows:]

PREPARED STATEMENT OF HON. HELEN CHENOWETH-HAGE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF IDAHO

Mr. Chairman, I want to first thank you and Chairman Mike Bilirakis for giving
me the opportunity to participate in today’s hearing. I commend you both for your
tremendous leadership on this issue. I am confident that because of your efforts the
EPA will change the way that it does business.

I also want to especially thank Bret Bowers, a constituent of mine from Coeur
d’ Alene, Idaho, who has come to testify about the ombudsman process in Northern
Idaho. I encourage the Committee to pay close attention to his testimony. He is a
vocal leader on this issue and knows first hand the harms of EPA policy in the re-
gion, and the need for an ombudsman process.

Mr. Chairman, if there was ever an example of the need for an independent om-
budsman process to keep a check on the EPA, that example exists in northern
Idaho—where this out-of-control agency is treating one of the most beautiful river
basins in the country as if it were a toxic waste dump.

I could spend several hours today going over with you the numerous abuses and
misrepresentations that the people of northern Idaho have experienced at the hands
of the EPA. In fact, I have for years investigated this issue. The bottom line is that
the agency has created a drastic solution in search of a problem—and it is leading
to havoc and distress in the communities spread throughout the Coeur d’Alene
Basin.

Mr. Chairman, I have worked for years to expose the misdirected policies by the
federal government in the Basin. But I strongly believe that when the Ombudsman,
Bob Martin, and his Chief Investigator, Hugh Kauffman, entered into the process
at our request, we achieved a break through on this issue. Their sole purpose has
from the very beginning has been to get to the truth of this matter, asserting that
by only finding the truth can we make good public policy and not harm the citizens
we are meant to serve. They have not been afraid to ask the tough questions, no
matter what threats they are receiving from their own agency or even from the U.S.
Justice Department.

Mr. Chairman, as you will hear about today, in August of this year Mr. Martin
and Mr. Kauffman conducted a fifteen hour hearing in Idaho on the Superfund
issue, finally bringing to the surface many troubling questions that have plagued
this issue for years but have received little attention.

As a result of their work, we are finally forcing the EPA to answer these ques-
tions. For instance, why did the EPA prepare a plan to take over a private mine
without even informing the owner of the mine? Or, why has the agency not even
considered the bioavailability of lead in determining the health and environmental
hazards of mixture of minerals in the soil? Why has the agency not tested for the
natural occurrence of lead in this mineral rich area? Why does it continue to push
for an expansion of the process when there are no discernible health and environ-
mental problems? What did the agency do with $80 million worth of Indium?

Mr. Chairman, shutting this process down before we have had a chance to answer
these and many other critical questions would be nothing short of irresponsible,
costly and even tragic. For the sake of the numerous impacted communities
throughout this nation, this $7 billion dollar agency requires an independent inves-
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tigatory wing—with much more resources than a shoestring budge of $300,000 and
a couple of public servants expected to cover several investigations at once. I strong-
ly encourage the committee to support an independent ombudsman process, and
keep these numerous governmental abuses of the people at bay. Again, I thank you
for giving me the opportunity to be here today.

Mr. OXLEY. Are there other opening statements?

If not, we now recognize the aforementioned Mr. Tim Fields, As-
sistant Administrator for the Office of Solid Waste and Emergency
Response with U.S. EPA, and Mr. Robert Martin, the Ombudsman
with U.S. EPA, as well. Gentlemen, welcome.

Mr. Fields, we will begin with you.

STATEMENTS OF TIMOTHY FIELDS, JR., ASSISTANT ADMINIS-
TRATOR, OFFICE OF SOLID WASTE AND EMERGENCY RE-
SPONSE, U.S. ENVIRONMENTAL PROTECTION AGENCY; AND
ROBERT MARTIN, OMBUDSMAN, U.S. ENVIRONMENTAL PRO-
TECTION AGENCY

Mr. FieLDS. Thank you, Mr. Chairman. It is a pleasure to be
here today before both of your subcommittees to talk about this
very important topic, namely the functions of the OSWER Ombuds-
man at EPA.

I am pleased to be here with Mr. Robert J. Martin, the National
Ombudsman for the EPA Office of Solid Waste and Emergency Re-
sponse; and I would like to start by just giving a brief summary
of how this function has evolved over the years since Congress en-
acted it in legislation in 1984 as part of the amendments to the Re-
source Conservation and Recovery Act.

That office was established to address public inquiries or com-
plaints regarding the Resource Conservation and Recovery Act of
that time. The statutory authority did expire about 5 years later
and EPA, though, believed the function was very valuable so we
agreed to continue this function as a part of EPA’s operation, even
though the congressional mandate had expired.

In 1991, the Office of Solid Waste and Emergency Response ex-
panded the functions of the Ombudsman to include not just the
RCRA hazardous waste and solid waste programs but also Super-
fund, underground storage tanks and other elements of our na-
tional environmental cleanup and waste management program.

In 1995, the Administrator of the EPA, Carol Browner, an-
nounced an administrative reform to create 10 Regional Ombuds-
men in our 10 regions that would be there to respond locally to
public inquiries or concerns as well.

We fully support the National Ombudsman function in head-
quarters. That is why, when the statutory mandate for this expired
more than 11 years ago, we agreed to continue it and have since
that time.

To address the evolution of the Ombudsman function, though,
which has expanded in authority based on our administrative pol-
icy to do so, we have tried to promote coordination between the Na-
tional Ombudsman and the 10 Regional Ombudsmen that exist in
the 10 EPA regional offices..

We are now developing new program guidance to supplement
and update the outdated Hazardous Waste Ombudsman Handbook
which we have been operating under since 1987. A work group was
convened last year, including the National Ombudsman Bob Mar-
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tin, some of the Regional Ombudsmen, other headquarters and re-
gional officials of EPA, to develop an updated guidance document.
The guidance is undergoing internal EPA review at the current
time, and we hope to publish this in the Federal Register in the
next several weeks, making it available for public comment for 60
days. We then intend to finalize this new updated Ombudsman
guidance in terms of how the EPA Ombudsman both in head-
quarters and our regions would operate. The Agency plans to also
publish this draft guidance on our EPA Web site to make it more
available to the public as well.

Today, the National Ombudsman responds to numerous inquiries
and complaints about programs administered by our waste pro-
grams and environmental cleanup programs both in headquarters
and the regions. For the most part, the National Ombudsman obvi-
ously handles cases of national significance or cases where there is
an actual or perceived conflict of interest on the part of a Regional
Ombudsman. The ombudsman’s role is primarily to focus on the
Agency’s practices and procedures and how citizens or other inter-
3sted parties have been treated under those practices and proce-

ures.

The Ombudsman strives to encourage and promote changes to
policy, practices and procedures that will both impact and address
the concerns of individuals as well as the community as a whole.
I think the Ombudsman has been very successful at doing that
over the years.

The Ombudsman has a wide latitude in terms of selecting and
investigating complaints. The Office of Solid Waste and Emergency
Response recognizes the importance of the Ombudsman function,
and we want to try to make it as independent to the maximum ex-
tent possible under our laws and regulations.

EPA steadily over the years increased the funding for the Om-
budsman function, and we continue to provide support to not only
the National Ombudsman but also additional support to the 10 Re-
gional Ombudsmen as well, to the tune of about a million dollars
a year.

I believe the Ombudsman program is operating very successfully.
I recognize it can operate even better. I assure you that the Agency
will continue to support the Ombudsman function, irrespective of
whether new legislation is enacted or not. We intend to continue
to provide resources to make the function capable of assisting com-
munities across the country as it has in the past.

I look forward to responding to questions that the subcommittees
may have on this. I think we share a common goal with the two
subcommittees convened today and Mr. Martin, which is to make
the Ombudsman function as effective and efficient as it can be so
that we can meet the needs of citizens across this country.

Thank you very much, Mr. Chairman.

[The prepared statement of Timothy Fields, Jr. follows:]

PREPARED STATEMENT OF TIMOTHY FIELDS, JR., ASSISTANT ADMINISTRATOR, OFFICE
OF SOLID WASTE AND EMERGENCY RESPONSE, ENVIRONMENTAL PROTECTION AGENCY

INTRODUCTION

Good morning, I am Timothy Fields, Jr., Assistant Administrator for the Office
of Solid Waste and Emergency Response (OSWER) at the Environmental Protection
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Agency (EPA). I am accompanied this morning by Mr. Robert J. Martin, the
OSWER National Ombudsman. Mr. Martin and I want to thank the Committee for
the opportunity to appear before you today to discuss the national EPA Ombudsman
program

HISTORICAL BACKGROUND OF THE OMBUDSMAN

The hazardous and solid waste management laws passed by Congress created
some of the most complex programs administered by EPA and the States. Recog-
nizing this, Congress established a National Ombudsman function in 1984 as part
of amendments to the Resource Conservation and Recovery Act (RCRA). Estab-
lishing an Ombudsman provided the public with someone to contact with questions
and concerns about the RCRA program. When the statutory authority for the Na-
tional Ombudsman program expired in 1989, EPA’s OSWER retained the function
as a matter of policy. In 1991, OSWER broadened the National Ombudsman’s scope
of activity to include other programs administered by OSWER, particularly the
Superfund program. The National Ombudsman is located in the EPA Headquarters
office in Washington, D.C. and reports directly to the Principal Deputy Assistant
Administrator for Solid Waste and Emergency Response.
The Ombudsman is authorized to provide information and investigate complaints
and grievances related to OSWER’s administration of the hazardous substance and
hazardous and solid waste programs implemented under the following authorities:
* Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA) or Superfund,;

* Resource Conservation and Recovery Act (RCRA), including UST;

* Emergency Planning and Community Right-To-Know Act (EPCRA) or Superfund
Amendments and Reauthorization Act, Title III;

* Qil Pollution Act; and

* Clean Air Act, Section 112(r).

In 1995, a Regional Ombudsman position was created in each EPA Regional office
as part of the Agency’s Superfund Administrative Reforms effort. On June 4, 1996,
Administrator Browner formally announced the appointments of the Regional Om-
budsmen. The Regional Ombudsmen program, at a minimum, operates in support
of the Superfund program. Depending on the Region, however, the Regional Om-
budsman may also provide support to other programs, including RCRA, Under-
ground Storage Tanks (UST), and chemical emergency prevention and preparedness.

We fully support the National Ombudsman program under the jurisdiction of the
Assistant Administrator for OSWER. We believe that the Ombudsman function is
a very important one for the Agency and the public. That is why when the statutory
authorization for the Hazardous Waste Ombudsman function expired, EPA chose
?dministratively to maintain the Ombudsman function and broaden the scope of the
unction.

PURPOSE AND STATUS OF DRAFT GUIDANCE

Soon after Congress established the Ombudsman program, the Agency issued the
Hazardous Waste Ombudsman Handbook to help the newly created National and
Regional Ombudsmen administer, and the public understand what to expect from,
the Ombudsman program. During the initial years of the Ombudsman program,
most of the assistance sought by the public was for help understanding the com-
plicated RCRA program. The Ombudsmen spent most of their time responding to
general questions and directing requests to the appropriate sources. The handbook
reflected this role.

Over the years, the public gained a better understanding of EPA’s hazardous
waste programs. Requests for answers to basic questions became requests for resolu-
tion of complaints. The Ombudsman function has evolved to reflect the changing
needs of its clients. The existing guidance no longer reflects the evolution of the Om-
budsman function. In the Fall of 1999, the Assistant Administrator of OSWER es-
tablished an internal EPA workgroup to look at updating the Hazardous Waste Om-
budsman Handbook. The workgroup, chaired by Michael Shapiro, Principal Deputy
Assistant Administrator for OSWER, includes several Regional Ombudsmen, the
National Ombudsman, representatives from the Office of General Counsel, the Of-
fice of Inspector General, the Office of Enforcement and Compliance Assurance and
several senior Regional Managers. In preparing the updated guidance, the
workgroup met with representatives of the U.S. Ombudsman Association and evalu-
ated and considered guidance documents from this organization as well as other or-
ganizations with Ombudsman programs and the American Bar Association’s draft
Standards for the Establishment and Operation of Ombudsman Offices. The
workgroup has attempted to draft guidance which reflects key aspects of various ex-
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ternal models in a manner that works for a civil service position within the Federal
structure. We believe the draft guidance will provide for effective and fair imple-
mentation of OSWER’s Ombudsman program.

The updated guidance will explain to the public the role of the National Haz-
ardous Waste and Superfund Ombudsman and Regional Superfund Ombudsmen
today, their scope of activity, and the guidelines under which they coordinate and
carry out their responsibilities. The main objective in issuing this guidance is to im-
prove the effectiveness of the program by giving the Ombudsmen, and those who
may contact them, a clear and consistent set of operating expectations and policies.

The guidance is currently undergoing internal Agency review. The Agency expects
this review to be completed in the next several weeks. EPA will then publish a no-
tice in the Federal Register announcing the availability of the draft document and
requesting public comment. I am anticipating a public comment period of 60 days.
The Agency also plans to make the draft guidance available on EPA’s internet
website.

I will now share with you the Agency experience with the operation and role of
the National and Regional Ombudsmen.

THE ROLE OF THE OMBUDSMAN

The Ombudsman is the Agency official designated to receive inquiries and com-
plaints about the administration of an OSWER program. It is important to note,
however, that the role of the Ombudsman is not that of decision-maker nor of a sub-
stantive expert for the Agency. The Ombudsman’s role is primarily to focus on the
Agency’s procedures and how citizens and other interested parties have been treated
under those procedures.

The Ombudsman is not an advocate for a community or any person or institution.
Rather, the Ombudsman encourages and promotes changes he/she believes will
serve both the individual and the public interest. The Ombudsman seeks to reform
and improve management practices, policies, or administration of such policies that
he/she believes are inefficient or unfair and that may have given or may give rise
to a complaint.

Generally, the National Ombudsman handles cases of national significance and/
or cases of actual or perceived conflict of interest on the part of the Regional Om-
budsman. The Regional Ombudsmen handle the more routine requests for assist-
ance and conduct more informal inquiries to investigate complaints. Nevertheless,
the Ombudsmen may be called upon to serve in a number of capacities: 1) providing
information and facilitating informal contact with EPA staff, 2) conducting informal
fact finding inquiries and developing options to deal with difficult problems, 3) help-
ing to mediate disputes, and 4) making recommendations to Agency senior manage-
ment regarding procedural and policy changes that will improve the program. The
goal of the Ombudsman is to respond to requests in an appropriate and objective
manner as promptly, informally and privately as possible.

Providing Information

Many members of the public and regulated community either do not know how
to get information about the solid and hazardous waste programs in OSWER or feel
frustrated in their attempts to cope with the complexities of these programs. The
Ombudsman may be asked to help a citizen understand how EPA operates, what
the appropriate laws, rules, or policies are, or how a citizen may directly handle a
complaint. The Ombudsman may answer general questions about any of the pro-
grams administered by OSWER, or may direct the person to the appropriate EPA
staff to answer the questions. The Ombudsman may also facilitate the communica-
tion between a requester and EPA staff. In doing so, the Ombudsman assists mem-
bers of the public to gain access to information about the solid and hazardous waste
program that will help them participate more fully in established Agency processes.

Conducting Inquiries

The Ombudsman may look into a requestor’s concerns with respect to any pro-
gram or requirement under the solid and hazardous waste programs implemented
by OSWER. The purpose of such an inquiry will be to ascertain the facts of the case
and the perspectives of all the involved parties. Since the Ombudsman has no direct
decision-making authority, if he/she finds that a policy or procedure has not been
properly followed or someone has not been treated fairly, he/she may make rec-
ommendations to the appropriate Agency officials. In such cases, the Ombudsman
will generally issue a report explaining the findings and supporting the rec-
ommendations made. The officials who administer activities being criticized will be
given a chance to review the report prior to its release and attach comments to it.
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Mediating Disputes

Many of the issues brought to the attention of the Ombudsman may be resolved
through facilitated communication or informal mediation, with the Ombudsman
serving in the capacity of a neutral third party. It is almost always in the best inter-
ests of those who ask the Ombudsman for assistance and the Agency if a mutually
agreeable solution can be found. If the circumstances seem favorable, the Ombuds-
man will work with the parties and help them move toward agreement. The role
of the Ombudsman is not to advocate for a particular outcome, but to try to increase
understanding and to assist in the search for appropriate ways to reach closure.

Unlike formal mediation, the Ombudsman always retains the discretion to limit
the issues which will be considered (in formal mediation the issues to be discussed
are left to the parties to decide). Also, unlike formal mediation, the Ombudsman is
as concerned about identifying and encouraging needed institutional reforms as in
solving a specific problem.

Encouraging Institutional Reform

The Ombudsman is in a unique position to improve the management and imple-
mentation of the OSWER-related programs. On a regular basis, he/she hears issues,
concerns and criticisms of the programs from a wide variety of sources. From this,
he/she may identify policies and procedures which are causing problems as well as
opportunities for making program operations more efficient or effective. Alerting
senior EPA managers to what may be an unwise policy or practice, or unfair admin-
istration of a policy is as important as the resolution of the specific problem. By
making well documented recommendations to EPA program managers, the Ombuds-
man can point the way to positive institutional change that should prevent or re-
duce future similar problems from arising in the future.

INDEPENDENCE OF THE OMBUDSMEN

No matter what capacity an Ombudsman is serving in at any given time, the
Agency has worked to ensure the Ombudsmen’s ability to operate independently. As
you are probably aware, one of the main principles an Ombudsman operates under
is the ability to operate independently in determining what cases to work on, how
an inquiry should proceed and what are the findings of a inquiry.

From the time the National Ombudsman was established by Congress, this func-
tion has been a federal government employee reporting to a senior Agency official.
Because the Ombudsman is a federal employee, the National Ombudsman cannot
be completely independent in the normal course of relations between supervisors
and their employees. But, OSWER recognizes the importance of an Ombudsman
being and appearing to be independent from the organization he/she is inves-
tigating. For example, OSWER has given the National Ombudsman his independ-
ence to the maximum extent possible. The Assistant Administrator (AA) for OSWER
does not monitor the Ombudsman’s workload. The AA does not select which cases
the Ombudsman will take, nor directs the Ombudsman how to investigate a com-
plaint. The AA does not interfere with or attempt to influence the Ombudsman as
he formulates his findings and recommendations.

The National Ombudsman reports to Deputy Assistant Administrator (DAA) Mi-
chael Shapiro. As his supervisor, DAA Shapiro is the approving official on all pro-
curements requested by the National Ombudsman. Generally, for ongoing investiga-
tions, funding is approved on an as-needed basis. Where significant resources are
requested, DAA Shapiro may become more involved in a case so he is able to deter-
mine that the resources requested are available and that the procurement is the ef-
fective mechanism to accomplish the Ombudsman’s objective.

FUNDING FOR THE OMBUDSMAN PROGRAM

The EPA has provided adequate resources (funding, person-years, etc.) for the
Ombudsman function since it was created. In all cases when the need has arisen,
additional funds have been provided to the Ombudsman function. That includes the
assignment of staff to support this function and the assistance of the ten Regional
Ombudsman as needed. In addition, the Ombudsman, depending on the site and
issues under review, has accessed the technical expertise of the EPA’s Environ-
mental Response Team to supplement his investigative efforts.

Over the years, funding for the National Ombudsman function has steadily in-
creased despite the fact the Superfund program budget has been reduced. In fact,
funding has gone from roughly $117 thousand in fiscal year 1993 to over $519 thou-
sand in fiscal year 2000. The Regional Ombudsman function is funded at roughly
$1 million a year, under the ten Regional budgets.
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ACCOMPLISHMENTS OF THE PROGRAM

The National and Regional Ombudsmen receive many calls for assistance each
year—ranging from routine questions about hazardous waste laws to specific com-
plaints about unfair practices conducted at a site or facility. The Agency has fre-
quently adopted recommendations put forth by the Ombudsman program. Before I
close, I would like to share with you an example which demonstrates the success
of the Ombudsman program.

In 1999, local residents asked the National Ombudsman to look into the EPA
Superfund program activity associated with the Shattuck Chemical Site in Denver,
Colorado. Community members did not feel the remedy adequately protected public
health and the environment. As part of his investigation, the National Ombudsman
held three hearings to hear the concerns of community members. He also inter-
viewed government officials, local residents, and EPA staff and reviewed the admin-
istrative record of the site. In October 1999, the National Ombudsman issued his
draft recommendations. Subsequently, EPA selected an alternative remedy for the
Shattuck Chemical Site.

Is the program operating successfully? I believe so. Generally, as a result of the
Ombudsman’s involvement, a better decision is reached, communities are satisfied
with the outcome and public health and the environment are protected. The Agency
will continue to support the Ombudsman function and make resources available so
that it may continue to assist communities across the nation.

Mr. OXLEY. Thank you, Mr. Fields.
Mr. Martin.

STATEMENT OF ROBERT MARTIN

Mr. MARTIN. Thank you, Mr. Chairman. I am pleased to be here
this morning to appear before you and the honorable members of
this committee.

In speaking just extemporaneously for a moment, I have been
doing this job for 8 years; and in the course of doing that job I have
talked to a lot of people, and I have met a lot of people all over
the country and meeting with those people and working with them
has enriched my life. I want to recognize them as I appear before
you today, and I am very glad that you will be hearing from some
of them in the course of this hearing.

I have a few things which I would like to speak to in the spirit
of doing our job better and in doing what the EPA must do, which
is to protect human health and the environment, that is its mis-
sion, particularly in the Superfund program. As we do that, I think
it is critically important that we listen to people more, because I
don’t feel we have listened enough, and it is a very hard job to do,
to listen.

I also feel that we need to be more compassionate, because we
have so much power in the Superfund program. The Agency has so
much power in that program, and we need to feel how we affect
people’s lives every day in the exercise of that power or by not exer-
cising that power.

Third, I feel we need to be more thorough in our job. There have
been countless times when I have undertaken cases in different
parts of the Nation where I have heard that we have missed this
or have missed that, and I think it is very important to catch it
all in the front end. I think that people in the end want to know
how big of a problem they are facing, if they are facing one. They
may not be able to fix it right away, we may not have enough
money, may not have enough resources, it may take a long time,
but we need to stay in a place of truth with that, with people. And
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also, obviously, where there may not be a problem we should not
be focusing extraordinary resources to examine that.

So with that being said, I am very honored to be before you today
and would be glad to respond to your questions, not only in this
session but individually as well as afterwards and perhaps in meet-
ings. Thank you sir.

Mr. OxLEY. Thank you, Mr. Martin, and job well done for 8
years. We appreciate your sincerity and your commitment to your

job.

Mr. Fields, let me first indicate to you what appeared to be good
news last week when the announcement came from U.S. EPA that
the Keystone landfill site in Pennsylvania had been adjudicated
and there was a settlement, and what appeared to be on the sur-
face very good news turned out to be, based on the timing at least,
rather interesting, to say the least.

Let me quote you from Mr. Campbell, Bradley M. Campbell, I am
sure you know the EPA Administrator for Pennsylvania, for east-
ern Pennsylvania. He says, quote, EPA is pleased to conclude this
extensive, expensive, contentious litigation. We are eager to shift
more of our attention and resources from the courtroom to clean-
up—EPA Administrator Bradley Campbell—but Congress still
needs to address the basic deficiency in the Superfund that allowed
this huge number of defendants to be sued. And indeed there were
over 130 original defendants that ballooned to 580 additional par-
ties.

He goes on to say, today’s settlement reflects the fundamental
Superfund reforms which made it fair to the little guys who never
should have been sued by the large polluters in the first place, said
Steve Herman, Assistant Administrator for EPA’s Office of Enforce-
ment, Compliance and Assurance.

Those quotes sound familiar, but most of those came from this
side of the dais. By using these reforms, we protected small waste
contributors from costly third-party lawsuits and deterred similar
litigation in future cases.

It was particularly interesting because about that time, as you
know, we were working with EPA to craft legislation that would
not only take care of the small business folks at the Keystone land-
fill, including the now famous Barbara Williams and her res-
taurant, but indeed all of those folks who stood in their shoes or
stand to be in their shoes over the next few years unless we solve
this incredible morass that has encompassed many of these small
business people whose only sin was sending chicken bones to the
local landfill.

Now, as you know, we had that legislation, H.R. 5175, on the
floor last week, and we worked very hard in trying to assuage some
of the concerns that EPA had with the bill. But, frankly, I am dis-
turbed that at the moment we thought we could move forward in
a bipartisan manner your staff refused to meet with my staff, even
though we requested a meeting to work on some of those changes.
Matter of fact, the changes we made in the original legislation of
the 1999 text were changes that EPA had requested.

What I am going to do is give you a copy of the bill that was un-
able to secure two-thirds votes in the House last week and ask you
by the end of the week if you can make some written comments
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back to this committee as to why EPA chose to oppose this very
common-sense legislation, particularly in the face of statements
that came out of the EPA about—beating their chest about how
successful they were in this settlement in Pennsylvania.

I might also point out that, despite all of the apparent good work
that was done, the aforementioned Barbara Williams, in actuality
this settlement does nothing for her. As a matter of fact, it pre-
serves the right of Waste Management to pursue their suit against
her.

So let me first ask if you can provide us with some information
in that regard, regarding the legislation and how it squares with
that settlement in the statements therein, and also whether in fact
that that is correct that Barbara Williams is still subject to litiga-
tion after over 5 years in this predicament.

Mr. FieLDS. Okay. I will be happy to—the three points you made
there, I will be happy to provide written comments back on H.R.
5175 and the administration’s concerns about elements of that bill
that we would have, you know, we would have concerns about and
we ran out of time.

[The following was received for the record:]

Attached is a letter from Timothy Fields, Jr., Assistant Administrator, Office of

Solid Waste and Emergency Response, which provides legislative language that ad-
dresses the Superfund liability of small parties.
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2 A % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 F} WASHINGTON, D.C. 20480
N

0CT 2 4 2000

OFFICE OF
BOLIO WASTE AND EMERGENCY
RESPONSE

The Honorable Tom Bliley

. Chaimman

" Committee on Commerce
U.S, House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Tam respording to the request you made during the October 3, 2000, hearing before the
Subcommittee on Finance and Hazardous Materials, to provide legislative language that
addresses the Superfund liability of small parties. As you know, since the 103" Congress, the

Administration has supported numerous bills that addressed the Superfund liability of small
parties.

I believe the enclosed language meets our goal of reducing litigation and transaction costs
by exempting parties like Ms. Barbara Williarns who sent trash and small amounts of hazardous
substances in restaurant waste to the Keystone Landfill Superfund site. Notwithstanding many
years of strong support of EPA aud the Administration to enact legislation that addressed the
liability of small parties, Congress has not enacted such legislation.

I hope this response from EPA helps the Committee reach a bipartisan agreement on
legislation that addresses the Superfund liability of small parties.

Assistant Administrator

Enclosure
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SECTION 1. SHORT TITLE. This Act may be cited as the *Small Business Liabii-
ity Protection Act”.

SEC. 2. SMALL BUSINESS LIABILITY RELIEF.

Section 107 of the Comprehensive Environmental Re-

sponse, Compensation, and Liability Act of 1980 (42

U.S.C. 9607) is amended by adding at the end the fol-

- lowing new subsections:

“(c) DE MICROMIS EXEMPTION.—

#(1) IN GENERAL.—Except as provided in para-

graph (2), a person shall not be liabie under this Act

if liability is based solely on paragraph (3} or (4) of

subsection (a), and the person can demonstrate that

the total amount of the material containing haz-

ardous substances that the person arranged for dis-

posal or treatment of, arranged with a transporter

for transport for disposal or freatment of, or accept-

ed for transport for disposal or treatment, at the fa-

cility was less than 110 gallons‘of liquid materials

or less than 200 pounds of solid materials (or such

greater or lesser amounts as the Administrator may

determine by regulation)

“(2) EXCEPTIONS. Paragraph (1) shall not apply in a case in which—

*“(A) all or part of the disposal, treatment,
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or transport concerned occurred after October
1, 2000;

*(B) the President, or the Governor of the
State in which the facility is located, as appro-
priate, in his sole discretion, determines that—
(i) the materials containing haz-

: ardous substances referred to in paragraph
(1) have contributed significantly or could
contribute significantly, either individually

or in the aggregate, to the cost of the re-
sponse action or natural resource restora-
tion with respect to the facility; or

“(ii) the person has failed to comply

with information requests or administrative
subpoenas issued by—

“(1} the President under this

Act; or

“{i1} the Governor of the State

in which the facility is located under
applicable Federal or State law,

as appropriate; or

(iii) has impeded or is im-

peding, through action or inaction, the per-
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formance of a response action or natural

resource restoration with respect to the fa-

cility;

“(p) MUNICIPAL SOLID WASTE EXEMPTION.—

“(1) IN GENERAL.—Except as provided in para-

graph (2), é person shall not be liable

: under paragraph (3) or {4) of subsection (a) for municipal
solid waste at a facility if the person is—

“(A) an owner, operator, or lessee of resi-

dential property from which all of the person’s

municipal solid waste was generated with re-

spect to the facility;

“(B) a business entity {including a parent,

subsidiary, or affiliate of the entity) that, during its 3 taxable years
preceding the date of transmittal of written no-

tification from the President of its poten-

tial liability under this section, employed

on average not more than 100 full-time in-

dividuals, or the equivalent thereof, and is a ‘small business concern’ as defined under
the Small Business Act (15 U.S.C. 631 et. seq.);

#(C) an organization described in section

501(c)(3) of the internal Revenue Code of 1986

and exempt from tax under section 501(a) of

3
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such Cade that, during its taxable year pre-

ceding the date of transmittal of written notification from
the President of ifs potentiat liability under this

section, employed not more than 100 paid indi-

viduals at the location from which was gen-

erated all of the municipal solid waste attrib-

" utable to the organization with respect to the

facility.

For purposes of this subsection and subsection 122(g{1)(H), the term *affiliate’
has the meaning of that term provided in the defini-
tion of ‘small business concern’ in regulations pro-
mulgated by the Small Business Administration in
accordance with the Small Business Act (15 U.8.C.

831 et seq.).

#(2) EXCEPTION.—Paragraph {1) shall not

apply in a case in which—

*(A) the President, or the Govermnor of the

State in which the facility is located, as appro-

priate, determines that the person:

{i) bhas failed to comply with any request for information or ad-
ministrative subpoena issued by~

#(1) the President under this Act; or

“(1) the Goverror of the State in
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which the facility is located under applica-

ble Federal or State law,

as appropriate; or

(iiy has impeded or is impeding

the performance of a response action or natural
resource restoration with respect to the facility.
- *(3) DEFINITION OF MUNICIPAL SOLID.
WASTE .~

“(A) IN GENERAL.—For purposes of this
subsection, the term *municipal solid waste’
means waste material—

“{i) generated by a household (includ-

ing a single or multifamily residence); and

“(ii) generated by a commercial, insti-

tutional, or industrial entity, to the extent

that the waste material is essentially the same as
waste normally generated by a house-

hold. 7

“(B) EXAMPLES.—Examples of municipal

solid waste under subparagraph (A) include
food and yard waste, paper, clothing, appli-
ances, consumer product packaging, disposable
diapers, office supplies, cosmetics, glass and

5
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metal food containers, elementary or secondary
schoot science laboratory waste, and household
hazardous waste.

“(C) EXCLUSIONS.—The term ‘municipal

sclid waste’ doss not include—

“{i} combustion ash generated by re-

" source recovery facilities or municipal in- ,
cinerators; or

(i) waste material from manufac-

turing or processing operations (including

pollution controt operations) that is not es-

sentially the same as waste normally gen-

erated by householids.

“{4) COSTS AND FEES.—A person that com-
mences, after the date of the enactment of this sub-
section, a confribution action under section 113 shall
be liable to the defendant for all reasonable costs of
defending the action, including all reasonable attor-
ney’s fees and expert witness fees, if the defendant
is not liable for contribution based on an exemption
under this subsection or subsection {o).”.

{p) EXPEDITED SETTLEMENT FOR DE MINIMIS CON-

TRIBUTIONS AND LIMITED ABILITY TO PAY.—

[
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{1) PARTIES ELIGIBLE —Section 122(g) of
such Act (42 U.8.C. 9622(g)) is amended—
(A} in paragraph (1) by redesignating sub-
paragraph {B) as subparagraph (E);

(B) by striking “(g)” and alil that follows
through the period at the end of paragraph

" (1)(A) and inserting the following:

“(g) EXPEDITED FINAL SETTLEMENT.—
“(1) PARTIES ELIGIBLE —

“{A} IN GENERAL.~Whenever practicable
and in the public interest, the President shall,
as expeditiously as practicable, notify of eligi-
bility for a settiement, and, offer fo reach a
final administrative or judicial settlement with,
each potentially responsible party that, in the
judgment of the President, meets 1 or more of
the conditions set forth in subparagraphs (B),
{C}, and (E) and satisfies the additional conditions of subparagraph (D).
#(B) DE MINIMIS CONTRIBUTION.—The
congdition for settlement under this subpara-
graph is that the liability of the potentially re-
sponsible party is for responsé costs based on
paragraph (3) or {4) of subsection {a) of section

7



55

107 and the potentially responsible party’s con-

tribution of hazardous substances at a facility is

de minimis. For the purposes of this subpara-

graph, a potentially responsible party’s con-

tribution shall be considered to be de minimis

only if the President determines that each of

the following criteria are met:

(i) The quantity of material con-

taining a hazardous substance contributed

by the potentially responsible party to the

facility is minimal relative fo the total

quantity of material containing hazardous

substances at the facility. The quantity of a potentially responsible party’s contribution shall
be presumed to be minimal if the quantity is 1 percent or less of the total quantity of material
containing hazardous substances at the facili‘ty,.uﬁléss ‘the Administrator identifies a different
threshold based on site specific factors; and

“(ii) The material containing a haz-

ardous substance contributed by the poten-

tially responsible party does not present

toxic or other hazardous effects that are

significantly greater than the toxic or other

hazardous effects of other material con-

taining hazardous substances at the facil-
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ity.
#(C) REDUCTION IN SETTLEMENT
AMOUNT BASED ON LIMITED ABILITY TO PAY.—
“{i} IN GENERAL .—The condition for
settlernent under this subparagraph is that
the potentially responsible party is a nat-
) ural person or a small-business and dem-/
onstrates to the President an inability or 2
limited ability to pay response costs. '
“(ify CONSIDERATIONS.—in deter-
mining whether or not a demonstration is
made under clause (i) by a natural person or a small business,
the President shall take into consideration
the ability of the natural person or small business to pay re-
sponse costs and still maintain its basic
business operations, including consider-
ation of the overall financial condition of
the natural person or small business and demonstrable con-
straints on the ability of the natural person or small business
to raise revenues.
“{iii) INFORMATION.—A natural person ar a small busi-
ness requesting settlement under this sub-

paragraph shall promptly provide the
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President with all relevant information -
needed to determine the ability of a natural person ora- ‘
small business to pay response costs.

“(iv) ALTERNATIVE PAYMENT METH-
ODS.—If the President determines that a natural person or a
small business is unable to pay its total

" settlement amount at the time of settle- |,
ment, the President shall consider such al-
ternative péyment methods as may be nec-
essary or appropriate.

(D} ADDITIONAL CONDITIONS FOR EXPE-
DITED SETTLEMENTS.—

“(i) WAIVER OF CLAIMS.—The Presi-

dent shall require, as a ;;ndition for settle~
ment under this paragraph, that a poten-
tially responsible party waive al} of the

claims (including a claim for contribution
under section 113) that the party may

have against other potentially responsible
parties for response costs incurred with re-
spect to the facility, unless the President
determines that requiring a waiver would

be unjust.
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“(il} FAILURE TO COMPLY ~The
Prasident may decline to offer a settiement
ta a potentially responsible party under
this paragrabh if the President determines
that the potentially responsible party has
failed to comply with any request for ac-

* cess or information or an administrative
subpoena issued by the President hnder
this Act or has impeded or is impeding the
performance of a response action with re-
spect to the facility.

“{iif) RESPONSIBILITY TO PROVIDE
INFORMATION AND ACCESS.—A potentially
responsible party that enters into a settle-
ment under this paragraph shall not be re-
lieved of the responsibility to provide any
information or access requested in accord-
ance with subsection {e){3){B) or section
104(e)."”;

(C) in subparagraph (E) of paragraph (1)
(as redesignated by subparagraph (A))—
(i} by redesignating clauses (i)

through (iii} as subclauses (1) through

i1
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(ili), respectively, and by maving such
subclauses and the matter following sub-
clause (Il1) (as so redesignated) 2 ems to

the right;

(ii) by striking “(E) The potentially
responsible party” and inserting the fol-

; Jowing:

“(E) OWNERS OF REAL PROPERTY.—

“(i) IN GENERAL.—The condition for
settlement under this subparagraph is that the
’potentially responsible party”’; and

(i} by striking “This subparagraph

(B)” and inserting the following:

“(ii) APPLICABILITY.—Clause (i)”;

and

(D) by adding at the end the following:

"“(F) BASIS OF DETERMINATION.—Iif the
President determines that a potentially respon-
sible party is not eligible for settlement under
this paragraph, the President shall provide the
reasons for the determination in writing to the
potentially responsible party that requested a

settlement under this paragraph.
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“(G) NO JUDICIAL REVIEW.—Any action by the President under this paragraph
shall not be subject to judicial review.

#(H) DEFINITION OF SMALL BUSINESS.—~

In this paragraph, the term ‘small business’

means a business entity {logether with its parents, subsidiaries, and other affiliates)
that, during its 3 taxable years preceding the date on which the busi-

" ness entity first receives or received writién no-

tification from the President of its potential fi-

ability under section 107, employed on average

not more than 100 full-time individuals or the

equivalent thereof, and is a ‘small business concerr’ as defined under the Small
Business Act (15 U.S.C. 631 et. seqg.).”.

(2) SETTLEMENT OFFERS.—Such section

122(g) is further amended-—

{A) by redesignating paragraph (6} as

paragraph (8); and

(B) by insér’ting after paragraph (5) the

following:

“e) SETH.EMENT OFFERS.~ -

*(A) NOTIFICATION AND OFFER.—As soon

~ as practicable after receipt of sufficient infor-

mation to make a determination, the President

shall, concurrentiy:or separately,—

13
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(i) notify any person that the Presi-

dent determines is eligible under para-

graph (1) of the person’s eligibility for an
expedited settlement; and

“(it) submit a written settlement offer

{o such person.

- #(B) INFORMATION.—At the time at which
the President submits an offer undér this sub-
section, the President shall make available, at
the request of the recipient of the offer, o the
recipient any information available under sec-
tion 552 of title 5, United States Code, on
which the President bases the settlement offer,
and if the settlerr;ent offer is based in whole or
in part on information not available under that
section, so inform the recipient.

“(7) LITIGATION MORATORIUM.—

“{A) IN GENERAL.—No person that has
received notification from the President under
paragraph (8) that the person is eligible for an
expedited settlement with respect to a facility
under paragraph (1) shail be named as a de-

fendant in any action under this Act for recov-

14
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ery of responise costs (including an action for
contribution) with respect to the facility during
the period—

*(i} beginning on the date of transmittal of
writtenb notice from the Président that the person is eligible for an expedited
settlement with respect to the facility; and

’ “ii} ending on the earlier of—

“(I) the date that is 90 days

after the date on which the President

tenders a written settlement offer to

the person with respect to the facility,

or

“(11) the date that is 1 year after the date of transmittal of written
notice from the President

that the person is eligible for an ex-

pedited settlement with respect to the

facility.

*(By SUSPENSION OF PERIOD OF LIMITA-
TiON.-—The period of limitation under section
113{g) applicable to a claim against a person
described in subparagraph {A) for response
costs, natural resource darmages, or contribution
shall be suspended during the pericd described

135
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in subparagraph (A).

"(8) NOTICE OF SETTLEMENT —After a settle-

ment under this subsection becomes final with re-

spect to a facility, the President shali promptly no-

tify potentially responsible parties at the facility that
have not resolved their liability to the United States

" of the settlement.”.

SEC. 3. EFFECT ON CONCLUDED ACTIONS.

The amendments made by this Small Business Liability Protection Act shall not apply
ito or in any way affect any settlement lodged in, or judg-
ment issued by, a United States District Court, or any
administrative settlement or order entered into or issued
by the United States or any State, before the date of the

enactment of this Small Business Liability Protection Act.
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Mr. FiELDS. Obviously, as the Administrator has said, Mr. Con-
gressman, as I have said many times, we do support targeted
Superfund liability relief for small parties. However, this bill was
different than the one that we were working on in terms of a draft
last fall, and we ran out of time in terms of being able to resolve
all of our issues.

We want to continue to work with this committee to provide li-
ability relief for small businesses, and we would like to continue to
work with you and others in Congress to do that in the future.
However, we do have some concerns, and I think that was commu-
nicated in a letter the Administrator sent to Congress, went to
Congressman Tauzin and others on September 22.

Two other points you made and I want to make clear, and I
think this is a comment that Congressman Shimkus alluded to in
his opening remarks. I want to make very clear that the statement
is not correct about the Keystone settlement and the vulnerability
of Barbara Williams’ former restaurant. My understanding is that
she has now sold that restaurant.

But in the consent decree, we explicitly required that the selling
parties, Waste Management, the Noels, they would have to waive
their claims against all parties, including the nonsettlers like Bar-
bara Williams. We included similar waivers in our prior settle-
ments with the original generator defendants, the selling third and
fourth parties and the de micromis parties.

The truth is, we have done everything in our power to protect
Barbara Williams and those who are similarly situated. No one
who settled with EPA can sue any of the nonsettlers. So we want
to clarify that, because we have seen some statements by NFIB
which were incorrect on that point.

Mr. OXLEY. If I could interject, that statement came from EPA,
not from NFIB; is that correct?

Mr. FieLDS. No. EPA is trying to set the record straight. We saw
a statement from NFIB that, despite that settlement signed on
Keystone, that Waste Management could still sue Barbara Wil-
liams.

I want to set the record straight and say EPA’s position is and
the settlement language says specifically—if you want I can give
you the cite; it is in section 24, paragraphs 179 through 185—it
makes very explicitly clear that the selling parties cannot sue Mrs.
Williams or any other nonsettlers as part of this consent decree
that has been signed. That is our position. That is our reading of
that consent decree.

Mr. OXLEY. Now is your reading of our bill that Barbara Wil-
liams and all of those folks would be relieved of liability straight
up?

Mr. FieLDS. Your bill and that particular element of your bill
that you sponsored, Mr. Chairman, H.R. 5175, it would solve the
problem of the small business like Barbara Williams who
generated——

Mr. OXLEY. How come we couldn’t get 290 votes for it?

Mr. FieLps. H.R. 5175 was not the same bill that we were dis-
cussing.
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Mr. OXLEY. No, it wasn’t. Actually, we accommodated EPA on
several issues, including, if I might point out, applying the de
micromis exemption prospectively.

Now do you agree that H.R. 5175 addresses this concern? Be-
cause that was the concern that we were told by EPA—and we spe-
cifically addressed that.

Mr. FIELDS. Mr. Chairman, you did address that concern.

I do want to point out, though, that the bill we were discussing
with NFIB, that was not really a bill but a draft proposal of Octo-
ber, 1999, that was different than H.R. 5175, was introduced this
session. It is true that you and your staff worked with us heroically
to try to address a lot of our concerns. We do still have some lin-
gering concerns, though.

For example, the Administrator is concerned that the burden of
proof has shifted to the government. The government must prove
that a business that sent over a hundred pounds of waste—that a
business that sent over a hundred pounds of waste is not exempt.

You know, I will give you comments specifically on the bill this
week, but there were elements in this bill that we could still not
support.

Mr. OXLEY. So it is EPA’s position that the burden of proof
should be on Barbara Williams and not on the Federal Govern-
ment, is that your position?

Mr. FIELDS. Well, we don’t think that the government——

Mr. OXLEY. Is that yes or no? Is that yes or no?

Mr. FIELDS. The answer is, we do not believe that the govern-
ment should have to prove that a business sent over a hundred
pounds of waste.

Mr. OxLEY. That is a unique and very interesting theory in
American law. Because you know when I went to law school a long
time ago, we studied that people were innocent until proven guilty
and that the burden lay on the government to prove that those peo-
ple were indeed guilty. So, basically, the EPA is turning this legal
concept on its head, is it not?

Mr. FIELDS. Well, the problem, Mr. Chairman, is that oftentimes
the business records are not—oftentimes not available. This would
cause litigation because we would be disputing whether or not——

Mr. OXLEY. You wouldn’t want litigation. We certainly haven’t
had a whole lot of litigation.

Mr. FIELDS. We want to avoid that, and we think this particular
element of the bill would encourage litigation.

Mr. OXLEY. Would encourage litigation. You mean, even more
litigation than we already have?

Mr. FIELDS. Because of the unavailability of adequate records to
document how much material actually went to a material site.

Mr. Chairman, we will be happy to give you some comments by
the end of the week as you request on your bill, but I wanted you
to share with you that, as the Administrator said in her letter,
there are elements like that we believe would increase transaction
costs and promote litigation. We will be happy to give you a letter
for the record that gives you specific elements of how we believe
that bill, H.R. 5175, would promote litigation and increase trans-
action costs. That is what you are requesting. We are willing to do
that.
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Mr. OXLEY. This is, as the Four Tops sang, “the same old song,”
Mr. Fields, 1965, I think, by the way.

Mr. FiELDS. I heard it.

Mr. OXLEY. But we have been through this, and it just seems to
me from where I sit that our efforts to try to make some common
sense in this Superfund law which we have been at for it seems
my entire adult life, it is always a moving target. If it is not the
de micromis settlement prospectively, then it is burden of proof.

So I get the sense that we are in a game where the goal posts
keep being moved on us, even like Charlie Brown, where we get set
to kick the field goal and Lucy, a/k/a Carol, pulls a football out and
I end up flat on my keister.

You know, I am getting pretty damn tired of that. It is the same
old story. We try to get a reasonable bill on the floor of the House
that was supported by virtually all Republicans and 46 or so Demo-
crats, that made a lot of sense and would get these small business
people out of the litigation nightmare, not create more litigation,
create less litigation. This is not brain surgery here. Yet we found
a situation where we couldn’t get it done because somebody had a
political agenda, and I just find that unfortunate.

Let me yield to the gentlelady from Colorado.

Ms. DEGETTE. Thank you, Mr. Chairman.

Let me just say that that particular bill, H.R. 5175, when it came
to the floor was not a bill that the minority had seen or had the
opportunity to work on. People like me really felt like it was a good
step toward resolving some of these liabilities for the small folks
like the restaurant owners who have been mentioned today and
others. However, there were some other details in the bill that
were really problematic.

I think we could have worked those details out had we known
about it before it came to the floor, but, as we all know, Superfund
is very technical. There is a long established body of law, and the
last thing we want to do is upset the equities in existing laws
which would encourage litigation.

So I would offer—Mr. Chairman, for next year I would offer per-
sonally to work with you on this issue. It is an issue, as you know,
I have worked on a lot; and I will guarantee you if we come up
with an agreement I won’t pull the football out and leave you on
your keister.

Mr. OXLEY. Thank you.

Ms. DEGETTE. You are welcome, Charlie.

Let me get back to the topic at hand a little bit. I would like to
ask Mr. Fields, you heard me talk in my opening statement about
these new findings by the Department of Energy about some States
that processed radioactive materials; and I am wondering if the re-
cent disclosure by the DOE needs to be investigated by the EPA
as regards the Shattuck site so that we can properly characterize
and dispose of the waste.

Mr. FIELDS. Yes, Congressman DeGette, we are including
Shattuck. We initially, through the USA Today article, had identi-
fied 153 sites. We have now discovered in discussions with DOE
several hundred others. We are investigating all those sites, one of
which was Shattuck; and the Department of Energy is also doing
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a file review on a parallel track to determine what information
they have about this waste disposal area so—as well.

So I assure you there is an ongoing investigation by EPA, DOE
and others trying to assess exactly what is the situation regarding
radiation waste at Shattuck in light of this disclosure in recent
weeks.

Ms. DEGETTE. How will this affect the timetable for removal of
waste at Shattuck?

Mr. FieLDS. We don’t believe it will affect, in any way, the time-
table for removal of waste. We are in the design phase right now.
We committed to the community we would have this material mov-
ing away within 2 years. That is the same time schedule we are
on. We are doing this effort aggressively, on a parallel track, with
the design being done.

We will have to make sure, however, the waste is properly char-
acterized. Any waste that goes offsite will have to be characterized
to determine exactly what is there and whether or not the facility
we are going to take it to is properly licensed to take that material.
So it is critical we get this investigation that you alluded to done
quickly. So that can factor into the schedule for moving this mate-
rial offsite.

Ms. DEGETTE. But it is your view today the removal schedule
should not be affected.

1 MI(‘1 FIeLDS. We do not intend for the removal schedule to be up-
ated.

Ms. DEGETTE. I think that is pretty clear.

Mr. Martin, let me ask you if you have any sense why your of-
fice’s investigation of the Shattuck site did not uncover any of the
information that the DOE just released.

Mr. MARTIN. When I undertook my review of the Shattuck site,
which began last June, we did meet with officials from the com-
pany, this W.S. Shattuck Company, were provided a tour of the
site; and since that time I can tell you I have had suspicions that
the waste at the site was other than as described on the basis of
questions that we have asked and also on the basis of documents
that we reviewed in the administrative record in the region. It is
a concern that we have had, and we are investigating.

Ms. DEGETTE. Mr. Martin, to follow up a little bit, I know that
there were a number of statements by you and by the chief investi-
gator about potential criminal activity at the Shattuck site made
in the press and other places. I am wondering if, to your knowl-
edge, there have been any reports made to local law enforcement
or Federal law enforcement officials about criminal activity or any-
thing you have uncovered at the site.

Mr. MARTIN. I made no statements about potential criminal ac-
tivity in the course of the hearings which we undertook for the
Shattuck site. However, to the extent we have any reason to be-
lieve through our review of the record or otherwise by talking to
officials within the region, the State or the company that there may
be, you know, criminal activity, we will refer them to the Inspector
General of the EPA.

1 Ms. DEGETTE. But to your knowledge no referrals have made to
ate.

Mr. MARTIN. I have made no such referral.
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Ms. DEGETTE. Thank you.

Let me ask you generally, I know the ABA is looking at general
Ombudsman standards and the subcommittee issued a report this
past July to the American Bar Association House of Delegates rec-
ommending a set of standards for the Ombudsman office to follow.

On the one hand, the recommendations stated that the Ombuds-
man should not conduct an investigation that substitutes for ad-
ministrative or judicial proceedings; and an Ombudsman review
should not serve as the foundation for disciplinary activity or civil
action or a determination of a violation of law or policy. The report
goes on to say, and, by the way, the subcommittee says that the
ABA supports the greater use of ombudsmen; and it says that om-
budsmen should review allegations of unfairness, maladministra-
tion, discourteous behavior, incivility, inappropriate application of
law or policy, inefficiency or decision unsupported by fact.

I am wondering, Mr. Fields, if you can tell me, does the EPA Om-
budsman follow these guidelines? And if not, do they intend to in
the draft report that you are working on? And if not, tell me how
it operates differently.

Mr. FIELDS. Well, the EPA has looked at the American Bar Asso-
ciation Ombudsman guidelines. We have looked at this report that
you have referred to as well. We are looking at all those sources.
We are looking at the guidelines of the U.S. Ombudsman Associa-
tion. We are looking at those elements of those guidelines that are
the best components, and we intend to apply those and incorporate
those into the EPA guidance we are developing that we will make
available to the public shortly.

We think there are certain elements of those guidelines that fit
the EPA structure, but there are some elements that do not. Com-
plete confidentiality, for example. We cannot provide complete inde-
pendence, for example. We are working to try to make sure those
elements of those various models that have been published by var-
ious organizations including ABA are incorporated into our guid-
ance that we are developing and make sure that they are compat-
ible with Federal law and EPA policy and procedure.

hMg. DEGETTE. Mr. Martin, would you have any comment on
that?

Mr. MARTIN. Yes, I would.

I served and still serve on the Working Committee for the Amer-
ican Bar Association for Ombudsmen, and I was integrally involved
in the development of the language which you have spoken of just
a moment ago. And I think the direct point is that once an Om-
budsman becomes an adjudicatory body it is no longer an Ombuds-
man. Therefore, an Ombudsman cannot be a judge, cannot make
recommendations which are binding upon the entity that it re-
vieﬁvs. This function has never done that and I don’t believe ever
will.

Mr. OXLEY. Gentlelady’s time has expired.

The gentleman from Florida, the chairman of the Health Sub-
committee.

Mr. BILIRAKIS. Thank you, Mr. Chairman. I will just continue in
that vein.

In 1990, as I understand it, the Administrative Conference for
the United States recommended that all government agencies with
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frequent contact with the public consider establishing an Ombuds-
man service. The conference also indicated that, and I quote, Mr.
Fields, “it is important that Ombudsmen be independent of the line
offices and that they are seen as independent.”

Well let me just say, this is difficult. It is difficult for those of
us who have worked with, and developed relationships with, the
Ombudsmen over many months, to get them in a position where
they are sitting here to the right hand of their boss, not under oath
and asking them to basically say what is in their hearts. And in
all honesty—that makes it very difficult for me.

Because, let me just put it this way, Mr. Fields, with all due re-
spect—this is not intended to be any kind of a threat or coercion
or anything of that nature. I don’t really know what Mr. Martin is
going to testify to here today. He was asked to testify, and appar-
ently accepted the invitation to testify. Ordinarily, a written state-
ment is submitted to this committee prior to that testimony. We
did not receive a written statement. We were told he was not going
to be able to testify. Then, of course, this morning he is here to
make an oral statement. You know, a reasonable person would cer-
tainly read an awful lot into all of that.

I would hope that no matter what happens here today or during
the process of reauthorizing and maybe putting into law specifics
in terms of the functions of the Ombudsman, that there would not
be any repercussions on Mr. Martin or any members of his staff.
And I know that you will tell me there won’t be, but you and I
know that sometimes things are said and other things happen,
whether the person who made the comment means it or not.

You were asked, Mr. Martin, to testify before this committee.
You did not provide a written statement. Now you are here today
to speak orally. Is there anything you would like to share with this
committee in that regard? It is true you were invited to testify.

Mr. MARTIN. That is correct, Mr. Chairman.

Mr. BILIRAKIS. It is true that you planned to testify.

Mr. MARTIN. That is correct, Mr. Chairman.

Mr. BILIRAKIS. And it is true that that changed and then this
morning you are to give an oral statement.

Mr. MARTIN. There was confusion, Mr. Chairman, about the sub-
mission of testimony to the committee. I had a discussion with our
Office of Congressional Affairs in which they indicated that a state-
ment or statements would be prepared for Mr. Fields and myself.
That discussion occurred around September 23. I then understand
from my staff that there had been a joint statement prepared by
the Agency as late——

Mr. BILIRAKIS. Joint statement for the two of you.

Mr. MARTIN. Yes, sir, yeah. That had been prepared by the Agen-
cy.
Mr. MARTIN. Yes, and as of last evening, in fact, the joint state-
ment was still prepared; and then I understand a statement was
submitted that was from Mr. Fields alone.

Mr. BiLiraKIS. Did you feel that you should provide your own
statement?

Mr. MARTIN. I feel the Office of Ombudsman—I feel, as Ombuds-
man, that I should be able to provide my own statement to this
committee. I understand that because of legal difficulties within
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the agency, perhaps the administration, any such statement would
have to be cleared through the Office of Management and Budget
and perhaps other entities as well. I understand those difficulties.
But to answer your question, yes, I do feel I should be able to.

Mr. BiLirakis. Had you prepared your own statement and went
through the process and just didn’t make it through the process?

Mr. MARTIN. No, sir. I was led to believe that a joint statement
would be prepared and submitted.

Mr. FieLDS. Mr. Chairman, could I enter this one and clarify
this, just to add to this question?

Mr. BILIRAKIS. I suppose so.

Mr. FieLps. Mr. Martin—and I—and we apologize. There was
some confusion. Mr. Martin was on leave, and we did talk to staff
in the Ombudsman. We assumed that one statement from the ad-
ministration—obviously, Mr. Martin was not restricted in any way
from being able to communicate with this committee.

We traditionally prepare one statement that allows several wit-
nesses—whether it is me and Steve Herman or me and Lois
Schiffer—when we get letters from committees of Congress we tra-
ditionally put together one statement and have both witnesses
there to respond to questions. But I assure you there was not any
attempt to try to stifle a statement from the Ombudsman.

Mr. BILIRAKIS. Mr. Fields, with all due respect, again, I don’t
think there is any confusion. The letter of invitation is right here;
and it is pretty darn clear, the form of your testimony and that sort
of thing.

You know, it gets again to the independence aspect. It gets to the
problems that led up to this hearing, the problems that we ran into
in our different sites in Denver, in Idaho and Florida, et cetera.

You know, you made the comment, sir, that the Ombudsman’s
Office is operating very successfully. Maybe some people would say
in the eyes of EPA maybe too successfully. You know, I was part
of this committee when we did the Superfund bill, as was Mr.
Oxley. Not too many people up here were here at this time.

The Superfund bill took up all hours of several days and nights,
and it was a very contentious type of a thing. It shouldn’t have
been, I suppose, but it was because partisanship always plays a
part. But I do remember very clearly back when the Ombudsman
concept was being brought up and a lot of us ended up supporting
the Superfund bill; and many people who, frankly, were being
blasted by various special interest groups were thanked after it all
was done.

But in my mind I am not sure they understood what the role of
the Ombudsman would be in Superfund program, and I sure un-
derstand it now from what I have seen in Tarpon Springs. Thank
God for it and thank God for those people who—I wasn’t one of
them—came up with the concept. I suppose I supported it. I can’t
remember back to 1984. But my point is it has probably worked too
well from what I have seen.

Now, you know, we have seen documentation, Mr. Fields, basi-
cally withholding funds from the Ombudsman’s office. Maybe they
are doing their job too darn well. I don’t want this to be a militant
type of hearing. Do you agree that the Ombudsman—as you have
stated, Mr. Fields, is not an advocate for a community or any per-
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son or institution? That is in your testimony. I believe you have
said that.

Mr. FIELDS. That is in my testimony. That is my statement.

Mr. BILIRAKIS. It has also been in some of the communications
I have read that your office sent out. Mr. Martin, do you agree with
that?

Mr. MARTIN. An Ombudsman should not serve as an advocate for
any particular person but can serve as an advocate for—to be
frank, the truth, after an investigation is under way or has been
performed and I may find facts that I believe are undeniable and
if I feel those facts are being ignored by the Agency, I then advo-
cate for those facts.

Mr. BiLIRAKIS. When you feel that way, what sort of response are
you accustomed to receiving from the Agency?

Mr. MARTIN. Well, the process at times can be long and arduous,
but I feel that over the course of the past 8 years the Agency has
adopted many of my recommendations—I would say 70 to 80 per-
cent.

Mr. BIiLIRAKIS. Mr. Fields, just one last question. My time has ex-
pired. I appreciate the Chair’s indulgence. Do you agree that the
Office of the Ombudsman should be reauthorized?

Mr. FIELDS. We have no problem with the Office of the Ombuds-
man being reauthorized. We do have concerns with some of the leg-
islative proposals, though, that would add elements to that reau-
thorization.

Mr. BiLIRAKIS. In other words, you feel that your agency should
continue to control their actions.

Mr. FIELDS. No. We think, though, that the ABA model statute
is not the appropriate guideline to embody as the overarching body
for the Ombudsman activities. We think there are elements of
those provisions that cause problems for a Federal Government
Ombudsman, but we support the Ombudsman function being reau-
thorized. We think it is a valuable function. We would continue to
operate this function irrespective of whether or not Congress reau-
thorizes this legislation.

Mr. BILIRAKIS. I would like to get into funding and that sort of
thing. My time has expired.

There will be further questions that I and others will be submit-
ting to you; hopefully, you will respond to those in due time.

Thank you, Mr. Chairman. I am sorry to have taken up so much
time.

Mr. OXLEY. Time of the gentleman has expired.

Chair now recognizes gentleman from Wisconsin first, right? No,
the gentleman from Ohio, Mr. Sawyer.

Mr. SAWYER. Mr. Chairman, I was worried that you had forgot-
ten where I was from for a second there.

First of all, let me say thank you to both of you gentlemen for
being here. It is good to see you both.

Let me direct my first question to a matter of specific history
within my district regarding the industrial excess landfill. Back in
1997 the concerned citizens of Lake Township, who had been work-
ing on the issues surrounding that site for some time, asked then
Senator John Glenn and me to intervene on their behalf with the
Agency to allow them to conduct tests of soil and water site. After
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more than 6 months, in August 1997, we obtained permission for
the testing to begin. I thought that was particularly—a particularly
good idea because up to that time test results had been problem-
atic.

Just about the time that the test permission was obtained, that
same citizens group determined that it really did not want to un-
dertake tests. Instead, they requested a review by the Ombudsman.
That request was denied, and I pressed for the Ombudsman’s par-
ticipation. Senator Glenn at that point withdrew from that request,
feeling that until the tests had actually been conducted he didn’t
want to pursue another avenue of inquiry.

I had hoped at the time that the Ombudsman could become in
its very special way an active participant, not just reviewing the
history of the site but, more importantly, in examining the site to
decide how best to protect the public health and safety and the con-
fidence of the residents in the area. So I pleaded the case with Ad-
ministrator Browner, and the Ombudsman was given permission
for a preliminary review in September 1998.

Mr. Martin, you advised me that your findings would be avail-
able shortly. You came to my office in October 1998 and repeated
the same assertion. In January 1999, you conducted a hearing, all
of which I am very grateful for. We met again in the spring of 2000
in May of this year when you suggested that your findings were
imminent. Can you tell me what shortly or imminent means?

Mr. MARTIN. Means this week, sir.

Mr. SAWYER. Does it mean this week?

Mr. MARTIN. Yes.

Mr. SAWYER. I am looking forward to that. It has been frus-
trating as you, I am sure, can appreciate, particularly as we have
seenk other avenues of resolution move forward along parallel
tracks.

Mr. Fields, has it been your experience that this kind of time-
table is normal?

Mr. FIELDS. Well, obviously, the Ombudsman has a lot of major
cases that are before him. I am sure that Mr. Martin has been—
being the good public servant he is—is trying to balance all those
priorities he has to deal with. He has a number of cases involving
Superfund and RCRA sites across the country, and many members
on these two subcommittees are aware of those cases. So I know
that the history of the IEL matters go back more than 10 years.

I do want to say one of the reasons it took a while to even ini-
tiate the Ombudsman review was because this site, as you know,
has been subject to four major reviews even before the Ombudsman
got involved—the Science Advisory Board, the Office of Inspector
General, Clean Sites Incorporated, EPA’s radiation labs. So it is
progably one of the most studied Superfund sites in the history of
EPA.

But—I look forward to the Ombudsman’s report, but I do know
that, you know, Mr. Martin does have to balance a lot of major
cases all going on at the same time in trying to make judgments
as to which ones he does first, but sometimes the cases do get de-
layed necessarily just because of the need to balance competing pri-
orities across the country.

Mr. SAWYER. Mr. Martin, do you have a comment?
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Mr. MARTIN. Yes, sir.

I thank you for your patience and your forbearance. I also thank
you for your intervention. Because when the request for my help
came from citizens in your community, I was denied by Adminis-
trator Browner, and you did intervene, and that was a successful
intervention.

Since that time, yes, I have done a public hearing in the commu-
nity. I have completed my review of the reviews that Mr. Fields
had just spoken of, and I am prepared to sit down with you this
week and give you my preliminary recommendations.

Mr. SAWYER. I look forward to counselling with both of you when
that report becomes available. Thank you very much.

Mr. MARTIN. The issue of resources

Mr. SAWYER. I do understand that.

Mr. Chairman, I have been asked to pose one further question
by the staff, if I might. The question revolves around the question
of whether the Ombudsman and his employees have arrest powers
and the right to take an individual into custody. This centers
around an event on June 5 in a town meeting in St. Petersburg,
Florida, where the chief investigator is characterized here as giving
the Miranda warning to two EPA employees from Region 4.

I am not an attorney, but to my knowledge that warning is only
given in the case of a criminal investigation. Was this intended to
be a Miranda warning? Let me read it to you from the record.

The chief investigator speaking said, you have the right to re-
main silent. You have the right to counsel. Anything you say may
be used against you in a court of law. Proceed to the witness.

Mr. FIELDS. Is that for me or Mr. Martin?

Mr. SAWYER. It is for both of you.

Mr. FIELDS. Your question is, does the Ombudsman function
have subpoena powers or——

Mr. SAWYER. Or arrest powers.

Mr. FIELDS. The Ombudsman function, as currently constituted,
does not have those authorities or powers.

Mr. SAWYER. What would be the purpose of a Miranda warning
then?

Mr. FiELDS. I will have to defer to Mr. Martin on that. I was not
at the hearing. I will let Mr. Martin speak to the purpose of the
statement on June 5.

Mr. MARTIN. I will be glad to respond, sir.

To be clear, no, the Office of Ombudsman—the Ombudsman
function has no arrest powers, has no detention powers, does not
do criminal investigations.

I want to get to the specific point of what was said in the context
of the hearing that I did in Tarpon Springs, Florida, earlier this
year where the issue of the warning arose.

Prior to that meeting, Mr. Kaufman, who serves as my chief in-
vestigator, had met with staff from our Office of Inspector General
with whom I have had a working relationship for many years in
many cases; and I have done criminal referrals to the Office of In-
spector General. Mr. Kaufman was advised—and I would also like
to note that he has really the firsthand testimony which can be
provided on this issue—was advised, and he is present behind me,
that it may be necessary for us to give certain warnings to preserve
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a potential criminal case that the IG would do in the event we
made a referral after completion of our investigation.

Since that time, the Office of Inspector General, at our request
and at the request of Mr. Fields, has provided us with a memo-
randum of instruction on when warnings can be issued.

Mr. SAWYER. Thank you very much.

Ms. DEGETTE. Would you yield?

Mr. SAWYER. I would, but if you could share with us that instruc-
tion.

Mr. FieLDS. We will be happy to share this for the record. It is
a memo dated September 12, 2000, from the Office of Inspector
General that we will be happy to provide for the record. Mr. Kauf-
man has also provided a response to this memo as well, and those
could be provided for the record to this—to both subcommittees.

[The following was received for the record:]

Attached are two memorandum, the first is from Mark Bialek, Counsel to the In-
spector General to Michael Shapiro, Principal Deputy Assistant Administrator. The
second is from Hugh Kaufman, Senior Engineer to Mark Bialek. These memo-

randum explain the EPA Inspector General’s position in regard to whether the
OSWER National Ombudsman has subpoena or arrest power.

RIS
> rf

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D C 20460

SEP 12 A

OFFICE OF
INSPECTOR GENERAL

MEMORANDUM

SUBJECT  Employee Warnings in Ombudsn}an [nterviews

’ N S
FROM Mark Buate . //Z, M

Counsel to the Inspector General

TO Michael Shapiro
Principal Deputy Assistant Admurustrator
Office of Solid Waste and Emergency Response

It has recently come to my attenticn that Hugh Kaufman gave a Miranda waming during
an Ombudsman hearing on June $, while questioning an EPA employee. As [ previously
informed Hugh Kaufman in a meeting on December 9. 1999, it is the responsibility of the Office
of Inspector General (OIG) or the Criminal Investigation Division of the Office of Enforcement
and Compliance Azsurance (CID/OECA) (and implicatly, therefore, not the Ombudsman's role)
10 use Miranda or the other "advice of rights” warnings as set forth in this memorandum.

On December 9, 1999, Hugh Kaufman and I met. along with Assistant Inspector General
for Management John Jones and Mr. Kaufman's colleague, Dean Gottehrer, to discuss the
responsibilities of the Ombudsman and the need for coordination with the OIG. I told Hugh
Kaufinan at that meeting that the OIG is the EPA’s statutory internal investigator. As such, only
the trained OlIG investigators are officially authorized 1o provide Miranda and other "advice of
nights” warnings in interviews with employees and others 1n internal EPA investigations
involving criminal violations or administrative rusconduct {1 e., matters for which disciplinary
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action could be taken). Of course, CID/OECA is responsible for conducting criminal
investigations of, and referring for prosecution, violations of environmental statutes. [ discussed
with Mr Kaufman that the Ombudsman has no authority to conduct investigations of potential
cnrmunal violations or admitustrative misconduct

L_The Responsibihities of the Ombudsman

As you know, the EPA Headquarters and Regionai Ombudsman functions are set forth in
the EPA’s "Hazardous Waste Ombudsman Handbook " Although the mission is broadly
descnibed and seems to overlap other agency functions. the Office of Ombudsman is, "to ensure
that the general public and regulated commuumity are provided assistance with complaints or
problems arising trom EPA s hazardous waste programs * (Handbook. page 2-2 ) The agency
Handbook also acknowledges that. “[o]n occasion, there will be 1ssues or topics beyond the
ability of the Ombudsman to address These should be referred to experts in the particular area "
One of these tssues is, "[alllegauions of wrongdoing, which should be investigated by the
Inspector General * (Handbook, p 3-3 ) Accordingly, "[r]equests that are beyond the
Ombudsman’s authonity should be referred to and coordinated with the appropnate office or
otficial for handhing * (Handbook, p 3-9)

1L _The Responsibiliues ot the Inspector General

The Inspector General Act. 5 U S C app 3. as amended, established the OIG at EPA
One of the OIG’s functions 1s to conduct internal invesugauions 5 U S C app. 3, Section 4(a)
The EPA Handbook provides, "{g]enerally, the OIG investigates all cnminal matters involving
waste, traud, and abuse by EPA employees, contractors, and grantees Pursuantto a
memorandum of understanding, the OIG refers all matters retating to bnbery or attempted
bnbery, and orgamized cnme to the FBI  Pursuant to a separate memorandum of understanding,
the OIG refers ail violatuons of environmental statutes to the EPA Office of Enforcement, whuch
ivestigates such matters " EPA Manual 6500, Chapter 5. Sections 2 aand b "Afrer receipt and
evaluation, the OIG refers allegations of environmental crimes and munor instances of waste,
musmanagement, or employee misconduct, which can be addressed by EPA program officials, to
the responsible EPA program otfice © EPA Manual 6500, Chapter 5. Section 2.c. (Emphasis
added )

1L _Ombudsman's Referrals to OIG or Others

Accordingly, when the Ombudsman encounters an issue of potential criminal
wrongdoing, or admiustrative rmusconduct, he s obligated to refer 1t to the appropnate .
investigative authority, OIG or CID/OECA. He has no authority to conduct any investigation of
potennial cnmunal wrongdoing or admunistrative rsconduct.

[ understand that while the Ombudsman's job ts mainly one of education and
information, on occasion he may have to make inquiries nto the nature of a complaint presented
to him. One reason for such inquiry is to determine whether the issue is one that should be
referred to another office  This sort of inquiry 1s not an investigauon as undertaken by the OIG
or CID/OECA, and 1s appropriate for an Ombudsman, as long as it does not overlap with the
OIG’s internal investigative authonty or CID/OECA's investigauve authonty, which are
paramount. If the Ombudsman’s inquiry determines that an individual may have committed
cnmunal or admimustrative misconduct, he is obligated to immediately refer the matter for
appropriate invesugation Part of such an investigation involves "advice of rights” warnings.
This was the purpose of my meeting with Mr Kaufman on December 9 The entire conversation
revolved around this concept of the Ombudsman referring matiers to the OlG. Not once did |
state or intend 1o 1mply that the Ombudsman should consider using "advice of rights” warnings

[V _Use of "Advice of Rughts” Warnings

It 1s my position that -- for the reasons set forth below - 1t would be inappropnate tor the
Ombudsman. 1n the course of an Ombudsman inquiry, 1o invoke the following “advice of nghts”
warnings
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The Fifth Amendment to the Constitution provides the right not to incriminate oneself in
a criminal case  When the government can compel individuals to provide testimony, either
through threat of force, or threat of termunation of empioyment, and those individuals may
incnminate themselves as ciiminal subjects, government investigators must provide "advice of
nghts” warnings The purpose of the warmungs is to protect any testmony provided so that it can
be used for a cnmunal prosecution. {f warnings are not given, and a criminal subject incrimunates
himself, the tesumony will not be admissible against him in a proceeding. [f the warnings are
given, and the subject tesufies knowingly, the tesimony may be used. The warnings given vary,
depending on whether the individual 1s in custody. whether a criminai prosecution is possible,
and other circumstances.

Miranda warnings are given to preserve the Fifth Amendment nghts of a criminal suspect
who is in custody Because the Ombusdsman does not conduct crimnal investigations, and
moreover, has no legal authority to arrest and take custody of a person, there is no situation under
which it would be appropnate for the Ombudsman to provide a suspect with Miranda warnings
To provide such warnings in other, non-criminal situations, may mislead an individual, who. for
example, may beiieve he has the right to a government-provided attoney when the Ombudsman
is not in a position to provide one.

Kalkines warnings are given when the OIG has consuited with a prosecutor and has
determined that a suspect may be granted immunity from criminal prosecution, permitting the
OIG to proceed administratively. These warnings assure a suspect that he or she may not be
prosecuted criminally and thus has no constitutional right to remain silent. Because the
Ombudsman does not conduct cnmunal investigations, and does not consult with prosecutors to
obtain grants of immunity from prosecution, the Ombudsman should not provide Kalkines
warmngs.

Other kinds of "advice of rights” warnungs are given by OIG investigators to subjects in
other circumstances. For example, when the OIG has not yet received a declination froma
prosecutor, the investigator may provide Garnty warnings, which advise a subject that he or she
has a constitutional right to remain silent. but that the silence could be considered adversely i an
admunistrative proceeding. Additionally, the OIG invesugator provides notice of the night to
bargaining unit representation if an employee-subject is a member of the bargaining unit and asks
for union representation under circumstances where the subject-employee reasonably believes he
or she could be subject to disciplinary action.

V__Conclusion

[n summary, “advice of rights” warmings should not be given without the authority to
conduct the ¢nminal or administrative misconduct investigation, as well as a thorough
understanding of the enure cnminal and administrative context of an investigation. As Isad at
the December 9, 1999 meeting with Messrs Kautman and Gottehrer, failure to give the
warnings, or giving the wrong warnings, may result in the government’s loss of testimony in
subsequent criminal proceedings, or could cause probiems in the administrative processing of a
complaint based on such testimony. [t is my position that at EPA, only qualified OIG personnel
and nvestigators from the CID/OECA should be conducting investigations of potential criminal
Jiolations and administrative misconduct and, therefore, providing the above-cited criminal and
admunistratve “advice of rights" warnings to employees  Because the Ombudsman does not
possess legal authonty to conduct such investigations, Hugh Kaufman shouid not be using these
“advice of nights" warnings

1f you have any questions about this matter or wish to discuss it further, please call me at
(202) 260-4733

cc Timothy Fields, Assistant Adminustrator, Office of Solid Waste &
Emergency Response (OSWER)
Robert Martin, Hazardous Waste and Superfund Ombudsman, OSWER
Hugh L. Kaufman, Program Analyst, OSWER
Linda Algar, CID/OCEFT/OECA
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e v UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
{ & WASHINGTON, D C. 20460
s N
¢ omee” September 20, 2000
OFFICE OF
SOLID WASTE AND EMERGENCY
MEMORANDUM: resronss

SUBJECT.  “Advise of Rights” Wamings

FROM: Hugh B. Kaufman
Senior Engineer/Principle ingestigator

TO: Mark Bialek
Counsel to the Inspector Generai

| arn very confused by your September 12, 2000, Memorandum to Michael Shapiro (see
attachment). When Dean Gottehrer and | initiated the meeting with you and Jchn Jones, it was for
the purpose of enhancing coordination between the National Ombudsman’s Office and the Cffice of
Inspector General (OIG). In that meeting you raised the issue of “advice of rights” wamings.
Neither Mr. Gottehrer, the co-chairman of the American Bar Association Committee on
Ombudsman, nor | had any knowledge of this issue until you raised it. Specifically, you raised the
concemn that through the course of normal investigations, not criminal in nature, an investigation
could elicit statements in interviews of individuais that inadveriently might violate their Fifth
Amendment rights and/or inhibit a potential OIG investigation that might have to occur down the
line. You then provided us a copy of a recent court decision and an Attorney General Opinicn on
the Garrity case and “advice of rights” wamings requirements. At no time during this meeting did
you state that the reason you were bringing this up was because the OIG and/or CID were the onty
entities that you believed should issue these warnings. Quite the opposite, you were only
concerned that individuals be wamed if there is the slightest chance that the National
Ombudsman's Office might have to refer part of a case it is working on to OIG or other appropriate
law enforcement bodies. This advise you provided made sense to us. given the fact that you told
us that criminal prosecutions had been unsuccessful because, during the course of routine non-
criminal investigations, self-incriminating information was provided by interviewees, who were not
provided with “advise of rights” warnings.

Let me be perfectly clear: you raised the issue of “advise of rights” wamings and you came
to the meeting with documents discussing that issue to alert us that this is an issue we must deal
with in performing our non-criminal investigatory work. | have no first-hand information why you
would misrepresent what occurred at our meeting, but | do have suspicions.

[It should be noted that subsequent to the individual you referred to being provided an
“advice of rights” warning on June 5, the individual proceeded to make false, misieading,
and inaccurate material statements in the interview.}

As a resuit of our coordination discussions, | provided you at two meetings earlier this year.
briefings on Ombudsman investigations that | wanted OIG to work with us on because | was
concerned that part of those investigations could potentially be referred to OiG. You promised me
both times that OIG would follow up and help us. However, you provided none of the promised
help and the only tangible information we have received from OIG is your September 12, 2000,
Memorandum to Michael Shapiro that misrepresents what occurred at our meeting to improve
coordination between our two offices.

Finally, when you told me you were going 10 provide us a memorandum of procedures
related to “advise of rights™ warnings. | asked you if you could provide statutory and case iaw
citations related to who is, and is not, empowered to provide such warnings during non-criminai
investigations. You promised you would provide such citations, but you didn’t.
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Because of the senousness and importance of this, and other related issues, | request
that you set up a meeting between yourself, the Inspector Generat, Mr. Shapiro, our National
Ombudsman and ¢t at your earliest convemence. This 15 important to get our relationships in
the future back on a positive and consistent tack.

Attachment

e Inspector General Tinsley .
Assistant Administrator Fields (OSWER)
Deputy Assistant Administrator Shapiro (OSWER)
National Ombudsman Mariin (OSWER)
Linda Algar. CIDIOCEFT/OECA

Mr. SAWYER. Let me yield to the gentlelady.

Ms. DEGETTE. If the gentleman would yield, I, in fact, am a law-
yer and used to do a fair amount of criminal work.

Frankly, the administration of the Miranda warning by someone
who has no law enforcement or administrative authority is not
going to be meaningful at all in a court of law. Because a knowing
waiver can’t be made by anybody who might give perjurious testi-
mony or testimony that would cause them to self-incriminate. So,
therefore, I would suggest, Mr. Fields, when you develop your new
standards you include this issue in your new standards. Because
unless you have an agent of a Federal, local or State law enforce-
ment agency to administer the Miranda warning, this isn’t going
to have any effect anyway.

Mr. FIELDS. I agree—Mr. Chairman, I will respond quickly.

I agree with that, and it has been clarified now in this memo-
randum that came from the Office of Inspector General that only
qualified Office of Inspector General personnel and criminal en-
forcement division personnel from the Office of Enforcement have
the power and the authority to conduct investigation of potential
criminal violations and administrative misconduct and issue such
warnings, as you just pointed out; and that will be made explicitly
clear in future guidance.

Mr. OXLEY. Gentleman’s time has expired.

The Chair now recognizes the gentleman from Illinois, Mr.
Shimkus.

Mr. SHIMKUS. Thank you, Mr. Chairman.

Mr. Martin, I am glad that you are here. You have a very gentle
spirit, and I say that with all due compliments because I think you
probably need it in that job.

Also, we, as Members of Congress, there are 435 ombudsmen,
and this is our job and in many different areas. This is why I have
taken on the Quincy issue so fervently. I find it hard to be an effec-
tive Ombudsman if you are not even allowed to provide your own
written statement. How can you be totally independent?

I understand that it would have to get vetted through some folks,
but I just find that symptomatic of a problem that really, Mr.
Fields, I hope you end up addressing at some time.

Mr. Martin, who is giving you advice behind your—who is the
gentleman behind you with the beard and glasses and from what
office does he come from?

Mr. MARTIN. It is Mr. Kaufman with the Office of Solid Waste
and Emergency Response which Mr. Fields is representing and
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which I am in, and he has served as my chief investigator in a
number of cases.

Mr. SHIMKUS. Is he in the Office of the Ombudsman or is he in
Mr. Fields’ office?

Mr. MARTIN. He is technically in Mr. Fields’ office, because my
position description is such that I have no authority to supervise
any EPA employees.

Mr. SHIMKUS. I thank you. I think that is also a telling issue of
some independence or lack thereof.

Mr. Fields, how many times have I asked for some language from
you in a hearing of this sort to relieve small business, provide them
some liability protection? I can remember two times, and I can re-
member two times you providing the affirmative action assurance
that you would provide me or this committee some language. Have
I ever received language?

Mr. FiELDS. We have worked on language with committee staff,
Mr. Congressman. I don’t recall us providing language specifically
to you. I do know that we had worked on language, but I don’t re-
call whether we provided it.

I would just make one quick—this will be 30 seconds—just to
clarify that Mr. Martin, his statement would not have to be cleared
by any of the administration to submit a statement. That is not a
requirement we have in terms of Mr. Martin being

Mr. SHIMKUS. Let us don’t go there because, obviously, it didn’t
happen today.

I would like to place in the record statements from the NFIB con-
cerning EPA’s lack of leadership on small business relief legisla-
tion.

[The information follows:]

- NFIB.

Tre Vol I Sva Blusress

WHAT DOES THE EPA SAY ABOUT THE SMALL BUSINESS EXEMPTION?

. * ... EPA officials and officials from NFIB discussed an NFTB proposal for Superfund smatl
business amendments. Although the discussions were very posiuve, EPA officials raised a
concern about the prospecuve nature of the proposal's de micrors exempuon. This remans
EPA’s position.” EPA's Head ot the Superfund Program. Timathy Fields. jr. Letter to Congressman jonn
Dingell in response to his request {or an EPA posiuom on small business habihty relief legistavon (August 18
2000). Note: The Smail Business Liability Relief Act mirrors the legisiation discussed by NFIB and EFA.,
but DOES NOT CONTAIN A PROSPECTIVE DEMICROMIS EXEMPTION.

. “The admimstration has asked Congress 1o pass biparusan legisiation that would exempt smail
parties from Superfund hability ... " EPA's Head of the Supertund Program. Timothy Fields. It . Lener
10 ithe Editor. Washington Post (Seprernber 3. 1999)

o “The Admimstranon supports hability reform for small volume contributors and generators

and transporters of household municipal solid waste.” EPA Admumstraor. Carol Browner, House
Transpe [« Water R and E Sub Writien (May 12,

19991

- “EPA has supported for the past six years, and conunues to support, legislalive reforms that
remove from Superfund hability small parues who contributed trash to Superfund sites and
parties who contnbuted smail amounis of hazardous waste.” Leuer from EPA Admumistrator Carol
HBrowner to Speaker of the House. | Denms Hasten tapni 27, 19991
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. * .. the Admmmistranon has consistently supported targeted efforts to remove the “littie guy~
from the Super-fund program ..." EPA Admmstrator. Carol Browner, House Comsmerce Commutice.
Finance and H Matenals S Wntten § (March 5. 1998).

. “We want to protect the “little guys,” the small businesses, the Mom-and-Pop operations. that
we all agree have become unfairly entangled tn Superfund htigauon.” EPA Admimsirator. Casol
8 . House T X C Water R and En S Crai §
1October 29, 1997)

. “... the Administration would support hability reform for certain generators or transporters of
municipal solid waste, and for parues who sent less than 110 gallons or 200 pounds of
hazardous waste ... ~ EPA A . Carol B . Senate C on E: and Public
Works. Wntten Statement (September 4, 1997)

. “The Adminisrauon would support liabihity reform for de microm:s parues ... . We do not
behieve that [Ms. Williams. owner of a restaurant in Gertysburg} should be involved in the
Superfund process ... ." EPA Adrunstrator. Carol Browner, Senate Commutiee on Environment and Public
Works. Wntten Statement (March 5. 1997)

*.ANONG: Fegerator Tt ingepencent Business
TI07E Sreerrnt e Sute 20C @ wasnngioe DC 20004 @ 252 £32-900C @ Fax 202 $54-0496 ¢ www nho Com
Mr. SHIMKUS. I would also like to show you—and I am referring
to Mr. Fields—and place in the record some draft text that we were
provided in November 1999.
[The information referred to follows:]

DRAFT ~emmsserrereee ENFORCEMENT CONFIDENTIAL w00 NOT RELEASE—1 1/3/87 § £0 PM
TTTLE 1--SMALL BUSINESS LIABILITY RELIEF
SEC. 10]. LIABILITY EXEMFPTIONS.

Section 107 of the Comprehensive Environmental Response, Compensation, and Lichility Act
of 1980 {42 U.S.C. 9607) is amended by adding af the end the following:

() DE MICROMIS EXEMPTION- [
i

(1) IN GENERAL- Notwithstanding paragraphs (1) through (4) of subsection (), and
except as provided in paragraph (2), & person shall not be liable under this A¥Cic s Uatted
States or sny other person (including Liability for coatribution) for anty responss costs inqered
with respect to a facility‘ i§'« <

ot R

“(A) liability is based solely on paragraph (3) or {4) of subsection (a); anc

"(8) such person demonstrates that the wial of materials comtaining 2 hazardeus
substance tha the person arranged for disposai or treatment of, arranged with a
u_:nspomformnsponfordirposdornmof, or accepted for ransport for
disposal or reanment, at the facility, was less than 110 galions of Hquid mars—icls or
less than 200 pounds of solid material.

mm'(il) EXCEPTION- Paragraph (1) shail not apply where the Aﬁngmsm detarmines

(A) mm&onmmmg a hazardous substance referred to in paragraph (1)
contributed oF cauld contribune significantly, individually or in the aggrsgars, to the
A mﬂofthcrcspanuacummmmpeamm:fadhw;or

‘(B)dmpmhafaﬂedmmmp!ymmanquwfarmfnmmwmmm
subpomusuedbymehwdmtunmmismormmpwedmiswpﬁmgm
performance of 2 response action with respect 1o the facility.
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(s) SMALL BUSINESS DE MICROMIS EXEMPTION.

(1) IN GENERAL-~ Notwithstanding paragraphs (1) through (4) of subsection () and

by on (7). and pt as provided in paragraph (2), a person {inciuding agy parent,
subsidiary, or other affiliate of the person)that, dunng the three taxable years preceding the
date of ransunal of wrilien notification that the person is potentially liablg, (A) employed on
average not more thas 100 full ume individuals (notw ding sigmificant {11
resuinng from scasonal employment), ar the equivalens thereof, and (B) had, on average,
annusl revenuss of $3 million or less, A reported to the Intemal Revenue Services, shall be
Lable under paragraph (3) or (4) of subsecnon (a) of this Act o the United Stmes or eny other -
person (including liability for contribution) for any response costs incurred with respect to a
facility only if tha total of matenals comatning a hazardous substance that the person arranged
far disposal ar treatroem of, ammanged with a transporter for transport for disposal o
treanuent of, or sceepted for ransport for disposal or ueamment, ar the faculity, was grsater
thani |0 galions of liquid materials or greater than 200 pounds of solid material.

NS v

(2) EXCEPTION- Paragraph (1) thall not apply if the Administrator determines that

(A} the material containing 8 hazsrdous substance referred 1o in paragraph (1)
comributed or eauld conribure ngnificantly, individuaily or 19 the aggregaie, to the cost
of the response action with respect w the facility; ar

'(B) the person has fhiled to comply with any request for informanion or adminizirative
subposna issued by the President under this Act or has unpeded of 18 impeding the
performence of a response actiop with respect o the faciiny.

‘(1 MUNICIPAL SOLID WASTE EXEMPTION-

(1) IN GENERAL- Notwithsanding paragraphs (1) tarough (4) of subsecticn (3), and
=xcapt as provided in paragraph (2), & person shall be Jiable under paragraph (3) of (4) of
subsection (3} of this Act, for an arrengement for dispasal or reatmant of, an armangement
with a ransporter for transpont for disposal or peatment of, or an acceptance for genspart for
disposal or weeunem a2 & facility of, municipal solid wasie, 1o the United States or eny other o
person (including linbility for conmribution) for reypenise costs incurred with respect 1o a ,\y
facility only if the person is por~

-
© (A} an cwner, operstor, ar lessee of residential praperty fram which all of the
person’s municipal solid waste was generated with respest 1o the facility

'(B) a business entity (including any parent, subsidiary, ot other affiliate of the person),
during the three taxable yesrs preceding the date of ransmirs! of wrinten notficanon
mmmiswyﬁabb‘mmy&mavwagzmlmmml_@ﬁm&me
individunls (notwithstanding significant flucruations resulting fram scasonal
erployment), or the cquivalent thereof, and;from which was generatad all of the
entity’s municipal solid waste with respect th the faciluy{ or

/ —

‘(Qamﬁmnﬁfcrgxﬂaﬁmmndmmemhywwingmdmcf
mmofmmmﬁﬂcaﬁmmammmupamany&amgmphyed
oot mare than 100 individuals, if the particular chaptes, offics, of department
employing fewor than 100 individuals was the location from which was generated all
ofthcmmwwmmmbmiummemmmwmmwmww.

'(2) EXCEPTION- Norwithstanding paragraph (1), such p shall be lisbls if the
Pmdmx&mﬂng&n%pmm&ummbsmmﬂywmmmmmm
mfomam«udmkﬁmaﬁnmhpommudhythe?msdmtmmhwmmmpeded
or is umpeding the performance of a response action with respect to the facility

'(3) DEFINITION OF MUNICIPAL SOLID WASTE-

‘{A) IN GENERAL- The term 'municipal sobd waste’ means—-
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(i) waste rpatenal gensrated by 2 household (including 3 singie or multifomily
residence); and

“{11) waste matenal generated by & commercial, mstitutonal. or wdusml source,
1 the extent that the waste mateniale

"(D) is essentially the same as wasta normally d by 2 houaehold; or

"(IT) is coliected and digposed.of with other municipal solid waste or muniaipal
sewsge sludge as part of normal municipal solid waste collection sggvices, and,

ith respect o each sourse from which the waste material is collecizd,
qualifies for a de miczomis exemption under section 107(r).

‘(BY EXAMPLES- Examples of municipal solid waste under subparagraph (A) include
foed and yard waste, paper, clothing, appliances, consumer product packaging,
disposable diapers, office supplies, cosmetics, glass and metal food containars,
clementary or secandary school scicnee laboratory waste, and househald hazardous
waste.

(C) EXCLUSIONS- The terms ‘municipai solid waste' does not include—

(i) combustian ash generated by resource recovery facilities or municipat
inciharators; ot

"{:i) waste material frora manufactusing or processing (including pollutisn control)
opevations that is not cssentially the same as waste normsily genemated by
households.

N~
'(4) COSTS AND FEES. .~ A parsan that commences an action far conrribution under
~~sestion 113 of this Act againste-person not Hable under section 107 (£, 107(s), or 107(D),
shall be iabls 10 the defendant for all reasonabie costs of defending the action. meluding
sll reasonable atiomey's fees and expert wimess fees.

SEC. 102. EXPEDITED SETTLEMENT FOR DE MINIMIS CONTRIBUTIONS AND
LIMITED ABILITY TO PAY.

{3} PARTIES ELIGIBLE- Secuon 122(g) of the Camprahensive Eavironmental Response,
Compensation, and Liability Act of 1980 (42 11.S.C. 9622(g)) is amendede=

(1) in paragraph (1), by redesignating subparagragh (B) as subparagraph (D);

(2) by suwiking '(g) and all that follows through the end of paragraph (1)(A) and inzerting the
following:

‘(@) EXPEDITED FINAL SETTLEMENT-

(1)PARTIES ELIGIBLE-

‘(A) IN GENERAL- The President shall. as expeditiously as practicgble, noufy of
etigibility for & serjement, and offer 1o reach & final administrative or judicial zerlement

with, sach potentially responsible party that, in the jud; t of the President, msets | or
more of the conditions sated in subparagrephs (B), (C), (D), and (&5,

* *(B) DE MINTIMIS CONTRIBUTION.— The candition. sazaé-in this subparagrzph s that
the liability of the potentially responsihle party 1 for response costs based on parsgraph
(3) or {4} of subsection (a) and the potentially respansible party's contribiwtion of
bazardous substances at a ﬁxci.lxty 13 de oummis. For the purposes of this subperagraph, a
pownbially responsible party’s camtributian shall be considered o be de mimumis only if the
President determines that both of the followang criteria are met:

*(1) The quanuty of materialcontaining 2 hazardous substance contributed by the
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potestially responsible party o the facility is minimal relative to the total qusntity of
material containing hazardous substances st the facility. The quantity of & potentially
responsible party's contribution shall be presumed to be mummal if the quantity is |
pereent or less of the 1ol quantity of materials containing hazardous substances at the
facility, unless the Admuunmnr xdcnhﬁcs 8 dxffm threshold based on site-specific
faczors.

*(ii) The maxial containing a hazardous substance conmributed by the potentally
responsible party does not present txic or wther hazardous effects that are
significantly grester than the toxde or other hazardous effects of other matensal
comtaining hezardaus subsiances a1 the facility.

"(C) REDUCTION [N SETTLEMENT AMQUNT BASED ON LIMITED ABILITY TG
PAY.

“(i} IN GENERAL- The sonditions stated in this subparagraph sre that the potenmially
responsible party- .

(1) i~
“{aa) &-nadaed TETSOX, OF
‘(bb) & small business; and

mmmwm mabihty or & limited ability to pay response
costs.

I

“(if) SMALL BUSINESSES- o G

(I) DEFMTION OF SMALL BUSINESS- In this subparegraph, the term “small

a busi eatity that, together with its pavents, subsidiaries, and
other sffiliates, bad an average of not more thag 75 full-time equivalent employess,
as reparted fo the Intoimal Revenue Service, during the 3 years preceding the date
on which the business extity first received notice from the President of its potential
liability undershd€’ M?

(1} CONSIDERATIONS- At the request of & small business, the President shall
take into considerstion the shility of the small business w pay sespense costs and
still mairtain its bagic business operstions, including consideration of the overali
financial conditian of the small busi and & abla e ints on the ability
of the small business 16 ruise reveques.

() INFORMATION. A small business requestng settlement under this
paragraph shall promptly provide the President with all relevans information
needed w determine the ability of the small business to pay response costs.

"(IV) DETERMINATION- To be eligible 1 be covered by this subparagreph, the
busmcssshaﬂdmnnmz:wthc?xestdmmcmabxmyofm:smaﬂhumsmpay

reSponse costs. PR
(V) ALTERNATIVE PAYMENT METHODS- lf/x.bc.&wdw d:tcxmms thata
sroall business is unable 1o pay its total senlement , the
President shall consider such altemmative payment 23 may be necessary or
appropriate.

“(D) ADDITIONAL CONDITIONS FOR EXFEDITED SETTLEMENTS- "

(i) WAIVER OF CLAIMS- The President shall requite, as a condition of setlement
uader this paragraph, that s potentially responsxble pany waive all of the
clgirms (including & claim for contrit under section 113) that the party may have
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againgt other potentially responsible parties for response cafis incurred with respect
the facility, unless the President detanmines that requinng a waiver would be unjust.

‘(i) EXCEFTION- The Presadent may decline to otfer a settlement 1o & potestially
responsible party under this paregraph if the President dotermines that the potensially
respansible party has failed 1o comply with any request for access or information or an
administrative subpoens issued by the President under this Act or has irmnpeded or1s
trapeding the performance of a response action with respect 1o the facility.

‘(i) RESPONSIBILITY TQ PROVIDE INFORMATION AND ACCESS. A
potentially responsible party that enters into 8 sertlement under this parageaph shail not
be selizved of the responaibility to provide any ion or access requested by the
President in accordance with subsection (e)3)(B)/o} section 104{e).

/  “(iv) BASIS OF DETERMINATION- If \Ft/éndem determines that a poterially -
responsibia party is not eligible for settiement under this parsgranph, the President shall
state the reasons for the determination in writing 1o any potentially responaible pasty
that requests a settiement under this paragraph.

"(vINO JUDICIAL REVIEW. A determination by the President under this paragraph
shall not be subject 1o judicial review.”: and
(3) i subparagraph (E) of paragrapt (1) (as redesignated by paragraph (1)}~

{(A) by redesignaung clauses (i} through (i} as subclauses (1) through (TIT), respestivaly,
and adjusting the margins appeopriately;

(B} by striking '(E) The potentially responsible party’ and inserting the following:
'(E) OWNERS OF REAL FROPERTY-

"(i) IN GENERAL- The condition stated in this subparsgraph is that the potertially
respansible pany’; and

{C) by swriking “This subparagraph (B) and inserting the following:
“(ii) APPLICABILITY- Clause (i},

(b) SETTLEMENT OFFERS- Section 122(g) of the Comprehensive Environment Response,
Liahility, and Compensation Act of 1980 (42 U.S.C. $622(g)) is amended~

(1) by redesignating paragraph (%) as paragraph (9); and
(2) by inserting after paragraph (S) the following:
'(6) SETTLEMENT QFFERS.

{A) NOTIFICATION- As soon as practicsble after recetpt of sufficient infarmatioa to

make a determination. the Admunistrator shall notify any person that the Acministrator

;;:lnm is sligible under paragraph (1) of the person’s eligibility for the cxpedited
sattiement.

(B} OFFERS- As 000 a3 practicable after recespt of sufficient information, the
Adm;ajamshan subrnit 8 wnten senisment offer to each persap that the
mmsm&ummms&umsnﬂaﬁcmmmmmmm
time at which the determination is made, 1o be eligibla for a settierment under
paragraph (1).

(C) INFORMATION- At the time at which the Administratar submits an o%er under
paragraph (1), the Administrator shall, 81 the request of the recepiers of the offer, make
available 1o the recipient any information available under section 552 of titlz S, United
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States Code, on which the Administeator bases the settiement offer, 20d if the
settiernent offer is based in whole or in part ap informaton not available under that
section, 5o inform the recipient.

(T LITIGATION MORATORIUM-

‘(A) IN GENERAL- No peraon that has recervad notification from the A¥nunistrstor
under paragraph (6} that the person 15 eligible for an oxpedited settioment
pasagraph (1) shal] be named as » defendant in any action under this Act for recovery
of response coxts {including an action for contribution) dunng the periods

‘(i) beginning on the dats on which the person receives from the Presidess wnitten
notce of the persun's poteansl liability and notice thar the person is a party that
may qualify for an expedited sertlement; and

“{ii) ending on the earlier of—-

“(1) the dase that is 90 days sfter the date an which the President tenders 8
written settfement offer to the person, or

‘(1) the date that 1s | year after recaapt of notce fram the President thet the
person may qualify for an expedited settiement.

‘(B) SUSPENSION OF PERIOD OF LIMITATION- The penod of umitation undar
secnon |13(g) epplicable 1o & clamm against & person described wn subparagraph (A) for
response cogts, patural resource damages, or contribation shall be suspended during
the period described in subparagraph (A).

Mr. SHIMKUS. On top of the first copy of the fax line, it says the
Office of Administrator at EPA. The first copy is incomplete. So I
have an additional complete copy that has both EPA and NFIB’s
name on the fax lines, and I want to know very clearly with a yes
or no, if possible, was this paper produced at the EPA after discus-
sions with the EPA?

Mr. FIELDS. This is November, 19—I see it says November 3,
1999.

Mr. SHIMKUS. November 3, 1999, EPA, AO and then—the same
line—with another line from NFIB Government Relations.

Mr. FIELDS. I provided a letter for the record August 18, 2000
which said that NFIB and EPA had developed some language in
November 1999. I don’t know if this is the specific same language,
but I assume this is close to or similar to language that we were
working on at the time with NFIB staff and EPA staff. I would
have to read this carefully and verify for you to know if that was
exact same language, but I know we were working on language at
the time.

Mr. SHIMKUS. Please do because we obviously believe that it is
the same language and that really this committee has moved in
great strides to try to meet many of the EPA’s demands and espe-
cially in the bill we had on the floor.

The bill addresses a relationship with entities to parents, sub-
sidiaries and affiliates as requested by the EPA. The bill addressed
the potential effect of the bill on concluded actions as requested by
administration staff. The bill withdraws liability protections if a
small business fails to comply with administrator support orders to
compel compliance with requests for information as requested by
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EPA. The bill narrows the definition of households as requested
by the EPA.

Finally, at the request of the Administrator’s staff, the bill makes
clear that settlement offers must be in the public interest.

I mean, we have moved really very far to meet your desires. I
think the chairman’s frustration has been experienced by myself,
too, is we just want to know what you want. I mean, that is all.
I think that is pretty clear.

So I want to follow up on the chairman’s request that you take
5175 and tell us what you want; and if you can do that by the end
of this week we may be able to run another shot at this on the
floor.

As an Ombudsman for the citizens in my District—and I tell my
colleagues and I said this on the floor—their time will come. Their
time will come when the local restaurant owner is being the third
party of a suit. As I mentioned in the opening statement, they will
be in that block of 580 that are the third iteration of a suit in
which their net income for the year will be at risk, either through
a settlement offer by the EPA or countless litigation to get them
out of this fund, and we have all agreed they don’t need to be
there.

So since we are going to have probably another week here in
Washington, we do have time to fix this; and so I will take you at
your word that you

Mr. FIELDS. We will provide comments, yes, Chairman Oxley.

Mr. SHIMKUS. Not just comments. We are not asking for com-
ments anymore. We are done with comments.

Mr. FIELDS. That is what the chairman

Mr. SHIMKUS. No, he didn’t. He wants legislative language. He
wants language that you would approve in a bill to exempt small
businesses from this trap.

You know, the Administrator’s position on this and the failure to
fight for small businesses, to say that it would expand litigation,
is the biggest red herring I have ever heard, when the whole intent
is to leave liability—the whole intent of the

Mr. FiELDS. There are elements of the bill

Mr. SHIMKUS. [continuing] language. We don’t want overviews.
We don’t want synopses. We want legislative language to fix the
bill, and I will take you at your word.

With that, Mr. Chairman, I will yield back my time.

Mr. OXLEY. Gentleman yields back.

o 'li)he Chair now recognize the gentlelady from Wyoming, Ms.
ubin.

Mrs. CUBIN. Mr. Chairman, I don’t have any questions at that
time.

Mr. OXLEY. Then the Chair turns to the gentleman from Okla-
homa, Mr. Largent.

Mr. LARGENT. Thank you, Mr. Chairman. I do have some ques-
tions.

Mr. Martin, when you were asked a question earlier you said
that you believe that your office was an advocate for the truth. And
the question I had for you when you said that was do you feel if
the Ombudsman’s Office is controlled or manipulated by the EPA
that you can still pursue the truth?
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Mr. MARTIN. No.

Mr. LARGENT. Okay. Did you have written testimony prepared
for this hearing this morning?

Mr. MARTIN. No.

Mr. LARGENT. You never had a testimony prepared for this hear-
ing.

Mr. MARTIN. That is correct.

Mr. LARGENT. Did you seek permission to provide testimony for
this hearing when asked?

Mr. MARTIN. I understood it was being prepared by the Agency.

Mr. LARGENT. Which agency?

Mr. MARTIN. The EPA.

Mr. LARGENT. The invitation went to you, and the Agency began
preparing the testimony for you, is that what you are saying?

Mr. MARTIN. That was my understanding, yes.

Mr. LARGENT. Did you not think that that was odd or is that nor-
mal operating procedure, that your testimony that you would pro-
vide before this hearing would be provided by the Agency or per-
haps the gentleman that is sitting behind you?

Mr. MARTIN. I did not receive the invitation letter directly.

Mr. LARGENT. Did your office receive an invitation directly? Be-
cause we have a copy of it. Maybe there is a problem with the Post-
al Service. Maybe we can get them here.

Mr. MARTIN. We did receive the invitation, I believe, yesterday;
and it had been opened.

Mr. LARGENT. It had been opened.

Mr. MARTIN. Yes before we received the invitation.

Mr. LARGENT. Who opened the invitation?

Mr. MARTIN. I don’t know, sir.

Mr. LARGENT. Do other people routinely open your mail before
you receive it?

Mr. FIELDS. Mailroom—EPA’s mailroom opens the mail often-
times when it comes in, letters.

Mr. LARGENT. Well, Mr. Martin, have you had a chance to read
the testimony that the Agency provided for this hearing?

Mr. MARTIN. Yes, I reviewed it this morning prior to the hearing.

Mr. LARGENT. And do you agree 100 percent with its contents
provided to this committee?

Mr. MARTIN. I think there is some areas where clarification is
needed.

Mr. LARGENT. What would those areas be and what would you
say to clarify them?

Mr. MARTIN. I believe that in the area of the Regional Ombuds-
men program, for example, there have been difficulties with the im-
plementation of that program as it has been established by the
Agency. The Regional Ombudsmen do not serve full time in those
capacities. Instead, it is more like 5 to 10 percent of their jobs; and
their regular job is to report to the people whom they would be re-
viewing in their particular regions. That is a problem, and I think
that it needs to be addressed by the Agency, perhaps by Congress
in its discretion.

Mr. LARGENT. So, basically, it would be similar to, say, having
Firestone executives heading up NHTSA, overseeing the production
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of tires and quality control on tires. Essentially that is what is tak-
ing place, is that right?

Mr. MARTIN. I think there are inherent conflict of interest prob-
lems, yes.

Mr. LARGENT. And it is my understanding that when this law
was created back in 1984 that the original authorizing language re-
quired that the Ombudsman—you were to report directly to the
EPA Administrator. Is that how you operate today?

Mr. MARTIN. No, sir.

Mr. LARGENT. Who do you report directly to?

Mr. MARTIN. I report to Mr. Fields deputy, Mr. Shapiro, and at
times Mr. Fields.

Mr. LARGENT. Why is that? Why are we not following the original
intent of the law from 1984? How did that get altered?

Mr. MARTIN. I cannot speak for the Agency about the reporting
issue, but needless to say it is a decision of the Agency to have the
reporting structure at this time.

Mr. LARGENT. That is the hand you were dealt?

Mr. MARTIN. That is correct.

Mr. LARGENT. Do you feel like it would lend to the autonomy of
the Ombudsman position if you reported, in fact, directly to the
EPA Administrator.

Mr. MARTIN. Yes, I do; and there is a study by the Administra-
tive Conference of the United States which describes that as nec-
essary.

Mr. LARGENT. Thank you, Mr. Martin.

Mr. Chairman, I yield back my time.

Mr. OXLEY. Gentleman yields back.

The Chair is now pleased to recognize the gentlelady from Idaho
who has joined our deliberations today. Welcome.

Mrs. CHENOWETH-HAGE. Thank you, Mr. Chairman.

I wanted to follow the line of the questioning initiated by Mr.
Largent.

I find it extraordinary that EPA was created under an executive
order and yet the Congress thought so strongly about an Office of
the Ombudsman that under Public Law 98-616 the office was cre-
ated by the Congress, and so it is of great concern to those of us
Members who are involved in these issues to make sure that the
Ombudsman remains independent.

I also find it extraordinary, Mr. Martin and Mr. Fields, that
under EPA publications it is—the Office of the Ombudsman—is de-
scribed as a high-level employee who serves as a point of contact
for members of the public that have concerns about Superfund ac-
tivities and that the ability to look independently into problems
and facilitate communication that can lead to solutions, end quote,
is a responsibility of the Ombudsman. I find that word “independ-
ently” to be very, very important to us.

In addition, Mr. Fields, in 1990 the Administrative Conference of
the United States, of which EPA participated in, published a report
that states, it is important that Ombudsmen be independent of the
line offices and that they are seen as independent.

Now, in your testimony you went to great lengths, Mr. Fields, to
talk about the handbook and the standards that are going to be
published with regards to the conduct and the job responsibilities
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of the Ombudsman. I find that extraordinary. I find that to have
EPA write rules and regulations and put forth standards for an
Ombudsman whose office was created by the Congress whose—it
has been stated very clearly they should remain independent, that
is the antithesis of independence.

Mr. FieELDS. I should clarify that the Hazardous Waste Ombuds-
man Handbook that was written back in the late 1980’s, 1987, was
actually drafted by the first Ombudsman who was Mr. Martin’s
predecessor. Mr. Bob Knox was instrumental in drafting that first
Ombudsman’s handbook.

So it was not something that EPA management dictated in terms
of how the Ombudsman functioned or operated. It was actually
done by staff. And particularly the National Ombudsman at the
time was integrally involved in developing a Hazardous Waste Om-
budsman Handbook. It was felt that there needed to be some proce-
dures and guidelines on how the function should operate and how
the Ombudsmen should go about doing their business. In the event
that a subsequent Ombudsman came along that new Ombudsman
would not have to start from scratch as there would be a handbook.

As you know, Mr. Martin is now the second National Ombuds-
man we have had and that handbook was at least I think helpful
when Mr. Martin began his job 8 years ago.

Mrs. CHENOWETH-HAGE. And I think that handbook clearly lays
out the need for independence and the concern that the Congress
had when they implemented and passed and voted on Public Law
98-616.

My concern is with the standards that you have testified to that
Lois Schiffer, Assistant Attorney General here in Washington, DC,
had indicated that the Ombudsman’s investigative matters should
not be at issue in any issue pending the—that has pending litiga-
tion or administrative proceedings. Well, almost everything the
EPA does is administrative proceedings. So knowing that Lois
Schiffer has a big bark and that she has sent communications with
regards to that particular issue, I am concerned that this is the
kind of standard that we are going to see published and noticed in
the CFR.

Mr. FIELDS. Well, Ms. Schiffer has sent communications, I know,
to you, Congresswoman, about that point and also to me.

As you know, we—EPA decided that we still could proceed with
an Ombudsman investigation in the Coeur d’Alene basin that you
and other members of the Idaho delegation requested. We believe
you can do an effective Ombudsman investigation and not impede
matters involving ongoing litigation. The government must speak
with one voice during litigation. As you know, as we have tried to
do that.

And I think we have tried to work with Mr. Martin’s office to
make sure that he can continue to conduct an investigation of the
issues of concern to the public in Coeur d’Alene and not adversely
impede ongoing litigation. That is an issue we are trying to con-
tinue to work with.

But in spite of the recommendation initially by the Department
of Justice that we not proceed with the Ombudsman hearing, we
agreed and I supported, as you know, the need for the Ombuds-
man’s investigation and hearing to proceed.
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Mrs. CHENOWETH-HAGE. Thank you, Mr. Fields.

I see that my time is almost up, but I do note that under the
administrative regulatory news i1t states that the Ombudsman
should facilitate communication between citizens and where there
is systemic failure or systematic failure to propose more general re-
forms—I just have to say that from my own personal experience,
information that we were not able to acquire, such as plans to seize
mines without notice to the owner, lack of chain of custody with re-
gards to how samples were drawn, that is the first thing that im-
pressed me about this Ombudsman, was his first question to me
was, has there been a chain of custody that you have been able to
turn up? If not, I will investigate that. That is the kind of inves-
tigation the people are crying out for and I think the Congress
needed when it passed public law.

Thank you.

Mr. OXLEY. Time of the gentleman has expired.

The gentlelady from Wyoming.

Mrs. CUBIN. Thank you, Mr. Chairman.

I am referring to the letter that Carol Browner sent regarding
the legislation that Mr. Shimkus was discussing with you on H.R.
5175. T would like to just quote one sentence from it: For many
years I have encouraged congressional committees in both the
House and the Senate to pass reasonable, targeted legislation that
addresses the Superfund liability of small parties. Can you be spe-
cific with me what the EPA has done, what those exact rec-
ommendations have been, other than the substance of the bill H.R.
5175? In other words, what didn’t the Congress do that Adminis-
trator Browner wanted done?

Mr. FieLDS. Well, the Administrator was referring to in her Sep-
tember 22 letter that over the last 7 years now we have obviously
implemented a set of reforms to provide liability relief for small
parties

Mrs. CUBIN. Name them. Name some for me, please, specifically,
sir.

Mr. FiELDS. The administrative reforms we have implemented
have provided de minimus settlements to more than 21,000 parties
that are impacted by Superfund liability. We have implemented a
program of de micromis settlements where we settled for zero dol-
lars or one dollar for very small, tiny parties at Superfund sites.

Mrs. CUBIN. And how many small business, third-party defend-
ants have actually been helped by some of the things that you have
done? I personally believe you would have a very, very difficult
tilme in identifying people for me that have been helped by those
things.

Mr. FIELDS. Many of those 21,000 parties are, in fact, small busi-
nesses. We will be happy to get back to you for the record with an
estimate of how many of those among that universe are small busi-
nesses.

Mrs. CUBIN. I would appreciate that very much.

Mr. Fields, you state that many people don’t know how to get in-
formation on solid and hazardous waste programs, or that they are
frustrated by program complexities. Why have EPA personnel
failed to provide easy access to this information? How many em-
ployees work in providing information to the public on solid and
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hazardous waste site s? And how many employees work in the Na-
tional Ombudsman office?

Mr. FIELDS. I don’t know precisely how many people are working
in EPA’s enforcement program trying to identify amounts of waste,
I think that is what you are referring to, that have been shipped
to Superfund sites. There are hundreds of them, I know, across the
country. The old records are difficult to find. It is a hard task,
doing the searches necessary to document those waste amounts.
But I would provide for the record to the subcommittees precisely
hovls; many of our enforcement personnel are involved in doing those
tasks.

[The following was received for the record:]

The Environmental Protection Agency (EPA) recognizes the need for people living
near Superfund sites to be well-informed and involved in decisions concerning sites
in their communities. Through years of implementation of the program, EPA has
determined that early and meaningful community involvement in the cleanup deci-
sions is important in order to have a successful Superfund site cleanup. On-Scene
Coordinators, Remedial Project Managers and Community Involvement Coordina-
tors work with community members to ensure they understand what Superfund ac-
tivities being conducted at a site and how the community can participate in the
process. Each year, EPA staff members conduct hundreds of public meetings and
door-to-door visits, and distribute thousands of fact sheets to communities. Many
times EPA establishes a satellite office near a Superfund site to ensure community
members have easy access to Regional staff.

EPA also provides communities with technical assistance so that they are better
able to meaningfully participate in cleanup decisions. The cornerstone of EPA’s ef-
forts is the Technical Assistance Grant (TAG) program. Under the TAG program,
community organizations can apply for an initial grant of up to $50,000 to hire their
own independent technical advisors. In FY2000, seven new TAGs were awarded,
and approximately $1.25 million was given out for these new awards and for amend-
ments to existing TAGs.

A corollary to the TAG program is the Technical Outreach Services for Commu-
nities (TOSC) program. Through TOSC, EPA funds the Hazardous Substance Re-
search Centers to provide independent technical assistance for communities. In FY
2000, the TOSC program was funded at $1.300 million. TOSC was active at 118
sites in FY 2000.

EPA’s Community Advisory Group (CAG) program seeks to bring together early
in the process a broad group of stakeholders who are interested in the work going
on at the site in their community. Started in June 1993, the CAG program is de-
signed to enhance community involvement in the Superfund process. A CAG is de-
signed to serve as the focal point for the exchange of information among the local
community and EPA, the State regulatory agency, and other pertinent Federal
agencies involved in cleanup of the Superfund site.

Additional components of EPA’s Superfund community involvement program in-
clude translations of public documents, and access to neutral facilitators. Some of
the Superfund sites have non-English speaking populations surrounding them. In
these cases, EPA translates public information documents into the languages of the
people living near the site and provides interpreters at public meetings. EPA also
provides community members with access to neutral conveners, facilitators, and me-
diators.

In addition to the National Ombudsman, two full-time EPA employees, Senior En-
vironmental Employee grantees and a number of student interns are assigned to as-
sist the National Ombudsman. Also, the National Ombudsman has access to sources
outside of EPA if additional assistance is needed to help him conduct an investiga-
tion. The Ombudsman function, depending on the sites and issues under its review
during any one time, draws upon the existing technical resources of the Office of
Solid Waste and Emergency Response, and particularly that of the Environmental
Response Team, to supplement its investigative efforts. Each Regional Office has
designated a Regional Superfund Ombudsmen as well.

Mr. FIELDS. In terms of the people involved in the National Om-
budsman’s program across the country, I will defer to Mr. Martin
for more details on his immediate staff.

Mrs. CUBIN. If you could just submit that for me.
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[The following was received for the record:]

The Office of Ombudsman was abolished by Acting Assistant Administrator Tim
Fields on October 31, 1997, one week after my receipt of a subpoena to appear in
my official capacity before a Federal criminal grand Jury on the Times Beach Om-
budsman case. There has been no Office of Ombudsman, therefore, since October
31, 1997 (See, Attachment 2). During my entire tenure as Ombudsman, I have been
and continue to be the only permanent EPA employee assigned to the National Om-
budsman function.
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AGENCY

AERGTHCT

NOTE TO TIMOTHY FIELDS JR.

I just received my copy of my "Performance Agreement,
Appraisal and Certification for Supervisor, Managers anc
Fxecutives" for the pericd of 10/01/96 through 09/30/97
and noticed that you had changed my job on Line 2 of the
Form from "Dirsctor ¢f the Ombudsman Office for OSWER"
to "Ombudsman for OSWERM" (see Attachment I).

We did not discuss any changes in my job in the Octcker
31, 1997, evaluation meeting. On the face of the above
referenced document, you made and initialed this change

‘on Qctober 31, 1997.

on Qctober 23, 1997, I provided you a copy of my subpoena
to appear before an empaneled Grand Jury cof the United
States District court for the Eastern District of
Missouri (see Attachment II). I gave testimony on
November 5, 1997, in which, among other matters relating
to the Times Beach Superfund site, I described my job

to the Grand Jury. My job has been and continues to be
the Director of the 0ffice of Ombudsman, Office of Solid
Waste and Emergency Response, United States Environmental
Protection Agency (see Attachment III).

I would be grateful if you would have the change which
you initialed on Octcber 31, 1997 appropriately
corrected, and provide me a copy of the corrected
version.

Thank you.

Robert J. Martin

Attachments

cc: Mr. Shaprio

Racyclad/Racyclabia » Prntea win Vegetaole Ci Baseq Inxs an 100% Fecyareq Paper (40% Posicansumen
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Mr. FIELDS. I know there are 10 people in the regions who are
spending some of their time on this function as well.

Mrs. CUBIN. I think the question that I cared the most about is
why the EPA has failed to provide easy access to this information,
as you stated yourself.

Mr. FiELDS. Well, it is not easy information to get access to. Of-
tentimes, the records are not adequate to document how much
waste has been shipped.

Mrs. CUBIN. When you say it is true that folks are being re-
quested to give the information, they don’t know what they are
supposed to give.

Mr. FIELDS. Well, maybe we could provide—as you were indi-
cating, maybe we could provide better guidance or clarity providing
the precise types of information people ought to be submitting.
That is probably something we can work on.

Mrs. CUBIN. The subcommittee asked you to provide funding fig-
ures for the Ombudsman office for the current year and for the pre-
vious 5 years. I wonder why you didn’t provide this specific infor-
mation but instead you chose to only provide fiscal year 1993 and
2000 information. Why is that?

Mr. FiELDS. I just did that just to summarize for the record. I
have actually provided for this committee—I have with me today
precise documentation that goes back for 10 years indicating the
dollar figures for the Ombudsman’s Office. It was roughly $230,000
in 1998, $360,000 in 1999, $519,000 in 2000. I have numbers going
back to 1990. I think it was like $117,000 in 1990. So I will provide
for the record this piece of paper that documents from 1991
through 2000 the precise amounts that have been allocated for the
Ombudsman function.

[The following was received for the record:]

Below is the annual budget for the National Ombudsman for the past ten years:

FY91 $116,000.00
FY92 $113,000.00
FY93 $117,000.00
FY94 $136,000.00
FY95 $142,000.00
FY96 $158,000.00
FY97 $157,000.00
FY98 $262,000.00
FY99 $345,000.00
FY00 $519,000.00

Also, the National Ombudsman function, depending on the sites and issues under
its review during any one time, draws upon the existing technical resources of the
Office of Solid Waste and Emergency Response (OSWER), and particularly that of
the Environmental Response Team, to supplement its investigative efforts.

There are Regional Superfund Ombudsmen in each Regional Office, as well. These
functions are funded at a total of roughly $1 million a year.

Mrs. CUBIN. Okay. Two things—I am not sure that just those
single figures will be adequate. Will you be willing to provide fur-
ther accounting to the committee if so requested?

Mr. FIELDS. Sure.

Mrs. CUBIN. Then, last, do you believe that the office is being
funded adequately at the levels that you——

Mr. FieLDS. The Ombudsman function has been funded now at
roughly $500,000 to $600,000 this year. I think, you know, and I
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will—we have got to make sure we provide the resources that Mr.
Martin needs to do his functions.

Mrs. CUBIN. Do you think it is adequate?

Mr. FIELDS. I think the budget of what we provided this year, of
500,000 to $600,000, is an adequate amount.

Mrs. CUBIN. Mr. Martin, do you think it is adequate?

Mr. MARTIN. I want to clarify a question you had posed earlier
about the number of people who work in my office. It is me—and
Mr. Kaufman has been assigned at least half time to the office. I
also have three interns whose term will be expiring near the end
of this year who have been with me since the beginning of the sum-
mer. So this is the staffing. Given where the case load is going, it
is extremely large, I think more resources will be needed.

Mrs. CUBIN. Doesn’t seem like much of a commitment to me on
the part of the EPA to actually try to work with constituents with
one person across the United States officially working on their be-
half to try to settle discrepancies between the Agency and citizens.

But thank you very much. My time has expired.

Mr. BiLIRAKIS. Would the gentlelady yield?

Mrs. CUBIN. Certainly.

Mr. BILIRAKIS. I would agree with you. It certainly doesn’t seem
to be consistent with the mission statement EPA has regarding
cleanup of these Superfund sites.

Mr. Fields, just very quickly, discussion took place regarding the
Miranda warning and the instructions that were furnished to the
Ombudsman’s Office on the part of the Inspector General. We have
a September 12 letter from Mark Bialek, Counsel to Inspector Gen-
eral. Is that the letter to which you referred?

Mr. FIELDS. That was the letter I was referring to.

Mr. BILIRAKIS. Is there another letter?

Mr. FIELDS. I said there was a response from Mr. Kaufman. I
think we agreed we would provide that for the record as well.

Mr. BiLirAKIS. That was a response from Mr. Kaufman to Mr.
Bialek.

Mr. FIELDS. Yes.

Mr. BILIRAKIS. Any further communications from Mr. Bialek in
response to Mr. Kaufman?

Mr. FIELDS. I am not aware of any further communications. I
saw this letter, and then there was another letter from Mr. Kauf-
man on this matter. I am not aware of any other communications
on this.

Mr. BILIRAKIS. Well, the letter from Mr. Kaufman you are pro-
viding for the record.

Mr. FIELDS. I don’t have a copy of that with me today, but we
did agreed to provide it.

Mr. BILIRAKIS. Without objection, will the

Mr. OXLEY. Without objection.

Mr. BILIRAKIS. Without objection, that will be the case.

All right, thank you very much.

Mr. OXLEY. Gentlelady from Idaho.

Mrs. CHENOWETH-HAGE. Mr. Chairman, I just did some quick
math. Considering the fact that this Ombudsman has 14 major
cases going on around the Nation, he is spending, on an average,
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about $36,000 per case; and that includes travel, everything. It is—
I think $500,000 is not much of a commitment to justice and truth.

Thank you very much.

Mr. FIELDS. Mr. Chairman, may I just add to that comment?

I want to point out there are 10 other Regional Ombudsmen that
we are funding for about a million dollars across the country in ad-
dition to the $500,000 that I talked about for 2000. We have also
supplemented Mr. Martin’s support with support for the environ-
mental response team at Edison, New Jersey, other EPA staff that
also provide support. So it is not just that amount. There are other
people across the country and in headquarters who are providing
support over and above that $519,000 amount.

Ms. DEGETTE. Mr. Chairman, if I could add my two cents.

Mr. OXLEY. Very briefly, gentlelady from Colorado.

o l\gs. DEGETTE. I agree with my colleague to the north, Mrs.
ubin.

I would chime in, also, that with the increased caseload of the
Ombudsman and with the burdens that we are putting on him at
not just a regional level but also a national level and with the new
rules and requirements that you are in the process of promulgating
it would seem to me that the Agency would want the make a com-
mitment at the national level to have assistance for the Ombuds-
man and professional, paid, full-time staff that could assist in these
investigations.

I would echo, my view, too, if we are going in the direction of in-
volvement in more cases for the Ombudsman, to be effective and
responsible I think he is going to need to have adequate resources.

Mr. OXLEY. Gentlelady’s time has expired.

Let the Chair, in closing, do two or three housekeeping—the
Chair would like to enter into the record a copy of the transmission
report. This was the transmission of the invitation to appear at the
hearing today to Mr. Martin, care of Randy Deitz. Mr. Martin, is
that Randy Deits?

Mr. FiELDS. Randy Deitz is the gentleman behind me here.

Mr. OXLEY. He work for you, Mr. Fields?

Mr. FIELDS. Mr. Deitz works in the Office of Congressional and
Government Relations at EPA.

Mr. OXLEY. Okay. This is a copy of the hearing invitation letter.
Just for the record, the document was confirmed and sent on 9/27
at 4:35 p.m. That was Wednesday afternoon, just for the record.

[The material follows:]
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Mr. OxLEY. Mr. Fields, as you know, my colleague Helen
Chenoweth-Hage has been closely following EPA Superfund- re-
lated activities in northern Idaho. One of her concerns is the EPA’s
plans for the new Bunker Hill Mine in Kellogg, Idaho. Congress-
woman Chenoweth-Hage is not satisfied that she has received all
of the EPA documents relevant to this site. I am going to submit
several requests for information to you on her behalf. Can I have
your assurance that you will respond to the request in a timely
manner sought by my colleague from Idaho?

Mr. FIELDS. I will do so, sir.

Mr. OXLEY. Thank you.

Finally, Mr. Fields, in the discussion about the funding for om-
budsmen and the like, you had indicated you had all the funding
records with you.

Mr. FiELDS. Yes, and our Congressional Affairs Office will make
sure your staff are given those documents.

Mr. OXLEY. Can we have those submitted for the record?

Mr. FIELDS. Sure.

Mr. OXLEY. Thank you.

[The following was received for the record:]

Below is the annual budget for the National Ombudsman for the past ten years:

FY91 $116,000.00
FY92 $113,000.00
FY93 $117,000.00
FY94 $136,000.00
FY95 $142,000.00
FY96 $158,000.00
FY97 $157,000.00
FY9s8 $262,000.00
FY99 $345,000.00
FY00 $519,000.00

Also, the National Ombudsman function, depending on the sites and issues under
its review during any one time, draws upon the existing technical resources of the
Office of Solid Waste and Emergency Response (OSWER), and particularly that of
the Environmental Response Team, to supplement its investigative efforts.

There are Regional Superfund Ombudsmen in each Regional Office, as well. These
functions are funded at a total of roughly $1 million a year.

Mr. OXLEY. The gentleman from Illinois.

Mr. SHIMKUS. Thank you.

I know we are trying to move forward, but I do want to ask Mr.
Martin—and I appreciate—I really do appreciate you being here
and the challenges, based upon current law, reading some of the
descriptions, I am not sure how—I think it is a very tough job that
you have. I would like, if you would then, to follow up with legisla-
tion to answer a question on whether the Ombudsman should be
reauthorized. And if the answer is yes, what would be your sugges-
tions of how it would change?

Now being an Ombudsman and being part of the EPA, I don’t
know how you effectively do that without allowing the EPA’s hand
to get involved in the recommendation. I have I think a good sense
that you want to, you know, continue a role for the Ombudsman,
and I think you probably had some ideas of how we can improve
it.

And, Mr. Fields, I would respectfully ask that you allow him to
submit those recommendations to us unedited so that we can look
at the reauthorization and look at ways that we can improve it.
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Mr. FIELDS. I have no problem with that at all.

[The following was received for the record:]

The Hazardous Waste and Superfund Ombudsman Office should be reconstituted
and reauthorized consistent with H.R. 3656 for a period of ten (10) years. Moreover,
the legislation to reauthorize the Office of Ombudsman should include, at a min-
imum:

* Re-establishment of the Office of Ombudsman;
* Allocation of resources under the control of the Office and as defined by the Of-
fice, to implement the function;
Authorization to perform duties consistent with the IRS Ombudsman function, al-
ready established by Congress.

Mr. SHIMKUS. Based upon the terminology or the language, the
Ombudsman shall not affect any procedures or grievances, appeals
or administrative matters which comes out of the current law, and
I didn’t get a chance to ask about your involvement with small
businesses and individual aspects. It seems like the overall issue
and the overall fight—but I think there seems to be—we need to
develop some more independence and we need I think to broaden
the scope a little bit.

Because a lot of us, we are Members, we are ombudsmen; and
that is why we get so fired up about this. So I think there is a lot
of sympathy for the battles that you have to fight, and I just appre-
ciate you being here. It is usually not an enjoyable experience
sometimes, but it is healthy as we move forward on legislation.

So if you would provide that—Mr. Fields, if you would allow that
to occur, I would appreciate that.

With that, Mr. Chairman, I yield back my time.

Mr. OXLEY. The gentleman may respond very briefly.

Mr. FieLDS. We will definitely adhere to the Congressman’s re-
quest in terms of Mr. Martin’s providing his suggestions to the sub-
committees on the views on how the Ombudsman operation should
operate.

Mr. OXLEY. Gentlemen, thank you for your testimony. Appreciate
it.

We will now turn over the Chair to the co-chairman, Mr. Bili-
rakis.

Mr. SAWYER. Mr. Chairman, just before, let me say thank you for
the opportunity to participate in this way and thank you to both
of our witnesses for their responses.

Mr. OXLEY. Next session you may want to join the subcommittee.

Mr. BILIRAKIS [presiding]. I would ask, as I move over to the
main chair, that a representative of the administration stay in the
room to hear the testimony, particularly in this case, of the citi-
zens’ panel. So, Mr. Fields, it would be great if you can stay, but
if you can’t, we understand. But hopefully, you will have someone
here to take notes and all that. Because we are all working for the
same people, that is the taxpayers; and we should all be greatly
concerned.

Mr. FieLDS. I agree. I, unfortunately, cannot. I have to go to a
meeting with our Administrator. But I will assure you we will have
staff here to be available.

Thank you, Mr. Chairman.

Mr. BILIRAKIS. Next panel, Mr. Bret Bowers, Executive Director
of Community Leaders for EPA Accountability Now! from Coeur
d’Alene, Idaho; Ms. Mary Mosley, former city commissioner and
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civic activist from Tarpon Springs, Florida; and Ms. Kimberly
Boggiatto from Denver, Colorado.

I would hope as we go into your testimony that you will com-
plement or supplement your written statement in your 5 minutes.
Your entire written testimony, by the way, is part of the record.

We do have legislation to reauthorize the Office of the Ombuds-
man which would provide specifics in terms of its functions and an
increase in funding, and I would hope that we can get the support
of all the members of the subcommittee.

Having said all that, in view of the way you have lined up there,
we will start off with Ms. Boggiatto. Please proceed, ma’am.

STATEMENTS OF KIMBERLY BOGGIATTO; MARY MOSLEY; AND
BRET BOWERS, EXECUTIVE DIRECTOR, COMMUNITY LEAD-
ERS FOR EPA ACCOUNTABILITY NOW!

Ms. BOGGIATTO. Good afternoon, Mr. Chairman and members of
the subcommittees. I am extremely honored by your invitation to
testify before you today with respect to the role of the EPA Na-
tional Ombudsman in addressing concerns of local communities.

I would also like to thank Congresswoman DeGette and her staff
for her hospitality over the past couple of days.

I today am representing Clean-It!, which is our local citizens’
group that was formed for the sole purpose of advocating for the
removal of the radioactive and toxic waste at the Shattuck Super-
fund site in south Denver. And Congresswoman DeGette’s office
was nice enough to provide us with the beautiful picture over there
of our very own radioactive waste dump.

Clean-It! stands for Citizens Loving Our Environment and
Neighborhood—Invincible Together, and not only does it make a
great acronym but I think it is pretty accurate as far as what we
have been able to accomplish.

The Shattuck site is contaminated by radioactive and toxic
wastes from a decade of radium processing. The contamination
found at the Shattuck site is not unique in Denver. There were ap-
proximately 10 other Superfund sites with similar contamination.
What makes Shattuck unique is that it is the only one of these
sites where the EPA decided that the appropriate remedy was on-
site disposal. EPA decided for all of the other sites that removal of
the radioactive soils should be to a licensed, low-level radioactive
waste disposal facility and that that was the only remedy that
was—both satisfied existing laws and regulation and was protec-
tive of human health and the environment. In fact, EPA originally
determined that the wastes at the Shattuck site should also be re-
moved and then went to public comment with that preferred alter-
native back in the early 1990’s.

However, after closing the public comment period, EPA decided,
apparently, to reverse its decision and subsequently issued a deci-
sion that ordered the radioactive materials left on the site.

The Ombudsman’s investigation was critical in discovering sort
of behind-closed-doors meetings that EPA Region 8 held with the
owner of the site, and these meetings appeared to have factored
into EPA’s reversal of their original recommendation.

In early 1999, the National Ombudsman Bob Martin and Investi-
gator Hugh Kaufman came to Denver to listen to the citizens’ con-
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cerns regarding Shattuck. Mr. Martin and Mr. Kaufman were the
first EPA officials who actually listened. They treated the citizens
with respect and with dignity, and that was in sharp contrast to
how the citizens had been treated by Region 8 officials over the
previous decade.

Also, in the spring of 1999, EPA Assistant Administrator Tim-
othy Fields began to look into EPA Region 8’s management of the
Shattuck site. Assistant Administrator Fields initiated a mediated
stakeholder process that lasted roughly 6 months and included a
thorough technical review of the existing remedy. I believe that the
Ombudsman’s investigation swayed EPA headquarters to focus at-
tention and resources on Shattuck.

The Ombudsman’s investigation was essential in exposing im-
properly withheld documents, which I hear is a theme at many of
these other sites, as well as concerns about the kinds of waste that
might be disposed of at the Shattuck site. And we have heard some
talk from Congresswoman DeGette today about the potential de-
fense waste and other such things.

In short, the Ombudsman’s investigation of EPA Region 8’s mis-
management of Shattuck was instrumental in the recent decision
that Shattuck wastes must be removed from the site. The citizens
knew that if an honest review were conducted the wastes would
have to be removed. Bob Martin and his staff were the only EPA
officials truly willing to look at the abuse of power by and gross in-
competence of EPA Region 8 officials and staff. I believe that this
abuse of power and incompetence not only extends up to Regional
Administrator Bill Yellowtail but also emanates from him.

My experience working with the Ombudsman’s Office has bought
to my attention some changes that would improve the operation of
the office. The improvements essentially fall within two categories:
resources and independence.

It is clear from my experience that additional staff would be very
useful for the Ombudsman’s Office. This would allow for more thor-
ough reviews and investigations as well as the ability to accept
more cases. The office also needs a larger budget not only to fund
the additional staff but also to hire experts and pay for inde-
pendent laboratory analyses where appropriate.

Perhaps even more important is the issue of independence. It is
imperative that the Ombudsman has the final decision as to which
cases are investigated and how the office’s budget is allocated. It
is my impression that EPA too often attempts to exert influence
over the cases that are accepted for review and the extent to which
a case is investigated by constraining the activities that will be
funded. Imagine if EPA could determine these subcommittees
budgets so as to dictate which oversight hearings could be held or
which bills could be considered. Such a situation would clearly
hinder your ability to oversee the EPA and result in an enormous
disservice to the citizens of this Nation.

Just this kind of disservice results when the Ombudsman’s budg-
et is manipulated so as to impede his investigations. The Ombuds-
man and his staff are uniquely prepared to review and investigate
EPA’s actions because of their extensive knowledge and applicable
statutes and regulations as well as their broad technical and sci-
entific knowledge. Because the Ombudsman’s Office accepts cases
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at the request of elected officials, it functions to support and en-
harxe your ability to scrutinize the actions and decisions of the
EPA.

Mr. BILIRAKIS. Please summarize, if you could, Ms. Boggiatto.

Ms. BocagiaTTo. Certainly. I would just like to add, there are
guidelines out there that have been discussed of those of the EPA
as well as some guidelines that appear to be relevant that were
published in 1990 in the Federal Register on the role of the Om-
budsman within Federal agencies that uphold the independence
and integrity of this office. I do not believe that EPA administra-
tion is the appropriate place for the guidelines to be developed and
that that would serve generally to diminish independence and com-
promise the integrity of the Ombudsman’s Office.

Essentially, the argument for a strong EPA Ombudsman comes
down to simple human nature: The best incentive for being honest
is knowing you would be caught if you weren’t. That is how I see
the role of the Ombudsman, essentially, is that the further re-
sources you give the Ombudsman’s Office the more the EPA will
realize that they have to make good decisions and they have to be
accountable to the people. Because if they are not, we have an ac-
tive and aggressive Ombudsman’s Office who will expose the injus-
tices, and I think that will serve to really reform the Agency and
stop many of the situations we all have experienced.

[The prepared statement of Kimberly Boggiatto follows:]

PREPARED STATEMENT OF KIMBERLY BOGGIATTO

Good morning Mr. Chairmen and members of the subcommittees. I am extremely
honored by your invitation to testify before you today with respect to the role of the
Environmental Protection Agency (EPA) National Ombudsman in addressing con-
cerns of local communities. My name is Kimberly Boggiatto and I am representing
Clean-It! Clean-It! stands for Citizens loving our environment and neighborhood—
Invincible together! We are a local citizens’ group that formed to advocate for the
removal of the radioactive and toxic waste from the Shattuck Superfund site in
south Denver.

The Shattuck site is contaminated by radioactive and toxic wastes from decades
of radium processing. The contamination found at the Shattuck site is not unique
in Denver; there were approximately ten other superfund sites with similar con-
tamination. What makes Shattuck unique is that it is the only one of these sites
where the EPA decided that the appropriate remedy was onsite disposal. EPA de-
cided for all of the other sites that removal of the radioactive soils to a licensed,
low-level radioactive waste disposal facility was the only remedy that both satisfied
existing laws and regulations and was protective of human health and the environ-
ment. In fact, EPA originally determined that the wastes should be removed from
the Shattuck site as well. However, after closing the public comment period in
which strong support for removal was expressed, EPA issued a decision that ordered
the radioactive soil disposed of on site. The Ombudsman’s investigation was critical
in discovering the “behind closed doors” meetings that EPA Region VII held with
the owner of the site which appear to have factored into EPA’s final decision to bury
radioactive waste only a block from residences, within the densely populated City
of Denver.

In early 1999, the National Ombudsman, Bob Martin, and Investigator Hugh
Kaufman, came to Denver to listen to the citizens’ concerns regarding Shattuck. Mr.
Martin and Mr. Kaufman were the first EPA officials who actually listened to the
concerns of our community. They treated the citizens with respect and dignity, in
contrast to the numerous EPA Region VIII officials and staff over the previous dec-
ade. Also in the spring of 1999, EPA Assistant Administrator for the Office of Solid
Waste and Emergency Response (OSWER), Timothy Fields, began to look into EPA
Region VIII’s management of the Shattuck site. Assistant Administrator Fields initi-
ated a mediated stakeholder process that lasted roughly six months and included
a technical review of the existing remedy. I believe that the Ombudsman’s investiga-
tion swayed EPA Headquarters to focus attention and resources on Shattuck.
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The Ombudsman’s investigation was essential in exposing improperly withheld
documents as well as concerns about the kinds of waste that might be disposed of
at the Shattuck site. In short, the Ombudsman’s investigation of EPA Region VIII’s
mismanagement of Shattuck was instrumental in the recent decision that the
Shattuck wastes must be removed from the site. The citizens knew that if an honest
review were conducted, the wastes would have to be removed. Bob Martin and his
staff were the only EPA officials truly willing to look at the abuse of power by and
gross incompetence of EPA Region VIII officials and staff. I believe that this abuse
of power and incompetence not only extends up to Regional Administrator Bill
Yellowtail, but also emanates from him.

My experience working with the Ombudsman’s Office has brought to my attention
some changes that would improve the operation of the Office. The improvements es-
sentially fall into two categories: resources and independence.

It was clear from my experience that the Ombudsman’s Office would be well
served by additional investigators. Additional staff would allow for more thorough
reviews and investigations as well as the ability to accept more cases. The Office
also needs a larger budget not only to fund the additional staff, but also to hire ex-
perts and pay for independent laboratory analyses as appropriate.

Perhaps even more important is the issue of independence. It is imperative that
the Ombudsman has the final decision as to which cases are investigated and how
the Office’s budget is allocated. It is my impression that EPA too often attempts to
exert influence over the cases that are accepted for review and the extent to which
a case is investigated by constraining the activities that will be funded. Imagine if
EPA could determine the subcommittees’ budgets so as to dictate which oversight
hearings could be held or which bills could be considered. Such a situation would
clearly hinder your ability to oversee the EPA and result in an enormous disservice
to the citizens of this nation.

Just this kind of disservice results when the Ombudsman’s budget is manipulated
so as to impede his investigations. The Ombudsman and his staff are uniquely pre-
pared to review and investigate EPA’s actions because of their extensive knowledge
of the applicable statutes and regulations as well as their broad technical and sci-
entific knowledge. Because the Ombudsman’s Office accepts cases at the request of
elected officials, it functions to support and enhance your ability to scrutinize the
actions and decisions of the EPA.

Fortunately, there are guidelines that describe the proper role and operation of
the Ombudsman. The American Bar Association has established guidelines that ap-
pear to be well suited to the EPA National Ombudsman. These guidelines would
provide for the independence and integrity necessary for a constructive Ombuds-
man’s Office. Also, in 1990 recommendations regarding the role of Ombudsmen
within federal agencies were published in the Federal Register. These guidelines
also appear to uphold the independence and integrity of the Ombudsman. Given
that independent and appropriate guidelines already exist, EPA should not attempt
to create its own set of guidelines for the operation of the Ombudsman’s Office. In-
ternal guidelines would inevitably diminish independence and compromise the in-
tegrity of the Ombudsman when just the opposite result is needed.

The argument for a strong EPA Ombudsman comes down to simple human na-
ture: The best incentive for being honest, is knowing you would be caught if you
weren’t. This tenet conveys the vital role that the Ombudsman’s Office plays within
EPA. In order to continue in that role, the Ombudsman’s Office needs support from
Congress both in terms of a secure source of funding and a clear statutory mandate
of independence.

Thank you again for the opportunity to testify before you today. I am happy to
answer any questions that you may have.

Mr. BILIRAKIS. Thank you very much. Very well put.
Ms. Mosley, you are on. Please pull the microphone forward. We
want to be able to hear.

STATEMENT OF MARY MOSLEY

Ms. MosLEY. I want to thank the distinguished members of the
two subcommittees for the opportunity to speak regarding the role
of the Ombudsman’s Office.

I have been involved in the Stauffer Superfund site in Tarpon
Springs, Florida, for nearly 25 years. During that time, I learned
that Environmental Protection Agency Region 4 is an agency out
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of control and conducts their duties as though their allegiance is
to the polluter rather than to the Superfund communities they are
mandated to protect. The needs of our community have not been
met; and, fortunately for us, Congressman Mike Bilirakis and Rob-
ert Martin have been holding hearings since last December asking
questions that the EPA has not wanted to answer.

The EPA has withheld information from our community and is
very polished at misrepresenting the truth, a fact which I am de-
lighted to see has not escaped this panel. At one hearing, in re-
sponse to Congressman Bilirakis’s polite request to remain more
than 10 minutes to answer the community’s questions, EPA ada-
mantly refused and flounced out of the meeting. The community
was outraged that the EPA would treat an elected official acting
on our behalf in such a manner.

The EPA chose a monolith as a remedy for our Superfund site
which would cover 25 to 35 acres without having first conducted
sufficient testing to determine if the site could ever support a
mound of such magnitude. The site, which contains wastes such as
asbestos, arsenic, radium 226 and more, already has sinkholes, is
surrounded by sinkholes and is, coincidentally, located directly
above two aquifers, one of which serves as the main drinking water
source for a large portion of the State. Should the proposed mono-
lith fail, it would be disastrous to important water supplies.

I might add there have been experts that have attended meet-
ings that said that the monolith will not be successful, that the
sinkholes have already opened communication between the two
aquifers.

Robert Martin and his chief investigator Hugh Kaufman exposed
the flaws of the monolith at Shattuck in Denver. After the inves-
tigation by the Ombudsman’s Office, the EPA reversed itself and
admitted that the only way to ensure the public health and welfare
was for Shattuck’s wastes to be hauled to a repository.

The elected officials of Tarpon Springs also feel that the removal
of waste is the only safe solution for our community, but the wastes
at our Superfund site are so toxic that they would have to be treat-
ed before a nuclear dump would accept it.

In conclusion, the EPA has worked for 6 years with insufficient
investigations. They now admit to having data gaps. The EPA has
neglected, to date, to adequately define the magnitude and extent
of groundwater contamination originating from the site. Despite
having a poor record of scientific approach, the EPA continues to
decrease the number of contaminants of concern. There are other
problems too numerous to mention in the brief time allotted today.

To counter the failure of the EPA to responsibly administer the
Superfund Act, the Ombudsman’s Office must be well funded and
independent of any attempts that might be made to silence the
voice of truth. The Ombudsman’s Office is one of the best examples
of good and honest government. Please give them the support need-
ed to continue doing their job well.

Thank you.

[The prepared statement of Mary Mosley follows:]
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PREPARED STATEMENT OF MARY MOSLEY

I would like to thank the distinguished members of the Subcommittee on Health
& Environment and the Subcommittee on Finance & Hazardous Materials for the
opportunity to speak regarding the role of the Ombudsman’s Office.

I have been involved with the Stauffer Superfund Site in Tarpon Springs, Florida
for nearly twenty five years. During that time, I learned that the Environmental
Protection Agency (EPA) Region 04 is an agency out of control and conducts their
duties as though their allegiance is to the polluter rather than to the Superfund
communities they are mandated to protect. The needs of our community have not
been met and fortunately for us, Congressman Mike Bilirakis and Robert Martin,
EPA Ombudsman have been holding hearings since last December asking questions
that the EPA has not wanted to answer.

The EPA has withheld information from our community and is very polished at
misrepresenting the truth. At one hearing, in response to Congressman Bilirakis’
polite request to remain more than ten minutes to answer the community’s ques-
tions, EPA adamantly refused and flaunted out of the meeting. The community was
outraged that the EPA would treat an elected official acting on our behalf in such
a manner.

The EPA chose a monolith as a remedy for our Superfund Site which would cover
twenty five to thirty five acres without having first conducted sufficient testing to
determine if the Superfund Site could even support a mound of such magnitude.
The Site which contains wastes such as asbestos, arsenic, radium 226 and more, al-
ready has sinkholes, is surrounded by sinkholes, and is coincidentally located di-
rectly above two aquifers—one of which serves as a main drinking water source for
a large portion of the state. Should the proposed monolith fail, it would be disas-
trous to important water supplies.

Robert Martin and his chief investigator Hugh Kaufman exposed the flaws of the
monolith at Shattuck in Denver, Colorado. After the investigation by the Ombuds-
man’s Office, the EPA reversed itself and admitted that the only way to ensure the
public health and welfare was for Shattuck’s wastes to be hauled to a repository.

The elected officials of Tarpon Springs also feel that the removal of wastes is the
only safe solution for our community, but the wastes at our Superfund Site is so
toxic that it would have to be treated before a nuclear dump would accept it.

In conclusion, the EPA has worked for six years with insufficient investigations
which they now admit to having “data gaps.” The EPA has neglected, to date, to
adequately define the magnitude and extent of groundwater contamination origi-
nating from the Site. Having a poor record of scientific approach, the EPA continues
to decrease the number of Contaminants of Concern for the Site. There are other
problems too numerous to mention in the brief time allotted today.

To counter the failure of the EPA to responsibly administer the Superfund Act,
the Ombudsman’s Office must be well funded and independent of any attempts that
might be made to silence the voice of truth. The Ombudsman’s Office is one of the
best examples of good and honest government. Please give them the support needed
to continue doing their job well.

Thank you.

Mr. BILIRAKIS. Thank you, Mary.
Mr. Bowers, you are on, sir.

STATEMENT OF BRET BOWERS

Mr. BOowERS. Thank you, sir. Thank you, Mr. Chairman. Good
morning.

My name is Bret Bowers. It has been nearly 30 years since I
have been to Washington, DC. I used to live here as a young boy.
I am proud to be back.

I am a husband, and I am a father. I am a proud, third-genera-
tion Air Force veteran, and I love my country, and I love living in
Coeur d’Alene, Idaho. However, the circumstances that have
brought me here are very disturbing.

I am here on behalf of C.L.E.A.AN.—Community Leaders for EPA
Accountability Now—based in Coeur d’Alene, Idaho. I am here to
tell our story, to tell you what EPA has done in our community and
how they have failed to take action on our concerns. Even more,



107

I want to explain how important it has been to have an Ombuds-
man to whom we can appeal when no one else in the EPA would
listen.

C.L.E.A.N. was created in 1998 in response to the EPA’s inten-
tion of declaring Lake Coeur d’Alene and our entire region a Super-
fund site. It doesn’t sit well, knowing that National Geographic
magazine has named our lake one of the five most beautiful lakes
in the world, and today the Idaho Department of Environmental
Quality calls lake Coeur d’Alene a world-class lake.

C.L.E.A.N. organized with support of community and business
leaders, the Chamber of Commerce, realtors, citizens and elected
officials—including county commissioners, city councilmen, mayors
and State legislators. We committed ourselves to understand the
EPA’s processes, recognizing the history that already exists with
Superfund in neighboring Shoshone County, home of the Bunker
Hill Superfund site and upstream of Lake Coeur d’Alene.

The problem that has brought me to here today took 100 years
to create, 14 hours to explain during our Ombudsman hearing, and
I have 5 minutes.

EPA and the Department of Justice actions threaten not only our
economic stability but also our environment and the way others
around the region and the world look at our region.

The EPA would like the Ombudsman and all of us to believe the
Bunker Hill was never limited to the 21 square mile boundary the
EPA helped create on the National Priorities List in 1983. After 17
years, $200 million has been spent in the box. The EPA now wants
to start completely over and expand the site into a 1,500 square
mile region, creating the Nation’s largest Superfund site. Just
when many of us thought the end was near, the EPA wants to
start over by changing the rules.

Therefore, any legislation to reauthorize the Ombudsman is good
news to us. But, sir, we need more than an internal EPA investiga-
tion on this. We welcome the Federal Government’s help, not its
heavy hand.

Until the Ombudsman hearing, our local elected leaders believed
the only way they had their voices heard and concerns heard was
to pay for the opportunity through friends of the court amicus
briefs in litigation at the U.S. District and appellate court levels.

We recognize the need for cleanup. So do the mines. They have
offered $250 million to settle a lawsuit and begin cleanup.

Many of us are working in cooperation with the State to finalize
a plan that prioritizes cleanup and develops legislation for Federal
funding that you will have the opportunity to vote on next year.
But questions have been raised dealing with not just the environ-
ment, but human health.

How can the EPA discount the scientific, site-specific evidence
showing children living in the Bunker Hill site have a much lower
accumulation of blood lead than EPA’s national default models
show? Why won’t the EPA consider lead-based paint as a potential
source of exposure when the majority of homes in the Silver Valley
were built before the 1970’s?

Today, inside the Bunker Hill site, 94 percent of the children are
within the EPA’s remedial action goal. On average, communities
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inside the Bunker Hill site have been under the Centers for Dis-
ease Control’s standard since 1990.

On the environmental side, the discharge from the operating
mines today account for less than 1 percent of the metal floating
in the river system. But after $200 million have been spent in the
box, we now know that EPA’s central impoundment area has be-
come the largest source of metals into the south fork of the Coeur
d’Alene River.

Why should EPA be allowed to mandate a water quality stand-
ard State and industry must meet but the EPA cannot achieve
itself at the Bunker Hill site?

Outside the box, science tells us the largest loader of lead into
our watershed is the result of erosion from the river banks. So why
did EPA stall and then reduce in size a stabilization project to the
point there may not be any tangible results?

We are concerned because the threat of basin-wide Superfund
could have devastating economic ripples throughout the inland
Northwest.

Here are the facts for Shoshone County where hard-working fam-
ilies want to turn around the stigma Superfund has placed on them
for the last 20 years. What used to be the world’s largest lead, sil-
ver and zinc mining district with 90 operating mines is now down
to just three; 7,500 miners are down to 800. In fact, it is the only
county in Idaho with a population decrease, one of only four nation-
wide. Shoshone County has had the State’s highest unemployment
rate and highest child poverty rate and has seen its assessed value
drop from $1.3 billion to less than $500 million.

Those facts have caught the attention of all of us, trying to over-
come the onslaught of environmental regulations that have but all
shut down our region’s natural resource industries.

EPA Dbelieves they can expand the site even though Lake Coeur
d’Alene meets Federal drinking water standards. EPA has studied
and found our beaches are safe. We can swim and play in the lake
all we want, and the Centers for Disease Control’s ATSDR has de-
termined our fish in the lake and in the river and the lateral lakes
and the flood plain are safe to eat.

So why do Federal plans for cleanup call for dredging our river
and the lake with a $3.8 billion price tag that will bankrupt not
only businesses and communities but it will ruin water quality for
decades to come? Why should the EPA be allowed to characterize
our beautiful region in a negative light as they have done repeat-
edly in national publications?

The Ombudsman investigation put a spotlight on EPA’s position
onsite boundaries. EPA’s view gives them an open-ended time line
at further expense to our communities, our private property rights
and our environment.

So it all boils down to trust. How can we trust the EPA when
in 1991 Region 10 Administrator Dana Rasmussen wrote to Con-
gressman Larry Larocco with, quote, let me state unequivocally, it
is not EPA’s intention to expand the boundaries of the site. We rec-
ognize that there are many other regulatory tools besides Super-
fund legislation to affect environmental improvements.

Yet, now we’re facing major expansion.

Mr. Chairman, I will summarize in closing.
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How can we trust the Department of Justice when they are the
driving force behind the lawsuit and tried to prevent the Ombuds-
man from taking part in our recent hearing? We shouldn’t be
forced to spend the next 30 years paying off a debt our Federal
Government helped create by sending troops to help mine metals
during the world wars.

I ask you to ensure the National EPA Ombudsman’s Office is re-
authorized and that you pass new legislation that seeks to secure
Federal funding for basin cleanup in our region, prevent further
delays in remediation and restore citizens’ faith in government.
After all, had the Ombudsman’s Office not been called in or if
C.L.LE.AN. hadn’t formed, do you think any of the concerns or
questions raised here today by not only me but these other two la-
dies here would have been brought to anybody’s attention?

Thank you very much.

[The prepared statement of Bret Bowers follows:]

PREPARED STATEMENT OF BRET BOWERS, COMMUNITY LEADERS FOR EPA
ACCOUNTABILITY NOw,

Good morning, my name is Bret Bowers. It’s been nearly 30-years since I lived
in Washington D.C. I've returned, as a proud, 3rd-generation Air Force veteran, a
husband and a father...who loves my family and these great United States.

However, the circumstances that have brought me here are very disturbing. I am
here on behalf of C.L.E.A.N., Community Leaders for EPA Accountability now based
in Coeur d’Alene, idaho.

I'm here to tell our story...to tell you what EPA has done in our community and
how they’ve failed to take action on our concerns.

Even more, I want to explain how important is has been to have the Ombudsman
to whom we can appeal to...when no one else in the EPA will listen.

CLEAN was created in 1998...in response to the EPA’s intention of declaring
Lake Coeur d’Alene and our entire region a Superfund site. It does not sit
well. .. knowing that National Geographic magazine has named our lake one of the
five most beautiful lakes in the world. Today, the Idaho Department of Environ-
mental Quality calls Lake Coeur d’Alene...a world class lake.

C.L.E.AN. organized...with support of community and business leaders, the
Chamber of Commerce, realtors, citizens and elected officials—including, county
commissioners, city councilmen, mayors, and State legislators.

We committed ourselves to understand the EPA’s process...recognizing the his-
tory that already exists with superfund in neighboring Shoshone County...home of
the Bunker Hill Superfund site and upstream of Lake Coeur d’Alene.

The problem that has brought us to this point...took 100-years to create...14-
hours to explain during our recent Ombudsman hearing...and a problem I must de-
scribe in 5-minutes.

EPA and Dept. of Justice actions threaten not only our economic stability, but
also our environment...and the way others around the country and the world look
at our region.

The EPA would like the ombudsman and all of us to believe the Bunker Hill site
was never limited to the 21-sq. mile boundary they helped establish on the national
priorities list in 1983.

After 17-years at the site, $200-million dollars have been spent. The EPA now
wants to start completely over, and expand the 21.sq-mile “box” into a 1500-sq. mile
region...creating the nation’s largest Superfund site. Just when many thought the
end was near, the EPA is changing the rules.

Therefore, any legislation to reauthorize the Ombudsman is good news to us.
But...we need more than an internal EPA investigation. We welcome the Federal
Government’s help...not its heavy hand.

Until the Ombudsman hearing, our local elected leaders believe the only way they
had their concerns heard, was to pay for the opportunity...through “friends of the
court” briefs in litigation at the U.S. District and Appellate Court levels.

We recognize the need for clean-up. So do the mines...they've offered $250-mil-
lion to settle the lawsuit and begin clean-up.
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Many of us are working in cooperation with the State of Idaho to finalize a plan
that prioritizes clean-up...and develops legislation for Federal funding that you will
have the opportunity to vote on next year.

But questions have been raised dealing with not just the environment, but human
health also.

How can the EPA discount the site specific evidence showing children living in
the Bunker Hill site have a much lower accumulation of blood-lead than EPA’s na-
tional default models show?

Why won’t the EPA consider lead-based paint as a potential source of exposure
when the majority of homes in the Silver Valley, were built before the 1970’s?

Today, inside the Bunker Hill Superfund “box”...94% of the children are within
the EPA’s remedial action goal. On average, communities inside the Superfund site
have been under the Centers for Disease Control’s standard since 1990.

On the environmental side today...the discharge from the operating mines ac-
counts for less than one-percent of the metals loading in the river system. But, after
$200-million dollars have been spent in the box...we now know the EPA’s central
ilﬁlpoundment area has become the largest source of metals into the south fork of
the river.

Why should EPA be allowed to mandate a water quality standard State and in-
dustry must meet, but the EPA cannot achieve itself...at the Bunker Hill site?

Outside the box...science tells us the largest loader of lead into our water-
shed...is the result of erosion from the river banks. So why did EPA stall and then
redulce?in size a stabilization project to the point...there may not be any tangible
results?

We are concerned because the threat of basin-wide Superfund could have dev-
astating economic ripples throughout the inland northwest.

Here are the facts for Shoshone County...where hard working families want to
turn around the stigma Superfund has had on them.

What used to be the world’s largest lead, silver and zinc mining district with 90
operating mines...is now down to just three in full-time production. 7500-miners
are down to 800. In fact, it’s the only county in Idaho with a population decrease,
one of only four nationwide.

Shoshone County has had the State’s highest unemployment rate and highest
child-poverty rate. And it has seen its assessed value drop from $1.3-billion to less
than $500-million dollars.

Those facts have caught the attention of all of us...trying to overcome the on-
slaught of environmental regulations that have all but shut down our region’s nat-
ural resource industries.

EPA believes they can expand the site...even though Lake Coeur d’Alene meets
Federal drinking water standards. EPA has studied and found our beaches are safe.
We can swim and play in the lake all we want...and the Centers for Disease Con-
trol’s A-T-S-D-R has determined our fish in the lake and the river are safe to eat.

So why do Federal plans for clean-up call for dredging our river and the
lake...with a $3.8-billion dollar price-tag that will bankrupt businesses and com-
munities and ruin water quality for decades to come?

Why should the EPA be allowed to characterize our beautiful region in a negative
light as they have done in national publications?

The Ombudsman investigation put a spotlight on EPA’s position on site bound-
aries. EPA’s view gives them an open-ended timeline at further expense to our com-
munities, our private property rights and our environment.

And so it all boils down to trust. How can we trust the EPA...when in 1991, Re-
gion-10 Administrator Dana Rasmussen wrote to Congressman Larocco with, “Let
me state unequivocally, it is not EPA’s intention to expand the boundaries of the
site. We recognize that there are many other regulatory tools besides superfund leg-
islat;on to affect environmental improvements.” Yet, now we’re facing major expan-
sion?

How can we trust the Department of Justice when they are the driving force be-
hind the lawsuit, and tried to prevent the Ombudsman from taking part in our re-
cent hearing?

In closing, we shouldn’t be forced to spend the next 30-years paying off a debt
our Federal Government helped create...by sending troops to help mine metals
during the world wars.

I ask you to ensure the national EPA Ombudsman’s Office is reauthorized. and,
that you pass new legislation that seeks to secure Federal funding for basin clean-
up, prevent further delays in remediation and restore citizen’s faith in government.

After all, had the Ombudsman not been called in, or if CLEAN hadn’t
formed...do you think any of the concerns and questions raised today would have
been brought to your attention?
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Mr. BiLIRAKIS. Thank you, Mr. Bowers.

I am going to recognize myself.

I know that Ms. Mosley, for instance, has been a very active en-
vironmentalist in our area for a long, long time, very much con-
cerned about the environment, very consumer oriented. I would
wager to say that Ms. Boggiatto and Mr. Bowers have been in the
same category. So the thing that has really amazed me about all
of this is the fact that it is the people who are so very pro-environ-
ment who appear to have lost confidence in the credibility of the
Environmental Protection Agency.

Now, any comments regarding that, Ms. Boggiatto?

Ms. BoGGIATTO. Yes, thank you.

Actually, when I first moved——

Mr. BILIRAKIS. Short comments, I only have 5 minutes.

Ms. BOGGIATTO. Sure. I have lost some confidence. I used to have
a lot of faith in the Environmental Protection Agency to always use
the best available science and data, and after the involvement with
the Shattuck site I realized that that is not always the case, which
is unfortunate.

Mr. BILIRAKIS. Yes, it is really unfortunate, isn’t it? You start to
lose faith in your government, so to speak.

Ms. Mosley.

Ms. MosLEY. Congressman Bilirakis, before Mr. Martin’s office
was contacted, we tried to contact, many of us in the community,
the Region 4 Ombudsman’s Office; and, to my knowledge, none of
our calls were returned. At least I can speak for myself, none were
returned.

Thank you, sir.

Mr. BILIRAKIS. And that is significant because there are regional
Ombudsmen, so to speak. Mr. Fields referred to them, with the
idea of basically trying to convince us that it is really not just one
Ombudsman but a number of them spread around the country. And
what you are saying is that, for the longest time, they still didn’t
return your calls. I know your persistence and your perseverance,
and I think that also speaks for many of the people in the group
down there who have shown their concern in this regard.

Ms. MosLEY. That is right.

Mr. BILIRAKIS. EPA is in the room, and I hope they are picking
all that up.

Mr. Bowers.

Mr. BowgRrs. Mr. Bilirakis, what I also would like to say is sim-
ply that, to give you an idea, just during the RIF'S litigation, litiga-
tion for a lawsuit that is going to go to trial in January, and during
the RIFS that we have been involved with over the Coeur d’Alene
Basin, just in the last 2% years EPA has spent roughly a million
dollars a month on litigation and studies instead of cleanup. That
should really summarize, hopefully, to you and to all the folks here
on Capitol Hill that if they are so concerned about the environment
then why are they spending more money fighting through litigation
rather than helping the communities that know that some cleanup
still may need to be done regardless of how it got there or who is
responsible?

Mr. BILIRAKIS. I know Ms. Chenoweth-Hage will go into this, but
when did the EPA’s involvement in Coeur d’Alene start?
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Mr. BOWERS. Well, the EPA started in 1983 with the Bunker Hill
Superfund site. It was declared as the box on the NPL, as my testi-
mony indicated, and now they want to start completely over and
start from square one. And our communities, especially the commu-
nities surrounding the Bunker Hill site in particular, have had it;
and they are literally at breaking point in terms of emotional stress
over this issue and what lies ahead in terms of the next potentially
30 years.

Mr. BILIRAKIS. Are there EPA personnel located in the area that
have been there for some time?

Mr. BOWERS. Yes, there are.

Mr. BIiLIRAKIS. I have always been wanting to get that clear in
my mind. Go ahead. Why don’t you explain that?

Mr. BOwWERS. I am not sure exactly how long the personnel that
have been there have been there. I know that, to give you an idea
of the questionable judgment on their call by the EPA staff in our
region serving at the Bunker Hill site, they have gone to great
lengths not only in national publications to disparage our commu-
nity with some of their negative comments, but they are actually
handing out propaganda from extreme environmental groups crit-
ical of the natural resource industries. The EPA has been handing
out that documentation.

Mr. BiLiRAKIS. The EPA has been handing that out?

Mr. BOowERS. That is correct.

Mr. BILIRAKIS. And you know that for a fact?

Mr. BOWERS. Handed it right to me on a tour.

Mr. BiLIRAKIS. EPA personnel?

Mr. BOWERS. That is right.

Mr. BILIRAKIS. And are they located there?

For instance, in our site down in Tarpon Springs, Florida, we
don’t have any EPA people that are actually located right in the
site area. Do you have EPA people that are located right in the
area and working on this effort?

Mr. BOWERS. I am not sure of how many of the ones that rou-
tinely work on our site at Bunker Hill live in the area.

I know that one, the gentleman I am referring to is Earl
Liverman, he lives in Coeur d’Alene and commutes back and forth,
which is about 40 miles upstream. But we can get folks flying over
from Seattle Region 10 headquarters on a regular basis at the drop
of a dime for the environmental groups to come over and help ex-
plain such things as the RIFS or whatever they want to come over
and talk about. They will drop a dime and fly right over, but yet
they are not necessarily responsive to our needs about the concerns
we have for our environment.

Mr. BILIRAKIS. The expenditures have been approximately a mil-
lion dollars a month and this goes back to the early 1980’s?

Mr. BOWERS. No, no, sir. The million dollar a month figure that
I gave you is just during the course of the RFIs which began late
1997.

Mr. BILIRAKIS. I see.

Well, my time is up. Gentlelady from Colorado.

Ms. DEGETTE. Thank you, Mr. Chairman.

Ms. Boggiatto, you were in the room when you heard Mr. Fields
testify that the recent disclosures by the Department of Energy
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about sites that were involved in processing radioactive and toxic
materials should not change the timetable for cleanup. Do you
think that that will give some reassurance to the neighbors who
are concerned that this will be further delayed?

Ms. BOGGIATTO. The fact that Mr. Fields said it wouldn’t be?

Ms. DEGETTE. Right.

Ms. BOGGIATTO. No.

Ms. DEGETTE. Why not?

Ms. BOGGIATTO. I am sure Mr. Fields has the best intentions, as
he has been quite good in our community, coming out to talk with
us and such. But the fact that EPA doesn’t intend for something
to delay their actions doesn’t necessarily correlate to actual delays,
in my experience; and I hope that it does not. But the citizens do
want a full characterization of what is actually at that site; and,
as I understand it, for the trainloads or the truckloads to move off
the site they will have to know what exactly is in it so they will
know what kind of facility is licensed. So I hope that can be done
as quickly as possible. These sort of fears from the Ombudsman’s
Office about what kinds of things could be there have been coming
up now for at least a year, and I would certainly like to see an ag-
gressive investigation so that it wouldn't——

Ms. DEGETTE. Why it is important for the neighbors to have a
cleanup schedule that has some certainty and also some efficiency,
if you will?

Ms. BocagiaTTo. Well, we would like to see the waste dump gone.
I mean, after all, no one needs to see that every day in your neigh-
borhood; and it would be very nice to have that over with. There
is still a lot of effort on the community’s part, working with EPA
and businesses around the area, on how all this will happen and
how the waste is being characterized, if it is the same as the other
sites. There are still some controversies that are sort of ensuing
that take a lot of people’s emotional energy as well as physical
time, and we would all like I think for a nice, clean site and to see
a developed site in this area.

Ms. DEGETTE. People have been concerned about what is on the
site and whether it is leaking, whether the characterization was
correct, for 8 or 9 years now, right?

Ms. BoGGIATTO. Oh, absolutely. In fact, they were told back in
the early 1990’s that the waste would be removed and that it was
dangerous and that was what was necessary. They have been con-
cerned for at lest a decade, and we would like to see this gone, both
for the potential health effect as well as the environmental effects
that that site would have as well.

Ms. DEGETTE. Thank you.

Mr. Bowers, just to clarify, it looks to me, in reviewing your testi-
mony and also your vitae, that C.L.E.A.N. is basically a group that
is put together by businesses and the Chamber of Commerce to
make sure that their interests are being represented. Would that
be a fair assessment?

Mr. BOWERS. Not only businesses and the Chamber of Com-
merce, ma’am, but certainly it includes our elected officials at the
city and county and State representative level.
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Ms. DEGETTE. Okay. But now you are actually on the payroll of
the Chamber of Commerce and then C.L.E.A.N. is pretty much an
arm of the Chamber of Commerce, would that be correct?

Mr. BoweRsS. That is correct.

Ms. DEGETTE. Thank you, Mr. Chairman. I don’t have any fur-
ther questions and yield back the balance of my time.

Mr. BILIRAKIS. The gentleman from Illinois.

Mr. SHIMKUS. Thank you, Mr. Chairman; and I appreciate those
testifying here today.

Ms. Mosley, you were here when Mr. Fields was testifying and
obviously you followed a lot of the questions and the Ombudsman
reports to his deputy. Do you believe people in the local community
understand that the Ombudsman is just another EPA employee?

Ms. MosLEY. Oh, I think they, the average person, thinks that
he is an EPA employee, but he certainly is not average.

Mr. SHIMKUS. And following the discussions we had and using
the terminology of the law, the Ombudsman was supposed to have
access to the highest officials in the EPA. Do you think that is—
based upon your observation of the testimony earlier today, do you
think that occurs?

Ms. MoOSLEY. Absolutely not.

Mr. SHIMKUS. Ms. Boggiatto, do you think that actually occurs,
same question, based upon—I know you are a little bit—you are a
little bit different because you had, if I am correct, a lot of frustra-
tion over many, many years, like many of us do, but you have actu-
ally seen some positive aspects and then now might be a change
back as we look at—so the same question, do you think that the
Ombudsman—the application of the statute and the authorization
says he has access to the officials in the EPA. Do you think that
is true?

Ms. BOGGIATTO. I think he has access to Mr. Fields, and he is
one of the highest officials. Access is one thing. Actually being sort
of listened to and respect and supported well is another.

Mr. SHIMKUS. Thank you.

Mr. Bower, same kind of question.

Mr. BOWERS. Sir, could you repeat the question for me?

Mr. SHIMKUS. Well, the basic tenet of the authorization legisla-
tion says that the Ombudsman should have access to the highest
officials in the EPA. Do you think that that occurs?

Mr. BowERS. Well, he might have access to the highest officials
within the EPA, but I am afraid that, despite the efforts of that we
have already seen in our communities with the Ombudsman and
certainly with the tape that I have brought here today—and I hope
I get a chance to show that or at least enter it into the record—
I can certainly say for a fact that I am not so sure EPA Region 10,
let alone headquarters right here in our Nation’s capital, really
does care about any of the findings that the Ombudsman’s Office
has.

Mr. SHIMKUS. And let me just follow up, again, you observed the
discourse we had on small business liability relief and the trouble
we have getting language from the EPA. Ms. Boggiatto, it re-
minded me of a comment you made that here we had promises in
the 1990’s that the waste would be removed; and then based upon
those promises—those promises not being fulfilled or at least un-
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certainty is pervasive. Those are kind of reaffirmation of the kind
of frustrations we have with EPA and frustration and inability to
get some clear guidance and affirmation of what is going to occur
in the future and how we can move.

Tell me how that affects—and I think my colleague Diana
DeGette mentioned this—how does this affect the community when
there is wuncertainty and, really, your association and
organization——

Ms. BoGaGiaTTO. Well, as we all know, when you live next to a
toxic or radioactive waste dump, you live—and I don’t live right
next to this site, but many of the citizens I work with do live with-
in sight of it—that is emotionally stressful, to say the least, be-
cause you are in fear for your health and your children’s health
and the rest of your family’s health; and I think that toll is a huge
burden.

It also—the fact that in 1992 or so the citizens were told by EPA
that the preferred alternative was removal and that they then
changed, reversed course without going back to public comment on
that and then said, “Tough luck, watch us bury it” there is—it is
hard to—it is sort of hard to regain the faith in the administrative
agency after that.

In fact, when I first moved to Denver, I did not get involved in
this site because I was convinced the citizens had it wrong, that
EPA could not have done what they were alleging, and waited a
couple of years until 1998 to finally get involved, when I realized,
you know, that I think there is something here.

Mr. SHIMKUS. Exactly the same experience I felt with the issue.
The EPA comes in and says, “Tough luck, you settle or you get
sued.” That is just a bad way of doing business.

I would end with this, Mr. Chairman, and ask for our panelists
here also to—if they could, in their reviewing of the process, what
recommendations would you provide for us if we look at reauthor-
izing the Ombudsman—what more tools does he need? I mean, you
are on the front lines. You are trying to deal with issues. How do
we empower him to get the word to the highest officials in the
Agency and not only get heard but have a receptive ear?

Mr. BILIRAKIS. Might I recommend a very, significant question?
Might I recommend that they ought to give some thought to it
based on their experiences, and hopefully they can furnish that to
us in writing, John.

Mr. SHIMKUS. That is what I would request, Mr. Chairman.

Mr. BiLirakis. That is, I think, a very good idea. Would you be
willing to do that? There will be additional questions that will be
furnished to you. I don’t know how we are on reauthorization be-
cause of what is happening up here, with only a few days to go and
that sort of thing, but it may be on a fast track. Hopefully, it is.
So the sooner you provide us your suggestions, and recommenda-
tions in response to Mr. Shimkus’ question on the Ombudsman
areas you feel ought to be changed or improved, the better.

I didn’t mean to cut you off.

[The following was received for the record:]
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Commumity eadefsforEHﬁ\AccountabEtyiwv!
Oct. 16,2000 CE

U.S. House of Representatives

Committee on Commerce

Room 2125, Rayburn House Office Building
Washington, D.C. 20515-6115

Dear Committee Members,

Two weeks ago today, I had the honor and privilege of appearing before a joint
subcommittee hearing on Capital Hill - relating to (HB-3656) the reauthorization of the
National EPA Ombudsthan.

At that time, Rep. Shimkus-IL charged each of us three community
represematives with identifying additional suggestions to improve the EPA
Ombudsman’s ability to carry out his duties. C.L.E.AN.’s thoughts/suggestions are as
follows:

1. The National EPA Ombudsman and his staff need true independence
from the EPA to prevent the agency from manipulating or preventing
the Ombudsman from conducting his investigations or ever: appearing
before committee hearings.

2. Because most of the Ombudsman’s investigations involve Superfund-
-related issues and litigation, the Dept. of Justice should not be
allowed to interfere in the Ombudsman’s independent investigations.

3. EPA’s Regional Ombudsman must be housed separately from EPA’s
regional administrator and headquarters.

4. EPA’s Regional Ombudsman should operate under the authority of
the National Ombudsman and not EPA’s regional administrators.

5. The National EPA Ombudsman’s budget should not be at the sole
discretion of the agency itself.

6. Additional professional staff should also be considered for the
Ombudsman, considering his department (with $500,000 annual
budget) is charged with internal oversight of a $7-Billion agency.

In addition, there a few additional commaents that I would also like you and the
committee to consider as part of my testimony.
1. T was questioned by Rep. Degette-CO about being a paid employee of

the Coeur d”Alene Chamber and C.L.E.AN,, but you should know that
1 appeared before your committee members on behalf of my region’s
residents (representing both political parties) not from one party.
C.L.E.AN. also has the support of our entire region’s economic base,
including Chambers of Commerce representing more than 500,000
people.
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2. C.L.E.A.N. supports State and Local management (with EPA’s help)
over issues surrounding future clean-up in the Coeur d°Alene River
Basin (the focus of the National Ombudsman’s current investigation.)
Support for C.L.E.AN. comes not only from both political parties in
North Idaho, but across State lines (into Eastern Washington}.

3. If you want a true picture of what is happening in rural America,
especially on communities dependent on natural resource industries, I
recommend you contact the Shoshone Natural Resources Coalition
{S.N.R.C.) to get a better understanding of why their communities are
now extremely threatened. S.N.R.C.’s activism and success are based
on the fact that it is a true grass-roots effort that has residents and the
entire County’s civic, business, and political leaders fighting for
economic survival. Shoshone County is the home of the Bunker Hill
Superfund Site ~ the same site that is now the focus of the National
EPA Ombudsman’s investigation and an upcoming hearing over
serious allegations of criminal wrongdoing by the EPA

The focus of my recent testimony targeted the very real concern and public outery
over the EPA’s intention to expand a 21.sq-mile Bunker Hill Superfund Site into the
nation’s largest Superfund Site.

The Ombudsman is investigating how the EPA could have listed the 21-sq.mile
Bunker Hill Superfund Site “box” on the National Priorities List in 1983 — only to see the
EPA change their definition of site boundaries in a rulemaking during litigation, that
left our community concerns out of the decision-making process? And despite Rep.
Degette’s cornment, site expansion, “is a moot point,” you must understand that the
furure of our region is at stake, precisely why I stated in my testimony that we’re very
much in need of more than an internal EPA investigation.

We need your help and that of our entire federal government to solve an out-of-
control erisis being levied on our region, by an out-of-touch with common-sense EPA.
Superfund is too costly for many different reasons. We have already seen that the same
clean-up work can be accomplished here (with built-in accountability) through the Silver
Valley Natural Resource Trustees at one-fourth the costs incurred through the Superfund
process. Please help your fellow lawmakers understand the concerns Idaho’s
Congressional leaders, {Rep. Chenoweth-Hage, Rep. Simpson, Sen. Craig and Sen.
Crapo) share with Idaho Governor Dirk Kempthorne and the local citizenry worried
about EPA’s past and current actions. In turn, our elected leaders are developing
legislation that will seek federal funds to supplement state and local clean-up efforts —
without unfairly becoming home to the country’s largest Superfund site. Please contact
C.L.E.AN. at the numbers identified below. To contact the Shoshone Natural Resources
Coalition, please call Connie Fudge at 208-753-6022. Thank you,

Respectfully,

R

Bret C. Bowers )
Community Leaders for EPA Accountability Now.
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Mr. SHIMKUS. I have finished with my questions. I appreciate
you taking the time to visit with us.

I yield back my time.

Mr. BILIRAKIS. The gentlelady from Idaho, Mrs. Chenoweth-
Hage.

Mrs. CHENOWETH-HAGE. Thank you, Mr. Chairman.

Mr. Chairman, before I begin my questioning, I have a matter
here. It is entitled, The Investigative Report Concerning Abuse of
Federal Law and the Citizens of North Idaho by the EPA. It is an
investigative congressional investigative report that I put together.
It is in its draft final stage; and I would, without objection, like to
enter the final report into the record.

It points out 18 different areas that this Ombudsman, who has
an average of $35,000 a case, he is looking into 18 different issues.
He looks into everything I want to him to, just in this one site. It
is so massive.

Mr. Chairman, I remember a long time ago a judge said to me
during a hearing, you never want to open a door in a line of ques-
tioning that you are not prepared to walk through as well as every-
body else, let everybody else in. Well, that happened up in the
hearing. That was a 14-hour hearing conducted by our Ombuds-
man, and that has been captured on film. I have referred to it, as
has Mr. Bowers; and I wonder if, without objection, if we might be
able to show that 3% minute film of the questioning by the Om-
budsman of an EPA attorney.

So I would yield back the balance of my time if, without objec-
tion, we can do that, Mr. Chairman.

Mr. BILIRAKIS. How long will that take?

Mr. BOWERS. Three and a half minutes.

Mr. BILIRAKIS. Three and a half minutes. Let us do it, if there
is no objection.

Ms. DEGETTE. Mr. Chairman, if I can just—reserving my right
to object. I am not going to object. Let me just say that we didn’t
learn about the videotape until this morning. It wasn’t submitted
as part of the prepared testimony of Mr. Bowers. But, having said
that, I am always a proponent of sunshine.

Let me just add that the issue of the boundaries of the Bunker
Hill site is moot, because the Court of Appeals overturned the chal-
lenge and no one challenged it in the District of Columbia. So the
issues in the Asarco case, which is scheduled to start on January
22 of next year, are the liability and natural resources damage
issues, and that is going to be happening in the District Court of
Idaho.

So I would ask that a summary of the scope of the facility and
the actual transcript sections where this issue was discussed at the
Ombudsman hearing on August 19 of this year be inserted into the
record to supplement the videotape so that we can have the full
discussion rather than an edited portion. I think it is irregular to
have edited portions of field hearings shown in hearings, but I
won’t object to it so long as the record——

Mr. BILIRAKIS. Without objection, that will be the case. Thank
you very much for your consideration.

[The information referred to follows:]
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United States y. ASARCO (D. Idaho)
Scope of the Bunker Hill NPL Facility

i

ackground: The CToeur d'Alens Basin, alsc Xnown as the
Silver Va.ley, crosses the Idaxe Fanhandle and includes
{flowing sast cc wast) the Ssuth Fork of the Coeur drAl
River ans 1is many nributaries, the main stem of
S'Alene River, and Lake Cceur <'Alene, whlch has

}

1nto the Spo<ane River flowing into Washington., For man
decades, mires and mills in the Scuty Fork drainage dumped
wastes containing lead, zinc, cadmium au“ otrer hazardous
sukbstances into the river systex. In addition, air
enigsions from severai huge smaiters :in xellvgg and othe
towns on the lower Scuth Fork depcsited thesse hazardous
supstances on the surrcunding area. These releases have
contaminated the enc‘* river system cownstream cf the
mines, including th lood piains, adjolnzng wetlands, an
the sediments of the Lake.

fi.

Ir the 1372's, children living in XKellogg and cther
tewns near the smelters were fcound tc have among the highasn
levels of lead in their blccd ever <etected in the United
szates. In 1333, citing these »lood lead data and releases
zoth from the smelters and iz the river system, EPA liscad
che Bunxer Hill Superfund Facllity =n tha Naticnal

Friorities LisT ("NPL"). C(Cocnsistent wlin ZPA's normal
practice, the NFL listing decument d:d not specify the
~ac-l-ty 8 siz2 or boundaries. However, IPA confired ics
initial remed:zal investigarion to & 21l-sguare mile area
around the smelters, which became known as "the Box." The

United States and the State of Idaho eventuzlly negotiated
settlements with the mining coepanies and smelter operatzcrs
t3 contripute :cwards ctleanup work in the Box, and the
remedial asiien. i that area 15 well underway.

The State o [dahke sued a numcer ¢f mining companies
for natural rvesource damages :n the Cceur d'Alene Basin .o
2383 and sestled chat lawsuil in 1885, without completing a
damages assessment, fcr a paymen: of approxamately $4.5
millicn. In 1530, the Cepartment of the Interior (DOI), the
Jepartment of Agriculture {JSDA!, and the Coeur d'Alene
Tribe began a natura. resource damagss (*NRD") assessment
covering most ¢ the Basan. The Tr;~ Ziled a lawsulin Zor
NRD agalinst several mining companl iR 1991, In 1396, zhe
United States f:led a lawsuic aca;:S' the muining companies,
saeking NRD on oehal~ =f ,O’ and USZA and response costs
z.z3ide 2 pernall I EPA. In 1338, ZZA anncunced
“nat iz : & ramedial lnvestigat:ion and
Izasibility s ' TS} that wsould examine the entire
3asin peyond
Wi s £ the NPI Facili oo 5455 _to EP bo!
e Trusteeg? CERCLA provides two alterrativ2 statutes ol

limitations for WRD claims: {i} for facilities listed on tihe
NPL, federal facilit:es and other fac:lities where remedizl
aztion 1s scheduled, NRD claims may be filed up Lo three
years aftcer completion of the remedial actiom; and (2) fer
viher facilities, & NRD claim must ks £:iled wi"*;n thre
years after discovery of the loss and its con necuzcﬂ with
“he relevant release. e United States has relied on the
Zirst prong of the statuze ©f limitaticns i1n the ASARCO
case, arguing that the entire contamxnated poriion of the
3asin is on cthe NPL. Thus, whether che Faczl;ty extends
peyond the Box essentially determines whether the United
States may continue to seek NRD in mes: c¢f the Basin. In
addition, the scope of the NPL Facility is important to EPA,
becavse EPA can only spend Superfund meney on remedial
acticn at NPL facilities.

o

x
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Trar~ily

: L In the ASARCO
~itigazion, e positisn of the United States was that the
NFL Facility cenmsists of all areas where hazardou

substances in the listed releases “haive] been deposited ...
or otherwise come o be located{.]" See Sectica 1C1({%) of
CIRCLA, 42 U.S.C. § 9601(5) {definiticon of "facility“). In
this case, =nat means that the Facillity begins az the mires
and miils on the upper South Fork and 1ts triputaries and
exrends downsiream az least through Laxs Coeur d'Alene. T
duferdants argued that EPA's decision to limic its initial
RI/FS o the 3ox fixed the boundaries ci the NPL Facility.
In September 1998, the District Court agreed with th
defendants' arguments, nolding that EFA had defined the
Facility te be coextensive with the 3cx and could now expand
the Facil:ity only =hrough notice and comment rulemaking.
Azcordingly, the District Court dismissed the United sStates:
NRD claim cutside the Box on the ground that it was barred
by the statute of limitations. The United States saught,
and was granted, the opporiunity tc acpeal that desision
srmediately ts the Ninth Circuit.
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2
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Because of the uncertainty created by the
b8 d to the

Courr ruling that the Bunker Hill Facility :s 1
3ex, EPA bagan to consider formal acticn to exp )
Facility o% e list a Zurthex NPL fac:ilicy in tha Basin.

ZPA informed the public about this Zfurthszr liscing process
shrough pub.ished fact sheets, public meetings, and meetings
with state and lgcal puplic cfficials.
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n
z
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On June 13, 220J, znhe Ninth lircull vacat
TusTrict lzuirt's dacigion oo the gcopa of th
Fasility. Tnhazed S:tates v. ASARTS, 214 F.3
2320). The Zcurt of Appeals held that the
Lacked jursnsdiziion ts consider the scope

beacause the d2fendantsg’ arguments amounted
the descriptisn of the Facility in EPA's 1983 rule placing
it on the NPL, and CERCLA requires any challenge to such a
rule to ke filed exclusively in the D.C. Circuit within
nipety days of promulgation of the rule. The Court noted
that, under D.C. Circuit precedants, EPAR may at any timeé reassess sile
boundaries and follow the trail of contamination to its sources and end-
points without engaging in rule-making. The Cour: concluded that the
defendants’' cnly remedy is to petition for review of the Facality
designaticn in the D.C. Circuit, and i: ordesed that further action ea
NRD 1n tha Distrist Court be stayed for a rveasornadle period in crder to
permit defendants to file such a pstition. The Ccourc alse observed,
however, that, even if the defendants did no: kave notice of EFA’S
interpretation of the Facility in 1583, the Upited States’ 133§
Complaint appeared to put the defendants on notice that EPA considered
the Bunker Hill Facility to include all contaminated areas of the Basin,
and the D.¢. Circuir might determine that a petition by defendants to
review this issue more than 30 days after such notice 13 untimely.

The defendants subsequently notified the District Court -
hat they wcoculd net file a petition to rasview the Bunker
411 NPL listing in the D.C. ©ircuaz, and the District Clourt
ssued an order indicating that the United States’ MRD
laims nad peen reinstared.

et

{3

Trial of the iliabilicy and natural resocurce injury
issues in the ASARGO case is scheduled to start en January
22, 2001, in the U.3. District Court in Idaho. The pre-
trial conference will te held on December 18, 2000C.
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—
. 194 ptH
| says in the writen watimony - wnd [ believe 1 constiwents told, in 1983, thar that listing
2 youmenuoned this today also - that o your 2 included 1.500 squascimiles?
3 knowledge there has never boen a documdnedense | 3 REPRESENTATIVE PISCHENER: Mo,
4  ofdeath or sickness stwibutabls to the metals 4 - sin .
5 inthedver 5 INVESTIGATOR KAUFMAN: To your
& COMMISSIONER PANABAKER: To my §+ knowledgs, you and your constituents were never
7 knowledge. 7 wld?
E] COUNCILMAN MATHESON: I'm j jusl g REPRESENTATIVE PISCHNER: No, it
9 wondering If you — lafs say you have your 9 was pretty clear. The "Box” wis the word.
10 prandkids come over & your house and they play 10 INVESTIGATOR KAUFMAN: Mr.
fi  masandbox you have in your beskyard. And 11 Vergabbi. .
12 your ncighber keeps dumping his garbage over 1z COMMISSIONER VERGOEBI: The Box
13 there in the sandbox. De yoiy wait until your 13 was thaonly thing § ever hesrd at that time.
14 grandkids get ik or die hefors you clean that i4 DNVESTIGATOR XAUFMAN: Mr,
15 up? 15 Panabaker.
18 COMMISSIONER PANABAKER: Whal's 18 COMMISSIONER PANABAKER! NG.
17 that? : 17 INVESTIGATOR K.\UFM‘AN
13 TOUNCILMAN MATHESON: I olher 18 Garitons,
19 words, do you walt undl somebedy gets sick 19 MAYOR GARITONE: Evenin !h:
20 before you clean wp the mess in your backyard? 20 papers and the press thay showed a map of the
21 COMMISSIONER PANABAXER: The 21 Siver Vaney and depictzd the 21 square mile
22 only question I have sbou this whole thing, 1 22 Hox,
23 huve never over said I didnt think there was 2 NVESTIGA'TOR RAUEMAN: M. Judy,
24 some clednup that nteded o be dune. Assn ' 24 van you pemoember from playing?
25 elecicd offinial I am responsible fof peaple’s 5 Qaughier)
. 138 197
1 lives. Ifwe'm going to do it we ought iy i MAYCR JUDY: Na. but I have
2 dolrchenightway, weoughtiodoitthe 2 consulted the gradecs.
3 fair way, and we ought 1o shave information and 3 {Laughter)
4  make sure that it's done right W nend 4 MAYOR JUDY: Itis clear thay,
5  coopembion from everybody 1 do that. That's §  no, we wensnob
&  whatI've sald, -] © INVESTIGATOR KAUFMAN: Mr,
7 COUNCILMAN MATHESON: Absoluely. 7  Stanley.
B Iagres with tha 100 perceni. I guess Tdon’s 8 + SUPERINTENDENT STANLEY: Undl
$  have anythinig funber. Theak you. 9 recently it was always the 21 squars miles of
i INVESTIGATOR KAUFMAN: Ombudsmas | 100 the Box.
1} Martn 1 INVESTIGATOR KAUFMAN: So,no
¥ OMBUDSMAN MARTIN: No questons, 12 one fom he EPA. o your knowledge, ever tald
13 INVESTIGATOR KAUFNLAN 1 just 13 you or your ceemunlty in 1943 that it was the
J4  have one quick question. 14 1500 square miles, i
- 15 It my mamory serves me, the 15 Mr, Fischaer, do you have 8
16 Silver Valley Superfand site, Busker 30l was i6  comment?
17  puron the NPL in 1983, I think thats 17 REPRESENTATIVE PISCHNER: Mr.
18 comecl ¥ would just went & go down the st 18 Kavfmap, 1 would add that as 4 legiskator in
19 =od see if you all knew — I know M. Judy was 19 1996, wa passed Idabs legislation to fund the
20 probably in grade school then. 20 Swre's portion of the remesdiation. That
21 (Laughter) 2] language plearly said that the funding would be
28 MAYOR JUDY: 1 think | might 22.  limited ko the Bow, as far as the Smie's
23 have been in jomior high 133 pardcipation was affected,
28 © INVESTIGATOR KAUFMAN: If you 24 INVESTIGATOR KAUFMAN: And
25 know, My, Pischuer. were you told, oz your 25 tha's as 2 resulk of discussions with EPA,
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1 INVESTIGATOR KAUFMAN: 1 is something that a in the paper.
2 Represenlative Chenowsth-Hage. 2 shows o miner hem:. 'Ce:pel:mdl ‘ﬁnc
3 REPRESENTATIVE CHENOWETH-HAGE: | | 3 make shells. Shells win wars.: Produce copper
¢ just have one comment apd a reference to an oid 4 andzine."
S paper. 5 Aad then this is the last one I
[ ‘Mr Jasger, these pictures speak & - will refer to, although 1 will submit alf thaz {
7  more than a thoutand words. You know, nothing 7 have right now for the record. But this shows
8 could be made mare clear. | want to thank yeu B Uncle Sam with & very long beard, and it shows
9 and the company (or the good work you have done 9  him speaking 1o a miner of the saft, steady
10 there. 10 metl mines, He is saying fo the miner, "You
1 1 want Is follaw-up on ene of 11 have done a grand job, sof. Your efforts should
12 Senaor Craig's questions. It has always been 12 be honored.*
{3 my fecling that the United States Government 13 Well, that was over 50 years
14 teally should be the ones that are solving any 14 ago, Mr. Magnuson. I guess Ihave (o ask
IS problems thet we cn idsatify tp there. 15 today, are we honoring thess men? Are we
16 1 bave here, and would like to 16  honoring that indusry? They really helped us
17 enter inw the record. some news clips from 1942 17  winthe war. I think we have the shoe an the. .
18 and 1944, wherx it statzs bere in ths Wallare 18 wrong foot. ’
19 Miner paper, that expansion of the armament 18 Thank you.
20 program, following eney of the United States 20 INVESTIGATOR KAUFMAN: I will
21 Into the war, was made imperative; thas pausual 21 puton the recard, I want the record to show,
22 steps be taken to further the qurput of these 22 that the Onibudsmen and the Chief Investgator
23 metals bosause of their prima impoftance In the .23 were in diapers ot that time, -
24 production of The now program Is 24 (Laughter).
25 expected to increass tha rate of peoduction for 2 INVESTIGATOR KAUFMAN: Mr.
2a2 243
} lead and zinc by at Jeast 80 perceat over the 1 Ombudsman.
2  eurrent rate by the end of 1942, The gainin | 2 COMBUDSMAN MARTIN: More
3 copper putput should be substantial, although 3 questions?
4 smaller than we expected in lead and zine. 4 INVESTIGATOR KAUFMAN: Oh, I'm
§  Rocky Mountain arca production of lead is 5 somy. Councilman Matheson, .
] d to show thegr gains. 6 COUNCILMAN MATHESON: T just
7 They even had comics that 7  wondering, I guess — well, § wanted to thank
8  appeared in newspapers in the region. This is 8  all of yau for your comments. Iknow you are
S onethat shows Uncle Sam. Tt says, “The job we 9 all very respecied businessmen in the region; and
{0  do in 42 depends on you.™ And that means the I0 ° we of the Teibe have 2 lot of respect for each
{1  miner. i goes on 1o state, "Da not lose a 11 7 and every one of you: especially you, Mr.
12 shift. and when on'the job, give the best that 12 Magnuson and Mr. Jaeger. You have long been
13 isinyouw” 13 congidered friends of the Tribe.
14 And it defines morale. "Morale . 14 1 am wondering if any of you
15  is when a man believes his country is the best 15 bave ever issioned or seen an i
16  couney on earth; his gavernment is the best; 16 analysis of the impast a half billion or biltion
17 his hometown is the best; his Armny is the best; 17 dollar 30-year cleanup would have an the cconomy
18 and he himself is the best damn man in the 18 of the region.
19 wholc outfit, and he'is ready to prove it if 19 INVESTIGATOR KAUFMAN: Let the
20  need be. Amgericans prove it by production now.” | 20 record show their silence.
21 The comedy goes on 1o state, 21 © COUNCHMAN MATHESON: They arc
22 “Wake up minsrs. Work steady. Don't quit 22 shaking their heads no, -
23 producing copper. Don't wait for a bomb inyour | 23 INVESTIGATOR KAUFMAN: Mr.
24 backyard to make you sex things.” <] 24 Magnuson, T think; had a comment.
25 Finally. it shows - and this 25 , MR.MAGNUSON: I think you
&1 (Pages 242 to 245)
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- L asked if It would have an impast, @ would say I respond to that question. I think we have io
2 definitely'so, Anytime you have sn expense of 2, sgongly distinguish between the City of Coeur
3 money in thiy area, it helps, it rolls wround. 3 -d'Alenc and the Silver Valley and Shoshene
4 So your Question, if there was 250 million being 4  County.
5 spentin the next fow years, it would cbviously s [COUNCILMAN MATHESON: Yes.
& have aneffect. &  That's why I said th= Coeur g'Alene arsa.
7 MR, POTTER: lagrec with that, 7 MR. SCHUEMAN: Well, Shoshone
3% and I wouldn't want io infer that it wouldn'c & County has beer significantly impaceed, Since ]
9 But combine thar — bur o pux that stigma over 9 have been thers almest elght yews, I think
10 the restof the ability to create investment, 10 thére has heen approximately aithree porcent
11 that, in ty opinion, would be & devastation for 11 incresse in population and we have seen
12 theregion. You are abss{urely coryect, though, 12 businesses exil.
13 tha! would have an economic B i3 COUNCTIMAN MATHESON: That's why
14 MR. MAGNUSON: Well, Mr. Porer. 14 Isaid specifically the "Coewr d'Alenc ama®,
15 Ewould assume that the money would be spent 15 MR. BROWN: We're still st 10
16  without the stigma, We could have the stata 16 172 percent or more unemployment in the Valley,
17 doing whatzver might be necessary, we could have 17 COUNCILMAN MATHESON: We have
18 the maney spent 1o do whattvey needs to be ddne, 18 . youbeatdown our way.
19 bul we wouldn'c have the sigma of the 3] MK SCH(M: Wail, it's dways
20 Superfund. 20  atossuph B h and Shosh
21 MR. CARTER: Yes, we enuld have 21 MR POTTER: In m:tregua,w'e -
22 the best of both worlds: zﬁepmvurnnmkn p~] \pehize with yeu in =
23 improvements without te nzgmvu stigma. It 23 INVESTIGATOR KAUFMAN: l,pm
24 could be a win-win. 24 .want o elaify the record. AL duis me, the
25 CTOUNCIMAN MAT!!ESON: Since May 28 Environmentd Prowction Agency does nothave the
247 2y
1 5, 1998, when the base point Supcrfund listing 1 autsids the Box ares on the Superfund list EFA
2 wasreleased by EPA, is there any dam showing 2 " bas discretion © expand the inside the Box and
3 that che Coeur J'Alene economy hips dacrensad 3 identfy other Superfund sites. Bur { just want
4  since then? For the last dwo years has Cosur - 4 itio be very clesr that right now, today, the -
S dalenc’s sconathy, the Clty of Coey TAleoe, fic 5 Envimamental Protection Agency has notdeclared
& Cocur d'Alenc region, bas it & . anytiing owside the Box a5 3 Superfund sits on
7 : Well, (e svcrage 7 the Npxional Priority List.
8 annual wage for an individual bwsn’t Improved. 3 Bob, did you have a connen?
9 Itis well below the national avernge, and it 9 OMBUDSMAN MARTIN: I think
10 scems 1o stay there, 0 Councilman Mathcsoh does.
1 MR.JAEGER: ldon'tihinkwe . il § COWCEMAN MATHESON: That
12 have the stigma right now of = publicly declared 12 ly wasn'tay ding. 1w under
13 Superfund site, I diink if the Jake were i3 :hammd\ud’xcmmouwumuls
14 publicly d:elaxed by the EPA, and | guess thers 14 of1993
15  lssoms wech — maybe, vechnicaily, they 15 INVESTIGATOR KAIJFMAN: No, sir.
16 bave declamd it, but cerinly it hasa't ¢ been -186 COUNCILMAN MATHESON: And that
17 of pudlic record or a big media svent that they 17  that's what the cowrt upheld resendly,
{8 have declared it, If they did declarc ir, 13 INVESTIGATOR KAUFMAN: No. sir,
1§ think it would be very hannfl, exvemely so. 18 Tha Sth Clreui Court said that the Envirmnmental
0 COUNCILMAN MATHESON: Tamawar | 20 Prozcdon Agency has the discredon, based on
21 thal the Coeur &' Alnne River Basin outside of 2l dwirmview, of expanding the siee. But the
22 Wallace — two years ago is what 'm saying. 22 site has pet been expandad woday,
23 The point is if that has had an effect on the 3 EPA has discretion ok o expand
o Iocafly, and apparendy not. 24 it EPA has the discretion 1 pick cerain arcas
28 MR. SCHUEMAN: Iwould ke 1o 25  outside the Bor: EPA has the discretion todo a
62 (Pages 246 to 249}
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|  whole hostof things. Right now all of thacis 1 Sa if you could introduce
2 up in the air and part of the negotiations 2 yourself for the-recard, sir, then we £an have
3 between the EPA and the Staie bost. So thats 3 yoursmiement, then have colloguy. [ thank you
4 why 1did want to rnake that statament ©o &y W 4 very much for volunmeering.
S elarfy. 5 MR KOWALSKI: Thank you, Mr.
[ Y have one question for Mr. ¢  Kaufman.
7  Magnuson, Was that 1 relaxive of youry I saw 7 My name is Ed Kowalski. [am
8 oo that PBS special about Burke the other night. 8  an associate regional counsel with EPA Region 10,
9 che town of Burke? Jewas 3 a fabulous 5  Seattle.
16 special. . 10 1 think ir's imporant, because
11 MR, MAGNUSON: I think it was 11 this issue has been much debated and much
12 my sunt, Aunt Magnuson, One of her daughtars 12 litigated, thar we not mislead the public and
13 helped — mnddanghms helpied put together that 13 the people who arc intcrestad in this site and
14 televisign special 14 - what EPA is doing in the Basin.
b B'NBHGATOR KAUFMAN: That 15 It is the EPA’s position thet
16  helped me, That was tertific. Frankly,1do 16  the NPL's Superfund facility consists of those
17 real hazardous wasts Superfund cas=s in places 17  ameas where hazardaus substances have tome 10 be
18 fike New Jersey, whese the Superfund was designed | 18 located, and that includes arcas within the 21,
19 w reatly deal with. Idon't know that much 19  square mile Boz and areas wlthin the Basin
20 about the industry in your area, but the other 20 beyond the 21 square mile Box.
21 night when ] warched tha, it really helped my 21 . That is the position we haye
22 undecstanding of the history of the area. 22 consistently waken. It js the position we took
23 You kaow, gass aleng © your 23 with the Sth Clrcuit Court of Appeals; it is the
24 relatives that I thought :hey did a fabulous 24 positien that was 14ft standing by the 5%
25 jeb. 25  Ciruit Cour of Appeals when iz issued its
251 253
1 MR. MAGNUSON: Tam happy 0 1 4 g and ding the district
2 besrtha 2 cowrt’s decision nn that issue in June of this
-3 INVES'HGATOR KAUFMAN: Good. If 3
4 there are no furcher quogtions, lot’s go o the 4 " Solwinkifs important that
5  oextpancl 5 that pesidon be ciarificd, becauss I belleve you
[ First, leq's let the court &  spoke. Mr. Kaufmann, on behaif of the Agency. 1
7 r:ponur:sthisﬁngas. Let's take a break. 7 think we need o clarify what the sgency's
8 for 10 mioutes. . 4  position is.
9 Thank you 9 INVESTIGATOR KAUFMAN: Okay.
10 (Wherenpon, a recess was ilk!n ) 10 Good Could we start solloguy. Senator Crapo,
1 DNVESTIGATOR KAUFMAN: Regional 11 would you like to stary or would you like me to
12 Counsel from Ragion 10 has asked far an 12 star?
13 oppartunity to provide i ion that ke 13 SENATOR CRAPO: Why don®t you
14 beli my on the NPL 14  goahend,
15 listing lssus. 15 INVESTIGATOR KAUFMAN: To your
16 For thase of you who remcinber, 16  knowledgr, sir, has the Eavironmental Protaction
17  before the bresk 10 minucs ago 1 said thaz the 17 Agcney always considered the 1,500 square miles
18 1,500 square mile ores hus por been listed as a 18 of the Basig as part of the Bunker Hill
19  Superfund NPL sitc by the 3th Clreult Coun of 19 Superfundsite?
20  Appeals. but rather provides EPA discreden. 20 MR. KOWALSKI: Mr. Kaufman, the
21 Repional counscl has 3 different vicw oa that, 21 - h:sh:ry of the Environmental Protection Agen:y s
32 and wauld like to stace that to you Then we 22 and consid ls well d d and
23 will have s colloguy o bulld a record for the 23 part of the court record, and there is
24 Ombudsman’s revicw, fac-finding datj 24 litigation on this issue. We are not
25  which is part of this particular iavestigadon. 25  goingto discuss it. because it is still in
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1 litigation, not anything beyond what is in that b rself.
2 recond, 2 INVESTIGATOR KAUFMAN: So, in
k] © DNVESTIGATOR XAUFMAN: Okay, 3 other wards, yout are not going (o answer the
4 Butyou just discussed i, 4 questiop?
H MR. KOWALSKE Icladfied s 5 , MR, KOWALSKI: Thut's comect.
6  misstaterment by you. M2, Kaufman, for the public. 6 N\’ESTIGATORKA;UF\{AN Why
7 INVESTIGATOR KAUFMAN: What was 7 aren’t you going to answer the qucstion? “
8 the misstatemnent that you claim ¥ mads, sie? 8 MR, KOWALSKI: Becausa the *
9 MR. KOWALSKI: I would rather 9 answers to thar question, and what ! suspect are
D not parphrasa it, but would rather have the 10 the cther quesiions you are going w© ask, are
}1  court ceporter read it back verbatioy, i1 laid ow in that opinion.
12 INVESTIGATOR KAUFMAN: Count 12 As 3 {aw professor once told
13 Reportar, could you go back to my statorment, and 13 me, "Ore should nevar paraplrase the law whea it
1¢  then give him another opportunity & identify 14 is readily available * So.X will submit the Stk
15  what staterment hie takes exception i 5o we have 15 Cireuit Courte opm:en for the record. Yousan
16 an accverate rmeord, sir. s that passible? 18 readic
17 COURT REPORTER: Yes. It will 17 INVESTIGATOR KAUFMAN: Do you
18 1ake me justa second to find it 18 dxs:guwnhmysuun:nmmwas;ussmdby
19 DNVESTIGATOR KAUFMAN: Thals {¥  thecoun 7
20 fims. Take your dme. 0 MR, XKOWALSKI: do disagree
21 COURT REPORTER: "1 j j\lﬂ wat 21 with your sthement, Mr. Kaufman.  ~ ]
22 wclarify the record. At this time, the 22 * INVESTIGATOR KAUFMAN: Can you
23 Envionments Prowetion Agenzy does not havetis | 23 wllme why you disagree with that statement?
24 outside the Box ares on the Superfund list™ 23 MR, KOWALSKI: Because [ think
25 INVESTIGATOR KAUFMAN: Kzep . 49 tne 9ch Circuit Court of Appeals disagrees with
255 257
1 going. 1 thatopinion.
2 COURT REPORTER: "EPA has 2 INVESTIGATOR KAUTMAN: And cauld
1 3 discretion to expand the inside the Box and 3 youpoint e spesifically to whatin the Sth
4 identify other Superfund sites, But ] jugt wan! 4 Circit Court of Appeals’ derision you believe
-5 itw be very clear that right now, today, the 5 sounters my statoment?
6  Environunantal Protection Agency has not declarsd | 6 MR KOWALSKY: Ifsactually s
7 anything ouside the Box as a Supérfund site on 7 relatively shert apinion as far xs opinicns go.
8  the National Priority List.” L} INVESTIGATOR KAUFMAN: Well,
k4 INVESTIGATOR KAUFMAN: Qkay. 9 just give foe your —
10 Now, could you i rme what's in ervor, for the 10 ME, KOWALSKY: No; Mr. Kaufman.
11 rocord si? 1l The npinicn spexks Tor iself.
12 MR KOWALSKY: Whatisin 12 GATOR KAUFMAN: Soysurs
13 ervor, for the record, Mr. Kaufman, is whether * I3 not going o point to anything in that opinion
14 the agency sonsiders anything outside the 14 that Backs you up. You're just poing o make
15 Superfund Box on the NPL. 15 the blanker statement that you bellevs that the
18 INVESTIGATOR KAUFMAN: Has the 16  opinion dissgrees with me, butyou're not going
17  agency putan the Superfund Natonal Priority 17 1o point w anyhing or read any quetes,
18  List any sites outside the 21 squars mile Box? 18 comct?
19 MR. ROWALSKL: Mz Konfman, the 2 MR. KOWALSKI: Conect,
20 Agency's position, that hus been asknowledged by | 20 INVESTIGATOR KAUFMAN: Do you
21 the Sth Cireuit Court of Appeals, is very well 2}  know if EPA has wrinen leiters to politicians,
22 1aid out in the Courts opinion of June 1S, 22 PRPsond nthers indicating that it does not
23 2000, and ¥ would submit that opigion for the 23 intend w exwzed the boundaries of the Bunker
28 geoord 1would not it hero toxiay and pretend 24 Hill Superfund site beyend the Box?
25 o paraphrase that opinion, Tt speaks for 2% MR, KOWALSKY: Tdstotknowef
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{  specific letiors. | know leners have been 1 record, you indicated what if's the EPA's
2 wrinen to politicians numerous times in the 2 posidon that the Superfund site is to follow
3 Dpistrict of the site. 3 the pollution wherever located?
4 INVESTIGATOR KAUFMAN: Sa you 4 MR. KOWALSKI: Comeet
5  have no knowledge sne way or the other whether 5 -~  SENATOR CRAPO: And that the
6 letters have been wrinen to politicians, PRP's 6¢ Sth Cireult opinion has J=8 the EPA’s decision
7 and others indicating that it does not intend to 7 ' in that regard still standing, I don't think
8  cxpand the boundaries? Youdontknowenzway | 8  thatthat ily answers the question of
9 or the other whether that has occurred from EPA? | 9 whether the EPA has designated anything outside
10 MR KOWALSKE: Mr, Kaufman, the - 10 the Box, which is what I believe the jssue here
i1 EPA's listing is consistent with the 9th Circuit ‘11 B . :
12 Courtof Appeals' Opinice. 12 Tl just tefl you, for the
13 INVESTIGATOR KAUFMAN: Andyou | {3  record, that the EPA has at least oncs, If not
{4 won't spesifically read me those pans of that 14 twice, in writing, within the last year or s,
15 listthen? 15 responded to me by saying that it has not yet
16 MR KOWALSKI: 1beliove the 16  made that decision: has not yet made that Jise,
17  higher opinion is importnt 17 in respanse to my demand upon the EPA not to do
8 INVESTIGATOR KAUFMAN; Wel,LTm | 1§ 5o :
19 gureitis imp All court decizions are 19 On one of the necasionc the EPA
20 imponant But you're hot going to read ras any 20 stated it was waiting on the State of Jdaho six
21  quote from that, that you say counters what I 21 months to finish negotiations, and in‘some of
22 - said; is that corrern? 22 the other contacts ['ve hld sumhrrespamc.l
23 MR. KOWALSKT: That js correct. .23 from thc EPA. So the clarifization that 1 would
24  Lshink the cadre opinion does that. 24, like wo have made ix whether you are stating
25 DNVESTIGATOR KAUFMAN: Butycu. 25 thatthe EPA has designated anything outside the
as® . ’ 26%
1 just think [ am incarnect? 1 2l square mile box as 8 part of an NPL Jisting.
2 MR. KOWALSKL: Ido. . 2 MR, KOWALSKI: The EPA has
3 DNVESTIGATOR KAUFMAN: Okay, 3 designaned that the NPL site consists of areas
4  Well. it's a fres country. 4 whers the hazard from the
5 MR. XOWALSKI: Yes. sir, it is. S have come to be located, both within and outside
6 INVESTIGATOR KAUFMAN: You are 6  the Box. The Sth Cireuit Court of Appeals
7  cenainly allowed to have your opinion, sir. Do 7 ded that opinion for chall to the
B you have anything else you would like 1o say in 8  validity of that decision to the 13th Circuit
9  thatregard? 9 Courrof Appeals. :
v} MR, KOWALSKI: No. | belisve I i0 SENATOR CRAPO: Let me just
31 made the ciarification that I thought was 11 read © you some Janguage from a lester by the
12 nccessary at the tme. I2 EPAtocme, Thisisidated October 14, 1999.
13 INVESTIGATOR KAUFMAN: Thaveno | 13 In the second pamgraph - this iz a lefter to
18 further questions. Senator Crapo. 14 - me from Chuck Clarke, Regiops! Admimsmmr
L] SENATOR CRAPO; Thask you. 15 The second paragraph statss, “f
16 Mz, Kowalskd, I have read the 16  can assure you that the EPA will not determine
17 9th Circuit opinion. As T uoderstand it, the 17  the final listing status within the Basin without
18 opinion basically staied that the issue was © 18 copsiderable community Inpat™ He geeson o
19 bedecided by the D:C, counts; is that correct? 19  stale that the local communities nead to be
20 MR. KOWALSKI: Whatthe opinion 20 involved.
2L did, Senator Crapo, was vacate the district court 21 Further on in the lener he
22 and ded it for Ideration if & 72 states that if the EPA Region 10 recommends EFA
23 pcmmn was brought before the D.C., Cireyit 23 headguarters to procesd with the NPL lisding,
24 SENATOR CRAPO: As I understand 74 then that Superfund pracess will be formal
25  the comection that you wanted reflected in the 25 consultation with the State and with the Tribe,
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T 1 soforth. 1 included in that fetter or not, Senator.

2 So it seems to me that what you 2 SENATOR CRAPO: Inmy bricf -

3 are stating ls In direct conflict with what I've 3 review of the mmainder of the leiter, ! don't

4 boen told by the Region 10 administater. 4 fnd i, I will review [t with more carz in 3

5 MR. KOWALSKI: What you were S few momeats, But let me just indicate, assuming
[ ding, S Crapo. p ded the 9th Clreuit €  that stitement were in the letter, or were

7  Counof Appeals’ deision in June of this year. .7  rwansmitted at 8 corresponding time with the

8 SENATOR CRAPQ: Thats comest. 8 letter, wouldn't the two positions be entirely

§  So, in other words, when the 9th Circuit caze 9  oppesite? I mean, this lehar goes through a
10 came down, the EPA changed its pasition from 10 very cloar process of stating that — well. [ -
11 whatlhe EPA was telling me in October: is that 1] will read another sentence From the letter,
12 . what you're saying? 12 "We arc at the carly stagss of
13 MR. KOWALSKI: ThaEPA had - 13 the Superfund dezisionmaking process.” We're
1¢  tzken its pasition before the Court's — from 14 tatking abour outside the Box her. If we ars
15 the time the lawsuit was filed and unti} this 15 atthe early stages in that process, that such &
16  issue was raised. and thiat position is a mater 16  decision won't be made without community input.
17 of extensive court documents. 17 And the whole dizcussion in this letter i about
13 SENATOR CRAPQ: Well, elther Mr. 18 thefact that it hasn't been made yer and here
19 Clarke's lstrer to me was correct and he was 19 is the context in which it will be made.
20 telling me the truth, or it was not correct and 20 If that is being said at the
21 . the EPA had taken a different position than this 21 same time that the EPA is'saylng. oh, by'the
22 letterindicates. Which ls the case? 22 way, the dacision has already been made and we
23 MR. KOWALSKY: I cannoct speak | 23 already considet the dasignation o be
24 of the context of your carrespondence with Mr. 24 esublished, {sn't that a little bit
25 Clarka, Senntnr Crapo. Icanspoakasa lawyrx 25 - inconsistant?

283 265

1 as 1o what the legal history has besn on this 1 MR, CEARHEARD: Senator,

2 issue. 2 G L Chai it may oppear i

1 SENATOR CRAPO: s we have 3 Our posidon on this maner of the sikc

& been jolned. 4  boundaries for many years, of ar least the last

5 (Laughtsr.} 5 sevenl years aflar having these conversations,

& INVESTIGATOR KAUFMAN: We now € s thar wé have a lzgal posicion that the

7 have two more people, bwo now people, whohave | 7 original lsting included wherever the

8§ joined Regional Counsel. Would you idantify €  coptamination has come to be located,

9  yourselves,” : 9 The distriet eoure disagre=d

10 OMBUDSMAN MARTIN: Mike, if you 10 with that decision. And it was after that

11 could identify yoursclf and. Clff, if you could 11 disagroment that we begas © jook at whether or
12 identify yourself for the record. 12 not we would have o do affirmmgve listng of

13 MR. GEARHEARD: My name is Mike 13 actions, which has generar=d 4 number of

14 Gurhu.rd Tam lthPAReglan 10 superviser. 14 ddidaona)l learrs and di jons and i

15 Scnator, the only reason [ came 1S Wesimuitancously = we, the federal gnvcmmml
16  up was — and I hope io leave quickly — is to 18 . simultapecusly appesied the distict court

17 determine whether or not that lenter included the 17 deislon w the Sth Cirenic

18 statcment that we tried to include ia all of 18 When the Sth Circuit decision

1S  those lewers. slong the lines of, it, of 19 came down, we had basically concluded that we
20 course, is the federal government's position that 20  did not nexdd o procesd with addirional listing

21 sl areas within the Basin where the 21 actions, berguse the 9th Cirevit affirmed ouz

22 contamination has come to be located have been 22 ariginal federal government legal position. Sol
23 parts of the site, We were, as a rule, trying 23 kiow It appears liks there's two different

24 to include thar lawyerese statement in ofl of 24 directions going on.

2S5 our leters. I dow't know whether it was 28 SENATOR CRAPO: Welf, I resd
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1 the Sth Cleault case differently then «0y of you 1 Testales in he in the second parogroph, thae
2 sead it Butlwould say the imerpretalan you 2 the EPA hisIxen sctively eonsidering publishing
3 have givenio what I have here in the lenter 3  aznewrule zallof the
& cenainly would have justified such an 4 xreas in the Basin areinciuded in their NP
5 inerprotaton being includad with he leer 3 lsting Parts of dhis letter cerainly back up
&  being sem o me, 6, the fact that it is under cansideration, but has
7 1 don't think that anybody in 7 notbesa listed. |
R this community, when they reesivad the (598 ] 1 just want 1o say, too, for -
$  notice that there might be an effort to change 9 therecond, that I didn't have any law
1 the designasion, not I and adwrs whe got 10 professols, bt L remember a lot of them. And 1
11 isvelved und recaived pondznce like this, 11 remember a law professor saying you never want
12 b:heved it was the positon of the EPA thal it 12 ®open upa dmer you'te not prepared t walk
13 wap already adone deal. Frankly, I think thar 13 through 1just tind it very starding that the
14 isquit= an slamming rmvelation. 14 questions tha M. Kaufmen asked, that wers very
15 INVESTIGATOR KAUFMAN; 15 clementary, were not properly answened, Because
1§  Congresseuan Cherowoih-Hage, do youwantloask 3 18 you opensd the door, you should have been
17 question atthis dme? 17  prepared w walk through.
18 REPRESENTATIVE CHENOWETH-HAGE: T | 18 ‘Thank you, Mr. Kaufman.
19 do. 19 INVESTIGATOR KAUFMAN: Thank
20 Mr. Kaufman, gentlemen, | 20 you ma'dm. ¥do have a quastion for anyone
21 have x copy here of this deeision, Its nat 21  whooanapswerit ks EPA scdwely considering
22 vary difficult 1o resd, and { wauld fike 1o 22 lishing a sew rule confh thal all of the
23 emtoritins the meofd 23 muumimeed areas of the Basin are included in
2% INVESTICGATOR KAUFMAN: Yes, 24 the NPL lstng? .
2% maam. We will enter the opinion &s well 38 25 MR. ROWALSKE: No.
247 R ‘248
{  the lenerinto the reeord, the letter o 1 INVESTIGATOR KAUFMAN: No. Are
2 Sepstor Crapo fum the Region 10 sdminlsimtor 2 youall familiar with the Garrett decision? | -
3 REPRESENTATIVE CHENOWETH-HAGE: 3 don't bave 1 ssk you yous impression of that
4 The court ordet is very genersl, T simply says 4 y?
S this cowt lacks jurisdiction to adjudiane the $ OMBUDSMAN MARTIN: Don't do ie.
& wnlidity of ncluding the Coeur §'Alens Basin 8 INVESTIGATOR KAUFMAN: I'm not.
7 within the Bunker Hill sie. They remand it o 7 Do you all agren that the answer 1o that -
8 the proper coun of jurisdiction: and thee Is $ questionispo? .
9 the United States Coun of Appeals for the 9 MR.KOWALSKE: We agree,
10 Distict of Columbia. That is pet vory hard o 10 INVESTIGATOR KAUFMAN: 1 would
Il flgwe out, Mr, Kaufiean, 11 like o ke a woe-minue break,
12 Furthermore, § have another 12 COUNCILMAN MATHESON: T would
13 Jemer I would Hke to enter jpto the recoed, 2 13 hkctoskaqwm,x{l
14 | jemsr thee wag sent 1o Timodiy Fields froma 14 QWESHGAIORKAU?MAN Las;
iS5 Lois Schiffer of the EPA. 15 juscike aome-minute beak, then You can jump
16 INVESTIGATOR KAURMAN: Well, 16  inforsslong as you want Okay?
17  think tear's Lois Schiffer, Assistan: Attomey 17 {Wherzupoa, thers was a brict
18 . General of the United Stans. 18 pause off the record.)
13 REPRESENTATIVE CHENOWETH-HAGE: | 19 INVESTIGATOR KAUFMAN: We are
20 Oh, ye3, itls. The lever is 1o Timothy 20 back .
23 Fields of the EPA in Washinglon, D.C. The lenter 21 < lnan Mah Yapolegi
22 is dated after the decision. 22 Goghend.
23 INVESTIGATOR KAUFMAN: That's 23 COUNCILMAN MATHESON: Tjust
2% 24 want ko mention first that our aftomey has
25 REPRESENTATIVE CHENOWETH-HAGE: | 25  offered o walk trough that door.
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. 70 2712
1 (Laughter.) I filed & similar lawsidt on behalf of o fedoral
2 COUNCILMAN MATHESON: Hsis 2 ousteed and intcrests. In chag fawsult the
3 willingtodoir 3 defendant mining company suld, United States, you
4 My question is, I keep heating 4 did not file your lawsuit soon encugh beesuse
5 this 1,500 square mile superfund listing sice. $  yoy tud io file It much soonerif it was not
&  And Pm wondering if you take a map and you &  ted & an EPA Usted facility, and e only
7 draw a big circle wround it end inthat big 7 tsted fasifity s the 3-5y-7 mile box.
8 circle Is 1500 square miles, i5 every inch of 8 The district cour — the EPA .
9 that 1,500 miles considered a Superfund listing? 9  opposcd that and the United Stites opposed that,
0 MR, KOWALSKI: The answer is, 10 They said, ne, it's the whale whersver the
11 1o, sir. The site is limited to those areas 1L hazardous substancs is. The distic court
12 - wherc hezardous suhsm havucome tobe 12 apreed with the mining eompany and threw oyt
13 foostediandh havenotcome | 13 parrof the United Swmisg’ cace.
{4 to b locared over every square Inch of the is The Sth Circuit reversed that
15 1,500 square miles. 15 rectmically on jurisdicional prounds, They
I COUNCILMAN MATHESON: Good. A | 16  said, if you'r going to bring that kind of
17 lizle less, then, I guess? . 17 lawsuit about whae ls the extent of the
18 MR KOWALSKE: Yes, 18 facility. you mastdo it in the Washington, D.C.
19 COUNCILMAN MATHESON: Aliright. | 19  Circuit Count of Appeals, notin the Sth
20 ONBUDSMAN MARTIN: Counsilnan, I | 20 Clrcnit
21 would like o recognizs your legal counsel, The | 21 They slso wepton —stleast  « o
22 chair rerognizes Mr, Ray Givens, counse! for the 22 as{read ihat derision — and they gaid, but -
23 Coeurd'Alens Tribe. Provide your name for the 23 if we were making the docision, we would say you
24 record, 24 wore wmng, mining “The mining comp
25 MR, GIVENS: My name {s Ray 25 " about rvo weeks ago Rledta dmu,mem with the
271 273
1 Givens of ¢ law fitm of Givens, Funke & Work. 1 discier courr in Idaha sayingithey wers not
2 We represent the Coeur d'Alene Tribe, 2 going to provesd in the D.C. Clrouic or any mote
3 I have been both mVolved in 3 before the Sth Circuiz,
4 the lirigation and the admini di L} The status of that then fs, 2s
5 ofthe Caaur d'Alenc Basin cleanup fm‘ musmy 5 the Tribe undorstands it, is that the Bmidon
§ 10years. . 6 imposed by the district count that the faziliny
7 My, Owmbudsman, Senatr, 7 was only the Box was i.rwﬂid. The facility is
8§  Represenratwe, it is the Tribe's understanding § h tha have come (o be
9 of the Superfund facility issue, and how it 9  located.
10 relates to what we are dealing with here todsy. 10 Now, during that appeal process,
i1 ismummyywsngeEFAphndumb: i1 the EPA dewidad ro take two alternstive
12 National Priorites List the Bunker Hill 12 approsches. They'would appeal, bus they would
13 facility. That facility covered wherever the 13 alss do what the district judge said they cauld
14 hazardous substances would efme t b Jocated. 14 do, and that is begin an altemarive listing
15 Those are the words out of the statute, as you 15 prosess, If, in fact, tha Eacility was only the
16 arcall aware, 16  hole of the donut. they would then Tist the rest
17 The firet arca the EPA chose to 17 ofthedsive
18 clcan up was the ares gl around the sroelzer, 18 Onee the 9t Circultdecision
19 the 3-by-7 mile area that has come to be calisd 19  came out, that altemativa process seemed o ba
20 the "Box". [t was chosen beoause that was the 20 unpecassary, and at lzast the copies of the
21 arca that the smeltering emissions are primasily 21 lemers shar I have scen go back and forth
22 located in. 22 between you, Senator, and the others members of
23 Lazr, the Tribe filcd a natural 23 this Congressional delegation, in the last year,
24 esource damag: Iawsult for the entire nation- 24 were primanily desling with that aliernative
L 25 Thac was in'91. In ‘95, the Unjted States 25  approash. Mayde they could bave been bewer
68 (Pages 270 to 273)
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1 worded, and there were certainly some leners H INVESTIGATOR KAUFMAN: The areas
2 earlier on that would give indication the EPA. 2 that he described?
1 chought thar the facilities wern in the box, and 3 MR, KOWALSKY: T'rm not.
4 then there were 2 ot of letters that in this 4 specifically familiar with the results of the
5 respect could have been wristan differenty. 5 RUFS.
6 The good news of all of this is &, -INVESTIGATOR KAUFMAN: Tnother
7 that the facility is not 1,500 square miles; the 7 wonds, EPA at this time, Region 10, does net
3 'facmcy is ot the Cxty of Coem d‘Mene. 8  know the extens, Aznd so same of the statements
9 there are no h 9 he said you agree with; but other statements you
10 There's no mine tailings in the City of Covur 10 don't have an answes for yet untl you have
1} d'Alenc. There's no mine tailings on the vast 1 completed the RUFS: §s that what youw're saying?
12 majoriry of that 1,500 square miles. The 2 MR. KOWALSKE That's what!am
13 facillty is only whete the hazardous substanees 13 saying, yes.
14 havecome to be located, and thatis Inthe 1] INVESTIGATOR KAUFMAN:
15 fiood plain end the few wilings piles up on e 15 Cowuncilman.
16 side of the hills and the cresks coming down. i6 COUNCILMAN MATHESON: [ think
17 Y's probahly only 20 ar 30 square miles for the 17 Mr. Givens apsworcdinhe other q\l:smm I was
18  whole Basin. . 12 going b ask anyway.
19 The other picce of good news is 34 Thank you, R
20 thar the — whar that does is make availabls, 20 B?VESTKEAIEnLICAxﬂmiazk CMnbudxuma
21 without any other listings that could eawch 2 Martn.
22 ‘headlines, all of the mordes that are available 22 COMBUDSMAN MARTIN Su assuming
43 within Superfund 1o be broughy to bear to clean 23 arguends that your inerpretation of the opinien
24 up the hot spots, if 'you will, or the mail of 248 is correet, the reach of tha'sito may only
25  allings. or the points of polhition, or whatever 25 extend to 4 30 to'40 square mile area as
275 277
1 you wanito eall them, all of these places whete i epposcd to the entire 1508 squars raile area?
2 tho tailings bave come and are pasing a health 2 GIVENS: Yes.
3 uutalaudumuuunlhnenvuunummt So-ncl 3 OhﬂBlHJSl{AJihlARJIh& And that
4 the EPA' money is now svailabl 4 decision of the Sth Cireuit did not reach the
5 che Siaiz's plan as it may mlvzdwugh the 3 issue of whether the site was fisted, but did
&  EPA process, without any fusther Hstings and §  reach the issus of whether it could be
7 withous any addidonal problems for the . 7 . considered, or do you feel it is both?
3 community. 8 MR, GIVENS: Technically, all
9 Ivs just the way it ought to 9 the Sth Circuit said is it just did not have
1 ke, The facility is the area that's pojiored, 10 jurisdiction to deteemine that issue atall,
11 and the money is availabie m clean up that 1t OMBUDSMAN MARTIN: Sa it did
12 polluied arsa. We don't have to worry show any 12 notreach the merit of the Issus?
13 other arsas, prople’s homas or businesses. 13 MR. GIVENS: That's comect.
i4 INVESTIGATOR KAUFMAN: Daocs 14 We now know that the merits of that issue will
15  regional counsc] agree with eounsel for the Tribe 15 norbe reached in this fitigatdon, because we L
16  on what b snid? 16  have been sa informed by the district eournt.
17 MR, KOWALSKT: I don't know the 17 OMBUDSMAN MARTIN: Thank you,
18  apecific extent of the contamination, Mr. 18 INVESTIGATOR KAUFMAN: Scnator
19 Kaufman Thar's why we are proceeding Indeing | 19 Crapo. We want o get ag much information out
20 ouwr RUFS. The purpese of that invesdgation is 20 as possible, so goiahead,
21 todetermine where the sontaminagon has comew 1 21 SENATOR CRAFCO: 1would like to
22 belocated, Ido agree with My, Givens in 22 askaclificaton, Mr. Givens. Any of you may
23 torms of the site consists only of thoss areas 23 respond, if you fe2l you have the answer here,
24  where hazardous substances have soms to be 24 Aguin, without accepting the
25 located. 2§ validity of the interpretation that has been put J
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1 forth here with the statements that have been - 1 only whare those comamlnants have come to be
2 put forth, assuming that what has been described 2 located, Wt~
3 is accurate, then it is the EPA's pasition that 3 SENATOR CRAPO: But where they
4 there is an NPL listing for evervthing where 4 . also pose a risk. R
5 thera is now pollution joca 5 , MR.DIAZ: Ezacdy.
&  located, from !he original box; is that accurate? § * SENATOR CRAFO: ‘Which ] think
? MR, KOWALSKI: That's comect. 7 is amuch beitar standard forthe EPA tobe
8 SENATOR CRAPO: It has also §  looking at,
9 beeq evident, from the discussion that has just 9 MR.DIAZ: Absolutely. Thatis
10 waken place, that Mr. Givens hus an epinion 10 why we are going through the RUFS process in
11 sbout where that s, in general. Tunderstand 11 conjucrion with the State of Idaho presently,
{2, teEPAsconductinganRiFSwoytomsies | 12 SENATOR CRAPO: All right. So
13 specifie daxamuuaucn of whas thatis, bu! 13 then o clarify my quastion, is the EPA's
14 -until ly with suthority does w | 14 irion, then, that given its intespretation of
15  make some kind ofd:sxgnauon‘ how do people 1S the 9th Clrouit court case and what has
16 know where the site is? 16  transpired today. that it has the legal right to
17 My paint being this: The site 17 conclude the RUFS process snd identify where
18 could be not 1,500 square miles, itcould be 18 contaminarien has berome Jncated and is atilf 3
18 15,000 square miles, If you want io asswne that 19 risk and then proceed to clarify that that ix
20 soms dust got in the rzin, the min went over 20 panofthe original NPL hsnng?
21 the United States and then droppad, I raalize 21 MR DIAZ: Thereisno
22 that's an outrageous exampls, bt my pointis, 22 iniengon a this point of drawing any lines on
23 ouwageaus positions have boots ken in thepast, | 23 amap 1o designate any fusther Superfund area.
24- Someone eould take the position that whereverit | 24 What we need to do is designate the areas that
25  rained from & location where gomething in the 25  require cleanup.
218 281
1 site could have gonen into the alr and into the i SENATOR CRAPO: [ utderstmd
2 clouds, it eould then extend the Superfund slte., 2 thar The question of what is the desigriated
3 Ithink you would probably agres that is pot an 3 Superfund site is a very serious question, as
4 unreasonable position. 4  youcan ser from the lestimony that has been
5 . My point is that somewheit in 3 hers, becsaze of the impact of simply
&  this process there bas io be an ability to say, 6§  thedesignadon. That's why f think ifs very
7 whatis it, where is this site, if the position 7 . imporant for us to clarify that a desigmation
8§  you take iy the one that ultimately is fegally 3 doesn’ yex exist until the EPA does snmemlng
9 justified s the EPA taking the position that 9 meoreateis -
10 tha: det=rmination has been made, or is the EPA 10 MR, DIAZ: It may also be
Il simply tsking the pesition that it has the ight It important o elarify de legul significancs of
iz mmkcd\adchmmmnmwm 12 dedignation. Allit means foc the EPA is that
13 announce it urchallenged to the gt of e 13 wecan aceess funding for the Superfund. We
4 world? 14 understand that there are olhisr concerns about
15 MR. DIAZ: My nams js Clitf 15 that Ceruinly. conmoversy aver the Superfund
16 Diaz, Sepawr. Tam an acomey for tha U.S. 16 desipnation is a resl concamn that we ne=d 19
17 EPA, R.egmn {0. Ourpurpose for mmﬁs is 17 - address. We need 1o addxau it by working with
18 notonly to delermine where hazard 18 the on such 28
18 have come to be Jocated, but also to determine 19 the foram today, @ 53¥, wht dees the Superfund
20 where those hazardous substances pose a Tisk 20 designation rexlly mean. Itdoesn't mean ycm
21 cither'to human healthor o the eavironment 21 can'tseli your house.
2 Wewol.ddnotpmpoaewuh 22 Theso ars a Iot of things we
23 any sction anywhere there is contamination if 23 peed o weork through one-on-one or in small
24 thal contamination would not pose 8 risk. Sa we 24  proups, whers we could oy W explain some of
25 need the resulty of e RUFS o dstermine hot 25 the cancams about the Superfund.
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auagusat 13, 2900

I
282 284
1 SENATOR CRAPO: Well, I think 1 MS. HOUSTON: Hoilice Houstop
2 you're right Ihink the approach that you and 2 from the Basin Mining Informnation Office. 1
3 Ihavejust been addressing is one which 3 represant Hecla, ASARCO and Sunshine Mining &
4 allcviates 8 significant amount of cancern and a 4  Refining Company.
5 significant amount of economic upheaval. If we s Ithmk the fixst thing is,
6  were o make it clear o the public and to the ] ally, the mining company atomeys agree
7 world thet the EPA iz not rrying to designate 7 unanumusly that the size of the Box is 21
8 1,500 or 15,000 square miles, or cven just lots 8 squara miles, that we had been told by the EPA
S of major areas; but what instaad, if 1 : 9 chatit will remain 21 square milas, When we
10 understand you enm:uy to be saying in the 10 made 3 dacision to d=a! with the EPA in the
11 pist of this conversation, is that you are 11  Box. in the 21 square miles, whep we decided to
12 uyingto nd:nufy het spots or areas where 12 dothe yard work and we made the record
13 thereis ion that is g 8 risk 13 dexision, we were i1d prior to that agreement,
14 thart needs to be addressed, 14 beforc everything was signed, tat they wouald nat
15 We could stll debate over 15 " be expanding the Box, that there would be other
16  whether or not that is going 1o be in the NPL 16  remedies in the Box.
17 listing, but at least if we clarify these 17 I can tell you that Dana
18 limitad things we have talked about, I think we 18 Rasmussen was the head of Region 10 at the uxu_
19  cansolve a ot of probiems. 19 And in the 1991 lemer she said, “Let tne staza
20 MR.DIAZ: 1belicve we agree. 20 unequivocally that it ie not EPA's intention to
21 SENATOR CRAPO: All right 21 expand the boundary of the-sita. - We recognize
22 Thankyow. - 2 ua: are many ol.hcr mgnlmq'tmh begider
23 INVESTIGATOR KAUFMAN: Theissye |-23 L
24  was raised that we had counsel] for EPA and 24 mpmveﬂmu As faru\v: know, that's what
25  counsel for the Tribe, Idon't knaw if thers 25 ithas been since.
283 288
1 is a counsel here for the mining comnpanies. [ 1 INVESTIGATOR KAUFMAN: Can we
2 see rnining company representatives in the back. 2 put that letter in?
3 1 don't think, ma'am, you are 3 MS. HOUSTON: I will getyoua
4 anestomey, but if you wantad ta make a comment & copy. Tharnlsmlynm
S. orifyou would like ® have your atomeys s KAUFMAN: Great. Thank
€  provide any and/or al] infarmation responding w0 [ yuu,nnhrn
7  any of the issues raised, that will be made part 7 MS. HOUSTON: Alo, I really
8  of the recond, whatsver you fes! itke. 8  wanted o say, though I'm not an attomey, but
9 MS, HOUSTON: | would like to 9 as far as wo are concerned with the 9th Circuit
10 atleast respoad on the record now, and dmn I 10 ruling, the Sth Circuit’s returm of its decision,
11 canhave the ys provide suppl 11 wehad 2 federal judge that ruled with us. The
12 information. 12 9th Clreuit did not rule against us, The Sth
13 INVESTIGATOR KAUFMAN: Coma o8 13 Circult remanded it o ancther caurt. As far ay
14 up. Hyoucould identfy yourself. <] 14 we're concerned, we 38l have it Rs a 21 square
1s 1S, HOUSTON: Not that | want 15 mile basin That's the Supeifund. -
18  to wastz anyons clse’s ime. 6 INVESTIGATOR KAUFMAN: Sa, in
17 INVESTIGATOR KAUFMAN: This is 17  other wonds, the Sth Circuit, the original sppeal
18 . not wasted time. It very impostant 1o build & 18 was brought by the EPA, right?
19 very good resord, because we're tying to gef (o 19 MS. HOUSTON: Right.
20 the quth. 20 INVESTIGATOR REAUFMAN: 1 need
21 MS. HOUSTON: Well, the two 21 somghelplus.buamlmmrmammey.
22 parties thar have been talking bave a 22 The %th Gircuit, according to the mining
23 multi-billion dollar tawsuit — 23 companies' imerpretation, said, we're not the
4 OMBUDSMAN MARTIN: Could you 24 right court o heac this appeal?
25 ‘idendfy yourseif for the record, 25 MS. HOUSTON: Thats right.
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EPA Hearing

Augus=e 19, 2000

B 288 288 1
1 INVESTIGATOR KAUFMAN: The cournt 1 Columbia Circuit Coury level.
2 in Washington. D.C. is the eorrect court to hear 2 Neither sids has chosen to mave |
3 the i7 3 . in that direction. At this point, the litigation
4 MS. HOUSTON: That was the 9tk "4 is prepared (0 proceed at the dlstrict count
5 Circuit’s opinion. That was not the oplnion of 5  flevel as thoughthe g of + judgr
6 ' the mining companies. 6  had fiot been entered.
7 INVESTIGATOR KAUFMAN: That's 7 INVESTIGATOR KAUFMAN: 1 got it.
) !he pinioa the mining haveoftheOth | 8 MR, GIVENS: ] understood where
9 Circuir decision. 9  you wera going, Mr. Kaufman, Whatthe 9th
10 MS, HOUSTON: That's right. 10 Cireuit said is the disrict coun did not have
1 INVESTIGATOR KAUFMAN: So since 1l jurisdioton.
12 the pervon wha sppealed the district court 12 INVESTIGATOR KAUFMAN: Right. I
13 decision was the EPA ~'help mehers ~did BPA | 13 gotyou.
14  go o the D.C. court and lop thelr appeal? 14 MR, GIVENS: In effect,
15 MR. DIAZ; The answer is no. 15 chaﬂenge the EPA, gvertum the EPA"s
16  The decision of the district eourt was appealed 16 jon of the facility. Only the D.C.
17 by the Department of !usucc on behalf of the 17 Circuitdid. So @t wak down the dismict
18 EPA. 18 court’s drcision and left as the existing law,
15 INVESTIGATOR KAUFMAN: Sa the 19 EPA's interpretation of what is the facility.
20 Department of Justice wenz ta the D.C.ecunand | 20 INVESTIGATOR KAUFMAN: Oneof
21 appealed the district court decision? 21 the advantapes of being a y s, I ask
22 MR. DIAZ: No.' 22 very aimple, basic questions that kind of help
23 INVESTIGATOR KAUFMAN: Help me, 23 all of the rest of the audienceiunderstand
24 T'mnotalawyer You have just said it was 28 better, because yoy Iawyers usa terms fike de
25  vacated So there wes nothing o appeal after .25 nove, 1try wuse them and | gel tongue-tied.
287 ‘289
1 ivwas vacated? | 1 Ihope, if sothing else, this colloquy that
2 MR. DIAZ: There was nothing 2 " we've all had on this legal issus has at least
3 for the United States tw sppeal. The Sth 3 belped the audience and whoevar is going to be
4  Circuit recognized that if anyone would fike to 4  reading this wanscript, which will probably be
5 challenge the NPL listing, the proper forum for 5  the Auarney General of the United States,
6§  challenging an NPL lisfing. which is in the form 6  undarstand a litcle bit bettar.
7 of an administrative role, cas only be conducted 7 If none of you have any further
8 in the D.C. Circuit Court of Appeals, 8 statements or clarifications, Ldo look forward
9 The EPA would have no interest 9 w0 having your storney for the mining companles,
10 inchsllenging its own rule; thorefore. if anyone 10 if she so choases, put something on the reond
1l else would like to challenge that rule, they 11 on sore of tha igsuss or al.l of the issues
12 would have 10 do 5o before the D.C. circule 12 raised here.
13 OMBUDSMAN MARTIN: Sa that 3 1 thsnk cverybody, md apologize
i4  decisi bably jurisdictional in mature. 14 o this pansl for taking this dme, but the EPA
1§ MR DIAZ The conefusion, T 15 Regional Counsel did want to open this up for
16  believe, was jurisdictional 16 clarificadon. Idon'tknow whether we got
17 SENATOR CRAPO: Let me add one 17  things clasified or not, but we will find cut
18 further clarifiention. The district cowt 18 when we read the ranseript,
IS  grantsd what was a victory to the mining B Thank you so much,
20  company. The federal government nppanled the 0 Okay. Lot's get to the next
21 decision, The 9th Circult vacated the district 21 panel. I pgusss we are, then, going to go from
22 court's grant of summary judgment and sent the 22 left o right or ladies first We have Laura
23 issun back 10 the disoict court, saying that it 23 Skasr, North Mining Associan
24 didn't -~ the tssue had 10 be appealed again, I 24 TESTIMONY OF LAURA SKAER
25 guess, of reviswed again at the Diszict of ri MS, SKAER: Mr. Kaufman, Mr.
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[Video played.]

Mr. BowERS. That is the end of the video.

Mrs. CHENOWETH-HAGE. Mr. Chairman, I see my time is up.

Mr. BiLIrRAKIS. I thank the gentlelady.

Well, I think our time is up, and we will excuse the panel.

I will just say Ms. DeGette is the only one of the members of the
subcommittee left, but if she could have experienced—and she
probably has, maybe even more so at Shattuck—what we have
been going through down there regarding the premature decision-
making without full and adequate research, I think we would all
be pretty shocked and aghast at the overall picture.

Ms. DEGETTE. If the gentleman would yield, that was the part
of the problem that we saw in Shattuck, was apparently in the late
1980’s, early 1990’s, under the Reagan/Bush, or at least the Bush
administration, EPA, the initial record of decision was apparently
made in back rooms between the Region 8 EPA administrator,
Shattuck and heavens knows who else.

So, you know, one of the great things that we have really cher-
ished in Denver is the community activists who just wouldn’t take
no for an answer ever and also the active involvement of the Om-
budsman who really helped all of us who were working on it. So
thank you for your leadership on this, and good luck to all your
folks in Florida.

Mr. BILIRAKIS. And good luck to all your folks in Denver, and
hopefully we can work together when it comes to reauthorization.

Mrs. CHENOWETH-HAGE. Mr. Chairman, before you bring the
gavel down, I would just have one point that I would like to clarify
that was brought up. That is the Asarco suit. That case was almost
remanded—almost all of it was remanded back. So there are many,
many other issues involved in the Superfund site in northern
Idaho, and it will be in ongoing litigation. Thank you, Mr. Chair-
man.

Mr. BILIRAKIS. Thank you.

Mr. Bowers and ladies, Ms. Boggiatto and Ms. Mosley, thank you
so very much for taking time away from your families—Ms. Mosley
brought her family with her—and your jobs to come here. Some of
you have traveled quite a distance, and we appreciate it very much.

Again, get that information to us and anything else that you feel
you haven’t already communicated here today which you feel might
be significant in what we are going to do.

This hearing is adjourned.

[Whereupon, at 12:50 p.m., the subcommittees were adjourned.]

[Additional material submitted for the record follows:]

[EPA did not respond to questions 2, 3, 6, and 9 of letter
sent by Chairman Bilirakis and Chairman Oxley.]
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Honorable Paul Gillmor

Chairman

Subcormmittee on Environment and Hazardous Materials
Committes on Energy and Commerce

U.S. House of Representatives

‘Washington, D.C. 20515

Dear Chairman Gillmor:

Enclosed are the Environmental Protection Agency’s responses to a number of questions
former Chairman Oxley submitted to us on December 6, 2000, as a result of testimony given by
former Assistant Administrator Timothy Fields, Jr., at a hearing held on October 3, 2000
corcerning “the Role of the Environmental Protection Agency (EPA) Ombudsman in

Addressing Local Concerns.” We will continue to work diligently to complete the remaining
responses in a timely fashion.

If you have any questions regarding this response, please do not hesitate to contact me or
Caroline Previ of my staff at (202)260-4610.

Sincerely, .
//,Z/LZW /¢/ »’2%2/9’&,

Michael H. Shapiro
Acting Assistant Administrator

Enclosure

cc: Honorable Michael Oxley
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Question 1: Residents around the Stauffer Chemical plant site in Tarpon Springs, Florida, have
been concerned that EPA has advanced a decision concerning remediation of the site without
conducting critical hydro-geological studies. EPA claimed these studies have always been
planned as part of the design phase of the remedy for the Stauffer site. Is it standard procedure
for EPA to first pick a remedy and then conduct the necessary scientific studies? If not, what
particular conditions at the Stauffer site warranted the above-mentioned process?

Answer: The EPA regulation governing the Superfund program, the National Oil and Hazardous
Substances Pollution Contingency Plan (40 CFR Part 300), describes our approach to site
assessment and remedy selection:

“In managing CERCLA sites, EPA must balance the goal of definitively characterizing
site risks and analyzing alternative remedial approaches for addressing those threats in
great detail, and the desire to implement protective measures quickly. EPA intends to
balance these goals with a bias for initiating response actions necessary or appropriate to
eliminate, reduce, or control hazards posed by a site, as early as possible. EPA will
promote the responsiveness and efficiency of the superfund program by encouraging
action prior to or concurrent with conduct of an RI/FS as information is sufficient to
support remedy selection.” (Emphasis added)

EPA collects data in a phased approach, collecting the information we need to support
the decision at hand. Specifically, EPA conducts the key scientific investigations required to
select a remedy, then identifies and gathers such additional data as may be necessary to refine
the remedy. This approach allows EPA to identify and immediately address the greatest risks
posed by contaminated sites without delaying implementation of the cleanup remedy.

The Stauffer Chemical Plant site in Tarpon Springs, Florida, contains unknown amounts
of buried air reactive materials (materials which might catch fire upon exposure to air) and shock
sensitive (explosive) materials. During the remedial investigation of the site, under EPA’s
direction, Stauffer conducted numerous tests of area groundwater quality, depth, and flow
direction necessary for implementation of the containment remedy. Subsequently, EPA
identified containment, rather than excavation, as the most appropriate long-term solution to
protect human health and the environment, and determined that further on-site and off-site study
to further characterize site conditions could proceed concurrently with the remedial design.

Because of community concerns regarding the containment remedy, EPA withdrew the
Consent Decree for Remedial Design and Remedial Action prior to its entry by the federal
district court. Instead, EPA signed an enforceable agreement with the responsible parties to
conduct additional studies at the site to further characterize site geology and groundwater flow to
ensure long-term protectiveness of human health and the environment over the life of the
remedy. These studies are ongoing and are expected to be completed by early 2002.
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Question 4: During the hearing, it was indicated that Mr. Bob Martin did not provide testimony
to the Subcommittees in accordance with the instructions put forth in his letter of invitation since
he was informed by the Office of Congressional Affairs that his testimony or joint testimony
would be prepared for him. This discussion occurred on September 22, Prior to this
discussion, during this discussion, or at any point after this discussion, did you or any other
employee of EPA tell or indicate in any manner to Mr. Martin that he was not allowed to
provide a separate written statement and testimony to the Subcommittee?

Amnswer: It is common Agency practice 1o prepare joint congressional testimony for multiple
EPA witnesses appearing together. Joint testimony is not intended to prevent witnesses from
testifying, rather it is more efficient and a better use of Agency staff resources to prepare one
written statement that addresses hearing issues than prepare duplicative testimony. This
common practice was described in detail to Mr. Martin more than a week before the hearing. 1
am not aware of any instance where Mr. Martin was prevented from providing testimony to the
committee.

Question 5: Is Mr. Bob Martin considered to be a employee of the Office of Solid Waste and
Remmediation(sic) who is subject to your authority as Assistant Administrator of that office?
Assuming adequate grounds, could you fire Mr. Martin? Can you determine or recommend the
budget level for Mr. Martin’s office?

Answer: Mr. Bob Martin is a career employee of the Office of Solid Waste and Emergency
response and, as such, is subject to the same requirements as other career civil servants. Hired as
a non-supervisory environmental protection specialist in 1992, Mr. Martin, who remains in this
same title, series, and grade, is subject to the requirements of federal and Agency conduct and
discipline policies as well as to the Agency performance management system requirements,
detailed in each employee’s performance standards. As reflected on his official position
description cover sheet, Mr. Martin has, since the inception of his employment, been designated
as a management official, as defined by Title VII of the Civil Service Reform Act. Management
officials actively participate in shaping and interpreting the organization’s policies, but are not
supervisors of Federal employees.

As with any employee in my organization, I am responsible for taking appropriate
corrective action when an employee’s misconduct, delinquency, carelessness, or negligence are
such that a separation from the service must be effected in order to promote the efficiency of the
government. Likewise, as his supervisor, I am responsible for correcting any performance
deficiencies.

In response to your question concerning the level of my involvement in determining the
budget level for Mr. Martin’s office, the fiscal year (FY) 2001 budget for this function was
developed as part of our standard process for allocating resources across the Office of Solid
Waste and Emergency Response. As a starting point, my staff looked at the actual expenditures
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for this function in FY2000 and met with Mr. Martin and staff to explain the numbers and to
give him an opportunity to identify other needs. In FY2000. direct funding for the OSWER
National Ombudsman function, in Headquarters, was $500,000 (primarily staff salary, grantees,
travel and hearing expenses). For FY2001, OSWER has budgeted more than $900.000 to
directly support the ombudsman function. This represents a significant, almost two-fold,
increase over allowances allocated for National Ombudsman investigations in previous years.
The budget increase provides funding for an additional full-time staff person, two additional
intemns, a consultant, and more travel.

I would like to point out that historically, in all cases when the need has arisen, additional
funds have been provided to the ombudsman function. In addition, the Ombudsman, depending
on the site and issues under review, has accessed the technical expertise of EPA’s professional
staff resources, such as the Office of Emergency and Remedial Response, to supplement his
investigative efforts. Because these needs vary from year to year, it is difficult to predict the
nature and amount of these supplemental needs. In addition to the OSWER National
Ombudsman, there is a strong Regional Ombudsman network, with a counterpart in each of the
ten EPA Regional Offices. This network is available and fully funded.

Question 7: Congress originally provided that the Office of the Ombudsman report to the
Administrator of EPA. Do you think the Office should retain this original statutory mandate? If
not, why?

Answer: The Resource Conservation and Recovery Act (RCRA) did not/does not statutorily
mandate that the Office of the Ombudsman report directly to the Administrator of EPA. The
RCRA statute simply states “The Administrator shall establish an Office of Ombudsman, to be
directed by an Ombudsman.” Further, the House Committee on Energy and Commerce report
(Rept. 98-198, May 17, 1983) which accompanied H.R. 2867, reiterates that “The Committee ...
has adopted a provision establishing, within the Agency, the Office of Ombudsman.” Because
Congress did not specify/direct where the Ombudsman Office should be located within the
Agency, we believe Congress felt it was best left to the Administrator’s discretion.

Question 8: You state that many people don’t know how to get information on solid and
hazardous waste programs or are frustrated by program complexities. Why have EPA personnel
failed to provide easy access to this information? How many employees work in providing
information to the public on solid and hazardous waste sites on a full-time, permanent basis?

Answer: Former Assistant Administrator Timothy Fields, Jr.’s statements in his written
testimony that members of the public and regulated community may either not know how to get
information or may feel frustrated in their attempts to cope with the complexities of these
programs were made in an effort to explain one of the numerous capacities the Ombudsman may
be called upon to serve in by the public. This statement was made to convey that during the

3
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initial years of the Ombudsman program, most of the assistance sought by the public was for
help understanding the complexities of the relatively new hazardous waste cleanup programs.
Over time, the Agency has worked hard to develop and put in place mechanisms to help the
public and the regulated community understand these programs. As such, the function of
Ombudsman has evolved and now is focused primarily on other activities.

The Office of Solid Waste and Emergency Response continues to work to provide
interested parties with easy access to information. We maintain the EPA RCRA, Superfund &
EPCRA Hotline which is a publicly accessible service that provides up-to-date information on
several EPA programs. The Hotline responds to questions on the Resource Conservation and
Recovery Act (RCRA) which includes th= Underground Storage Tank (UST) program; the
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA or
Superfund); the Oil Pollution Act (OPA); the Emergency Planning and Community
Right-to-Know Act (EPCRA); and the accidental release prevention provisions of the Clean Air
Act (CAA). The Hotline offers information to a broad audience including consultants,
manufacturers, members of trade associations and environmental organizations, lawyers, health
professionals, state and local government representatives, citizens, and other callers with diverse
backgrounds and varying degrees of regulatory knowledge. The Hotline's automated message
system supplies information on hot regulatory topics and directs each caller to the appropriate
Hotline program area. Last fiscal year the Hotline received over 85,000 calls.

Callers can speak to a Hotline staff member who specializes in the RCRA/UST or the
EPCRA/Superfund/OPA/CAAL12(r) regulations. The Hotline's team of Information Specialists
relies on federal regulations and various forms of EPA guidance to provide quick, accurate
Tesponses to questions on these regulatory programs. Hotline employees do not answer
questions which require interpretation of EPA regulations or policies, demand legal analysis,
involve unresolved issues, or pertain to state-specific requirements. Such questions are referred
to the appropriate EPA office, federal or state agency, or other source. In addition, every month
the Hotline compiles frequently asked regulatory questions for which EPA has provided answers
and prepares them in a question and answer format. These questions and answers are then
published in the Monthly Hotline Report. Reports also contain summaries of Federal Registers
and publications. Parties interested in ordering EPA publications pertaining to any of the
Hotline's program areas can speak to a Document Specialist. :

EPA has done much to promote electronic accessibility to information. EPA makes a
wide variety of resources available via the Internet through the Office of Solid Waste and
Emergency Response Home Page. On the home page one can find the RCRA, Superfund &
EPCRA Hotline Guide to Electronic Resources, which provides information on EPA's
public-access Internet servers, bulletin board systems, and electronic mailing lists. The Guide
also provides instructions for subscribing to the Hotline to receive automatic updates on
regulations and program information. EPA also maintain the RCRA Online database which
enable users to locate documents that cover a wide range of RCRA issues and topics.
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Many times, for people living near Superfund sites to be well-informed and involved in
decisions concerning sites in their communities, direct personal contact with an EPA staff
members works best. Through years of implementation of the program, EPA has determined
that early and meaningful community involvement in the cleanup decisions is important in order
to have a successful Superfund site cleanup. On-Scene Coordinators, Remedial Project
Managers and Community Involvement Coordinators work with community members to ensure
they understand what Superfund activities being conducted at a site and how the community can
participate in the process. Each year, EPA staff members conduct hundreds of public meetings
and door-to-door visits, and distribute thousands of fact sheets to communities. Many times
EPA establishes a satellite office near a Superfund site to ensure community members have easy
access to Regional staff. Some Superfund sites have non-English speaking populations
surrounding them. In these cases, EPA translates public information documents into the
languages of the people living near the site and provides interpreters at public meetings.

EPA also provides communities with independent technical assistance so that they are
better able to meaningfully participate in cleanup decisions. The Technical Assistance Grant
(TAG) program and the Technical Outreach Services for Communities (TOSC) program are two
examples of this effort.

Question 15: If the Office of Ombudsman decides to schedule a public meeting, is the
Ombudsman required to get clearance within the Agency? If so, from whom?

Answer: Currently the Ombudsman is not required to get clearance within the Agency if he
decides to schedule a public meeting. Subsequent to the October 3, 2000 hearing, the Agency
made available for public comment the draft “Guidance for the National Hazardous Waste
Ombudsman and Regional Superfund Ombudsmen Program.” In this draft guidance the Agency
is taking the approach that the Ombudsmen are generally precluded from investigating an issue
or dispute which is in litigation, i.e., pending before a court unless concurrence is first obtained
from the Assistant or Deputy Assistant Administrator for the Office of Solid Waste and
Emergency Response or the appropriate Regional or Deputy Regional Administrator. The
presumption is that Ombudsmen should not take action on an issue or dispute which is in
litigation since that issue is in the hands of an independent tribunal for decision, as provided for
by the relevant statute. In addition, the public has access to that tribunal to raise setious
concerns. This approach also avoids creating the false impression that the Ombudsman’s office
is an alternative forum for arguing controversial issues, which would result in confusion,
inefficiency, and potentially conflicting statements about the Agency’s position.

It should be noted that this presumption against investigations weuld apply to an “issue
or dispute” that is before a court for consideration. Thus, the fact that a site or facility is in
litigation does not necessarily mean that the Ombudsman should refrain from conducting an
investigation of all issues arising at that site or facility. For instance, if the issue before a court
is the authority of the Agency to get access to a piece of property, that would not create a
presumnption against an investigation of alleged deficiencies regarding remedy selection.

I want to make it clear that the guidance is a draft. and until finalized, does not affect the
current Ombudsman program. In addition, I assure you that we have no intention of making the
guidance effective while it is out for public comment.
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% 2 WASHINGTON, D.C. 20460
g
February 12, 2001
TO: Michael Shapiro
Acting Assistant Administrator, OSWER
FROM: Robert J. Martin 3I™M

National Superfund and Hazardous Waste Ombudsman

SUBJECT:  National Ombudsman’s Response to House Commerce Committee Quésiions

I am writing in connection with your Office’s request for me to respond to questions from
Members of the Subcommittee on Finance and Hazardous Materials and the Subcommitiee on
Health and the Environment following the Getober 3, 2000 hearing. The following are the
factually accurate answers to the questions you assigned to me {(attachment 1):

10. The relevant statute which created the Office of the Ombudsman has expired. Since the
expiration of the statute, what changes, if any, have been made with respect to the procedures
under which the Office of the Ombudsman operates? For example, the stawute (42 US.C. 6917}
directs the Ombud. o make rec ions directly to the EPA Administrator. Can the
Ombudsman still make any report or recommendations directly to the Administrator? [f not,
please describe what clearances the Ombudsman would have to obtain before making any
recommendation or report to the Administrator.

Answer: One (1) week after my receipt of a subpoena to testify before a Federal Criminal
Grand Jury related to the Times Beach, Missouri Ombudsman case in September
1997, the Office of Ombudsman was abolished by Acting Assistant Administrator
Tim Fields (Attachment 2). In February of 1998, Acting Assistant Administrator
Fields signed a policy directive for my activities that severely constricted my
Ombudsman procedures, which were in place over several years (attachment 3).

On January 3, 2001, the EPA Management published the proposed Guidelines for
the National Ombudsman and the Regional Ombudsman in the Federal Register
which would further constrict my functioning as a real Ombudsman at EPA
{Attachment 4).

11. When was the last time the Ombudsman met with the Administrator of EPA? What was the
complaint, issue, or grievance that was discussed.

Answer: Never.
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12. When was the last time the Ombudsman made any report or recommendation directly to the
Administrator of EPA? What was the content or subject matter of this report or recommendation?

Answer: Never,

13. Please indicate how many public complaints, grievances, and concerns have been received by
the Office of the Ombudsman over the last five years. Please indicate whether these concerns,
complaints, or grievances show any patiern or commonatities.

Answer: The Ombudsman has received appraximately 15,000 complaints, grievances and
_concerns in the past five (5) years. These complaints, grievances and concerns
show a pattern that (1) EPA doesn’t listen, (2) EPA shows no compassion, (3) EPA
is not thorough, (4) EPA is less than forthright in dealing with the public and private
sectors.

14.  Please describe the principal functions of the Office of Ombudsmar as it functions today. We
understand from reading your lestimony that the main functions of the Office of the Ombudsman
are to receive concerns, gather information, and investigate and mediate disputes. Please provide
us with more specific information in this regard, including:

a Is there any hotline set up for people to call at EPA or within the Office of the
Ombudsman. If a hotline operates outside of the Office of the Ombudsman, how
and on what basis are calls or inguires referred to the Office?

Answer: The toll free hotline number for the Ombudsman is 1-800-262-7937. There
are separate hotlines which are operated under the control of EPA
M and EPA gement shares complaints with the Ombud,
at their discretion. The principal EPA management official responsible for
the Superfund hotlines is the Superfund Dircctor (OERR), Mr Steve Luftig.

b. When the Ombudsman receives a concern, complaint, or grievance, how does
the Office and your Office decide how it will be handled, e.g., whether ta
investigate the concern, complaint, or grievance firther, or whether to dismiss or
mediate the dispute, or to otherwise seek resolution among the parties.

Answer: Please see attachment 3 [Memo dated February 27, 1998 describing the
present policy outlined by (then) Acting Assistant Administrator Fields].

15. Ifthe Office of Ombudsman decides to schedule a public meeting, is the Ombudsman reguired
to get clearance within the Agency? If so, from whom?

Answer: The Ombudsman must get clearance from the Assistant Administrator of the Office
of $olid Waste end Emergency Response (OSWER) and/or the Deputy Assislant
Administrator of the OSWER. Specifically, travel must be approved and the
Assistant Administrator and/or the Deputy Assistant Administrator must contract
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for a room, court reporter, publicity for the event, ete,, since I have no management
authority to supervise resources.

16. Do you believe the Ombudsman statute should be re-authorized? If yes, how would you
change (improve upon, expand, reduce) your current job description?

Answer: Yes, the Hazardous Waste and Superfund Ombudsman Office should be
reconstituted and reauthorized consistent with HR.3656 for a period of ten (10)
years. Moreover, the legislation to reauthorize the Office of Ombudsman should
include, at 2 minimum:

* Re-establishment of the Office of Ombudsman;

* Allocation of resources under the control of the Office and as
defined by the Office, to implement the function;

* Authorization to perform duties consistent with the IRS
Ombudsman function, already established by Congress.

Attachment 1-OSWER Request to Ombud to Answer selected Questions from Committes on
Energy and Commerce.

Attachment 2-Document dissolving the Office of Ombudsman and Martin’s Response.

Attachment 3-Present Policy Enacted by Acting Assistant Administrator Fields, February 28,
1998,

Attachment 4-~Canton Repository, February 11, 2001, “New Guidelines for Ombudsman Crucial
for IEL.”

cc:  Administrator Christine Todd Whitman
Acting Deputy Assistant Administrator Steve Luftig, OSWER
Acting Deputy Assistant Administrator Devereaux Barnes, OSWER
Special Assistant Caroline Previ
Congressional Affairs
+ US House Energy and Commerce Commiltee
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Attachment 1

January 12, 2001

Note

From: Caroline PrevW

To: BobMartin .

In mid-December, I provided your staff with a copy of the letter from Congressman
Oxley transmitting the follow-up questions from the October 3,2000 House Hearing (attached).
[’'m now starting to draft responses to the questions. There are several questions that only you
and your staff can answer, specifically, questions 10, 11, 12,13, and 14. Of course, your input
on the other questions would be greatly appreciated. We need to get our response over to the
Hill as soon as possible. Please let me know ASAP, how soon you can provide me your draft
responses.

Attachment
cc: Tim Fields

Mike Shapiro
Spencer Haynes
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Assistant Administrator Timothy Fields, Jr.
Dffice of Solid Waste and Emergency Response
Urited States Environmental Protection Agency
1200 Pennsylvania Avenue, N.'W. .
Washington, D.C. 20460

Dear Assistant Administrator Fields:

On Qctober 3, 2000, you testified before the Health and Environment Subcominittee and the

Subvommittee on Finance and-Hazardous Materials concerming _-"}he Roje.of thg Eaviropmental
Protection Agency (EPA) Ombudsman in Addressing Local Concems.”. As-part of our veview of
this matier, we would request that you provide responses te the following questions by-December
22,2000

(1) Residents around the Stauffer Chemical plan site in Tarpon Springs, Florida have been
concerned that EPA has advanced a decision concerning remmediation of the site without
conducting critical hydrogeological studies. EPA claimed these studies have always been
planned as part of the design phase of the remedy for the Stauffer site. Is it standard
pracedure for EPA to first pick a remedy and thea conduct the necessary scientific studies?
{fnot, what particular conditions at the Stauffer site warranted the above-mentianed process?

(2) On Febraary 29, 2000, Chairman Bilirakis submitted a request for a list of all Superfund
tiabilities held by the primary responsible party (PRP) responsible for cleanup ofthe Stauffer
site. As of the date of this letter, a response has not beenreceived. Please provide a response
to this request or a specific date by which a response will be received.

(3) Your statement of Qctober 3, 2000, took credit for changing a failed "mound and czp”
remedy at the Shattuck Superfund site. How doss the decision with respect to Shattuck
affect other sites, such as Stauffer, in which the-same remedy has been proposed” [n hght
of the action taken at Shaituck, does EPA plan to comprehensively review all other "mound

and cop" remedies? If not. please explain. Please also indicate any applicable criteria or

- other conditions which affected the decision 1o change the "mound and cap” remedy at

Shattuck.
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Assistant Administrator Timothy Fields, Ir.

Page 2

{4y During the hearing, it was indicated that Mr. Bob Martin did net provide testimony 0
the Subcommittees in accordance with the instructions put forth in his letter of invitation
since he was informed by thé Office of Congressional Affairs that his testimony or joint
testimony would te prepared for him. This discussion occurred sn September 23, Prior
to this discussion, during this discussion, or at any point after this discussion, did you or any
other employee of EPA tell or indicate in any manner to Mr. Martin that he was not allowed
to provide a separate written statement and tesiimony 1 the Subcommittess?

(5) Is Mr. Bob Martin considered to be an employee of the Office of Selid Waste and
Remmediation who is subject to your authority as Assistant Administrator of that office?
Assuming adequate grounds, coutd you fire Mr. Martin? Can you determine or recommend
the budget level for Mr. Martin’s office?

(6) Please indicate on what specific matters the EPA Ombudsman is required to obtain prior
approval from your office, or from any other office within EPA. Please indicate how any
requirements for prior approval of Ombudsman actions are consistent with the intent of the
statutory law which initially created the Office of the Ombudsman.

{7) Congress originaily provided that the Office of the Ombudsman report to the
Administrator of EPA. Do you think the Office should retain this original statutory
mandate? [{not, why?

(8) You state that many people don’t know how o get information on solid and hazardous
waste programs or are frustrated by program complexities. Why have EPA personne! failed
to provide easy access to this information? How many employees work in providing
information to the public on solid and hazardous waste sites on a full-time, permanent basis?
How many employees work in the National Ombudsman Office on a full time, permanent
basis?

{9} Your statement indicates that the Ombudsman is not to advocate for aparticular outcome

at a site being investigated or to advocate with regard to a particular complaint, but that the

Office should primarily focus on the Agency’s procedures and how citizens and other

interested parties are treated under those procedures. I during one of the Qmbudsman’s

investigations, this Office uncovered symething seriously wrong = gotin progedute. butin . en

substance ~ A0S your statement mean that the Ombudsman is powerless 1o de anyihing

Zbout it7 1f the Office is not powerless, please describe wiial actions the Ombudsman QOffice

is atiowed to take with respect to 2 proposed remedy or a specific complaint with respect to
z selectad remedy.

(10) The relevant statute which created the Office of the Ombudsman has expired. Since
the expiration of the statute, what changes, if zny, have been made with respect to the
procedures under which the Office of the Ombudsman operates? For example, the statuie
(42 U.S.C. 6917) directs the Ombudsman 0 make recommendations directly o the EPA
Administrator. Can the Ombudsman still make any report or recommendations directly to

Al
O
oM

Y

P
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Assistant Administrator Timothy Fields, Jr.
Page 3

the Administrator? If not, please describe what clearances the Ombudsman would have to
obtain before making any recommendation or report to the Administrator.

(11) When was the last time the Ombudsman met with the Administrator of EPA? What Y whb
was the complaint, issue or grievance that was discussed?

(12) When was the last time the Ombudsman made any report or recommendation directly
to the Administrator of EPA? What was the content or subject matter of this report or i +*
recommendation?

(13) Please indicate how many public complaints, grievances, and concerns been received i‘«*
by the Office of the Ombudsman over the last five years. Please indicate whether these ¥ &
concerns, complaints, or grievances show any pattern or commonalities.

(14) Please describe the principal functions of the Office of Ombudsman as it functions™
today. We understand from reading your testimony that the main functions of the Office of *
the Ombudsman are to receive concems, gather information, and investigate and mediate
disputes. Please provide us with more specific information in this regard, including:

(a) Is there any hotline set up for people to call at EPA or within the Office of the
Ombudsman. Ifahotline operates outside of the Office of the Ombudsman, how and
on what basis are calls or inquires referred to the Office?

(b) When the Ombudsman receives a concerm, complaint, or grievance, how does -
that Office and your Office decide how it will be handled, e.g., whether to investigate N ’
the concerm, complaint, or grievance further, or whether to dismiss or mediate the
dispute, or to otherwise seek resolution among the parties.

(13) If the Office of Ombudsman decides to schedule a public meeting, is the Ombudsman '\ .
required to get clearance within the Agency? If so, from whom? o _,\:i\y

(16) Do vou believe the Ombudsman statute should be re-authorized? If yes, how would Qt"’n
you change (improve upon, expand, reduce) your current job description? _\'\,,3}{
: [
Thank you for your assistance in this matter. If you have any questions regarding any marter
involved in this request, please do not hesitate to contact Mr. Robert Meyers or Mr. Amit Sachdev
of Committee staff at (202) 225-2927.

Sincerely,
N
' ( e
Mic¢hael G. Oxley Michael Bilirakis
Chairman Chairman
Subcommittee on Finance Subcommittee on Health

and Hazardous Materials and Eavironment
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Attachment 3

SUBJECT: Clarification of Responsibilities of Ragional Superfind
Ombudsm:n and Headquarzers ..a.z' ous Waste Omoudsman

/
FROM: L'mothy Fleids, Ir. «/pzz/

Acting Assistant Ad:mms—am
TO: Waste Management Division Directors
Regions [-X

Since the appoinament of the initial team of ten Regional Superfund Ombudsmen in
March 1596, there has been some confusion abour the respective, and sometimes overiapping,
roles of @ie Regional Ombudsmen and the Headquarters Hazardous Waste Ombudsman, Bob
Martin. [ am hopeful thar the following clarificadons will help reduce misunderstanding and will
help increase the eficiency of the activites of soth the Headquarters Ombudsman and the
Regional Sugerfund Ombudsmen.

QOSWER initially established the Headquarters Ofifics of Ombudsman in May 1986, uncer
the authoricy of the HSWA amendments of RCRA, “to recsive (and provide assistance with
cespect to] individual complaints, grievancss, requests for information submitted by any jerson
with respect o (HSWA or RCRAL™ As originally eavisioned, the Headquarters RCRA
Ombudsiman was to collaborare with tea Regional RCRA Ombudsmen. However, these
Regional RCRA counterparts did not remain fully operational. Subsequentdy, OSWER expanded
the Headquarters Ombudsman function to include Superfund issues.

In Qctober 1995, the Administrator announced 2 set of Superfund Adminiszadve
Reforms, including the creation of a new position in 2ach Regional Office ~ the Regional
Saperfind Ombudsman. This initiative was in resgonse (0 the need 1 provide increased and
@ore direct accass by stakeholders to the Regional Superfund programs. All Regional
Administatars responded in 2 positive manner to this reform and appointed Regional Superfucd
Ombudsmen by March of 1996. Since that dme, 35 eavisioned, all cn Regional Ombudsmen
have served a5 goiats of cantact for the pubiic and have helped resolve stakeholder concemas.

For the past two years, the Regional Ombudsimen have attempted to collaborate with die
Headquarters Ombudsman. During this time, however, there bas Sesn some misunderstanding as
ta the reszecdve roles and responsibilides of the Regional and Headguarters Ombudsmen, and
thers exists the potential for conflicting or duplicacive acticns by the Ombudsmen. With input



, Of course, some <C of oth scsitions. For axar
‘onai and readuuare-s Omeuds r e, and provide assistance &
; levances, requests or ‘ciormation submired Dy any person. The follcwv
&*n e GSWER “Hazardeus Waste Ombudsman Handbaok™ will also serve 1o cler
ccmmen roies of toth the Regional and Headquarters Ombudsmea:

Thre ...Ombudsman must exhibir total objectivity in order to resolve differences servean
citizens, the regulared community and EPA. While striving to be objestve, the
Ombudsman must remember that he or she is part of EPA’s mission and thus, must werk
within EPA’s system to address problems rather than standing apart

and critcizing the Agency...

It must be emphasized that the Orbudsman lacks the legal authority to reverse or medify
any program decision or actions, either those already taken or those that may Se ke in
the fiture...

[t is important to emphasize that the Ombudsman will sot be an ‘advocate’ for ke
Agency or the public. He or she is not a substirute for the normal appeal process.

Within these accepted boundaries, the Regional and Headquarters Ombudsmen will te
able 1o provide additional access to citizea concerns and information requests and thereby help
the public better understand and participate in the Superfund procass.

According o protocois deveioped by the Regional Superfund Ombudsmen over the past
o vears, the Regional Ombudsmen will serve as the primary sourcs of response [0 citizea
complaints and requests for information or assistance, whether these citizen contacts come first
to the Regional or to the Headquarters Ombudsman. Al Superfund-related contacts o the
Headquarters Ombudsman will inidally be forwarded to the appropriate Regional Ombudsman.
The Headquarters Ombudsman will take the lead on only those maior Superfund matters which
the Regional Superfund Ombudsman recommends as nationally significant matters and after.
Soncurrance by the Assistant Administrator 9f O In addition, the Headquarters
Ombudsman Will continue take the lead in responding o citizen concerns and information:
requests related to the RCRA program.

The Headquarters Ombudsman will also, on at least a quarterly basis, advise the Regional
RCRA and Superfind staff of progress on any maners'he or she is handling. The Headquarers
Ombudsman will always give the appropriate Regional hazardous waste program staff advance
zotice of Regional visits that the Headquarters Ombudsman plans to make.

I betieve that this clarification of the roles and respousibilitfes of the Regional Superfund
Ombud.sme'1 and the Headquarters Hazardous Waste Ombudsman will help increase the
sency of all these ocsmons I we‘come your comuments on this memorandum and your

TR Teraiicn of thase ungerant faits

-z Ragional Superfund Ombudsmen. Ragions I-X

cuarers Hazardeus "Waste Om
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“ _Attachment 4

New guidelines for ombudsmen
crucial for IEL

By PAUL M. KRAWZAK Copley Washington correspondent

WASHINGTON —- For the past 16 years, communities unhappy with
decisions the U.S. Environmental Protection Agency made about local
hazardous waste sites have tumed to the national ombudsman in the EPA’s
Superfund office.

Many say the office has played an invaluable role as a check on controversial
and possibly flawed plans on how to clean up toxic Superfund sites and other
landfills that could affect the health of hundreds or thousands of people.

Now, some say, the independence, credibility and effectiveness of the
ombudsmen are threatened by new guidelines proposed by the EPA.

Critics say they could cost the public a crucial independent voice by, for
example, letting the EPA decide if the national ombudsman has jurisdictions
and keeping the ombudsman out of sites where lawsuits have been filed.

Had the guidelines been in place in 1998 when Lake Township area residents
asked for the ombudsman to review cleanup plans at the Industrial Excess
Landfill, the guidelines would have made it more difficult to initiate and
conduct an investigation, said Hugh Kaufman, former chief investigator for
Ombudsman Bob Martin.

“We would not readily have been able to hold hearings and do what we did,”’
Kaufman said.

The ombudsman can’t overturn or modify EPA decisions. But he can make
recommendations, suggest changes and identify problems with EPA plans.

Even without the proposed guidelines, the ombudsman’s office has had to cut
back on its work, and that has affected communities with Superfund sites,
including Lake Township.

Martin opened the investigation at Lake’s toxic landfill in early 1999. He
suspended it late last year, saying the EPA’s reassignment of Kaufman to other
duties deprived him of the manpower needed to continue.

Threaten independence
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But the new guidelines could threaten the most crucial aspect of the office —
its independence.

“The ¢rux of this is independence,”’ said Dean Gottehrer, who is reviewing the
guidelines for the U.S. Ombudsman Association, which represents governrnent
ombudsmen.

In order for an ombudsman to be effective, Gottehrer said, “‘nobody can
instruct the ombudsman what to investigate and what not to investigate, how to
conduct an investigation, whom to interview, whether to hold public meetings,
whether to record interviews or meetings, what to put in public reports, things
of that sort.””

The 15-page guidelines say the ombudsman will be “free from actual or
apparent interference in the legitimate performance of his/her duties.”

But Gottehrer, whose office is preparing a letter asking the EPA to withdraw
the guidelines, said they actually create loopholes allowing EPA officials to
suppress investigations and criticism.

Not so, according to Michael Shapiro, acting assistant administrator of the
EPA’s Office of Solid Waste and Emergency Response, which oversees the
ombudsman. He said the guidelines are needed to clarify the ombudsman role,
but will preserve his independence.

Setting up structure

“What has happened over time is the nature of the work of the ombudsman has
evolved past what any previously existing agency guidance dealt with,”
Shapiro said. “As a matter of good government, we felt it was important to
articulate a framework ... consistent with the intent and nature of the
ombudsman function, but at the same time allowing everyone o understand
what parameters governed the ombudsman operation.””

Congress passed a law creating the ombudsman in 1984 but did not renew the
law when it expired in 1989. The office has continued to exist under the
authority of the EPA, an agency that reports to the president.

Late last month, two lawmakers announced plans to introduce another law
giving the ombudsman congressional authorization.

Gottehrer believes the provision in the guidelines with “the greatest potential of
compromising the ombudsman’s independence’” is one that gives regional
ombudsmen authority to investigate regional matters and puts the EPA in
charge of resolving disputes between the national and regional ombudsmen
over jurisdiction.

The EPA created the regional ombudsman office in 1995 and appoints
ombudsmen in each of the agency’s 10 regions. Unlike the national
ombudsman, the regional ombudsmen report to regional EPA officials.
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The guidelines say the regional ombudsmen are “situated to serve as the first
point of contact for members of the public’’ and will concern themselves with
matters that fall within the territorial boundaries of the region.”

[f the matter “involves a nationally significant issue, the regional ombudsman
should consult with the national ombudsman about who is best suited ... to take
the lead on the inquiry.”

And in “rare situations when there is not agreement,”” the EPA steps in to
resolve the dispute.

EPA encourages national and regional ombudsmen to cooperate but, “right
now, there is no process for resolving” disputes, Shapiro said.

But Gottehrer sees a potential for a regional ombudsman to insist on going to
the EPA with any case where an inquiry by the national ombudsman could
embarrass the EPA.

EPA’s potential veto

“A regional ombudsman could prevent the national ombudsman from
investigating just about anything,’’ Gottehrer said.

That also concerns Danielle Brian, executive director of the Project ou
Government Oversight, which sent a letter to President Bush.

The guidelines “subordinate the national ombudsman below the regional
ombudsmen,”’ she said.

By limiting the national ombudsman’s ability to get involved in regional cases,
you keep him out of virtually all cases, she argues.

“You rarely find a Superfund site that is going to affect the entire nation. By
definition, they are regional issues,’” she said. “It’s a very blatant effort on the
part of people who are hostile to {(Martin’s) office to remove what vestiges of
power he has.”’

The guidelines also make it more difficult for the ombudsman to hold public
meetings, a key investigative tool for the office, according to Gottehrer.

“Because he doesn’t have subpoena power, he needs to be able to hold public
meetings and ask people to come to them and address’” questions.

No legalities require people to attend, but those who are invited and don’t show
up become conspicuous by their absence.

“It’s a kind of sifting of evidence in public,”” Gottehrer said.

Shapiro said the guidelines do not prevent the ombudsman from holding public
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meetings.

But they do require him to get permission to hold a meeting if it will address an
issue that is in litigation or is the subject of active negotiations to settle a
dispute.

They also require the ombudsman to “consult’” with EPA officials and provide
details on the benefits and agenda of a meeting before it can be held.

Gottehrer said that requirement could lead to a situation where the ombudsman
backs off from a meeting because officials are antagonistic toward it.

“If you're forced to consult and explain, say why you need to have this
meeting, that may prove to be a barrier in having it,”” he said.

Lawyers in, ombudsman out

Kaufman believes the guidelines threaten the ombudsman’s independence and
ability to do his job other ways.

For example, he points to a provision saying the ombudsman “will avoid
involvement in activities which might unduly impede ongoing legal
proceedings.”

Kaufman said that’s a “big problem’’ because the most important cases
investigated by an ombudsman are often in litigation.

The EPA’s Shapiro said even if some issues at a site are under litigation, others
may not be, and could be investigated by the ombudsman.

But he added that the “public may have to get an ombudsman involved earlier
in certain situations ... in order to get the benefit of their invelvement and avoid
the potential that they could be restricted later” by lawsuits.’

Sharan Lee Levine, spokeswormnan for the American Bar Association’s
ombudsman standards, hasn’t had a chance to thoroughly review the EPA
proposal. Based on a cursory review, she said, the ABA may have some
“issues’” with the plan, but she added that the EPA has “done a tremendous
amount of work in devising a standard for ombudsmen in the United States.”
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List of EPA National Ombudsman Major Cases

September 27, 2000
Prepared for the House Commerce Committee

Shattuck Chemical Site, Denver, CO-Region VIII-Three EPA National Ombudsman
Hearings were held co-Hosted by Senator Wayne Allard, Congresswoman Diana
DeGette, Mayor Wellington Webb, and Denver City Councilwoman Kathleen McKenzie.
Recommendations were made on October 25, 1999.

Drake Chemical Site-Region ITI-A National Ombudsman Hearing was conducted at the
request of Senator Arlen Specter. Final Recommendations were issued for this site.

Times Beach Site, Times Beach, MO—Region VII-Investigation was initiated in April 1996.
Recomimendations were made to the EPA in December 1996. Investigation requested by
Congressman James Talant. A recorded meeting was conducted with EPA Region VIL

Brio Refining Site, Friendswood, Harris County, TX-Region VI-Investigation was initiated
in 1993 and recommendations were issued in 1996. This independent Ombudsman
review was asked for by citizens, Congressman Tom Delay and Governor Anne Richards
of Texas.

Alberton Train Derailment/Mixed Chemical Spill, Alberton, MT-Region VIII-The first
hearing for the Alberton train derailment case has not been scheduled. The National
Ombudsman is working with Senator Baucus’ staff to conduct a hearing on this matter.
Additionally, the University of Utah, with the oversight of the Environmental Response
Team, has proposed sampling protocols that are currently undergoing public comment. A
hearing is tentatively planned for late October or early November of this year.

Coeur d’Alene Basin/Bunker Hill Superfund site (the Box), ID-Region X-A fifteen hour
hearing was held on August 19%, 2000 co-hosted by Senator Larry Craig (ID), Senator
Mike Crapo, Rep. Helen Chenoweth-Hage and the Coeur d’Alene Tribe.. A hearing in
Washington State is expected to be held in November with the support of Senator Patty
Murray, Senator Slade Gorton, Rep George Nethercutt, the Spokane Tribe and the City of
Spokane local governments.

Industrial Excess Landfill, Uniontown, OH-Region V-One National Ombudsman hearing
was held in January of 1999 at the request of Congressman Sawyer. The National
Ombudsman recommendations are imminent.

Stauffer Chemical Superfund Site, Tarpon Springs, FL—Region IV-Four National
Ombudsman hearings have been conducted on this site since December 1999.
Congressman Michael Bilirakis has hosted all of these hearings.
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Augusta, GA-Region IV-Senator Paul Coverdell and Congressman Charlie Norwood requested
an independent Ombudsman investigation into allegations of loss of livestock and
environmental degradation of farmlands. Currently, parts of the investigation may be
referred to law enforcement officials due to potential criminal acts that may have
occurred in this case,

Marjol Battery Site, Throop, PA—Region III-The first National Ombudsman hearing on this
site was conducted on August 8, 2000 at the request of Senator Arlen Specter, Senator
Rick Santorum and Don Sherwood. Congressman Sherwood co-hosted in addition ‘o the
staff of Sen. Specter and Sen. Santorum.

Waste Technologies Industry, East Liverpool, OH~Region V-At the request of The White
House Council on Environmental Quality, Congressman Dennis Kucinich and
Congressman James Traficant, the National Ombudsman is conducting a review of this
site. The first hearing on this site was conducted on September 23, 2000 and was hosted
by Congressman Traficant. Preliminary Recommendations are due out on or before
Qctober 23, 2000.

Rocky Mountain Arsenal, Commerce City, CO-Region VIII-One National Ombudsman
hearing has been conducted to date with another hearing planned for November 6, 2000.
The hearings are being done jointly with Ray Fatz, Deputy Assistant Secretary of the US
Amy.

Escambia Treatment site, Pensacola, FL-Region TV-At the request of Congressman Joe
Scarborough, an independent Ombudsman investigation has been underway in this
Environmental Justice case. The National Ombudsman was instrumental in the
permarnent telocation of citizens in this predominantly African American community,

McFarland, CA~-Region IX~Senator Ted Kennedy and Congresswoman Maxine Waters
requested an independent Ombudsman review. As a result of Ombudsman
recommendations EPA Region 9 is nearing completion of a three-year multi-million
dollar investigation of McFarland, CA (soil, air and water sampling are being done at the
request of the Ombudsman).
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Ms. Nikki L. Tinsley
Inspector General
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W. (2441)

‘Washington, DC 20460
Dear Inspector General Tinsley:

I am writing to seek clarification for the hearing record of the Subcommittes on Health
and Environment of an exchange of correspondence between Mr. Mark Bialek, Counsel to the
Inspector General and Mr. Michael Shapiro, Environmental Protection Agency’s (EPA) Deputy
Assistant Administrator and a response from Hugh B. Kaufiman of the EPA Ombudsman’s
office. The issue involves a June 5, 2000, Ombudsman hearing held in Tarpon Springs, Florida
with respect to the Tarpon Springs Superfund site where Mr. Kaufiman gave a Miranda warning
while questioning two EPA employees. The relevant portion of the transcript is as follows:

“HUGH KAUFMAN: ... Before Ms. Staes begins, as a result of discussions with the
Inspector General’s counsel, the Environmental Protection Agency, I would like to give you alia
Miranda warning, Ms. Staes. Are you familiar with the Miranda warning. Ms. States. Are you
familiar with the Miranda warning, so I don’t have to read it?

MICHELLE STAES: Please read it.

HUGH KAUFMAN: Okay. You have the right to remain silent. You have the right to
counsel. Anything you may say may be used against you in a court of law. Proceed, Ms. States.

MICHELLE STAES: Again, good afternoon. My name is Michelle Staes, Assistant
Regional Counsel in Region 4, the Atlanta office.”

A short while Iater in the town meeting the following exchange took place between Mr. Kaufman
and a second EPA employee.

“HUGH KAUFMAN: You threatened to walk out.- You can walk out any time you
want.

JOANNE BENANTE: And so I just want to make sure that we get the answers that
people want to hear.
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HUGH KAUFMAN: Ms. Benante, I will also say that I have Miranda’d both of you,
and you all do have the right to remain silent, and you do have the right to walk out, and you can
certainly do so.

Ms. Staes, I'm going to continue with this questioning. Are you familiar with and did
you participate in writing that footnote? It’s a yes or no question, Ms. Staes.”

Subsequently, or September 12, 2000, Mr. Bialek sent the enclosed memorandum to Mr.
Shapiro where he recounted a discussion at a Decernber 9, 1999, meeting with Mr. Kaufian
regarding the use of Miranda or other “advice of rights” warnings. The Bialek memorandum
states: -

“As [ previously informed Hugh Kaufman in a meeting on Decernber 9, 1999, ftisthe
responsibility of the Office of Inspector General {OIG) or the Criminal Investigation
Division of the Office of Enforcement and Compliance Assurance (CID/OECA) (and
implicitly, therefore, not the Ombudsman’s role) to use Miranda or the other “advice of
rights” warnings as set forth in this memorandum. ... I discussed with Mr. Kaufiman that
the Ombudsman has no authority to conduct investigations of potential criminal
viclations or administrative misconduct.”

Mr. Kaufiman sent the enclosed September 20, 2000, response to Mr. Bialek and made the
following statements that differ significantly with Mr. Bialek’s version of the December 9, 1999,
meeting: .

“Atno time during this meeting did you state that the reason you were bringing this up
was because the OIG and/or CID were the only entities that you believed should issue
these warnings. Quite the opposite, you were only concerned that individuals be warned
if there is the slightest chance that the National Ombudsman's Office might have to refer
part of a case it is working on to OIG or other appropriate law enforcement bodies. ...

Let me be perfecily clear: You raised the issue of “advise of rights” warnings and you
came to the meeting with documents discussing that issue to alert us that this is an issue
we must deal with in performing our non-criminal investigatory work. Ihave no first-
hand information why you would misrepresent what occurred at our meeting, but 1 do
have suspicions.”

In regard to this exchange, ] request that you provide responses to the following questions
no later than November 3, 2000:

1. In light of Mr. Kaufinan’s September 20, 2000, response, please have Mr. Bialek
provide further clarification of his discussion with or instruction to Mr. Kaufinan
atthe D ber 9, 2000, ting with respect to Miranda or the other “advice of
rights” warnings. Have there been any further communications, verbal, or written,
between Mr. Bialek or other IG personnel and Mr. Kaufinan or Mr. Martin with
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respect to this subject? If so, please provide any written communications and a
written summary of any verbal communications.

2. At the bottom of the first page the September 20, 2000, memorandum, Mr.
Kaufman states: “It should be noted that subsequent to the individual you referred
to being provided an “advice of rights” warning on June 5, the individual
proceeded to make false, misleading, and inaccurate material statements in the
interview.

Has there been a criminal referral from the Office of the Ombudsman to the
Office of the Inspector General with respect to the false statement referred to by
Mr. Kaufiman?

3 On page 2 of the September 20, 2000, memorandum Mr. Kaufman states:

“As a result of our coordination discussions, I provided you at two
meetings earlier this year, briefings on Ombudsman investigations that I
wanted OIG to work with us on because I was concerned that part of those
investigations could potentially be referred to OIG. You promised me
both times that OIG would follow up and help us. However, you provided
none of the promised help and the only tangible information we have
received from OIG is your September 12, 2000, Memorandum to Michael
Shapiro that misrepresents what occurred at our meeting to improve
coordination between our two offices.”

Please detail all investigatory efforts, if any, the Office of the Inspector General
has made to follow-up on and investigate the two matters on which Mr. Kaufman
wanted the OIG to work with the Ombudsman office. ’

4. On June 12, 2000, an article (also enclosed) appeared in the St. Petersburg Times
which reported that:

“Kaufman said he believes EPA and Stauffer officials deliberately misled
him in a February hearing in which they failed to note the change in
ownership.

Kaufman said he plans to investigate and lay out a potential felony case
against Brian Spiller, president of Stauffer Management, and EPA officials
who Kaufman said continued to list the old ownership. That amounts to
defrauding the government and conspiracy to defraud the government, he
said.
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‘I'm pursuing it,” Kaufinan said, *and at the appropriate time I will turn it
over to the appropriate law enforcement officials.” ”

Does the OIG or the Criminal Investigation Division of the Office of Enforcement
and Compliance Assurance have any guidelines or policies which govern public
statements by its personnel with respect to ongoing or potential criminal
investigations? If so, please provide any such guideline or policy.

Thank you for your cooperation Wi

JOHN D. KLL
RANKING MEMBER

ce:  The Honorable Michael Bilirakis, Chairman
Subcommittee on Health and Environment

The Honorable Michael G. Oxley, Chairman
Subcommittee on Finance and Hazardous Materials

The Honorable Sherrod E. Brown, Ranking Member
Subcommittee on Health and Environment

The Hoporable Bdolphus Towns, Ranking Member
Subcommittee on Finance and Hazardous Materials

Mr. Robert Martin, Ombudsman
U.S. Environmental Protection Agency

Mr. Timothy Fields, Assistant Administrator
Office of Solid Waste and Emergency Response
U.S. Environtnental Protection Agency

M, Hugh B. Kaufman, Senior Engineer/Principle Investigator
Office of Solid Waste and Emergency Response -
U.S. Environmental Protection Agency
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St. Petersburg Times
Copyright 2000

Monday, June 12, 2000
s

Congressman vows to investigate EPA
ROBERT FARLEY

U.8. Rep. Mike Bilirakis and an investigator with the agency's
ombudsman's office cite possible misconduct and deception in dealings
over the Stauffer site.

U.S. Rep. Mike Bilirakis intends to launch a congressional
investigation of the U.§. Environmenta Totection Agency and its
possible interference with the agency's ombudsman's office, according
to the congressman's chief of staff.

The announcement Thursday came three days after two EPA officials
abruptly walked out of a hearing Bilirakis organized to discuss the
latest changes to the cleanup plan for the Stauffer Superfund site on
the Pinellas-Pasco border.

And it came just hours after Bilirakis received a letter from EPA
Regional Administrator John J. Hankinson Jr. to explain the walkout
and offer assurances "there was no intention to offend you or the
public.”

Bilirakis, through an aide, called the letter a "whitewash."

According to Bilirakis' chief of staff, Todd Tuten, Bilirakis
intends to convene a joint subcommittee hearing on the issue before
the Health and Environmental committee, which Bilirakis chairs, and
the Finance and Hazardous Materials committee, chaired by fellow
Republican Mike Oxley of Ohio.

The purpose of the hearing, Tuten said, will be to lock into the
EPA's role and oversight, and possible interference, with the
ombudsman's office and whether the environmental agency is acting in
the public's best interest.

"The failure of EPA to cooperate with the ombudsman's office is a
serious problem," Tuten .said.

Copr. ® West 2000 No Claim to Orig. U.S. Govt. Works
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Although an agency of the EPA, the ombudsman’s role is te provide
.ndependent evaluation of EPA cases. In December, EPA Ombudsman Bob
lartin decided to review the EPA's cleanup plan for Stauffeér. ’

That plan calls for piling and capping 300,000 cubic yards of
:oxic soil on the 130-acre Stauffer site, which was once howme to a
shosphorus-processing plant.

In two previous hearings, the ombudsman's office and the public
iave been highly eritical of that plan.

Last menth, the EPA offered several amendments to the cleanup
’lan. In his letter to Bilirakis, Hankinson stated the amendments
»ifer a moré stringent cleanup level for arsenic and *strengthen the
scientific ingquiry into issues related tc sinkholes and the long-
cerm integrity of the remedy, and accelerate review of the
roundwater aspect of the cleanup.”

Hankinson stated that he spoke to a EBilirakis staffer directly and
chat it was his understanding the EPA representatives would make a
wwief presentation about those changes and then field some guestions
r¢lated to those changes, after which they would be free to leave.

"EPA remains fully committed to working with you and the community
0 address issues related to the site," Hankinson wrote.

Bilirakis aide Christy Stefadouros said the congressman read the
.etter Thursday and “"he feels it is a shame that Mr. Hankinson did
ok attend the meeting. Anyone there would know that the response is
1 complete whitewash.

"Instead of platitudes, Congressman Bilirakis wants to see change
in the EPA's attitude and greater responsiveness to the concerns of
tocal residents,’ Stefadouros said.

On June 5, Hugh Keufman, the ombudsman's chief investigator, askesd
just three questions before the EPA's two representatives, Joanne
3enante, an EPA official from the Region 4 office in Atlanta, and
dichelle Staes, an EPA attorney, walked out, saying they had agreed
o just 10 minutes ¢f questions after their brief presentation.

Kaufman said the EPA's apparent attitude was "spit in Congressman
3ilirakis' eyes and leave before Kaufwan asks the hard guestions.”

All three of Kaufman's guestions were about ownership of
stauffer’s parent company, which changed hands in December. The new

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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ompany, Aventis CropScience USA Inc., along with Atkemix Thirty-
seven Inc., are ultimately responsible to pay for the cleanup,
faufman said, and it is important to know whether thoge companies can
fford it.

Kaufman said he believes EPA and Stauffer officials deliberately
usled him in a February hearing in vhich they failed to note the
shange in ownership.

Kaufman said he plans to investigate and lay out a potential
‘elony case against Brian Spiller, president of Stauffer Management,
ind EPA officials who Kaufman said continued to list the old
swnership. That amounts to defrauding the government and conspiracy
0 defraud the government, he said.

"I'm pursuing it," Kaufman said, "and at the appropriate time I
1ill turn it over to the appropriate law enforcement officials.?

It is unclear, he said, "whether the EPA was incompetent or
/hether they participated in the fraud. . . . . They're either the
1ost incompetent people in government in the history of 35 years I
1ave been in government, or politics is at play."

Mike Kelly, attorney for Stauffer Management Corp., called
{aufman's charge ridiculous and outragecus grandstanding.

#If anything should be investigated, it is the propriety of Mr.
faufman, " Kelly said.

ngtauffer doesn't keep up to date on all the corporate changes of
:hat company, " Kelly said. "Bverything Mr. Spiller testified to was
;0 the best of his knowledge at the time.”

Said EPA spckesman Carl Terry: "I'm not aware of any fraudulent
statements made by the EPA about ownership of the company."

-« INDEX REFERENCES ----

{AMED PERSON: BILIRAKIS, MIKE; HANKINSON, JOHN J JR; TUTEN, TODD; KAUFMAN,
{UGH; KELLY, MIKE

JRGANIZATION: ALCOHOLICS ANONYMOUS
JEWS SUBJECT: Crime and Courts; Political and General News; Crime;

Invironniental News; Environmental News {GCRIM GCAT CRM GENV ENV)

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works Y
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‘The Honorable John Dingell THE INSPECTOR GENERAL
Ranking Member

Committee on Comumerce

U.S. House of Representatives

Rayburn House Office Building

Room 2125

Washington, DC 20515-6115

Dear Congressman Dingell:

This responds to your October 12, 2000, letter seeking a clarification for the hearing record of the
Subcommittee on Health and Environment. The questions you pose relate to correspondence
from my Counsel, Mr. Mark Bialek, to U.S. Environmental Protection Agency (EPA) Deputy
Assistant Administrator Michael Shapiro, as well as a response from the EPA Ombudsman’s
office. I asked Mr. Bialek to provide the enclosed statement responding to your questions.

If you have any further questions or need additional information, please do not hesitate to contact
me at 202 260-3137.

Sincerely,
i * 5 ! .

Nikki L. Tinsley

Enclosure

cc: The Honorable Michael Bilirakis, Chairman
Subcommittee on Health and Environment

The Honorable Michael G. Oxley, Chairman
. Subcommittee on Finance and Hazardous Materials

(XY, RecycleaRecyciable
O_| Printec on paper that conteing
ot S trrmiart i



167

The Honorable Sherrod E, Brown, Ranking Member
Subcommittee on Health and Environment

The Honorable Edolphus Towns, Ranking Member
Subcommiitee on Finance and Hazardous Materials

Mr, Robert Martin, Ombudsman
U.S. Environmental Protection Agency

Mr. Timothy Fields, Assistant Administrator
Office of Solid Waste and Emergency Response
U.S. Environmental Protection Agency

Mr. Hugh B. Kaufman, Senior Engineer/Principal Investigator
Office of Solid Waste and Emergency Response
U.S. Environmental Protection Agency
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0CT 27 2000
OFFICE OF.
MEMORANDUM INSPECTOR GENERAL

SUBJECT: Reply to 10/12/00 letter from Congressman Dingell

FOR: Nikki L. Tmsley

FROM: Mark BialekM &

This responds to Congressman Dingell’s October 12, 2000, letter seeking a clarification for the
hearing record of the Subcommittee on Health and Environment. The questions Congressman

Dingell posed relate to correspondence from me to Deputy Assistant Administrator Michael
Shapiro, as well as a response from the EPA Ombudsman’s office.

As | stated in my September 12 memo to Mr. Shapiro, the purpose of the December 9, 1999
meeting was to discuss the general responsibilities of the Ombudsman and the need for
coordination with the Office of Inspector General (OIG). The “advice of rights”™ issue was a
relatively small part of that discussion.

I recently explained to Dick Frandsen of Congressman Dingell’s staff that I made it absolutely
clear to Mr. Kaufman and his colleague, Mr. Gottehrer, at the December 9th meeting that it is the
OIG and Criminal Investigation Division (CID) which should issue “advice of rights” warnings.
During the course of that meeting, Mr. Kaufman never stated or implied that he believed he
should be able to utilize these warnings. Therefore, the thought never occurred to me to state
explicitly to Mr. Kaufman that the Ombudsman should not use these warnings. The concept
simply never came up. That is why I used the word “implicitly” in my September 12 memo to
M. Shapiro in describing this portion of the Dec. 9™ discussion -- that it was not the
Ombudsman’s role to use these warnings.

I explained to Mr. Kaufman at the December 9* meeting that the reason OIG and CID are the
organjzations which should be using these warnings is that these are the two offices within the
EPA that have the training and experience, as well as the legal authority, to conduct criminal
investigations. I carefully explained to Mr. Kaufman that any potential criminal issue or
allegation must be brought to either the OIG or CID so that these offices could preserve the use
of any evidence obtained from an interview, for a potential criminal prosecution. I explained
that, without the proper use of these “advice of rights” warnings by authorized law enforcement
agencies, individuals could, effectively, be immunized from criminal prosecution. Again, our
conversation focused upon the referral of information from the Ombudsman to the OIG in order
for the OIG to assure that any potential criminal issues could be appropriately and thoroughly
investigated.

intemet Address (URL) ¢ htip://www.epa.gov
Recycled/Recyclable « Printed with Vegetable Ol 8asad inks on Recycied Paper (Minimum 20% Postconsimer)
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If Mr. Kaufman now says he heard something else, his recollection is incorrect, As stated in my
September 12" memo to M. Shapiro, Assistant Inspector General for Management,

John Jones, was also in attendance at the December 9% meeting and can attest to the content of
the discussion reflected above.

Mr. Kaufman was also incorrect in asserting in his September 20" memo to me that 1

“came to the meeting with documents discussing the issue ... .” To the contrary,

1 brought no such documents. Subsequent to the December 9" meeting, Mr. Gottehrer called me
and inguired whether I could provide some materials to them which described these wamings in
more detail than was discussed at the December 9" meeting. I obliged by faxing to Mr. Guttehrer
a publication prepared in the IG community about the appropriate use of these wamings.

T have had subsequent commuunications with Mr. Kaufman and there are e-mails which describe
those communications. In a September 28, 2000, e-mail from me to Assistant Inspector General
for Investigations Allen Fallin, and Mr. Fallin’s Deputy, Emmett Dashiell, I reflected the content
of a telephone conversation I had with Mr. Kaufinan earlier that day, The message read:

Kaufman insists he hasn't heard back from Mike Hill on the investigative
matters he spoke fo Kaufman about many months ago. We should make
sure we're handling this in as expeditious a manner as possible; given the
Congressional f Media interest these days in Ombudsman issues. By the
way, Kaufman promised he will not use "advice of rights” warnings ever
again ~ that he now has the "ruie" from us (my memo to Mike Shapiro)
and will abide by the rule now that he clearly understands what itis . . . .

On October 2, 2000, I sent the following e-mail message to Mr. Kaufman which contained the
results of the above inquiry to Messrs. Fallin and Dashiell:

OIG Special Agent Mike Hill has informed me that he spoke with you
once and you toid him you would be having a meeting with the U.S.
Attorney in Augusta, GA. Mike said he told you he would like to attend
and you agreed fo let him know the time and place. You never calfled

him back. Mike said he left you several voice messages advising you
that he would like to get together with you and hear what you have to say.
Mike's most recent message was left on September 11 and he informed
you that he would be in Washington, D.C. on Sept. 12 - 14. Mike never
received a return phone call.

My understanding is that the Consent Decree in Tarpon Springs hés been
withdrawn. If true, does that mean you don't want fo pursue your allegations

anymore?
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On October 12, 2000, I again e-mailed Mr. Kaufinan because I had not received any response to
my October 2 message. It stated:

| wanted to close the loop on the issue of you using "advite of rights” forms.

My Sept. 12th memo to Mike Shapiro set forth my position on this issue and

you responded in a Sept. 20th memo. You and | spoke on Sept. 28. When

we spoke, you told me that you now understand the rules — as laid

out in my 8/20 memo -- and you had no intention of using advice of rights agam
Also, | haven't heard back from you in response to my 10/02 e-mail. Let meknow.

On October 25, 2000, OIG Special Agent Mike Hill sent Mr. Kaufinan the following e-mail
message:

During our last telephone discussion, you advised that you had information
regarding frauduient activity at Tarpon Springs, FL and Augusta, GA. You said
you were suppose (sic) to meet the U.S. Attorney in Augusta, GA and that | could
attend the meeting. Furthermore, you said you would notify me of the date and
time of the meeting.

1 realize that the consent decree has been rescinded in Tarpon Springs, but if
you had aflegations of fraudulent activity, the rescission of the consent decree
would not make the fraudulent activity go away. 1 have been to DC a couple of
times and have left messages on your voice mail in an attempt to meet with you
and obtain the information surrounding your allegations.

Please advise If your allegations remain valid so that an investigation can be
initiated if appropriate.

Your assistance in this matter is greatly appreciated.

We have received no replies to these e-mail messages or any communication from Mr. Kanfman,
other than as stated above. Although Mr. Kaufinan made general statements to this office about
false statements, you can see that Mr. Kaufman has not responded to our inquiries and attempts
to elicit the particular information he said he had. .

Regarding Congressman Dingell’s question s to whether the OIG or CID, “have any guidelines
or policies which govemn public statements by its personnel with respect to ongoing or potential
investigations,” I am attaching copies of the Office of Inspector General Manual Chapter 201
(“General and Administrative Policies for Investigations™), Section 1-3 (“Special Agents’
Responsibilities™), paragraph b (“Disclosure of Information”) and Section 2-1 (“Media
Inquiries”). I have forwarded Congressman Dingell’s request for the same information from CID
to Mike Wood for direct reply to Congressman Dingeil’s office.

If you have any questions or need additional information, please let me know.

Attachments: As stated
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CHAPTER 201-GENERAL AND ADMINISTRATIVE F’OLIC!ES FORINVESTIGATIONS

1-2.

1535

The Inspectof General has authority, undex -

SUBRQENAS

the IG Act of 1978, as amended, to issue subpoenas for
documentary evidence. Inspector General subpoenas and
grand jury subpoenas -are usually served by an 0IG
special agent. (See the 0IG manual chapter on using
subpoenas during audits and investigations y- -

‘a. gonduct .
. Federal law enforcement officials, special agents.

N

. &s representatives of the OIG and as.

must maintain the highest standards of conduct and
must avoid incurring any obligation or association .
which causes even the appearance of bias;
favoritism, or conflict of interest. Special agents
and other OI employees are required to know the :
regulations on employee conduct contained at 40 CFR
Part 3. All 0I employées are. required to follow the
instructions of supervisors and other management °
officials in their line of authority as well as -~
written directives concerning the conduct . cof
official business. For additional information,
refer to the OIG manual chapter on standards of

. eonduct.

; jre Inf . Official information
nust be prctected at all times against unauthorized
use and disclosure. All OT staff should guard
against any unauthorized disclosures, whether
intentional or unintentional. ¥For example, draft
interviews must never be discarded in'a readable ~

- condition. Information about dindividuals must be’

maintained and used in accordance with the

‘provisions of the Privacy Act and .the 16 Act. - (Sag )

the manual chapter on standards of conduct about

‘safeguarding information. Also see chapter 202

regarding the maintenance of investigative files

) during and after an investigation.}

In each case, special agents will

-

Inpartiality
* conduct a fair and objective investigation and will -

prepare an impartial report.. Special agents will

Jadvise their supervisors of situations where their

objectivity may be adversely affected. (See chapter’

. on stardards of conduct,  including the rqquirement

for OIG employees to prepare an annual

' acknovledgment on personal impairments.)

. It"is an agent's duty to obtain all the relevant '

.‘information material to the case, both

drgulpatory -
. Agents should be mindful that a

. and exculpatory
significant number ot alleqations against

2 — . Septembe; 1997
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.- ENVIRONMENTAL PROTECTION AGENCY OIG MANUAL
'OFFICE OF INSPECTOR GENERAL :

CHAPTER 201_—'-§ENERAL AND ADMINISTRATIVE POUCIES FOR INVESTIGATIONS

‘1-4.

individuals prove to be unfounded and they should
therefore make every reasonable effort not to
unnecessarily damage the reputations of those ..
individuals whose activities are being investigated.

d. i . Agents and other OI staff .
have a duty to report to their supervisors or team
leaders any.critical information requiring the
supervisors' or tean leaders' attention. .

QATH ADMINISTRATION AUTHORITY. FPursuant to section
6(a) (5) of the IG Act, as amended, the Inspector General
has designated all special agents, including the
Assistant Inspector General for Investigations (AIGI),
the Deputy Assistant Inspector. General for .
Investigations (DAIGI), and all supervisory criminal
investigators within the 0I,; as employees who may .

‘administer to or take from any person an oath,

affirmation, or affidavit, whenever necessary in the .
pe;form;nce of their asslgned duties. (See chapter 205.)

SECTION 2. MEDIA INQUIRIES

. . OI employees below the Divisional
Inspector General for Investigation (DIGI) level must
not discuss investigations or other OIG business with
the media. At this level, OI employees will refer all
inquiries from the news media to the AIGI or.the DIGI._

" (See the chapter on standards of: conduct )

" When the media has a- copy of an issnsd repert of a

closed investigation, DIGIs may respond to questions
only to provide glarifying comments on statements, .
statistical tables, etc., i

report. DIGIs must ensure that the clarifying comments
do not divulge any information that was excluded from
the report, based on the.Privacy-or Freedom of -
Information Acts, when it was issued (e.g., names and-
addresses of witnesses). Should DIGIs have any doubt
about whether the clarifying comments are appropriate,
they should refrain from making them and refer the media

“ representative to the AIGI. All other media inquiries
" will be referred to theé AIGI, including those involv;ng

ongoing investigatlons.

3 j ; September 1997
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NOY 3 2000
OFFICE OF
ENFORCEMENT AND
COMPLIANCE ASSURANCE
The Honorable John Dingell

Committee on Commerce
U.S. House of Representatives
Washington, DC 20515

Dear Congressman Dingell:

This letter responds to your letter of October 12, 2000, to EPA Inspector General Nikki
Tinsley regarding certain activities involving Hugh B. Kaufman of the EPA Ombudsman’s
office. This letter supplements the Inspector General’s letter to you dated October 27, 2000, in
response to questions you posed. '

In your October 12 letter, you asked whether the Criminal Investigation Division of the
Office and Enforcement of Compliance Assurance has any guidelines or policies that govern
public statements by its personnel with respect to ongoing or potential criminal investigations.
1 have enclosed three documents that are responsive to your request.

If you have any further questions or need additional information, please do not hesitate to
contact me or Leo A. D’ Amico, Director, Office of Criminal Enforcement, Forensics and
Training, at (202) 564-2480.

Sincerely,

Steyeni A Herman
Assistant Administrator

Enclosures:
1. Memorandum, December 22, 1989, from Assistant Administrator James M. Strock,

Office of Enforcement and Compliance Monitoring, “Public Relations Policies Pertaining to
EPA Criminal Investigations and Prosecutions.”

Intemet Address (URL) « http://www.epa.gov
Recycled/Recyclable « Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 20% Postconsumer)
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2. Memorandum, October 30, 1990, from Deputy Asst. Administrator Edward E. Reich,
Office of Enforcement, “EPA Ethics Advisory on Communications Regarding Matters Under
Investigation, or in Pre-Litigation Stages, or in Litigation, transmitting EPA Ethics Advisory 90-
2 (*Outside Communications Regarding Matters Under Investigation, in Pre-Litigation Stages, or
in Litigation” by Deputy General Counsel Gerald A. Yamada)

3. Memorandum, March 31, 1995, from Ear] E. Devaney, Director of the Office of
Criminal Enforcement, “Office of Criminal Enforcement News Media Relations Policy.”

cc: Honorable Michael Bilirakis, Chairman
Subcommittee on Health and Environment

Honorable Michael G. Oxley, Chairman .
Subcommittee on Finance and Hazardous Materials

Honorable Sherrod E. Brown, Ranking Member
Subcommittee on Heaith and Environment

Honorzble Edolphus Towns, Ranking Member
Subcommittee on Finance and Hazardous Materials
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T OEC 22 1959

OFFICE OF
ENFORCEMENT anD
COMPLIARCE MONITONING

MEMORANDUNM

SUBJECT: Public Relations Policies Pertaining to EPA Criminal

Investigation%ecutions
FROM: . James M. Strock—/7¢v
Assistant Administrator

TO: Assistant Administrators
General Counsel
Inspector General
Regional Administrators
Deputy Regional Administrators
Regional Counsels

The Agency’s Enforcement Communications Task Force was
established by then-Deputy Administrator Jim Barnes on June 9,
1988, for the purpose of enhancing the effectiveness of EPA’s
enforcement activities by increasing both the regulated
community’s and the public’s level of knowledge regarding the
Agency’s civil and criminal enforcement successes. As an
outgrowth of his participation on the Task Force, Paul R.
Thomson, Jr., Deputy Assistant Administrator, Criminal
Enforcement, has revised the Agency’s public relations policy
pertaining to criminal enforcement, reformatting it into two
short directives. These policies replace GM-55, "Media Relations
on Matters Pertaining to EPA‘s Criminal Enforcement Program®
(December 12, 1986). Some issues which were addressed by GM-55,
but not in the new policies, will be covered by internal
directives to affected offices. Interested Offices and Task
Force members are to be complimented for their superlative
collegial efforts in developing this clear and concise guidance.

Accordingly, I hereby issue the attached policy statements
governing public and media relations in this context.

I ask that you distribute the "Policy on Responding to
Public or Media Inquiries Regarding Criminal Investigations® to
all personnel in your respective offices or regions, and ’

i i with this rule, which is
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intended to prot~ct both the rights of persons who.may be under
criminal investigation and the integrity of the Agency’s criminal
investigations. This policy directs Agency personnel to refer
inquiries about criminal enforcement to appropriate personnel
within EPA’s cCriminal program. For your information, also
attached is a listing of the referenced ¢riminal program

personnel.

The "Policy on Publicizing Criminal Enforcement Activities"
is intended to emphasize to all Agency media-relations or public-
affairs personnel (and all those who are responsible for .
providing them with pertinent information, i.e., primarily
criminal program personnel) that - unless ‘unusual circumstances
warrant an exception - major events in criminal enforcement cases
are to be publicized by timely regional press releases. ' This may
be done jointly with the United States Attorney’s office, but it
should be carried out in a way which ensures that the Agency gets
due credit for the case. Furthermore, appropriate Agency
personnel must be prepared to respond to public inquires, which
may follow the publicity, regarding the Agency’s regulatory
approach to the environmental problem at issue.

These policies are aimed at getting the message to the
public that EPA is committed to using the full array of its legal
authoerities to compel compliance with the environmental laws, as
well as deterring future environmental crimes. Informing the
regulated community about the tough enforcement posture we are
taking, while at the same time protecting the rights of
individuals and the integrity of the criminal process, is the
bést way to achieve these national goals. 1 ask your assistance
in ensuring that they are met. .

Attachments

ce: Directors, Regional Offices of Public Affairs
" Lew Crampton, Associate Administrator for Communications and
Public Affairs . .
James L. Prange, NEIC Assistant Director for OCI
0CI Special and Resident Agents-in-Charge .
Regional Criminal Enforcement Counsels
office of Criminal Enforcement Counsel
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OFFW.E OF
ENFORCEMENT anD
COMPLIANCE MONITORING

Attention: All EPA Personnel

POLICY ON RESPONDING TO PUBLIC OR MEDIA
INQUIRIES REGARDING CRIMINAL INVESTIGATIONS

The Environmental Protection Agency’s criminal enforcement
program is spearheaded by trained law enforcement agents who
investigate alleged or suspected criminal violations of Federal

‘environmental laws. If and when the Agency determines that the.
subject of the investigation warrants criminal prosecution and/or
grand jury investigation by the Department of Justice, the Agency
refers the matter to the Department for action.

On occasion, a member of the public or of the news media, or
a person associated with the subject of an investigation, will
contact Agency personnel and seek information regarding the
nature or existence of a criminal investigation. In those
sjituations, :

ist ¢ iminal i tigation.®

Agency personnel may explain that the purpose of this policy
is to i i
i (and who may be innocent of any viclation of
Federal law) and the integrity of the Agency’s criminal
investigaticns. X

All general questions regarding investigative procedures or
the criminal enforcement program may be referred to OECM’s
National Enforcement and Investigations Center, Assistant
Director for the Office of Criminal Investigations (OCI), at
(303) 236-3215 (FTS 776-3215).  EPA personnel may also refer
general inquiries to the OCI Agent in Charge of the Region
invoived, and to OECM’s Office of Criminal Enforcement Counsel at
headquarters (202/FTS 475-9660).
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once it is known that criminal charges have been filed, all
public or media inguiries regarding the case should be referred
to the Office of Regional Counsel’s Criminal Enforcement Counsel,
or to the Office of Public Affairs.

This policy is effective imédiately. Issues relating to
the Freedom of Information aAct, 5 U.S.C. Section 5%2, in the
criminal context are not addressed by this policy.

This policy, and any internal office procedures which
ipplement this policy, are not intended to, do not, and may not
be relied upon to create any right or benefit, substantive or -
procedural, enforceable at law by any party to litigation with
the United States. .The Agency reserves the right to act at :
variance with this policy as the circumstances may warrant. In
particular i i i

)

&

i’repared by: Paul R. Thomson, Jr. .
Deputy Assistant Administrator - Criminal

Sate: /5,/& Zl)/.g;f
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OFFICE OF
ENFQRCEMENT AND
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EQLIQ1JmLIﬂBLIQIZlHE_QBIHIHAL‘EBQEEQQIIQHS

With thé maturing of EPA’s criminal 'enforcement program, it
has become apparent that the publlc and the news media-are
becoming increasingly interested in Federal prosecutions of
environmental crimes. It is in the Agency’s interest to utilize
this public interest. By promptly providing appropriate case~
specific information as well as relevant programmatic materials
to the media, the general deterrence effects of criminal
enforcement will be maximized, and public awareness of EPA‘s
activities to address environmental pollution concerns will be
‘enhanced. At the same time, the rights of those suspected or
accused of crimes must not be abridged, and the legally-mandated
secrecy of the grand jury process must be maintained.

Because of the special considerations which apply in the
criminal enforcement context, this guidance supplements the
Agency‘s general media policy (GM-46), entitled "Policy on
Publicizing Enforcement Activities," dated November 21, 1985.
The policy (GM-55) entitled "Media Relations on Matters
Pertaining to EPA‘’s Criminal Enforcement Program," dated
December 12, 1986, is revoked.

Statewent of Policy

) 1) The filing of criminal charges (by indictment or
information), verdicts or guilty pleas, and sentencings are
considered major enforcement events which should be publicized in
a timely manner by regional press. releases, and will frequently
warrant national press releases or press advisories. Such
releases or advisories may be issued Jozntly by EPA and the

* pepartment of Justice.

23 In publicizing major criminal enforcement events, all
Agency personnel must take care to help ensure that the
constitutional and other legal rights of the accused are not
viclated. In addition, EPA personnel whe have a&ccess to secret
grand jury materials must take special care to prevent disclosure
of any such information. Finally, EPA persconnel must avoid
releasing information which could compronise an ongoing
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investigation by EPA‘s Office of Criminal Invesligations or the

- Department of Justice. In order to carry out these objectives,
the office of Regional Counsel’s Criminal Enforcement Counsel (or
the Associate Enforcement Counsel for Criminal, at headquarters)
must be consulted prior to Agency release of any criminal case~
specific information. ’

: 3) In addition to case-specific information (which is
- limited in order to protect the rights of the accused and the ~
integrity.of the criminal enforcement process), the EPA Public
Affairs Offices should make relevant regulatory or programmatic -
_information available to the public and the news media in
response to inquiries occasioned by the news-generating criminal

~case event. :

4) Because of the primary role played by the Department of
Justice in Federal criminal prosecutions, the content of any
Agency press release regarding a criminal case event should be
informally reviewed by the prosecuting attorney prior to
publication. The ORC Criminal Enforcement Counsel, the OCI
Special Agent assigned to the case, (and OECM’s Qffice of
Criminal Enforcement Counsel at HQ) are responsible for
facilitating this consultation with Justice.

This policy, and any internal office procedures which implement
it, are not intended to, do not, and may not be relied upon to
create any right or benefit, substantive or procedural,
enforceable at law by any party to litigation with the United
States. The Agency reserves the right to take any action at
variance with this policy or implementing procedures as the
circumstances warrant. In particular, i

public, when necessary, as to any health or environmental
hazard,

Prepared by: Paul R. Thomsgon,; Jr. . :
- . Deputy Assistant Administrator - Criminal
2]
k]

Date: /25/1. ;?‘7
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

0CT 30 1990

OFFICE OF ENFORCEMENT

MEMORANDUM

SUBJECT:

FROM:

EPA Ethics Advisory on Communications Regarding
Matters Under Investigation, in Pre-Litigation

~ Stages, or in Litigation

Edward E. Reich
Deputy Assistant Administrator

Deputy Assistant Administrator for
Federal Facilities

office Directors

Scott Fulton

Associate Enforcement Counsel

Brian Runkel

Bill Frank

Please review the attached EPA Ethics Advisory and be sure

that it is circulated to your staff.

Attachment

ecc: James M. Strock
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% UNITED STATES ENVIRONMENTAL PROTECTION AGENQY
w; ) WASHINGTON, D.C. 20460
‘ OFFICE OF
GENERAL COUNSEL
EPA Ethics Advisory 90-2

_SUBJECT: Outside Communications Regarding Matters Under
Investigation, in Pre-Litxgation Stages, or in
Litigation

7 PR .

FROM: /Gerald H. Yamadg~_- “*7% o . "/ oo T
Deputy General’caunsel
Designated Agency Ethics Official

TO: Deputy Ethics Ofticials

The purpose of this Ethics Advisory is to discuss how EPA
enployees should deal with verbal and written inquiries from
outside parties (especially attorneys) concerning EPA matters
known to be in litigation, in pre-litigation stages (e.g.,
negotiation), or under investigation. Unlike litigation
between individuals, vhere an attorney's communzcition with a
party represented by counsel is strictly limited,! an attorney
representing a party in litigation with the Agency may not be
prohibited per se from communicating with the Agency,
depending on the jurisdiction.® Accerdingly, EPA employees

1 apa Model code of Professional Responsibility,
Disciplinary Rule 7-104; ABA Model Rules of Professional
Conduct, Rule 4.2. .

2 ABA Model Rule 4.2 states that communications
“authorized by law include, for example, the right of a party
to a controversy with a government agency to speak with
government officials sbout a matter." The Comments on the Rule
state that opposing counsel are otherwise generally barred from
communicating *with persons having managerial responsibility
on behalf? of the organization, and with any other person whose
act or omission in connection with that matter may be imputed
to the organizaticn...ar whose statement may constitute an
admission....® See also Upjohn €o. v. United States, 449 U.S.
383 (1981).

3 Rule 4.2 of new District of Columbia Bar Rules effective
January 1, 1991, require only that attorneys “disclose to such
empléoyee both the lawyer's identity and the fact that the
lavyer represents & party with a claim against the employee‘'s
exployer.®
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must be zlert to situations vhere opposing counsel seeks to
comminicate with EPA attorneys or officers or employees in the
affected EPA progran office about a matter under investigatienm
or in litigatien.

. In additjon to attorneys, outside parties may also include
Stztes or members of Congress, as well as the general publie.
Although EPA maintains a ccoperative relationship with States,
they may occasionally be adversaries in litigation. 1In
addition, even where EPA could furnish such information to
Congress itself,? inquiries from individual members of Congress
or their staffs regarding matters which are under
investigation, in pre-litigation stages or in iitigation should
be handled the same as any other outside communications.

When such ccmmunications occur, EPA employees must be
careful not to disclose non-public information that will
interfere with an investigatioh or litigation. Providing
"expert opinions™ and advisory interpretations in connection
with such matters should alsoc be avoided (unless such opiniens
and interpretations have been formally adopted by the Agency).

Communications concerning various types of matters should
be handled as follows:

ede Hatte

¥hen a communication concerns a matter in litigation
{either an enforcement action or defensive litigation}, EPA
employee's must coordinate any response with the lead EPA
attorney for the matter. For defensive litigation, this
attorney will be in the Office of General Counsel {OGC) or the
Office of Regional Counsel {ORC}: for enforcement matters, this
attorney will be in the Office of Enforcement (OE} or the
0ffice of Regional Counsel (ORC); for enforcement matters
arising undexr Title II of the Clean Alr Act, the lead attorney
will be in the Office of Mobile Scurces within the Office of
Air and Radiation {OAR}.5 .

When a case involving the Federal Government is before &
court, the lead EPA attorney must consult with the Justice
Department on the matter before providing any response.

4 The ®*Congress® includes the Speaker of the House, the
President pro tempore of the Senate, and chairs of committees
and subcommittees.

5 OAR enforcement attorneys wili either be in the Field
Operations Support Division (FOSD) or Manufacturers Operation
Pivision (MOD}. : .



When a response may affect a pending State enforcement
action, OE should be consulted before EPR provides any

response. -
Sriminal Matters.

When an outside communication concerns a criminal matter
which has been referred to the Justice Department, EPA
employees must simply refuse to provide a response. Such .
communications must be forwarded for response to the Department
of Justice or the appropriate U.S. Attorney's Office ~- through
OE's Deputy Assistant Administrator for Criminal Enforcesment

for criminal enforcement matters or through the Inspector
General Division in OGC for other criminal matters.

As for matters under criminal investigation, EPA employees
®ust gtate: "EPA has a policy to neither confirm ner deny the
existence of a criminal investigation.¥ See OF memcrandum
dated December 22, 1989 from Assistant Administrator James
Strock. Freedom of Information Act reguests for documents
concerning a ériminal investigation should be directed to the
Oftice of Crininal Enforcement or the Inspector General
Division in 06C, as appropriate.

® R ®

Finally, EPA attorneys must comply with the duty to
maintain the confidences and secrets of the client (that is,
EPA} and to keep 2ppropriate EFA personnel informed of
communications relevant to the client office. Seg ABA Model
Rule 1.4(2). EPA attorneys ordinarily should not communicate
{and must advise other EPA employees not to communicate) with
opposing counsel about a matter known to be in litigation, in
pre-litigation stages, or under investigation without first
consulting with the lead attorney for the matter.®

0f course, when a natter is before a court, EPA attorneys
must slso consult with the appropriate attorney at the
Department of Justice or the U.S. Attorney's Office.

co:  Office of Government Ethics

€ APA Model Code of Professional Responsibility,
Disciplinary Rule 7~047 ABA Model Rules of Professional
Conduct, Rule 4.2. -
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TRANSACTIONS WITH PERSONS
~ OTHER THAN CLIENTS

RULE 4.1 TRUTHFULNESS IN STATEMENTS TO
THERS

INTHE COURSE OF REPRESENTING A CLIENT, A
LAWYER SHALL NOT KNOWINGLY:

" @) MAKE A FALSE STATEMENT OF MATERIAL
FACT OR LAW TO A THIRD PERSON; OR

@) FAIL TO DISCLOSE A MATERIAL FACTTO A
THIRD PERSON WHEN DISCLOSURE IS NEECES-
SARY TO AVOID ASSISTING A CRIMINAL OR
FRAUDULENT ACT BY A CLIENT, UNLESS DIS-
CLOSUREISPROHIBITED BY RULE 1.6.

COMMENT:
Misrepresentation

{i} A lawyer is required to be truthful when dealing with others
of: & client’s behulf, but genenally has no affirmative dury 16 in-

forsa as opposing party of relevant facts. A misrepresentation can
ocxxr if the lawyer incorporates o7 affirms 3 sixtement of another

AULE 4.2 COMMUNICATION BETWEEN LAWYER AND
0PPUSING PARTIES

@ DURING THE COURSE OF REPRESENTING A
CLIENT, A LAWYER SHALL NOT COMMUNICATE
OR CAUSE ANOTHER TO COMMUNICATE ABOUT
THE SUBJECT OF THE REPRESENTATION WITH
A PARTY KNOWN TO BE REPRESENTED BY AN-
OTHER LAWYER IN THE MATTER, UNLESS THE

LAWYER HAS THE PRIOR CONSENT OF THELAW:

YER REPRESENTING SUCH OTHER PARTY ORIS
AUTHORIZED BY LAW TO DO 50.

-

() DURING THE COURSE OF REPRESENTING A’
CLIENT, A LAWYER MAY COMMUNICATE ABOUT

" THE SUBJECT OF THE REPRESENTATION WITH

A NONPARTY EMPLOYEE OF THE OPPOSING
FARTY WITHOUT OBTAINING THE CONSENT OF
THAT PARTY’S LAWYER. HOWEVER, PRIOR TO
COMMUNICATING WITH ANY SUCH NONPARTY
EMPLOYEE, #EWW[O
SUCH EMPLOYEE BOTH THE LAWYER'S IDENTI-

TY AND THE FACT THAT WYER REPRE-

person that the Jawyer knows is false. an also
occur by failure 1o act. The temm “third person™ as used in parg-
Fraphs (2) and () refers i any person or entity other than the law-
yer's client,

_ Statements of Fact

121 ‘This Rule refers to material sratements of fct. Whether 8 par-
ticuilar statement shoald be regarded o1 material, and as one of fict,
can depend on e circumstances. Under genzrally sccepted con-
ventions is negotation, ceeain types of saements ordinarily are
ot taken a5 of material foct. Esti of price or vale
ue placed on the sabjoct of & wransaction and 2 party’s intentions
24 % 61 accepeable sertiement of & claim are in this exegory, and
% i the existence of an undisclosed principle except where non-
disclosure of the priaciple wosld coestinnie fraud. There may be

Mbycsé

3] Paragraph () recognizes that substentive law inay require a
kmnmwmumhmw»
have sseisiad the shient’s crime or fraad, The requiremen of dis-
closre created by this parsgraph is, bowever, subject to the obli-

SENTS A PARTY WITH A CLAIM AGAINST THE
EMPLOYEE'S EMPLOYER.

" () FOR PURPOSES OF THIS RULE, THE TERM

“PARTY” INCLUDES ANY PERSON, INCLUDING
AN EMPLOYEE OF A PARTY ORGANIZATION,
WHO HAS THE AUTHORITY TO BIND A PARTY
ORGANIZATION AS TO THE REPRESENTATION
TO WHICH THE COMMUNICATION RELATES.

(d THIS RULE DOES NOT PROHIBIT COMMUNI- '
'VERNMENT

CATION BY A LAWYER WITH GO

OFFICIALS WHO HAVE THE AUTHORITY TO RE-
DRESS THE GRIEVANCES OF THE LAWYER'S CLI-
ENT, WHETHER OR NOT THOSE GRIEVANCESOR

i

| I

THE LAWYER’S COMMUNICATIONS RELATETO |

MATTERS THAT ARE THE SUBJECT OF THE
REPRESENTATION, PROVIDED THAT IN THE
EVENT OF SUCH COMMUNICATIONS THE DIS-

CLOSURES SPECIFIED IN (b) ARE MADE TO THE
GOVERNMENT OFFICIALTO WHOM THE COM-
MUNICATION IS MADE.

i
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B.C. RULES OF FROFESSIONAL CONDUCT

COMMENT:

{1} This Rule does oot prohibit communication with 2 paxyy, 6t
an employee or agent of 4 party, concerning maners outside the
| represenmion. For example, the existenoe of a coproversy between
mwgmnnonsdoanmpmh:bmhwyex foxesherfmmcom
wmicatiog withnoniewyer ep of the other regarding
2 separate matter. Also, Wm»mmmm

lawyer representing the government must make the kinds of dis-

" closures thas are required by paragraph (b) in the case of commy-

nications with non-party employees,

[7} Paragraph (d) does nex permit & lawyer to bypass counsel
represesming the governinent on every issue that thay arise in the
course of disputes with the gowernment, It is imended 10 provide
lawyers mmdeciﬁmm-_kcningwemmwpeam
geouine g such 3% 10 present the view that the govern-

Iy with esch other and & lawyer having i
for communicating with the edher party is permitzd o 9o s0.

[2] In the case of an organization, this Rule prohibits communi-
bynhwafwmpwmmngdxemmm

mmsm:cp}xywsmwmﬁmmssmufmmcr

mﬁmpe-:twaspemofhcdnm hnnlmndedmmnde

tation with persons having the power @ bind the i as
o the parscular ezp on 10 which the deation relats.
anuoumplcye:ofﬂxoxgmwdnmcmymm:
binding decisions regarding the is represented in the
maner by separate counsdl, the consent by that sgen's or employet's
counsel to a communication will be sufficient for purposes of this
Ruk. Compare Rule 3.4(D.

{31 The Rule does 10t prohibit 2 lawyer from communicating with
employees of an organization who have the .:utmmy 1o bind the

18) ‘This Rule is nos intended to regulate the law enforcement ao-
tivities of the United Stazes or the District of Columbia. A body
of law has been devioped that recognizes both the authority of the
povernment to seek 10 obrsin statzments from o suspoct, and the
Fifth and Sixth Amendroens vights of the suspect. The Rules of
Professional Conduct do not spply to government conduct that is
valid under this body of law. Generally speaking, Rule 4.2 wilf

‘ofganization with respect to the mattars ud
md&ydomdwhwau@mmywmﬁ:bmdmgacmm
tegarding the representation fiself. A lawyer may therefore com-

apply once a defendsat is formally charged, elecn to e representad
by counsel, and obing or is appointed covnse]. But there are it
ations in which 2 defeadant who is repressnted by counsel wili seek

municate with such persons without firs notifying the org:

tion"s lawyer. See D.C. Bas Legal Ethics Commities Opinion Mo,
126(1983). Bus before communicating with such 8 **nonparty em-
ployes.™ the lawyer must disclose to the employee the lawyer's
mmymmmmtmehwyetmmunmm:cm
agwinst she emp Rtis that this disch be made
in writing. The notification requirements of Rule 4.2(5) apply
coacts with government employees who do not hive the authori«
1y 0 meke binding decisions regarding the representation.

18] This Rule also covers-any person, whesher oF not 8 panty
2 formal proceeding, whe i represented by cousnsel conceming the
ST in quUESion.
{91 This Rule does 5ot apply to the simustion in which & lawyer
coniacts employess of 1o organization for the purpose of obmining
information generally availsble to the public, or obisinable ynder
the Freedom of Inft A, even if the don in guese
%on is relsied to the represcmation. For example, @ lawyer fors
‘plaictiff who bas filed suit sgainst an organization represemted by
ammmummwnwt?‘m
e
yer's idestity, dxunmgdnmumnfubemnmonhwy«
or otherwise acting as puragraphs (8) and (b) of this Rule require.

@ P () recognires that speciat cons come ino
ﬁqm:hmsmumgmmmvﬁmﬂ
‘with those in g
m&wmmm“vmmwvﬂw
wmwmammamw
yer e e in such cases, fowever, s lawe
WMWaWrmmmmdw

ws !

w i widnhc,, mﬂwtdefenseeoumdwe-
ing aware of the jon. Some will perve
myms:ub:deteadammda xdznufym«prcum Al
though between oy and the

govern-
mw@mlm«wdg!zmmmhwmw
cion, such cannot be prohibi

RULE 4.3 . DEALING WITH UNREPRESENTED PERSON

IN DEALING ON BEHALF OF A CLIENT WITH A
PERSON WHO 15 NOT REPRESENTED BY COUN-
SEL, A LAWYER SHALL NOT:

@ GIVE ADVICE TO THE UNREPRESENTED PER-
SON OTHER THAN THE ADVICE TO SECURE
COUNSEL, IF THE INTERESTS OF SUCH PERSON

_ARE OR HAVE A REASONABLE POSSIBILITY OF

BEING IN CONFLICT WITH THE INTERESTS OF
THE LAWYER'S CLIENT;

() STATE OR IMPLY TO UNREPRESENTED PER-

WHEN THE LAWYER KNOWS OR REASONABLY
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M% - UNITED STATES ENWRONMENTALPROTECUON AGENCY
] s WASH!NGTON D.C. 20460
CMAR 31 1935
OFFICEOF
ENFORCEMENT AND
i  COMPLIANCE ASSURANCE
. N - L
SUBJ:BC'.L‘: "0ffice of Criminal Enforcement File:.3120.0000

News Media Relatioms Policy -

FROM:  Earl E. Devaney; pirectfor
Office of Criminal Enf

TO: A1l Office of Criminal Enforcement Employees |

I. POLICY OBJECTIVES

« This OCE news media relations policy addresses the need for
OCE to have a clear system of communications that ensures that
Headguarters receives significant case information in sufficient
time for Headquarters to be able to convey that information in a
news releasge fomat to the public. -

» This pollcy is thus designed to ensure tmely. accurate
news media coverage, both on the national and local levels, of OCE
criminal enforcement -activity: Achieving-this“goal will greatly
enhance the deterrent impact of the criminal enforcement program.: -
Doing so will also serve the right of citizens to be informed about -
‘theix governments’ conduct of. law enforcement wh:xle protecting the
:i.ndivzdual r;ghta of defendants. . N

1o om. December 22, 1989,, ’James M Strock A8 istancj
Administmtor, OECM, igpsued an ‘Bgency-wide " policy mememndum
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TEE NEWS MEDIA mom:

< THE mxncxrmrs ce

) v v 4 . emrir ~.nment:a.ll. cnme on a conmunity‘s, N
well- bexng ‘and. the environment: ‘are of obvious and 1egitimate. B

; ;Acccrdingly,
. uncertainty,, the ‘major: Agshcy®
'.particxpants and the:.r respon bilitles ar identified belcw‘; : I

_-the pews media is. the‘*-headquarters -Press! Relations Division
‘{8 part of the Administrato: ce ¢ 3 X

“and Public Affairs : (generan :

" enforcement oOffice looks, to BPA for assistance in- fostaning
‘positive media- relatlons and act:wely sollt:ita.ng the attention of:

t:he medla 2o

. ‘thé, Headquarters LOPA. .
A'Reg;tonal OFAs varies: £rom Region to eReglon, the Reg:.onal OPA, P ne

: respons:.hle “for. lodal media’ relations; -is ap 'essential player'in

. ensurzng that OCE case. infom:amon reaches that level of the meda.a. .

Pa] CID Media Coordinator c acs l:l.tat:e ‘the O}?A's abilzty to
- convey OCE*# enforcement’ iriformatidn; ‘each:CID Area-Office ghould "’
actively "metwork with-the ‘Regional . OPA..  This requires . CID:to
. increase i ‘ancessabi g “thy e‘OP& ’l‘oward this end, each Area e

" ~deSignatel
."Codrdinator,
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- '3.’_

imost -instances’ will cht frequently involve - ‘gituations’ wheie .
charges have -been’ filed, a RCEC may be in- the. best position:to.’
‘obtaln information on the- prosecut;on and to. coordlnate thh an -
Assistant‘U 8. Attomey. . . :

e OCE Media Cc»ordinator- Headquarters wlll name ‘an OCE Medla
..Cooxdinator: a:nd ‘& person to sexve -as back=up OCE Media . Coordinator ..

. Coordinator deé
‘advance’ ~1nfomzation to thém from tHe field which may i ;
., news -release  or- advisory ‘at) . Headquartexd. - - Thé " -OCE - Media -
Coordinat:or ‘takes the lead in. work:mg w;t;h OPA and program offices ,-,
on the -Headquarters level. e ]

principal channel “to- the -general’ med:.a, cert:am program and- other
enforcemént offices have established more narrowly focusied channcls
-to the regulated community. . For ‘instance, the Headquarters OPPTS.
Office .of Pesticide Programs has a Communjcations Branch, 'which:
independently issues.regulatory and enforcement press- releases to -
parties ranging from industxry groups. such as the United Fresh Fruit @ -
& Vegetable, Association to public’ interest .groups such as Americans.
foxr Safe .Fo Such program cdommunications-offices should mot be®
. overlooked, ra’vehicleé . for getting OCE's enforcement message to .|
- those, speca.al;Lzed audiénces whose type of ‘business . act:wity or ¢
nzterests are s:.m:.lar to that of a crmlnal defendan o

Iz, ms RELEASES R
: Qv*_,fA. General Policies on. News Releases

T:Lmeliness of. Infomaticq~ Generally, the likehhoqd of

. is to provide comple
and, :Uneiy information and -asgistance, soithat  OPA!
15 . e

& aompelli




. t e whae ,is Newswc:thy?v Ult:.mat:ely, t:he. media detemines what:-
wdrrants t:Lme and resources” in: their- med:mm ‘of . public “Conmman -
ications:  In this, ‘the "information -age,™ the opportunities el
convey :mformat:ion ‘about OCE activitiés are:, expandiug., Wh tomay
not be newsworthy, to a local broadcast ‘station alx:ematzvely
viewed as’ quite~ newsworthy bo & ,24~hour’ local cable news charme Yo

4% con fonsl

News Media Ne!:wor‘l:-= _Orgam.zata.onal structure “an
operatlons'vazy considerably among the Reégions.. - Accordingly, each‘
CID Media Coordinator should esta.bl:.sh ‘and ma:.ntaxn a system of
communications that. begt facilitates an~ efficient'! flow. of
information - between ‘the: Depart:ment of - Justice (DOJ)  or:-a; G.S.i
. Attomey's Offlce, the Reglonal OPA, and the OCE Med::.a Coordl

EPA, DOJ, and the Med:laz Wh; e t.j.he s.unultaneous 1-ssua.nce

hesztate ‘to pursue -dur own . media:‘efforts’ ‘and to | supplement:t:
media eEforts by DOJ., "More - importantly; ‘whethexr .OCE brlngs
matter . to: the -attention - of the OFPAs..on - the -  Regional -

Headquarters level should .not depend upon whether ‘DOJ ‘or- a V.s."
. Attorney’s 0ffice. will De- 1ssu1ng 4 release. - While there ig. some’
overiap An. the -audiences’ that -DOJ and EPA ;réleases are directed €0,




‘plea’ agfeeme:it. It im recommended, nonetheless, that tzhe content@
of a.proposed  press ‘release be discussed’ with .a JU.8. Attorney )
1Office or. the DOT ‘Environmental Crlmes Section and that “their’
_concerns, any. “be addressed pr:.or to OPA Lssuance of a- news
release. - .o v . -

o " The p;rocess of obta:.nl‘ g DOJ approval of a draft release IS
'relatlng to an. :mvestigatzon or- conferrzng ‘with DOJ abcmt a releaee

3casebby case basis by che OCE and ~CID- Meds.a Coordlnators. E Insofar' .
J;S. ALt Off:.ce _usually -takes' the lead-for
; lgew1se, ‘the CID Media Coordinator s

. Exchanging Ccpies~ Copi, of. the weekly OPA reglonal news ’

adv:Lsorles ‘and ‘news releases: concerning OCE/CID ‘matters should. i:!e .

provided:to the OCE Media Coordinator.” The OCE Media Coord:mator .
will rec;procate by prov:.d:.ng ‘copies’ of Headquarters‘ newd
advisories and news -releases dealing with that Region’s cages Lo:-
thea CID b__&edla Coordinator. News artitleés should be provided’ to CID;'
lus:mn :m the quarter}.y OCE Crlmnal Case nghl:.ghts. .

T Cy ‘News Releases on. the Keadquartera Level
. e Eeadguarters ami Field COGrdination. _ In most :Lnstances, X
. ,the Headquarters' news release will parallel that of the Regional
.OPA _or that. of the ‘U.S. Ati:omey s Office.. The  OCE ‘Medla

goordinator will, c:onsult with ghe 'CID Media Coordinators -as. to any
<. gignificant - variancés . from: a- “lecal.: ‘releage, - If there is a.ny

) unreaolved disagreement-as to_the contents of ‘a draft release, "OC
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a 6 - '
. Weekly Report: of - Significant Activities. Prevxdxng case -
mfomaatmn .to" the OCE: Media Coordinator. does. not rel:.eve a CID -
Area Office of its. responsiblllty for preparing a separate case
writé-up ‘for the. Weekly - Report of . Slguiflcant Actlva.tles and‘f
ensuring :Lts i::.mely delivezy ‘to Headquarters.v .

S IV. anomation Khich Can Be Re eased

R The Public'kecord: Only case 1nformat.10n that is on the
publlc record should be- prov1ded ‘o ‘OPA. £or .includion in a néws
release. - The ‘grestest: caution must.: he exerc1sed frcm the ‘time - oﬁ-
the le:.ng ‘of charges dntil the conclus:_en of .trial.in’ Qrder not "to,
prejudice a defendant’s’ rlght to an impartial ‘;mdgment But as. a-
casge progresées -from‘ indictmwent to sentencing _mfomzata.on on-the-
public recerd. about: 1t and what ' can ‘be Fidcludeéd :.n a news release .
increases markedly NS & 1nf0rmatlon, such - ag .a defendant 8 -
compllance ‘history,’ has. not. been . publlcly dlsclosed or is not
" publ:.cly access;ble, thé information is not.om.the “public record.
There .is *information . beyond the -substance ‘of a -charge and . the
immediate ‘eircumstances™ of the offense as’ descrlbeé in' ‘the
indictment wh*ch is part- of the public recdrd whirh should nst. be
. overlooked. - ASpects  such as ‘remedial  measures, environmental.
justice, fine sharing,. cases of firet £ ime enforcement, and jodint -
state/federal- enforcement partnershlps should be hlghllght:ed when .

provzded fo- OPA

. e Reliance on” Frofessicnal Judgment‘ As law enforcement -
profesmonals,_ OCE employees are trusted to’ be able to-judge what
information 'is appropriaté for piiblic dlsclosure. This excludes,
for instance, . subjective ‘ebservatiocs. about ‘an individual . or
organazat:.enal defendant’s _Character ©Or  businéss .attitudes,
‘opinions  -about - the strengths and’ .weaknésses. of either the:
defendant s .0 ernment’s cabe; ‘or m:her 'niiox:matlon which would.

gove
be reasonabl .expécted to influence - ‘the: out:c e of:a pending trial.
j 4 j i & _objectlve and

n_.just st:ating
dentity .of Fall’
Ars
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-7..

become part of an unsealed, publlc court” file, then conf:.rmation of
the facts concernlng a - warrant is pemzssa,ble. .

- Harking Draft Releaaes. Draft news releases and releases -
whose - issuance 'is contingent om ‘approval or on.the odcurrence .of
‘events must’ be plalnly and ‘boldly identified as such. Doizg, 80 .
minimizes -any- risk of inadvertent . or  premature. release. of =
information.. - ‘To. promote .accuracy, case information or any drat‘t”

: releases shou, ~be faxed' to t:he OCE Med:.a Coordinator. . :

C POLICY ON PUBLIC COMMEN’T .

. Off the Record Comments' Generally,‘ in reference to press*'--'
matters,' 2gff. the record" refers to information given to the media
as- background ‘which' is. not ‘to be’ publ:.shed ‘or .aired; Fnot for
.attribution®” ‘refers ‘t¢ -‘the. situation when a - person - provides
,informat:.on, but wishes not to be identified as the source. It is -
OCE policy that'information should not be attributable in the media
to unnamed "informed sources." If a statement'is to be made-to the
medla, it should only be.done so on theé record.

e COmmencs en Policy Issues. Any statements on- unresclved o
ccntroversial qmational criminal -enforcemernt policy issues ‘should:
-origlnate from- Headquarters and not- from: CID area ‘or -field offlces. .

. No' Coment Responses. A o comment" response to an. 1nquiryf’ :
from the ‘meédia about. an investigation- oxr case -~can be easilya'
ms:mterpreted. Accordzngly, whére approprlate, a more precxse .
response should be given. For instance, it miay be more fitting.and-
informative: t‘:o Sstate. that existing EPA and DOJ policy will' not
.allow comment on: the matfer (such as an. ongoing investigation 6r .
grand juzy prdceeding) . "but, when and if such. information” becomes
available o public d:sclosure, it w:.ll be’ prov1ded by BPA.. "

. This’ policy,. snd:

:mplements this policy,.

‘to. greate - any right or benefit, J
" any- party +o" 1it gation with

! . [ Teserves. the righ -vari

with tHig" policy as he ircumstahdes may warra.n 3

nothing inthis pol .

£rom notify;m - the ‘public, when necessary ”as E

environmental hazard. o '
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!50.! Releae of  information ? per-
: lcnnel of he Demmentd n:ﬁee-. .

“u,,m mm,, a:ctt:ms P (5) Emm ol t.hu purucdlu dweer

'%wh(:;cméen:a‘:uﬁ apply. to. the: n:z - 7 of prejudice resulting from stafements

- lewse -of Inforcaation o . pews. media o - thezgerioa ‘W and. du:lnz
" frorm the time a parson-is the subject of - - trisl,. they Wsmt auously to be

<. s 'criminal investigation wntl] sny Pro- . avoided during ° > t period. Any such

" deeding resuiting from guch sn ihves- . . .. ‘mm& or. .releass. shall .be made

.tigation haa’beext urmmw by bmal’ _only on thé infréquent’ occusion whes

"circumstances “abaplataly demand &

- ddsclosure oﬂn!ormzﬁonudmm.

+ ,clode only ln!’omﬁon wh!ch i c!eariy

a0t plejudicial,

4"‘Depo.rtment .of Justice furnisk’ mi

“ata “or information for the' pars- o

mofmﬂuemme outcome.of & fmmemafmmmcfm.

defendant’s trial, nor ahall personnefof -7 . °"m::°:t g’::‘m ;ﬁm;“ croats
- t t | dang sétving &

the Department furnish any statamen! o o c&nt law - €nfo ont iy

T or information, which could msombly

A be‘ex'pecsed -to be dissaminated | L

‘means of public communication, U’

. /such & statement or information mmay

vt biy-bé expected to jndl -the’

- outcome of & pending or fatdre trisl, !

" (3) Personnel of the, Department 'of

N Jusuce. -subject to specific Mmitations,

. imposéd by law or court rule o oider,

. may* make publxc t.he Iouewingﬂmfor--‘
magiom: .. - o

. {8y The defendant‘s m.me. ;sa. “pesi.

_dence,- employment, marits] ‘status,

ang similar background informsation. . -

(i} The subatance .or “text.of the. -

¢harge, such 48 eemph.mh Mcta;‘

< mept, of Information. - .

~  {4i1) The identity of the. tnveeug;ung :

-and/or umm sgency and the; lcng&;

. o:mpe o!antnmundon. Lt

Therefore, -personnel of the Departzient
~should refrain njam m&klng umm.ble

-‘the toncwmr

[¢Eh Sutemenu uiminxiona. eoufes-

- slops, or albis. attribotadle to:a. dé
- fendant, or the refuskl or fallure of- t-he

i wcusedmmke&suument. -

.. A4} Reference 20 iavesdgadve ptwe_
~dures-such &8 {ingerprints, .polygraph
eumlnmoxu. ballistic tests, of Yabors- -

‘. tory tésta, ortothemmaalbyt.hede-

endant to aubmit. t-c mxch testa’ ‘or ex-

sminstions,’ .

s LIV} Sutements eoncaminx the iden-

ity mumoa:, eor mmx»msy of pte~
spective witnesses. |

(v)"-Statements canumlnz evidem

. ot‘ai?;mexgdm the &e. Whethér or

; lncl n. . 1 saticipated mchzvideneg
nmfﬁéw :{'&W m.x “or.argusment vill be used at Al

mm;monandwofwe&pom (vi)mox:inionumthe aecmds
and s, description- of physical- ; gullt,“or the possibility. of & ples of.
seiuduthaﬂxneotm . fullty to; ths gffense chirged, ot the
Dinelo w."héuld: Sa ppmibm&yﬂcplutoalmom:m

4 “matters. () ‘Personnel of the Departimeat of
b ould not !nc!ude subjective’ oburn— Justice' should take no action to en-.
tiofis. In nddition, where background

COUrage - or assist - news. edia in
informadon or lnromnon nw:uz w P ct«omtphinz 0 uxevumg ‘..“‘“‘.‘“

vudndon would be bighly m}u&i
‘of Jwhere ‘the yeleass ,Q:trec! A

. (4) Pmonnel ot u:.o Daparuncn
information: cbn=
‘erimntnil’

t “disseminate sny
cetaint u de!endnnt‘: peler..

;rumve txom Moa. R A “
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Document 27 of 76.

Copyright 2000 Times Publishing Company
St. Petersburg Times

View Related Topics
June 06, 2000, Tuesday
SECTION: NORTH PINELLAS TIMES; Pg. 1

DISTRIBUTION: NORTH PINELLAS TIMES; CLEARWATER TIMES; PASCO TIMES; CITY &
STATE; TAMPA & STATE

LENGTH: 991 words

HEADLINE: EPA staffers derided for leaving meeting
BYLINE: ED QUIOCO

DATELINE: TARPON SPRINGS

BODY:
(ran PW PS editions of Pasco Times)

Two agency representatives walk out of a public session on the Stauffer cleanup.

A crowd at Tarpon Springs City Hall booed and jeered Monday after two officials from the U.S.
Environmental Protection Agency made a brief presentation about the cleanup of the Stauffer Superfund
site and abruptly walked out of a public meeting.

The officials said at the start of the two-hour meeting that they would leave after taking 10 minutes of
questions, an announcement that angered U.S. Rep. Michael Bilirakis, R-Palm Harbor, who sponsored the
meeting.

"You are wrong as all hell for just wanting to walk out of here after 10 minutes of questions," Bilirakis told
Joanne Benante, an EPA official from the Region 4 office in Atlanta and Michelle Staes, an EPA attorney
from the same office. "I hope that the audience is not only disappointed but disgusted at that kind of
attitude. I'm very disappointed.” .
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But true to their ing, B and Staes hed out of the meeting after they made a limited
presentation and took a few questions and stinging critiques from Hugh Kaufman, lead investigator for
EPA Ombudsman Bob Martin.

As they left, the crowd booed. Someone in the audience made the mocking sounds of a chicken as another
yelled, "You should be ashamed of yourself.”

After the meeting, Martin, who decided in December to investigate the EPA Region 4 office's activities at
Stauffer, said he has held several similar meetings all over the country and has never encountered what the
EPA's officials did Monday.

"1 need to say this for the record that T was deeply disturbed and offended that they walked out," Martin said
toward the end of the meeting. "It was a wrong against this community. This is very serjous."

At the heart of the issue on Monday was a federal court document called a consent decree, which
essentially detajls the EPA's cleanup plan for the 130-acre site and calls for piling and capping 300,000
cubic yards of foxic soil on the site, which onee held a phosphorus-processing plant.

Benante and Staes said they merely wanted to inform the audience of a handful of changes to the consent
decree before fielding questions for 10 minutes. But Kanfman kept pressing them with specific questions
and sounded like an attorney questioning witnesses.

Early on, Kaufman even read Benante and Staes the Miranda warning inforrning them that whatever they
said could be used against them in court.

As he was trying to point out that most of the officials who signed the consent decree were not present at
the meeting, he said Benante had suddenly cut him off. Kaufman, who had pointed out carlier that Benante
was from New York, replied: "Excuse me, Mrs. Benante, I'm speaking now. This is not New York."

"] take exception to that remark,” Benante said. "Your rudeness is uncalled for. Please discontinue it.”
"Mirs. Benante, the record will show who is rude and who's not,” Kaufman replied.

Kaufman was trying to hammer home the point that EPA officials had admitted in a letter to local resident
Mary Mosley, who has been intensely involved in the issue for years, that one of the companies
participating in the cleanup underwent & corporate merger and name change after signing the consent
decree, In the letter to Mosley, dated a month after the decree was signed in April, EPA officials in Atlanta
indicated they were requesting information about the corporate change.

Kaufman questioned why EPA officials would sign a consent decree with a company without knowing
specifics about the company and its ability to pay for the cleanup.

Don Haxrris, environmental manager with the state Department of Environmental Protection, said at the
meeting that the state department has been working with the federal EPA on the Stauffer cleanup. He said
that the consent decree, as it currently is written, is a step in the right direction but may not go far enough o
clean the site.

Kaufman said afier the meeting that more studies are needed before the consent decree, which essentially
lays out a remedy to the situation, is signed by U.S. District Judge Susan Bucklew. He said the studies need
to be done before a remeddy even is considered and encouraged residgrlts to write Bucklew and urge that she



197

delay signing the consent decree. Kaufman said residents have until June 12 to send their comments to
Bucklew.

Heather Malinowski, secretary of PI-PA-TAG, a local citizens watchdog group, said after the meeting that
the way Benanie and Staes walked out of the meeting as several television cameras rolled showed what
residents have gone through for years with that EPA office.

"] feel like they walked out on us years ago," she said, "And now they go and do it again. But now it'son
film."

Carlene Hobbs, a Tarpon Springs resident, said the EPA office showed a lack of respect to Bilirakis and the
residents.

"It was embarrassing what they did in front of our congressman, but they have done it to us for
years," Hobbs said. “There are a lot of sick people in this community and they are sick because of Stauffer.”

This was the third public meeting Bilirakis has sponsored. He said things seemed to be working out among
all sides of the issue after the two meetings and was somewhat blindsided when Benante and Staes walked
out. About 70 people attended the meeting Monday.

Bilirakis also expressed his disappointed that Us. Department of Justice officials did not attend the
meeting. The Department of Justice also is a party in the consent decree.

Kaufman said that Benante and Staes were just following orders which, he theorized, probablj came from
high-level officials of the EPA and the Department of Justice. After the meeting, he said be was optimistic
that the process still would work despite Monday's events.

*Democracy is stronger than any of these petty bureancrats," he said.

- Ed Quioco can be reached at (727) 445-4183 or at quioco @sptimes.com.

GRAPHIC: COLOR MAP; BLACK AND WHITE MAP; Jocates the Stauffer plant site, {ran NT); locates
the Stauffer plant site, (ran CT) '

LANGUAGE: ENGLISH
LOAD-DATE: June 7, 2000
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Decument 2 of 5.

Copyright 1999 The Denver Post Corporation
The Denver Post

July 4, 1999 Sunday 2D EDITION
SECTION: PERSPECTIVE; Pg. G-03
LENGTH: 659 words
HEADLINE: The EPA's loose cannon
BYLINE: Al Knight

BODY:
Denver, following in a long line of other cities, is getting the Hugh Kaufman treatment.

Kaufman, who works in the ombudsman's office of the Environmental Protection Agency, has stirred up a
hornet's nest with a variety of provocative comments on the agency's Shattuck Chemical Co. Superfund
project in south Denver. Being colorful is something of a life’s mission for Kaufman and his role here
maintains the pattern.

Among other things, Kaufman has said the clay cap at Shattuck’s plant that covers 50,000 cubic yards of
low-level radipactive waste may be sinking. This he discovered by eyeballing the site one day. He went on
to confidently predict that if there was some subsidence at this stage (not yet demonstrated), it was Iikely
that there would be a more significant fatlure in 200 vears, the projected life of the project. Kaufman also
said thet the EPA's remedy of burying the waste might not have been legal if the plant, as alleged, once
treated depleted uranium from U.S. weapons plants.

These kinds of cormnments have naturally thrilled neighborhood crities of the Superfind project who want
the waste dug up and relocated in another state.

Tt will take some time to sort out the facis. A Shattuck spokesman has said that depleted uranium was once
treated at the site under permits issued by the Colorado Departmernt of Health and that this activity was
known to the EPA very early in the project. Shattuck has denjed another scare story that it processed spent
fuel rods from nuclear power plants,

Meanwhile, the EPA has noted that it did surveys and that those measurernents of radioactivity were used
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in fashioning the remedy of on-site burial.
As these controversies play out, Denver residents may want to keep a few facts about Kaufman in mind.

Recent press reports that he is a "top investigator" with the EPA don't provide either an accurate or
complete picture. He is a career whistle-blower who, because of his past dealings with the agency, has been
issued what amounts to a lifetime license to criticize the agency.

The EPA in 1982 agreed to a settlement of an employment suit that assured Kaufman of employment and
the right to continue speaking his mind. Indeed, until the agency stepped in 1991, he was making critical
speeches to a variety of private groups lambasting the agency and collecting travel and other expenses.

Here's a sampling of his comments:

In a case involving a New York firm trucking sludge to Texas, Kaufman announced that "the people of
Texas are being poisoned,” adding that the project was an "illegal haul-and-dump operation masquerading
as an environmentally beneficial project.” The company involved sued Kaufman for defamation. A jury
assessed $ 500,000 in punitive damages against Kaufman, but on appeal the judgment was reversed.

Speaking about a project to treat contaminated groundwater at the Lowry landfill near Denver, Kaufman
said, "On the one hand, the EPA is saying this waste is so dangerous it has to be cleaned up. Then they're
saying it's safe enough to grow food on. That's ridiculous.”

While in the middle of the 1982 controversies at the EPA, on the way to becoming something of a folk hero
to environmental groups, Kaufman often told private groups, "We're on a collision course with wiping out
our water supplies in 20 to 30 years. The people in the EPA now are a destruction crew."

In Pennsylvania, commenting on the state’s willingness to allow the importation of garbage from other

states, Kaufman said, the state was becoming the nation's "pay toilet."

Kaufman will be back in town next week, but his sound bites shouldn't be allowed to decide what happens
at Shattuck. Those wastes should be moved only if it can be shown that the design of the current remedy
threatens the public health and welfare. That's going to require more than brief tours followed by press
conferences. Al Knight (aknight@chaffee.net) is a Denver Post columnist and editorial writer.
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Copyright 1999 The Denver Post Corporation
The Denver Post

June 30, 1999 Wednesday 2D EDITION
SECTION: DENVER & THE WEST; Pg. B-01
LENGTH: 636 words
HEADLINE: Shattuck remedy lacking, EPA says Key information on mop-up missing
BYLINE: By Mark Eddy, Denver Post Environment Writer

BODY:
"The Environmental Protection Agency didn't have the all information it needed to properly decide how to

cleanup the Shattuck Superfund site, a top investigator for the agency said Tuesday night.,

The agency's record of decision, or ROD, states that the EPA didn't know what was processed at the
Shattuck plant during the 1960s.

- "If the ROD is accurate and our regional office and the state did not know what waste materials came o
Shattuck in the 1960s, then they could not have accuraiely designed a remedy,” said Hugh Kaufman, an
investigator for the EPA's ombudsman who is looking into the Shattuck cleanup. B

But local EPA officials said the cleanup is safe and that decisions were based on what was found at the site.

“When we did our initial investigations, we took samples and did radiological surveys on the site. That was
the basis for the remedy," said Barry Levene, the EPA's local Superfund chief, "It wasn't the constituents in
the waste material, it was what we found onsite, in the soils, that formed the basis for the remedy
selection.”

Denver EPA officials decided in 1992 to mix more than 50,000 cubic yards of radicactive dirt with
concrete and flyash and entomb it at the former chemical processing plant at 1805 S. Bannock St. The
monolith covers 6 acres and is 15-feet tall.

A former vice president of the company, Tom Millensifer, said Tuesday that Shattuck processed depleted
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uranium from federal weapons plants during the 1960s.
That means the decision to entomb the waste onsite may not have been legal, Kaufman said.
"This does not appear to be an adequate remedy for compliance with the laws related to waste generated by

the reprocessing of defense-contractor radioactive waste and Atomic Energy Commission-generated waste.”

Cleanup of waste génera!ed by weapons plants is governed by different laws and generally costs more
because those statutes are more stringent than those that govern cleanup of mine tailings, which is what
Shattuck was supposed to have had on site, Kaufman said.

The EPA should have known what was processed at Shattuck during the 1960s because it wasn't a secret,
said Millensifer, who was vice president at the plant from 1958 to 1974,

"I can't believe that the record of decision would indicate ‘unknown’ for the 1960s when they knew so much
about everything else,” he said. "I have to believe they knew perfectly well what was going on.”

If the EPA knew but didn’t put the information in the record, that's a felony, Kaufman said.

"If the staternent in the ROD was not true and the state and or regional office knew what waste had come to
Shattuck in the '60s, then there are ¢riminal ramifications, and just given the situation as it is, that increases
the chances of a criminal referrals,” he said.

"This case could go criminal real fast,” Kaufman said.

Local EPA officials are reviewing the record of decision in an effort to determine what was known when it
was signed Jan. 28, 1992, said Max Dodson, assi regional administrator for the local office.

But even if engineers didn't know what was processed, they still knew what contaminants were at the site
four miles south of Downtown Denver, he said.

"I don't know exactly how they proceeded,” Dodson said. "Even if you didn't know the history of a facility,
you still characterize the waste. ... You would apply the remedy to make sure it meshes with the character
of the waste."

U.S. Sen, Wayne Allard, R-Colo., who pushed for the current probe into the cleanup, said Tuesday that the
lack of information is another in a Jong list of concerns regarding Shattuck.

If the agency didn't know what was processed at Shattuck that raises serious questions about the cleanup,
he said. "If you don't have all the information how can you even suggest that your remedy was adequate.”
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June 19, 2000, Monday
SECTION: PASCO TIMES; Pg. 1
DISTRIBUTION: PASCO TIMES
LENGTH: 1574 words
HEADLINE: Dynamic duo force EPA to stay on guard
BYLINE: ROBERT FARLEY

BODY:
(ran PW, PS editions)

To their foes they're leose cannons, but the one-two punch
of EPA ombudsman Bob Martin and sidekick Hugh Kaufman are heroes to those they defend.

Residents have come to expect a bit of theater when the soft-spoken and pony-tailed EPA ombudsman Bob
Martin and his sidekick, the sometimes caustic, often confrontational Hugh Kaunfman, come to town.

But few foresaw the startling response that Martin and Kaufman recently encountered in Tarpon Springs.
1ts reverberations have put the little-known ombudsman’s office - 2 small but feisty watchdog arm of the
Environmental Protection Agency - in the national spotlight.

The new attention comes largely at the behest of U.S. Rep. Mike Bilirakis, who boiled for days after a
perceived slight during a June 5 mesting to discuss recent changes made to the controversial cleanup plan
for the Stauffer Superfund site.

With television cameras running in Bilirakis' home county, two EPA officials who had been aggressively
questioned by Kaufman walked out of the meeting, saying they had agreed to just 10 minutes of questions,

“You're wrong as all hell to want to walk out of here after just a few minutes of presentation,” Bilirakis
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fumed.

Several days later, Bilirakis, who chairs the Honse Health and Environment Committee, announced he
would launch an investigation into the EPA’s alleged interference with the ombudsman's office.

But Bilirakis wasn't the only one stearned over the June 5 meeting,

On June 12, the EPA's Stephen D. Luftig wrote Martin of his concern over reports of "abusive, bullying
tactics and the lack of impartiality shown by your office at recent meetings regarding Superfund sites.”

Luftig, director of the Office of Emergency and Remedial Action, said he was shocked that Kaufman read
the two EPA employees at the Tarpon Springs meeting their Miranda rights.

Kaufman says he did so because he anticipated an answer that could prompt him to file a complaint with
the U.S. Attorney's Office. Specifically, he said EPA officials misled the ombudsman's office in February
by failing to disclose a corporate merger and name change of the company that is ultimately responsible for
paying to clean up the Stauffer site.

EPA officials say the charge is baseless.

"Mr. Kaufman has to recognize that when he does participate in ombudsman matters, he needs to be
objective in gathering facts and not be stating prematurely his opinion on things,” said Tim Fields, assistant
administrator for EPA's Office of Solid Waste and Emergency Response. “I think that impacts the
credibility of the ombudsman’s office."

So which is it? Are Martin and Kaufman insightful, constructive critics or two loose cannons?

Bilirakis is convinced that Martin and Kaufman have changed the face of the debate over the proposed
cleanup of Stauffer, and he plans to bring the debate front and center.

This week, Bilirakis - suddenly in the company of environmentalists who rarely agree with his votes - said
he plans to speak on the House floor in favor of more than quadrupling the ombudsman's budget, and for
carving out a more independent role for the two-man office.

“If they hadn't come into the picture,” Bilirakis said, "the scope of work would already be finalized and
we'd have a great big, ugly mound without having the proper hydrogeological studies and without taking
into account the history of sinkholes, It potentially could have been a disaster if not for the ombudsman
bringing this stuff out into the open.”

Good cop, bad cop

Though relatively unknown, the ombudsman has emerged as a people’s champion when local residents feel
like the EPA has run roughshod over their community.

The national EPA ombudsman's office was created in 1985 to investigate and second-guess EPA plans for
Superfund cleanups.

But to appreciate the way the office works requires an understanding of the two colorful characters behind
it: the ombudsman of eight years, Bob Martin, and his chief investigator, Hugh Kaufman.

Martin, a member of the Makah Indian tribe in Washington state, had been representing American Indian
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tribes in environmental matters before Congress prior to being appointed by EPA officials to the
ombudsman post.

While Martin often plays the role of the stoic decisionmaker, Kaufiman relishes playing David to the EPA's
Goliath.

Kaufman calls EPA leaders “puffed-up, arrogant bureaucrats” and says too often they seem more interested
in protecting the assets of poiluting corporations than safegvarding the public's heaith. Kaufman's
opponents, and there are many, call him a bully.

In contrast to Martin, whe had no government experience when he became the ombudsman, Kaufman has
been with EPA since the agency's inception in 1971 and helped write the Superfund legislation.

His history of defying the EPA dates to the Carter admiristration, when he testified before Congress that
the EPA was dragging its feet at Love Canal. He later ruffled EPA feathers when he was among those who
claimed members of Reagan's administration were manipulating the Superfund program for political
purposes.

During hearings, Martin and Kaufman are a contrast in styles, playing their own version of good cop-bad
cop.

"Bob (Martin) has got to be free and independent,” Kaufman said. "He's got to be above the fray. He'sin a
more judicious role. My job is to ferret out the truth.”

The ombudsman's office is a lean operation, consisting of Martin, Kaufman and two interns, Their budget
includes Martin's and Kaufman's salaries - $ 100,000 and $ 95,000, respectively - travel expenses and court
reporter expenses. That amounts to § 300,000, though the office recently received another § 200,000 to
finance a high-priority investigation in Ohio. By comparison, Kaufman notes, the EPA has a $ 7.8-billion
budget.

Though the office gets thousands of requests for intervention, it picks only a handful each year to
investigate. The office currently has six cases on its plate, including Stauffer.

The office’s other cases include one in Augustz, Ga,, where Martin is investigating whether the city's
wastewater program produced sewage sludge that was intended as fertilizer but instead killed cows.

In Coenr d'Alene, Idaho, Martin is looking into the EPA's efforts to create a massive Superfund site in an
attempt to put financial obligations onto mining operations that left toxic waste. That effort makes no sense,
Kaufman said, because the lead contamination in the soil there is far less than at a battery plant in western
Pennsylvania the EPA has "walked away from."

Arena for the truth

Martin boasts that 80 percent of the recommendations he makes for changes 10 EPA cleanup plans are
ultimately adopted.

On Friday, the office claimed another victory when the EPA announced it would follow Martin's
recommendation to abandon a controversial mound-and-cap cleanup at the Sh k Chermical Plant in
Colorado, and instead haul the radioactive waste to a Hoensed waste site.

"They uncovered all the facts the EPA basically didn't want to come out,” said Sean Conway, press -
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secretary for Sen. Wayne Allard, R-Colo.

But a string of controversial cases over the last few years has made his office’s relationship with EPA
leaders more tense, Martin said.

"] think the (EPA) administration is not interested in having a substantive ombudsman's office at this
point,” Kaufman said. "They want to starve us out because we're too effective.”

Fields, the national program manager for Superfund, said the EPA supports the ombudsman's function, and
he believes Martin has done an "exemplary job.” But hie said Bilirakis' proposal for a $ 2-million line-item
in the federal budget for the ombudsman was "way too excessive."

Fields added that he welcomes Bilirakis’ congressional investigation.

“] think the investigation will conciude that we (EPA) try to provide the maximum degree of mdependence‘
to the ombudsman's office as can be expected,” Fields said.

Fields also took issue with Kaufman's style in public meetings, and he is not alone.

Dave Lewandowski, a resident of Meyers Cove, a neighborhood that abuts the Stauffer site, is convinced
Kaufman's meddling only delays the cleanup. Lewandowski believes the EPA cught to move forward with
its proposed plan because every day that nothing is done, more contamination washes into the Anclote
River.

“BEveryone's talking and no one's doing,” Lewandowski said. He said Kaufiman seems more interested in
"Stauffer- and EPA-bashing" than in getting a cleanup moving.

"Before this is over, I think (Kaufman) is going to screw up the whole affalr,” Lewandowski said.
But most local residents who follow the Stauffer case have a much different opinion.

"They have absolutely changed this around,” said resident Mary Mosley, who has criticized EPA's
involvement in the case for years. "I think they're saints that Bilirakis brought out of heaven to help this
community.”

Heathier Malinowski, secretary of the Pmellas Pasco Technical Advisory Group, a ]oca} cmzens watchdog
group, said she is grateful for Kaufman's style, because "I see things finally moving."

"I think what they (Martin and Kaufman) have done is created an arena where the truth comes
out,” Malinowski said. *. . . Questions have been asked and answered that weren't before.”

- Times researcher Caryn Baird contributed to this report. Robert Farley can be reached at (727) 4454185
or at farley @sptimes.com.

GRAPHIC: COLOR MAP; BLACK AND WHITE PHOTO, (2); Map locating the Stauffer Chemical
plant; Bob Martin; Hugh Kaufman
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EPA will be asked to ‘'cease and desist’
Delegation also séeks higher priority for GAQ audit

By JEFF SEULE
Staff writer

gx MayZO 2000

COEUR d'ALENE —~ Members of ldaho's congr&sszonal delegation are
expected o send a letter 1o the Environmental Protection Agsncy next week,
asking officials to "cease and desist all further unilateral plans to istthe
Coeur d'Alene River Basin® pending the resuits of an investigation of agency
activiles in the basin.

U.S. Sen, Mike Crapo's office issued a press roleass Friday saying he is
tafking with ldaho's other congressmen to crafl @ letter ihat would provide
breathing room for EPA's national ombudsman to investigate
inconsistencies he has discovered in the proposed listing of the basin.

"We want Region 10 io back off untl! we can get this investigation funded
and finalized in the besin,” Crapo said, “Consideting the ailegaﬁoﬁs that
have been made, that seems to be an obvious step.”

Hugh Kaufman, an 'mesﬁgator at the ombudsman’s office, announced
Thursday that his office intends to investigate the Coeur d'Alene River Basin
Superfund listing — if they can straighten out what appears to be some
political posturing with thelr funding (see related stories).

Calls to EPAS Region 10 Administrater Chuck Clarke ware forwardad to
Assistant inistrator Jim Wermn in the Bolse office Friday afternoon.

*| cant speculate on what that letter would mean,” Werntz said, referring to
the deiegation's expacted cease-and-desist ielter. "We certainly welcome
the ombudsman to come in, but | dont understand where some of this really .

outrageous language is coming from.”

Wemniz said the Seattle office has been working colizboratively with the
state of ldehe throughout the Superfund listing process.

He ssid the state may nat want the listing, but the EPA believes the
Superfund may be the only avaiiable oplion for cleaning up the Coeur
dAlene Basin if a seltiement cannot be reached.

Werniz said the EPA has v}orked closely with the state of kizho from the
begmnmg 10 find @ “ciean solution to the envirenmental problems in the
basin.”

Kaufman said he doesn't think anyone at the EPA knows what to do at this
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point.

"They weren't expecting the tuth to be coming &t them from so many
sources like this,” the investigator said.

Ultimately, Kaufman said he believes the Region 10 office will realize the

best thing to do would be to delay the Superfund fisting proues for a year
and allow this to play out.

“That would be the smart ptay," he said. “They should apologize and give
this until June of 2001. That would release the pressure.”

Meanwhile, L1.S. Rep. Helen Chenoweth-Hage's office and Community
Leaders for EPA Accountability Now (CLEAN) are twuming up the heatana
separate General Accounting Office audit and investigation that wm be
conducted in the basin.

Chenoweth-Hage's office cailed for the investigation last month, and the
GAO accepted, In light of the most recent allegations, however, she wants
to see if the GAD can re-prioritize its efforts on the investigation, said Chad
Hyslop, district director for Chenowsth-Hage's office in Boise,

"We want to bump the GAQ and see if we can get the audit moved up,”
Hyslop saki,

CLEAN is also calling on the GAO to step up the audit of EPA's actions in
the Siiver Velley, rding to sp

The group sent a letter Friday to GAD Complroller General Duvid Walker
explaining how they beheva tms week's adtivities constitute a higher priority

for the investigation.
"ln' light of the aliegations of pattisan politics, we feel this is needed,” Bowers

1
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