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NOMINATIONS OF RANDOLPH D. MOSS (AS-
SISTANT ATTORNEY GENERAL) DEPART-
MENT OF JUSTICE; JULIO M. FUENTES AND
JAMES D. WHITTEMORE (U.S. DISTRICT
JUDGES)

TUESDAY, FEBRUARY 22, 2000

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 3:24 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch
(chairman of the committee) presiding.

Also present: Senators Specter, Leahy, and Torricelli.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

The CHAIRMAN. I apologize for being late here, but I was in a
very important top-secret intelligence meeting, and I just couldn’t
finish up on time. But it was very important that I did what I was
supposed to do there.

Today the committee is holding its first nominations hearing of
the second session of the 106th Congress. We will hear from two
judicial nominees—one circuit court nominee and one district court
nominee—and one Justice Department nominee.

We will have three panels. The first panel will consist of the
sponsors of the nominees who will give brief statements on behalf
of their nominees. The second panel will consist of Justice Depart-
ment nominee Mr. Randolph Moss, and the third panel will consist
of the two judicial nominees, Judge Julio Fuentes and Judge James
Whittemore.

Now, before we turn to the panels, if the ranking member—well,
excuse me. When the ranking member comes in, I will be happy
to have him make any comments he cares to make.

Now, if the sponsors of the nominees will take their seats at the
witness table, we will begin, and I apologize to you. It is just one
of those very important intelligence meetings that I just couldn’t
leave at the time, so I apologize to you, Senator Mack. We will turn
to you.

STATEMENT OF HON. CONNIE MACK, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator MACK. Mr. Chairman and members of the committee, 1
am delighted to be here today to recommend James Whittemore for
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confirmation, but before I discuss the distinguished career of Judge
Whittemore, I would like to thank this committee once again for its
responsiveness to the needs of the Florida judiciary. At this mo-
ment the State of Florida has seven vacancies in its Federal judi-
cial system. Both Senator Graham and I are eager to work with the
committee this session to confirm qualified candidates to fill these
vacancies and ease the pressure on Florida courts.

At the present time, six of the seven vacant judgeships are in the
Middle District of Florida, and, Mr. Chairman, it is an honor for
me to recommend Judge James Whittemore for confirmation to
serve in the Middle District.

Since 1990, Judge Whittemore has served as a circuit court judge
for the Thirteenth Judicial Circuit in Hillsborough County, FL.
Prior to becoming a circuit court judge, Judge Whittemore spent 12
years on the other side of the bench as a Federal public defender
and as an attorney with his own civil and criminal practice.

Recently, Judge Whittemore was recognized for his impressive
legal service. In 1998, Judge Whittemore was awarded the Out-
standing Jurist Award by the Hillsborough County Bar Association
Young Lawyers Division, and in 1999, he was again awarded the
Outstanding Jurist of 1999, but this time the award came from the
Florida Bar Association Young Lawyers Division.

The Florida Bar stated Whittemore had—and this is a quote
now—“a reputation of excellence in judicial decisionmaking and ex-
emplary commitment to the education and development of young
lawyers in the Thirteenth Judicial Circuit and statewide.”

In addition to his career achievements, Judge Whittemore has
taken time out of his busy schedule to give back to the legal com-
munity by serving on the Florida Supreme Court Committee on
Standard Jury Instructions in Civil Cases and as chair of the Flor-
ida Bar Grievance Committee and as president of the William
Glenn Terrell Inn of Court.

I have examined Judge Whittemore’s qualifications and find him
to be a highly qualified nominee. As a result of his extensive expe-
rience in the courtroom, it is my belief that Judge Whittemore is
well prepared to handle the challenges of a Federal district court
judge. I believe that he is a candidate that both the Judiciary Com-
mittee and the full Senate should be proud to confirm.

And, again, Mr. Chairman, I express to you my appreciation for
your and this committee’s sensitivity to the needs of the State of
Florida.

The CHAIRMAN. Well, thank you, Senator Mack. We appreciate
your coming, and sorry you had to wait for me. I certainly appre-
ciate your good statement, and I am sure Judge Whittemore does
as well.

Senator MACK. And I am sure that—Senator Graham was here
a little bit earlier. He had some folks waiting in his office, and I
am sure he will be back to make a statement.

The CHAIRMAN. If he isn’t, we will certainly put his statement in
the record. Thanks so much.

Senator Torricelli.
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STATEMENT OF HON. ROBERT G. TORRICELLI, A U.S. SENATOR
FROM THE STATE OF NEW JERSEY

Senator TORRICELLI. Mr. Chairman, I was going to make re-
marks with regard to both Mr. Moss and Judge Fuentes, if that
was appropriate. I know Senator Sarbanes had hoped to be here
with regard to Mr. Moss’ nomination but was detained, so both
speaking on behalf of myself and Senator Sarbanes, I wanted to
make some comments with regard to his nomination.

Mr. Chairman, on November 9 of last year, the President nomi-
nated Randolph Moss to serve as Assistant Attorney General for
the Office of Legal Counsel. Mr. Moss has served in the Office of
Legal Counsel since February 1996—since March 1996 as Deputy
Assistant Attorney General and since July 1998 as Acting Assist-
ant Attorney General.

While at the Office of Legal Counsel, Mr. Moss has personally
and in a supervisory capacity provided advice within the executive
branch on a broad range of complex questions of constitutional and
statutory law, issued formal legal opinions, reviewed Executive or-
ders and attorney general orders for form and legality, and re-
solved interagency legal disputes.

From December 1989 until joining the Department of Justice,
Mr. Moss practiced law at Wilmer, Cutler and Pickering. The prin-
cipal areas of his practice included administrative law, complex
civil litigation, antitrust and constitutional law. Mr. Moss became
a partner of the firm in January 1994.

Mr. Moss graduated summa cum laude with departmental hon-
ors in philosophy from Hamilton College in Clinton, NY. He was
elected Phi Beta Kappa, served as president of the Root-Jessup
Public Affairs Council, and received the Patterson Prize for excel-
lence in philosophy. He then entered Yale Law School, where he
served as editor of the Yale Law Journal and as a Coker fellow-
in-instruction. After graduating from Yale, Mr. Moss received a
John M. Olin research fellowship and spent 3 months examining
the history and theory of the common law forms of action at the
Yale Law School Center for Studies in Law, Economics and Public
Policy.

Subsequently, Mr. Moss served as a law clerk for then-U.S. Dis-
trict Judge Pierre Leval from December 1986 to December 1987,
and for U.S. Supreme Court Justice John Paul Stevens from Feb-
ruary 1988 to September 1989.

Mr. Moss was born in Springfield, OH, and currently lives in Be-
thesda, MD. He is married and has two children, ages 3 and 6.

Chairman, I am very proud to help introduce him to the com-
mittee today, again, not only for myself but for Senator Sarbanes,
and I look forward to his continuing service in the Department of
Justice in an outstanding career. I know the President is proud of
this nomination, as I am sure are Mr. Holder and Ms. Reno.

The CHAIRMAN. Thank you, Senator Torricelli.

We will turn to the ranking member now.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Mr. Chairman, I am delighted we are having this
hearing. It is historic, the first one of this century—unless you
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count the century as next year. But for those who are counting it
for this year, it is the first one. I have looked forward to this hear-
ing. I am very grateful, Mr. Chairman, you announced it back on
February 10 at our first committee business meeting of the year.

We have an outstanding group of nominees before us, including
the Federal judicial nominees and the nominee to head the Office
of Legal Counsel at the Department of Justice.

What Senator Torricelli said was absolutely right. I have a long
statement, but I know you want to get to the people here, and I
will put my statement in the record.

I would hope, even though it is an election year, that we could
move forward on some of these nominations. There are too many
still pending. We do have a lot of areas where we need to have judi-
cial vacancies filled. There are some places where judicial crises
have been declared. And once these people have been nominated,
they ought to know whether they are going to go forward or wheth-
er they are going to be held in limbo. So I would hope that the
nominees before us today will go forward. I hope that they will be
confirmed by this committee and by the Senate.

In any event, Mr. Chairman, I thank you for holding the hearing,
and I will put my whole statement in the record.

[The prepared statement of Senator Leahy follows:]

PREPARED STATEMENT OF SENATOR PATRICK J. LEAHY

This afternoon the Judiciary Committee holds it first confirmation hearing for ju-
dicial nominees this year and the first confirmation hearing this century. I have
looked forward to this hearing for some time and was grateful when the Chairman
announced it back on February 10 at our first Committee business meeting of the
year. We have an outstanding group of nominees who are with us today, including
federal judicial nominees and the nominee to head the Office of Legal Counsel at
the Department of Justice.

In spite of our efforts in 1998 in the aftermath of strong criticism from the Chief
Justice of the United States, the vacancies facing the federal judiciary are, again,
topping 75 and the vacancies gap is, again, moving in the wrong direction. We have
more federal judicial vacancies extending longer and affecting more people.

As the Chairman has noted in his comments on the constitutional responsibility
of this Committee and the Senate to act upon judicial nominations sent to us by
the President, our “primary interest must be what is best for the country and the
Judicial Branch.” Chairman Hatch has noted that “we cannot afford to lose sight
of the fact that for each nominations statistic, there is a man or woman whose ca-
reer has been placed on hold and whose reputation may suffer unwarranted and un-
intended detriment if we do not perform our duty.” I have often said that if this
were up to Senator Hatch and me to work out, we could make a good deal of
progress very quickly.

The country in now faced with 78 current vacancies and we know of seven more
on the horizon. Earlier this month the Judicial Conference renewed its request that
Congress authorize an additional 59 judgeships and convert 10 existing temporary
judgeships to permanent positions. Taken together these figures provide a truer pic-
ture of the vacancies that plague the federal courts around the country. There are
only 24 weeks left in session this year for the Senate for hearings, Committee con-
sideration and Senate consideration, debate and votes on these nominees and those
that continue to be received. To date, the only actions taken by the Senate have
been overwhelming votes in favor of two of the seven nominees held over from last
year.

Two years ago, Chief Justice William Rehnquist warned that “vacancies cannot
remain at such high levels indefinitely without eroding the quality of justice that
traditionally has been associated with the federal judiciary.” Bureaucratic impera-
tives driven by the pressures of a burgeoning workload seem to be replacing the ju-
dicial deliberation needed for the fair administration of justice. That is not the way
to continue the high quality of decision-making for which our federal courts are ad-
mired or to engender confidence in our justice system.
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Especially troubling is the circuit emergency that was declared four months ago
by the Chief Judge of the Court of Appeals for the Fifth Circuit. I recall when the
Second Circuit had such an emergency. Along with the other Senators representing
States from the Circuit, I worked hard to fill the five vacancies then plaguing my
Circuit. The situation in the Fifth Circuit is not one that we should tolerate either.
I wish that the Senate had confronted it by expediting consideration of the nomina-
tions of Enrique Moreno and Alston Johnson last year.

The Senate is back to a pace of confirming one judge a month. That is not accept-
able, does not serve the interests of justice and does not fulfil our constitutional re-
sponsibilities. For the last several years I have been urging the Judiciary Committee
and the Senate to proceed to consider and confirm judicial nominees more promptly
and without the months of delay that now accompany so many nominations.

Judge Julio Fuentes is one such nominee. By all accounts, he is a qualified nomi-
nee with judicial experience in New Jersey. He has the support of his home state
Senators. Still, his hearing has been delayed a year. I will work to try to have the
Senate vote upon this nomination without further delay this year. I look forward
to the Committee expeditiously completing its consideration of all the nominations
included in today’s hearing.

During Republican control of the Senate, it has taken more than four years to get
to a Senate vote on the nomination of Judge Richard Paez to the Ninth Circuit. It
took almost a year and one-half to finally get a vote on the nominations of Judge
Sonia Sotomayor to the Second Circuit, a nominee reportedly held up because some
feared that she might be nominated to the Supreme Court. Jorge Rangel was never
accorded a hearing and Enrique Moreno awaits his.

What progress we started making in 1998 has been lost, and the Senate is again
failing even to keep up with normal attrition. Far from closing the vacancies gap,
the number of current vacancies has grown by more than 50 percent from when
Congress recessed in 1998.

I have challenged the Senate to regain the pace it met in 1998 when the Com-
mittee held 13 hearings and the Senate confirmed 65 judges. That would still be
one fewer than the number of judges confirmed by a Democratic Senate majority
in the last year of the Bush administration in 1992. In fact, in the last two years
of the Bush administration, a Democratic Senate majority with a Republican Presi-
dent confirmed 124 judges. We now have a Democratic President with a Republican-
controlled Senate, and it would take 90 confirmations this year for the Senate to
equal that total.

Progress in the reduction of judicial vacancies was reversed in 1996, the last Pres-
idential election year, when Congress adjourned leaving 64 vacancies, and in 1997,
when Congress adjourned leaving 80 vacancies. No one was happier than I that the
Senate was able to make some head way in 1998 toward reducing the vacancies.
I have praised Senator Hatch for his effort. Unfortunately, vacancies are now back
up to 78 and a vacancy rate of over 9 percent for all federal courts and almost 15
percent for the courts of appeals.

There is a myth that judges are not traditionally confirmed in Presidential elec-
tion years. That is not true. Recall that 64 judges were confirmed in 1980, 44 in
1984, 42 in 1988 when a Democratic majority in the Senate confirmed 42 Reagan
nominees, and, 66 in 1992 when a Democratic majority in the Senate confirmed 66
Bush nominees. The 17 confirmations in 1996 were an anomaly that should not be
repeated. That has led to years of slower and lower confirmations and heavy back-
logs in many federal courts.

Qualified nominees like Judge Julio Fuentes, Judge Richard Paez and Marsha
Berzon deserve to be treated with dignity and dispatch—not delayed for years. We
are seeing outstanding nominees nitpicked and delayed to the point that good
women and men are being deterred from seeking to serve as federal judges. All of
this despite the fact that, by all objective accounts—including the recent studies
cited in this week’s National Journal—the judges that President Clinton has ap-
pointed have been a moderate group, rendering moderate decisions, and certainly
including far fewer ideologues than were nominated during the Reagan Administra-
tion.

Our independent federal judiciary sets us apart from virtually all others in the
world. Every nation that in this century has moved toward democracy has sent ob-
servers to the United States in their efforts to emulate our judiciary. Those fostering
this slowdown of the confirmation process and other attacks on the judiciary are
risking harm to institutions that protect our personal freedoms and independence.

We must redouble our efforts to work with the President to end the longstanding
vacancies that plague the federal courts and disadvantage all Americans. That is
our constitutional responsibility.
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I look forward to Senate action on the long-delayed nominations of Judge Richard
Paez, Marsha Berzon and Tim Dyk. I continue to urge the Senate to meet our re-
sponsibilities to all nominees, including women and minorities, and look forward to
prompt and favorable action on the nominations of Judge Julio Fuentes to the Third
Circuit, Judge James Wynn, Jr. to the Fourth Circuit, Enrique Moreno to the Fifth
Circuit, and Kathleen McCree Lewis to the Sixth Circuit.

Working together the Senate can join with the President to confirm well-qualified,
diverse and fair-minded judges to fulfill the needs of the federal courts around the
country. I urge all Senators to join us to make the federal administration of justice
a top priority for the Senate this year.

The CHAIRMAN. Well, thank you, Senator.

Senator Graham, I apologize for being so late to get here today.
I was in the Intelligence Committee and had to finish up what I
was doing there. We will turn to you at this time.

STATEMENT OF HON. BOB GRAHAM, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator GRAHAM. Thank you very much, Mr. Chairman, Senator
Leahy, Senator Torricelli. I appreciate this opportunity with my
colleague, Senator Mack, to present an outstanding nominee for the
Middle District of Florida, Federal district judge.

Mr. Chairman, I want, before proceeding, to thank you for sched-
uling this hearing and for this committee’s thorough review of the
judicial nomination. We are particularly appreciative that Judge
Whittemore is on your first panel of confirmation hearings.

Before I proceed with some comments on Judge Whittemore, let
me just take a moment about the Middle District of Florida. Sen-
ator Leahy just used the term “crisis” to describe some of our judi-
cial circuits. I believe that is an appropriate term to describe the
Middle District of Florida, one of the highest-caseload-per-judge
districts in the Nation.

This committee recognized that crisis in 1999 when it authorized
four additional positions for the Middle District of Florida. Senator
Mack and I hope that we will soon be before you with recommenda-
tions and Presidential nominees for those newly created positions.
The position that we are here today for is a vacancy among the cur-
rent numbers of the Middle District of Florida. And so as you have
been so understanding in the past, I would urge your continued ap-
preciation of the severity of the caseload in the Middle District of
Florida through the early attention to this nomination.

I am very pleased with those introductory remarks to introduce
the nominee for the Middle District of Florida, the Honorable
James David Whittemore. Mr. Chairman, with your permission, I
would like to recognize and introduce members of Judge
Whittemore’s family who have traveled from Florida to be here
today.

The judge’s wife is Kay Whittemore. Kay, would you please
stand? Incidentally, Kay is a practicing pharmacist, so maybe with
some of our focus of attention on prescription medication, she
might be of assistance in that as well.

The CHAIRMAN. Good to have you here.

Senator GRAHAM. She and the judge have been married for 22
years, and they are the parents of three children. Two of those chil-
dren are with us today: Chris, who is a sophomore at King High
School in Tampa, which happens to be the same high school that
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Judge Whittemore attended a generation ago; and their 8-year-old
daughter Kelly.

Jason, who is a freshman at the University of Florida, could not
be here today because he is taking examinations.

We are also pleased to be joined by Judge Whittemore’s brothers,
Kent and Don, if they would please stand.

And last, but not least, we are honored to have Judge
Whittemore’s parents, James and Dorothy Whittemore, who are
also with us today.

For Senator Thurmond’s benefit, I would point out that Mr. and
Mrs. Whittemore brought their son into the world in Walterboro,
SC, so he is distinguished both in his qualifications as well as his
roots, if you would pass that on to Senator Thurmond.

The CHAIRMAN. I will. I am not going to ask him where he stands
on the flag, though. [Laughter.]

Senator GRAHAM. No comment.

The CHAIRMAN. Maybe I will.

Senator GRAHAM. Mr. Chairman, this nominee is an experienced,
a respected jurist, who has been on the bench for a decade, and as
a trial lawyer in our State court system prior to that. He was rec-
ommended by the nonpolitical screening committee comprised of a
cross-section of lawyers and laypersons. Senator Mack and I offer
our bipartisan support for this nomination and urge prompt review
by this committee.

Judge Whittemore has excellent qualifications for service on the
Federal bench: Solid education, decades of experience in the legal
profession as a private practitioner, assistant public defender, and
trial judge, and with the respect of his profession and the commu-
nity.

Judge Whittemore received his law degree fr