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BUREAU OF INDIAN AFFAIRS’ CAPACITY AND
MISSION

WEDNESDAY, APRIL 28, 1999

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.
The committee met, pursuant to notice, at 9:34 am. in room 485,
Senate Russell Bui]dinﬁ, Hon. Ben Nighthorse Campbell (chairman
of the committee) presiding.
Present: Senators Campbell, Inouye, and Conrad.

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN-
ATOR FROM COLORADO, CHAIRMAN, COMMITTEE ON IN-
DIAN AFFAIRS

The CHAIRMAN. The Senate Indian Affairs Committee will be in
order.

Today, we will begin the long process of taking a frank look at
the Bureau of Indian Affairs [B AF reviewing what the BIA is being
asked to do by Congress and just as important, what it is capable
of doing. We will also discuss whether the present role of the BIA
is appropriate for the current state of Indian country.

As the agency charged with primary responsibility for carrying
out the United States trust responsibility to Indian tribes, the BIA
has continuing obligations to protect Ind:!an assets and Indian peo-

le. We are here today to find out how, if at all, those obligations
ave changed since 1970 when President Richard Nixon initiated
the Tribal Self Determination policy.

As of this year, more than one-third of all Indian tribes operate
under self-governance compacts. They perform services for their
members that used to be managed entirely by the Federal Govern-
ment such as health care, law enforeement and natural resource
protection. Self governance allows tribes to administer Federal pro-

ams and services provided by the BIA and the Indian Health

ervice and has resulted in higher quality services, more skilled
tribal personnel and political and economic self determination
among tribes. I believe everyone here would agree self determina-
tion has been the Government's most successful policy toward In-
dian tribes.

At the same time, as more tribes enter self governance, we are
hearing from the neies and our colleagues that self governance
and the withdrawal of resources is having an impact on the resid-
ual capabilities of the Bureau to remain viable and to continue pro-
viding services.

(1)
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Today we are asking what the BIA's mission should be in this
new era of tribal self governance. Should it be a service provider,
should it be strietly a technical assistance provider and can it con-
tinue to be both? In many cases, ever since the Bureau was trans-
ferred from the War Department to the Department of the Interior,
th?:re has been somewhat of a love/hate relationship with Indian
tribes.

From the first days of its existence, the Bureau has been ana-
lyzed and reorganized numerous times. That is not the sign of fail-
ure. A good government is responsive to the changing needs of its

eople.

i Ir]:dian country and the Bureau are at a crossroads and I hope
to hear from the witnesses their views on what will be the BIA's
mission and should be in the years ahead and what resources are
required to fulfill those obligations.

ile we are waiting for Senator Inouye, Senator Conrad, did
you have an opening statement or comment?

STATEMENT OF HON. KENT CONRAD, U.5. SENATOR FROM
NORTH DAKOTA

Senator CONRAD. Thank you very much, Mr. Chairman.

I want to thank you for hoidinﬁ this hearing. I think it is eriti-
cally important that we go through this process.

I'd also like to welcome Kevin Gover, who in my opinion has done
an excellent job as Assistant Secretary of Indian Affairs. This is not
an easy job. The challenges are immense. I believe Kevin Gover
has done an absolutely superb job trying to meet these challenges.

I'd also like to welcome former Assistant Secretary Hoss Swim-
mer. We are glad to have him here as well.

This morning we're discussing the mission and capacity of the
BIA. 1 just want to share very briefly the comments 1 get from back
home because tribal leaders back home are saying to me, first of
all, make more of the decisions as close to the location where the
decision is going to affect pleg’ lives as is possible. That's the
first message 1 get repeatcgie; In every area of the country, there
are different conditions and it is much easier if the decisions are
bei-;lng made as close to the reservation that is affected as is pos-
sible.

The second observation from my tribal leaders is the concern
that as we move to more contracts, more 638, more arrangements
like that, there are less resources available for those who don't
choose to engage in self governance at this point or they have lim-
ited self governance and they are counting on BIA to provide these
services.

This is something that I hear repeatedly. I think one of the great
challenges we have is balancing this move toward greater self de-
termination, contracting and the provision of services for those who
are not yet pregzlred to direct these activities themselves. I think
that is a great challenge we face, balancing this area.

Final comment. Nobody knows this better than our Chairman.
The conditions in Indian country, while improving, and I can look
around my State and I do see improvements, I think one of the key
reasons is tribal colleges. I am a great advocate of tribal colleges
because I think they are really making a difference. We all know
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there are areas of immense unmet need, housing conditions that
are deplorable.

I wish many times that as the cameras focus as they should on
the refugees from Kosovo and the suffering of those people that
they would take just a few moments to come to Indian country and
see the suffering there because it is housing, health care, education
situations that are totally substandard, and ves, in law enforce-
ment. All of these areas, we have a responsibility and frankly, that
responsibility is not being met. It's not being met by the Adminis-
tration and it's not being met by us here in Congress.

We could have these hearings every year and look at the situa-
tion and deplore the conditions and do next to nothing. It's my
fondest wish that at some point we turn the corner. [ believe the
exposure of the American people to what is happening in Indian
country would lead to a change. If they saw how people are living,
the conditions in which they are expected to raise a family, there
would be an outery just like there is when they see night after
night the suffering of the people who are being ejected from their
homes in Kosovo because in Indian country, there is suffering that
is as deep and as dramatic as anything that is seen in Kosovo.

We have an epidemic of suicide on reservations in North Dakota,
an absolute epidemic and the reason is there is hopelessness, there
is a sense that there is no future. Just like those poor people that
are being torn away from their homes in Yugoslavia, we have peo-
ple who have that same sense that there is no future, that there
is no hope.

We have an obligation to help turn that around and I hope this
hearing is a beginning.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you. The Senator's comments are well
taken.

Before we start, I would like to introduce a group that is our fu-
ture, Senator Conrad. That is these Indian youngsters standing at
the back of the room who are from the Wind River Reservation. 1
know you eouldn't find a chair back there but hopefully you'll stay
with us as long as you can. We're happy you are here at this com-
rl;]itt&e hearing. We're very proud of you and we want you to know
that.

With that, I'm happy to see my friend and colleague, Kevin
Gover, as our first person to testify. Why don’t you proceed?

STATEMENT OF KEVIN GOVER, ASSISTANT SECRETARY FOR
INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR

Mr. GoviER. Thank you, Mr. Chairman.

Let me begin by acknowledging and expressing my personal sor-
row and certainly that of all the employees at the BIA at the trag-
edy that has taken place in your State.

The CHAIRMAN. Thank you.

Mr. GOVER. As it happens, one of our employees actually had a
child at the school on that day and, thank God, he survived
unharmed. Our hearts certainly go out to those children and their
parents at what has happened.
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I want to offer any assistance that we can muster. If the commit-
tee can think of some way that the BIA might be of assistance, we
are anxious to do what we can.

I'm going to go on just a little longer than I usually do today be-
cause we've got a lot of ground to cover.

The CHalRMaN. I might tell you that since two of our witnesses
could not make it this morning and we won't use the light on you,
Mr. Assistant Secretary.

Mr. GoveR. I appreeciate that, Mr. Chairman,

First, let me introduce my friends here. Michael Anderson is the
Deputy Assistant Secretary for Indian Affairs and Hilda Manuel is
the Deputy Commissioner for Indian Affairs. Hilda is in charge of
t.%e oplerations of our agency and Michael assists me in developing
the policy.

First of all, thank you for your opening statement and Senator
Conrad the same. I think you've captured some of the dilemmas
that we have in leading the BIA. It is a very complex agency, an
agency that has a difficult history, a history that very much re-
flects the checkered past in the relationship between the United
States and Indian tribes.

When the BIA was formed in 1824 as the Office of Indian Affairs
in the Department of War, the policy being pursued by the United
States with regard to the Indian tribes was that of removal. We
were literally removing tribes from their ancestral homelands and
moving them to far distant places. Today, a policy of that sort
would be called ethnic cleansing.

Within a few decades, the centerpiece of policy toward the tribes
was really treatymaking, treatybreaking and warfare, again, with
the Office of Indian Affairs and the Department of War being at
the center of the execution of this policy.

After the military defeat of the tribes, we entered the reservation
era. During that time, the BIA basically provided the daily bread
for these tribes that had been deprived of their ordinary means of
subsistence and prosperity and instead became entirely dependent
on the United States. This is the era when the stereotype of the
crooked Indian agent was very much a reality where t{iese folks
would take the treaty goods that were supposed to be provided to
the tribes, sell them on the black market and then provide inferior
and even dan%emua goods to those reservation Indians.

As you well know, the reservation era did not last particularly
long because the new policy became allotment. In a single century,
there were four dramatic policy shifts in how the United States
chose to pursue its relationship with Indian tribes.

The allotment policy was based on a notion of assimilation. The
idea was that given the proper incentive, the tribes and Indian peo-
ple would literally blend themselves into the larger population that
had come to surround them. The way that policy was executed was
to take two-thirds of reservation lands and transfer them out of In-
dian ownership, take much of the remainder and transfer that to
individual Indians, again on the theory that some miracle of pri-
vate property ownership would take place and the tribes and these
individual Indian people would sumefmw become like their non-In-
dian neighbors.



5

The policy, in my opinion, was really much more directed at get-
ting at those lands and that while I do believe some actually be-
lieved that an assimilationist policy was in the best interest of the
tribes, that it was far more common that the motive behind this
policy was to get those lands.

In the 1900°s after the dramatic failure of the allotment policy
and after 90 million acres of land had moved out of Indian owner-
ship, we entered a more enlightened policy era very much consist-
ent with the New Deal policies of the time that became known as
the reorganization policy. Developed and implemented by the great
John Collier, the tribes were encouraged to reorganize these gov-
ernments.

Understand how difficult that must have been. The BIA for the
last 40 years had been charged with destroying those tribal institu-
tions, ﬂl&t was their job. They were suppressing religions, they
were taking children out of their homes and sending them to
boarding schools that they might become more like the non-Indian
citizenry. Suddenly in 1934, they were told, stop destroying tribal
governments and rebuild them.

That they did and the reorganization policy began to show some
dramatic, itive impacts as for once, United gtates policy was
based on tﬁ:ﬁ roposition that tribes know what is best for them.

Unfortunately, that policy lasted only two decades before there
was a dramatic policy shift again, in the 1950's, we see a policy of
termination, meaning the withdrawal of the United States from the
Federal-tribal relationship. Termination had a devastating effect on
the many communities that were affected by it and again, the BIA,
after having spent two decades trying to rebuild tribal govern-
ments, was told to dismantle them once again.

Happily, termination did not last long and two decades later, we
entered the current policy era of self-determination and self-govern-
ance but here again, the Bureau is asked to completely change di-
rections and move away from its job of identifying tribes who are
supposedly ready for a termination of the Federal trust responsibil-
ity and again go back to rebuilding tribal governments and inecreas-
ing their capacity to handle these matters for themselves.

e back and forth in policy over near'l!i 200 years, the BIA is
175 years old, creates a lot -:}ty baggage. The Chairman accurately
described the relationship between the tribes and the Bureau as a
love/hate relationship. The Bureau over these two centuries has
been responsible for carrying out some of the most dreadful and
terrible policies ever conceived in the treatment of a people and at
other times, has been asked to rebuild these communities, work
with them and treat them as partners and really conduct a govern-
ment-to-government relationship.

So the relationship between the tribes and the Bureau reflects
the back and forth in Federal policy over the years. It also explains
a lot of the baggage this agency carries because certainly it is true
that some of the things the Bureau has done over the course of two
centuries were terrible things to do to anybody. Yet, in each case,
tl:zt‘,; were carrying out what they were toﬁi to do in the prevailing
Federal Indian policy.

We are in a much different day at this time. At this point, there
are 558 federally-recognized tribes. The BIA provides services ei-
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ther itself or through contracts with tribes and tribal organizations
to 1.2 million reservation Indians in those 558 tribes located in 32
different States.

We provide a broad range of services most directly comparable to
the services that a State is charged with providing, everything from
educating 53,000 Indian children in BIA schools to providing law
enforcement, to assisting in the management of timber resources,
water resources, mineral resources, oil and gas, the entire range of
natural resources, to basic social work and assistance in placing
children who are in need, assistance to elderly people and, of
course, a great deal of assistance to the many Indian people who
still live in poverty.

That creates a very, very complex service mission, complicated
more by the fact that Congress has chosen, and it is a policy with
which we absolutely agree, to say the tribes can receive these serv-
ices in virtually any form and any combination they choose. They
can allow the Bureau to continue to provide services directly or
they can contract some or all of those programs, or they can go to
the new self-governance program which, in essence, is a block
grant program that allows the tribes to take federally-appropriated
money and use it for a broad variety of programs as they see fit
without the approval of the BIA and with really very little respon-
sibility to ask us for any sort of permission. That clearly is the cor-
rect poliey at this point in time.

Again, this has created some real challenges for our agency. We
are one of the few a,iencies, I think, that has been told very clearly
we want you to work yourself out of most of your jobs. The policy
of self-determination really is centered on the notion, as Senator
Conrad pointed out, that those decisions need to be made at the
tribal level by tribal people. Our job really has changed a lot from
the time when we were all things to all Indians to a time when we
are backing out of a presence at the reservations as fast as we can
and letting the tribal governments be the ones who are in charge
of those decisions. That is clearly the correct policy.

Every time in our history, we have tried to withdraw from the
tribal-Federal relationship or ignored the wishes of tribal govern-
ments and even tried to destroy those institutions, the results have
been dramatically bad. So today's self-determination policy is a re-
versal of that. Yes, we'll pull the Bureau out of your day-to-day de-
cision-making, but we will do no harm to the ongoing Federal-tribal
relationship and furthermore, we want the tribes making the deci-
sions about how these resources are allocated.

We have some special guests with us today that, with your indul-
gence, I would like to introduce. The people of the BIA sort of take
a pounding in many circles. It is often said this is a large and
tough bureaucracy, but the reality is that most of our employees
are engaged in providing services directly to the tribes. We wanted
to honor some of those employees today g}f introducing them to the
committee.

First, let me introduce Gloria Gorman, who is from our area of-
fice in Juneau, AK. Gloria has had an outstanding career with the
Bureau and has been chosen as our social worker of the year. We
are very grateful for her work.
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I'd also like to introduce Jim Stiers. Jim is the Deputy Director
of the BIA’'s Fire Center. He is a fireman and he does an outstand-
ing job in his pesition. He's been chosen as the outstanding em-
ployee in that part of our organization.

Next iz David Pennington. Dave is from the Billings Area Office.
He is our natural resources worker of the year and has a broad ex-
perience in protecting and defending tribal resources.

Next is Brandt Johnson who is from the boarding school on the
Navajo Reservation. Brandt is our teacher of the year. It is little
known that nearly one-half of our employees in the BIA are teach-
ers and we're very proud of all of them.

Finally, Mr. Chairman, another major service element in our pro-
gram is law enforcement. We have with us, John Yellowhawk who
is the Chief of Poliee at Truxton Canyon Agency in Arizona.

These folks are out there every day bringing new meaning to the
term public service. I wanted to say for all to hear just how proud
I am of not just these five folks but of all the people in the BIA,
They work extremely hard. I've had many experiences in both the
public and private sector over the years in many different offices
and with some very outstanding people, but I will say this. I have
never encountered a group of people that are as talented and most
of all, as dedicated to what they are trying to do against very dif-
ficult odds than the people in the BIA. I am grateful for their work,
I'm very proud of them and I am absolutely honored to be given
the opportunity to lead them in their efforts.

Mr.Chairman, you asked the key question, what is left to the
BIA if we fully implement this policy of self-determination and self-
governance? I think the answers are really before us.

First of all, before we will see the full implementation of self-de-
termination and self-governance, we have to see more funding.
When we talk to these tribes about what we need to do to encour-
age them to take on more self-determination contracts or to enter
into the self-governance program, they say we need more resources.
They do not wish to take on a program that cannot succeed due to
a lack of resources.

First and foremost, if we're to see the ultimate implementation
of the vision of self-determination and self-governance, it's going to
require more funding. Again, I want to point out that we are an
unusual agency. The more money we get, the smaller we get be-
cause the tribes will take on more and more of these responsibil-
ities. So we, once again, make that plea that the Congress needs
to help us by helping these tribes.

Let me also say one of the great myths of our time is that the
BIA spends 85 to 90 percent of its funds on bureaucracy. It just
ain't so. Our basic operating account is our operation of Indian pro-
grams. This chart shows how much of our total budget actually is
contracted out. As you can see in the blue bar, it is well over half
of our budget. So it's simply not possible for us to be spending all
that money on administration.

You will also see that the self-determination and self-governance
policies have had a dramatic effect on the number of BIA employ-
ees in just the last 20 years. In 1981, we had almost 17,000 FTEs;
in fiscal year 1999, we will have about 9,600 employees. So we've
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lost nearly half of our employees and those have become tribal em-
ployees.

Nor may it be said that we have unusually high administrative
costs. We took some time to compare some of our administrative
costs to some of the other agencies in Interior. Certain things are
very stark in this comparison. First of all, 70 percent of our annual
budget is contracted out, almost all of it to tribes and tribal agen-
cies, but some to private Indian-owned organizations.

Second, our personnel costs are lowest in the department by sev-
eral orders of magnitude. That's because our agency has become
quite small and we rely much more on tribal contracting and other
contracting to meet the requirements of Indian country.

Finally, we really want to put this myth to rest. We did some cal-
culations on how much of our money actually goes to administra-
tion. What we did was add up all the positions that could even con-
ceivably be called administrative and indulged every presumption
against ourselves in terms of our administrative costs, and found
that at most, it's 10.1 percent.

That assumes that people like me and Hilda Manuel, make abso-
lutely no provision of services to the tribes, that we're strictly ad-
ministrators which is not the case. Even if you assume that, 90
percent of our funds go to services in Indian communities. That is
as it should be.

If we implement this policy of self-determination to its logical
conclusion, there will still be a place for the BIA. I see four major
areas in which we need to enhance our capabilities in order to meet
what those responsibilities are still going to be.

First, there is the trust responsibility. The Bureau will continue
to be responsible for the primary trust obligation to produce and
enhance Indian assets. That is why right now we are engaged in
this great effort called the Trust Management Improvement Pro-

ram to overhaul all of those systems. We've asked the Congress
or a lot of money to implement that program. If we succeed, we
will have set the Bureau on the proper course for the next two dec-
ades in terms of meeting its trust responsibilities.

Second, there is an accountability function, both our internal ac-
countability to this Congress for the money that we use as well as
the accountability of the tribes to the Congress. It is clearly desir-
able that most decisionmaking be made at the local level but when
you do that, it's axiomatic that increases the need for oversight,
that the central funetion of our office then will become oversight
and making sure appropriated funds are used for the appropriated

urposes.
P e're not very good at that right now but we are working on
overhauling our administrative systems as well. We brought in the
National Academy of Public Administrators and asked them to look
at our administrative systems and make recommendations to us on
how to improve our administrative performance.

We believe that by going deeper into these administrative areas
and doing a better job on each of them that we can feel freer and
be more credible in coming to you and saying, if you give us a dol-
lar, it will be extremely well spent.

Third, we must continue our role in policy development and co-
ordination. It is a very good thing that right now more and more
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corridors of the Government are being opened to tribes. I am, on
a month-to-month basis, amazed at the different agencies who
come to us asking for assistance in developing a relationship with
tribal governments.

Just to pat ourselves on the back for a moment, I think the Clin-
ton administration has made one very important improvement in
Indian affairs and that is to express to all Federal departments
that they have an obligation to the tribes that is independent of
that of the BIA, and that they are no longer allowed to tell a tribal
leader go away, go talk to the BIA, that they too have responsibil-
ities. Tgat has been a very important and dramatic change.

Finally, you spoke about technical assistance and that would be
the fourth primary function that would remain to the Bureau.
These days, any government needs a large amount of scientific ex-
pertise available to it. Yet, given that we have 558 tribal commu-
nities, not every one of them needs a full-time archaeclogist, a full-
time hydrologist, a full-time road engineer, et cetera but the BIA
can maintain that capability and make it available to the tribes.

I have asked my area directors to go out and talk to the tribes
and find out what we anticipate in terms of scientific expertise that
is %'oing to be needed in these communities so that our area offices
will slowly but surely convert to a technical assistance mission and
much less of a line authority mission,

There are several areas that in all candor, we're not going to
make a lot of progress on in the next couple of years but loom as
large problems. Right now, as you know, we're involved in litiga-
tion over a trust fund management system that had been ignored
for many years.

It was a lawsuit in my opinion that needed to be brought. I be-
lieve in combination wit tg]e Congress and with the administra-
tion, we're going to be able to deal with this issue and put it on
a path to resolution within the next two years.

here are several other areas where quite frankly some enter-
rising lawyer is going to realize that we are extremely vulnerable.

t me describe some of them

One is in the area of law enforcement. We have very specific re-
sponsibilities to enforce the law on the reservations. Right now, we
don’t have enough officers to get it done. We know from a recent
Justice Department Study that if you are a Native American, you
are 2.5 times as likely to be a vietim of a violent erime. That's un-
acceptable. It's absolutely dreadful and we need your help in ad-
dressing that issue,

Second, as Senator Conrad referred to, we have the issue of our
schools. I live in absolute dread that one day we're going to wake
up to some terrible disaster in one of our schools and it won't in-
volve a situation like we saw in Littleton. Instead, it will involve
something that is absolutely preventable. That is that our facilities
are falling apart. They are dangerous to these children and I find
it difficult to explain to these young people why it is their schools
don’t look like the other schools they see on television. Why it is
their schools are falling down. Why it is areas of their schools get
roped off because they are dangeruus. We've got to do better.

ext is safety of dams. We have several hundred dams we're re-
sponsible for. We are like the little dutch boy at this point, running
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around trying to deal with the greatest crisis in dam safety while
knowing other dams are deterinratinﬁ at an alarming rate. We be-
lieve we would need around $40 million a year to really make a
dent in the backlog on our dam renovation needs.

Next is the area of irrigation. Qur in'igatiun systems are falling
apart. They are old and decrepit. We don't generate enough money
to properly maintain those systems. Of course it's the allotees who
pay for that. Their lands become unproductive, they cannot be eco-
nomically farmed because of the condition of these systems. More
than anything we would like to be able to turn these systems over
to the tribes but the tribes are saying to us, we're not crazy and
we're not going to take over a system that is so broken down, we'll
never be able to fix it. That's another area we have to target within
the next few years.

I believe that is the essence of my comments today. Again, we
thank the committee, This is an important and timely hearing.
While we face many challenges, I don't have much doubt this agen-
cy can successfully resolve them.

In all candor, we're lﬁ‘oing‘ to have to no longer take the approach
of trying to solve all the problems at once. I think the Bureau has
been fighting a losing battle for many vears trying to take on very,
very daunting problems and trying to d{a them all at once.

Instead, we're going to have to take a different approach which
is to really gather a number of our resources and attack one or two
problems at a time. That’s %ning to take some years to finish. The
two problems I want to deal with before I leave are trust and our
administrative functions. So we are concentrating our resources in
those two areas in order to get those on a proper and stable footing
before we move on to some of these other very important problems
we face out there.

If we can do that, then I believe the next Assistant Secretary will
have an opportunity to address some of the other issues I've de-
seribed this morning.

With that, we thank you very much and thank the committee for
your time and patience with that lengthy explication. We'd be
grateful to answer any guestions you have.

[Prepared statement of Mr. Gover appears in appendix.]

The CHAIRMAN. Thank you for that very complete comment, I
was taking some notes whi{e you were talking.

I noted with interest the reduction of the employees at the Bu-
reau. At the present rate, you may be the last one working there.
As someone said, don’t forget to turn out the lights.

You gave a very fine, short history of the failed policies and mis-
guided decisions this Government has made. I appreciate you doing
that because I think a lot of people don’t know what the Reorga-
nization Act was, or the what the Allotment Act was. I guess the
only one you missed that I thought as another failed policy was the
assimilation process the Government thought they were doing some
good and did%ad

In my view, Kevin, one of the major reasons why a lot of these
policies have failed is because they never asked the Indians. They
were all done here through some kind of infinite wisdom without
ever asking the tribes what they thought or what they wanted or
how it would affect them. They put the policies in place and sort
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of dumped them on the tribes, sometimes policies completely for-
ei%n to their thinking including the original %eorganizatiun Act, to-
tally foreign to their form of government, trying to make a clone
government from what we're doing here in Washington out of all
of the Indian tribes who had totally different systems of govern-
ment.

I often compare it to how people would feel in the United States
if a foreign country came into this Nation and by force or whatever
means, told us we had to abandon our form of government that
we've had for the last 220 years and implement a totally different
form of government based on what they thought was the proper
for;;n of government. That's basically what happened to the Indian
tribes.

There is no question it left the two cultures without direction and
all of that has manifested itself in the high suicide rate as Senator
Conrad mentioned and a lot of lost people along the way. So I ap-
preciate that very fine statement you made.

You're in a tough job and you wouldn't have gotten the support
of this committee if we didn't think you can handle it but I ﬂnow
as Ada Deer found out and Ross Swimmer, Eddie Brown and many
others, that's not an easy job. So I admire you for the heat you
have to take in doing that.

With that, Senator Inouye, did you have a statement you'd like
to make before we ask a few questions?

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
HAWALIIL VICE CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

Senator INOUYE. Yes; first of all, I would like to apologize for my
lateness. Second, I would like to commend the Assistant Secretary
for his most compelling statement. I am sorry I was not here to
hlear your opening remarks and I would like to commend the em-
ployees.

ver 3 years ago, we began discussions with the then Secretary
of the Indian Affairs, Ada Deer, regarding the subject matter we're
discussing this morning. We did so because we believed it was time
the American public, especially the Congress, developed a better
understanding of the BIA.

For too many years, the Bureau has been one of the most under-
rated and overly criticized agencies in the Federal Government. It
is the agency that Indian country and appropriators love to hate.
In recent years, the administrative capabilities of the BIA have
been decimated by Government downsizing, early retirement au-
thority and most importantly, diminishing resources.

Nonetheless, we continued to charge the Bureau with an ever in-
creasing and wider range of responsibilities in furtherance of the
United States trust responsibilities while faﬂing to provide the Bu-
Eeau with the resources any agency would need to carry out these

uties.

Add to that, the impact of self-determination contracting and
self-governance compacting on the ranks and functions of the Bu-
reau, and it is a small wonder that this agency is perceived by its
critics to be operating under siege and unable to meet its tasks.

Today, the Bureau has some of the most highly respected and
imminently capable leadership and we've just met a few of them,
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people who come from Indian country and know well the landscape
of challenges that Native people are facing in most of our tribal
communities. The Secretary of the Interior has taken a personal in-
terest in some of these challenges and has committed himself to
changing what has been for far too long a bleak and dismal hori-
zon.

There can be no doubt that there are grave, endemic problems
that leaders and citizens of Indian country face on a daily basis.
I'm glad we will hear from the former Assistant Secretary, Ross
Swimmer, and I'm certain he'll tell you those dynamics have not
changed a great deal over time.

How do we foster economic growth in Indian country? We've been
talking about this for decades now. How do we begin to stabilize
the social climate in which young Indian people are trying to grow
and learn? How do we address the scourge of drugs an?almhn and
gang violence and child abuse that plague many poor communities
across this Nation, be they tribal communities or non-Indian ones?
How do we assure that Indian youth have safe schools in which to
learn and a path to a promising future? How do we protect Indian
lands and resources, rights to water and rights guaranteed under
our treaties?

Mr. Chairman, these are just a few of the challenges that the
BIA attempts to address on a daily basis with the most meager of
resources, so 1 am glad you called this hearing and I commend you
for that. I am certain that we will focus today on the contemporary
realities and the future the BIA is charged with helping to shape.

I want to commend Mr, Gover once again for your compelling
statement and [ can assure you I join the Chairman in doing what-
ever we can to be of assistance.

The CHalRMAN. I might mention since you did talk about the in-
creased need of money resources, last year the Bureau's hudget
was about $2.4 billion for the complete year. I note that we've
spent about $6 billion in Kosove so Ear or on the refugee problem
or the war, whether you use that word or not, the war effort. Just
this week, the administration asked for another %6 billion to get
through September.

It just seems to me if we can find that much money to fight
somebody else’s civil war, we ought to have more money that goes
into the war on poverty and drugs, the homeless and housing and
everything else we face on a daily basis on Indian reservations.

Let me ask you just a couple of questions, Mr. Assistant See-
retary. When we talk about self-governance with tribes, one of the
things I've noticed is, at least in the beginning and maybe not so
mucﬁsnuw but on the part of some there is sort of a fear that if
you go more toward self-governance programs, that somehow that
is sort of a back door way of the Federal Government getting out
of their trust responsibility. [ was wondering if you had some idea
of how we could induce tribes or at least dilute that fear that some
people have?

Mr, Gover. Thank you for that question, Mr. Chairman. [ think
we have to continually be clear with tribal governments that the
fact that we are encouraging them to take over many of these—ba-
sically what they are afraid of is that we're going to pull out the
rug from under them. After we get them to take on all of these pro-
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grams and do all this work, that suddenly all the Federal assist-
ance is going to disappear.

We have to be very constant in sayinfi that the trust responsibil-
ity continues to exist and that these funds are going to continue
to be available to them. In my opinion, it is that tge tribes, because
of this history we've had, this back and forth and the several at-
tempts of the United States to withdraw from the Federal-tribal re-
lationship, act out of their fear of that happening again. The only
way to overcome that fear is for us to be very constant in saying
the United States will never again attempt to withdraw from that
relationship and the United States is gﬂi{? to continue to support
these communities as long as there is a United States. A promise
that is meaningful is one that means the most.

The CHAIRMAN. In some cases, law enforcement is an example.
Some tribes have taken it on themselves and found it didn't work
for whatever reason and gone back to have the Bureau take over
that program. I guess part of it might be that we need to get the
message to them this is not an absolute, finite deal, that they can
opt in and opt out and if it doesn’t work, they still have that re-
serve safety net that they can come back in.

Mr. GoVER. They absolutely have that right. It does create some
problems for us because we are sort of on pins and needles each
year if a tribe turns a Fmgram back to us, we have to scramble
to ﬁet the personnel in place to provide the service, but that is their
right. We are not looking to withdraw from that res[]_wnsibility,

e CHAIRMAN, Speaking of law enforcement, in fiscal year 1999,
law enforcement dollars were taken out of the tribal priority alloca-
tion account and put back under the central authority of the Bu-
reau. Does that signal a trend toward refederalization of Indian

pr{ﬂgrams?

r. GOVER. Hopefully, it doesn't represent a trend at all. I think
there are times when the Congress, who certainly always has the
power, but there are times when it also has the inclination to es-
tablish priorities for Indian country. This is one of those times.

The Congress has said to us, we'll give you the extra money
yvou've asked for in law enforcement, but we want to be sure it’s
spent only on law enforcement. It seems to me that is a reasonable
approach. We would like to see law enforcement returned to TPA.
In a way it doesn’t matter because it doesn’t affect how we distrib-
ute the funds. On the other hand, TPA has become symbolic of the
self-determination policy and we really ought to be consistent with
how we're administering those programs.

The CHAIRMAN. Senator Inouye had to go to another meeting but
he did leave half a dozen or fewer questions. Rather than try to ask
them as eloquently as he can, I'm going to submit those to you.
Could you answer those in writing to Senator Inouye?

Mr, GOVER. Yes, sir.

The CHAIRMAN. I'd appreciate that.

Those are all the questions [ have. Before vou leave, let me tell
you that in my view, many of the members of this committee are
doing their very best for Indian country but believe me, we are sty-
mied too. As we get into some of these very difficult negotiations
between States and tribes, dealing with gaming is an example,
frankly, this Senator, and I'm sure | speak for several others, we're
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really at our wits end trying to find a solution to problems when
we would like the States and tribes to negotiate their differences
and then come to us and say what they both can live with which
would benefit both tribal people and the people in the State in
which they reside.

Any help you can give us in trying to find some of those solutions
would be greatly appreciated.

Mr. GovEr. We are doing one thing that may become a model for
the future. As you may know, we recently issued some new pro-
posed regulations on the acquisition of trust lands for the tribes.
As part of our consultation process, we thought it would be a good
idea to bring several different interests together to talk about those
issues, both to educate us but also to educate one another.

In early May, we're going to be conducting a meeting with tribal
representatives, representatives of the Governors, representatives
of the attorneys %‘eneral, representatives of local governments and
representatives of private enterprises who feel they are affected by
Indian trust land decisions to see what common ground there is.

The real issue in tribal negotiations is both parties have to have
some leverage. There has tc:—fe some incentive to negotiate, In my
judgment, it is our job at the Bureau and at the department to be
on the tribes’ side and to lend our weight to their side of that ef-
fort. That's a function I didn’t mention but I hope it goes without
saying that's whose side we're on when it comes to these sorts of
matters.

The CHAIRMAN. And I'm sure the committee appreciates that.
From my view though, Indian tribes are not always right in some
of those decisions because boy, we hear it all the time from the
local 7-Eleven dealers who had a thriving business until the tribe
acquired some land near them, put it in trust and opened a 7-Elev-
en across the street and sell their goods at a cheaper rate. Believe
me do we get it from State governments and from private busi-
nesses who feel they cannot compete and that they are competing
against an unfair entity, that is, the Federal Government. So it's
not an easy answer.

Mr. Gover. That is when we do not envy you your job.

The CHAIRMAN. Thank you for your appearance today. We appre-
ciate it.

The CHAIRMAN., We will now go to the second panel which will
consist of: Former Assistant Secretary Ross Swimmer; Bernie Teba,
Executive Director, Eight Northern Pueblos and Tim Martin, Exee-
utive Director, United South and Eastern Tribes from Nashville.

Your complete written testimony will be included in the record
so you may speak freely or abbreviated, if you like. It's nice to see
you again here, Ross. It’s been a while and welcome back to the
hallowed halls of Congress. You were the Assistant Secretary from
1985 to 1989 under President Reagan, and from 1975 to 1985 were
the Chief of the Cherokee Nation. You did a wonderful job in both
those capacities.
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STATEMENT OF ROSS 0. SWIMMER, TULSA, OKLAHOMA,
FORMER ASSISTANT SECRETARY FOR INDIAN AFFAIRS, DE-
PARTMENT OF THE INTERIOR

Mr. SwiMMER. I don't know about that, Mr. Chairman. I some-
times question one's sanity of dealing in this particular subject
matter. You're to be commended and Senator Inouye also for his
fine leadership, This has been a committee that, for many, many
vears, has had excellent leadership on both sides of the aisle and
is to be commended for the attitude of working together. I think
this exemplifies a lot of what we need in Indian country, a policy
from the Congress that is consistent, that is bipartisan and di-
rected at solving the problems.

I appreciate the opportunifiy to be here today, to speak to the
committee, for the invitation I received. I'm always one to give ad-
vice.

I particularly appreciated Assistant Secretary Gover's comments.
I felt that if I were to come back into the Bureau today after 10
years, about the only thing I might miss is I would have 5,000
fewer employees. 1 admire the job he is attempting to do, given
that situation as well as the financial situation that he's faced in
Indian country.

He is doing an excellent job. I appreciate his leadership and hav-
ing a fellow of his character in this position, as is the job being
done by the other 9,000-plus Bureau employees. I want to echo his
comments regarding that.

When I was here, I have never worked with a more dediecated
group of people who were attempting to do the right thing 99 per-
cent of the time with 99 percent ofg the people. Kevin so well
articulated, the difficulty often is simpl ﬁ;;:ring out what the mis-
sion is because the mission changes. Fgave noticed that it changes
about every 20 years, about every two decades.

So the mission of the Bureau is to advocate whatever the policy
of the day is that comes from Congress and to try to administer
that policy, laws and regulations as it comes from Congress to the
tribes and to Indian country. That is a very difficult job in trying
to change one’s mindset from what one was doing yesterday to a
whole different plan of action tomorrow, whether it's removal, try-
ing to encourage people to move away from Indian country, trying
to encourage people to move back to Indian country, tryving to
retribalize ?ndian country, trying to take away tribes from Indian
country is extremely complex.

The Bureau is challenged with the mission of a lot of things it
never intended would happen. I mention in my testimony a lot of
that history. Certainly the trust fund's management issue is one
that dplaguea the Bureau now as it did when I was there and as
it did for yvears before because that wasn't part of the mission, or
at least it wasn't designed to be the mission of the Bureau in the
sense that it has become today where there are hundreds of thou-
sands of individual Indians wg-:: are receiving, in some cases, nick-
els and dimes as their fractionated share of lease moneys from trib-
al lands or individual Indian lands and putting that into accounts,
trying to put interest on it, trying to allocate it back to the individ-
ual with resources that were designed to do the job in a much less
complex era 20, 30 or 40 years ago. | also address this in my writ-
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ten testimony, the difficulty of trying to get technology up to date
in the BIA to manage this.

I bring to the committee’s attention that it was an attempt of
mine to privatize the accountability of trust funds going forward
with contracts to outside agencies that would in fact have the capa-
bility, that do have the capability of accounting for those kinds of
funds in extremely small shares and being able to handle the trust
fund accounting.

This we attempted to implement and it was strongly opposed by
Congress. It was opposed by Congress because it was believed at
that time that this was the responsibility of the BIA, and by golly,
the BIA should do it.

It’s easy to say the BIA should do it, but if you don't have the
resources, you can’'t do the job. If you don’t have the people that
are qualified to do the kind of work necessary to get the maximum
amount of return for tribal and individual funds, it can’t be done.
That's part of what we face today.

The mission of the Bureau today is as much as it was 10 years
ago and even 20 years ago. As Kevin mentioned, mission is schools,
it's trust accounting, it'’s land leasing, protection of resources, act-
ing as trustee for both individual Indian citizens and the tribes, ad-
ministering a plethora of Federal programs. What should the mis-
sion of the Bureau be?

It was my belief coming from the leadership of a major Indian
tribe that tribes were on the verge of being able to take on the re-
sponsibility for their governments, that in many instances, tribal
government was sufficiently adept and strong and in place long
enough that it didn't need the guardianship of the BIA.

I felt that if tribes could take over more of the financial resources
the Bureau had and dedicate those to areas of tribal need rather
than perceived Federal Government need, more things could be
done. I pushed for the policy of self-governance and the law of self-
governance which instead of self-determination and 638 allowed
the tribes to take on specific programs, self-governance would lit-
erally let the tribe take the Bureau's budget. If the tribes took the
Bureau's budget, they would then program that money and return
to the Bureau a budget so they cnulf])gge held accountable for how
that money was spent. The tribes would be better off for it and the
Bureau eventually may downsize and go away.

There are a couple of caveats with that. At the time, it seemed
to me that if tribes are going to engage in self-governance, they
have to accept the responsibility, they cannot have the BIA wait in
the wings and simply say, weﬁ, we decided we don't really want
to do that, we're not getting enough money, we've got a political
problem here, we're going to retrocede and you, the Bureau, must
come in just like you were before and take over this entire function,
be it law enforcement, school administration, programmatic efforts,
whatever it might be.

That's unrealistic. It can’t be done in the first place, plus Con-
gress is never going to put up the money to prepare the Bureau
to be able to move into those areas once the tribe has taken them
OVer.

If the tribes are going to take this approach and truly become
self-governing, they also have to take the responsibility and figure
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out how they are going to manage. What happens if they have to
retrocede? er have a problem in our own trige right now that no-
body could have foreseen where the constitution has been trampled
on, where the leadership just has ignored the basic tribal law,

Is it the Bureau's responsibility to solve that problem? I don't
think so. I think it's a tribal problem to solve and the tribal proc-
esses have to work those things out. We've seen around the country
where these kinds of issues are prevalent. What do you do, what
is the answer when a tribe falls apart so to speak?

Well, I can tell you in our own State of Oklahoma, nothing to be
proud of, a lot of our supreme court folks have gone to jail, we've
indicted and sent Governors to jail, law enforcement people have

ne to jail, and I suspect probably half the States, maybe more in
the Union, have had the same problem. These things happen. It's
a political institution, but there are mechanisms in Indian country,
in tribes and each one may be different, to work out these prob-
ems.

I think the theory of tribes assuming certain responsibilities is
good and self-governance can work if the tribes understand this
1sn't just a program, this isn't just money, you are responsible for
your tribal government.

We get into a lot of other issues. This is where the policy really
has to be thought out. In my mind, it has never been thought out
or discussed in any great length and perhaps it's because it’s such
a touchy subject that nobody simply wants to talk about it.

That is, not all tribes are the same. If you compared a recently
recognized Indian tribe of 350-plus members, that has an income
currently in excess of $1 billion from gaming revenues to the Nav-
ajo Nation or to the Cherokee Nation in Oklahoma, you would im-
mediately see the role of the BIA is split three different ways. It
should be, it's totally different. The role of the Federal Government
toward the smaller tribe with $1 billion of revenue, virtually no un-
employment, no problems, no social needs, no housing needs and
yet by law, at least as I understand recently, the BIA is still re-
quired to provide certain services to that tribal organization. Well,
why? Why should they?

On the other hand, when we look at Navajo, we're looking at a
much more unified government, we're looking at a government that
in itself is in control of some 19 million acres of land that has ex-
tensive natural resources, is quite wealthy, that is capable of hiring
and does hire some of the %est consultants, attorneys and help
available, yet the Bureau spends enormous resources on that res-
ervation as well, as they should perhaps, but is there a different
approach that should be made to that tribe?

he tribes in Oklahoma, my own tribe, we're in a situation where
we were out of business for 70 years. Until 1970, there was no rea-
son to have tribes in Oklahoma, they'd been terminated, but with
the advent of the Great Society, you didn't get money if you didn't
reorganize, so we all reorganized. At that time, I will also tell you
that very, very few services were provided to the Indian people in
Oklahoma.

Indian people lived in remote areas of Oklahoma, eastern, south-
eastern, what we call Little Dixie. The State didn't pay any atten-
tion to them, the tribal presence wasn’t there, the BIA was admin-



18

istering trust land responsibility for individual Indians and had no
relationship to Indian tribes because there weren't any.

With the reorganization of the tribes, it was the first time that
there was real attention paid to the nearly 10 percent of the State’s
population which was American Indian. Through that reorganiza-
tion and through the funding those tribes received for mainly social
service programs, it has helped the people considerably.

Yet, as far as trust responsibility, there is a little bit of money
the tribes own in trust with the ]_g;'ureau, but not a great deal of
land, hardly any natural resources that are left with the Indian
tribes in ownership, so there is very little in that sense, in the
trustee sense that the Bureau administers there. Only recently did
they get into a law enforcement function and most of that was due
to gupreme Court decisions that determined the tribes had jurisdic-
tion after 70 years of not having it.

The California tribes, you have 100 tribes, some small as a cou-
ple dozen people, some not living on reservations, but having res-
ervation ufpland of 20, 40, 60 or 80 acres.

My point is that if you look at all of Indian cﬂuntrty, ou see it
is virtually impossible to have a one policy fits all. self-determina-
tion, self-governance or trusteeship or total guardianship, one pol-
icy doesn't work.

It's my opinion that the tribes need to sit down with the Bureau,
with the Congress and at some point reach those tough decisions
about the role of the Bureau, about their role. The mission of the
Bureau today is a buffer between the Congress and the tribes. You
all don't want to deal with 558 tribes. You don't want to have 558
separate appropriations, but in truth that's what needs to be done.
That's the way appropriations are made to other governments, to
our territories and what have you.

Maybe in some instances, that's what needs to be done, direct aﬂ-
propriations to tribes and then some kind of accountability. I think,
as ﬁevin mentioned, that's a key word, the tribes must be account-
able.

I will also add one other thing. I contend it's not just more money
that will make things right in 7miian country. It may create a few
more jobs, but it’s essential that tribes be able to build an economy
to support a level of population that can be gainfully employed and
as they move into this direction, and if the Congress could agree
it can be done, then people will get jobs on those reservations and
once people are ernﬁsln ed and educated, they have choices and
those choices then will determine the size of the reservations.

If the tribes are doing the job they should, then people will stay.
If they are not, then the people will leave. Presently, the people
have no choices. They are there because subsistence living on the
reservations is available to them and it's not available elsewhere.
That's a sad state of affairs. By a few changes in the tax code, by
a few incentives to the private sector, we could have employment,
true employment on Indian reservations but this takes a major
commitment to allow this to happen. I don’t really understand why.

You have mentioned the expenditure of Federal funds in other
places. I can tell you there are whole lot of people who get a lot
of tax breaks out there. If the tribes were able to offer these kinds
of incentives to the private sector, the private sector would locate
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there. You can't get the private sector there by building a few in-
dustrial parks, providing some roads and what have you. It's ex-
ensive for the private sector to go to Indian country and build
usiness.

If the Government would cover that cost instead of the current
cost of the welfare programs that have to be administered for our
people, I think it would go a lot further.

I will also echo what was said earlier. One of the things we have
to do in the Federal Government is éet away from this idea that
the BIA is the trustee in the Federal Government.

One of the more difficult dilemmas I faced, and I'm sure that
Kevin Gover faces, is competitiveness within the Department of the
Interior. We are constantly having to defend tribes and tribal res-
ervations, tribal lands from the rest of Interior. The Park Service,
the Bureau of Reclamation and all the other agencies of Interior
are quite competitive and it takes somebody of Kevin Gover's stat-
ure to be able to negotiate that competitiveness.

Beyond that, however, the entire Federal Government is the
trustee, the entire Federal Government should be looking at Indian
country. As I mentioned in my written testimony, virtually every
social program the BIA operates is currently operated by an agency
of the Federal Government, whether HUD, Department of Labor,
Department of Commerce, or some other a en&y. Somehow, these
need to be tied together either with the BLE offering technical as-
sistance to these other agencies to help them spend their money
better or have the agencies give their money to the BIA and let the
BIA administer those social programs on the Indian reservations.

The capacity of the Bureau is such that given the responsibilities
that currently exist within the Bureau to be able to take over, take
back, retrocede, any program that is provided to tribes, to oversee
the programs operated by tribes, to do the accounting, the capacity
is not there in terms of resources, manpower, technology or any-
thing else. It wasn't there 10 years ago and [ would say it is not
there today.

The tribes themselves are having to go outside of the Bureau in
many cases in order to evaluate their private contracts on leasing,
negotiations, mineral development and that sort of thing. When
those agreements come back to the BIA for approval, oftentimes we
have an area director and agency superintendent who hasn't a clue
as to whether that is the best thing in the best interest of the tribe,
but yet they are exPected to approve those agreements. In the
event the tribe doesn’t do well mtgl that agreement, then they are
likely to be sued for breach of trust and have to make up whatever
the lost profit was.

I would say the capacity of the Bureau, if it's expected to do what
it'’s trying to do mda¥, is lacking in terms of resources, technol
and specific personnel. I would say the mission of the Bureau n
to be constructed from this point forward in some way that recog-
nizes the differences in Indian country and is able to move those
tribes that are capable into self-governance and hand off those gov-
ernments and let them operate somewhat if not totally independent
and then provide the technical assistance and oversight where nec-
essarg of the very small tribes that don’t have that ability to man-
age their governments.
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I would also recommend strongly that the Congress, where nec-
essary, adopt legislation that allows for further compacting with
States and local governments, with Indian tribes and that the
tribes look locally to the extent they can for the services, some of
which are being provided by the Federal Government. Some of the
tribes in Oklahoma, for instance, entered into a tax compact on
gasoline tax with the State of Oklahoma. It has provided a signifi-
cant amount of revenue and it solved the competitive problem that
exists with tribes trying to get into the business and put the local
folks out of business.

With that, I will end my testimony and once again, offer my
thanks for the opportunity to be here and say a few words.

[Prepared statement of Mr. Swimmer appears in appendix.]

The CHAIRMAN. Thank you. I was taking notes as fast as I could
on your comments and tried to read some of them in addition to
listening to you. I appreciate your progressive attitude toward try-
ing to help tribes become self sufficient.

t seems to me there is some inherent problems in dealing with
tribes that you don't face in other areas of the private sector. I cer-
tainly agree tribes are not alike. One of the things it seems has
prevented some tribes from using some of the natural raw mate-
rials they have are cultural differences. Some people within the
tribes simply don't believe in plowing the ground or digging, min-
ing, cutting timber and sawing as you probably know. It creates a
real problem within the tribe when the councils try to move for-
ward and do timber or mining or things with their natural re-
sources.

In addition, you did say that we should move toward trying to
develop economies that would support the level of population. Some
of those tribes have, and I visited one a couple of months ago, one-
fourth of the whole enrollment is under 16 years of age. With that
kind of growth rate among youngsters, they will never reach a
Fuint, at least in my opinion, where they can support their popu-
ation. They can’t. There will just be too many people in 20, 30 or
40 years to be able to sustain it. The types of gftsmess you could
}}mvide on the reservation will never keep up with the growth rate.

don't know what we'd do about that, frankly. I don't think any-
body else does either.

You also mentioned that tribes should be more like other agen-
cies, if you do something wrong, by golly, you go to jail. I support
that, I think you ought to. Unfortunately, in my view, tribes are
very reluctant to prosecute wrongdoers within the tribe and a lot
of people simply get off the hook when they've mismanaged money
or simply skimmed money or taken it or done something. They slap
their hands and gossip about them or talk about them but don't
put them in jail, unfortunately. I think that’s one of the basic
weaknesses that allows people to get away with things within trib-
al governments that they couldn't on the outside.

en you mentioned us supporting compacts, in many cases,
compacts are already in place and already being pursued within
tribes and States, cigarette sales compacts, gasoline tax and I'm
sure you're aware of that.

One of the problems we've had facing this committee is when a
tribe refuses to pay after a compact has been entered, their portion
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of a sales tax as an example, on gasoline and cigarettes. So we're
framing a bill and introducing it that would set up an arbitration
board that would deal with States and tribes to try to help find a
solution so they wouldn't have to simply fight it out in court or
come here because that's what they're doing now. You might want
to look at that bill.

The issue of the trust fund money, | wanted to ask your opinion.
Your background in the private sector ig really in banking and in-
vestments, isn't it?

Mr. SWIMMER. Yes.

The CHAIRMAN. I'm sure you followed the missing $2.4 billion, al-
though they say it's not missing, it's somewhere in there, we just
can't access it for the people tghat actually own the money and
that's the basis of the lawsuits.

Senator Murkowski introduced a bill that I cosponsored that
would allow tribes to invest trust money privately where they
would earn higher returns rather than keeping it in the not so se-
cure deposit box of the Federal Government. ['d like you to look at
that bill and give us some feedback. We'll make sure you get a copy
of it. Because of your background, I think you eould be a valuable
resource to the committee,

The second bill we are {raming now is a bill that would allow pri-
vate institutions to take over the straightening of the trust mess.
They say there is 100,000 missing documents they may never find.
It may never be straightened out, I don't know, but I know this
committee reviewed some of the photographs that were taken over
the years of how the clerical work has been done, receipts and
things kept in garbage bags and old boxes and piled up and the
rats eating them and things of that nature. I never saw such a mis-
managed form of keeping accounts in my life. I certainly believe
the private sector could %nave done it better. Clearly that creates
the other problem of fear as I mentioned earlier.

This bill would allow private sectors to take over the straighten-
ing up of the accounts and then there would be a sunset provision
that it would go back under the auspices of the Bureau after it was
straightened out. That would take some of the pressure off the Bu-
reau too.

If you would review that too, we'd get that to you. Give us some
thoughts about how we can fulfill things we want to do using both
those bills, If there is something you @nk wouldn't work, I'd ap-
preciate it if you would tell us that too.

With that, I really have no further questions. I do appreciate you
being here. It was very nice of you to take time to come to Wash-
i n.
he CHAIRMAN. Mr. Teba, why don’t you go ahead and proceed?
As I mentioned, your complete testimony will be included in the
record, so you can abbreviate if you like.

STATEMENT OF BERNIE TEEA, EXECUTIVE DIRECTOR, EIGHT
NORTHERN PUEBLOS, SAN JUAN, NM
Mr. Tepa. Thank you, Mr. Chairman.

My name is Bernie Teba and I'm Executive Director for the Eight
Northern Pueblos Council in New Mexico.
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The Eight Northern Pueblos is a consortium of eight Northern
Pueblo tribes in New Mexico. In some ways, we're a microcosm of
tribes from thmuﬁhﬁut the country. We have small tribes, large
tribes, tribes who have natural resources, tribes who are considered
poor in that they have no resources and no gaming, four gamin
tribes and we have one tribe that is a self-governance, mmpacteg
tribe which is the Pueblo of Santa Clara.

I'm here today to advocate for change. [ have submitted written
testimony for the record which further details what I'm proposing.
Essentially, I'm proposing we modernize the BIA budget process.
There's a number n?issues we've identified in our testimony and
why the current resource allocation process does not work, pri-
marily because the allocation process essentially pays the bureauc-
racy hrst,

In 1997, we conducted a resource allocation assessment and we
found that 19 cents on the dollar was coming to our tribes in the
Morthern Pueblos in the form of services. Approximately 62 percent
of those resources essentially remained within the bureaucracy.

The approach we took was a customer-based approach, essen-
tially asking the Bureau, who is your customer and [I)'mw much time
and resources do you spend servicing those customers. We found
that 62 percent of the resource essentially was to perpetuate the
bureaucracy and to serve itself and other agencies within the Gov-
ernment,

All of this is not new information. We presented much of this in-
formation before. A 1993 study was also conducted and we pre-
sented that information to the BIA Reorganization Task Force. In
that study, we found that 12 cents on the dollar of Albuquergque
Area Office resources were being provided in the form of services
to the tribes in the Albuquerque area.

Therefore, one of the recommendations was that we needed to
somehow invert this resource allocation model because centralized,
top-down, resource allocation models do not work. We had proposed
{:hat] the majority of the funding come down to the tribe-agency
evel.

We spent a great deal of rhetoric on that issue, so we've come
to the point where we have to propose a model. The eight Northern
tribes in New Mexico are proposing a pilot demonstration model
that we work in concert both with the Assistant Secretary as well
as Congress and the Northern Pueblo Tribes in defining a needs
based budget model.

This is important because Congress passed the Omnibus Appro-
priations Act and in that act, there is section 129 which requires
the BIA to deveio&ra needs-based distribution method for tribal pri-
ority allocations. We strongly feel the BIA is not going to do justice
to the tribes in identifying a needs-based budget.

We've been identifying a needs-based budget for the past 3 years,
so we have the data to support a needs-based budget. So we are
Erﬂpl}sing to Congress through Senator, Senator Pete Domenici,

opefully through his assistance, that we get authorizing legisla-
tion to 1dentify our project as a pilot demonstration, needs-based
budgeting process.

Part of that process does include an accountability model. We
feel currently the Bureau is not accountable and there are a num-
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ber of reasons for that, one of them being just the process itself.
It's based on whatever base budget they have, percentages are
added to that and in a lot of ways there is no correlation between
that budgeting process and tribal needs.

Secondarily, managers within the BIA are rewarded for expend-
ing and obligating Federal funds. Whether they meet tribal needs
or not, there is no consequence, so they are not accountable for
identifying which tribal needs have been met. In our model, we do

ropose an accountability model where we quantify what needs will
ﬁe met, with the resources available.

Our model also proposes to identify all resources and begin to
match resources with tribal needs anciv essentially go through a de-
duction process where we identify the alphabet soup of Federal pro-
grams tgat are out there, match those resources with tribal needs
and what’s left over becomes an unmet need. Our process is a 3-
year process, so that unmet need carries over into the budget year.
Whatever we can identify in the budget vear that can be met, we
negotiate that need through the budgeting, appropriating process.
Whatever is left over becomes a planning target for the third year.

Essentially, we have a 3-year budget planning and appropria-
tions process. Hopefully by going through this process, we n to
address tribal needs. gertainl there are needs out there that will
require substantial funding. Unless we identify a process to begin
to identify tribal needs, we're going to continue to receive anywhere
from 19 to 32 cents on the dollar in which case, tribal needs will
never be met.

By this process, we're also updating the database. A good exam-
ple is the stewardship agreement which the BIA is proposing to
enter into with the Federal Highway Administration to agginister
the transportation program. The BIA currently for the Northern
Pueblos is using 1974 and 1978 relative need information and the
relative need formula essentially drives the funding for transpor-
tation projects.

How can we meet needs when we're using 1974 and 1978 relative
need information, so a lot of project has to do with updating the
tribal needs database.

The section 129 report in itself compels us to provide the infor-
mation in order to justify, at least for the Northern Pueblos, the
need within the eight Northern Pueblos.

With that, I want to conclude my testimony. As I mentioned, we
did provide quite a bit of written testimony with attachments to
support our pilot demonstration model. We will be working hope-
fully with the assistance of our Senator to introduce authorizing
legislation to identify our project as a pilot demonstration program
and identify the resources necessary to implement our piﬁ:t. %!:am-
onstration program.

We strongly feel that unless tribes take the initiative and become
proactive, the bureaucracy basically will be an employment agency
and whether they meet tribal neecf; or not, it's been demonstrated
they are not, so it's up to tribes at this point to take that initiative
and identify the resources in order to meet those needs and at the
same time, become accountable to Congress and the agencies.

We're recommending that the mission of the BIA be one of over-
sight and trust compliance, to work with us as tribes, to ensure
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that we're utilizing the resources to assist the Bureau to meet its
trust obligation.

Thank you, Mr. Chairman.

[Prepared statement of Mr. Teba appears in appendix.]

The CHAIRMAN. Before I ask you a question or two, something
did come to my mind after reviewing some of your comments, Ross,
about perhaps changing the tax code to encourage industry to move
on reservations and provide some jobs. That was done in 1993 and
we made some changes. [ think that has helped a little bit but we
continually look for ways that we can encourage relationships be-
tween business and tribes.

In just moving around as I talk to businesses about why they
don’t move on the reservations and why they don’t go out there be-
cause they have the kind of thing most iniustries look for which
is a land base, a population base, not real strong union representa-
tion, what a lot of industries look for, the things they tell me they
worry about before they move on there is, in some cases, unstable
government. They sign a contract, sign a deal and the next tribal
council backs out or changes it.

We have approached that by saying maybe the tribes could self-
insure and that way in case there is a conflict, the industry would
not lose their investment.

The other thing they say is that very often they have to comply
with too many other local things like the building of roads, putting
in electrical lines, paying additional taxes—they are taxed by the
tribe after they are on there.

Third, they say that sometimes after the original contracts are
signed, there are additional demands made afterwards that they
can’t comply with or can’t come up with.

I did want you to know that we continually try to do that in this
committee, try to find ways we can encourage business to work
with tribes.

Mr. SwiMMER. There is no doubt that it is more expensive, not
just for those reasons but transportation, remoteness and others,
for the private sector to do business but I do believe that private
contracts can be made with tribes that are enforceable. I know in-
dustry has a fear because of horror stories they read in the paper
but usually it's because of the failure to protect themselves as they
can, if they want to and should.

I think in foreign countries that are, in many cases more unsta-
ble than Indian tribes, we have companies doing business there
and it'’s not natural resource, Tribes with technology today, there
are dozens of different kinds of industries that could be looked at.
Those industries that want to ‘ﬁ—? there because of inherent advan-
tages have had no trouble. The natural resource industry, the
waste industry and the gaming industry. Those were all pushed
from the outside to Indian tribes. The Indian tribes didn’t stand up
and say, by golly, there’s an industry we want.

So what I'm simply saying is that if the incentives are there for
other industries—technology, computers, assembly, light manufac-
turing, the kinds of things that are very adaptable to Indian coun-
try and do not use natural resources, don't take a lot of space, but
do employ people—those industries are available but they are
available at a price. We've got to make it competitive.
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I think tribes can do that. We've seen it happen with tribes, so
I know it can be done. I think it's a bit of a myth for us to say
that it's just too difficult. In a sense, what we're saying'is that the
Indian people are going to have a culture of poverty from now on
and that's what we've got to figure out how to work with. I just
don't believe it. I think we can do better than that.

The CHAIRMAN. And should. Thank you.

Bernie, your statement indicates that the Northern Pueblos re-
ceived 20 percent of the resources provided to the BIA for service
delivery. Does the Santa Clara Pueblo also receive about that same
20 percent?

Mr. TeEBA. Yes; from the Northern Pueblos agency, this is all
tribes within the Northern Pueblos receive 19.9 percent of the re-
sources in the form of services. That's an average of all eight tribes.

The CHAIRMAN. Under the model you talked about, what percent
does the Santa Clara expect to eventually be able to govern them-
selves or take over from the Bureau? Do they have a long range
plan?

Mr. TEBA. I don't know at this point, Mr. Chairman, but thei are
a compacted tribe and they do receive their proportionate share
We can get that information.

The CHAIRMAN. If you would provide it, I would appreciate it.

Your statement also advocates that the BIA area office become
a technical assistance center. What kind of technical assistance
would you think they could best provide?

Mr. TEBA. A good example would be real property management
and those kinds of services. They do have land records at the area
office. That would be a good service they could provide. Other serv-
ices could be archaeology, they do have an archaeologist at the area
office. Although we're also a proponent of utilizing 5}1& private sec-
tor for procuring those services, especially in the technical areas,
in some ways it doesn't make sense to have a full-time individual
employed when tribes utilize that service sparingly. A better, more
cost efficient method might be to utilize the private sector and
allow tribes to have that resource, control that resource and direct
that resource in order to procure that expertise or professional
service,

We did go through an exercise during the BIA Reorganization
Task Force days where the tribes identified what a tech center
could look like for the Albuguerque area office. That documentation
needs to be updated. Since the end of the Task Force, that study
is still on the shelf.

‘-.Ee would welcome the opportunity to revisit that reorganization
study.

The CHAIRMAN. Let me ask you something a bit unrelated. The
Santa Clara Pueblo is really noted for what may commonly be
called home industry with the world reknown quality of their pot-
ters. It just came to my mind because a number of them are friends
of mine—Joe Lone Wolf and the Youngblood family. Some of them
a;'e tlinuwn for years and years and there are many other fine peo-
ple there.

Have any of the services, or do you envision any of the services
that the tribe could take over from the Bureau being of advantage
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to the peui}ie in those so-called industry industries and marketing,
whether it's overseas or domestically?

Mr. TeEBA. Frankly, Mr. Chairman, those artists and craftspeople
will survive and have survived.

The CoaAlrRMAN. They are very successful now without Govern-
ment help.

Mr. TEBA. Simply because they are well known. One of the
things we do is we provide the annual eight Northern Pueblos arts
and crafts where we feature our Northern Pueblos artists and
craftspeople. Many of them have gone on to become famous. So,
yes, we are continuing to export the artists and craftspeople.

The CHAIRMAN. | know the Bureau has a directory of artists and
craftspeople under the Indian Arts and Crafts Board but I think
that's the only service they provide. I didn't know if there was some
way of also takinﬁ over from the Bureau in an effort to promote.
The famous ones have it made but there must be many young and
upcoming people interested in doing that as a living that don't
know how to market, but I just mentioned that.

Mr, Martin, if you would go ahead with your statement. If you
can abbreviate, your full statement will be included in the record.
Would you like to introduce whoever is with you there?

STATEMENT OF TIM MARTIN, EXECUTIVE DIRECTOR, UNITED
SOUTH AND EASTERN TRIBES, NASHVILLE, TN, ACCOM-
PANIED BY JACK JACKSON, Jr., DIRECTOR, GOVERNMENTAL
AFFAIRS, NATIONAL CONGRESS OF AMERICAN INDIANS

Mr. MARTIN. Yes; | would, Mr. Chairman.

Accompanying me today is Jack Jackson, Jr., Director of Govern-
mental Affairs, %Jationa] ongress of American Indians.

As indicated earlier by the Assistant Secretary, certainly the
anel and myself send forward our heartfelt prayers and condo-
ences to the citizens of your State as they come to grips with the
tragedy that happened most recently.

Mr. Jackson and myself are here this morning at the request of
Mr. Ron Allen, who could not be with us today, to present testi-
mony on behalf of the National Congress of American Indians on
the mission and ca?acit},r of the BIA.

The beginning of our remarks will be conducted by Mr. Jackson
who will give an overview of the capacity and the mission. I will
then return at the closing of our remarks to speak specifically
about several initiatives that are currently on-going and a report
that will be coming to this committee as well as to the balance of
Congress regarding the TPA allocation.

Let me begin by turning over the microphone to Mr. Jackson and
I will conclude with some final remarks.

The CHAIRMAN. I might tell you we have about 20 minutes before
we have to close the hearing down, so you might want to abbre-
viate if the two of you are going to speak.

Mr. Jackson. Mr. Chairman, on behalf of President Allen, who
you know was not able to make it today, I'd like to thank you for
this opportunity to provide these comments. I will make them brief.

We are also still working on our testimony, our written state-
ment and will provide that to the committee as soon as we get fur-
ther comments from our member tribes.
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We know the status of tribal governments has changed dramati-
cally over the last century and even more so over the last few dec-
ades. The economic and governmental self-sufficiency has increased
throughout Indian country due in large part to enactment of self-
determination and self- governance. Many tribes are now capable
of assuming Federal resource authorities and responsibilities over
Fg&erai Government programs and services that benefit Indian
tribes.

According to the BIA, their mission is to fulfill its trust respon-
sibility and promote self-determination on behalf of tribal govern-
ments, American Indians and Alaska Natives. Assistant Secretary
Gover's statement on the future of the BIA supports this mission.
However, constructive policy actions to meet these goals have been
inconsistent.

Recently, Mr. Gover provided some insight on his vision of the
Bureau at our 55th annual session in Myrtle Beach, yet some of
t]ﬂe actions taken are contradictory. Mr. Gover stated, in his vision
that,

we must pursue the Congress to fully fund tribal programmatic needs. The pri-
mary obstacle to universal tribal contracting and compacting for service programs
is a shortage of money.

However, NCAI feels, and some of our tribes feel, that while the
BIA has made improvements by providing increased budget author-
ity and involvement of tribal governments in the budget formula-
tion process, recent policy and budget actions indicate a reversal to
the old way of doing business.

For example, there has been no general increase in TPA. There
has been an emergence of “line-item” specific appropriations re-
stricting tribal government discretion and the movement of certain

rograms out of TPA such as law enforcement. The BIA has also
geen unable to defend and use tribal reporting data and informa-
tion regarding use of funds.

The %iﬁ response to tribal concerns regarding this reversal is
that both the House and Senate Appropriations Committees have
made it clear that it will not support requests for general increases.
Clearly these administrative efforts do not support advancement
and empowerment of tribal governments.

Finally, while funding issues is certainly a major consideration
for tribes regarding assumption of programs under contract or com-
pact, it is not the primary obstacle. Flexibility to redesign programs
to meet tribally-determined needs is certainly a more significant
factor in the tribal government decisionmaking process.

Mr. Gover also stated

the BIA must be redesigned to effectively and efficiently carry out its responsibil-
ity to protect and enhanece tribal trust resources.

However, we all know that the BIA has a history of mismanage-
ment and unaccountability of trust funds. The pursuit of those as-
sets lost to Indian people is an issue of vital concern to NCAI and
tribes nationwide and is a violation of the trust responsibility.

We urge the Congress and the Administration to fulfill its fidu-
ciﬁ? duty to Indian nations and people and to uphold that respon-
sibility.

Another statement by Mr. Gover is “For far too long the Bureau
has lagged behind other Federal agencies in carrying out its re-
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sponsibilities as an agency of the United States. I have initiated a
systematic management review of all BIA operations.”

The BIA has en d in a joint process with tribes to identify
their inherent Federal functions and associate residual funding lev-
els. The determination of inherent Federal functions and tribal
shares remains an integral part of the implementation of self-deter-
mination and self-governance. This process has clearly stalled with-
in the BIA.

There is incomplete and inconsistent information throughout the
BIA and area agency office. Further, the self- governance negotia-
tion regulations on this matter are still not completed.

Mr. Chairman, these comments I just conveyed are not meant to
bash the BIA. These concerns have been expressed in several fo-
rums and Mr. Martin will highlight some of those concerns as con-
veyed by tribes.

Thank you.

Mr. MARTIN, As the Assistant Secretary stated in his comments
and as the tribal panel continued to state, the task facing the Bu-
reau is enormous. We're here today to offer some constructive eriti-
cism, not to bash them, a5 we said, because I think they are mak-
ing some great strides, but a lot of the things you're hearing, you've
heard before,

In 1994, the Joint Task Force with the BIA and Department of
the Interior made 21 recommendations. Those recommendations
are still poignant today. Of those 21, only 5 of those recommenda-
tions have been fully implemented. One of the main ones that you
heard reiterated today from the Assistant Secretary, from Bernie,
from the former Assistant Secretary, is the term accountability but
what is that?

Tribes want to be accountable. I think tribes can be accountable.
The problem is there is a breakdown of communication between
what the tribes are reporting to the Bureau and the capacity of the
Bureau to do comprehensive data collection, that can report accu-
rail;eizdtu the Congress how tribes are spending the money appro-
priated.

We reiterate the recommendation from that 1994 task force, and
from the current TPA task force. I'd like to talk about the tribal
work group on the TPA allocation. Again, we reiterate the need for
an accurate data collection system whereby the BIA can com-
prehensively report what the compacting tribes do with their
money, what the direct service tribes are doing with their money,
what the 638 contracting tribes are doing with their money.

There are success stories out there but we are not tei]in% it. Be-
cause we are not telling it, we are then left to the generalization.
As Former Assistant Secretary Swimmer said, yvou have tribes that
are successful. Therefore, their relationship with the Federal Gov-
ernment should be different than a tribe that has not been able to
advance economically. Too often, we see the generalization—oh, a
tribe here is doing very well, then all tribes must be doing well.
That is not the case.

I believe as you read through the report that will be submitted
to you from the tribal perspective on the TPA Task Force that we
clearly show that there is a substantial unmet need across Indian
country. Yes, there are some tribes that are doing well, but that
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is not the norm. The fact of the matter is that the norm is we have
tribes that lag behind mainstream America in almost every cat-
egory that mainstream America counts as its indicators of the well
being of American people.

I think our Task Force report will also answer the question
asked in section 129, what is the BIA historically been funding in
TPA? Our report clearly shows yes, tribes are at different levels of
funding but there are legitimate reasons why that is and it is not
mismanagement.

Is there one single factor? No there is not. There are many fac-
tors, so you have to follow the history of each of those tribes. A
great part is due to the Government itself and its initiatives, start
and stop initiatives, why tribe A may have more money in a law
enforcement program, where tribe B does not.

What the tribes want, as reiterated throughout today’s testi-
mony, is the flexibility to make those decisions at the local level
and to address their needs. No one tribe is alike and should not
l}::ge Lﬁ?]ik& That does make an enormous managerial problem for the

If I assessed where the BIA is now, if you look at a diamond and
turn it on its head, whereas the use of the BIA was direct oper-
ation, therefore there are economies of scale. Now, you have the
total spectrum of a direct operation and a reverse spectrum of self-
governance compact. We are at the furthest point I believe of that
diamond. We will be that way for a while until more tribes go ei-
ther contracting or compacting of their services.

As indicated by the Assistant Secretary, they are downsizing but
we are not far enough along yet to take the economies of scale that
comes from contracting/compacting.

We are not advocating to push all tribes to contracting and com-
pacting. It is just as much an inherent right for a tribe to continue
to be a direct service tribe as it is to compact. We support those
efforts.

In conclusion, the BIA is the pri agency with the sole re-
sponsibility to advocate and advance the empowerment of tribal

overnment to serve its members. It's purpose is twofold. First, the

ureau primarily should advocate the administration and Congress
for the empowerment of tribal governments to improve the services
to their tribal communities. Second, the BIA should be the chief ad-
vocate to communicate the concerns, the desires to Congress and
other agencies, to the State and local agencies, to the private sec-
tor,

To me, the vision of the Bureau in the future should be a tech
center as Bernie talked about, to be able to advocate and be able
to sell tribal communities to the private industries and say, yes,
these tribes are open to do business with you and your investment
can be safe there.

While we have a desire to have improvements in the Bureau,
we're not here to bash them. I do not believe it is in the best inter-
est of any tribe to have the BIA abolished.

With that, Mr. Chairman, we will answer any questions you may
have for us.

The CHAIRMAN. Thank you.

S AR R



30

We do have several questions submitted on behalf of several of
the members. We are going to submit those to you in writing be-
cause we are running out of time. I do appreciate all of you being

here.
This hearing record will remain open for 2 weeks for any addi-

tional comments.
With that, this committee is adjourned.
[Whereupon, at 11:23 a.m., the committee was adjourned, to re-

convene at the call of the Chair.]
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APPENDIX

ADDITIONAL MATERIAL SUSMITTED FOR THE RECORD

Statement of
Kevin Gover, Assistant Secretary - Indian Affairs.
Department of the Intenor

Good momning, Mr. Chairman and members of the Comminee. | appear before you today to provide
you with an overview of the status of the Bureau of Indian Affairs’ (BIA) capabilities, several
changes we are making at the BIA, and my thoughts on the BIA's evolving mission and my
expectations for its relationship with Indian peaple.

L. HISTORY

The BlA was established in March 1824 within the War Department. In the last two centuries, the
Congress has passed more Federal laws dealing with Indian Tribes and Alaska Natives than any
other group of people in the United States. While the Snyder Act, the Indian Self-Determination and
Education Assistance Act of 1975, and the Indian Education Amendments of 1978 provide the
primary budgetary authorities for the BIA's activities, numerous statutes, court decisions, treaties
and other authorities (including those passed in the early 1800s regulating irade with Indians)
continge o guide the BIA's mission, operations, and administration. The diversity of these mandates
frequently requires the BIA to balance the inherent conflicts and problems created by more than 200
years of shifting and evolving federal Indian policy.

All federal agencies face competing demands, but few have faced the conflicting demands placed
on the BIA. When the Office of Indian Affairs was formed in the War Department in 1824, the
federal policy towards Indian Tribes was to relocate them from their ancestral lands to clear the way
fior white expansion into those lands, to “protect” the Indians from encroachment by the Americans.

Within two decades, federal policy took a radically different direction, tuming to treaty-making,
treaty-breaking, and warfure with the Tribes as the country’s westward expansion continued, The
Office of Indian Affairs led the way in giving the solemn gearantee of the United States to the Tribes
that Tribal homelands would be protected for all time, only to renege on that commitment over and
over and enforcing the breach of those promises by force of arms,

When the Tribes finally were defeated militarily, it was the BLA that provided for their needs as they
atiempted to adapt o the restrictions of reservation life. The BLA suppressed their religions,
punished real or perceived transgressions by withholding rations and other provisions, and provided
schools and missions intent on replacing cultural values leamed over millennia with the cultural
values of the whites. It was in this era that the stereotype of the crooked Indian agent, who sold
treaty geods on the black market for his own profit while giving the Indians inferior goods, was all
100 real.
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The promise of permanent homelands did not last long, and by the tum of the twentieth century, the
BlA was busily allotting lands 10 individual Indians and selling “excess” lands to non-Indian settlers.
destroving traditional institutions of Tribal governance, and ripping children from their families that
they might be sent to boarding schools o leam the language, culture, values, habits, and industries
of white Americans, BIA was charged by Congress with the duty of protecting alloted Indians from
sharp dealing and outright theft of their lands, a duty breached more often than honored with the
implied and express approval of the Congress. Ninety million acres of land left Indian ownership
in less than forty years, and the Indians were left destitwte.  Allotment left a legacy of
impoverishment that remains the inheritance of [ndian communities today,

With the New Deal era came another wild swing in [ndian policy: the Indian Reorganization Act.
Oinge again, the BLA charged forward to implement & new policy with which the institution had no
previous experience. Indian agents accustomed to dictating to Tribal leaders suddenly were expected
1o defer to Tribal governments, even to help re-create the institutions of Tribal government they had
only a few years earlier been instructed to destroy,

In less than two decades, Congress reversed course again. The BIA was set to work identifying
Tribes a5 to which the federal trust responsibility should be terminated, The BLA dutifully prepared
lists of Tribes for termination, an aptly-named policy designed to destroy Tribal communities under
the guise of “frecing”™ them from federal “domination.” Mo thought was given to whether the Tribes
wanted this; confident in its ability to know what was best for the Indians, the United States
abandoned these communities.

Oy two more decades passed before we entered the current policy em of Self-Determination and,
more recently, Self-CGovernance. Like the reorganization policy, the Self-Determination policy is
built on the notion that the [ndian people themselves, through their Tribal governing bodies, are best
to determine what is best for them., This is clearly the cormect policy, and though the BIA has been
successful in implementing the policy, there remain institutional barriers to its complete
implementation.

The histary of the BLA, then, reflects the historic shifting of federal policy townerds the Tribes, All
three branches of government must bear the blame for the disgraceful and tragic history of our
country"s dealings with the Tribes, and the BIA must bear the primary burden. The BlA carries the
baggage of every failed policy initiative, every rmeist assumption about Indian people, and every
naive assistance program ever developed for the Tribes, Given this history, none should wonder why
the relationship between the Tribes and the BIA is deseribed as a “love-hate” relationship.

Two extremely important lessons can be drawn from this review of federal Indian policy: first, each
time the United States has anemped to withdraw from the govenment-to-government relationship
with the Tribes—a relationship established in the earliest days of our pational existence--it has
produced catastrophic harm to Indian communities. Second, every time we fail to honor the wishes
of Tribal governments in formulating policy or, worse yet, to dismantle these institutions, matiers
are made worse.
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These dual realities present a perpetual challenge, implving as they do both federal power to carmy
out the responsibilities it has assumed and the Tribe's power 1o govern themselves as they see fit.
This inherent conflict between the trust responsibility (and power) of the United States and Tribal
sovereign powers must be acknowledged in all our discussions of federal Indian policy, but it need
not be debilitating. The Federal-Tribal relationship should be dynamic and sufficiently flexible 1o
meel the needs and respect the capabilities of each of the 558 Tribal govenments with which we
deal.

Alfter all of this history, the BIA's most basic responsibilities are its trust obligations and facilinating
Tribal self-determination. However, while the protection of trust resources is our most fundamental
responsibility, Tribes struggling to meet the basic needs of their communities must compete for the
same limited resources the BIA uses to protect trust resources. The BIA's success relies on
Judiciously balancing these competing mandates,

1. CURRENT CAPABILITIES

Today, the BlA provides services directly, or through Self-Determination contract, grant and
compact agreements with Tribes, to more than 1.2 million American Indians and Alaska Natives of
558 federally recognized Tribes in 32 states. The scope of BIA programs is extensive and covers
virtually the entire range of state and local government services. In addition, the BIA administers
mare than 43 million acres of Tribally-owned land, more than 11 million scres of individually owned
tand held in wrust status, and 443,000 acres of Federally owned land. BIA's programs are funded and
operated in a highly decentralized manner with 90 percent of all appropriztions expended at the local
level, an increpsing amount of which are operated by Tribes and Tribal organizations under
contrects or self-govemnance compacts.

While the BLA's role has changed significantly during the past two decades with the implementation
of Tribal self-determination, [ndian Tribes still look to the BIA for a broad spectrum of critical and
complex programs. Among these are an education system for an estimated 53,000 clementary and
secondary students; 26 BIA-funded Tribally controlled community colleges; law enforcement and
detention services on mone than 200 reservations; social service programs for children, familics, the
elderly, and the disabled; management of forest, mineral, fishery and farmland resources: the
maintenance of more than 25,000 miles of roads on rural and isolated reservations; economic
development programs in the most depressed areas in the U.5.; the development and implementation
of legislated land and water claim settlements; the replacement and repair of schools and detention
centers; and the repair of structural deficiencies on high hazard dams.

In the last twenty years, BLA funding in nominal dollars hes increased nearly 70 percent. However,
in dollars adjusted for inflation, BLA funding has fallen over 22 percent. While the downward trend
in real funding spans many years, the most significant reduction came in FY 1996, when the BLA
funding dropped $160 million. The percent reduction in real terms was nearly 12 percent in one
year. Mot until the FY 1999 appropriations was the BLA funding returned to the same level as FY
1995 level in nominal dollars, but in real terms, the funding is still 10 percent below FY 1995,
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There 15 a prevailing myth that most of BIA funding goes to BIA administration costs, with some
claiming that as much as 90 percent of BIA funds go to “the burcaucracy™. This is simply not
cormect. BIA's FY 1998 financial statement, audited by the Inspector General, shows that 34.6
percent of all funds obligated in our Operation of Indian Programs and Construction accounts go
directly o the Tribes under Public Law 93-638 contracts or compacts, and Public Law 100-297
grants. The other sccounts for loan guarantees, a land consolidation pilot, and land and water
settlements have even higher proportions moving directly o individual Indians and Tribes. The
remainder goes to Tribal communities in the form of services provided directly by BIA personnel.

In our FY 1999 appropriations, if you assume that all of the activities of the Area and Central
Oifices are administration, the amount spent on administration is only 10 percent. So when people
claim that %0 percent of all funding goes to the BIA bureaucracy and 10 percent to the Tribes, they
have their proportions reversed,

‘The BIA is unigue in the Department of the Interior in a number of ways. In the FY 2000 President’s
Budge1, BIA is projecting that well over two-thirds of its funding will go to contracts, compacts, and
grants (including commercial contracts, primarily with Indian businesses), For DOIs land
management bureaus, the level of contracts and grants range from 15 to 20 percent of their 1otal
funding. While for most of the Department’s bureaus half 1o two-thirds of their funding go 1w
personnel related costs, BLA will spend only 23 percent for personnel and benefits in FY 2000, BIA
spends significantly more than any other bureau on benefits to former employees because of the
continual process of laying off Federal employees as Tribes take over programs. But in nearly every
ather purchase category (such as travel, transportation, rent, communications and supplies). Bla
spends a smaller percentage of its funding than other bureaus in DOL

Cur reliance on contracting is reflected in the reduction of our work force. In 1981, the BIA had
16,568 FTEs. This year, we have 9,563 FTEs, and we project that in 2005 that number will drop by
at least 600. The best way to reduce the number of BIA personnel is to increase BIA funding,
thereby encouraging more Tribal contracting.

III. CHALLENGES

Shortly after [ took office, | began working with the BIA Central Office Directors and the Area
D¥rectors, asking them about the condition of the BIA and the changes they believed needed to be
made. After a great deal of discussion and thought, a vision of the BLA and how it should work in
the future began to emerge.

Currently, the BIA is delivering 90 percent of its resources directly to Tribal communities through
Public Law 93-638 contracts, self-governance compacts, and direct services. This number is
something to be proud of, and the BIA employees are doing a good job. Due to the implementation
of the Self-Determination and Self-Governance policy, within the next 10 or 15 years, the BIA will
be mostly out of the business of providing direct services to Tribal communities. Virually all
services provided to reservation residents will be provided by the Tribes themselves with funds
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appropriated through BIA,

If BIA's presence in Indian country is going to be so severely diminished, we must ask what is the
future of the BIA. | am confident that the BIA will remain a vibeant and necessary part of federal
Indian policy far into the future if it can prepare itsell now for the demands it will encounter in the
new century. Five things must be done 1o prepare the BIA for the 21" century.

A. FUNDING

First, we must have adequate funding for Tribal programmatic needs, The primary obstacle 10
universal Tribal contracting and compacting for service programs is a shortage of money, For the
self-determination and self-gpovemance policies to fully succeed, necessary resources must be
provided through appropriations. Ironically, the more money the BIA receives, the smaller the
number of Federal employees it will employ, because if we receive adeguate resources to operate
programs, the Tribes will take over more and more of these functions,

B. TRUST MANAGEMENT

Second, the BIA must be redesigned to carry out efficiently and effectively its responsibility to
protect and enhance Tribal trust resources. That is why we are implementing the Secretary's Trust
Muonagement Improvement Project (TMIP). This project, agreed upon by the Secretary, the Special
Trusiee, and the BIA, will overhaul all key aspects of our trust management system. The result will
be a state of the art computerized information system that will allow Tribes and the Department to
effectively manage Indian trust resources.

The Trust Management Impeovement Project requires an enormous amount of staff time to
sccomplish. The BIA holds major responsibilities for the Trust Asset and Accounting Management
Systems (TAAMS) project, the review of our current policies and procedures for evaluating
appraisals; the redesign of the system of Indian probates; and the clean-up and redesign of our trust
records management functions,

LTAAMS

TAAMS alone involves more than 200 BIA staff. The system will include an asset management
system with the following functions: title office, land and legse management, and accounts
receivable. The objective of the TAAMS automation effort is 1o acquire and implement a
standardized, commercial-off-the shelf general trust asset management system and replace the
integrated records management system (IRMS) and the land records information system (LRIS),
thereby providing a standardized, integrated data base capability and eliminate redundant entry of
resource management data.

LAPPRAISALS
The appraisals portion of the TMIP fulfills the Federal Government's trust responsibility to protect
and preserve Indian trust land and resources. This sub-project includes an assessment of the present
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BlA appraisal program’s policies and procedures, workloads, s1aff qualifications, and adherence o
Uniform Standards of Professional Appraisal Practices. This program asscssment will ensure
compliance with universal appraisal standards and assist in climinating appraisal backlogs and
developing corrective action plans, where needed.

1 INDIAN PROBATES
We are also involved in the Department of the Interior’s Probate Reinvention Lab, which is
reviewing the existing probate process, beginning with our Aberdeen and Anadarko Area Offices,
In addition, the probate backlog planning group and the appraisal program planning group will
finalize viable solutions to reduce processing delays.

4. TRUST RECORDS MANAGEMENT

Another part of the TMIP includes Indian trust records menagement, storage, access, control and
disposition. The activities involved within this effort are varied, with emphasis on: (1) providing
an oversight authority to provide day-to-day Federal Records Act, Federal Privacy Act, and Freedom
of Information Act support to Central Office, Area Offices and Agencies; (2) “swat team” visits to
every aren office and agency during a three-year period to clean up any existing records retirement
backiog; (3) development of a plan for potentially hazardous impacts to records, including electronic
records, and establishment and maintenance of viable vital records programs; (4) training for all
levels of management and administrative staff in basic records management, privacy, and FOIA
requirements and practices; (5) compliance with National Archives and Records Administration
requirements for scheduling office automation electronic source documents for preserving electronic
office automation records in electronic format where appropriate; (6) creation of an Indian trust desk
guide in a convenient and attractive format incorporating the history, laws, various processes, and
(7) comprehensive record keeping requirernents for the program; and document imaging.

There is much work to be done, and in order 10 spceeed, we need legislation autherizing settlement
of Tribal claims without litigation for the mismanagement of trust funds, and legislation to address
the continuing problem of fractionated interests. Without the enactment of legislation addressing
fractionated intenests, the systems reforms will be severely hindered. If Congress will do its part, we
can do ours, and between us we can resolve a problem that has festered for decades.

C. ACCOUNTABILITY

L. BIA ACCOUNTABILITY

The BIA, of course, must be accountable to Congress, the Department, and the Tribes for its
management and sdministration of appropriated funds. We have initiated a systematic management
review of all BLA accounting and administrative operations. When this process is completed, we
will bring forward our propasal for reorganizing BIA management and administration. Let me make
clear we are not talking about restructuring BIA service programs, only BIA' administration of its
internal affairs in matters of accounting, property management, records management, personnel, and
the like.
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The BIA falls under several federal laws and regulations conceming the administrative svstems and
financial management system compliance. These include the Chief Financial Officers Act of 1960:
Debt Collection Improvement Act of 1996; Credit Reform Act of 1990; the Prompt Payment Act;
and the Federal Financial Management Improvement Act, | am sorry to report that the BIA is failing
o meet its obligations under these laws. Because of this failure, the BIA will not receive an
ungualified audit opinicn for FY 1998,

I see several reasons for this failure. First and foremost, because the BIA is a human services
ggency, and because human need in Indian country is so vast, BIA managers probably believe that
intemnal controls and administrative processes are unimportant when compered to Tribal services,
and administration has taken a backseat. Second, the FY 1995 appropristions law prompted the
1996 reduction-in-foree (RIF) and had a devastating effect on the BIA. During this time period the
BiA lost 1,200 people through the RIFs and buy-outs of employees.

Nevertheless, our administrative performance is not acceptable, 1am appointing senior managers
to kead up work groups on each material weakness identified in our 1998 audit. Each work group
will prepare an action plan to resolve the material weakness for the consideration of Deputy
Commissioncr Hilda Manuel, Assistant Secretary for Policy, Management and Budget John Berry,
and me. Our objective will be to obtain an unqualified audit opinion no later than FY 2000.

In addition, on March 19, 1999, | issued a memorandum to the BIA Directors to alert them that the
Mational Academy of Public Administration (NAPA) would be visiting BIA sites 1o obtain a first-
hand view of the BIA's managerial and adminisirative services. | have asked NAPA 1o study the
BIA's managerial approaches, practices, and processes as well as administrative services with the
goal of identifying and recommending comprehensive remedies for longstanding problems in the
BlA's intemnal management. [ am confident that this study will result in findings and
recommendations that will improve the long-term quality, efficiency and cost effectiveness of the
BIA's administrative management.

On a closely related issue, we must also be able to say that Tribal contractors are using federal funds
in an efficient and lawful way. This means we will insist that Tribes meet the fundamental
obligations of users of federal funds in such areas as compliance with single sudit requirements, use
of federal excess property 1o carry out federal contract programs, and the investment of advance
funds. Fairly or not, when one Tribe fails to meet its obligations in this regard, all Tribes suffer,

The BlA awards about $700 million annually in contracts and grants to Indian Trikes and [ndian
arganizations. The Tribes are required to submit audited financial statements and reports on intermal
controls and compliance with all relevant laws and regulations to the BIA. While the majority of
Tribes regularly submit the required reports, when I took office about 140 Tribes who were seriously
delinguent in submitting audits. These Tribes were contacted last August and notified that the BLA
would impose sanctions unless the delinquent audits were submined.
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In January, those Tribes that remained out of compliance were placed on monthly drawdowns, As
of last week, all but 48 Tribes had met the requirements we established last August. Almost 60
percent of those still out of compliance are small villages in Alaska or rancherias in Califomia. Our
next step will be to consider non-emerpency program reassumptions for continued [ilure to comply
with the statutory requirements.

It scems to me that cases like this don’t have many shades of gray: a Tribe either has or has not
submitted the required audit. Yet, the statute places on the Sccretary the burden of proving that the
Tribe has not submitted the audit. For fiscal years beginning on or after July 1, 1998, the Single
Audit Act stipulates that audits are 1o be submimted within nine months of the end of a grantes’s
fiscal year, While we would not support an sutomatic cut off of BLA funds at the end of this nine
month period, it would seem reasonable that the Committee consider amending the Self-
Dretermination legisletion to prohibit additional awards if we have not received the audits within, say,
18 months following the end of the Tribe's fiscal year. We do not believe we should have to go
through a hearing and appeal process in this type of situation.

Bepayment of Mis-Spent Federal Funds

As you know, there are enormous needs in Indian Country, In an ¢ffort to provide additional help,
Congress has authorized us to provide lump sum payments of awards o Tribes and schools and has
also allowed full Tribal discretion on spending the interest earned on these advance payments. In
some cises, the extra cash on hand for BLA programs has resulted in Tribes using these funds for
non-Federal purposes, This matier first came (o light with Self-Govemanee Tribes, probably becauze
those Tribes were the first to receive all of their money in one payment. Initially, some of the Self-
Governance Tribes maintained that the Self-Governance statute allowed them to use BIA funds for
any purpose they deemed appropriate. That matter was put to rest by a memorandum from the
Associate Solicitor for Indian Affairs issved a year ago last February, Some Tribes ook the position
that they were only required to “repay themselves” for misapplication of Federal funds, because the
Self-Giovernance legislation failed to reference that portion of the 638 statute which requires
repayment to the Secretary. Congress last vear amended the Self-Governance Act, which now
requires that Self-Govemnance Tribes also repay the Government for any amounts they use for
purposes other than those included within the terms of the compact and annual funding agreements.
We are working with our field staff to assist them in informing the Tribes and Tribal organizations
of the limitations on their authority to spend and to invest sdvance funds in order to ensure that
Congress’ purpose in authorizing such advances is fulfilled,

Mwmlmmmetmlhsuuthmlmtd Ilknmmenmn. Current statutes for both Schoal
Grants and Self-Determination awards require the BLA to make awards to Tribal organizations if the
organization obtains a resolution from the Tribal government. Once the organization has such a
resolution, the laws give Tribal crganizations the same standing as Indian Tribes in terms of
management and administration of BIA-funded programs. Thus, Congressional policy makes litle
distinction between an intertribal fish commission or a local school board and an Indian nation. This
places the BLA in the middle of Tribal affairs as federal officials negotiate the awards with the Tribal
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argenization rather than with the Tribe, and the Tribal organization must answer to the federal
official rather than 1o the Tribe with respect o its management of federal programs and expenditure
of federal funds.

It would be more appropriate to place the responsibility and authority with the Tribal govemment
1o oversee the activities of Tribal organizations. In the case of either school gramts or Self-
Determination contracts, the Tribal government could issue sub-grants or subcontracts to the Tribal
organizations or schools. Such an arrangement would reinforce the responsibility of the organization
to the Tribe and similarly it would make the Tribe more sccountable for the operations of those
organizations sanctioned by the Tribe. As an pdded benefi, the Federal administrative
responsibilities would be substantially reduced.

We would encourage you to consider federal self-determination policies in terms or our relationship
to Indian Tribal governments. We believe that the Tribal governmemal structure would be
strengthened by requiring that Tribal governments be the applicants, rather than allowing Tribal
organizations to stand en virtually an equal footing in their dealings with the BIA.

D. Palicy Development and Coordination

The BIA must assume a stronger role in coordinating federal Executive Branch policy towards the
Tribes, The Clinton Administration has worked hard to open up all departments of the government
to Tribal leaders, but we can sitill improve greatly in ensuring consistent federsl agency
acknowledgment of their agencies’ responsibilities to Tribal governments. That is why Secretary
Piabbitt and the White House Domestic Policy Council established the Working Group on American
Indians and Alaska Natives, The Working Group is chaired by the Secretary and meets quarterfy to
coordinate the activities of the various depanments and agencies having responsibilities to the
Tribes.

The BIA should be the information clearinghouse and source of expertise on any matter of Indian
policy, with the exception of Indian health and housing. In addition to serving as trustee, the BIA
has been the historic key link o Indian Tribal govemnments for 175 years and therefore has the most
institutional knowledge on Indian related activities, with the exception of Indian health and housing
issues. Currently, we are aware that the following agencies have recemly adopted or soon will adopt
an Indian consultation policy: the Department of Defense, the Department of Energy, the Department
of Justice, the Department of Housing and Urban Development (HUD), the Environmental
-Protection Agency, and the Department of Agriculture, We will continue to cooperate with other
Federal Agencies on issues that Tribal leaders have brought forward to have us take more
involvement in and open new avenues for change. One such issue is morigage lending and HUD's
and Treasury’s joint effort to establish “one-stop shopping” for home lending. Another is the joint
Justice/Interior effort to address the law enforcement crisis in Indian Country.

All of these agencies have responsibilities to Tribes. None of them, however, have the responsibility
for the numbers and diversity of programs as the BIA and the Interior Department. As Trustee for
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Indian lands. the BIA will continue 1o be needed for its experience and the expertise of its staff in
working with Tribal governments.

E. Scientific Expertise

Finally, the BLA must redefine its service mission. Ultimately, the Tribes will be responsible for
virually all service programs for reservation residents. The role that is lefi for the BIA o play is
technical suppert wo Tribal contractors. For example, not every Tribe needs ar can afford full time
hydrologists, engineers, archeologists, and other scientists to support their programs. The BIA can
and should take the responsibility for making such scientific expertise available to the Tribes.

IV, CHALLENGES

The hardest part of this job is seeing so much that needs to be done, and knowing there simply aren’t
enough resources to do itall. If Indian people continue to rely on the federal government, there will
never be enough time, manpower, or money to make all the things happen that need to happen in
Indian country, Indian people have a lot to share with America and the world. Our culture, our
traditions, and our sense of being a part of the natural world instead of controlling it are lessons the
rest of this country and the world must leam. We need jobs. We need physically, emotionally, and
spirituelly healthy citizens. Here are just a few of the challenges we must overcome,

&, Economic Development

Another change we have made is within our economic development program. On Indian lands
across the country, there are rampant social problems directly related to the lack of opporunities,
Research shows that when business and economic development come to a reservation, amazing
things happen. The social problems that Tribes have been struggling with start to diminish as the
employment rate and opportunities for Indians increases. The Tribes themselves will lead the way
in the effort to bring businesses and opportunities to Indian country, but the BIA also has an
important role to play. Our Guaranteed Loan Program can assist in providing capital for much
needed job creating businesses that otherwise may never be established, Our technical resources will
be channeled into the most cost-effective projects, and the BIA staff will continue 1o work with
Tribal leadership to identify and eliminate internal barriers to sound business practices.

It seams that when Tribes do move forward and try to improve the lives of their people they are met
with opposition from every possible source. We are now moving forward to tear down the barricrs
at the BIA, and move quickly on economic development projects. The BIA has created a Credit
Committes that meets monthly to consider every completed application within 30 days. We have
also developed & CD-ROM training program and [ntemet tools to help prospective guaranteed loan
applicants develop business plans, fully outline the responsibilities and requirements of panticipating
in the program, and help prepare the application.

On Auvgust 6, 1998, the Administration held the first ever White House Conference on Indian
Economic Development. At this conference, President Clinton directed the Department of the
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Interior, the Depariment of Commerce, and the Small Business Administration to develop. in
consultation with other interested parties, including tribal governments, a strategic plan for
coordinating existing Federal economic development inifiatives for Native American and Alaska
Mative communities. On December 17, 1998, these agencies presemed a report to the President.
This report noted that one of the most imporant factors for successful economic development in
Indian country is the ahility to access information and assistance, D01 continues to work with these
and other Federal agencies to better coordinate economic development assistance in Indian country.

We nlso have the Public Law 102-477 (477) program. The 477 law authorizes a unigue federal
program, that allows Tribes to receive funding for training and employment programs from 3
different agencies and 12 different programs through the BIA in one lump sum. The 477 program
has substantially reduced reporting requirements and administrative procedures, allowing Tribes to
shift administrative costs into actual program dollars. We are committed to at least 44 new grantees
in the next five years so that employment and treining opportunities can be expanded. We estimate
that this expansion can result in 5,000 new job opportunities for Indian people.

Currently, forty-nine percent of the Indian population is not working. Without jobs, programs for
home loans and the welfare-to-work mevement are stalled before they start, None of us should be
content until there is a job for anyone who wants to work on the reservation.

B. Law ENFORCEMENT

We are facing a erisis of major proportions with law enforcement in Indian coumiry. The
Departments of Justice and Interior produced a joint study and report on Indian country law
enforcement, and its findings were frightening and all 100 real for Indizn country. Our communitics
are receiving only one-fourth of the resources for law enforcement as are received by comparable
sized rural communities, as BLA has fower officers per resident. Far too many of our police are
going out alone, In the last year, three Tribal and BIA officers have lost their lives in the line of
duty.

The U 5. Department of Justice, Office of Justice Programs® Bureau of Justice Statistics issuwed a
document in February of this vear entitled American Indians and Crime, The report says that the rate
of violent victimization of Indians is well above that of other U5, racial or ethnic subgroups and is
mare than twice as high as the national average. The rates of violence in every age group are higher
among American Indians than for all races. Almost one-third of all American Indian victims of
violence are between the age of 18 and 24

Twenty million dollars were added to the BIA law enforcement budget for FY 1999, These dollars
allow us to put more police officers on the reservations, give them new cars and equipment, and
provide more training. Bui this moncy alone is still not enough. We have a good partner in the
Department of Justice, and we have come back to Congress this year to request an additional twenty
nﬁlliondu]lm&rmmﬁn&uﬁmmhdmmﬁuwbhjmusﬂeum
rest of America.
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€. EDUCATION
Indian children are getting good clessroom instruction at the BlA-funded schools. Test scores for
all grades and subjects are up, schools are being wired 1o the Intemmet, and our children are working
extremely hard. The students at these schools are leaming and preparing well to be leaders for future
generations. With all of these good things happening, I'm somry to report that the BIA schools are
literally falling down around them. BLA schools are older, in worse condition, and pose more safety
risks than inner city schools. We are putting new roofs on and adding portable classrooms to schools
we should be tearing down and building anew. Our children are receiving a 21" century education
in 19 century buildings. It"s not right, it’s not fzir and our children deserve better. For this reason,
we have requested $108 million for school construction in our FY 2000 budget. For the first time,
the Administration has proposed 2 mechanism to leverage private funds to repair or rebuild their
schools, OF the $108 million requested, 330 million is sought to bring about this leveraging.

Currently, the Defierred Maintenance Backlog of Deficiencies for 28 million square feet of 3,600
education/administrative and 3,700 housing structures and associated infrastructure managed by the
BIA is 5962 million. An automated deficiency listing by structure has been used to manage the
construction, improvement and repair projects for nearly 20 years. To improve the BIA's ability to
manage and report deferred maintenance needs in the future, the current automated system s being
modernized and the backlog of deficiencies for all structures is being field validated.

Orwer half of the existing structures are 30 years old, while 20 percent are over 50 years old. Student
enrollment has increased 16 percent over the last nine years resulting in more adverse impacts on
buildings. In the last 9 years the funding levels for operations and maintenance have increased a total
of 16.6 percent while just the additional new inventory additions have increased plant size by a 1otal
of 21.1 percent. Excluding inflationary cost increases, the already 50 percent underfunded
maintenance program has fallen behind another 4.5 percent for the same time period. We continue
to lose ground.

SAFETY OF DAMS

The BIA is responsible for 116 high or significant hazard dams. The Safety of Dams (SOD) Program
funds are requested by the BIA, and appropriated by Congress, based on the need 1o repair,
rehabilitate, and modify those dams with verified deficiencies where if current operations continue,
loss of life and/or property due to catastrophic failure could result.

The total deferred construction necessary to complete the repairs on all BIA dams is estimated at
%484 million. This information was provided recently to the Department as part of the five year
deferred maintenance initiative by the Assistant Secretary - Policy, Management, and Budget. Each
year, approximately $80 million of corective action activities are ready for funding.

Up through FY 1997 the BIA received $18 million for the SOD program. In FY 1998, the BIA SOD
program received & $2 million increase to $20 million in funding, and $20 million was also received
in the FY 1999 appropristions. At current levels, it will take almost 25 years to complete the
necessary dam repairs, A funding level of $30 million which would reduce the completion time to
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just over 10 years.,

The BIA has been constructing, operating, and muintaining Indian irrigation projects and systems
since the mid 1800s starting with the Colorado River Indian Irrigation Project in 1867, Originally.
the program was administered through the Indian lrigation Service (IS} The 1S provided
centralized program direction, oversight, and monitoring, including irigation consiruction,
coordination with other Federal agencies (i.c., Bureau of Reclamation), and direct supervision of the
aperation and maintenance of all Indian irrigation.

There are over one hundred Indian irigation projects and systems. Eighteen are supported by statute,
Approximaiely $9 million are provided in recurring appropriated funds to supplement some of the
projects and systems for water storage, and other costs as directed by court actions, treaties, or other
legal mandates. The combined imigation and power program generates approximately $65 million
in revenues from witer and power users,

The deferred rehabilitation construction backlog to rehabilitate the projects o present day operating
standards and provide efficient delivery of irrigation water was recently estimated at $1.5 billion.
Because Congress has long considered irmigation a low prierity, construction funds have not been
requested by the BIA since 1983,

The BIA is taking pro-active steps to work with the irmigation Tribes towards contracting or
compacting of the projects, Some of the Tribes have expressed their desire to take over the projects
on their respective reservations, but are reluctant due to the deteriorated condition of these Facilities.
A more direet relationship with the irrigation Tribes through a consolidated management structure
will provide an opportunity to implement consistent policy and procedures in working with the
Tribses 1o aceomplish this,

V. CONCLUSION

That is my report to you on where we are and where we arc headed, My hope is that, when the next
administration assumes office, it will inherit an agency with a clear direction and a unified purpose,
anwﬁ&amnﬁd&paﬂimﬂﬁﬁcmmﬂﬁnilmmwwﬂmm
the challenges of the new century.

Let me close on a personal note. When | was first being considered for this position, many close
friends told me 1 should not do it becausz there is no way to do this job without disappointing many
friends. That has proven to be true., In fact, the hardest part of this job is on those occasions when
[ am unable to grant a request from a Tribal leader. Believe me, | take no pleasure in saying no.
Hopefully, 1 only say no when 1 kave no choice, or when the larger interests of Tribal governments
nationwide require that owtcome.  Like you, [ have had to make some tough decisions, and we are
not always right. Many people say that this job is the toughest job in Indian country. But | have
never belicved that, because | know that being a Tribal Leader is more difficult. When | make a

13
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difficult decision, even if | am certain I am right, I get to go home and think abour the problerm.
When a Tribal leader makes a tough decision, even if she's certain she is right, she goes into her

community and lives the problem. | close therefore by expressing my profound respect for the Tribal
leaders of Indian America and the work that they do,

Wir. Chairman, [ would be pleased to respond 1o any questions the Committee may have.
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TESTIMONY OF ROSS 0. SWIMMER, FORMER ASSISTANT SECRETARY OF THE
INTERIOR, INDIAN AFFAIRS - 1985-198%
PRINCIPAL CHIEF, CHEROKEE NATION OF OKLAHOMA - 1975-1985
CAPACITY AND MISSION OF THE BUREAU OF INDIAN AFFAIRS

PRESENTED BEFORE THE UNITED STATES SENATE COMMITTEE ON INDIAN
AFFAIRS

APRIL 28, 1999

MISSION

The mission of the Bureau of Indian Affairs has changed dramatically from its intended mission
150 years ago to what it has become today. In fact, the mission of the Bureau has changed on
average about every 25 years as American Indian policy has changed. Simply stated, the mission
of the Bureau is to promote and execute the palicy of the day of any given Administration and
Congress dealing with American Indians and their governing organizations.

Many people believed that the “Indian Wars" would be the end of the Indian problem and that
Indian reservations would isolate the few American Indians from the rest of the population so that
the “savages” would be kept under control and, thereafter be of no harm to themselves or anyone
else, The Bureas of Indian Affairs was established 1o be the overseer of these reservations, hence
the name, superintendent, was used as the title for the Burcau managers. During this time, the
mid-19th Century, the Indian tribes continued to govern themselves through traditional forms of
povernance, but superimposed over these traditional systems were the contemporaneous federal
policies which gencrally controlled what did or did not happen on the reservations. Just as there
was almost total assimilation of the tribes in the East, it was believed that assimilation would
eventually subsume the rest of the Indian population once the West was fully colonized.

Many tribes such as my own, the Cherokee Nation, were subject to the removal policies of the
early to mid-1800's. The intent was to relocate the tribes in one area of the country to make room
for new developments in the East and West and provide a safi haven for the tribal members to
live until they were gone or fully assimilated. OF course, this required uprooting people, moving
them over great distances without adequate preparation, and locating them next to unfriendly
groups in alien environments. But, the policy of removal was a campaign pledge by President
Andrew Jackson and was not to be denied. As the military garrisons moved out, the Bureau of
Indian Affairs moved in to provide the superintendency functions necessary to maintain the peace
and help manage the affairs of the tribes.

Following the Civil War, great progress was made in closing the western frontier, Railroads were

laying lines, the United States was giving away land to encourage settlers to move west and the
tribes were still in the way. Also, nothing perceived as particularly good by federal policy makers
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was happening on Indian reservations, so it was time for a change in policy. Speech after speech
was given deploring the effects of reservation life and imploring Congress to make a change. That
change did come in the form of the general allotment acts that were intended 1o complete the
process of assimilation. By providing every Indian individual with an allotment of land, Indians
would surely flourish, become farmers and ranchers and live in peace with their neighbors. At
some point they could even buy and sell land and make choices like the rest of the people. The
Bureau of Indian Affairs would change its mission to one of superintendency over the people
instead of the tnibes. It would now be certain that the allotments were fair and that those Indians
of greater degree of blood (which indicated incompetency) would be protected in their estates
from the greed and avarice of the non-Indians. In Okdahoma, allotment was carried out with but a
few acres of land left to the ownership of the Indian tribes, In this instance, little regard was paid
to tribal organizations because the assets had been transferred to individuals and the mission was
to prodect those assets, This clearly put the Bureau in the role of trustee as its primary function. In
most areas outside of Oklahoma, allotment was stopped before it was completed and many tribes
retained some land base, although tribal organizations were severely weakened, The primary
beneficiaries of the allotment period were those who took advantage of the allottess’ lack of
knowledge about land ownership and managed to get the title transferred from the Indian allottee
to a non-Indian. In Oklahoma, it is estimated that 80% of the land of some tribes was transferred
from Indian ownership within five years of allotment. Since competency was generally based on
one’s degree of Indian blood, the Bureau was only “protecting” those of one-half degree of blood
or more, and often unsuccessfully.

After statehood of Oklahoma, Indian tribes viriually vanished from the scene. All the reservations
in'Oklahoma had been terminated and the Five Civilized Tribes were subject to the 1906 Act, an
et to wind up the affairs of the Five Civilized Tribes and terminate their governments. It also was
during this time that the mission of the Bureau became more confiused. In Oklahoma, it was
almost exclusively for the protection of the individual Indian while other areas still had a
superintendency function involving tribal estates as well as allottees. Yet federal policy was
singular and did not distinguish between Indian areas. Although the state of Oklahoma assumed
some of the legal jurisdiction over its Indian population, there was still federal control over certain
aspects such as probating restricted Indian estates, approval of oil and gas leases, sale and leasing
of land and accounting for funds derived from Indian lands. Not until the 1970s did Indian tribes
begin to reassert their sovereignty in Oklahoma, aided in great measure by the federal funding
policies toward Indian tribes and various U_S. Supreme Court decisions.

Policy again changed in the early part of the 20th Century. Too much Indian land was leaving
Indian ownership and former reservations were beginning to be occupied by more and more non-
Indians. The following excerpts from The Historian, XLIII (May 1981) reflects on the work of
Lewis Meriam in his famous investigative report directed by the Secretary of Interior Huben
Work in 1926, “Fieldwork began on November 12, 1926, and the Meriam team completed its
repent in February 1928, It was hailed as “the most important single document in Indian Affairs
sinneHeimIiﬂmnpﬁﬁdﬂhwfmmnq'mﬁmwﬁnymagu"ﬁeupoﬂdmmIh:
deplorable living conditions of the Indians. “An overwhelming majority of Indians are poor,
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extremely poor,” the report began, “and they are not adjusted to the economic and social system
of the dominant white civilization " The Problem of Indian Administration went on to indict the
Indian Service in 872 pages that reported many Indians literally dying because of neglect, Indian
children abused in government schools, and tuberculosis and trachoma so prevalent that the
survey members feared the risk of their spreading 1o whites. Contrary to the rhetorical statements
of the Indian Service, the study concluded that with the Indians having an average annual per
capita income of only 5100, there was “altogether too much evidence of real suffering and
discontentment to subscribe to the belief that Indians are reasonably satisfied with their condition,
The amount of serious illness and poverty is too great to permit real contentment.™

Meriam went on 1o say, “T have always regarded the complete reorganization of the headquarters
the key to the whole situation because it controls everything else.” He understood at the very
outset that the Indian Service would be extremely difficult to reform because of “its age, its size,
its diversity of subject matters, its dispersion over twenty-six states with more that two hundred
tribes, its political ties, and its low state of efficiency.” The Meriam Report was also critical of the
allotment system established under the Dawes Act. “Tt almost seemed,” the study conjectured, “as
if the government assumed that some magic in individual ownership would in itself prove an
educating factor.” “Critical of the land allotment system, Collier (Fohn Collier, later to be named
Commissioner of Indian Affairs) and the Indian Defense Association urged a radical shift in Indian
policy away from individual land ownership to corporate iribal ownership.”

The answer was to help tribes reorganize Thus, the 1934 Indian Reorganization Act and the
follow-up 1936 Oklahoma Indian Welfare Act were enacted into law. There was a process for
adopting constitutions, forming economic development corporations and borrowing money from
the Bureau of Indian Affairs. Within limits, the tribes were free to do as they chose and the
Bureau would provide financial and managerial support. The mission had changed again
Owernight the Bureau was supposed to change from being the superintendent to an educator and
promoter. Its goal was now self sufficiency of these newly reorganized tribes. Some even thought
that this would be the end of the Bureau as it would soon no longer be needed, However, with
new federal programs to administer to assist with tribal self sufficiency and the need to be ever
vigilant for the individual restricted Indians, the Bureaw became even stronger.

Perhaps World War I was the greatest leveling event for Indian affairs. Many Indian people
distinguished themselves during the War and there was a growing belief that these people did not
need the protection of the 115, government. In addition, the Cold War, anti-Communism era led
to & backlash against what were perceived as socialist tribal governments and promotion of the
terminationfurban relocation movement. As a result of this and other changing circumstances,
Indian policy changed again about 1950, The Bureau was tasked with the mission of assimilating
individual Indians into every day life. Reservations were too isolated, the new governments that
were organized were seen as unsatisfactory for solving problems and protecting individual rights,
and they were too isolated, The answer was 1o promote an Indian relocation pelicy and encourage
tribes 1o seck termination. Money was poured into the Bureau to subsidize anyone who wanied to
leave the reservations and move to the cities. The jobs were in the citics and job training, housing,
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and other assistance was available for those who would “buy in." As & result, nearly one-half the
Indian population took advantage of this opportunity and moved. Of course, many found more
problems in the cities than they experienced on reservations, but most stayed The Bureau's
mission also changed and was directed at urban Indians to help them survive in their new
environment with the help of government programs largely administered by the Bureau,

The culture wars of the 1960's and the American Indian Movement brought the plight of the
American Indian to the front pages once again. Indian people were not doing well in the cities and
neadedthnmh:mafﬂn‘ruﬁesmumﬁmumnmdgummunthdrfeﬂ.Furlhemustpm,
tribes and tribal land had been devastated by the federal policies in the West of damming rivers to
provide water to people who wanted to farm, development of the energy business on many
reservations and exploiting the other natural resources of Indian tribes. However, during the
“Great Society” days, money from the federal government and private foundations began to flow
in great quantities to Indian tribes and the tribes soon learned that povernment fiending was a
numbers game. The more people in need, the greater the funding. Indian people were discouraged
from leaving the reservations, those who left were encouraged to return and the Bureau once
again faced a changing misston. From the role of superintendent, it now became & role of
provider. Housing, health care, education, economic development, trustee and soctal work
became the new mission of the Bureau.

Soon, however, it was believed that tribes could better administer many of these functions, As a
result, President Mixon and Congress enacted the “Indian Self Determination and Education
Assistance Act.” Self determination for Indian tribes was to make tribes independent of the
Bureau for the administration of social programs and many people believed we were finally
secing the rwilight of the Bureau. However, something else had happened during the early 1970
The most lucrative jobs on reservations were in the Bureau of Indian Affairs. Thousands of Indian
people were now employed by the Bureau and it could not go away quietly. Anytime there was
talk of dismantling the Bureau, the tribes would rise to be its greatest defender, while shortly
before they were its greatest critic. Even when tribes “contracted” to manage Bureau programs,
the Bureau remained available so that the programs could always be returned to the Bureau if a
tribe tired of operating a program. Most often the people who worked in the Bureau continued
working under tribal contract. The mission of the Bureau was now employment. The schools saw
a dramatic increase in “teacher aides” and other nonprofessional staff and many training programs
trained Indians for jobs that were nonexistent.

Many believed that self determination would provide tribes with the resources 1o establish sound
fiscal controls and establish quality governments. This has been true only to a very limited extent.
The mission of the Bureau in the last 20 years has been obfuscated. While some believe it should
exercise more discipling over wayward tribal leadership, others believe it should leave the tribes
alone to work out their own problems. OF course, all the tribes believe it should continue to send
maney to them unencumbered. When [ was Assistant Secretary and had a situation regarding
tribal leadership accountability, [ was accused of heavy-handed tactics for letting the federal and
tribal prosecutors do their jobs. The Bureau is often put in a “no-win™ situation when these
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controversies arise. Is the mission of the Buseau to protect tribal leadership, defend the tribal
constitutions, protect federal assets, develop tribal assets or preserve tribal assets, or all the
above?

The mission of the Bureau of Indian Affairs is to follow whatever policy is issued from the
Administration and whatever laws are enacted by the Congress. In other words, the mission
changes from year to year. Yet many Bureau employees have worked in the Bureau for a lifetime
and are expected to be expens at whatever the mission of the day is. The trust activity of the
Bureau has recently been under assault. It was never the mission of the Burean to undertake the
trusteeship for several hundred thousand individual Indian people. Nor was it intended that tribes
would be investing billions of dollars through the Bureau, This mission of investment officer and
advisor grew over 150 years with linle or no guidance or resources from the Congress. As
additional work load was added in the form of new dollars or Indian heirs, the Bureau tried to
cope by using systems designed for a fraction of the work load to manage the new responsibility.
My own initiative of privatizing the investment function of the Bureau during the late 1980's was
met with intense resistance from Congress. We knew the Bureau did not have the resources to
manage these funds and we also knew that by the time we were able to get through the federal
procurement system to purchase the computers necessary to perform the tasks of tracking of
hundreds of thousands of transactions, and the federal hiring system to bring on people with the
experiise (o run the computers, we would be long gone from office and not able 10 overses the
actual implementation of a workable trust funds management system. The best we could do was
to encourage some innovation in the types of investments tribes could make to enhance the return
on their deposits. The most obvious approach was to encourage tribes to withdraw their money
and do their own investing But fear of loss of the funds through inept tribal leadership was a
greater fear of most tribes than the Bureau, However, when one tribal leader was recently asked
if his tribe had any money in trust with the Bureau, he said he would not be the tribal leader if he
did. Fractionated ownership of individual Indian lands has made the job an almost impossible task.

Today, most of the programs traditionally operated by the Bureau are also found in other
agencies. The health care function was removed to the Department of Health and Human Services
somme years ago. The Department of Housing and Urban Development builds far more houses on
reservations than the BIA repairs and replaces and the Department of Education provides greater
funding for educational programs on most reservations than the BIA, with the exception of the
boarding schools. The Department of Labor programs far outclass the BIA employment
assistance programs in lndian country. In other words the BLA is continually in search of
mission, *Vhile some tribes are operating casinos and bingo parlors that generate tens of millions
of dollars, they remain “entitled” to receive thousands of dollars in BIA program support. It is
obvious that not all tribes are the same. However the BLA is expected to treat them the same even
when the outcome is means more inefficiencies or worse,

1 came to see the mission of the Bureau during the late 1580's and even today, as a buffer between
Congress and Indian tribes, The Congress does not want to deal directly with these sovereign
nations. The Congress enacts laws and mandates that the BIA execute these laws. In many
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instances, the laws require regulations and the Bureau spends years drafting these proposed
regulations. It then tries to implement the laws and regulations as though all tribes are the same
The tribes also view the Bureau as something 1o attack and often challenge the credibility of the
Bureau before Congress, implying that the Bureau is not doing what it should to protect the
resources of the tribes. In fact, tribes are often the ones who implore the Bureau 1o waive
regulations that they perceive hamper the tribes” ability 10 use their resources. An example is
when leasing regulations require that the BLA not lease surface agricultural land at less than
appraised value. When no one is willing to pay appraised value the land goes unleased and the
tribe receives no revenue, although the land could have been leased for an amount minimally
under the appraisal. If the BIA were to lease for less than the appraised value, the tribe could sue
for breach of trust and ask the government to pay the difference. Thus, by not leasing and losing
revenue for the year, the BIA is actually fulfilling its trust responsibility. Why should the BLA be
the middle man? If tribes are capable of making multimillion dollar decisions regarding casinos,
why are they not capable of leasing their own land?

As described carlier, the mission of the BLA is wholly dependent on contemporary federal Indian
policy. Wi cannot determine the BIA mission without & context which is the federal policy. My
goal of bringing “self-government” to the front of the agenda was to allow tribes to withdraw
from the BIA entirely by taking whatever money and resources that were being used by the BIA
and attributable to that tribe away from the BIA budget and have it go directly to the tribe. In that
way the tribes were not forced to operate the same failed programs but rather could use the
money and resources in a more effective way to address whatever the need was on their particular
reservation. The plan was simple. IF all tribes exercised their right to do this, the BIA simply
would no longer exist except in name, There is no function the BIA performs today that could not
be performed by the tribes. But are all tribes alike? Are all tribes capable? What about a recently
recognized tribe of 300 members who have a billion dollars of revenue from a casino as compared
to the Mavajo Nation of over 200,000 population who still live in third world country conditions?
Should the same policies apply to both? Should the BIA fund programs for both? It is difficult to
deseribe the mission of the BIA because federal Indian policy is in  state of transition,

Twenty years of self-determination and self government are just about up, 5o it is probably time
for a change in policy. The recent movement has been toward tribal sovereignty, more
independence and more tribal government. The courts continue to rule in favor of trial
sovereignty and tribal courts and legal systems appear to be coming of age. The recent headlines
over trust fund munagement would mitigate in favor of more people taking their funds out of trust
as well as tribes moving to do their own investing. If Congress chooses to support these initiatives
with legislation, it would appear that the mission of the Bureau should or will be greatly reduced
if not eliminated, As mentioned previously, its program function has been usurped by other
agencies and it is viewed by many as & hindrance to economic development on reservations rather
than a help. Businesses would rather work directly with tribes and not have to wail for the lengthy
approvals needed from the BLA after the agreements have already been negotiated, So as not to
fall into the one-category-fits-all trap, there are tribes that do not have the population, resources
or skills to provide all the governmental services the law resquires on their reservations, In these
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instances, some presence of the Bureau will be needed until such time as the tribe is able to
contract for services from other units of government - state, local or federal - for such things as
law enforcement, education and health care.

The trustee mission will have to be phased out over time. The principal reason for many individual
Indian people to remain restricted is to avoid income tax on their earmings from tribal land. This
could be changed by simply removing this kind of income from taxation. The greater problem
caused by remaining restricted is fractionated ownership of land and minerals, Congress could
eliminate this problem by enacting a law that would streamline probates and allow individual heirs
to go into state and tribal court as well as before Administrative law judges to get the probates
completed. As for tribes, there is no excuse for a tribal government to have money invested
through the BIA. The laws requiring this can and should be changed and some basic guidelines
such as those used by federal, state and local governments should be sufficient to protect the
assets. This is an excellent opporiunity for Indtan people to become involved in the investment
industry and to organize firms to support the transition from Bureau investing of tribal funds to
private investing. One such firm, Native American Investment Advisors, located in Tulsa,
Oklahoma is Indian owned and has already developed an excellent track record of exceeding
retums achieved by the largest investing houses.

CAPACITY

Most of this testimony has to do with the mission of the BIA. Without knowing the mission now
and in the fiture, it is difficult to assess the capacity of the BIA to meet its mission. As it stands
today the mission is to promote self-government, be a trustee for natural resources, defend the
tribes from intrusions of other Department of Interior agencics, jointly oversee programs such as
education and law enforcement on reservations, maintain land record titles, enforce mineral and
surface leasing regulations, make loans to tribes, individuals and tribal businesses, recognize new
groups desiring to become Indian tribes, oversee gaming on reservations, collect and imvest
maonies from tribes and individuals and promote a host of conflicting policies governing Indian
country.

What is the Bureau's capacity to do these things. One thing that stands out in the Bureau of
Indian Affairs is its employees. During my tenure at the head of the Bureau, I was extremely
impressed with the quality and dedication of an overwhelming majority of Bureau employees,
most of whom are American Indian. As I explained to many of the employees at that time, my
only regret was that they were not working directly for the tribes they were serving. When tribes
achieve the confidence level to manage their own affairs, they should look first to Bureau
employees for their work force and incorporate these seasoned veterans in everything they do.
Educators are performing miracles in buildings that should have been demolished twenty years
ago and with resources that are dedicated to everything but teaching. Land men are trying to help
tribes generate income from tribel lands by administering laws and regulations that are out of date
and the Bureau continually is forced to deal with the complexity of trust funds management with
equipment and systems that became obsolete years ago. Reorganization will not help this
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situation. A gradual downsizing of the Bureaw with specific targeted planning as to how and when
its authorities and operations will be transferred to tribes is needed. The tribes are not encumbered
by antiquated purchasing and procurement systems of personnel systems as the federal
government experiences Decisions can be made more quickly and if the expertise of the Bureau
employees can be transferred to tribes it is likely that tribes will do much better. Eventually,
individual Indian people have to become sufficiently educated and employed so as to have choices
about where they live, If tribes are doing their job, many of their members will remain on the
reservations because of the strength of culture, language and family. IF tribes are not able 1o
provide a quality environment on reservation, these people will be forced to move,

The Bureau probably has the resources to operate credible schools on reservations, but it does not
have the capacity to do that in the context of a jobs program. It is my belief that the Bureau has
done an adequate job of collecting and investing money belonging to tribes and individuals, but it
has not done a very good job of records management. It does not have the capacity to manage
accounts for hundreds of thousands of individual Indians. 1t is lacking in resources - both people
and technology. But people and technology are readily available in the private sector and should
be utilized for this task as long as the task is there. [ was once presented with a dilemma from an
area director who was being called upon to use his judgement in approving or disapproving a
major coal lease. The tribe had retained several experts as well as lawyers and had engaged in
intengive negotiations over several months, The tribe and the company had come to terms and
were presenting & very long and complex deal to the arca director, as the law required, for his
approval, His question to me was how can | or my stafl possibly evaluate this agreement? To do
this properly, he would need to hire the same kind of experts that the tribe had already retained
and spend several months evaluating the deal He had no money in his budget for this kind of
activity and the deal might be jeopardized by the length of time it would take for his decision
making On the other hand, if he approved it without this kind of diligence, the United States
would lkely be sued by the tribe for breach of trust by the BIA if it did not get what it anticipated
from the deal.

The Bureau, like all federal agencies, is subject to the same employment and procurcment laws as
everyone else. When we assessed our technology need in 1988 to upgrade the trust funds
management accountability, we were told by our procurement staff that purchasing the computer
equipment and software necessary to get the job done would take a minimum of two to three
years, Since 1988, we all know that equipment purchased then would have been replaced at least
twice with the technological advancements that have been made in the last ten years. The
government simply dots not move that fast. We have seen the same thing happen with Bureau
schools on reservations. The condition of many schools is deplorable. If these were state schools,
they would have been demolished and new schools built. However, the Bureau must wait for
congressional funding and is fortunate to get one or two new schools or school improvements a
year when the need is several dozen. In the private sector and non federal governmental sector,
there are innovative ways of financing school projects. Unfortunately, this innovation has not
caught on with the federal government yet.
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In summary, tie mission of the Bureau is constantly changing. In today’s environment onc has 1o
question seriously whether the BIA should continue to exist, at least as it has in the past. Tribes
are much more sophisticated, courts have given more autonomy to tribal government and the
federal Indian policy is leaning toward more independence of uribal action. Programmatic
functions of the BIA could easily be moved to other agencies. The trust function for investment of
funds should be phased out and in the interim, private institutions should be retained o manzge
the funds left with the BLA. The budget of the BIA should be allocated by some formula to the
tribes with strict accountability standards. New laws allowing greater flexibility with tribal
compacting between tribes, states and local governments should be enacted and more flexibility
created by new laws regarding use of Indian and tribal land and other resources. As an aside, the
Indian health care system also needs similar attention. Funding always lags behind need and as 2
consequence, Indian people never have the resources to meet current need. Indian people need to
have access 1o quality health care from any source available, not just Indian health service.

As Indian people have choices, the face of Indian country will change. This means establishing
some form of economic capacity on reservations. This is not done through the creation of more
federal jobs. The private sector can be brought to Indian country with the right incentives, but
these incentives must be directed at the private sector businesses that tribes want to have on their
reservations and not simply to job creation programs of the BIA or Department of Labor. A
simple change 1o the tax code allowing direct subsidies to American and foreign businesses that
establish satellite businesses on reservations could end unemployment on reservations and give
Indian people the choice of staying or leaving, If that need is satisfied, government intervention
from the BIA or other agencies will not be needed. It is not enough, however, to suggest an end
to the BIA. That is too simplistic and irrational Mot all tribes are the same or have the same
needs. Mew tribes are created every year and need support to develop governing systems, Instead
of looking at the problems of the past, my suggestion is to look forward to a five, ten and twenty-
year plan for the evolution of the BIA into what it should be (ance that is decided) and stay on
course. 11 is a plan that should be developed jointly by Congress, tribes and the BIA with a review
of where it is today and where it needs to be tomorrow, Such & plan could be a blueprint for the
firture of not only the Bureau but Indian policy.

I thank you for the oppertunity of speaking to you today and [ wish you great success in your
quest for enlightenment as to the BIA"s capacity and mission.

Submitted by:

Ross O Swimmer
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THe CHEROKEE GROUP, L.L.C.

v Raoss 0, Swlmmer
Firralost

May 10, 1999

The Honorable Ben Mighthorse Campbell
United States Senate

Committee on [ndian Affairs
Washington, D.C. 20510-6450

RE.  Responses to Written Questions
Dear Senator Campbell

The following are responses 1o questions arising from my written and oral testimony of
April 28, 1999 Thank vou fior the opportunity of appearing before the Committee. Please advise
if vou have any further questions.

Question Mo, ) regarding “farming out” functions of the BIA to other agencies

In many instances, the functions performed by the BIA have been usurped by other
agencies already. This is particularly true in housing, employment assistance, economic
development loans and grants, education and welfare. However, the regulations that apply 1o
other agencies were generally developed for the population at large, not just the Indian population
and therefore, often do not “fit” well in Indian country, My suggestion is either to move the
money from the other agencies to the BIA so that the BIA can provide all of the senvices offered
by the federal government or move the people from the BIA who administer small programs into
the ather agencies to help rewrite regulations and administer the programs of those agencies in 4
more functional way than is now being done in Indian country. If we were to follow Kevin
Gover's outline of the fiture, the BIA would be a technical service entity not only for the tribes
but also for the other agencies of government. Since the BIA budget is very small compared to
the other agencies, it would appear that merging or “farming out™ the work the BIA is doing in
these areas would make more sense. [t also would make sense (o continue downsizing the BLA.

One caveat to the foregoing is that tribes would have to have the same right to the funds
of the other federal agencies in order to continue their move toward self-governance. In effect,
what we would have is a form of revenue shaning. A portion of the federal programs budgets
would be transferred to the tribes for their use according to strict budgets and performance
standards as to how the money is going 1o be spent

1560 East 2Est Street % Soive 300 @ Tulba, Oklahoma 74114
Telephone: (918) 747-1770 # Fax: (918) 747-3420
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Cneestion 2. Should the goal of the BIA be to build capacity within the tnbes?

Absolutely. Tribes, however, are going (o have 1o be treated differently according to their
size and capacity. For instance, a tribe of a few dozen members cannot and should not be
expected to have a large tribal government, administer law enforcement and courts and provide all
the other trappings of a government, There should be some minimum distribution of funds to the
smallest tribes to have some level of government, If there is poverty on their reservations they
should have access to a share of the poverty programs - housing. labor and health care to help
them remedy the poor conditions. If they are so small they cannot have a functioning
administration, then the Bureau could provide technical assistance to the individuals to help them
et the federal services they are entitled to. Even the smallest tribe has enormous economic clout
because of its sovereign status and therefore the ability to do centain kinds of economic deals
This is an area the Bureaw could help them evaluate. Larger tribes that contred large amounts of
termtory or people need technical assistance from time to time, bul more imponant, there needs 1o
be accountability for how they spend their federal dollars. 1t is just as easy for these larger tribes
to find consultants cutside the government when they need “capacity” building as it is within the
government. More and more the tnbes are looking to owtsiders for help in building capacity

Ouestion 3. My statement about phasing out the trustee status

The federal government’s role as trustee evolved during a time when it was believed that
Indian people were incompetent to manage their own affairs and that tnbal governments could not
be trusted to manage resources on their reservations. A trustee, by definition, cannot be a risk
taker. A trustee must be concerned with maintaining the assets and accounting for increases and
decreases. The investment policy mandated by federal law for trust funds of tribes, necessarily
requires that the Bureau place funds under its control in the safest investments, which, of course,
pay the lowest rate of return. Similarly, land and other resources are administered for their safiest
usage and lowest retum. As tnbes mature, they are going to want to take more control of their
assets. In some instances they will make mistakes, but that is the privilege of self governing. In my
opnion, either the tnibes have to be able to take control and operate as independent governments
representing their people or the Bureau has to be a trustee which means a loss of independence
for the tribes and very lintle meaningfil decision making Many individual Indian people do not
haold their leaders accountable because they believe if the tribal leaders fail, the Bureau will “bail
them out.”

A second trustee role is the responaibility of the entire federal government to meet its
treaty obligations to tribes and to protect the tnbes from the federal government itself This role is
one that should endure until the tribes have received satisfaction for the taking of tribal property
and other assets by the federal government and compensation in some form has been paid. This
inchedes such things as water rights, protection of hunting and fishing rights, payment of
legitimate claims for taking of tribal assets without compensation. Within the Interior Department,
even today, | am certain, there are constant battles to protect the domain of Indian inbes from
encroachments by the Bureau of Reclamation, Mines, Park Service, ete

Question 4. The BIA does so many things it cannot do all of them well, is this a problem?
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My comments dealt with the capacity of the BIA to do all then things that were
mentioned When | was the Assistant Secretary the level of employment at the Bureau was
approximately 15,000 FTE, According to Assistant Secretary Gover, the number is now about
9,000 FTE. Although | am sure that many of the 6,000 people have transferred to direct tribal
employment 1o perform contracted functions, the BIA is still left the requirement of administering
the same programs to those tribes who have not contracted. [ doubt that the Bureau can do the
job that needs to be done under these cireumstances, A truly radical idea would be for the Bureau
1o book to larger tnbes to provide services 1o the smaller tribes. IF the decision were made to be a
technical assistance agency, the programs could all be contracted out and those tribes too small or
unwilling to assume responsibility to administer the programs could be contracted to sell
governance tribes to do the work the BLA used to do

Duestions from Senator John MeCain

OQuestion No, 1. 'What is the best direction for Congress to take the BIA to make it more
effective?

This is a very difficult question and | would welcome the opportunity to have a frank
discussion with the Administration, Congressional leaders and tribal leaders to debate and
consider it. | will try 10 answer but 5o much goes into our consideration of this issue that it is
beyond any one person o determine the answer

Unitil the Congress can decide which way to go with Indian policy, the question is even
more difficult. If the policy of self-governance is to continue, then the direction of the BIA s to
downsize and provide technical assistance to the tribes 1o enable the tribes to deliver necessary
governmental services, ie, law enforcement, education and infrastructure development to the
tribes with reservations The tribes then, must make the decision as to whether they will provide
these services directly or contract with privale companies or the states 1o help provide the
services. The level and quality of services will then be dependent on the tribes not the BIA. These
tribes and tribes without reservations already receive contracts for services from the other federal
agencies, 50 the role of the BIA is minimal. The Congress should enact legislation making it easy
1o compact between tribes and states, not only on tax issues but all others as well Part of the
theory of sell governance is to move decision making to the local level and let tribes determine
how to spend federal dollars appropriated for their general benefit

In the nonprofit world, there i & new mantra being touted as a way of doing business It is
called “outcome funding” and “results oriented” accounting 1t applies to governments as well as
nonprofits and has been used by business as defining the bottom line. This is where the policy
issue plavs a role. 1s it our intent to keep Indian people on reservations? The corollary question is
whether it is our intent net 1o allow people to leave the reservation” My opinion is that an
educated, well-fed, employed people will be able to decide for themselves. Unfortunately, most
of our poverty programs mitigate against migration on and off reservations, The programs create
a dependency both at the tribal level and person level which is very difficult to overcome. At the
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tribal level, the tribes survive on indirect cost from operating the programs which means the
bigger the program the more money the tribe will receive. If we disconnect this dependency, then
tribes will have a motive for “results ™ At the person level, the dependency is such that a person
can never acquire the resources to leave the reservation in search of something better, so to get
food, housing and some income, he'she has to stay. Of course, many will take exception and say
that people stay because of the culture, ete. In fact, what we see in many instances is a culture of
poverty, not ane of tradition or tnbalism. 1 recognize thet many tribal econpmies will never
support the high birth rate and large populations on their reservations, They do not need to. They
do need to provide a high quality education system and create the best economy possible for the
area, but the tribes also have to look beyond the reservation boundaries for jobs for the Indian
pecple and provide transpontation if necessary for the people to get to the jobs. It is quite possible
then that the reservation will achieve a balance with members moving on and off at various stages
of their [ife as their needs dictate. This is not meant to dictate removal again, but rather personal
freedom which can only be achieved by an educated, emplovable person.

This leads me to the conclusion that education is the most important result to achieve in
Indian country and perhaps should be the main thrust of the BIA unless the tribes are willing to
take it on as well In either cvent, this requires adequate funding for the school buildings,
community colleges, scholarships for college bound students, adequate teacher preparation,
changing schools from employment centers 1o education centers, forming compacts with states
and local education districts and accountability standards for reaching results. The second result is
to bring industry to the reservations through tax and financing incentives. Once the work force is
educated and the cost of doing business on a reservation is covered, the jobs will be found. As
Indian people develop thear skills, many will leave the reservations, while others wall remain to
become the managers and entrepreneurs of new businesses.

Cuestion No 2. What are my views on recrganization of the BLA based on legislation introduced
last vear?

Unfortunately, | am not famaliar encugh with the legislation to comment adequately on it. 1
wiould be glad to review the legislation and make comments if you wish. My general attitude is the
old saving about rearranging chairs on the Titanie 1 think the important thing would be 1o
determine the best role for the BIA, eliminate everything else and get on with doing what the job.
5739 is an excellent start on the trust funds issue.

Question No. 3 Should the Congress do anything before restructuring the BLA?

Yes, the Congress should agree on an Indian policy so that the restructuring can be done
in & way that fits the policy to be implemented 1f you are satisfied with the policy of self-
governance, then the restructuring should be in the direction of technical assistance to the tribes
with contracts going to private firms, Indian tribes or other federal agencies 1o perform the
functions now being performed by the BIA. The BIA would be oversight, monitoring and
accountability. 1t might also be time to consider looking at tribes from a different perspective
such as a tiering system. Large tribes with large land bases would be one group. Large tribes with
little land base, another, small tribes with large land bases and small tribes with little land base
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could be a different category. | think it would be productive for Congress to have a working
session with a few of each of these different tribes represented in order to give you some insight

Question Mo, 4. 1s it time for a new policy?

My statement in the earlier testimony was in part facetious, | was simply making the point
that about every 20 years policy changes and tribes and the BIA are expected to adapt. | am very
supportive of self-governance. Now, after sceing what my tribe has done, 1 would add, self-
governance with accountability If a tribe fuils to be accountable, the money should be removed
from the tribe. Instead of losing the program, perhaps legistation could allow the federal agency to
file an action in federal court to have a special trustee appointed to operate the program until such
time as the tribe had accounted for the money or proved it has the ability to account for it now. If
self-governance achieves its objective, most funds and most employees of the BIA will be
transferred to the tribes and employed by the tribes to perform those services needed on the
reservanon.

1 apologize for the rambling and hope that my answers are helpful in resolving the course
of Indian palicy in the future. There is a 1ot to be done in Indian country and tribes are going to
hweinialr.tmﬁlimm}ulhmushglhﬂmnmmﬁnrmnﬂ:imgmdthm
happen on thelr feservations,

If you have any questions about my answers, please let me know and [ will try to be more
specific.




Testimony by Bernie Teba, Executive Director
Eight Northern Indian Pueblos Council

1o the
Senate Commiliee on Indian Affairs
April 28, 1999

Good Morning Mr. Chairman and members of the Senate Committee on
Indian Affairs, My name is Bernie Teba, | am the Executive Director for
the Eight Northern Indian Pueblos Council. The Eight Northern Indian
Pueblos Council i1s a consortium of the Northern New Mexico pueblos
Tribes of Taos, Picurs, San Juan, Santa Clara, San [ldefonso, Nambe,
Pojoague and Tesugue,

The Narthern New Mexico Pueblo Tribes consist of four gaming-compact
tribes, five small tribes with less than 300 members, three relatively large
tribes with over 1800 members, tribes with natiral resources and tribes
with no marketable natural resources or gaming activity. We also have
one tribe - the Pueblo of Santa Clara - a self-governance compacted tribe.
The Northern Pueblo Tribes are served by the Bureau of Indian Affairs
Northern Pueblos Agency. In some regards the Northern Pueblos are a
micrecosm of tribes from through out the country.

I am here today to express the concerns of the Northern Pueblos relative
o the Bureau of Indian Affairs Mission. More specifically, the resource
allocation process, Please bear in mind that criticism of the Bureau of
Indian Affairs is an exercise in futility. The policies and practices of the
BIA are firmly entrenched and recalcitrant to change. | speak from
experience, | have worked for tribes and tribal erganizations for the past
twenty-three (23) years. 1 also served throughout the duration of the
DOI/BIA/Tribal Task Force on Reorganization of the Bureau of Indian
Affairs. As | had expressed and predicted to the Task Force members and
tribes - the BIA would not and will not change regardless of the Task
Force recommendations, tribal concerns and good management
practices. | am still a proponent of Congressional action through
legislation to mandate the BIA to change -such as the BIA Re-
organization legislation introduced by Senator John MeCain a few years
back.

Quite often it is a double-edged sword to either eriticize or request a
mandate from Congress to change the Bureau of Indian Affairs. Either
the BIA will passively resist and let time erode any attempts to change,
or, because of our frustration - Congress will micromanage the BIA- both
are not conducive to the effective delivery of services at the reservation
level.
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Int this regard | am here woday to advocate [or change.
B ¥ £

The fundamental problem is the lack of an adequate resource allocation
and accountability model,

Annually tribes go through a meaningless exercise in providing comment
on the BlA budget planning and allocation process for the resources to
support the BIA mission. This vear two tribal representatives lrom each
of the twelve area offices are provided five minutes to identily priorities,
concerns and issues. The Eight Northern Indian Pueblos Council has
mandated that we think outside of the box called the BlA Budget
process

We want to offer today a budget process and accountability model that
will involve tribal governments in identifying tribal community needs and
establish guantificd outcomes at the community level. This proposed
process will address the issue of accountability to Congress on
accomplishments with funds appropriated by Congress.

The ENIPC model is based on the concept that in order to be
accountable, Congress must first acknowledge that there are indeed
tribal needs that must be addressed over a period of time. Tribal needs
are many, however, il the process is clearly identified to address needs
then there is a ¢lear expectation as to what is going to be addressed. The
process does not foster the funding of the federal bureaucracy nor does it
reward managers for expending funds.

The need for budget reform in the Bureau of Indian Affairs dates back
over two decades. Since announcement of the Indian Self Determination
Policy in 1970 and initiation of the *Tribe fAgency” component of the
budpet in the mid-1970', little change has occurred in the methods by
which the BIA develops their budget. Tribal input is at best loken input.
The amounts and number of programs subject to Tribal priority setting
are seriously eroded, and the budget forwarded to Congress each year
fails to address Tribal needs or priorities adequately,

Currently more and more tribes arc contracting BIA operations under
Self-Determination contracts as a consequence of improved tribal
governmental operations. The past twenty years have scen the
development of vital tribal government management and administrative
capacitics. Major portions of federal services are presently being delivered
through tribal governments. The ionger-term question is whether to
target the direet distribution of funds to tribes for the delivery of essential
services without eroding the Federal government’s trust obligation and
responsibility rather than trying to re-define or re-invent the
burcaucracy.
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The existing budget process and why it doe not work:

« The current process is not based on service needs as defined by the
tribes. Instead it is based on the BIA interpreting the needs first as a
means of perpetuating the BIA, and secondly, services to the tribes.

# Managers are rewarded for expending lunds, Accountability for
meeting tribal needs does not exist,

= The budget process is based on historical levels of funding the agency,
which may or may not have any correlation to tribal needs.

« The budget system, by design, pays the bureaucracy first and the
tribes second.

+ The Albuguerque Area Office spends 80% of budgeted funds for
federal employvee personnel costs.

*= The process does not provide appropriation expenditure type
accountability to the tribe(s].

* The budget process is designed to meet the needs of the BlA
organization, which in most instances have a limited relationship to
tribal needs.

+ The process does not provide accountability to the Congress on which
tribal needs arc met or not met.

+ Participation in the budget process 15 a frustrating exercise since
tribal leaders’ decisions are lost as they proceed up through the BIA
Area and Central Qffices, Office of Management and Budget, Interior
Department and on to Congress.

# The capability for tribal leaders to track their decisions does not exist.

The existing Federal BIA budget process does not fulfill the Federal
government's trust responsibilities to the Indian tribes. The budget
process makes the mission meaningiess relative to resource allocation
decisions based on tribal needs and accountability for meeting needs.

Examples that the current process does not work include the following:
1997 BIA Northern Pucblos Resource Assessment

The following summary is taken from page 3 of the 1997 BIA Northern
Pueblos Agency (BIA-NPA) Resources Assessment (Attachment A)
conducted by the Eight Northern Indian Pueblos Council,

Of the $3.197 million received by the BIA-NPA, 62.6% of the $3.1 million
was utilized to provide services to other governmental entities while only
37.4% of the resources were provided to meet tribal services. Tribal
governments received 19.9% of resources for services. Of the 19.9% of
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resources to tribal governments, the Northern Pucblo Tribes received

1 5.8% of resources. Indian individuals, Indian organizations and Indian
Companies received 17.5% of resources for services. If tribes received
only twenty cents on the dollar for services how can tribal needs be
addressed. Or, to put it another way how can the BIA meet its mission if
only 20 to 37 percent of the resources are being allocated to provide
tribal services. Their biggest customer is the bureaucracy.

A similar Resource Allocation Assessment was conducted on the BIA
Albuquergque Area Office in 1993, In that survey we found that twelve
cents on the dollar was allocated to Area tribes for services. The 1993
assessment was one of the reasons why the Area Tribes wanted to re-
organize the Albuquerque Area Office to a technical assistance center 1o
allow the majority of resources to be allocated to the tribe/agency level.

Tribal Priority Allocation (TPA

Congress annually appropriates Tribal Priority Allocation (TPA) account
funds with the perception that Tribes are the direct beneficiaries, Since
by definition TPA funds are to be used for essential tribal services. This is
not the case at the Albuquerque Area Office where approximately two
million dollars is allotted for BIA Area Office operations. The rational
being that tribes receive TPA services from the Area Office. TPA services
can be more effectively and efficiently addressed directly by the tribes,
Professional services and expertise can be procured either through a
joint cost sharing effort by tribes or through the private sector for such
services as transportation planning and design, school construction
planning and design, environmental assessments, archeology, property
appraisals and the list goes on. In the current environment, personnel
costs, pay increascs, personnel benefits, ete., must be paid regardless of
services being provided or needs met. As | stated earlier, the bureaucracy
pays itselfl first,

The FY 1999 Omnibus Appropriations Act directs both a report to
Congress on alternative distributions of Tribal Priornity Allocation (TPA)
funding, based on tribal needs as well as revenue, and a report on a
survey of tribal insurance coverage.

The TPA provision, included as Section 129 of the Omnibus
Appropriations Bill, requires the BlA, working with the Standard
Assessment Methodology Work Group, to develop alternative methods to
fund TPA base programs in future vears which will consider tribal
revenues and relative needs of tribes and tribal members. Mo later than
April 1, 1999, the BIA is to submit a report to Congress containing its
recommendations and other alternatives.
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The TFA study will attempt to offer important information regarding the
continuing overwhelming necds in Indian country, in contrast to the
economic success of a relatively small number of tribal governments.

The Northern Pucblo Tribes strongly feel that the section 129 report 1o
Congress will not do justice to tribes in defining tribal needs. The current
ElA Budget and Appropriation processes do not target scarce resources
1o meet tribal needs,

BIA Transportation

The Stewardship Agrecment between the Bureau of Indian Affairs
Albuguerque Area Office and the Federal Highway Administration (o
administer the development of adequate transportation svstems for the
Indian reservation, Indian lands and communities in the Albuguerque
Area is another example. Indian Reservation Roads funding is based on a
Relative Needs Formula (RNF). The BIA is utilizing RNF information and
data that was developed in 1974 and 1978, The basis for determining
tribal transportation needs and the subsequent resource allocation
should not be based on information that is more than twenty years old,

I could cite additional examples of the lack of umely and accurate
information which is currently being used 1o justify budget planning and
appropriations requests. However, 1 think that the point has been made
that if the BIA is to meet its mission an adequate resource allocation
process needs to be implemented.
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Model

The proposed Northern Pueblos Needs-based budget and accountability
maodel is based on the following concepts:

+ Bases the budget formulation process on a tribal needs assessment
system.

« Tribes will identify all resources for addressing tribal needs. The
“alphabet soup” of federal and State resources will be accessed.

« Tribal enterprise revenues will be considered as a resource for
meeting tribal necds.

+ The tribal needs will be determined by the respective tribal leaders
and tribal povernments.

s The tribal leaders will have an opportunity to update their needs
assessment at the beginning of cach year.

¢ The tribal needs assessment system will be by tribe and based on
common assessment [actors,

¢ Annual appropriation expenditures can be evaluated by comparing
the planned to actual needs met using the tribal needs assessment
system.

« Semi-annually the planned necds met will be compared to actual
needs met with the results being reported to the AS-IA and used w
update the tribal needs assessment system.

+ A comparison of actual needs met to unmet needs will replace the
budget base that is currently used to formulate the BIA budget.

* The tribal needs assessment system will maintain the unmet needs as

Budget Year and Planning Year,

e The met and unmet needs status will be input to the budget
justification and formulation process.

* The BIA will account 10 Congress using tribal needs as opposed to
funds obligated.

« The Congress will have access to planned needs met, actual tribal
needs met, planned versus actual needs, and tribal needs status to
fund expenditure comparisons.

Currently the Eight Northern Indian Pueblos are in the process of
developing a Needs Assessment Database, The intent of the Eight

MNorthern Pucblos is to propose a process that will begin to modernize the

Federal budget process as it pertains to the Pueblo Indian governments.
The model can be replicated through the 89 BIA Agency offices. The

proposal addresses the evolving frustrations of Pueblo Indian Leadership
and the United States Congress. Attachment B provides an overview and

diagram of the entire process.
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This initiative transforms the budget process into one that is responsive
to the tribal government needs while providing the accountahility
measures required by Tribes and the US. Congress. It brings both
parties closer to a realistic Government to Government relationship.

The fundamentals of the proposal are:

+ The Northern Pueblos will adopt a three-year Budget cycle using a
dynamic needs base system.

+ The Pueblo governments will assume all service delivery
responsibilities and decide how each will be provided based on
availability of funding,

# The Assistant Sccretary for Indian Affairs (AS-1A) will approve the
initial Needs Assessment study and the Needs Data Based system,

= The AS-IA will provide an oversight function that will protect the
interests of the Federal Government.

s  The Agency Superintendent will become the Trust Compliance Officer
who will work with the Puebles to ensure that trust responsibilities of
the Federal Government are enforced.

* The Trust Compliance Officer will serve as the government’s P.L. 96-
638 contract authority.

Ta date the Eight Northern Pueblos Council and the Pueblo of Nambe
have met with the Office of Management and Budget (OMB] and the
Assistant Secretary for Indian Affairs

In conclusion, in order to effectively address the issue of the Bureau of
Indian Affairs mission, Congress must mandate significant changes to
the BIA resource allocation process,
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Request to Congress

The process, as it pertains to the Federal and Indian government
relationship, needs to be modernized, A prerequisite to the modernization
effort would be the transformation of the paternalistic bureaucracy from
a service provider to an oversight and trust responsibility compliance
function.

+« The Eight Northern Indian Pueblos Council is requesting authorizing
legislation to establish the Northern Pueblos Budget and
Accountability model as a pilot, demonstration project.

+ Resources would be identified and allocated based on tribal needs.

* Resources/appropriations would be carmarked to meet tribal needs
aver a three-year appropriation, budgeting and planning period.

* The Northern Pueblos, the BIA and AS-1A would clearly define
measurable outcomes.

« A report to Congress would be provided which would quantily and
account for which tribal needs have been met with the resources
appropriated.

= Resource allocation and accountability data would be information
driven.

In closing | am requesting that Congress consider the Northern Pueblos
Budget and Accountability Model as a pilot, demonstration project and
approve authorizing language to implement this pilot project for a three
year demonstration period, We are also requesting that Congress
earmark appropriations for this project in the current appropriation bill
presently making its way through the appropriate Congressional
commiltees,

With the assistance of Senator Pete V. Domenici we will provide specific
language and funding amounts for consideration,

Mr. Chairman and members of the Senate Committee on Indian Affairs 1
want to thank you for this epportunity to provide this information and
request,
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EIGHT NORTHERN INDIAN PUEBLOS COUNCIL, INC.

F.O. Box 969
San Juan Puablo, New Mexico 87566
(505) B52-4265

May 12, 1999

Senator Ben Nighthorse Campbell, Chairman
United States Senate

Committee on Indian Affairs

Washington, D.C. 20510-6450

Dear Chairman Campbell;

This is in response to the information requested in your letter dated April
a0, 1999, which was a resull of testimony provided on April 28, 1999,

« Attachment A addresses follow-up questions requested by you during
the April 28, 1999 hearing.

+ Attachment B addresses written questions by you.

+ Attachment C addresses written questions by Senator MeCain.

Should you have additional questions please contact my office at 505-
#52-4265. Your attention on this matter is appreciated.

Sincerely,

Bmﬂém

Bernie Teba, Executive Director

Encl.: Attachments A, B & C
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Attachment A

The statement " ._.that northern Pueblo tribes receive 15.8% of the services
available from the Morthern Pueblos Agency...” is not intended to contradict the
Assistant Secretary's position conceming the percentage of the TPA funding that
is available at the Triba/Agency level.

The Assistant Secretary’s presentation was based on the available TPA funding.
The northern Pueblo Governors do not challenge the distribution of TPA funds,
but they do have concerns pertaining to the level of services resulting from the
expenditure of these funds.

The 19.9% service level that represents the customer type services provided to
the northern Pueblos and the other Albuguerque Area tribal govemmenis limits
the capability of the tribal leadership to formulate comprehensive, coordinated
and accountable level of services in support of their respective communities.

The 37.4% level of service to Indians, although lower than anticipated, is
recognized as a legitimate BIA responsibility. The Governors do believe that
these services could be better coordinated if they were provided through the
tribal government, This would keep the duplication of effort at a minimum.

The Governors recognize that the 62.6% service level associated with a federal
government function like the Northern Pueblos Agency should be expected. The
Agency staff has little discretion when it comes to performing activities such as
EEOQ, employee relations, budget formulation, accounting, procurement, property
management, research and reporting, records management, etc. But when you
consider the redundancies that exist between the Area and Agency Offices the
62.6% level is a concern. The concern is the Agency portion of this redundancy
is paid for using TPA funds.

It is the position of the northern Pueblo Governors that the TPA funding
resources could be better utilized if the budget justification, distribution and
expenditure process was based on Tribal Need Assessments compiled by the
tribal communities and their leaders. Also, an Assessment based budgeting
process would provide a basis for evaluating service delivery efficiencies and
resource accountability measures,

The attached Customer Service Profile was compiled through management
authorized interviews with the Northern Pueblos Agency staff and supervisors.
The completed profile was presented to the Agency Superintendent and the
branch level managers. The managers were provided an opportunity and did
provide additional information that either supported or disputed the results.

The completed Customer Service Profile was not presented to the Governors
until the Agency Superintandent, the current Superintendent, concurred that the
results were representative of the services provided by the Northern Pueblos

Agency.
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Barnéia Teba Testimony on Apnl 28, 1593

Explanation

BlA Nerthern Pueblos Agency 1997 Customer Service Profile
Presentation Customer
MNomenclature Dascription Factor
Dol Depariment of the Interior - offices end bureaus 1.3%
ASIA Assistant Secretary - Indian Affairs 0.5%
co BlA Central Office - Washington or Albuquerque 10.5%
AAD BIA Albuguerque Area Office 18.2%
MPA Morthem Pueblo Agency - San Juan Pusblo, MM 17.B%
QIEP BlA - Office of Indian Education 2 1%
Other
Federal _|Federal authorifies other than the BLA 6.5%
Stata State of New Mexico or other States (Colorado & Arizonal  4.2%
Local County and municipality governments 1.5%
NPA Tribes | The sight northem Pusblos of New Mexico 15.8%
Other Tribes |Other Albuguergus Area Tribes 4.1%
Indian
Individuals |All Indians entilled to BIA services 9.8%
Indian/Tribal
Organizations|Entities such as ENIPC, Housing Boards, elc. 57%
Indian/Tribal
Companies |Economic "for profit” enterprises - Private and Tribal 2.0%
Summary
Indians 37 4%
Tribal Govemmant 19.9%
Idividuals-Organizations-Companies 17.5%
Govammeant 62.6%
intarior and BI1A 50.4%
Other Government 12 2%




109

Attachment B

Senator Ben Nighthorse Campbell Questions of April 30,1939

1. Your statement indicates that the Northemn Pueblo receive 20% of the
resouwrces provided by the BIA for service delivery. Does the Santa Clara
Pugblo, as a self-govemance {riba, receive the same amount in terms of
services?

The Santa Clara Pueblo self-govemnance compact does not include all the
BlA service programs. In those cases where the BlA is responsible for providing
services to Santa Clara Pueblo the 20% customer service factor does apply.

2. Your statement advocates that the BIA Area Office become a “technical
assistance center”. Whal kind of technical assistance would the BIA provide?

The Albuguerque Plan submitted, by the Albuquergque Tribes, to the Joint
Tribal, BlA, DO Task Force on BIA Reorganization defined the services fo be
provided by the Technical Assistance Center. A Tribe Agency Decision Profile
process defined the Technical Assistance Center service functions.

The Decision Profile Process involved the Tribes working with the Agency
staff in deciding how and when the Area Director authorities and Area Office
services could be effectively moved to the Agency level as a means of enhancing
tribal consultation, planning and service delivery.

In 19584 the Area Office had the administrative funding and staffing
resources, according to the Tribe Agency Decision Profiles, that could
supplement the Agency resources thereby making each Agency administratively
self-sufficient. The Tribe Agency Decision Profiles program funding and staffing
requirements exceeded those assigned to the Agency Office and complimented
by the Albuquerque Area Office resources. The Technical Assistance Center
was the alternative formulated by the Tribes, as a means of overcoming the lack
of adequate programmatic resources to comply with the requirements identified
by the Tribe Agency Decision Profiles.

Originally the Area Office was to be reduced from 145 to 34 employees.
The 34 employees would comprize the Technical Assistance Center. The
professional and staff support service disciplines were:

+ Employee Relations (labor-management relations, grievance
resclution, and health and retirement plans)

Archeology

Bridge Design and Engineering

Real Estate Appraisals

DO Field Solicitor Coordination

TribefAgency Superintendent Decision Appeal Arbitration

S6-464 99 -5
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The Technical Assistance Center defined in 1894 may not be applicable
today. The Tribe Agency Decision Profile would need to be updated and
matched against the current Area and Agency Office funding and staffing
resources before a current Technical Assistance Center requirement could
be defined.

Your proposal seems to be thal the Bureau and the Northern Puehblos
Agency enter whal really is a "compact” for full funding to be provided to
the Eight Northem Pueblos as an entity. Can't you accomplish this by
having the pueblos enter a “compact” as a consortium under P.L. 93-6387

The proposal is to medernize the BIA budget formulation and justification
process to one based on an individual tribal formulated Needs
Assessment. The objective is to transform the BIA service delivery
system into one that is based on tribally defined needs, with an emphasis
an customer service based accountability.

An Eight Northern Pueblos consortium compact would not resolve the
ineffectiveness of the outdated budget process, The consortium approach
maybe a long term solution once the budget process has been
modernized and the BIA has made the transition to a customer service
motivated organization.

Can you oulline the Northern Pueblos model and what it would mean fo
your member tribes?

The Morthern Pueblos Model is a comprehensive Needs Assessment that
defines a comprehensive Tribal Government as perceived by each
community.

The eight Meaeds Assessments, individually approved by the respective
tribal councils, will provide a comprehensive and dynamic definition of the
sernvice reguirements that will enable the individual Pueblo Governments
to function as self-sufficient and accountable entities.

The assessment will provide a sound basis for Pueblo Government
planning and common service needs, which will support the formulation of
responsive methodologies, designed to oplimize the utilization of limited
resources,

Considering the needs assessment quantitative and self-evaluating values
to the individual Pueblo governments it makes sound management sense
to use this resource to strengthen the partnership between the Federal
and Pueblo Governments,
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BlA Albuguerque Area TPA Funding Distribution FY 1999

S of | FY 1999 |Organization| 9% of
Organization Org. | TPA Funds Total Total
Albuguerque Area Director 18% 276 544
Albuguerque Area Field Operations 82% 2,112,300
Albuguerque Area Office 2388844 T.1%
Southern Pusblos Agency - SPA 45% 3,863,500
Acoma 10% 815,600
Cochiti 2% 179,200
Izlata 9% 761,700
Jemez 4% 326,000
Sandia 3% 210,300
San Fealipe 4% 339,200
Santa Ana 2% 160,700
Santa Domingo B% G465, 900|
Zia 2% 178,500|
Ysleta del Sur 11% 920,300
Total 8,401,900| 256%
Laguna Pueblo Agency 2,080,500 2,080,500| 6.3%
Northern Pueblos Agency - NPA 45% | 2.131.700
Nambe 3% 157.200
Picuris A% 187,300
Pojoague 8% 358,500
San lldefonso 7% 318,700
San Juan 11% 502,800
Tesugue 3% 173,056
Taos 19% 884 800
Total 4,714,156 14.4%
Southern Ute Agency - SUA 27% 504,300
Southern Ute Tribe 73% 1,354 500
Total 1,858,800, 57%
Ute Mountain Ute Agency 2,102,100 2102100| 6.4%
Jicarilla Apache Agency 2,034,800| 2034800 62%
Mescalero Apache Agency 3,080,600 3090600] 56%
Zuni Pueblo Agency - ZPA 25% 698,000
Zuni Pueblo Tribe 75% 2,148,200
Taotal 28462000 B8.7%
Ramah Navajo Agency 22272000 2227200 6.8%
Albuquerque Area Total 31,745100| 31,745,100| 96.8%
Santa Clara Pueblo Self-Governance Compact 1,071,648 32%
[Overall Total] 32,816,748 100%
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Attachment C

Senator John McCain Questions April 30, 1999

t. ! have heard criticism from the tribes that Area Offices tend to operate by
an area office official's judgement on priorities rather than by identified tribal
priorties. Do you find this to be true in your area office?

Yes, the current BIA management accountability process does not hold
the Central Office Program Directors, the Area Director or the Agency
Superintendent responsible for addressing the tribally defined service priorities or
the mandated trust responsibilities.

Neither Interior Secretary nor the Assistant Secretary for Indian Affairs
levies consequences on BIA management for non-compliance with tribal service
priorities defined through so called consultation sessions. Once the annual fund
appropriation is allotted the primary management mativation is to obligate all the
funds to ensure the next year appropriation is not reduced. Tribal priorities are a
consideration when justifying BIA funding requirements to the Cengress, but are
not considered when funds are expended. Accountability between the BiA
funding justification and expenditure processes is virtually non-existent.

2. Do you believe there is adequale resources available to the Area Offices
fo provide the necessary direct services provided fo the Indian tribes out of the
Area Offices?

Don't know, since the "necessary direct services provided to the Indian
tribes out of the Area Offices” is an unknown factor.

During the tenure of the Joint Tribal, BIA, DO! Task Force on BIA
Reorganization attempts were made to decentralize the Area Office. The
Albuguerque tribes attempted to make the Agencies self-sufficient service
delivery organizations. The tribes' analysis found that the administrative service
resources were adequate while the program services needed an additional 52 .5
million. It was this analysis that led to the Albuguergue tribes to formulate the
Technical Assistance Center alternative.

A complete analysis of the integrity of the Area Office Operations and the
Field Operations funding needs to be undertaken. The Albuguerque Area
Director retains 7% of the Tribal Priority Allocation funds at the Area Office level,
The Albugquerque tribes have never supported the Field Operations function
being funded with TPA funds.
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Currently the Albuguerque Area Office is funded as follows:

Frogram Area Office Field Operations
Function Operations (TPA)
Tribal Government 57,914 84,700
Human Services 88,826 200,500
Public Safety and Justice 60,093 212,300
Community Development 52.903 51,100
Resources Management 185,133 60,200
Trust Services 250,477 903,500
General Administration 2,336,004 I |
Total $3.041,140 $2.112.300

The Albuguerque Area Office fiscal year 1999 financial program is $5,153,440,
Considering the Area Director's control over the recurring and non-recurring, the
Area Office Operations and the Field Operations funds the Area Office is the
largest and most well funded organization within the BIA Albugquerque program. .

The Congress originally created the Area Office Operations and the TPA fund
designations as a means to discipline the size and role of the BIA Area Offices.

If the: Area Offices were required to operate within the Area Office Operalions
funding limitations the Congress would have been successful. Since the BIA can
distribute the funds as they deem appropriate the attempt by the Congress to
[imit the size and role of the Area Office has been unsuccessful,

The Albuquerque Area tribes have continuously questioned the Area Office use
of TPA funds, but to date their efforts have had no affect.

3, What are your views on the legislation | proposed lo restructure the BIA
according fo trbal priorities?

| served on the Joint DOVBIA/Tribal Task Force on Re-organization of the BIA for
the four-year duration. | was a proponent/advocate of Congressional legislation
o require the DO and BIA to implement the recommendations contained in the
fihal report. | provided testimony to support the legislation introduced by Senator
McCain. History has shown that many of us were unfortunately right in stating
that the BIA would let the passage of time eliminate the need to respond ta the
Task Force report recommendations. The Task Force final report Is still
applicable today in that most of the recommendations included refarming
processes and systems that have not and do not work,

Without authorizing legislation to mandate the DOWBIA to implement change we
will continue to struggle with an unresponsive bureaucracy whose mission is self
perpetuation and maintenance of the status quo.
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W. ROMN ALLEN, PRESIDENT
MATIONAL CONGRESS OF AMERICAN INDIANS
TESTIMONY ON THE MISSION AND CAPACITY OF
THE BUREAL OF INDIAN AFFAIRS
BEFORE THE SENATE COMMITTEE OMN INDIAMN AFFAIRS
WASHINGTON, D.C.
APRIL 28, 1999

I INTRODUCTION

Cood moming Chairman Campbell, Vice Chairman Inouye and distinguished members of
the Senate Committee on Indian Affairs, My mame is W. Ron Allen. | am President of the
Mational Congress of American Indians (MCAl) and Chairman of the Jamestown 5'Klallam
Tribe located in Washington State, On behalf of NCAL the oldest, largest and most
representative Indian organization in the nation, | would like to thank you for the
opportunity to discuss the mission and capacity of the Burean of Indian Affairs (BIA). NCAl
was organized in 1944 in response to termination and assimilation policies promulgated by
the federal government which proved to be devastating to Indian MNations and Indian people
throughout the country, NCAI remains dedicated 1o advacating on behalf af the interests of
our 250 member Tribes on a myriad of issues including whether the Bureau of Indians
Affairs (BIA} is fuliilling its responsibility to administer federal Indian policy and to discharge
the federal Indian trist responsibility for American Indian and Alaska Matives.

The statuses of iribal governments have changed dramatically over the last century and even
more so over the last few decades. Whether providing fundamental services, or
programmatic functions that reach out into the community, ribes have learned (o overcome
the historical impediments to self-sufficiency established and propagated by the federal
government. The increased effectiveness of a tribal government to administrate programs
and services independent of federal government intervention breaks all raditions of
paternalism set forth by the BLA over the day-to-day management of an Indian tribe’s
operations and activities. Tribal governments are perfectly capable of assuming federal
resources, aulhorities and responsibilities over inherently federal government programs and
services that benefit Indian rribes.  Moreover, conversion from federal eontrol to tribal
control has led to a far greater level of efficiency in administering those programs and
services ab the tribal level.

As Chairman of one of the ariginal self-governance tribes, | have had the privilege of being

able to participate in our effort to streamline the federal system based on what we refer 1o as
tribally driven initiatives. Since 1988, there have been so many tribes who have enjoyed a

Page 1
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great deal of success in implementing such tribal initiatives and feel that exhibiting their
accomplishments shows the Congress and the Administration that tribes can take a
bureaucratic system and reshape, madify and downsize it into an increasingly effective and
efficient government. More impartant, those federal resources identified in the streamlining
process can be transferred directly to the tribes to further increase program and service
dieliveries.

Economic and governmental self-sufficiency has increased throughout Indian Country, due
in large part to the enactment of self-determination and seli-governance initiatives' aver the
past several years. Increased tribally-controlled government functions, however, have
fostered a natural tendency for tribes to begin critically analyzing the eifectiveness of the
BlA. This increased tribal autonomy has encouraged sharper criticism of the function of the
Burcau, specifically that the administration of federal Indian programs has been consistently
bath inefficient and ineffective.  This condemnation has come from not only tribal
gevernments, but by members of both the House of Representatives and the Senate.

ddr. Chairman, | am pleased that you have provided this opportunity for tribes to voice their
opinions on the mission and capacity of the BIA. Tribes are becoming mare and mare
sophisticated everyday, while at the same time, some tribes are barely surviving, We necd
an agency that can support, at arms length, the advancements of the sophisticated tribes, as
well as guide the less sophisticated so that they too can reach greates achievements.

NCAIs testimony will highlight the problems areas of the BIA mission statement and
capacity. | hope our testimony will provide the recommendations that are needed 1o
transfarm the BIA into an agency that will benefit all rribes. | would like to make clear that
while we desire refarm, we do not believe that the BIA should be abalished.

Il. TRIBAL PERSPECTIVE
In examining the mission and capacity of the BIA, we would like to provide the following
perspective fram Frank Ducheneaux’ who depicts the sentiments of many tribal leaders in
their relationship with BIA:
“The BIA is a son-oi-a-bitch, but it is QUR son-ola-bitchl”

“The first part of the quote is reflective of the tribal evaluation of the
inefficiency, incompetency, and insensitivily of the BIA in carrying out the

T5ee ganerally, the indian Self Determination and Education Assistance Act, 25 L.5.C 6% 4500 -
450n.

? president and Partner of Ducheneaus, Taylor & Assaciates, provided this viewpaint in Client
Mamorandum No. 9629, dated November 13, 1996,
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varied and difficult tasks assigned to it under the law. As the primary repository
for the rust responsibilities of the United States for [ndian tribes and the focus
of the government-to-government relationship, the BIA and its officials are all
too often arrogant and paternalistic in their relationship with tribes and tribal
leaders, In carrying out its responsibilities in the area of education, welfare,
law and order, and the other non—trust functions, BIA personnel are often
inefficient in performance, and unresponsive to ribal needs, Indians have
routinely criticized BIA for being an agency of waste, fraud and abuse, All af
these Indian criticisms of BIA have been uncritically taken up and repeated by
both the friends and enemies of Indian tribes,

It is the second part of the gquote, however, that is reflective of the deep insight
of tribal leaders into the love-hate relationship between Indian tribes and the
BlA. It is an insight that is sometimes missed by our friends in the Congress
and the Administration as they support, with all good intentions, proposals to
transfer BIA functions o other agencies or to dismantle BIA programs, BIA is
more than just an agency which operales programs on reservations, funnels
funds to tribes thraugh ‘638" conlracts and seli-governance compacts, and
administers the trust responsibility. 1A is the concrete sym

inui mmitm f the Linited i
special, government-o-government relationship.

Since its fransfer from the War Department to the Department of the Interior in
1849, the mission of the Bureau of Indian Affairs has changed and evolved as
the Indian policies of the United States have changed and evolved, and as the
needs and capacities of the tribes have changed and evolved, The one thing
that has not changed, however, is the role of the BIA as the administrator, on
behalf of the United States, of the special government-lo-government
relationship with the sovercign tribes. The BIA has functioned as the American
Embassy to Indian Country, and as a concrete symbaol of the existence and
continuation of the special relationship, It may be a son-of-a-hitch, but it is our
son-of-a-bitch.

It may be that some would like to see the end of BlA. But, if the non-Indian
forces determine there is no longer a reason for the continued existence of
BlA, they may also conclude that there is no longer any reason for the
continued recognition of Indian tribes. Such decisions were last made in the
Termination Era of the 1950°s, It is essential, therefore, that we understand
very clearly the current status of the BIA and the projections for its future®,

I, THE BUREAL OF INDIAN AFFAIRS

The BIA is the primary federal government agency charged with the responsibility to
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administer federal Indian policy and to discharge the federal Indian trust responsibility for
American Indian tribes, Alaska Native villages and tribal organization. However, over the
last several years, the BIA has been the subject of an onslaught of reorganization,
devolution, transfers, downsizing, buy-outs, early retirements, and Reductions In Forces
{RIFs). In February 1996, through the acceplance of 864 buy-outs, by not filling those
positions as required by law, and by leaving vacant another nearly 1,000 vacant positions
that had been funded during fiscal year 1995, the BlA executed a reduction in foroe, Even
alter these extreme measures, BIA still either reassigned, downgraded, or separated nearly
700 people,

The majority of the actual “job losses” were in Central Office East (D.C.) and Central Office
West (Albugquerque). About 30 to 40 percent of these losses were adminisirative, clerical or
analytical. The first targets were management and elimination of duplication. The most
protected programs were basic programs such as law enforcement, social services and
education. Among the least protected were positions in the Office of Trust Responsibilities.
Personnel for the management of agriculture and rangelands was reduced by 80 percent in
the Central Office and 40 percent at the Agency and Area Offices,

Ta the extent that the Assistant Secretary and BIA personnel are still permitted to participate
in policy formulation within the Department, they now lack the technical advice and
expertise 1o effectively make the Indian case against the other interests of the Department
which are in conflict with Indian tribal interests.

Today, the BIA provides services directly, or through Seli-Determination contract, grant and
compact agreements with tribes, to over 1.2 million American Indians and Alaska Matives in
31 states, including the following:

Elementary, secondary and post-secondary education
Social services

Law enforcement

Judicial courts

Business loans

Land and heirship records

Tribal government support

Foresiry

Agriculture and range lands development
Water resources

Fish, wildlife and parks

Roads

Housing

Adult and juvenile detention facilities
Irrigation and power systems

¥ ¥ ¥ ¥ ¥ w ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥
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M Assistant Secretary for Indian Affairs.

On November 12, 1997, Kevin Gover, a member of the Pawnee Tribe, took the oath of
Oifice of the Assistance Secretary of Indian Affairs. One of Mr. Gover’s first public address as
Assistant Secretary was made at the NCAI 54" Annual Session in Santa Fe, New Mexico.
Assistant Secretary Gover stated the he “looked forward to the opportunity to work with
tribes in shaping policies and initiatives that will make the Burcay of Indian Affairs a more
effective rustee, a better service provider, and a stronger ally for Indian Country.” The
Assistant Secretary went on to say that "I approach my new position with a sense of urgency.
Far some twenty years | have been an outsider looking in, Now | have assumed the role of
the insider looking out. Like those who have preceded me, | want to make a positive
difference in the way this government carries oul its obligations to the tribes, but | realize that
I cannot do it alone. | will need the support, assistance, cooperation, and good wishes of all
of Indian Country,”

A little less than a year laler, Assistant Secretary Gover addressed tribes at the NCAI 55
Annual Session in Myrtle Beach, South Carolina. Assistant Secretary Gover reported that
throughout the past year, he had * seen determination in the eyes of Tribal leaders as they
approach problems that seem to be insurmountable’, and that “through all the rips, all the
travels, all the meetings, and all of the briefings that come with this job, throughaut all of
these things, | see more clearly the vision for our people that we all share as we approach
the 21st century.” In his vision of an “Indian America where we all stand 1all, and our
children are proud to declare they are the descendants of a strong, powerful and spiritual
people, unified in the common experience of being Indian,” Assistant Secretary Gover stated
that “there is no way to achieve this vision for our future without making some changes” and
that “an obviously needed change is in the way the Bureau of Indian Affairs works.” Mr,
Gover further stated that “the future of the Bureau of Indian Affairs has become clear. Within
the next 10 or 15 years, the Bureau will be mostly out of the business of directly providing
services to tribal communities, Virtually all services provided to reservation residents will be
provided by the tribes themselves with funds appropriated to BLA"

Assistant Secretary Gover went on to say the five things must be done to prepare the BIA for
the 21* century, The following is an overview of the Assistant Secretary statement on his
nullmla for the BlA:

First, we must persuade the Congress to fully fund tribal programmatic needs,
The primary obstacle to universal tribal contracting and compacting for
service programs is a shortage of money, For the self-determination and
self-governance policies to fully succeed, the United States must provide the
resources to actually solve problems instead of just maintaining the status quo.
That was my purpose in agreeing to the compromise on Section 129 and
forming the TPA workgroup.

Page 5



119

Second, the Bureau must be redesigned to efficiently and effectively carry out
its respansibility 1o protect and enhance Tribal trust resources. This entails
implementing the Secretary's Trust Management Improvement Project, as wel|
as the passage of legislation authorizing settlement of tribal claims for the
mismanagement of their trust funds and addressing the crisis of fractionated
interests,

Third, the Bureau must be accountable to Congress, the Department and the
tribes for its management and administration of federal funds. To this end, a
systematic management review of all BIA operations is being undertaken.
When this process is completed, we will bring to the tribes our proposal fos
rearganizing BlIA management and adminisiration internal of affairs in matters
aof accounting, properly management, records management, personnel, elc.

Fourth, BIA must assume a stronger role in coordinating federal executive branch
policy towards the tribes. This includes insuring consistent federal agency
acknowledgment of their agencies’ rust responsibility to tribal governments. To this
end, we must institutionalize and upgrade the commitment of other departments 1o
the Domestic Policy Council Working Group on American Indians and Alaska
Matives, ¢o that whoever the next president may be, this working group continues 1o
exist from this time forward,

Fifth and finally, BIA must redefine its service mission. As | have said, the tribes
will be responsible for virtually all service programs for reservation residents.
The rale that is leit for the Bureau to play is technical support to tribal
contractors. BIA can and should take the responsibility for making scientific
expertise available 1o the tribes.

Assistant Secretary Gover ended is statement by clasifying that “none of these ideas are mine
alane. In fact, most of them can be found in the work of the joint DOI-Tribal reorganization
task foree”. The Assistant Secretary emphasized that “it is time 1o implement the
recommendations contained in the task force report.”

B. An Overview of the Joint Tribal/DOUBIA Advisory Task Force on Reorganization of
the BlA.

In August 1994, the Joint Tribal/BIA/DOI Task Force on the Reorganization of the Bureau of
indian Affairs’ released its final report. This 43-member task force consisted of three DOI

¥ Report af the [ain Tribal/BLATION Advisary Task Foroe an Recrganization of the Bureau of Indian
Adtairs 1o the Secretary of the Interior ard the Appropristions Committecs of the United States Congress,
Executive Swmmasy, E5-3, (August 1994) (The task force was chartered by tha Secretary of the Interior to
develop baseline goals and plans Tor reorganization 1o strengihen the BIA's adminisiration of Indian programs
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representatives, five BIA representatives and 36 tribal representatives (three from each of the
twelve BIA Areas) nominated by the tribies and appointed by the Secretary, The fask force
spent four years gathering information, developing ideas and concepts, and conducting 22
task force meetings throughout Indian Country, all in an effort to generate a report to the
Secretary and the Congress that highlighted the collective recommendations from Indian
trilses, the BIA and the DOI on how best 1o rearganize the BIA. The task force created four
leading themes in the reorganization plan - arganizational reform, regulatory reform,
educational reform and budgetary reform. The following summarizes each of the four
themes,

Chrganizational Refarm - The current organizational structure of the BLA needed to be
clearly defined, with more appropriate roles given to each bureaucratic level,
Tribal representatives stressed the need for more operational roles to be
located as close as possible to the actual delivery of the programs and
services, {in most cases, the tribal or agency office level). The tribes felt thar
100 much of the overall BIA resources were being dedicated and expended at
the central and area office levels, The task force recommended that more
resources be moved to the tribes and agencies, allowing those resources 1o be
beter utilized al the actual levels of program delivery, The task force also
realized that each area was unique in its resources and tribal needs. They
stressed the importance of having the tribes within each area and agency fully
invalved in redesigning organizational structures in their areas 1o ensure that
thair respective needs were met.

Regulatory Reform - BIA decision making authority had been eroded at the
organizational levels closest to the tribes. The task force recognized that laws,
regulations and internal BIA policies needed to change if an erasion of local
decision making authority was to be reversed. Moreover, such erosion
tended 1o usurp inherent tribal authorities. It was the recommendation of the
task force that laws, regulations and palicies that cutlined BIA autharity
needed 1o be reviewed to identify and remove obstacles that impeded a tribal
government’s ability to freely exercise sovereign authorities over decisions
which were inherently tribal.

Educational Reform - The task force felt strongly that increased emphasis must be
placed on BlA education programs due three main concerns;

- the failure to fully implement all provisions of the

as called for by Cangress in respense 1o tribal concerns that the Depariment of the Inlesior was planning to
move forwand with a reongani zation of the BIA prior to an approgriate participation and corsuliation with
Indian tribesl,
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Elementary and Secondary Education Act (ESEA);"
- the indefinite organizational status of education functions within the BIA;

- and the need for a full assessment of the current level of education
services within the BlA.

It was also determined that the development of a comprehensive Indian education
plan was necessary 1o ensure that the maximum efficiency and effectiveness in Indian
education program implementation were achieved.

Budgetary Reform - Processes involving the planning, budgeting and reporting on
budgel needs were considered to be in serious need of reform. For example,
throughout the first 20 years of implementing sel-determination policies, tribal
parlicipation in formulating BIA decisions regarding the designs of programs
and the priorities for funding them actually diminished, Tribes felt that the BiA
consistently understated, or even neglected, to report approgpriate tribal
program funding needs ta the Congress. Although tribes had assumed
management of abaut half of the budget resources under various self-
determination awards, the BlA and others in the federal government seemed
1o retain full control, and frequently disrupted the maintenance of funding and
services. A new system of planning, budgeting and needs assessment is
needed and should be based on federal Indian self-determination policies af
dealing with tribes on a government-to-government basis,

Mir. Chairman, as you are aware, many of the task force recommendations were
incorporated into legislation intreduced in the 104" Cangress,® for which a number of
hearings were held by this Committee and a substantial Congressional record developed.

The task force recommendations largely complement and even overlap with Assistant
Secretary Gover's own recommencdations. Such unanimily inside and outside the BIA give
good reason o strategize aboul the expeditious implementation of these recommendations.

* Pub. L. 95-561{1978, as amended) (ESEA’s Title X1 - Indian Education, covers BIA school programs,
Pre-K through 12* Grade. Although efiors o improve Indian education have continued since the 1994 1k
foroe repont was released, including Indian Country's development of a Camprehensive Federal Indian
Education Policy Staterment which was adopeed by the Administration through Presidential Executive Order
F18083, the Bureau must conlinee b improve upon its planning and negotiation with ribes over thea
implementation of BIA school programs under Pub, L, 93-561, With ESEA Reauthorization a planned parl of
the 106" Congresssonal agenda, tribal leaders and edicators are working diligently with the Adminissration
anel this Congress to onsure that ESEA reauthorizing legislation inclisdes appropriate provisions [ improve the
implementation of ESEA's Indian education programs.

Ysmas, RpL104-227) - Bureaw of Indian Afiairs Reorganization Act, 104™ Cong,, 1° Sess, (1995),
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IV. MISSION OF THE BUREAL OF INDIAN AFFAIRS
A Mission Statement.

The Bureau of Indian Affairs” mission is to enhance the guality of life, to promote economic
apportunity, and to carry out the responsibility to protect and improve the trust assets of
American Indians, Indian tribes and Alaska Natives, We will accomplish this through the
delivery of quality services, maintain goverament-to-government relationships within the
spirit of Indian self-determination.

B. BlA Strategic Plan,

To help determine objectives and performance goals consistent with its mission and ensure
that all decisions, operations, and budgets reflect and support ane another, the BIA
implemented a sirategic planning process in 1997, Accordingly, this plan is to help the BlA
aseoss its mission in relation 1o its budget over a five year period (1997 - 20031, The BIA
strategic plan sets forth objectives consistent with the it's current budget framework,
ohjectives which are comparable 1o “subactivities” in the BIA's budget (i.e. tribal
government services, human services, community development, etc.). The objectives
pstablish linkages between measurable performance goals (such as the BIA's annual
performance plans, performance reports, and annual budget requests) and the mission
statement. The BIA also looks at external factors, such as the federal budget, shifting tribal
pricrities, self-determination contracting/compacting, measuring results, partnerships,
changing state and federal gavernment policies, disasters, and migration, which may
influence it's success in achieving it's mission,

i Funding of Tribal Programs,

In 1994, President Clinton pledged to tribal leaders his commitment to fulfill the rust
obligations of the Federal Government, Amaong the President’s goals were to help tribes
campete economically in the 21% century and to invest in Indian education. In 1997,
Congress recognized this commitment to tribes by designating the BIAs Tribal Priority
Allocations [TPA) as a protected program. The FY2000 budget request for the BIA is $1.9
billion, an increase of $155.6 million above the FY1999 level, The TPA request is 3716
million, an increase of $17 million over the FY1999 level, According to the BIA, their
FY2000 request seeks to maintain core existing programs on behalf of it’s trust responsibility
and commilments to facilitate self-determination for American Indians and Alaska Matives.
Since 1998, TPA comprises nearly half of the BIA's operating budgel.

It should be noted, however, that in light of all the significant efforts that have taken place to
relorm the BIA into a more efficient and effective government entity, a critical component is
missing — a lack of adequate appropriations. Even today, tribes are faced with the real
possibility that their federal Indian program funding may be drastically reduced due lo
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Congress” conformity with the discretionary spending caps in the historic Balanced Budget
Acl.t Each year, tribes wonder whether Congress will honor the President’s TPA requested
funding level and assist the BIA in fulfilling it's mission, Lintil

imistra prog ol angd guargntes : a

0. The BIATribal Workgroup on Tribal Meeds Assessments.

In 1998, Congress and the Administration authorized the formation of the BIA/Tribal
Workgroup on Tribal Needs Assessment. Ower the past year, tribal representatives from
throughout the country have meet numerous tlimes in order 1o gather information and data
an Tribal Priority Allocations (TPA). Tribal representatives have developed and will be
submilting a separate report from the BIA. That Report has been finalized and will be
delivered to the Cammiltee by May 14, 1999, General findings and recommendations of
the tribes include, among others:

i Report clearly addresses TPA histary of funding, provides an explanation of
variances and includes a recommended option for distribution of future TPA
general increases,

v Analysis reveals a tremendous level of unmet need for essential iribal
governments and programmalic services,

v Report strongly opposes any means testing initiative or re-distribution of
existing TPA funding bases as it would violate the government-to-government
relationship and trust obligation Lo tribes.

The tribal analysiz clearly reveals that the unmet needs for tribal base operations are
substantially below mainstream America for similar programs and that the Administration’s
budget request does not reveal the true needs of our Indian communities,

E, Tribal Trust Assets.

*The Burcaw of Indian Affairs” mission is to enhance the quality of life, (o promote
economic oppartunity, and to carry oul the responsibility to protect and improve the trust
assels of American Indians, Indian tribes and Alaska Natives,”

Pursuant 1o its recognized trust obligation, the United States government is responsible for
the management of tribal assets and funds derived therefrom. These assets and funds are

& puby, |, 105-33/34
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derived from a variety of sources that may include: land use agreements, the leasing of
Indian lands for grazing, timber and mineral development, including individual allotments;
rayalties associated with the extraction of oil, gas and coal; as well as income from the
investment of tribal judgment funds. It is the duty of the United States, through its rale as
trustee, to maintain records, to deposit receipts, to make sound investments, and to account
regularly and accurately to the beneficiaries on the status of these funds.

The federal government currently holds approximately $450 million in 300,000 individual
trust accounts. Unfortunately, there are reportedly no records for aver $100 million of those
dollars. In iribal trust accounts overall $2.4 billion still remains unreconciled. The General
Accounting Office (GAD), the Inspector General of the Department of the Interior, as well as
private accounting firms have all issued various reports detailing how the federal
government has failed to perform its fiduciary duties and breached its rust responsibility to
the benoficiaries of these accounts.

In 1994, Cangress passed the American Indian Trust Fund Management Reform Act’ in an
attempt to begin to rectify these long-standing problems. The 1994 Act, among other things,
created the Office of the Special Trustee for American Indians (O5T) and the Advisory Board
on Trust Fund Management Reform. |t was expected that the Special Trustee would create
an accountable system by implementing the reforms necessary for the proper discharge of
the Secretary’s trust respansibilities to Indian nations and people. However, since that office
wias created there have been numerous abstacles in resolving the myriad levels of
mismanagement.

On March 3, 1999 the Senate Committee on Indian Affairs and the Senate Energy and
Matural Resources Committee held a joint oversight hearing on trust management practices
in the Department of Interior. This hearing was part of the Senate’s continuing oversight of
the rust management issue. Last session, the Senate Committee on Indian Affairs held two
hearings on trust funds. This derives out of the Committee’s oversight responsibility of Indian
trust funds and the 1994 American Indian Trust Management Reform Act.

The hearing focused on the status of the Interior Department’s effarts to reconcile its trust
accounts, including the $2.4 billion in wibal funds. According to the BIA, many of the
records relating to these funds have been lost over the last one hundred years. Although the
BIA is not sure if the money is actually missing, no documents can be found to show the
origin of most of these accounts or where they were paid. Many of these records are
scattered throughout a number of BLA offices around the country, including the main BIA
document center in Albuguerque. Last year, the Interior Department claimed that they
could not comply with a court order to produce documents from this location because they
were covered in mouse droppings and in a state of disarray. In February 1999, a Federal
Distriet Court Judge found Secretary of Treasury Robert Rubin, Assistant Secretary Kevin

T Pub. L, 103-412,

Page 11



125

Gover, and Secretary Babbitt in contempt of court for failing 1o comply in a full and timely
manner with a discovery order in a case involving Individual Indian Menies (IIM). Also,
Paul Homan, the former Special Trustee, resigned last year in protest of the what he claimed
were attempts to obstruct his efforts to reconcile the trust accounts,

Members of the Joint Senate Commitiee and tribal witnesses questioned seriously whether
the 1994 law has been followed and whether the recent actions of the Secretary and the
Special Trustee help or hinder the governments efforts to resolve the trust asset prablem. In
his statement, former Special Trustee, Paul Homan, claimed that the principle reason for his
resignation was the Executive Order issued by Secretary Babbitt to restructure the Office of
Special Trustee, According to Homan, “the implementation of the Order deprived the
Special Trustee, the Office of the Special Trustee and the Advisory Board of the
independence and the authority which was intended by the Reform Act.®

For over a quarter century, the BIA has failed 1o invest in the modernization of their
accounting systems. In addition, the BIA's investment activity in general leaves many
questions with regard to whether the potential for funds were being properly invested,
Hundreds of millions of dollars in potential interest has been lost because money was left in
the form of cash for long periods of time, As a result of this and the widespread perception
that the BIA is wasteful and ineffective, many in Congress are hesitant o appropriate money
to an entity so riddled with apparent financial mismanagement. It is critical that tribes get
answers, and given the current fiscal climate, that tribes gain access to vitally needed
FESOUFCES,

For more than thirty years, while tribal resources flowed from the reservations, the BIA's
Office of Trust Fund Management neglected basic operating principles. Without an
accounts receivable system and with so many leases “missing”, the BIA is unable to tell the
trust aceount holders whether all of the income due on their asset leases have been
collected. Mineral Management Service (MMS) operations on tribal lands also continued
wilh no system to guarantee that the legal amount due to a tribe or individual an those
resources was in fact paid. The pursuit of those assets lost to Indian people as a result of
such activities is an issue of vital concern to NCAI and tribes nationwide. Without adequate
records and without a clear remedial plan how can the government expect to reconcile
such issues? Until these and other issues are addressed, the federal government will
continue to violate its trust responsibility and the provisions of the Trust Funds Reform Act.

Mr, Chairman, one of the most troubling aspects of this situation is the fact that the BIA is not
mismanaging its own funds, but the funds of others, and comprising t'e poorest
communities in the nation. In another year of potentially serious budget cuts to Indian
programs, our people face even darker times ahead. These are not questions of social
woelfare or government handouts, the funds we speak of are our own: Indian tribes and
individual Indians have reposed trust in the United States, but that trust has been violated.
Owr people, many of whom gave their lives in battle for this country, expect this greal nation
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1o live up to the agreements we have signed.

This issue is about government mismanagement and unaccountability in its worst form, If
the degree of mismanagement and unaccountablity found within the BIA were discovered
in the private sector, there would be a number of people in federal prisan. Because of the
involvement of Indian ribes and “Indian money”, the tribes are once again being denied a
full measure of justice. We urge the Congress and the Administration to fulfill its fiduciary
duty to Indian nations and pecple and to uphold that respansibility, which includes the
proper management of Indian trust funds. And as we move into the next century, it is the
joint duty of the Congress and the Administration to resolve this critical problem. As a
nation who proclaims (o stand squarely on the principles of freedom, justice and equality,
the BIA must fulfill its obligations to tribal governments and Indian people, recognizing those
agreements upon which this great nation was founded.

F. Economic Opportunity.

The BIA mission slatement, in parl, asserts thal the BIA “is to promole econgmic
opportunity” for Nalive Americans. In campliance with the BIA mission statement, the
Indian Financing Act® (IFA) was passed in 1974, As amended, the IFA created the Indian
Revolving Loan Fund, the Loan Guaranty and Insurance program, funds for Interest
Subsidies and Administrative Expenses, and an Indian Business Grant program within the
BlA. This act provided previously unavailable financing, as well as technical assistance, to
indian and tribal businesses. Although the IFA programs have enjoyed many successes over
the years, since 1996, anly the guaranteed loan program remains.

Economic development conditions on reservations are dire, With welfare reform in full
foree, sustainable economic development is even more essential, Indian Mations are
developing plans for econamic development to reduce the severe impacts on tribal
members and tribal governments. However, these plans can not move forward, when there
is an enarmous lack of available equity capital to access financial assistance for business
development, Both federal and private lenders have a required minimum equity
contributions. For example under the BIA programs, the minimum equity requirement is 20
percent. I the loan is not backed by a government guarantee, then private lenders will
usually require matching contributions.

Prior to 1996, under the IFA, Indian Business Development Grants were available. The
purpose of these grants was to stimulate and increase Indian enlreprenedrship. Moreover,
these grants would attract financing from other sources than the BIA, The primary
responsibility of monitoring and servicing loans that were supplemented by BIA grants was
placed on the private lender, hence the need for additional BIA stafl to monitor the loans

¥ pub, L 93-262,
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wias not required. This would allow 100 percent of any the funds appropriated to the grant
program to go directly to individual Indians and tribes. Knowing that no additional BIA stafi
would be required and that 100 percent of the funds would go to the tribes, NCAl would
highly recommend that the BIA re-institute the Business Development Grant,

Under the BIA guaranteed loan program, loans made by private lenders (usually commercial
banks) would be guaranteed up to 90 percent. Unfortunately, under this program the
lenders that are suppose to provide the lending are the same lenders that Indian and tribal
businesses have had the maost diffieulty with. Even with the 90 percent guarantee, many
lenders remain reluctant or refuse 1o lend to tribes or individuals Indians,

A study conducted in 1998 by First Nations Development Institute looked at *Banking and
Financial Service Meeds and Lending Issues in Mative Communities.” The survey studied a
targel group of seven states, (Minnesota, Montana, North Dakota, South Daketa, Wyoming,
Mevada, and Cregon) with a total of 65 tribes, that would be affected by the Wells Fargo and
Morwaest bank merger. When asked 1o prioritize tribal needs, the second maost widely
expressed need, next to financing for housing, was access (o credit and financing for
economic development.” This seems incongruous given the fact that the only BIA loan
program remaining requires tribes to work with lenders whe have demonstrated a pattern of
discrimination against Indians and tribes.

Successful Indian economic development relics on access 1o business information and the
ability to obtain specific lechnical assistance. The availability of technical assistance in
creating comprehensive business plans is a key factor in increasing the utilization of the BIA
guaraniee loan program or private funding. By individual Indians or tribes receiving
technical assistance the quality of the business proposals would increase, more proposals
wiould be funded, and more jobs would be created in Indian Country. Under the IFA
technical assistance is authorized, however, currently it does not exist.

As an Indian trustee, the BIA has a duty to create programs 1o encourage and promote

Indian economic development. The BIA, in promoting economic development should first
provide services that actually help bring (inancing for cconomic development into Indian
Country - for example, re-instituting the Business Development Grant program or crealing
programs that give tax credits to private or commercial entities, who lend money to
individual Indians and tribes. Second, if tribes are made to work with institutions that are
adverse to lending to them, the BIA should facilitate the education of the private and
commercial sector an BIA programs and the berefits of lending to Indian communities.
Third, the BIA should re-prioritize it's funding criteria. Sustainable economic develapment is
not the cure all but it can help change many problems within Indian Country, [f the BLA

# First Mations Development Institule, CRA Chuery: Morwest and Wells Farga Findings within a
SovereState Target Group, Banking and Financial Service Needs and Lending lssues in Mative Communities,
1958,
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obtained increased funding for economic develapment, the business successes and
increased resources would help solve other problems in tribal communities, Tribes want a
hand up, not a hand out, and sustainable economic development could be the hand that
we noed,

IV, COMNCLUSION

r, Chairman, thank you for this opportunity to present this statement in connection with
this vital issue. The BIA is the primary Federal agency whose sole responsibility is to
advocate and advance the empowerment of tribal governments to serve their members. s
purpose is twofold: First, the BIA is the primary advocate within the Adminisiration to
empower tribal governments to improve the services to Indian communities. Second, the
BIA is the Administration’s chief advocate to communicate the concerns and desires of the
tribes with the Congress as well as throughout the Executive Branch.

While reform may be desired, the last thing the Indian people wish to see is for the BIA to be
abolished, Because of the historic, legal and maral obligation 1o American Indian and

Alaska Mative nations, the federal system must always maintain it's ability to advocate,
preserve and protect the tribe’s unique legal standing and treaty commitments,
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MATIONAL CONGRESS OF AMERICAN INDIANS

May 17, 1999
Honorable Ben Mighthorse Campbell  Honorable john MeCain
Chairman Majarity Member
Committes on Indian Affairs Commines an Indian Affairs
United States Senate United States Senate

5H-B38 Hart Office Building
Washington, D.C. 21510

SH-B38 Hart Office Building
Washington, D.C. 21510

Re:  Responses fo Supplemental Questions on the Mission
and Capacity of the Bureaw of Indian Affairs

Dear Chairman Campbell and Senator SMcCaing

MCAl appreciates this opportunity (o provide further information to the
Senate Commitiee on Indian Affairs (SCIA) hearing record of April 28,
1999 over the rmission and capacity of the Bureau of Indian Affairs (B1A) as
posed to us in your better dated April 30, 1999,

Quegions from Chairman Camphell:

1. There are now 207 Indian tribes involved in Seli-Governance, The
remainder of tribes are “direct services”® tribes requiring the
involvement of the BIA. Should Congress provide incentives to
these tribes to become Self-Governance tribes and if so, what
should those incentives be?

While it is true that 207 iribes are currently operating BIA programs under
Sell-Covernance agreements, it is nat frue that the remainder of the ribes
are “direct-service iribes. Most of the remaining ribes have chosen 1o
operate programs under Pub. L. 93-638 Title | contracts rather than wnder
Title IV Self-Governance funding agreements. According to the FY 1998
BLA Annual Report, 90 percent of all appropriations are expended at the
local level and nearly 55 percent of the dollars in operations and
construction funding programs are operated by ribes and tribal
ofrganization through seli-determinalion contracts or self-governance
COMpacis.

1301 Comnecticul Avenus NW, Suits 200, Washingion, [ 20038 2004887167 fax B0 404.7T9T
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Chairman Campbell and Senator McCain, Senate Committee on Indian Aifairs
Re: Responses to Supplemental Questions on the Mission and Capacity of the BIA
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It is the individual and sovereign right of each ribal government 1o chose whethes to
operate BIA programs under a seli-determination contract, self-governance funding
agreement or BIA direct sorvices. While increases in BIA funding for tribal programs,
services, functions and activities would provide some incentive for tribal governments 1o
consider operation of these programs under self-determination contracts or seli-
governance funding agreements, it remains the right of each iribe to negotiate the level of
remaining BIA direct services.

A key to the advancement of the Self-Governance iniliative is the attitude and strong
leadership of the senior policy personnel of the Bureau to address the recalcitrance that
has historically impeded this process. The system is threatened by this transfer of federal
functions 1o the Tribes and will always resist it

2. It seems to me that the BIA cannot be all things to all tribes. What “core
functions® should the BIA continue to perform?

We agree that the relationship between the BIA and each of the 558 tribes is not the same.
However, the BIA is the primary federal agency whose sole responsibility is to advocate
and advance the empowerment of ribal governments and to uphold the federal trust
responsibility of the United States to Indian tribes. A primary function of the BIA is to
assist the tribes by removing bureaucratic impediments 1o advance their self-determination
and seli-sufficiency goals. The BIA must have the capacity 1o interface with the rest of the
federal system and Congress to implement this respansibility. The Bureaw must have the
capacity to present to Congress realistic budgel needs 1o address the Federal governmen's
obligation to the Indian Nations.

The BIA and tribes have been engaged in a joint process to identify the BIA'S "inherent
federal functions” and associated residual funding levels, The determination of these
score functions” is essential to meet and fulfill the BIAs mission. Generally, such
functions would include those activities that can only be performed by federal officials,
e.g., federal budget formulation and functions related to the trust responsibility.

Unfortunately, this process to identify B1A fundamental functions and responsibilities has
clearly stalled within the BIA Central Office. There is incomplete and inconsistent
information throughout BIA Area and Agency offices regarding this process, thus resulting
in confusing and conflicting understanding between the tribes and the BIA, We
recommend that the BIA continue to work with tribal governments to complete this
process.
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3. Would NCAI support legislation that would require the BIA to continue to
safeguard tribal trust assets, but also require that by a date certain, the service
function of the BIA would end?

¥es and Mo. The position of ribal governments over the federal trust obligation is clear —
safeguarding tribal trust assets must be a top priority of the federal government and the
implementation of that responsibility by the Bureau of Indian Affairs must improve,
Therefore, MCAI would be supportive of legislation that continues and improves this BIA
function. However, on the issue of discontinuing the BIA's service function to fribes, there
is no consensus position from Indian Country, pro or con, that directs an MCAI position on
this issue, Therefore, NCAI cannol support such a legislative initiative until further
deliberation among tribal leaders oecurs and tribes form an official position within NCAl
on whether the BIA' service function to tribes should continue,

As you know, the 1994 Joint Tribal/BIA/DOI Task Force report on reorganizing the BIA
did not fully address this issue, nor conclude with a clear directive as to what role the BlA
should continue to play in delivering service funclions 1o tribes once a reorganization
effort is implemented, Many tribes want direct authority over program and service
functions, including a direct and proportionate share of the agency, area and central office
funding associated with those program and service responsibilities. This is considered by
many Iribes 1o be the true intent of self-determination and self-governance authority.
However, many other tribes, especially those with little in the way of a resource base, foar
that such a division of funding would leave them vulnerable to a diminishment of Bl
program and service delivery from the agency, area and ceniral office level if the tribe
cannot, or chooses nod to, administer their own program and service functions,

Our member tribes range from the most sophisticated and self sufficient iribal
governments 1o some of the most impoverished, federal government-dependent tribes in
Indian Country. Until concerns raised by small and needy tribes over the further
expansion of tribal self determination and self governance are more formidably addressed
between tribal leaders as well as between tribes and the federal government, NCAI must
refrain from supporting or opposing such legislative iniliatives,

4, If Pub. L. 93-638 were liberalized to allow tribes to contract and compact for
other non-BIA, non-Interior programs from across the federal government, would
that lessen the ongoing demands placed on the BIA?

Mo and Yes, Mo, becavse the expansion of 638 and self-governance authority to other
federal departments and agencies would not change the relationship or lessen the
demands on the BlA. The mission of the BIA has changed and evolved as Indian policies
have changed over time. However, the role of the BIA as the primary administrator, on
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behalf of the United States, of the special governmenti-lo-government and trust relationship
with the sovereign tribes has not changed, As efforts 1o advance the empowerment of
tribal governments continue to evolve, this fundamental relationship between the BLA and
tribes would remain the same.

Yes, hecause the expansion of the iribes’ access into the other federal departments and
agencies programs will lesson the burden on the BIA 1o have to seek the funds for all the
governmental needs of the tribes, One example is the Department of Justice expansion of
wribal court and enforcement programs. The additional resources are making a difference,
but thee resources would be even more effective if they were available through the Pub.
L. 93-638 legislative authority.

Questions from Sepator McCain:
1. what would you describe as some of the necessary functions of BIA that should
be retained if BIA is reformed?

As stated above in response to what “core functions” should the BIA continue 1o perform,
examples include: (1) budget formulation and advocacy; (2) obligation and allocation of
federal funds: (3) promulgation of regulations; and, (4) other general discretionary
functions vested in federal officials. The bureau must always provide the lead advocacy
role for the tribal governments within the federal system and remain the moral conscience
for the Administration regarding the historical and legal obligations to the lndian
communities. The bureau must have the capacily to provide technical assistance or
support as necessary (o advance the empowerment of the tribes’ goals and governmenial
capacity.

2, Waould NCAI support legislation, similar to what | had proposed, for restructuring
the BIA according to tribal priorities?

For reasons previously stated, NCAI has not taken a position on legislation inroduced to
date which sought to restructure the BlA, We believe thal iribes may support such
legislative initiatives, so long as appropriate and adequate consultation and negoliations
occur between tribes and the federal government over the proper implementation of any
proposed chanpes to federal program or service functions, prior to such changes being
implemented. Tribes continue to see that the congressional intent surrounding much of
the pro-active Indian legislation enacted over the years is being diminished through the
BIA's statutory regulatory process. Much of this diminishment is due to a lack of tribal
invalvement in the decision making process surrounding regulatory promulgation and
decisions involving direct program operation within Indian Country.
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As you know, during SCIA hearings in the 104" Congress on 5. 814, tribal leaders voiced
concerns over the lack of tribal recommendations being fully included in the final version
of the 1994 Joint Tribal/BIADOI Task Force Report. Although tribes worked collectively
with BIA and DO officials from 1990 to 1994 in developing the report, in the end, iribes
fielt that the report failed 1o include all of the specific recommendations from the tribal
representatives on the joint task force.

We would urge the Committee to continue its outreach to Indian Country to seek
additional information and positions on the issue of BIA restructuring. NCAl will also
continue to provide the Committee with information shared and positions taken by tribes
during its upcoming midyear and annual sessions. Congress must strive (o ensure that
tribes from all economic levels are prodected from any negative impacts associated with
restructuring initiatives. We would also urge Congress to include strong enforcement
provisions in any BIA restructuring legislation, to send a clear and convincing message to
the BlA that tribes must be fully included in the decision-making process surrounding
regulatory promulgation administrative implementation of any such enacted BIA
restructuring legislation,

3. Can you report back to this Committee on whether the NCAl and its member
tribes still support the recommendations of the |oint Task Force Report to
reorganize the BIAT

WNCAI will share this reguedt with Indian Country and urge ribal governments to engage in
dialog over BIA restructuring and reorganization initiatives, induding a review of the
recommendations included in the Joint Tribal/BIADOI Task Force Report of 1994, NCAI
will also suggest that tribes consider making this a priority issue for discussion at both its
upcoming Mid-year and Annual sessions in July and October 1999,

We have briefly highlighted throughout this letier some of the issues raised by Indian
Couniry regarding BIA reorganization legislation introduced in the 104" Congress. Al this
time, we foel that many of these issues remain unresolved and therefore would support the
Committes's inguiry as to whether tribes have reached consensus on how these issues
may be resolved.

In conclusion, MCAl hopes that these responses are satisfactory in providing additional
information on the issues raised in the Committee’s follow-up questions to the hearing.
The remaining three questions from Senator MeCain to Tim Martin, Executive Director,
United South & Eastern Tribes, will be submitted under separate cover by Mr. Martin,
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If you have further questions, or require additional information, please do not hesitate to
contact JoAnn K, Chase, NCAl Executive Director or myyself at (202) 466-7767.

Sincerely,
) T &,

W. Ron Allen
President
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miren Soumi ano Eastern Trises. vc.
Stewarts Ferry Pike + Sulte 100 * Nashvlle, TN 37214
Telephone: (615} 872-7900 » Fax: (615) 872-7417

May 17, 1998

The Honorable Ben Mightharse Camplell
Chairman, Commitiee oo Indian Atfairs
United States Senate

Washingten, 0.C. 20510-8450

Dear Chairman Campbel:

Thank you far the opportunity to presest testimony 1o the Commitise on Indian Affsirs a1 the Apl 26™
haaring on the Mission and Capacity of the Bereau of Indian Affairs. In response 10 the supplemerial guestions
posed by you and Senator McCain in your Ageil 30 letter, | affer the fallowieg infermation:

Question: I the BIA were & business and you were the CED of that besiness. what weeld you do 12
make sune you céuld campete snd make your shareholders happy ever the mext five years?

Angwar: A successiul Chief Executive Officer [CED) of sey business will have in place 8 data collection
system that monitars i1 custemes. This data colizction system should be designed 1o perform three
eszential elements which are: 1] provide tibal sceass to both empewer the tribes and stimulate
interaction between the BIA sad trikes; 2} produce information which would be vzeful to the Assistant
Sseretary in strategic planing: and 3) gererate valid statistical dats fo meniter progress,

1) Tribal Access: Tribal access and input would empower tribes to the peint that they are
confident their concerns are being heard and acted upon.

7] Strategic Planning: The informatien provided by the tribes to the BIA threugh this system
wewld became an essential part of the strategic plan to guide future developmant.

3] Vialid Dete: Statisticel data would be used in the produetion of comprehensive reports 1o be
provided to Congress 1o validate apprepriations.

Accomplishing thesa three elements of & complete data collection system will place the BIA in a pesition

te advocate on behall American Indians and Alazka Natives (ANAN). This system will enpore Congress
that appropriatians afforded the BIA is a sound investment resulting in the achieverment of slated geals,

“Because there is strength in Unity"”
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Ouwestisn: There's aa old saying that *Yeu can Sa all things, but you can't do all things well” It ssams 12
e that we may be asking the BIA to do teo much —or not the right things. What “care functions™ would
you have the Bureau ondertake?

Answer: | agree with your assessment, tribes may be asking the BIA to do too much. As tribes contisus
tio take over dulvery of sarvices ta their members, the BIA has to evebre from a direct service defwery
system into aa agancy of menitanag, policy development and advocacy. Jointly, the BIA and Tribes
should davelep and adept o consultation process that will facitate the prioritization of current and future
programs, functions, services and sctivities (PSFA's) of the BIA. The BIA has undertaken a part of this
process alroady. The BIA needs 1o cantinue the eribel share process in consultation with the tribes. The
trikial share process will identily the inherant fedaral anctions that should be rataiaed by the BIA and
those which can be contracted/compacted by tribes. Ultimately, the tribal share precess can dictate the
core functisns to be retained and performad by the BIA.

Question: The coordinatien of existing resources and programs acrass the Federal gavernment is a majes
obatacle for tribes, IF sell-govemance wera applied to ol Federal agencies, would that lesses demands
made on the Bureau?

Answer: As tries continue o contract/cemnpact PSFA's at all levels fram the BIA, the infrastrutture sad
capacity ta contractioempact PSFA's from other Federal agencies becomes greater. However, if Salf-
Govermancs is appled to all Federal agencies the demands on the BIA will not diménish but will change.
The BIA's role will change from ane of service delivery to one of monitaring, policy develapment and
sdvocacy, The BIA should initiate a planning pracess to begin this conversian,

Ouestion: | have heard criticism from tribes that Area Offices tend 1o operate by an area office olficiels
judgement on peiorities rather than by identified tribal priorities, Do yew Find this 12 be true in your area
office?

Angwer: Absant a tribal conseiation process tibes have pot boen invalved in development of priorities
of the BIA, Rather, tribas hava bean asked 12 go through a budge? exercise which is meaningless in
prierily developemesnt due 1o predetermined budget constraints. Too often pricsities have been sef by the
BIA befere the tribes are asked for eny input. Fer many years Area Offices have been allowed o ac1 23
sutonsemeus agencies. Thens is po consistent prionitization of neads BIA wide.

Questisn: Do you balieve there ane adequate ressurces available to the Area Difice 1o provide the
necossary direct sarvices provided 1o Indian tribes out of the Area Dffices?

Answer: The dramatic cut 1o the 1A budget in 1998, hes resulted in two problems: 1) seme of the Area
Offices do met have sufficient s1affing to provide the sarvices needed by many tribas from these aress;
2o 2) the 96 cuts lead to @ reduction in force (RIF) and sarly retirements for seme of the most
fmowledgeabls employees of the BIA.
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1) Insufficiunt staffing: The BIA iz 21l trying to meat requirements for all PSFA's with lewer
FTE's,

2] Loss of Knowlzdge: Tk BIA is going through an employes leaming curve. Emphoyees occupy
or fill positions, net becawse of their nxpertise, but becsuse of the bump and retreal process
inherent in the RIF,

Ouestion: What are your views oo the legislation | propedad io restructure the BI& sccording to Tribal
priarities?

lmﬂu:lbﬁnﬂ-mdhﬁshﬁnuﬂl#ﬂeﬁﬁwh-mtmﬂtmp{nﬁmw
care functions. The legistative process will ansure tribes have the epportumity 1o provide input through
testimony. Further, legiskation will mandate change follewing specific tima fines, Changes to the future

of the BIA will mandate changes to specific awtherizing Mgislation. Therefore, your bill will promps &
complet legislative review which will be necessary to effoctuate positive changes within the BIA.

| believe U BIA is ut the crozsroads of its future. | look ferward to working with you and ether members of the
Committes on dian Affairs &5 we continue to examine and define the mission and capacity of the BIA. If
additional information is needed do nat kesitate to contact me,

Ak

O
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