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INDIAN LAND CONSOLIDATION ACT AMEND-
MENTS AND TO PERMIT THE LEASING OF
OIL AND GAS RIGHTS ON NAVAJO ALLOT-
TED LANDS

THURSDAY, NOVEMBER 4, 1999

U.S. SENATE, COMMITTEE ON INDIAN AFFAIRS, MEETING
JOINTLY WITH THE COMMITTEE ON RESources, U.S.
House OF REPRESENTATIVES,

Washington, DC.

The committees met, pursuant to notice, at 9:32 am. in room
106, Dirksen Senate O Building, Hon. Ben Nighthorse Camp-
bell (chairman of the Senate Committee on Indian Affairs) presid-

mﬁmuent from the Committee on Indian Affairs: Senators Camp-
bell, Inouye, and Gorton.

Present from the Committee on Resources: Representatives
Smith of Washington, Udall, and Inslee.

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN-
ATOR FROM COLORADO, CHAIRMAN, COMMITTEE ON IN-
DIAN AFFAIRS

The CHAIRMAN. Good morning. The Committee on Indian Affairs
will come to order.

Today we will be joined by our colleagues from the House Re-
sources Committee to consider a bill that addresses one of the most
difficult and complicated issues facing Indian tribes, and that is
fractionated ownership of their lands.

This committee and Indian country together are often faced with
the challenges of trying to reverse the effects of failed Federal poli-
c%}es. U&.en this means that we are asked to put toothpaste back in
the tube.

In the case of land fractionation, hundreds of thousands of indi-
vidual Indians own very small parcels of land, lowering the eco-
nomic value of these lands and making the administration of these
lands and the revenues from the lands an absolute nightmare. In
the early 1980's, the view of Congress was that if these ownership
interests were small enough and generated only a small amount of
revenue, the parcel should go back to the tribe when the owner
died. In 1997, the Supreme Court held this policy unconstitutional.

As an alternative to further fractionation, this bill proposes to re-

uire the owners of these small interests to pass the ownership of
these tiny parcels to their heirs in a will. It also proposes that a

(1)
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fund be established to allow the Bureau of Indian Affairs [BIA] to
acquire these interests and hold them until they are paid out for
revenues rated by the lands once they are consolidated.

[Text of S. 1586, S. 1315 and H.R. 3181 follow:]
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106TH CONGRESS
LR S, 1586

To reduce the fractionated ownership of Indian lands, and for other purposes.

IN THE SENATE OF THE UNITED STATES

SEPTEMBER 13, 1599

Mr. CAMPRELL introduced the following bill; which was read twice and
referred to the Committee on Indian Affairs

A BILL

To reduce the fractionated ownership of Indian lands, and
for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Indian Land Consoli-
5 dation Act Amendments of 1999

6 SEC. 2. FINDINGS.

7 Congress finds that—

8 (1) in the 1800's and early 1900's, the United
9 States sought to assimilate Indian people into the
10 surrounding non-Indian culture by allotting tribal

11 lands to individual members of Indian tribes;
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(2) many trust allotments were taken out of
trust status and sold by their Indian owners;

(3) the trust periods for trust allotments have
been extended indefinitely;

(4) because of the inheritance provisions in the
original treaties or allotment Acts, the ownership of
many of the trust allotments that have remained in
trust status has become fractionated into hundreds
or thousands of interests, many of which represent
2 percent or less of the total interests;

(5) Congress has authorized the acquisition of
lands in trust for individual Indians, and many of
those lands have also become fractionated by subse-
quent inheritance;

(6) the aequisitions referred to in paragraph (5)
continue to be made;

(7) the fractional interests deseribed in this see-
tion provide little or no return to the beneficial own-
ers of those interests and the administrative costs
borne by the United States for those interests are
inordinate;

(8) substantial numbers of fractional interests
of 2 percent or less of a total interest in trust or re-

stricted lands have escheated to Indian tribes under

+«5 1886 I8
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3
section 207 of the Indian Land Consolidation Act
(25 U.8.C. 2206), which was enacted in 1983;

(9) in Babbit v. Youpee (117 8§ Ct. 727
(1997)), the United States Supreme Court found
that the application of section 207 of the Indian
Land Consolidation Aet to the facts presented in
that case to be unconstitutional;

(10) in the absence of remedial legislation, the
number of the fractional interests will continue to
grow; and

(11} the problem of the fractionation of Indian
lands described in this section is the result of a pol-
iey of the Federal Government, cannot be solved by
Indian tribes, and requires a solution under Federal

law.

16 SEC. 3. DECLARATION OF POLICY.

17
18
19
20
21
22
23
24
25

It is the policy of the United States—

(1) to prevent the further fractionation of trust
allotments made to Indians;

(2) to consolidate fractional interests and own-
ership of those interests into usable parcels;

(3) to consolidate fractional interests in a man-
ner that enhaneces tribal sovereignty; and

(4) to promote tribal self-sufficiency and self-

determination.

5 1588 1S
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1 SEC. 4. AMENDMENTS TO THE INDIAN LAND CONSOLIDA-
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TION ACT.

{a) In GENERAL.—The Indian Land Consolidation

Act (25 U.S.C. 2201 et seq.) is amended—

(1} in section 202—
(A) in paragraph (1), by striking “(1)
‘tribe’” and inserting ‘(1) ‘Indian tribe’ or
‘tribe’
(B} by striking paragraph (2) and insert-
ing the following:
“(2) ‘Indian’ means any person who is a mem-
ber of an Indian tribe or is eligible to become a
member of an Indian tribe at the time of the dis-
tribution of the assets of a decedent’s estate;”;
(C) by striking “and” at the end of para-
graph (3);
(D} by striking the period at the end of
paragraph (4) and inserting *; and"; and
(E) by adding at the end the following:
“(5) ‘heirs of the first or second degree’ means
parents, children, grandchildren, grandparents,
brothers and sisters of a decedent.”;

(2) by amending section 203 to read as follows:

“SEC. 203. OTHER APPLICABLE PROVISIONS,

“(a) In GENERAL.—Subject to subsection (b), sec-

26 tions 5 and 7 of the Act of June 18, 1934 (commonly

«8 1588 I8
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known as the ‘Indian Reorganization Act’) (48 Stat. 985
et seq., chapter 576; 25 U.S.C. 465 and 467) shall apply
to all Indian tribes, notwithstanding section 18 of that Act
(25 U.S.C. 478).

“{b) RUuLE OF CONSTRUCTION.—Nothing in this sec-
tion is intended to supersede any other provision of Fed-
eral law which authorizes, prohibits, or restricts the acqui-
sition of land or the ereation of reservations for Indians
with respeet to any specific Indian tribe, reservation, or
State.’’;

(3) in section 205—
(A) in the matter preceding paragraph
(1)—

(i) by striking “Any Indian” and in-
serting “(a) IN GENERAL.—Subject to
subsection (b), any Indian™;

(ii) by striking “per centum of the un-
divided interest in such tract” and insert-
ing “percent of the individual interests in
such tract. Interests owned by an Indian
tribe in a tract may be included in the
computation of the percentage of owner-
ship of the undivided interests in that tract

for purposes of determining whether the

«8 1588 I8
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consent requirement under the preceding
sentence has been met.”;
(iii) by striking “: Provided, That—";
and inserting the following:
“(b) CONDITIONS APPLICABLE TO PURCHASE.—Sub-
section (a) applies on the conditions that—"";
(B) in paragraph (2)—
(i) by striking “If,” and inserting
S and
(ii) by adding “and” at the end; and
(C) by striking paragraph (3) and insert-
ing the following:

“(3) the approval of the Seeretary shall be re-
quired for a land sale initiated under this seetion,
except that such approval shall not be required with
respect to a land sale transaetion initiated by an In-
dian tribe that has in effect a land consolidation
plan that has been approved by the Secretary under
section 204.";

(4) by striking section 206 and inserting the

following:
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1 #SEC. 206. DESCENT AND DISTRIBUTION OF TRUST OR RE-
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STRICTED LANDS; TRIBAL ORDINANCE BAR-
RING NONMEMBERS OF AN INDIAN TRIBE
FROM INHERITANCE EY DEVISE OR DE-
SCENT.

“(a) TrRiBAL PROBATE CODES.—

“(1) In GENERAL.—Notwithstanding any other
provision of law, any Indian tribe may adopt a tribal
probate code to govern descent and distribution of
trust or restricted lands that are—

“{A) loeated within that Indian tribe's res-
ervation; or

“(B) otherwise subject to the jurisdiction
of that Indian tribe,

“(2) CopEs.—A tribal probate code referred to
in paragraph (1) may provide that, notwithstanding
section 207, only members of the Indian tribe shall
be entitled to receive by devise or descent any inter-
est in trust or restricted lands within that Indian
tribe’s reservation or otherwise subject to that In-
dhian tribe's jurisdiction,

“(b) SECRETARIAL APPROVAL.—

“(1) IN GENERAL.—Any tribal probate code en-
acted under subsection (a), and any amendment to
such a tribal probate code, shall be subject to the

approval of the Secretary.

5 1688 IS
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“(2) REVIEW AND APPROVAL.—

“(A) Ix GExXERAL.—Each Indian tribe
that adopts a tribal probate code under sub-
seetion (a) shall submit that code to the Sec-
retary for review. Not later than 180 days after
a tribal probate code is submitted to the Sec-
retary under this paragraph, the Secretary shall
review and approve or disapprove that tribal
probate code.

“(B) CONSEQUENCE OF FAILURES TO AP-
PROWE OR DISAPPROVE A TRIBAL PROBATE
CODE.—If the Secretary fails to approve or dis-
approve a tribal probate code submitted for re-
view under subparagraph (A) by the date speci-
fied in that subparagraph, the tribal probate
code shall be deemed to have been approved by
the Secretary, but only to the extent that the
tribal probate code is consistent with Federal
law.

) CONSISTENCY OF TRIBAL PROBATE
CODE WITH THIS ACT.—The Secretary may not
approve a tribal probate code under this para-
graph unless the Secretary determines that the
tribal probate code is consistent with this Act.

«8 1888 I8
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(D) ExPLANATION —If the Secretary dis-
approves a tribal probate code under this para-
graph, the Secretary shall include in a notice of
the disapproval to the Indian tribe a written ex-
planation of the reasons for the disapproval.
E) AMENDMENTS.—

“(1) Ix GENERAL—Each Indian tribe
that amends a tribal probate code under
this paragraph shall submit the amend-
ment to the Seeretary for review and ap-
proval. Not later than 60 days after receiv-
ing an amendment under this subpara-
graph, the Secretary shall review and ap-
prove or disapprove the amendment.

“(ii) CONSEQUENCE OF FAILURE TO
APPROVE OR DISAPPROVE AN AMEND-
MENT.—If the Seeretary fails to approve
or disapprove an amendment submitted
under clause (i), the amendment shall be
deemed to have been approved by the Sec-
retary, but only to the extemt that the
amendment is consistent with Federal law.

“(3) EFFECTIVE DATES.—A tribal probate code
or amendment approved under paragraph (2) shall

become effective on the later of—

«8 1588 18
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“(A) the date specified in section
207(e)(1); or

“(B) 180 davs after the date of approval.
“(4) LIMITATIONS.— )

“(A) TRIBAL PROBATE CODES.—Each trib-
al probate code enacted under subsection (a)
shall apply only to the estate of a decedent who
dies on or after the effective date of the tribal
probate code.

“(B) AMENDMENTS TO TRIBAL PROBATE
CODES.—With respect to an amendment to a
tribal probate code referred to in subparagraph
(A), that amendment shall apply ouly to the es-
tate of a descendant who dies on or after the
effective date of the amendment.

“(5) REPEALS.—The repeal of a tribal probate
code shall—

“(A) not become effective earlier than the
date that is 180 davs after the Secretary re-
ceives notice of the repeal; and

“(B) apply only to the estate of a decedent
who dies on or after the effective date of the re-

peal.
“(e) UsE oF PROPOSED FINDINGS BY TRIBAL JUS-

25 TICE SYSTEMS.—

«8 1588 I8



oo =) 3 bt B W b e

RO RNESEEIFLREER =SB

25

13
11

“(1) TRIBAL JUSTICE SYSTEM DEFINED.—In
this subsection, the term ‘tribal justice system' has
the meaning given that term in section 3 of the In-
dian Tribal Justice Act (25 U.S.C. 3602).

“(2) REGULATIONS.—The Secretary shall pro-
mulgate regulations concerning the use of proposed
findings of fact and conclusions of law, as rendered
by a tribal justice system, in the adjudication of pro-
bate proceedings by the Department of the Interior.
“(d) Lire ESTATES FOR NON-INDIAN SPOUSES AND

CHILDREN WHO WouLb OTHERWISE BE PRECLUDED
FroM INHERITING By REASON OF THE OPERATION OF

A TriBaL ProBATE CODE.—

“(1) I¥ GENERAL.—Paragraph (2) shall apply
with respect to a non-Indian spouse or child of an
Indian decedent, if that decedent is subject to a trib-
il probate code that has been approved by the See-
retary (or deemed approved) under subsection (b)
and—

“(A) dies intestate; and

“(B) has devised an interest in trust or re-
stricted lands to that non-Indian spouse or
child, which the spouse or child is otherwise
prohibited from inheriting by reason of that

tribal probate code.

+8 1588 I8
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“(2) LIFE ESTATES.—

“(A) IN GENERAL.—A surviving non-In-
dian spouse or child of the decedent described
in paragraph (1) may elect to receive a life es-
tate in the portion of the trust or restricted
lands to which that individual would have been
entitled under the tribal probate code, if that
individual were an Indian.

“{B) REMAINDER OF INTEREST.—If a
non-Indian spouse or child elects to receive a
life estate deseribed in subparagraph (A), the
remainder of the interest of the Indian decedent
shall vest in the Indians who would otherwise
have been heirs, but for that spouse’s or child’s
election to receive a life estate.”;

(5) by striking section 207 and inserting the

following:

“SEC. 207. DESCENT AND DISTRIBUTION; ESCHEAT OF

FRACTIONAL INTERESTS.

“{a) DESCENT AND DISTRIBUTION.—Except as pro-
vided in this seetion, interests in trust or restricted lands

may descend by testate or intestate suecession only to—

“(1) the decedent’s heirs-at-law or relatives

within the first and second degree;
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“(2) a person who owns af preexisting interest

rd

in the same pareel of land conveved by the decedent;
“(3) members of the Indian tribe with jurisdie-
tion over the lands devised; or
“(4) the Indian tribe with jurisdiction over the
lands devised. )
“(b) SPECIAL RULE.—A decedent that does not have

a relative who meets the deseription under subsection

O 00 = oh e B W b

(a}(1) or a relative who is a member described in sub-
10 section (a)(3) may devise that decedent’s estate or any
11 asset of that estate to any relative,

12 “(e) DEVISE OF INTERESTS IN THE SaME PARCEL

13 10 MORE THAN 1 PERSON.—

14 “(1) JOINT TENANCY WITH RIGHT OF SURVI-
15 VORSHIP.—If a testator devises interests in the same
16 pareel of trust or restricted land to more than 1 per-
17 son, in the absence of express language in the devise
18 to the contrary, the devise shall be presumed to cre-
19 ate a joint tenaney with right of survivorship.

20 *(2) ESTATES PASSING BY INTESTATE SUCCES-
21 s1ox.—With respect to an estate passing by intes-
22 tate succession, only a spouse and heirs of the first
23 or second degree may inherit an interest in trust or
24 restricted lands.

«8 1888 IS
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“(3) EscHEAT—If no individual is eligible to
receive an interest in trust or restricted lands, the
interest shall escheat to the Indian tribe having ju-
risdiction over the trust or restricted lands, subject
to any life estate that may be ereated under section
206(d).

“(4) NOTIFICATION TO INDIAN TRIBES.—Not
later than 180 davs after the date of enactment of
the Indian Land Consolidation Act Amendments of
1999, the Seeretary shall, to the extent that the Sec-
retary considers to be practicable, notify Indian
tribes and individual landowners of the amendments
made by the Indian Land Consolidation Act Amend-
ments of 1999, The notice shall list estate planning
options available to the owners.

*(5) DESCENT OF OFF-RESERVATION LANDS.—

“(A) INDIAN RESERVATION DEFINED.—
For purposes of this paragraph, the term ‘In-
dian reservation’ includes lands loeated with-
in—
(1) Oldahoma; and
“ii) the boundaries of an Indian
tribe's former reservation (as defined and

determined by the Secretary).

«5 1888 IS
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“(B) DESCENT.—Upon the death of an in-
dividual holding an interest in trust or re-
stricted lands that are located outside the
boundaries of an Indian rveservation and that
are not subject to the jurisdiction of any Indian
tribe, that interest shall descend either—

“(A) by testate or intestate succession in
trust to an Indian; or

“(B) in fee status to any other devises or
heirs.

“(6) NOTICE TO INDIANS.—

“(A) IN GENERAL.—The Secretary shall
provide notice to each Indian that has an inter-
est in trust or restricted lands of that interest.
The notice shall specify that if such interest is
in 2 percent or less of the total acreage in a
parcel of trust or restricted lands, that interest
may escheat to the Indian tribe of that Indian.

“(B) LiMitATiON.—Subsections (a) and
{d) shall not apply to the probate of any inter-
est in trust or restricted lands of an Indian de-
cedent if the Secretary failed to provide notice
under subparagraph (A) to that individual be-
fore the date that is 180 dayvs before the death
of the decedent.

«5 1588 18
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“{d) ESCHEATABLE FRACTIONAL INTERESTS. —

“(1) In GENERAL.—Notwithstanding subsection

(a), no undivided interest which represents 2 percent

or less of the total acreage in a parcel of trust or

restricted land shall pass by intestaey.
(2} EsCHEAT.—An undivided interest referved
to in paragraph (1) shall escheat—
M(A) to the Indian tribe on whose reserva-
tion the interest is loeated; or
“{B) if that interest is located outside of a
reservation, to the recognized tribal government
possessing jurisdiction over the land.”; and
(6) by adding at the end the following:
“SEC. 213. ACQUISITION OF FRACTIONAL INTERESTS.

“(a) In GENERAL—The Secretary may acquire, in
the diseretion of the Secretarv, with the consent of its
owner and at fair market value, any fractional interest in
trust or restricted lands. The Seeretary shall give priovity
to the aequisition of fractional interests representing 2
pereent or less of a pareel of trust or restricted land. The
Secretary shall hold in trust for the Indian tribe that has
jurisdietion over the fractional interest in trust or re-
stricted lands the title of all interests acquired under this

section.

«5 1588 18
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“{b) PROGRAM OF ACQUISITION.—Any Indian tribe
that has in effect a consolidation plan that has been ap-
proved by the Secretary under section 204 may request
the Secretary to enter into an agreement with the Indian
tribe to implement a program to acquire fractional inter-
ests, as authorized by subsection (a) using funds appro-
priated pursuant to this Act.

“SEC. 214. ADMINISTRATION OF ACQUIRED FRACTIONAL
INTERESTS, DISPOSITION OF PROCEEDS.

“{a) IN GENERAL.—Subject to the conditions de-
seribed in subseetion (b)(1), an Indian tribe receiving a
fractional interest under seetion 207 or 213 may, as a ten-
ant in common with the other owners of the trust or re-
stricted lands, lease the interest, sell the resources, con-
sent to the granting of rights-of-way, or engage in any
other transaction affecting the trust or restricted land au-
thorized by law.

“(b) CONDITIONS.—

*(1) IN GENERAL.—The conditions described in
this paragraph are as follows:

“(A) Until the purchase price paid by the
Secretary for the interest referred to in sub-
section (a) has been recovered, any lease, re-
source sale contract, right-of-way, or other

transaction affecting the document providing
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for the disposition of the interest under that
subseetion shall contain a clause providing that
all revenue derived from the interest shall be
paid to the Seeretary.

“(B) The Secretary shall deposit any reve-
nue derived from interest paid under subpara-
graph (A) in the Acquisition Fund ecreated
under section 216.

“(C) The Seeretary shall deposit any reve-
nue derived from the interest that is paid under
subparagraph (A) that is in an amount in ex-
cess of the purchase price of the fractional in-
terest involved to the credit of the Indian tribe
that receives the fractional interest under see-
tion 213.

“(D) Notwithstanding any other provision
of law, including section 16 of the Aet of June
18, 1934 (commonly referred to as the ‘Indian
Reorganization Act’) (48 Stat. 987, chapter
376; 25 U.S.C. 476), during such time as an
Indlian tribe is a tenant in common with indi-
vidual Indian landowners on land acquired
under section 207 or 213, the Indian tribe may
not refuse to enter into any transaction covered

under this section if landowners owning a ma-

«5 18848 IS
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jority of the undivided interests in the pareel
eonsent to the transaction.

“(E) If the Indian tribe does not consent
to enter into a transaction referred to in sub-
paragraph (1), the Seeretary may consent on
behalf of the Indian tribe.

“(F) For leases of allotted land that are
authorized to be granted by the Secretary, the
Indian tribe shall be treated as if the Indian
tribe were an individual Indian landowner.

“(2) ExceprioN.—Paragraph (1)(A) shall not

apply to any revenue derived from an interest in a

parcel of land acqguired by the Seeretary under see-

tion after an amount equal to the purchase price of
that interest in land has been paid into the Aequisi-

tion Fund created under seetion 216.

“SEC. 215. ESTABLISHING FAIR MARKET VALUE.

“For the purposes of this Aet, the Secretary may de-
velop a reservation-wide system (or system for another ap-
propriate geographical unit) for establishing the fair mar-
ket value of various types of lands and improvements.
That system may govern the amounts offered for the pur-
chase of interests in trust or restrieted lands under section

213.

«8 1688 I8
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1 “SEC. 216. ACQUISITION FUND.

2 “{a) INn GENERAL.—The Secretary shall establish an
3 Acquisition Fund to—

4 “(1) disburse appropriations authorized to aec-
5 complish the purposes of section 213; and

6 “{2) eollect all revenues received from the lease,
7 permit, or sale of resources from interests in trust
8 or restricted lands transferred to Indian tribes by
9 the Seeretary under section 213,

10 “(b) DEPOSITS; USE.—

11 “(1) Ix GENERAL.—Subject to paragraph (2),
12 all proceeds from leases, permits, or resource sales
13 derived from an interest in trust or restricted lands
14 described in subsection (a)(2) shall—

15 “(A) be deposited in the Aequisition Fund;
16 and

17 “(B) as specified in advanee in appropria-
18 tions Acts, be available for the pmpose of ac-
19 quiring additional fractional interests in trust
20 or restricted lands.
21 “(2) MAXIMUM DEPOSITS OF PROCEEDS.—With
2 respect to the deposit of proceeds derived from an
23 interest under paragraph (1), the aggregate amount
24 deposited under that paragraph shall not exceed the
25 purchase price of that interest under seetion 213.

«5 1588 IS
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ARTES AND TRIBAL JURISDICTION.
“{a) DETERMINATION OF JURISDICTION.—

“(1) Ix GENERAL.—The Secretary shall deter-

mine whether a pareel of land is—
“(A) within an Indian reservation; or
“(B) otherwise subject to an Indian tribe's

Jurisdiction.

“(2) REVIEW.—The United States District
Court for the distriet where land that is subjeet to
a determination under paragraph (1) is located may
review the determination under chapter 7 of title 5,
United States Code.

“(b) RULE OF CONSTRUCTION.—Nothing in this Act

may be construed to affect section 2409a of title 28,
United States Code.
“SEC. 218. TRUST AND RESTRICTED LAND TRANSACTIONS.

“(a) PoLicy.—It is the policy of the United States

to encourage and assist the consolidation of land owner-
ship through transactions involving individual Indians in
a manner consistent with the policy of maintaining the

trust status of allotted lands.

“(b) VALUATION OF SALES AND EXCHANGES.—Not-

withstanding any other provision of law—

«8 1588 I8
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“{1) the sale of an interest in trust or restricted
land may be made for an amount that is less than
the fair market value of that interest; and
“{2) the exchange of an interest in trust or re-
stricted lands may be made for an interest of a value
less than the fair market value of the interest in
those lands.

“(e) StaTrs OF LANDS.—The sale or exchange of

an interest in trust or restricted land under this section
shall not affeet the status of that land as trust or re-

stricted land.

“(d) G1PT DEEDS.—

“(1) In GENERAL.—An individual owner of an
interest in trust or restricted land may convey that
interest by gift deed to—

“IA) an individual Indian who is a member
of the Indian tribe that exercises jurisdiction
over the land;

“{B) the Indian tribe that exercises juris-
dietion over that land; or

“(C) any other person whom the Seeretary
determines may hold the land in trust or re-

strieted status,

«5 1888 IS
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“(2) SPECIAL RULE.—With respect to any gift
deed conveved under this seetion, the Seeretary shall
not require an appraisal.
“SEC. 219. REPORTS TO CONGRESS,

“(a) IN GENERAL.—Not later than the date that is
3 vears after the date of enactment of the Indian Land
Consolidation Aet Amendments of 1999, and annually
thereafter, the Secretary shall submit to Congress a report
that indicates, for the period covered by the report—

“{1) the number of fractional interests in trust
or restricted lands acquired; and

*(2) the impact of the resulting reduetion in
the number of such fractional interests on the finan-
cial and realty recordkeeping systems of the Bureau
of Indian Affairs.

“(b) RECOMMENDATIONS FOR LEGISLATION.—The
Secretary, after consultation with the Indian tribes, shall
make recommendations for such legislation as is necessary
to make further reductions in the fractional interests re-
ferred to in subsection (a).

“SEC. 220. APPROVAL OF LEASES, RIGHTS-OF-WAY, AND
SALES OF NATURAL RESOURCES.
“(a) IN GENERAL.—The Secretary may approve any

lease, right-of-way, sale of natural resources, or any other
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transaction affeeting individually owned trust or restricted
lands that requires approval by the Seeretary, if—

“{1) the owners of a majority interest in the
trust or restricted lands consent to the transaetion;
and

“(2) the Secretary determines that approval of
the transaction is in the best interest of the Indian
OWners.

“(b) BINDING TRANSACTIONS.—Upon the approval
of a transaction referred to in subsection (a), the trans-
action shall be binding upon the owners of the minority
interests in the trust or restricted land, and all other par-
ties to the transaction to the same extent as if all of the
Indian owners had consented to the transaction.

“SEC. 221. REAL ESTATE TRANSACTIONS INVOLVING NON-
TRUST LANDS,

“(a) In GENERAL.—Notwithstanding any other pro-

vigion of law, any Indian tribe may on the same basis as
any other person, buy, sell, mortgage, or otherwise acquire
or dispose of lands or interests in land deseribed in sub-
section (b), without an Aet of Congress or the approval
of the Seeretary.

“(b) LAxDs,—Lands described in this subsection arve

lands that are—
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*(1) acquired after the date of enactment of the
Indian Land Consolidation Act Amendments of
1999; and
“(2) not held in trust or subject to a preexist-
ing Federal restriction on alienation imposed by the
United States.

“fe) No LiapiLity oN PArRT OF THE UNITED

STATES.—The disposition of lands deseribed in subsection
(b) shall create no liability on the part of the United
States.”.

(b) EFFECTIVE DATE; APPLICABILITY —

(1) EFFECTIVE DATE OF AMENDMENTS TO SEC-
TION 207 OF THE INDIAN LAND CONSOLIDATION
ACT.—Exeept with respect to the notification under
section 207(e) (4) and (6) of the Indian Land Con-
solidation Aet (25 U.B.C. 2206(c) (4) and (6)), the
amendments made by subsection (a) to section 207
of the Indian Land Consolidation Aet (25 U.S.C.
2206) shall become effective on the date that is 2
years after the date of enactment of this Aet.

(2) APPLICABILITY.—The amendments made
by subsection (a) to section 207 of the Indian Land
Consolidation Aet shall apply only to the estates of
decedents that die on or after the date specified in

paragraph (1).
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1 SEC. 5. AUTHORIZATION OF APPROPRIATIONS,

2 There are authorized to be appropriated such sums

3 as are necessary to carry out this Act.
O

«5 1588 18
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106TH CONGRESS
15T SESSION = 1 1

To permit the leasing of oil and gas rights on certain lands held in trust
for the Navajo Nation or allotted to & member of the Navajo Nation,
i any ease in which there is consent from a specified percentage interest
in the parcel of land under consideration for lease,

IN THE SENATE OF THE UNITED STATES

JuLy 1, 1999

Mr, Bixcasay (for himself and Mr. Hate) introdueed the following bill;
whicl was read twice and referred to the Committes on Indian Affairs

A BILL

To permit the leasing of oil and gas rights on eertain lands
held in trust for the Navajo Nation or allotted to a
member of the Navajo Nation, in any case in which
there is consent from a specified percentage interest in
the pareel of land under consideration for lease.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of Americu in Congress ussembled,
3 SECTION 1. LEASES OF NAVAJO INDIAN ALLOTTED LANDS,
4 (a) DEFINITIONS.—In this section:

5 (1) Inprax TRIBE—The term “Indian tribe”
6 has the meaning given the term in section 4(e) of

60-725 00-2
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2
the Indian Self-Determination and Education Assist-
anee Act (25 U.S.C. 450b(e)).

(2) INDIVIDUALLY OWNED NAVAJO INDIAN AL-
LOTTED LAND.—The term “individually owned Nav-
ajo Indian allotted land” means Navajo Indian allot-
ted land that is owned in whole or in part by 1 or
more individuals.

(3) NavaJo INDIAN.—The term “Navajo In-
dian’ means a member of the Navajo Nation.

(4) NAVAJO INDIAN ALLOTTED LAND.—The
term “Navajo Indian allotted land” means a single
parcel of land that—

(A) is located within the jurisdietion of the

Navajo Nation; and

{B)(1) is held in trust or restricted status
by the United States for the benefit of Navajo

Indians or members of another Indian tribe;

and

(i) was—

(I) allotted to a Navajo Indian; or

(II) taken into trust or restricted sta-
tus by the United States for a Navajo In-

dian.

«5 1315 18
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{(5) OwWNER.—The term “owner” means, in the
case of any interest in land deseribed in paragraph
(4)(B)(i), the beneficial owner of the interest.

(6) SECRETARY.—The term “Secretary” means
the Secretary of the Interior.

{b) APPROVAL BY THE SECRETARY.—

(1) Ix GENERAL.—The Secretary may approve
an oil or gas lease or agreement that affects individ-
ually owned Navajo Indian allotted land, if—

(A) the owners of not less than the appli-
cable percentage (determined under paragraph
(2)) of the undivided interest in the Navajo In-
dian allotted land that is covered by the oil or
gas lease or agreement consent in writing to the
lease or agreement; and

(B) the Secretary determines that approv-
ing the lease or agreement is in the best inter-
est of the owners of the undivided interest in
the Navajo Indian allotted land.

(2} PERCENTAGE INTEREST.—The applicable
percentage referred to in pavagraph (1)(A) shall be
determined as follows:

(A) If there are 10 or fewer owners of the

undivided interest in the Navajo Indian allotted

8 1315 IS
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4
land, the applicable percentage shall be 100
pereent.

(B) If there are more than 10 such own-
ers, but fewer than 51 sueh ovwners, the applica-
ble percentage shall be 80 percent.

{C) If there are 51 or more such owners,
the applicable percentage shall be 60 percent.
{3) AUTHORITY OF SECRETARY TO SIGN LEASE

OR AGREEMENT OXN BEHALF OF CERTAIN OWX-
ERS.—The Seeretary may give written consent to an
oll or gas lease or agreement under paragraph (1)
on behalf of an individual Indian owner if—

(A) the owner is deceased and the heirs to,
or devisees of, the interest of the deceased
owner have not been determined; or

(B) the heirs or devisees referred to in
subparagraph (A) have been determined, but 1
or more of the heirs or devisees cannot be lo-
cated.

(4) EFFECT OF APPROVAL.—

({A) APPLICATION TO ALL PARTIES.—

(i) IN GENERAL.—Subject to subpara-
graph (B}, an oil or gas lease or agreement
approved by the Seeretary under para-

graph (1) shall be binding on the parties

«5 1316 I8
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b1
deseribed in elause (ii), to the same extent
as if all of the owners of the undivided in-
terest in Navajo Indian allotted land cov-
ered under the lease or agreement con-
sented to the lease or agreement.

(ii) DESCRIPTION OF PARTIES.—The
parties referred to in clause (i) are—

(I) the owners of the undivided
interest in the Navajo Indian allotted
land covered under the lease or agree-
ment referred to in elause (i); and

(I1) all other parties to the lease
or agreement.

(B) EFFECT O~ INDIAN TRIBE.—If—

(i) an Indian tribe is the owner of a
portion of an undivided interest in Navajo
Indian allotted land; and

(it} an oil or gas lease or agreement
ander paragraph (1) is otherwise applica-
ble to such portion by reason of this sub-
section even though the Indian tribe did

not consent to the lease or agreement,

then the lease or agreement shall apply to such
portion of the undivided interest (including en-

titlement of the Indian tribe to payment under
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G
the lease or agreement), but the Indian tribe
shall not be treated as a party to the lease or
agreement and nothing in this subsection (or in
the lease or agreement) shall be construed to
affect the sovereignty of the Indian tribe.

(5) DISTRIBUTION OF PROCEEDS.—

(A) IN GENERAL—The proceeds derived
from an oil or gas lease or agreement that is
approved by the Secretary under paragraph (1)
shall be distributed to all owners of the undi-
vided interest in the Navajo Indian allotted land
covered under the lease or agreement.

(B) DETERMINATION OF AMOUNTS DIS-
TRIBUTED.—The amount of the proeeeds under
subparagraph (A} distributed to each owner
under that subparagraph shall be determined in
aceordance with the portion of the undivided in-
terest in the Navajo Indian allotted land cov-
ered mnder the lease or agreement that is owned

by that owner,

«8 1315 I8
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10671 CONGRESS
15T SESSION H. R- 3 1 8 1

To permit the leasing of oil and gas rvights on certain lands held in trust

Mr.

To

for the Navajo Nation or allotted to a member of the Navajo Nation,
in any ease in which there is consent from a specified percentage interest
in the pareel of land under consideration for lease,

IN THE HOUSE OF REPRESENTATIVES

OCcToBER 28, 1999
UpaLL of New Mexico (for himself, Mr. HayworTH, and Mr, CANNON)
introdluced the following bill; which was referred to the Comumittes on
Revourees

A BILL

permit the leasing of oil and gas rights on certain lands
held in trust for the Navajo Nation or allotted to a
member of the Navajo Nation, in any ease in which
there is consent from a speeified pereentage interest in
the pareel of land under consideration for lease.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. LEASES OF NAVAJO INDIAN ALLOTTED LANDS.

(a) DEFINITIONS.—In this seetion:

(1) Inplax TRIBE—The term “Indian tribe”

has the meaning given the term in section 4(e) of
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2
the Indian Self-Determination and Education Assist-
anee Act (25 U.S.C. 450bie)).

(2) INDIVIDUALLY OWNED NAVAJO INDIAN AL-
LOTTED LAND.—The term “individually owned Nav-
ajo Indian allotted land” means Navajo Indian allot-
ted land that is owned in whole or in part by 1 or
more individuals.

(3) Navado INDIAN.—The term “Navajo In-
dian” means a member of the Navajo Nation.

(4) NAVAJO INDIAN ALLOTTED LAND.—The
term “Navajo Indian allotted land” means a single
pareel of land that—

(A) is loeated within the jurisdietion of the

Navajo Nation; and

(B)(1) is held in trust or restricted status
by the United States for the benefit of Navajo

Indians or members of another Indian tribe;

and

(1) was—

(I} allotted to a Navajo Indian; or

(I} taken into trust or restricted sta-
tus by the United States for a Navajo In-

dian.

«HR 3181 [H
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{5) OWNER.—The term “owner” means, in the
case of any interest in land deseribed in paragraph
(4)(B){i), the beneficial owner of the interest,

(6) SECRETARY —The term “Secretary” means
the Secretary of the Interior.

(b) APPROVAL BY THE SECRETARY.—

(1) Ix GENERAL.—The Seeretary may approve
an oil or gas lease or agreement that affects individ-
ually owned Na}rﬁjﬂ Indian allotted land, if—

(A) til'je owners of not less than the appli-
cable percentage (determined under paragraph
{2]}"';1’ the undivided interest in the Navajo In-
dian allotted land that is covered by the oil or
gas lease or agreement consent in writing to the
lease or agreement; and

(B) the Secretary determines that approv-
ing the lease or agreement is in the best inter-
est of the owners of the undivided interest in
the Navajo Indian allotted land.

(2) PERCENTAGE INTEREST.—The applicable
pereentage referred to in paragraph (1)(A) shall be
determined as follows:

(A) If there are 10 or fewer owners of the

undivided interest in the Navajo Indian allotted

«HR 3181 IH
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4
land, the applicable percentage shall be 100
pereent.

(B) If there are more than 10 such own-
ers, but fewer than 51 such owners, the applica-
ble percentage shall be 80 percent.

(C) If there are 51 or more such owners,
the applicable percentage shall be 60 percent.
(3) AUTHORITY OF SECRETARY TO SIGN LEASE

OR AGREEMENT ON BEHALF OF CERTAIN OWN-
ERS.—The Secretary may give written consent to an
oil or gas lease or agreement under paragraph (1)
on behalf of an individual Indian owner if—

{A) the owner is deceased and the heirs to,
or devisees of, the interest of the deceased
owner have not been determined; or

(B) the heirs or devisees referred to in
subparagraph (A) have been determined, but 1
or more of the heirs or devisees cannot be lo-
cated.

(4) EFFECT OF APPROVAL.—

(A) APPLICATION TO ALL PARTIES.—

(i) IN GENERAL.—Subject to subpara-
graph (B), an oil or gas lease or agreement
approved by the Seeretary under para-
graph (1) shall be binding on the parties
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5
deseribed in clause (ii), to the same extent
as if all of the owners of the undivided in-
terest in Navajo Indian allotted land cov-
ered under the lease or agreement con-
sented to the lease or agreement.

(ii) DESCRIPTION OF PARTIES.—The
parties referred to in clause (i) are—

(I} the owners of the undivided
interest in the Navajo Indian allotted
land covered under the lease or agree-
ment referred to in elause (i); and

(II} all other parties to the lease
or agreement,

(B) EFFECT ON INDIAN TRIBE.—If—

(i) an Indian tribe is the owner of a
portion of an undivided interest in Navajo
Indian allotted land; and

(ii) an oil or gas lease or agreement
under paragraph (1) is otherwise applica-
ble to such portion by reason of this sub-
section even though the Indian tribe did

not consent to the lease or agreement,

then the lease or agreement shall apply to such
portion of the undivided interest (including en-

titlement of the Indian tribe to payment under
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the lease or agreement), but the Indian tribe
shall not be treated as a party to the lease or
agreement and nothing in this subseetion (or in
the lease or agreement) shall be construed to
affect the sovereignty of the Indian tribe.
(5) DISTRIBUTION OF PROCEEDS.—

(A) IN GENERAL—The proceeds derived
from an oil or gas lease or agreement that is
approved by the Secretary under paragraph (1)
shall be distributed to all owners of the undi-
vided interest in the Navajo Indian allotted land
covered under the lease or agreement.

(B) DETERMINATION OF AMOUNTS DIS-
TRIBUTED.—The amount of the proceeds under
subparagraph (A) distributed to each owner
under that subparagraph shall be determined in
accordance with the portion of the undivided in-
terest in the Navajo Indian allotted land cov-
ered under the lease or agreement that is owned

by that owner.

«HR 3181 IH
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The CHAIRMAN. Before we turn to the witnesses, let me say that
there are many differing opinions on how we should address frac-
tionation. This bill is designed to be a vehicle for those opinions.
I think we can all agree that the only thing we know for sure is
that what has happened with fractionation is absolutely unaccept-
able. Chairman Young may or may not be able to attend today.
Senator Inouye is on his way and I understand Senator Bingaman
will be a little bit late, too. So the only other person who is with
us here is Representative Smith from Washington.

Representative Smith, welcome to this chamber,

Did you have an opening statement?

Mr. SMITH OF WASHINGTON. I do not, Mr. Chairman.

The CHAIRMAN. We will go ahead and start with our first wit-
ness, Kevin Gover, Assistant Secretary for Indian Affairs, Depart-
ment of the Interior, accompanied by Wayne Nordwall, Director,
Western Regional Oﬂ!'ioe; Larry Morrin, Director, Midwest Regional
Office; and Ed Cohen, Deputy Solicitor, Department of the Interior.

Mr. Assistant Secretary, did you all have statements?

Mrd GoOvVER. Mr. Chairman, we submitted statements for the
record.

& The CHAIRMAN. You are welcome to start. Thank you for being
ere.

STATEMENT OF EEVIN GOVER, ASSISTANT SECRETARY FOR
INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR, WASH-
INGTON, DC, ACCOMPANIED BY WAYNE NORDWALL, DIREC-
TOR, WESTERN REGIONAL OFFICE; LARRY MORRIN, DIREC-
TOR, MIDWEST REGIONAL OFFICE; AND ED COHEN, DEPUTY
SOLICITOR

Mr. GoveR. Thank you, Mr. Chairman. It is always a pleasure
to be with the committee.

Let me begin by commenting on S. 1315 by saying that we very
much support the objective of this bill. We think it is a good idea
to begin to allow the owners of these various allotments to lease
those lands with less than 100 percent concurrence of all the own-
ers. To that end, we very much sup the concept underlying. In
fact, we like the concept so much that we would propose broaden-
ing it and make it simpler still for these lands to be leased by al-
lowing a simple majority of the interests to control the property in
all circumstances, not just at the Navajo reservation, but tieroughu
out the country.

To that extent, we have only a minor disagreement with the bill
and prﬁc;{]ose that it be expanded.

Mr. Chairman, I would like to spend more time on S. 1586, the
Indian Land Consoclidation Act, because we think that it is so es-
sential to finally solving the entire range of issues that arise from
trust administration.

The last couple of days we have had lengthy meetings at the De-

ment to try to get a grip on just the probate aspect of our high-
evel implementation plan. It lgecame very discouraging because
what we realized was that because there are more Indians, even
though the death rate is slowing, the number of probates is actu-
ally rising. So as we send a swat team out to the field, even if that
team manages to eradicate the backlog in each agency, the number
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of probates after they leave will actually continue to grow and in-
evitably the backlog will rise again. It is like a bad pyramid scheme
where at the bottom the interests are so tiny that fi’.:y hardly jus-
tify the effort and expense that fgoes into a probate, yet we have
to do more and more and more of them just as a statistical reality.

We brought some posters that we want to use to show you what
the circumstances are, but more importantly to show that the In-
dian Land Consolidation Act can actually resolve this situation.

Mr. Chairman, as you may know, in our fiscal year 1999 appro-

riations bill, we were authorized to conduct a pilot project in the

idwest Region to see what we could do in terms of eradicating
these small fractionated interests. We chose three reservations in
Wisconsin and Larry Morrin is the regional director who oversees
the project that is being carried out in Wisconsin.

You can see the extent of fractionation here, that we have as
many as 38,000 interest holders on one reservation. Let me empha-
size that 32,000 of those 38,000 interests represent less than 2 per-
cent of the ownership of any given parcel of property. There is even
one parcel of 80 acres on one of these reservations that has 2,000
OWners.

The CHAIRMAN. How big is that 1?

Mr. GOVER. It is 80 acres, wit]{ 2,000 owners. We can produce
data. We can produce a title status report that is about an inch and
a half thick with fractions in it like one-three millionth in owner-
ship of 80 acres of land.

‘ﬁ'le CHAIRMAN. What do the numbers in the left column rep-
resent—20 percent, 40 percent, 80, 100, and so on.

Mr. MoORRIN. Those represent interests associated with that par-
ticular piece of land. You can see here, the green portion represents
the 2 percent or less interests in that particular reservation. Those
interests represent 32,311 interests for Bad River Reservation in
northern Wisconsin.

Mr. GOVER. So in other words, on the Bad River Reservation
there are 38,818 separate interests in land held by the tribal mem-
bers. Of those almost 39,000 interests, over 32,000 of them rep-
resent less than 2 percent ownership in any given parcel.

The CHAIRMAN. 1 understand.

Mr. MoRrrIN. Mr. Chairman, we are getting close to 90 percent
of those interests within that particular parcel on that reservation
which are 2 percent or less.

The CHAIRMAN. Which means that no one can do anything?

Mr. GoveER. That iz correct, especially under current law where
we have to get 100 percent of the owners to agree. Obviously at

arcel with g?{]ﬂﬂ owners, we will never reach ement. The ef-

ort just to produce the lease would cost more than whatever the
lease generated in terms of revenue.

We were talking earlier about the family history, about the allot-
ment with 2,000 owners and if we unrolled this, we could stretch
it all the way across this room. That would be the family tree we
would have to keep track of in order to know who all owns an in-
terest in these various allotments. A number of these folks are no
longer alive and their estates are in probate. When we complete
thﬁfy probate, the number of interests continues to grow exponen-
tially.
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This bill authorizes a program very much like the Ell:t we are
garrying out. Let me show you what we have already been able to
o

The pilot went into effect in late April of this year. Since then
we have purchased 8,000 of these small interests. That represents
the equivalent of 4,843 acres. We calculated that number. On a
particular parcel of 100 acres, we bought one percent of the inter-
est, which represents one acre. So it is not 4,843 real acres, but it
is the equivalent.

The CHAIRMAN. These were purchased acres on the three res-
ervations that were in the pilot project?

Mr. GOvER. That is correct.

Having done that, we have avoided 258 probates and eliminated
252 IIM accounts. So you can see that one single account holder
will own dozens or more of these small interests. That, of course,
creates an even more complicated management task.

The CHAIRMAN. What was the cost of purchasing those interests?

Mr. GovER. That was about $1.6 million.

Mr. MoRRIN. That was $1.6 million, and that was of the $5 mil-
lion total that was appropriated this fiscal year. We expect to have
that total amount ed by the end of tgm year. Mr. Chairman
We are looking at acquiring somewhere in the neighborhood of
17,000 to 20, separate interests in these three reservations.

Mr. GOVER. For that $1.6 million, we did some rough estimates
of what it saves the Government to eliminate these fractionated in-
terests.

First, on an annual basis, you eliminate at least $7,500 worth of
IIM maintenance costs. It costs us $30 to $35 per year just to have
an account open. Even if there is no activity, we pay $30 to $35
to maintain the account.

Second, assuming that each of these interest holders made one
inquiry in their lifetime about the status of their land and we had
to respond to them, we estimate that costs us over $400,000 to
maintain these small interests.

In terms of probates, with a very conservative assumption, we
spend about $1,500 per probate. By virtue of this program and the

ases we have already made, we have saved the Government

78,000 in probates that will not have to be conducted.

The CHAIRMAN. You have disappointed a lot of attorneys in the
process.

Mr. GOVER. Actually, money attracts lawyers. These cases are
not worth any money. We are talking about such tiny interests; in-
terests not unlike my own, the infamous 7 cent account, I do not
expect the probate attorneys to rush to my family’s aid when the
time comes.

In terms of future probates that will not have to be conducted,
there is another $1.8 million. For our $1.6 million in purchases we
have already made, we believe there will be an ultimate savings of
qu:r $2.5dmtﬂlion+ i s S

Xpan rogram to the point that we think it is necessary
in order to reai)ljr deal with these problems, and you can see that
it is a wise investment. More importantly, when we eliminate these
small interests and consolidate ownership in the tribe, we return
the lands to productivity. Then, if the tribe chooses, it can be
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leased, developed in other ways used for tribal housing, or any
number of other uses. When it is encumbered by dozens, hundreds,
or thousands of owners, it must lie unused.

That is the ultimate t because the only real asset that
most tribes have for economic development is land. Under the cur-
rent land tenure, it cannot be used in an economic way. It is small
wonder, then, that although the tribes are land-rich, they do not
have meaningful economic activity on most reservations.

Mr. Chairman, we very much support S. 1586. We think it is ab-
solutely essential. You can see that if we do not deal with it, the
problem grows exponentially in the next 20 years. If we have an-
other generation of dissent of these tiny fractionated interests, the
problem just becomes compounded all the more. Worse yet, it be-
mt:laea the more difficult to undo the damage that we have cre-
ated.

The other thing I would like to say is that this is sort of the ful-
fillment of the promise of the Indian Reorganization Act. The In-
dian Reorganization Act basically said the allotment policy was a
tragic error. It did enormous harm in the communities and it is
time to reconsolidate tribal land bases in the tribes themselves.
This bill has that effect lzﬁ basically authorizing us to go out and
acquire these interests that cost us more than they will ever
produce in revenue and consolidate that ownership in the tribe,
which we believe is where it belongs.

Mr. Chairman, we will also be submitting some technical com-
ments. We do have a few quite minor issues we would like to work
with your staff on to resolve. Other than that, we very enthusiasti-
cally support this bill and hope that both committees will pursue
its enactment with all possible speed.

[Prepared statement of Mr. Gover appears in appendix.]

The CHAIRMAN. I appreciate that. I‘i’;esnru.ud.u e we are doing
something right. I congratulate the Bureau on the direction they
are taking on the demonstration projects, too.

Before% ask some questions, Senator Inouye, did you have an
opening statement that you wanted to make?

Senator INOUYE. Thank you very much, Mr. Chairman. I do, but

I have that made a part of the record?
m‘.ﬁ:a CHAIRMAN, Without objection, your prepared statement will
ap in the record. _ _

Iﬁfpmd statement of Senator Inouye appears in appendix.]

Senator INOUYE. May [ also request that a statement by the
Honorable Dale Kildee, Congressman from Michigan, be made a
part of the record.

The CHAIRMAN. Without objection, Mr. Kildee's prepared state-
ment will ?pear in the record.

[Prepared statement of Mr. Kildee :ﬁpem in ap ix.] 3
The CHAIRMAN. Congressman Udall, did you have an opening
statement?

Mr. UpaLL. Yes, Mr. Chairman.

PREPARED STATMENT OF HON. TOM UDALL, U.S.
REPRESENTATIVE FROM NEW MEXICO

Mr. UpALL. First of all, let me say that I know Senator Binga-
man is the author of this piece of legislation and I think he has
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done a very good job of pulling all of us together in trying to reach
a consensus piece of legislation. We will hear from him shortly.

I want to point out that this legislation is bipartisan measure.
that on the House gide I introduced the companion measure in the
House with the support of Congressman J.D. Hayworth and Chris
Cannon, who also represent parts of the Navajo Nation. That is an
important point.

is legislation provides for the leasing of oil and gas rights on
certain lands held in trust for the Navajo Nation or allotted to a
member of the Navajo Nation. This legislation would correct a seri-
ous problem facing%e Navajo people in Arizona and New Mexico,
the issue of fractionated lands.

Since the late 1800’s and through the early 1900’s, the Federal
Government attempted to force Ir‘:gmn d;;eopla to assimilate by allo-
cating parcels of traditional tribal lands to individual tribal mem-
bers. I would note—and [ know the Chairman knows that the pe-
riod is a very sad chapter in American history—this practice re-
sulted in alternating parcels of land being owned by individual
tribal members, the te, the Federal Government, and other pri-
vate landowners. Navajo owners were granted an undivided inter-
est of their entire allotment, as were their heirs.

An undivided interest meant that the heirs received an interest
in the entire original allotment rather than a portion of the original
land. For example, if four heirs were to receive an equal interest
to a 160-acre parcel, each heir would receive a 25-percent interest
in the entire original allotment, not the 40 acres. Over time, the
number of owners with an interest in the allotment is compounded
or fractionated.

This unique system does not serve the Navajo people well. After
nearly a century, this allotment policy has become a nightmare for
the Navajo people. Keeping records straight has become an impos-
sible task and in many cases owners can no longer be located,
while some individuals are completely unaware that tha{y are heirs
to an interest in a parcel. Many times, title to the parcel is clouded
when just one owner dies without a legal will.

Over the years, Congress has tried to deal with the fractionated
lands and other issues governing Indian land ownership without
success. These issues are complex and will not be fully resolved

overnight.

In the meantime, I believe it is appropriate to consider a stopgap
measure aimed at stimulating near-term economic development on
fractionated Navajo lands. is bill will facilitate the leasing of

Navajo allotted land for oil and gas development by authorizing the
Secretary of the Interior to approve oil and gas leases on Navajo
allotted lands when less than 100 percent of the owners a to
such a lease, a mechanism that is already available to non-Indians
in most States.

Now, I note that given Mr. Gover's testimony there is a dif-
ference in his and our bill in terms of the actual percentages. I be-
lieve the important thing there is that we just reach a consensus.
I know we may hear from allottees in this hearing, and since this
is a consensus bill, I hope it will also be a consensus process so
that we will be able to find some middle ground and move this for-
ward as quickly as possible.
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With that, Mr. Chairman, I thank you very much and also want
to recognize Mr. Gover not only as a very capable lawyer from New
Mexico, but also as a capable administrator. [ think he made a very
fine assistant secretary. It is good to have him here today.

Thank you.

The CHAIRMAN. Thank you.

We got off to a little bit of a convoluted start because people were
coming and goin%eand Senator Bingaman was not here when we
first started. So before I ask for any further opening statements,
Senator Bingaman, would you like to make a statement concerning
your bill, S. 1315 before we ask for reactions?

STATEMENT OF HON. JEFF BINGAMAN, U.S, SENATOR FROM
NEW MEXICO

Senator BINGAMAN. Thank you very much, Mr. Chairman.

First let me compliment ﬁmu, ator Inouye, Congressman
Young, and Co ssman Miller. I gather this is a joint hearing
you are having here. I think the larger bill you have proposed is

inly meritorious and I heard some of the testimony that Kevin
Gover gave in support of it and think you are clearly on the right
track and I will want to work with you on that.

The bill I am here to testify about is the one that Congressman
Udall just talked about, S. 1315. It is a much more targeted bill
to deal with a particular problem we have in Northwestern New
Mexico related to Navajo allottees. Let me just say a couple of
words about it, which is along the same lines that Congressman
Udall spoke about.

I went out in April and met with a group of Navajo allottees in
Nageezi, NM—which I am sure the chairman and Senator Inouye
know quite well, on the road from Fa.rm.infbon down to Albuquer-
que there. We talked about this whole problem of fractionated own-
ership and the fact that there was a lot of oil and gas production
taking place in Northwestern New Mexico, but it was not taking
place on any of the Indian allotted lands for the simple reason that
you have the ownership so divided there and the current law re-
quires 100 percent of the owners to agree before any kind of lease
can be entered into with an oil and gas company.

We are trying to do the same thing that the Congress has done
in a couple of other circumstances. Fort Berthold Reservation and
seven reservations in Oklahoma, specifically, Congress has legis-
lated that fewer than the 100 percent—I think in both of those
cases they legislated that 50 percent of the allottees could agree
and go ahead and enter into a lease.

In this legislation, we are talking only about oil and tga.a leases.
We have come up with a g»empcsal working with the Navajo
allottees and the Navajo Tribe one which is somewhat different
from the 50 percent that has been ﬁreﬁnusl agreed to. It is one
that the Navajo allottees and the Navajo Tribe themselves have
asked for. It is a graduated arrangement.

Essentially, it provides that the percentage of the owners that
have to agree ch as the number of owners in the allotment
increases. So that if you have ten or fewer owners, then you have
to get 100 percent under our proposal. If you have anywhere from
11 to 50 owners, you have to get 80 percent. If you have over 50
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owners, you have to only get 60 percent in order to agree to enter
[Nie & Toase, That it wha e worked ook with 1 Navajo Nation,
with the allottees.

It is different from what we have legislated in these other cir-
cumstances. In my view, it is a priate that this tribe have a
remedy that they feel comfortable with. This is what they have
come up with.

We are going to have some testimony by Ms. Atcitty, who is rep-
resenting the Shii Shi Keyah, which is the allottees association.
That is Navajo, I am advised. Senator Inouye speaks Navajo, and
I do not. Shii Shi Keyah means our land. t is their allottee as-
sociation. They will testify that they feel atmng]iv about this grad-
uated arrangement that we have in the bill. It is one that we
worked out with them.

I have letters here that we have obtained from the Navajo Na-
t:iordl, from G]nvemor Johnson ofalﬁew Mexico, a‘ﬂi i}‘mm]variuu?tuil
an exploration companies sup er% this legislation. It is
a rifle-shot solution to a particular pm%olam. hope very much the
committee will act favorably upon it and we can it. As I said,
I also look forward to working with you, Kevin Gover, and others
who are concerned about this larger issue of allotments and
fractionated lands.

ank you very much,

[Prepared statement of Senator Bingaman appears in appendix.]

The CHAIRMAN. Thank you.

Secretary Gover, you made most of your comments about S.
1586. Did you have any further comments about S. 1315? I am in-
terested in your reaction to Senator Bingaman's suggestion in his
bill that we have this graduated system rather thangtﬁle 50 percent
system.

Mr. GOvER. I actually had a couple of thoughts while Senator

i an was speaking. Within a couple of generations, they will
all have more than 100 owners and we will end up in the 51 per-
cent situation an}rw:ﬁ;e

We think that it s make sense to make it as simple as pos-
sible. With the different sorts of ownership—different requirements
depending on the number of owners—that is just another oppor-
tunity to make mistakes in trying to decide that. .

I did see some correspondence from Senator Bingaman’s office
that I thought had a lot of potential talking about family trust and
about the owners getting together and making their own agree-
ments about what the percent requirement would be. That is
certainly a concept that I thinkﬂﬁa a lot of potential for resolving
this. Then it really is directly in the hands uﬂhe people who mat-
ter most, which is the le who own this property.

Senator BINGAMAN. Mr. Chairman, could I just add on that?

I think there was very strong—again, we have a representative
here from the allottees aasuciatiun—%ut I think there is very strong
sentiment where there are 10 or fewer allottees, they did not want
a simple majority of 50 percent to be able to go ahead and lease
the property. If there were some elders there who did not want
that property leased for oil and gas, they felt those views should
be respected. This family trust idea might be one way to reach that
conclusion. Our bill tries to do that by saying that if there is a rea-



48

sonably small group of allottees, 10 or fewer, then you have to get
everybody's agreement.

The CHAIRMAN. Senator Inslee, did you have any comment or
opening statement before we go to questions?

Mr. INSLEE. No; except, Mr. Chairman, I will not consider it of-
fensive that you considered me a Senator, even in the House. I am
not going to take offense to that.

I appreciate the efforts of those folks who have been working on
this issue. I hope I can help in some way.

The CHAIRMAN. Thank you.

On the demonstration project, Mr. Assistant Secretary, how did
you negotiate a price when trying to consolidate?

Mr. GOVER. t is done at the reservations and basically
evolves from the appraised value of the lands. The reason we chose
these particular sites is because the Midwest Ragieuﬂ had already
undertaken a lot of the research that needed to be done in order
to identify parcels for purchase.

What is really interesting about this program is that we have not
advertised. We have not sent letters to anybody saying that we
want to buy their interest. It is spread word-of-mouth, and we
have enoug aml;catium now to spend all the money that was ap-
propriated for this past year. Happily, Senator Gorton and the Ap-
propriations Committee are also giving us some funds for fiscal
year 2000 to carry on this program. So we will make a real dent
in the number of IIM accounts, the number of probates, and the
number of interests.

?Tha CHAIRMAN. So the Indian people themselves seem to support
it?

Mr. GOVER. Yes, and the reason is because the land is no good
to them right now. It means nothing to them to have a one-one mil-
lionth interest in 40 acres because they cannot use it, nobody else
canu,aait,amisotheywﬂlinﬁlypmmthit.

The CHAIRMAN, When the Bureau aﬂires the interest owned by
an individual, does it check to see whether it is mistakenly acquir-
inﬁ person’s interest in his homestead?

. MORRIN. Mr. Chairman, we check the title to the property.
We do title status reports that are prepared by our office out of
erdeen that identify all the various encumbrances upon these prop-
erties, So all those things are addressed before we actually pur-
chase the interest.

The CHAIRMAN. On the charts you showed us, there seems to be
a very good cost-benefit ratio. Do you assume that if this is ex-
panded you will get the same kind of positive ratio?

Mr. GovEr. We are Tfetting the biggest yield in this area because
these are the oldest allotments. They date back to 1854. Obviously,
as we move out to the plains region and begin to do this, the price
of the parcels will go up because the size of the interest goes up
from, say, one-one millionth to 1 or 2 percent of the actual owner-
ship. So we will not get the same massive impact or those kind of
savings. But certainly over the long run we will experience savings
and again, more importantly, the land will be returned to produec-
tion.

Remember that g:lnrtmnf the plan here is to repay these loans from
income generated the property that is acquired. That is actu-
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ally more possible and the impact will be felt more quickly when
we begin to acquire larger interests than we are right now.

The CHAIRMAN. | am sure the tribes you were working with were
awaredthat Dtll:lliia was a pilot project and that we would tr:.rinffu to
expand it. Did you get any positive or negative auggestiona m
the tribes themselves about how to improve this effort?

Mr. GOVER. Let me defer to Larry Morrin. He is more in touch
with that.

Mr. MorrIN. Mr. Chairman, before we initiated this project, we
met with all three tribes, tribal chairmen, and members of their
councils. We have had discussions over the last several months.
The tribes, would like to have a greater role in participating in the
acquisition of these interests. I think some of issues deal with
selecting various tracts. Obviously, our focus and emphasis is to
focus on the highly fractionated tracts of land.

Given that, we think that the tribes could have some flexibility
in selecting tracts of land for acquisition. We certainly look forward
to working with them in that regard.

Mr. GOVER. It does bring an important question, though, Mr.
Chairman, and one that we are struggling with, and that is, What
role do the tribes play in this? Do we want to contract this program
to the tribes under 638 or self-governance? We have come to the
conclusion that it is probably not a good idea the tribes will have
different interests than we will in terms of priorities. Our ngﬁoﬁt}r
is to close accounts and to avoid probates. And to turn this ﬁm-
gram to another purpose may well undercut the point of the whole
program, which is to get rid of these fractionated interests.

As you know, the other problem is that when we compact with
a tribe to carryout a particular function and that function comes
to an end, as it does in this case when you eventually acquire all
the interests; we are not allowed to take the money back after that,
under the self-governance laws. That has come up in several dif-
ferent contexts where it is creating quite a problem for us.

The CHAIRMAN. One last question. At the Department’s request,
8. 1586 includes a non-controversial provision that allows Indian
tribes to sell non-trust lands without Federal approval.

I am somewhat concerned if that provision would threaten our
ability to enact legislation concerning consolidation. Do you think
that would be the case with section 221?

Mr. GoveRr. Mr. Chairman, I am afraid you have stumped the
band. We may have to answer that question in writing.

The CHAIRMAN. If you would do that, I would appreciate it. We
may be able to do that with some sunset provision or something.

Mr. GOVER. One of the things we do need some clarity on is sec-
tion 81. It is sort of a problem for us that requires Federal approval
of some set of transactions. The problem is that we do not know
exactly which ones.

One of the things we have been thinking about at the Depart-
ment and may well propose to you is that we do away with the a
proval requirement for off-reservation, non-trust property held lg;
the tribes. We think that section 81 probably does not apply to that
now, but nobody is entirely certain. On the other hand, if it is on-
reservation, we think that probably a Federal approval require-
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ment shoul::e?ply and then we can address the consolidation issue
you just raised.

The CHAIRMAN. Thank you.

Senator Inouye.

Senator INOUYE. Thank you very much.

First, I would like to apologize for being late. Second, I wish to
commend my colleague, tor Bingaman, for introducing this
measure,

Mr. Secretary, as I walked in, you were talking about the need
for probates being eliminated. Would this mean that wills, estates,
and trusts will not be probated?

Mr. GoveR. No, sir; a good many of the probates we do now are
for very, very small interests in land, and unuu]l{';ﬂtemats that are
worth a tiny fraction of the cost of the probate. When we purchase
these nma.l]y interests, we do not have to probate the estate at a
later date and we realize considerable savings by paying the owner
now for their land, or for their small interest in land, and then we
only probate trust estates. So if there is no trust estate, we are not
a of the probate process.

tor INOUYE. You have testified that this bill be amended to
make certain that 25 U.S.C. automatically attaches to lands which
are purchased in fee by tribe if those lands are within the reserva-
tion.

Mr. GOVER. Yes, sir.

Senator INOUYE. Could this amendment work to the disadvan-
tagE'? of Indian tribes that have lands located outside the reserva-
tion?

Mr. GoveErR. Certainly it could in some unanticipated cir-
cumstance. If a tribe wants the protections of Federal approval for
lands off the reservation for whatever that is worth, they are
to apply to have it taken into trust. We certainly would not want
to deny them that opportunity.

On the other ha.ndl.:.o when the land is located off-reservation; not
e ing that a tribe owns should be in trust. And the reason it
should not be in trust is that it should not be subject to our ap-
proval. They ought to be able to do what they choose with it in a
much easier way than they do now. So the idea here is to sort of
draw a line between the Federal authority that exists and tribal
Eutunnmy. We think an obvious dividing line is the reservation bor-

er.

Senator INOUYE. So it could work to a disadvantage and it would
be up to the owner for the disposition?

Mr. GoveR. That's riﬁmt. It would be up to the tribal owner who,
again, would be free to have the Federal protection apply by asking
us to take it into trust.

Senator INOUYE. In looking over the testimony of other wit-
nesses, they suggest that before the Department is allowed to pur-
chase Indian 1 lending programs be in place to encourage indi-
vidual owners to consolidate their interests. Would the administra-
tion view this amendment as being proper and authorize a lending

i

r. GOVER. Senator Inouye, we would not support such an
amendment, which is not to say that we would oppose the lm
tion if it were so amended. Let me just make that clear. We thi
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a much better idea is to consolidate ownership in the tribe. The bill
does contain provisions that ease transactions between the owners
of a particular allotment so that deeds are more readily available
and other transactions are more easily done between the various
owners. So they are free to consolidate in that way.

We do not think, though, that it is the best policy to allow indi-
viduals to buy up other interests because the whole point and the
whole underlying principle of our efforts are to reconsolidate tribal
land bases, not the individual land bases.

Senator INOUYE. The Intertribal Agricultural Council rec-
ommends that they be authorized to create holding companies to
consolidate these fractionated lands.

Are you in favor of that?

Mr. GOvER. We think that is much more favorable than consoli-
dating it in the ownership of individuals. are free right now
to create holding companies and consolidate their management of
individual parcels. We certainly do not oppose that for any reason.

Our only objection to what individuals do is that, given that
there is only a limited amount of Federal money, and it will be
Federal money that finances these acquisitions, that we think the
priority ought to be in purchaszes of land for the advantage of the
entire tribe rather than the individual.

Senator INOUYE. And '?ou are testifying that holding companies
are presently authorized’

r. GOVER. They are available. The allottees are certainly free
to make agreements amo:'ﬁ]mh other that will allow somebody
else to manage their land. There still has to be BIA approval of any
transaction invelving the property, but the allottees are free to
make afmenmnta among themselves governing the disposition of
the land as well.

I would assume a holding company would be an available ar-

ment.

Senator INOUYE. You would approve the transfer?

Mr. GoveR. If it were up to me, I certainly would.

Senator INOUYE. There are other testimonies suggesting that the
problem of this fractionated land has been aggravated by the fail-
ure of the BIA to promulgate regulations to implement the Consoli-
dation Act. Are tions published?

Mr. GOVER. [ think the safest thing for me to do is to respond
in writing. We should take a careful look at it to make sure that
we have not overlooked something. We will supplement that an-
swer in writing.

Senator INOUYE. You would not be against the Bingaman sliding
scale solution, would you?

Mr. GoveR. No; we would not be against it. We would prefer the
51 percent approach, but the administration would not oppose the
bill in its current form.

Senator INOUYE. Thank you very much.

The CHAIRMAN. I would think that regardless we would need one
or the other for all the tribes.

We will go in order of appearance.

Congressman Udall, di%p:rou have any questions of the Under
Secretary?



52

Senator BINGAMAN. Mr. Chairman, I need to get back to my of-
fice. Could I be excused?
to&ThB CHAIRMAN. Absolutely. Thank you for appearing before us

ay.

Senator BiInGAMAN. I appreciate the chance to testify very much.

The CHAIRMAN. Congressman Udall.

Mr. UpaLL. Thank you, Senator Bingaman, for your leadership
on this. It is a pleasure to work with you on it.

As you know, the 2 percent escheat provision has been held un-
constitutional in both the Hodel case and the Yupai case. I was
wondering how you deal with that provision in this current bill and
how you address the constitutional issue to make sure that the
same does not happen this time around.

Mr. GoveER. Now you have asked me a legal question and I am
going to pass it on to my lawyers here. [Laughter.

Mr. NORDWALL. Mr. Chairman, when the original version of the
Indian Land Consolidation Act was enacted, the Irving v. Hodel
case was already in p . Congress amended the act and the

Supreme Court never had an opportunity to look at the second ver-
sion of the act until several years later. But one of the things that
itdi&duinthauriginalmewaathatinthalutpangmph it
iaa:::il some suggestions as to what might make the act constitu-
tional.

Among those things are providing notice. The original act did not
provide notice. It was made effective immediately. This Act re-
quires the Secretary to notify the allottees within 6 months of the

wvisions of this Act, then it gives them an additional year and a
g;.lﬂftn write a will or take other action in order to prevent this
land from escheating.

The other thing in the original Act that the Court found uncon-
stitutional was that it completely prohibited any device or dissent.
Even if you wrote a will, if the ] was less than 2 percent, it still
escheated. This act does not do this.

The other thing that this act does that is a major difference is
that this act provides a means for them to dispose of those 2 per-
cent interestsll’::ecauue the act requires that the Secretary, in imple-
menting the land acquisition program, give preference to acquiring
those 2 percent interests. So an allottee will have notice and he
will have an opportunity to write a will. If he has no heirs and does
not want to write a will, he has an opportunity to sell it to the Fed-
eral Government.

Only if he fails to take any action and it i less than 2 percent
will it escheat and the Supreme Court opined in the last paragraph
of In]r:i::]ithﬂ that was probably okay. i

I think that the committee, when they wrote that provision, were
very cognizant of what the Supreme Court had said in the original
case,

Mr. UpALL. Thank you. I think that is a very clear statement.
I think have addressed the issue I wanted to.

T‘hﬂn{a]ruuu and I yield back any additional time.

The CHAIRMAN. Cilngresaman nslee?

Mr. INsLEE. I appreciate that.

Has the Supreme Court ruled on any sort of similar inheritance
issue, not necessarily involving tribes or otherwise? Have they
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passed on a similar of issue, that as long as you gave notice
and opportunity to solve the problem we are going to okay removal
ofap rty right?

Mr.nliggmwm., There were some very old turn-of-the- century
Supreme Court cases that basically held that inheritance was a
purely statutory right, that in the common law there was no inher-
ent right to inherit property.

They seem to have modified that slightly in Irving. There was an
earlier case involving, I believe, the Yakama Tribe where there are
about eight or nine special heirship statutes in existence. The In-
dian Land Consolidation Act was intended to be a generic statute
so that Congress did not have to pass specific statutes for each
tribe. They held in that case that this type of escheat provision was
constitutional. They didn't really discuss what the distinctions were
between the earlier case and the case in Ir\-ini.J They just said that
the present version of the act that totally prohibited either willing
property or leaving it through intestacy was unconstitutional, that
there had to be some mechanism and a little bit of flexibility. But
there had been some earlier cases.

Mr. INSLEE. What has been the experience—and I really appre-
ciate the efforts being made to solve this huge problem. I can un-
derstand how big a problem it is. But have there been many in-
stances where people have objected to leases, say, on reli%nnrua
grounds? Have we run into situations where tribal members have
really—maybe they are one out of 8 or 15 owners—but is there a
religious context to this where tﬂgﬂpla might, on a religious basis,
ubielti,"t to mineral extraction? Is that an issue?

. GOVER. I have not heard any such objections, except sort of
in the broad sense that some people, including some Indian people,
believe that any sort of development of property of that type, any-

ing that is invasive, or anything that is potentially polluting
should not take place. Whether one describes that as a religious
view or a philosophy is unclear.

The larger problem the bill is actually designed to address is not
a dissenting owner, someone who does not want to lease. It is real-
ly designed to deal with the fact that finding all the owners on any
given parcel quite often is simply impossible.

Remember that a lot of these interests are owned not just by In-
dians who live there on the reservation. Frequently they are either
off-reservation or they are not Indian. Many non-Indians own inter-
est in this land, and to them, we have almost no chance of finding
them unless they happen to reside on the reservation.

Mr. INSLEE. you.

Thank you, Mr. Chairman.

The CHAIRMAN. I would think if there is any kind of religious
concern, it would not be based on consolidating, it would be based
on what the land is going to be used for afterward.

you, Mr. Assistant Secretary, for appearing today. Again,
congratulations on how well this pilot project is working and I look
forward to working with you, as I am sure the full committee does,
in trying to expand this through this bill. If you have any sugges-
tions on how to make a pretty good bill a better bill, we certainly
would appreciate it.
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Mr. Gover. Thank you, Mr. Chairman. Again, we commend the
committee on the bill and look forward to working with you.

The CHAIRMAN. We now go to panel two, which will be comprised
of Ross Racine, Natural Resources Director, Intertribal iculture
Counecil, Billings, MT; Delmar Poncho Bigby, Indian Land Working
Group, Harlem, HT; Roxane J. Poupart, d Management Direc-
tor, Lac du Flambeau Band of Lake Sumr Chippewa Indians,
Lac du Flambeau, Wisconsin; Ben Black , Executive Director,
Tribal Land Enterprise, Rosebud, SD; and Shenan R. Atcitty, Es-
quire, Nordhaus, tom, Taylor, Taradash and Frye, LLP, Wash-
thgton, DC, on behalf of Shii Shi Keyah Association.

n we do the hearings here—for those of you who have not
been before the committee before—we give quite a bit of latitude
to the witnesses from the administration or to other Members of
Congress, but we ask other people who are testifying to confine
themselves to about 5 minutes of testimony and turn your oon%&lnete
written testimony in where it will be included in the record. en
that red light turns on, it is time to let another person who is testi-
fying have the microphone.

ith that, we will start with Ross Racine. Welcome to the com-
mittee.
STATEMENT OF ROSS RACINE, NATURAL RESOURCES DIREC-

TOR, INTERTRIBAL AGRICULTURE COUNCIL, BILLINGS, MT

Mr. RACINE. Thank you, Mr. Chairman. Thank you for the oppor-
tunity.

I r'zally want to focus my testimony this morning on two areas.
One, Lh.l.nﬁls that are in place today and the effects of the fraction-
ation problem. At the closure, I want to illustrate a document I
have already provided to the hearing clerk.

Let me start by saying that we do not have approval of tribal
land consolidation plans and those were brought agout as an effect
of the Indian Land Consolidation Act. The second piece of legisla-
tion which addresses and recognizes tribal authority in laying out
what depicts a majority interest is already within Public Law 103—
177. I urge you to avoid confusion or even conflict between two
laws by enacting first that Public Law 103-177.

Let me get on with the effects. The effects of the fractionated sta-
tus of [mﬁ:n allotted land is most keenly felt by the individuals
who actually own shares in this land, usually referred to as the al-
lotted landowners. Owners of fractionated lands retain little or
none of the benefits of ownership usually attributed to landowners
in their society. A fractionated owner cannot clearly identify or lo-
cate their holdings, cannot make beneficial use of it without the di-
rect involvement of other owners and the Federal Government.
They have no actual equity position in the land for borrowing or
net worth ﬁurpoaes and cannot directly access USDA farm pro-
grams on their own behalf. They have virtually no direct involve-
ment or authority in its management or use, except as granted by
the Federal Government on an individual basis.

As stated almost 60 years ago, theze landowners are reduced to
the status of destitute, absentee landowners with minimal returns.
Perhaps worst of all, the mismanaﬁement of this one remaining
valuable asset of Indian nations is the one place in American soci-
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ety where the phrase “majority rules” does not apply. The owners
have become embittered and antagonistic toward the Federal trust-
ee who is responsible for the control of their lands.

Economic benefits to landowners and the community at large are
minimal. Landowners receive small lease payments proportional to
their ownership share, which are paid by the lessee to the BIA and
redistributed through Treasury to the individual landowners. Be-
cause lease income is divided among many separate owners, even
the lease rates well over the appraised value result in little mean-
ingful income to the owners. These Treasury checks, while small,
are also the Frimary reason that nearby communities mistakenly
believe that Indian people are subsidized in some unique fashion
by the Federal Government.

The ownership shares are also worthless as collateral for loans
or murtfages, e value of products produced on the land accrue
to the lessee—frequently a non-resident of the reservation—and
E;NE funds are not available to build the reservation’s economic

se.

In short, the leasing of millions of acres of fractionated lands
makes little or not contribution to the economy of the local commu-
nity. Off-reservation rural areas income from land has been the
basis for the developing of thriving communities based on service,
merchandising, and management of the land-based assets. In In-
dian country, land has produced none of these generally accepted
contributions to community.

In addition to the absence of contribution to reservation commu-
nities, this problem diverts funds and resources from other critical
needs. The increasingly complex administration of fractionated
heirship lands to divert limited resources from the positive con-
tribution of land management and economic and social develop-
ment to a custodial monitoring will continue a worsening situation.

A good example of this is ti‘xe expenditure or investment in the
trust asset accounting management system, which is more than the
total resource management budget of the present administration.

A laxie nd}-i‘»ortiun of the remaining Indian reservations and re-
stricted an lands in Oklahoma were established by treatkpmc-
lamation and law to provide homeland and perpetuity for Native
Americans in return for certain concessions of land, mobility, and
resources. These homelands were then divided by the trustee,
granted to individuals, with the remainder opened up for home-
steaders in many areas. Those lands not homesteaded were re-
tained cummunnﬁ}r by the tribe and have become fractionated to
the degree that they contribute no benefit to tribal homeland.

The ideas of homeland wherein the tribes continue to reign in
their traditional role is completely undercut when the tribe and its
members can only react to Federal non-management of their dwin-
dling assets because there are no true owners and they cannot
make direct or beneficial use of their assets. An additional effect
is the impact on the relationship between an individual and their
ancestral roots, the tribe. In some instances, landowners living
away from the reservation may consider their land holdings inher-
ited from their ancestors as their major family, emotional, and cul-
tural tie to their tribe. The fact that their holdings are small,
fractionated, and unidentifiable does not diminish this tie with
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their roots and complicates the efforts to solve this problem by tak-
inii:r escheating small interest.

. Chairman, I have submitted another document that address-
es holding companies. We do not have that ability today, and I ask
you to include the authorization.

The CHAIRMAN. We have a copy of that authorization and your
letter, too. That will be included in the record.

Eu[r. R&Gl:lm. Thank yn}l I:ﬁnr R::L'Ilch. dix]

Prepared statement o . Racine appears in appendix.

The CHAIRMAN. We now go to Mr. Bigg‘;r.

STATEMENT OF DELMAR “PONCHO" BIGBY, INDIAN LAND
WORKING GROUP, HARLEM, MT

Mr. BigBY. Thank you, Mr. Chairman.

My name is Delmar Poncho Bigby. I am a member of the Assini-
boine Nation of the Fort Belkna dian Reservation in Montana.
I am also here primarily as the chairman of the Indian Land Work-
ing Group, which is an ad hoc committee of dedicated, concerned,
%r;!:em Indians throughout the United States from all walks of

Mr. Chairman, you have heard statistics from the BIA. That is
how we in Indian country perceive the bill before you now, strietly
an administrative budget process. There is nothing in that bill that
I see that deals with the real le involved—the impact to the
people. Reservations were created Congress for people. It was
not created for the BIA. The reservations were created for Indian
nations to have a place to call home.

Homes do no good to a government. Government does not live in
homes. People live in homes. Children live in homes. Grandfathers
and grandmothers live in homes. Government does not live in
homes.

Land is about people. Without land the people die. Without a
place to live the people die. Without a place to go back to, to have
their roots, to have their culture, their spirit—it all relates to the
land. Everything [ have ever seen come out of the halls of Congress
and through the BIA have been geared toward the land user—ev-
ar“ghhing‘—inuthing for the landowner, the individual.

e bill before you proposes an acquisition program for tribal
governments. The bill completely ignores the needs of the individ-
u:,luIthe people who need this land for their homes and their liveli-
hoods.

So as a private citizen, as a member of the Assiniboine Nation,
as the chairman of the Indian Land Working Group, we oppose the
Bureau's process for acquisition in the name of tribes for land con-
solidation because it is strictly a budgﬁtary. administrative process
that completely ignores the needs of the people that are so directly
affected by this legislation.

We need hope for our people. The only hope they can have is to
achieve the American dream. The American dream consists pri-
marily of a home, a place to raise your children, and a way to feed
your gamﬂjr. Without this hope, there is no future. Without the fu-
ture, there are no people. We need consideration for the individuals
in this process.
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The Fort Balknagnlndian Reservation in 1984 developed a land
consolidation plan. In 1993, we developed an alternative to the Ada
Deer proposal. Even though my grandfather was the representative
of the Assiniboine Nation of the Fort Belknap Allotment Act in
1921, he saw the future for individual ownership. I see the impact
of individual ownership.

I regret that I did not bring the map that shows the fee patent
lands within the Fort Belknap Indian Reservation, which is a
closed reservation. It was not open to homesteaders. We fm;ﬁet that
the economics, the dreams that people have—yes, we need the tribe
as a safety net, but we also need the individual entrepreneurship
to be able to develop our economies within the reservation. That
comes from the individual. It does not come from the Government.
Government assists the individual. But it is the individual that
makes that economy. We need consideration for the individual in
this whole process.

hout the history of the Indian nations, treaties have been
aiscted by Conross and sienod by president thint deal with bufide
ing up the civilization for Indian people so that they can achieve
the American dream. Without the proper appropriations and the
spirit of the treaties—not the spirit of the words in there, but the
spirit of the treaty that is behind the words—if the Congress were
to fulfill their commitment made to my forefathers and my
foremothers that they would assist them to be able to achieve the
American dream, we would not be here. We would not be approach-
ing the Congress on an annual basis asking for assistance for our
families and our homes. If Congress were to fulfill the spirit of the
treaties that our forefathers made, we would not be here.

Mr. Chairman, I thank you for hearing these words. And that is
all I have to say at this time.

[Prepared statement of Mr. Bigby appears in appendix.]

The CHAIRMAN. Thank you. ?lfa wﬂffave some questions for you
in a moment.

We will go now to Ms, Poupart.

STATEMENT OF ROXANE J. POUPART, LAND MANAGEMENT DI-
RECTOR, LAC DU FLAMBEAU BAND OF LAKE SUPERIOR
CHIPPEWA INDIANS, LAC DU FLAMBEAU, W1

Ms. PoUuPART. Thank you, Mr. Chairman and members of the
committee.

Mz name is Roxane Poupart and | am the director of the Tribal
Land Management Department for the Lac du Flambeau Chippewa
Tribe of Wisconsin. I am here as the representative on behalf of our
tribal government to provide this committee with information on
how the land consolidation pilot project, that is being implemented
by the BIA, is working for us.

Lac du Flambeau is one of three reservations selected to partici-
pate in the pilot Pmt{f:t for fiscal year 1999. [ would like to go on
record at this time that I am not prepared to comment on the bill
that is on the floor. The tribe needs ample time for review, con-
sultation, and commentary.

The Lac du Flambeau Indian Reservation is located in north-cen-
tral Wisconsin approximately 180 to 300 miles away from an
major metropolitan area. If you would refer to exhibit A, that wi



58

illustrate the typical checkerboard ownership status for our res-
ervation.

Lac du Flambeau, as the two other bands, consist of allotted land
having been made in the 1850’s, well before the enactment of the
General Allotment Act of 1887. Fractionations on these reserva-
tions are the most severe examples in the Great Lakes area, as
previously illustrated by Mr. Gover. Lac du Flambeau has not re-
ceived a specific amount under the pilot project, but to date the
BIA have expended $700,000 toward acquisitions for our tribe.

In addition to the pilot project, the tribe has worked diligently
in its own efforts to reduce the severe problem of fractionation. In
fiscal year 1998, the tribe appropriated $1.5 million under two sep-
arate referendums to acquire allotted and fee lands.

The strongest and most effective part of the pilot project is that
it has enabled the tribe to reestablish their land base, which had
been decimated by the allotment policy. By 1966, approximately 25
percent 29,101 acres of our original land base was allowed to be-
come alienated and is currently owned by non-band members.

Many of the allotments that have left Indian ownership include
our most desirable shorelines around the lakes. To date, the tribe
has reestablished 1,181.09 allotment acres. This includes the aequi-
sition of two entire allotments within our designated wildlife area.
Exhibit B identifies the allotted land ownership data for Lac du
Flambeau.

Fractionated ownership of Indian lands is a problem that not
only threatens the administrative ability of the BLA, it makes utili-
zation of the lands very difficult and sometimes impossible. Exhibit
C is an example of an attempt to consolidate several parcels under
the pilot project. To make this a viable unit, it is time to take this
consolidation attempt one step further and acquire those fractional
interests greater than 2 percent.

There are only a few residential leases on allotted lands in Lac
du Flambeau. allotment land base has some choice lake shore,
but is predominantly forested back land and undeveloped. To re-
coup proceeds from these inherited land interests, as outlined in
the pilot project appropriation language, may be far reaching. For
example, the Bureau acquiring an 80-acre allotment from 12 heirs
representing 1 percent total undivided interest in the parcel gen-
erates zero income. The number of heirs are still too numerous to
tgrﬂ the required approval for a lease, and any damages received

om a right-of-way may have been waived or already disbursed.

Under the forest management plan, the next timber sale and im-
provement project is not anticipated for another 10 years. If the
parcel is not generating income, how and when will income be gen-
erated? It is not clear, nor has the tribe been consulted on how to
address the economics of these acquisitions.

Another concern we have is the time period of these title trans-
fers to the tribe. It is not clear whether this process will take days,
months, or years. Other areas of encoun dilemmas have been
in the transition of payments to tribal members, confusion when
payments would be received by members, denial of certain land
payments, breakdown in communication and consultation with the
l'.:;i] , and the regression to the old method of processing land
sales.
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Under Public Law 93-638, the tribe currently contracts certain
real estate functions of the BIA. Our land management program
currently has a staff of three that provides real estate services and
routinely prepares and processes trust and fee title conveyances.
The knowledge and administrative experience of our department
has positioned the tribe to administer the consolidation pilot pro-
gram.

The tribe supports the consolidation pilot project and ree-
ommends funds ge appropriated in fiscal year 2000 to continue the
project's objectives in reducing fractionation of Indian lands. The
tribe strongly urges that new allocation language and criteria for
the pilot project allow tribal governments the authority to admin-
ister the program—in addition, acquire interest greater than 2 per-
cent within a designated time, and allow Indian individual land-
owners acquisitions for consolidation concurrent with tribal land
use plans and acquisition tplmrm. thereby creatinig greater opportu-
nities in land utilization for new housing development, economic
development, and enhancement and management of their natural
resources,

In conclusion, on behalf of the tribe, I appreciate the time of the
chairman and the members of the committee to allow us to express
our concerns and recommendations regarding the pilot project.

[Remarks given in Native tongue.]

[Prepared statement of Ms. Poupart appears in appendix.]

The CHAIRMAN, Thank you very much.

Mr. Black Bear.

STATEMENT OF BEN BLACK BEAR, EXECUTIVE DIRECTOR,
TRIBAL LAND ENTERPRISE, ROSEBUD, 8D

Mr. Brack BEeAR. Thank you, Honorable Chairman Ben
Nighthorse Campbell and the members of the Senate committee. I
also bring greetings from the tribal chairman to the House Re-
sources Committee as well. I have a written statement that I have
submitted.

My name is Ben Black Bear. I am the executive director of Tribal
Land Enterprise.

The honorable chairman, Senator Ben Nighthorse Campbell, and
I have something in common. We are both mentioned in a book
that just came out called “Little Big Horn Remembered”. I feel
ﬁ‘eat tﬁ honored to have been included in there with Senator

ighthorse Campbell.

asically, what I want to say—first of all, I brought with me the
acting chairman of Tribal Land Enterprise, Ed Charging Elk, who
is sitting back here. [ would like to request that we be given the
opportunity to submit additional testimony.

he CHAIRMAN. We normally extend tﬁe comment period for 2

Mr. BLACK BEAR. So my comments are pretty much limited. Trib-
al Land Enterprise—I guess we are in the same business as the
legislation and the amendment is attempting to do, and that is to

uce the fractionation problem on the reservations. On the Rose-
bud Reservation, we have TLE, which is a subordinate organization
of the Rosebud Sioux Tribe, and we have been in existence for 56
years now. We have been reducing the problem of fractionation on
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the Rosebud Reservation. If we continue at the same rate at which
we are going right now, without any change at all, it will take us
an estimated 22 years and about $43 million to eliminate the frac-
tionation problem.

We have submitted some attachments to our testimony that give
you some figures within the last 3 years about our acquisition of
fractionated interest. In there we do indicate some of the 2 percent
lands, which is one of our priorities. It is not the only priority, but
it is one of our priorities to buy out less than 2 Eircent ownership
from elders. I tﬁmk the priority is to purchase from elders in the
tribe. Incidentally, we also purchase from anybody who has
fractionated interest, not just tribal members.

One of the points I would like to make—the issue of the escheat
in the 2 percent—like I said, TLE has been dealing with that with-
out having to do that [escheat]. When the original legislation was
proposed in 1983, we submitted some comments indicating that we
are taking care of that particular problem and the escheat provi-
sion was not necessary because we felt that it was not just an eco-
nomic issue. With a lot of our people there are other issues that
are sort of important. The attachment to the land—it does not mat-
ter how small the fractionated interest is—the fact that they own
interest on the reservation sort of gives them a tie to the reserva-
tion. They may be scattered all over the Nation, but they always
have a tie to the reservation because of the fact that they own
something on the reservation.

We take those kinds of things into consideration, 20 we make an
effort to deal with it on a person-to-person or peopie level. I concur
with Poncho Bigby in that it is a people issue to us. To those of
us who are on the ground, on the reservation, it is a people issue,
We have heard the Assistant Secretary's testimony earlier and feel
that there was a lot of emphasis on the governmental as and
on the economic aspect. To us from the reservation, it is a lot more
than that. It is a people issue. That is the emphasis I would like
to make.

In our case, Tribal Land Enterprise has been dealing with it for
many years and has dealt with it as a people issue. The organiza-
tion is a tailor-made organization to the reservation dealing with
the problem of fractionation.

I submit that and again I would like to submit additional com-
ment later on.

Thank you.

[Prepared statement of Mr. Black Bear appears in appendix.]

The CHAIRMAN. Thank you.

We will finish up with Ms. Atcitty.

STATEMENT OF SHENAN R. ATCITTY, ESQUIRE, NORDHAUS,
HALTOM, TAYLOR, TARADASH AND FRYE, LLP, WASHING-
TON, DC, ON BEHALF OF SHII SHI KEYAH ASSOCIATION

Ms. ArciTry. Good morning, Mr. Chairman and Mr. Vice Chair-
man. Thank you for the opportunity to testify before you today.

My name is Shenan Atcitty. ] am an attorney with the Nordhaus
Law Firm in Washington, DC. We are general counsel to the Shii
Shi Keyah Allottees Association, which 1s the premier organization
representing Navajo allottees.
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The Shii Shi Keyah Allottees Association supports S. 1315 and
appreciates Senator Bingaman's efforts and his attempt to address
some of the issues concerning the Navajo allottees. The member-
ship is scattered throughout the four corners region. Mainly this
bill addresses the issues in the New Mexico portion of the Navajo
allottments.

Although the allottees own the beneficial interest to the minerals
underlying their properties, for years they have been prevented
from realizing the benefits of their lands. One problem has been
the failed allotment policy by the Federal Government. The second
problem has been the deliberate actions of the Federal Government
to prevent the allottees from realizing the property rights they
should have had under these allotments.

Like many tribes and tribal peoples in this country, the Navajo
allottees and the Navajo people’s ﬁistu is a sad one, but it has
to be recognized and acknowledged. In the 1860's, our people were
living on our lands peacefully before the U.S. Army began war on
our people, herded our people, and forced us on a long walk to a
desolate area of the country in southern New Mexico. We were in-
carcerate there for years. After accepting the terms of a treaty with
the United States, we returned back to portions of our original
homeland.

Unfortunately, some of the Navajos who resided on their original
territory were not included in the newly established reservation
boundaries. They experienced an encroachment and were threat-
ened by the non-Indian settlers who wanted their land and their
resources.

As a result, the Federal Government expanded the territory of
the Navajo Reservation to include the areas where these Navajos
were residing. Consistent with the allotment policies in the early
1900’s, the Federal Government immediately began allotting those
lands out to the individual Navajos. Before the allotment process
was complete, the reservation was reopened and the surplus lands
riut allotted were restored to the public domain for non-Indian set-
tlement.

And to add insult to injury, the Federal Government immediately
claimed ownership to the allottees’ minerals. We believe that this
was an illegal claim of ownership, that the relevant statutes did
not authorize the claim to those minerals. However, the Federal
Government did do so and made leases with companies on Navajo
lands for coal, uranium, oil, and . The proceeds or royalties of
those leases were exclusively paidg:s the Federal Government and
the State government.

The Navajos were often forced to move off their lands in favor
of the exploration. These people eventually filed lawsuits against
the United States and ultimately prevailed in their litigation. So
even after years and years of fighting against policies and actions
of the United States, the allottees are still facing barriers in realiz-
ing the economic benefits of their lands. Ironically, this area is one
of the wealthiest in natural resources on this continent. It sits on
the San Juan Basin and yields enormous wealth to non-Indian
m%;;fnjes, the State, and the Federal Government.

ough S. 1315, the allottees are seeking to get some measure
of economic benefit from their land. We feel strongly that the grad-



62

uated approach, as set forth by Senator Bingaman, be respected
and be honored by Congress and be allowed to go forward. We ne-
Egtiated these provisions with Senator Bingaman for a year and we

lieve it gives respect and accord to Navajo values of avoiding con-
flicts, and creating harmony among the families. We do not see this
as an ultimate, permanent solution. We see this as a temporary
one that will allow these properties to be developed and the pro-
ceeds to rightfully return to the Navajo owners.

Furthermore, we are exploring options with Senator Bingaman
on a family trust concept, which would allow the families to create
a trust to ge administered by a competent financial trustee to make
decisions on behalf of the trust, for the benefit of the ple. We
will be seeking more input from Senator Bingaman and from finan-
cial institutions on this concept.

In closing, I would just like to point out that the time is now for
the I.]'nitn‘:‘:ig States to end its aEFressian against Navajo allottees
and to begin working cooperatively to address the important issues
that are facing them.

1 also request that my statement be included in the record.

The CHAIRMAN. Without objection, your prepared statement will
appear in the record.

repared statement of Ms. Atcitty appears in appendix.]

The CHAIRMAN. Thank you.

Before I ask a couple of questions, I would like to tell this panel
that to my knowledge nobody on this committee has ever justified
the poor treatment the U.S. Government gave toward Indian peo-
ple in their historic relationship. In fact, Senator Inouye and I and
a number of other members of the Senate have spent a good deal
of time trying to rectify it as well as we can, knowing full well that
we cannot put everything back together the way it was in pre-colo-
nial times. But I know sometimes Indian geople come in here to
testify and are justifiably very upset, and they often see everybodi
back here as the enemy. But there are a number of us who wor
very, very hard for Indgan people, and two of us are sitting right
here. I want you to know that.

I want to also ask everybody on the panel, Have you read the
bill? You know on page 21, lines 17 through 22, under section 218.

It is the policy of the United States to encourage and assist the consolidation of
land ewnership through transactions invelving individual Indians in a manner con-
sistent with the policy of maintaining trust of allotted lands.

Ms. Poupart, how do you consolidate land owned by dozens, if not
hundreds, of people unless you do work with the individuals, some-
how? I know, too, that Indian people do not always agree on a piece
of land. One may want to plow it up and put a pasture in or raise
hay, and another may think that is an absolute sacrilege because
their religious beliefs might be that you do not touch that land.

The Bureau testified that in this pilot project they did not seem
to have problems with the in-:!i"."i-:iuﬂi1 owners of the land, it seemed
to be ﬂawinfnpretty well.

Did you have much disagreements about what the future land
use might be under this consolidation ;) might be?

Ms. Pourart. We did have some eeﬂﬁack from the individual
members that inquired about the pilot project. Their concerns are,
Do we sell, or—
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The CHAIRMAN. Were they concerned about whether they were
going to get paid? Or what the future use of the land may be?

Ms. PoupART. The future use was the concern of some individ-
uals.

The CHAIRMAN. How did you handle that?

Ms. POUPART. We explained to them that development would not
occur, hypothetically speaking, if development were to occur that
we were going to develop the area within a land-use plan and the
pe’?ile or the tribe have the opportunity to comment on that plan.

e CHAIRMAN. Mr. Black Bear, vou have had a lot of experience
with that. Did you find this a problem in the many instances you
have worked with this?

Mr. BLack BEAR. I do not recall any particular problem in terms
of acquiring the land. I think one of the expressions that we keep
hearing is that even though TLE provides the opportunity for indi-
vidual members to consolidate their fractionated land holdings—
and they do have the opportunity to do that through the program—
one of the things that we usually hear is that they would also like
to get the land assignment—where the tribe owns the land and it
just gets assigned to them. There have been expressions that they
woulﬁ like to get the land exchanged as allotted land, sort of like
trust deed acquisition.

That is one of the expressions we get from individual landowners
who have fractional interest. They want to consolidate their hold-
ings in allotted status, I guess.

%‘Ehe CHAIRMAN. Mr. Black Bear, we have tried these pilot pro-
grams and they seem to be working well—at least generally, with
a few minor glitches—what criteria should the Department use in
deciding Whilﬁ'l tribe should receive funding for land consolidation?
There are a lot of tribes that may be interested in this.

Mr. BLack BEAR, One of the thoughts we had was that if there
are tribes that are able to deal with the fractionation problem and
have made attempts—] guess—and in consultation with the
tribes—] guess that is one of the points I wanted to emphasize
also. It is important to consult with the tribes and the people out
there who are being directly affected.

1 think groups like that would benefit greatly.

The CHAIRMAN. You probably know one of the problems we
face—and certainly the gureau faces, too—is that they deal with
the elected representatives of the tribe, which are generally the
tribal eouneil—but many times the people who elected that tribal
council then find themselves in disagreement with the very people
they elected. When we try to make something fit, in negotiating
with the tribal councils, we end up with a backlash from individ-
uals within the tribe because we did not listen to them. So it
makes it very difficult for us and for the Bureau.

Mr. Brack BEAR. Yes; [ understand that.

The CHAIRMAN. I might alse mention—thank you for mentioning
that book by Herman Viola—the groundbreaking for the Indian
memorial at the battlefield is going to take place November 11, just
next week. I wasn't sure if you were aware of that.

Mr. Brack BEar. No; I was not aware of that. Wonderful. Thank
you.
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The CHAIRMAN, The bill was passed 10 years ago, and Senator
Inouye and I both worked very hard on that bill. It was a long time
in coming—getting the designs and support of the tribe and so on.
But you might be interested in attending that groundbreaking
event.

Mr. BLaCK BEAR. Yes; thank you, Mr. Chairman.

The CHAIRMAN., Mr. Bighby, as near as I can tell in listening to
both Assistant Secretary Gover and Ms. Poupart, they are trying
to deal with individuals—with ﬁoﬂe’ as you mention it.

How would you make this a better bill so that we deal with peo-
ple. You seem to be opposed to the bill if we are dealing with tribes
as opposed to individual people. Please clarify that and tell me how
we deal more with individual people's concerns in this bill.

Mr. Bicey. Thank you, Mr, Chairman. I was hoping that I could
expound on that comment.

Fort Belknap has had a land acquisition program now since the
mid-1930's. It has been a very successful program, a revolving cred-
it program where we borrow money from the U.S. Government and
then repay it. Fort Belknap is one of the few tribes in the Nation
that has a viable revolving credit program.

If this Congress were able to appropriate sufficient money, then
we can expand our program as it was envisioned to include individ-
ual acquisition. At the present time, if I am the owner of a undi-
vided interest, and I wish to consolidate in a tract of land, I have
no place to go for financing. So out of desperation, people will sell
to the Bureau. They will sell to the Bureau. They will sell to the
tribe. They will sell to anybody who has the money to buy from
them.

That is my objection to the Bureau program. They are creating
a sale process to where they are the only buyer. There are no op-
tions for the individual. In 1994, we have Fort Belknap's alter-
native to the Ada Deer, which was incorporated into the draft bill
by the Indian Land Working Group to provide for a mechanism for
individuals to consolidate with a loan and a grant process. That is
my objection to the Bureau process.

The CHAIRMAN. So basiecally you are saying that we should a
propriate money to loan to individuals to buy out the other individ-
uals. Is that correct?

Mr. BIGBY. Yes; as part of the process. I will provide you with
our alternative so that you can see that it is a two-pronged ap-
proach, both tribal and individual consolidation.

The CHAIRMAN. Senator Inouye, while I mull that around a little
bit, do you have any questions?

Senator INOUYE. Before I ask, I just want to make a comment.
In order to get a meaningful amount appropriated for such a good
purpose, we would have to convince the appropriators. And the
record of this century would indicate that this Congress has never
been generous when it comes to appropriating for Indian country.
I can assure you that we here sitting here have tried our very, very
best to get whatever we can. But at this time, if the success of the
program depends upon large amounts of funding, then I think we
are climbing up the wrong tree.
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If there are not appropriate, meaningful amounts of money, how
would you suggest the Secretary prioritize the allocation among
tribes and individuals?

Mr. Racine, I believe you spoke of meaningful funds also.

Mr. RaciNg. The statistics are available, 1 guess, as to where the

roblem is most prevalent. It appears right now the reason that the
R‘[idwest and Great Lakes Region was ciusen is because they have
the oldest allotments. But I also think that we also must look at
the percentage of allocation within any given reservation as an op-
tion to look at as one of the alternatives.

As an example, when after allotment on the Blackfeet Reserva-
tion, there was only 360,000 acres of land retained in the name of
the tribe and the rest of the 1.5 million acres was put into allot-
ment. So the allotment ownership of that reservation is far greater
than it was on other reservations. That is a consideration. What
percentsge of your reservation was allotted? In the Midwest, on
some reservations the whole reservation was allotted, and certainly
that should be a priority. On other reservations, a minute portion—
less than a third—was in the allotment status.

So there are a number of equations to be built, but I think the
percentage of allotment is one of those that should be considered.

Senator INOUYE. Mr. Bigby, do you agree with that?

Mr. BigBY. To a degree, Mr. E'za{rman. Also, the viability of ex-
isting programs. If something is working, why not assist that pro-
gram to work? In many cases, tribes have many viable acquisition
programs, exchange programs that they have developed that meet
the needs of their people. Throughout Indian country you have trib-
al initiatives, and initiatives that are working.

All we need is the support that is already there. There are al-
ready appropriation laws on the books. The Indian Reorganization
Act authorized appropriations. If Co s were to appropriate that
and work with tribes that have viable programs that are working
and not try to reinvent the wheel all over again. Just strengthen
what is there.

Senator INOUYE. I agree with you. That is why we support self-
government and self-determination. But there is a difference be-
tween authorization and appropriation. Just a few days ago we
were discussing education. The Congress of the United States sev-
eral years ago authorized that each Indian should receive the
equivalent of $6,000 for tribal colleges. They received $2,790, and
that has been the amount all these years. So those are some of the
problems we have, but we are trying our best.

May I ask, Ms. Poupart, when your tribe was elected for the pilot
roject, how long did it take for the Department to provide funds
or this project?

Ms. POUPART. When we first received notice that the tribe was
selected, I would say it was mid-summer, July, and by the time the
pilot project got going it was March.

Senator INOUYE. So 10 months?

Ms. POUPART. Maybe 8 months.

Senator INOUYE. If you were authorized and funded to admin-
ister the project, would you have done it differently? Or would you
have followed the program as set up by the Government?
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Ms. PouPART. We would have worked with the program guide-
lines. We would have liked to have had more input on the develop-
ment of the guidelines.

Senator INOUYE. Should consolidation plans be consistent with
trib.??J plans? Or should individuals be authorized to go on their
own?

Ms. PouPART. I think they should be consistent with tribal plans.
At a local level, the tribes know what is happening. Indivi trib-
al members utilize land differently. Particularly, in our area we
deal with a lot of exercising of our treaty rights issues. So there
are many different factors that need to be considered in these ac-
quisitions.

Senator INOUYE. Mr. Black Bear, you are very proud of your plan
in Rosebud?

Mr. BLAacK BEAR. Yes, Senator.

Senator INOUYE. Why is it that other tribes have not adopted the
plan? They must have studied it. Why does it work there, but ap-
parently not in other places?

Mr. BLacK BEAR. We have gone to meetings and talked about it
with other tribes, especially with the Indian Land Consolidation
Group. Of course, our organization was established about 56 years
a?ui At that time, it was sort of more experimental. We were sort
of feeling our way at that time to establish that organization. It
was very carefully thought out, apparently, because that is what
gives it the staying power. It is unique and well suited for the trust
arena.

Without regard to funding—if there is no additional funding to
be had, for example—TLE did borrow money to sort of accelerate
the acquisition of fractional interest at one time. Over a period of
10 years, I think we borrowed $9 million. That is one of the periph-
eral situations we are dealing with. We are asking the Secretary
of Ag if that loan can be written off. We have been paying on it
for 30 years now, something like that. That was one of the 1ssues.

But apart from gettin,g g!irect funding, those are some of the
issues we need to deal with. In my testimony I also brought out
the issue of the fact that the tribe is dealing with consolidating its
land holdings. One of the issues it deals with is getting consoli-
dated areas that include fee land, which touches on the problem of
putting that fee land into trust in order to consolidate those tribal
areas, That is a very difficult process to get that land into trust.
But that is the way the tribe holds land. In order to consolidate
their land holdings, that process is necessary.

So those kinds of peripheral issues are important to address.
They may not be addressed with the bill here, but those are impor-
tant issues that would enhance the ability of the tribe to manage
its own land and have economic development on these lands.

Senator INOUYE. I suppose you feel strong enough so that your
plan should be provi as an option to other tribes if they wish
to follow it.

Mr. Brack BEAR, If they wish to follow it, yes, certainly. We can
certainly provide that opportunity to tribes. And we have in fact
heeb:; doing that by ing about our organization with other
tribes.

Senator INOUYE. Thank you very much.
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Ms. Ateitty, the administration testimony on the bill recommends
that it be amended to permit leasing based on consent of owners
of a majority interest rather than a sliding scale as proposed by the
Bingaman bill.

If the committee were to amend the bill as proposed by the Ad-
ministration, would you still support it?

Ms. ATcrTTy. No; I am informed l.'gethe allottees that they are ad-
amant that their negotiations with Senator Bingaman be respected.
They strongly believe it is an issue of self-determination and that
iil:': respects the values that are important to the Navajo families in

e area.

Senator INOUYE. You have heard the Secretary say they will not
oppose it if we pass it. ] am one who believes in self-governance
and self-determination. So if that is the way you want it, I be for
it.

Did the idea of the sliding scale come from the people? Or where
did it come from?

Ms. AtcIiTTY. From the people. The initial proposal was modelled
after the Fort Berthold proposal of the simple majority approval.
After a year-long discussion with Senator Bingaman's staff and our
membership, we felt strongly that that approach would not work
for our particular situation.

Senator INOUYE. Mr. Chairman, I have many other guestions [
would like to submit to the Secretary and to the panel, if I may.

The CHAIRMAN. I also have some certainly.

Senator INOUYE. Thank you very much.

Ms. AtciTry. Thank you.

The CHaIRMAN. I thank this panel. You have given us a lot of
food for thought.

Senator Inouye and I not only serve in this capacity, but we are
also on the Appmgriatiuna Committee. Believe me, one thing I
have learned—and I am sure he has before me, since he has been
here longer—is that there is an unspoken couple of laws around
here. One is called the law of possibility and one is called the law
of probability. Sometimes things might be possible, but they are
rrett:.r unlikely. In this day and age, when we talk about additional
oans—as you probably know, the Federal Government is 'fettmg
away more and more from direct loans to any program and going
more toward guaranteed loans—for instance, student loans, agri-
culture loans, and things of that nature. But there may be some-
thing we can look into about trying to find a way we can set up
a process where consortia or groups could borrow money.

y the way, Mr. Bighy, it is pretty difficult to put a process in
ace where we can give individual loans when most Indian people
o not have the collateral to get the loan. There has to be some
waf,r they can get the loans without mnformin%tu a lot of different
collateral that a normal bank would require. But that is certainly
something we will look into.

With that, I thank the group that is here. We will keep the
record open for 2 weeks. If f_v,wl:u.l ave any additional comments, let-
ters of support, or things of that nature you can also include them.

Thank you for appearing. This hearing is adjourned.

[Whereupon, at 11:15 a.m., the committee was adjourned, to re-
convene at the call of the Chair.]
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APPENDIX

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF HOoN. DaniEL K. InouvE, U.S, SENATOR FROM Hawalr,
VicE CHARMAN, COMMITTEE ON INDIAN AFFAIRS

Mr. Chairman, I am pleased to join in welcoming the witnesses who will tes-
E.r-'" t!ihiadmuming on two bills that ndgere; issues related to the fractionation of In-
ian land.

5. 1586, the Indian Land Consolidation Act Amendments of 1999, addresses an
array of issues that stem from more than 100 yvears of failed Federal policies with
respect to Indian lands.

. 1315 addresses one aspect of the fractionated lands ﬁ'ob!em by facilitating the
leasing of oil and on lands allotted to members of the Navajo Nation.

Fully one-fifth of all Indian land in the lower 48 States—about 11 million acres—
has been allotted to individual Indians.

Through the operation of Federal and State law, the ownership of the majority
of this land has become severely fractionated.

The consequences of this fractionation have been and continues to be severe, ad-
verse, and highly detrimental to the interests of Indian landowners.

These fractionated interests have become an increasingly costly and unmanage-
able administrative burden to the Federal Government.

The long sad history of the Indian land allotment policy and its consequences is
]n'e'.lli described in testimony submitted to the committee today. I need not recount
it here.

Suffice it to that, in the 1980's, the Congress twice enacted legislation to con-
solidate existing fractionated interests and slow future fractionation,

Twice, key provisions of that legislation failed to pass constitutional muster, and
what was left has failed to slow the steady increase in the number of fractionated
land interests.

Regrettably, these failed efforts have not only made the problem worse, they have
led to further ill will between many in Indian country and the Bureau of Indian Af-
fairs, whose duty it is to earry out the laws, popular or not, that are passed by Con-

gress,

Despite this history, we—the Con , the administration, tribes and individual

Ll?dialm_mnd ust develop consensus tions for dealing with the fractionation of In-
AN lands.

Without solutions, Indianmpie will continue to realize little or no benefit from
one-fifth of their lands, and gress will continue to spend large amounts of money
on unproductive administrative coats.

I therefore commend the administration for giving this issue a high priority and
for its efforts to date to develop proposals for a legislative solution.

Similarly, I commend the Indian land working group and the inter-tribal agricul-
tural council and others in Indian Country for their effgcrt.s to do the same.

I look forward to working with Chairman Campbell and all parties concerned to
ﬁm?n]:mrkahle, consensus legislation that will finally enable all of us to gain con-

of this issue.

(69)
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13’1;'2 that end, I also commend our colleague, Senator Bingaman, for introducing .

This legislation, which is similar to other bills recently reported kiy this commit-
tee, would facilitate the leasing of allotted land for oil and gas development on the
Navajo Reservation.

The measure reflects a consensus among the allotment landowners as to what lev-
els of consent the;i believe are appropriate to enable a lease to be entered into.

Mr. Chairman, I thank you for calling this hearing, and look forward to discussing
the testimony with the witnesses.

PREPARED STATEMENT OF HON. DaLE E. KiLpEE, U.S. REPRESENTATIVE FROM
MICHIGAN

&6 Good Morning, Mr. Chairman. [t is m_'.ltnjzleasure to join the Senate in this morn-
ing’s joint hearing on Senator Campbells bill amending the Indian Land Consolida-
tion and Representative Tom Udall and Senator Bingaman's bills permitting the
!easir}g of oil and gas rights on Navajo tribal land and allotments. These bills deal
with fractionated ownership of Indian lands.

Mr. Chairman, the complex issue of fractionated ownership of Indian lands is a

result of Federal policy designed to break up tribal lands. Beginning with the pas-
sage of the 1887 General Allotment Act, Congress began enacting laws requiring the
allotment of tribal land to individual Indians. Allotment laws provided 40, 80, and
160 acre tracts to individual Indians. Co g5 stopped the allotment process in
1934, after a loss of millions of acres of tribal lands and hundreds of thousands of
acres that were lost to taxes that Indians did not know they owed.
_ Because of the allotment policy, Indian allotees face the complex problem of own-
ing fractionated interests in allotted land. Today, it is common for hundreds of own-
ers to hold an interest in one tract of land. These owners are heirs of the original
allotment holder whose land can become more fractionated as the number of bene-
ficiaries increases. This means that hundreds of beneficiaries could own shares in
income derived from one tract of land.

Congress has twice attempted to deal with land fractionation by passing the In-
dian Land Consolidation Act and amendments to that act. The focal points of these
measures are the provisions that, upon certain conditions, allow Individual owner-
ship interest of the land to pass or escheat to the tribe, The U.S. Supreme Court
found that these escheat provisions were unconstitutional takings violating the 5th
amendment to the Constitution.

Today, we gather to hear testimony regarding Senator Campbell’s bill that once
mammpﬁ to deal with issue of fractionated interest in lands. No one in the

has introduced a similar bill. I look forward to hearing the testimony and
working with in hopes of crafting a similar measure in the House.

With reg'a.rgoi':l resentative Tom Udall and Senator Bingaman's bills, these
measures permit the leasing of oil and gas rights on Navajo tnbal land and allot-
ments upon the consent of a miﬁed percen interest in the parcel. Con
has enacted laws authorizin Secretary of the Interior to approve oil and gas
leases on the Fort Berthold rvation and this year exten that authority to
include seven tribes in Oklahoma. The MNavajo WNation and others support these
measures and [ will support these measures as well.

Mr. Chairman, that concludes my remarks. Thank you.

PREPARED STATEMENT OF How. JEFF Bivcaman, U5, SENATOR FROM NEW MEXICO

I want to thank Chairman Campbell and Senator [I:I.'D'I.l:j'\'a and Chairman You
and Representative Miller for holding this hearing on 5. 1315. I'd also like to tha
my cosponsors, Senators Hatch, Bennett, McCain, and Domenici and Representative
Tom Udall for taking the lead in the House with the companion bill, HE. 3181,
along with Representatives Hayworth and Cannon.

The problems of fractionated ownership are well known to this committee. Around
the turn of the century, the Federal Government attempted to force Indian people
to assimilate by breaking up traditional tribal lands and allotting parcels of the land
to individual tribal members. In New Mexico, this policy cmwg what is known as
the “checkerboard,” because alternating tracts of land are now owned by individual
Mavajos, the State, the Federal Government, or private landowners. A Navajo allot-
ment was generally 160 acres. Under the allotment stem, the Navajo owner was
granted an undivided interest in the entire parcel. The heirs of the original owner
also inherit an undivided interest, geometncally compounding—or fractionating—
the number of owners of the original 160 acres.
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This allotment policy, coupled with other Federal laws governing Indian land
ownership, land management, and probate, have not served the Navajo people well
during this oantur{. 5. 1315 will help address the problem created by fractionation.

Mr. Chairman, I'd like to take a few minutes to illustrate why legislation 1
am pr:gaain; is needed. If a Navajo was allotted a 160-acre parcel and had four
heirs, the heirs did not inherit 40 acres each when the original owner died. Rather,
each heir inherited a 25-percent undivided interest in the full 160-acre allotment.
Going forward, when the current four owners died, assuming again four heirs each,
16 heirs inherited a 6.25-percent undivided interest in the allotment. The next ﬂi-
arn;:imwnuiﬂ result in 64 heirs each with a 1.5625 percent undivided interest. And
so forth.

What makes this situation so unique is that each heir inherits an undivided inter-
est in the allotment. Over time, individual owners may inherit tiny fractions in
many different allotments. In State, there are about 4,000 individual allotments
covering nearly 700,000 acres. At this point, these 4,000 i'-lmru,ju allotments have a
total of 40,000 listed owners, and the number grows every day. It doesn't take a
Ph.D. in math to figure out what's wrong with this poliey.

In April I held a town meeting with Navajo allottees in Nageezi, New Mexico, a
small chapter house in the Northeast section of the Navajo Heservation. The
allottees talked about the serious problems that fractionated ownership has caused.
Over 100 members of the Navajo Nation came from as far away as Aneth, Utah,
to speak at the meeting. As vou w, the Navajo Nation extends into three States,
Wew Mexico, Arizona and Utah, and there are allottees living in all three States.

Record keeping of individual land ownership has become a nightmare. In many
cases, owners can no longer be located. Also, awnarshi? can be clouded when an
owner dies without a legal will—a commeon situation in Indian country. Some indi-
viduals do not even realize they own one or more of these allotments, n, individ-
vals are surprised to find out that they are an heir to an allotment on another res-
arvation.

At the meeting in Nageezi, | committed to work with the allottees to develop legis-
lation to facilitate oil and gas leasing on allotted lands. This bill, 8. 1315, is the
result of that effort.

We all recognize there are serious problems ing back several decades with BIA's
management of its trust respongibilities for allotted lands in New Mexico. The man-

ment problems were bmuﬁl;t out very Eiaaf:.{ at a joint Senate hearing in March,
e hearing also revealed the extent to which the government's allotment policy
contributed to BIA's current trust management problems.

On the Navajo Reservation, a S-vear pilot prnjﬁct is underway in Farmington,
NM, to try to unravel some of the management problems with allotted Navajo lands.
This project, called the Farmi Indian Minerals Office, or FIMO, is trying to
cut through the m:"il;ﬁe Crea three different Bureaus in the Department of
the Interior, BIA, BLM, and MMS, which share responsibility for management of
allotted lands. The FIMO has worked hard to assist Navajo allottees determine who
their fellow allottees are and what land each allottee owns. | support the efforts of
FIMO. If this legislation is ed, FIMO could accomplish even more on behalf of
the Navajo allottees in the three States.

Over the years, Congress has tried to deal with the problem of fractionated lands,
and has failed every time. The long history of trust management problems is not
going to be corrected quickly. Developing and implementing a_comprehensive solu-
tion is going to take time. The Indian Land Working Group is one of the leaders
in this area and has submitted a proposal for Congress to consider. [ applaud the
efforts of Senators Campbell and Inouye and the members of the Senate Committee
on Indian Affairs, as well as the House Resources Committee, for taking on this
complex issue. Some of the proposals include improve record keeping, probate and
estate planning programs, and new processes for consolidating fractionated lands.
I look forward to working with the committee to craft a comprehensive solution,

While the larger issue of fractionated ownership is being considered by Congress,
I believe it is :;ppmpriaba to consider a swgagap measure to help stimulate near-
term economic development on fractionated Navajo lands. There is an abundance of
oil and gas beneath the Navajo allotments, yet the allottees are unable to benefit
from this wealth because of ederal laws that make it 'l.re;y difficult for Indian
allottees to lease their land. To illustrate, during the last 12 years, 7 million in
leasing bonuses has been paid to the state and Federal Government for leases in
the checkerboard region of New Mexico, while only $27,000 has been paid to owners
of Navajo allotments.

The problem lies in the 1909 Mineral Leasing Act. The act requires all persons
who have an undivided interest in any particular parcel to consent to any lease. In
the case of Navajo allottees, 100 percent of the allottees must consent to a lease of
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their land. Because of the fractionated land problem, obtaining 100 percent consent
is often impossible because many owners cannot be located. Consequently, the Nav-
ajo allottees are precluded from the beneficial use of their land.

This bill will facilitate the leasing of Navajo allotted land for oil and gas develop-
ment. In the case of non-Indians, most States already allow mineral leases with less
than 100 percent consent of the owners as long as all persons who own an interest
receive the benefits from the lease. hg bill simply extends similar benefits to Navajo
allottees. The bill would authorize the Secretary of the Interior to approve an oil
or gas lease connected to Navajo allotted land when less than 100 percent of the
owners consent to such a lease. A similar bill was passed in the 105th Congress to
facilitate mineral leasing of allotted lands on the Fort Berthold Heservation in
Morth Dakota and this year legislation was passed for seven tribes in Oklahoma.

My bill proposes a graded system for approval of oil and gas leases. If there are
10 or fewer owners of an allotment, 100 percent of the owners must consent to a
lease. However, if there are 11 to 50 owners of an allotment, only 80 percent of the
owners need consent. And, with more than 50 owners, 60 percent consent would be

ired. Other mineral leases, such as coal and uranium mining, would still re-
quire consent of 100 percent of the owners,

This system was chosen by the Navajo allottees. They recognize that this
is a hi lt.u.ns:rd than the two previous bills and higher than the administration
or Chairman Campbell ; however [ believe there are different conditions on
each reservation, and we should respect the wishes of the allottees. In my view, it
is a matter of self-determination.

Mr. President, unemployment on the Navajo Reservation now exceeds 50 percent.
The upgﬁunih'ﬁl for economic development on this land are few. It is not appro-
priate for the Federal Government to continue to deprive the legal owners of Navajo
allotted lands the option to develop their land as they choose. This bill is a small
step toward correcting the mistakes of the past and a bigger step toward providing
economic prosperity for future generations of Navajo allottees,

In celebrating American Indian Heritage Month, we should seek to preserve the
Navajo culture by providing economie security for the elderly and economic benefits
for the future generations of Navajo allottees.

I look forward to the testimony of the Shii Shi Keyah Allottees Association. 1 also
ask consent that letters l:l&pomn; 5. 1315 from the Navajo Nation, Governor
Johnson of New Mexico, various oil and gas exploration companies be includ
in the record of the hearing. : : ;

Thank you for this npport‘umt{ to temgve 1 look forward to working with you to
move this legislation forward in the Senate and the House, I'd also like to ask
the two committees’ permission to join you now to listen to the administration’s tes-
timony on the bill.
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THE NAVAJO NATION
ERLTEY A, BROAYE EsTELLE BOWkaN, BEQ
FRETIENT EXECUTIVE DraECToR
WATHINGTON CFPLE
TavLok MK, MD.
WICE FRETDENT

May 18, 1999

The Honorable Jeff Bingaman
United States Senate

703 Hart Senate Office Building
Washington, DC 20510

RE: Pmoposed Bl to Permit the Leasing of Oil and Gas Rights on Certain Lands
in Mew Mexico Hedd in Trust for the Navajo Tribe or Allotted 1o a Member of
the MNavajo Tribe, in any Case in which There Is Consent from a Specified
Percentage Interest in the Parcel of Land under Consideration for Lease

Senator Bingaman:

Thank you for scheduling the April B, 1999 meeting at the Nageezi Chapter. The Navajo
Mation appreciates your interest in the problems faced by Navajo people regarding their
allotted lands in northwestern New Mexico.

The Mavajo Nation suppors your efforts toward solving the problems engendered by
increasingly fractionated interests held by Navajp indiiduals in aliofted lands. We
support the intent of the bill, provided that it is supported by a consensus of MNavajo
individuals that will be affected, In addition, we can support most of the particulars of the
bill, although the Mavajo Nation would reguest some minor revisions to the bill befora it is
introduced, as explained bedow.

Initially, we are concemned whether a consensus of affected Mavajo indriduals support
the proposed bil. The Navajo Nation is concemed that the Shii Shi Keyah Association

oppeses the bil, as indicated in a letier bo you dated March 11, 1959 from the
Association’s attomey, Alan R. Taradash, copy attached. We understand that the Sha Shi
Keyah Association is a respecited omganizzfion comprised of Mavajo individuals
numbering in the thousands.

The approzch suggested by Mr. Taradash, the conveyance of fraclionated interests inlo
family trusts, appears to have much o commend it. However, we are not sura that the

1107 17TH STREET NW 5TE 250 = WASHINGTOM, OC 20036 = 202-775-0393 - 202-TT5-8075 Fax
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family trust apprmach and the approach reflected in the proposed bl are mutually
exclusive, The Mavajo Mation respectfully requests that your office continue to work with
affected Mavajo individuals to assure that the bil reflects the best approach or
combination of approaches to sobva the problems facing those indhiduals, The Mavajp
Mation would be happy to waork with your office in this regard, and stands ready o provide
any assistance your offica may need.

In addition, the Navajo Naticen is very concemed with the effect of section 1(b)3)(A) of the
proposed legislation, which would appear to make the Navajo Mation a party to any lease
of oil and gas rights in allotted fands in which it might own a minority interest. While the
Mavajo Nation has no objection o any minorty interest 4 might hold being leased n
accordance with the provisions of the bill, if that is the approach thet a consensus of
affected Mavajo individuals support, the Navajo Mation must oppose baing mada a party
o any such lease. The Navaje Natlon has very deliberate policies and requirements
regarding terms and conditions in leases to which i is @ party. In the present judicial
cimate, lease terms and condifions can have a profound effect on the sovereignty of an
Indian nafion. Therefore, we must respectfully request that section 1(B)}3) of the bill be
changed to read in its entirety as follows;

{3) EFFECT OF APPROVAL — On approval by the Secretary under
paragraph (1), an ol or gas lease or agreement shall be binding upon each
of tha beneficial cwners that have consented in writing to the leasa or
agreement and upan all other parties to the lease or agreemant and shall
be binding upon the entire undivided interast In the Navajo Indian allotted
land covered under the [ease or agreement.

Finafty, the Mavajo Maticn respectfully requests that all relerences fo the "Navajo Tribe”
be changed to refer to the "Navajo Mation,” and that the reference be deleled in section
1(a}3) to the Mavajo Mation as “including the Alamo, Ramah and Cafioncite bands of
MNavajo Indians.” The term "Navajo Mation” Is the legal name of the Navajo Mation, and by
Mavajo Nation statute Is preferred over the term “Mavajo Tribe." We must object to the
reference to the three bands (but not others) because of the possible negative inference
that there exists some ambiguity as to whether such bands are constituent parts of the
Mavajo Mation. Thare is no such ambiguity now, and we wish to avoid creating any, The
reference can safaly be deleted wilhout causing any uncartainty in the definifion,

Unfortunately, fractionated interests remains a significant problam within the Mavajo
Mation, as we understand & is also within other Indian nations. The Navajo Mation would
Bke to work your office and with other members of Congress on comprahensive, long-
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term solutions 1o this problem. If you have any ouestions, or need additional information,
please contact the Navajo Nation Waghington Office.

Sincerety,

o
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October 22, 1999

The Honorbsls Jeff Bingaman
United States Sesator
00 Hart Seasts Offica
Washingtos, DC 20510-3102

RE: §. 1313 conceming the keasing of oil and gas rights on Nivajo lands

Deear Senarcr Bingarnan

The Stata of Mew Mexico wishet 10 epres its full sapport fior passage of 5. 1315, This - -
bill would permit the lesting of oil xnd gas rights on certsin kunds held in trust for the
Huvajo Mation or allotted 1o & member of the Navajo MNation, in wny case in which there is
consent from & specifiod percentage interest in the parcel of lund under considerstion for
lease. The kill would belp W0 alleviate the problem oil and ge3 opersion encounter in
obsiaining the consent of gl the cwmens of these lunds.

Hew Mexico believes emactment of this bill will greatly aid of end gz operpion in
developing oil and gas resowrces on these lands, which in ssm will bemefit thd Indizn
owmers of the lands wnd the Suste of New Mexico.

We urge prompt passage of this bill
Sancarely,

JASre
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Movember U3, 1999

The Hononbbe Jefl Bingaman
Unsed Soates Senace
Washingron, DC 20510-3102

Re: Sappart for Seaate Bill 1315, Coacerning Ol sad Gas Leasing oa Navajo Allotned
Lands

Diear Senator Bingaman,

The Independent Petralzum Association of America (IPAA) is & narional oi] and gas trade
associstion representing over 8,000 of America's oil and gas producers. IFAA members are
dedscated 1o incressing domestic production thraugh increzsed sccess to public and offshore
lands. The [FAM encournges regulsory and legislative iniuatives which will make federal lunds
moe eompaitive with private leases,

IPAA concwrs with te Independens Pemolnuam Asociation of Moustadn Staes that 51305 15 a
well the aght-out piecs of legislanon that meets the peads of Mavajo Allotiee mineral awners and
has the whele-beamed spproval of the oll and gas industry. [PAA members Jook to Indian lands
as a last reson for odl and gas development. 5.1315 will make the Navajo allotied lasds more

Thank you for your time «nd consideration. W'e apprecise your suppon for the passage of this
legislation in the remaining days of this congressional session.

Sincerely,
=i /::::;%
Ben ). Dillen

Vice President of Pablic Resources
Independent Perroleum Associanion of America
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Angust 20, 1999

The Honorable Jeff Bingaman
703 Hart Senate Office Bldg
Washington, DC 20510-3102
Fax # (202) 224-2852

RE: Sapport for S1315
Dear Senator Bingaman:

Merrion Oil & Gas supports 51315 concerning Oil & Gas Leasing on Navajo
Allotied [ands.

Wclp]lwimmtﬂ'mwgﬁilpuuc-l.
Sincerely,
"{‘-WW

T. Greg Merrion
President

T

&0 Reilly dvermur = Formivgion, New Mezioo 87000 = 305327580 /£ 505-324-3900 (Faz)



9

-, T TS Sove e 837 Domres Covorsde 3003 DT

The Homarshie Jeff Bingaman
United States Senstor
701 Hast Senate Office
Washisgton, DC 20510-3102

Re: 8, 1315 conceming ofl and gas leasing oa Navajo allorsd lands
Diear Senmor Bingaman,

As 3 member of an ol and gas exploration group wrying to explare on and around
Wavaga allotied land, [ applaad your effort 1o make the lessing of allatted land possibie for
the Indisn allomee mmers] owners a3 well a3 the O and Gas Industry. By reducing the
pevcendage of alloftes pgnafures requined 1o obtadn a valid lesse this bill will gresshy
MhpﬂﬂrhmmWﬂhMHMuﬂr

lhn-mﬂl:twih many trall and lange oil compenies here i the Rocky
Maotentain ares who are werking “sround™ allotted land i their various explocation plays.
Thry agroe that passage of this bill would malke it fsasible for them 1o incisde allatted
lands in thex programs,

[ urge you to comtinue to work for prompt pessage of this kel so tha my
exploreton efforts in the San Juan basin can include &s many allosted tracts 1his year as
poszible.

f‘/?’ A

CEOQ, Discovery Exploration Inc
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Independent yoember 02, 1999
_Petroleum
Associglion  The Henorble Jeff Bingaman
DE Uindted States Senator
- 700 Ha Sensie Office Building
_Mountain = waskington, DC 205103102
__States
CFFRCERS & STAYF Re: Support for Seante Bl 1315, Concerning Oil and Gas Leasing on
Navaje Allstied Lands
S s
__""".__. Diear Senatcr Bingeman,
[r——
Bary 4 Lo [PAMS is a non-profit, partisan trade i presenting the intenests of
o . o wmmmmmmﬂwmwm
[ —— Hmﬂmjmummlwmw
"""'h-_ area that includay the states of Wyoming, Colorada, Mew Me & Utah,
[—p—— Mebraakcs, Morth Dakots, South Dakota, Nevada, Arizona, ldaho, Washington,
Py of and Dregon.
T s oy ¢
e e IPAMS wishes ta expres its full suppert for the pasiage of S.1315. Leasing
b statisties ahow & dramatic disparity betwesn the leasing of Indian lands as
prr-nre compared to federnl, state and privats lands W believe this disparity does noi
PR raflect & peefecence by Indiens to mot Jease lands, rather it is the resull of a
et Rt convoluted sysiem of government regulations that has proven to be o deterrent 10
DyE=* e oil and gas industry wnd othes minersl industries. Senste Bill 1315 is n well

thought-cut picce of legislation that meets the needs of Mavajo Allottee mineral
ewreers and has the whole-heasted spproval of (he oil and gas industry.

Thank you for your time and consideration. We appreciale your support for the
passage of this legislation in the remaining days of this Congressional session.

w v A

Mare W, Smith
Director of Lands and Environment
[— [rees an o gl s e Py M

. upenressy mningemiboni i s e o i, sl . s s s e e
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PenwelL ENERGY, INC.

1100 ARCD BLILDRNG
BO0 N MARIENFELD OFF [815) BR3-2504
WIDLAND, TERAS 76701 FAX: (D131 BE3-SE1

Movember 4, 1999

The Honorsble Jeff Bingaman
United States Senstor

707 Han Senate Office Building
Washingica, DC 20510-3102

Re:  Sensle Commibies hearngs on 51315
Dear Senator Bingaman,

Our company hag been engaged in an exploration venture for troe yean (s sn are of New Mexioo
encompassing § great deal of Mevajo alioted lands The complicated and burdensorme |exsing requirements
For these Indinn lands have glven us a greal deal of heariachs, snd have kept the Indians from scoruing
jgreater bemelit from our leating aad explomtion cffors.

I wani, i (hank you For your efforts ta brisg 5. 1315 before commatae. | s o bill that will benefit
explaratbon companics such as ours, but st as impartanty it will benefit the Indisn allotiees. | know for 2
[Cact thad mrany companles fuch 22 our will avedd oll and gas plays which fall oa Indian lands due to the
addad expense, dEfioult terma, and inordinate amount of time imvalved to obiain leaes.

I applaod your effores thus far, and uwige you 1o conlinue to pash for pasiage of 51315
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STATEMENT OF KEVIN GOVER, ASSISTANT SECRETARY FOR INDIAN
AFFAIRS, DEPARTMENT OF THE INTERIOR, BEFORE THE JOINT HEARING
OF THE HOUSE RESOURCES COMMITTEE AND SENATE COMMITTEE ON
INDLAN AFFAIRS, ON 5.1586, THE “INDIAN LAND CONSOLIDATION ACT OF
1993

November 4, 1999

Good moming Chairman Yeung, Chairman Campbell and Members of the Committee, 1am pleased
to appear before you today to provide the Depantment’s views on 5.1586, a bill that will amend the
Indian Land Consolidation Act 1o more fully address the problem of the fractionated ewnership of
Indian lands. Resoiution of this issue is critical to the economic viability of Indian country and the
successful implementation of the Department of the Interior’s ongoing effors 10 implement trust
reform. [ would like to thank the House and Senate Committees and their staffs for the efforts they
have put forth o resolve this complex issue. The fact that this hearing is a joint hearing serves to
underscore the importance of this issue and the commitment of Congress to resalve it,

HISTORY

The origin of the fractionation problem has been documented many times. Although several treaties
provided for the allotment of Indian land, the process became & nationwide policy in 1887 with
ennctment of the General Allotment Act (GAA), The GAA directed that tribal lands be divided into
small parcels and given or “allotted” to individual Indians. The purposs was to accelerate the
civilization of the Indians by making them private landowners and, ultimately, to assimilate them
into society, at large. Many Indians sold their land, but few assimilated into the surmounding non-
Indian communities, resulting in wide-spread homelessness and impoverishment for Indians. By the
19305 it was widely accepted that the GAA had, for the most part, failed. In 1934 Congress, in
Section | of the Indian Reorganization Act, stopped the further allotment of tribal lands. A direct
result of the GAA was the loss of over 100,000,000 acres of land from the Indian trust land bass
between 1887 and 1934, An indirect result was fractionated ownership of land allotments.

As originally envisioned by the drafiers of the GAA, allotments would be held in trust by the United
States for their Indian owners for no more than 25 years. At the end of the 25 years, the land would
e conveyed in fee simple to its Indian owners. Many allottess died during the 25 year trust period,
In addition, it became evident that many allottees comtinued to need federal protection. As o
consequence, Congress enacted limited probate laws and avthorized the President to extend the trust
period for those individuals who were not competent 1o manage their lands. The presumption was,
however, that at some point in the foreseeable future the lands would be conveyed to their Indian
owners free of federal restrictions. As a consequence, Congress did not amend the probate laws even
though it continued to extend the period of trust protection. As individuals died, their property
descended to their heirs as undivided "fractional” interests in the allotment. In other words, if an
Indian owning a 160 acre allotment died and had four heics, the heirs did not inherit 40 acres each.
Rather, they each inherited a 1/4th interest in the entire 160 acre allotment. As the years passed,
fractionation has expanded exponentially to the point where there are hundreds of thousands of tiny
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fractional interesis spread throughout Indian country,

The fractionated ownership of Indian lands is taxing the ability of the Department to administer and
maintain records on Indian lands. Fractionated heirship also threatens the integrity and viability of
the Department'’s trust funds management. The Depariment is charged by statute with maintaining
Federal Indian land records on these hundreds of thousands of fractional interests and with probating
the estates of every Indian individual who owns a fractional interest in an allotment, regardless of
how small that interest may be. The Department alse maintains Individual Indian Money (1IM)
accounts 1o receive, distribute, and account for income received from these fractional interests. In
many cases, the fractions are so small that the cost of sdministering the fractional interests and
maintaining the IIM accounts far exceeds both their value plus any income derived therefrom,

THE INDIAN LAND CONSOLIDATION ACT

In 1984, Congress attempted to address the fractionation problem with passage of the Indian Lend
Consalidation Act (ILCA). The ILCA authorized the buying, selling and trading of fractional
interests but, most importantly, it provided for the escheat to the tribes of land ownership interests
of less than 2 percent. Over 55,000 of the 2 percent-or-less fractional interests escheated since
passage of the ILCA in 1984. However, the problem of fractionation continues 1o worsen and, in
fact, since the Supreme Court declared the current escheat provision unconstitutional in Babhic v,
Youpee, 117 5.Ct. 727 (1997), is accelerating. This is because interests that would have escheated
are now passing to the heirs and further fractionating, and because numerous estates will have to be
reopened in order to revert the 55,000 escheated interests. The costs of maintaining heirship records
and sdministering the land is inordinately expensive for the BIA. Approximately 50 - 75 percent
(533 million) of the BIA's realty budget goes to administering these fractional interests making funds
unavailgble for more productive investments in lands. Other programs such as trust funds
management, forestry, range, transportation, and social services, are likewise adversely impacted.
Utilization and/or conveyance of the fractionated property by the numerous owners is also difficult
because of the need to secure the numerous consents which are required.

ACTIONS BY THE DEFARTMENT

In 1994, my office distributed & consultation package to tribal leaders to address the issue of
fractionation and followed it with a letter to owners of trust and restricted Indian lands. The package
included & proposal in the form of draft legislation and invited comments and suggestions for
alternatives to the concepts contained in the draft legislation, The letter to landowners was senf to
more than 126,000 individuals, The landowners letter described the proposal and included a
questionnaire, More than 12,000 persons, 90 percent of whom reported themselves as members of
federally recognized tribes, responded in writing during 1995, Sixty-five percent (65 percent) of the
respondents in the survey of landowners agreed with the basic concepts of consolidating small
fractional interests in the tribes through an acquisition program and preventing and slowing further
fractionation.

-
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In order for any initiative to have a measurable impact on the fractionated heirship problem, it must
have two major components — first, it must eliminate or consolidate the number of existing fractional
interests and, second, it must prevent or substantially slow future fractionation. 5.1586 accomplishes
both of these objectives. 5. 1586 provides an acquisition fund to eliminate existing fractional
interests and contains limitations on the devise and descent of trust property that will materially siow
the future fractionation of allotied lands. Savings from the cost of probating Indian estates alone
justifies the cost of the acquisition program. The average value of a less than 2 percent fractional
interest in allotted lands on twelve reservations studied by the General Accounting Office (GAQ)
in 1992 was estimated to be less than $200. Comparatively, upon the death of an Indian owner, it
costs the BIA between 51,500 and 52,000 to probate the landowner's estate. Additional costs are
bome by the Depariment’s Office of Hearings and Appeals. In many cases, the simple fact of the
matter is that it will be cheaper to simply acquire the interests than it will be to probate them, allow
them to further fractionate, and to pass them on 1o more heirs, which in tum allows them 10 continue
to fractionate.

FRACTIONATED HEIRSHIP PILOT PROJECT

In FY 1999, the Congress authorized a fractionated heirship pilot project and appropriated $5 million
for that purpose. 34 tribes applied for the pilot. After reviewing the applications and examining
such things as the severity of frectionation on the various reservations, the condition of the probate
and realty records, the availability of appraisal data, and the tribe’s willingness to contribute to the
program, three tribes from Wisconsin were selected: Bad River, Lac Courte Oreilles, and Lac du
Flambeau. All of these reservations have very old (18505 vintage) pre-GAA allotments.
Approximately 85 percent of ALL of the interests on the reservations were less than 2 percent, and
several 80 acre allotments had in excess of 1,000 owners. After meeting with the tribes, establishing

for determining value, how 1o make rapid payment to the landowners, and how o speed
up the deed recording process, the project was initiated in April of this year,

Initially it was anticipated that notices would be sent 10 landowners and advertisements placed in
local newspapers and perhaps notice of the project announced on local radio stations. However, the
opportunity to sell fractiona] interests spread quickly by word of mouth and the BIA has been
inundated with requests 1o sell interests. To date, over 8,000 interests have been purchesed and over
4,000 acres have been returned to the tribes. Over 600 deeds (combining multiple sales of fractional
interests into one document) have been recorded and the need for over 250 probates and new [TV
aceounts have been eliminated, With over $1 million in additional acquisitions currently being
processed, the entire $5 million for the pilot project will likely be used to purchase additional
fractional interests by February 2000. The success of the pilot project demonstrates not only that the
number of fractional interests can be dramatically reduced through an acquisition program, but, more
importantly, that there are significant numbers of individual Indians that are in the market to
woluntarily dispose of these interests,

=3
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ECONOMIC VIABILITY OF INDIAN LAND

8. 1586 addresses one of the most serious ramifications of the fractionated state of Indian land
ownership. Before the Secretary can lease land for purposes such as grazing, drilling, mining or
rights of way, the owners of that land must approve the lease. In some cases under federal law, such
s agriculture, 8 majority in interest of the owners must approve the lease. In others, such as oil and
gas drilling, all owners must approve the lease before it can go forward to the Secretary, With scores
or even hundreds of owners on a single allotment, potential lessees simply find it too burdensome
or costly to locate and obtain the approval of all owners. As a result, land frequently goes unleased
and the owners lose the economic benefit of their property.

5. 1586 would adopt & uniform standard for all leases, rights-of-way, sales of natural resources or
similar transactions regardless of the use to which the property will be put. It would authorize the
Secretary to approve such a transaction if it is supported by the owners of a majority of the inerests
in a parcel of land.

I would also like to bring SEC. 221, REAL ESTATE TRANSACTIONS INVOLVING NON-TRUST
LANDS to your attention. There has been considerable confusion and litigation about whether 25
LLS.C. §177 applies to lands acquired in fiee by Tribes.

The Administration believes that Section 221, as proposed, should be amended to make it clear that
§177 mutomatically aitaches to lands that are purchased in fee by a Tribe if those lands are within the
boundaries of its current reservation. Soch a provision would greatly enhance the federal and tribal
goal, evidenced by statutes such as 25 11.5.C. § 465, of rebuilding the Tribal land bases that were
decimated by the allotment of Tribal lands, We believe that such a provision is consistent with the
goals of the majority of Tribes, who generally are interested in preserving lands within reservation
boundaries in Tribal ownership for the benefit of future generations. The right to sell, morigage or
otherwise dispose of interests in land that are putside of current reservation boundaries without
Congressional or Secretarial approval will better enable Tribes to pursue economic development and

CONCLUSION

In 1997, the Administration submitted a draft bill that was introduced and hearings were held.
Representatives of some of the allottees, principally the Indian Land Working Group, testified on
that bill and also presented their own legislative proposal to Committes staff.

Following the hearing, a meeting was held with Senate Committee staff, the Administration and the
Indian Land Working Group to discuss the two proposals. The Senate Committes staff then took
the comments received at that meeting and drafled 5.15856. The Committes staff has done a
remarkable job in combining the best features of both proposals and are to be commended for their
efforts. There will, no doubt, be concern expressed by some witnesses over the inclusion of an
escheat provision in 5.1586 and emphasis placed on the fact that the Supreme Court has twice ruled

-4-
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that the escheat provisions in the existing version of ILCA are unconstitutional. To that argument
we guote from the final paragraph of the Supreme Court's opinion in Hodel v_frving:

There iz little dowbt that the extreme fractionation of Indian lands is a serious
public problem. It may well be appropriate for the United States to
ameliorate fractionation by means of regulating the descent and devise of
Indian lands. Surely it is permissible for the United States to prevent the
owners of such interests from further subdividing them among future heirs
on pain of escheat. [Citation omitted.] It may be appropriate 1o minimize
further compounding of the problem by abolishing the descent of such
interest by rules of intestacy, thereby forcing the owners to formally designate
&n heir to prevent escheat to the Tribe.

§.1586 was drafted in full awareness of and in response to the quoted language. S, 1586 specifically
addresses defects that rendered the earlier versions of the ILCA unconstitutional. First, it requires
that notice of the amendments be given to the allottees within six months of passage of the
amendments and gives them a minimum of eighteen months to comply with the amendmenis.
Second, it also has liberal provisions of the devise of property and does not totally prohibit the devise
of less than 2 percent interests as the earlier versions of the [LCA did.

The Administration wholeheartedly supports passage of 5.1586. We will submit a list of technical
corrections and relatively minor suggestions to the Committee, shortly. Passage of 5.1586 is, in fact,
imperative if the current trust reform initistive is to succeed. Without & legislative resolution of the
fractionation problem, the ever quickening growth of fractionation will outpace any efforts 1o
implement meaningful trust reform.

Thank you for the opportunity to testify on this imponant piece of legislation. | will be happy to
answer any questions you may have.
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Testimony of Kevin Gover
Assistant Secretary for Indian AfMairs
LS. Department of the Interior
Before the Committee on Indian Affairs
United States Senate
and the
Committee on Resources
United States House of Representatives
Joint Hearing on 5. 1315

November 4, 1999

Good moming Chairman Young, Chairman Campbell and Members of the Committees. Thank you
for the oppartunity to present the views of the Department of the Interior on 5. 1315, a bill to permit
the leasing of oil and gas rights on certain lands held in trust for the Navajo Mation or allotted to a
member of the Navajo Nation, in instances where there is consent from a specified percentage of the
Indian landowners in the parcel of land under consideration for lease. We commend Senator
Bingaman for this legislative initiative to relieve Indian mineral owners of an onerous burden
presently imposed by federal law which impedes Indian minerals from being competitive in the
mining industry,

The Department sees 5. 1315 as a complement to the Department's engoing efforts to deal with the
issue of fractionated ownership of Indian trust and restricted land. We support enactment of 5. 1315
if amended.

BACKGROUND

5. 1315 addresses the problems ereated by a ninety-year old statute, the Act of March 3, 1909 (25
LL5.C. 396) (Act), which requires that the consent of all the owners of a tract of trust or restricted
land be obtained prior to the approval of a mineral lease by the Secretary of the Interior.

Because of peculiarities in federal Indian law, title to trust and restricted allotments made to
individual Indians has become vested in the heirs of the allottees without division of the land. As
each generation passes, their heirs become owners of undivided interests in the allotment. As a
consequence of the 1909 Act’s requirements, that all owners in a tract consent to a mineral lease,
mineral exploration and development firms are less likely to lease Indian lands because of the cost
associated with locating and acquiring the consent of all owners. 'We believe the unintended result
of this requirement is that Indian mineral owners are precluded from fully participating in mineral
exploration and development and thus, precluded from gaining the maximum economic benefit of
their trust lands,

During the 105* Congress and in the first session of this Congress, the Department has provided
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testimony and letters of support for similar legislation that authorized mineral leasing of certain trust
and restricted lands when the consenting mineral owners represented a majority interest in the tract.
Those federal statwtes, Public Laws 105-188 and 106-67, provided majority interest lease authority
far members of the Fort Berthold Tribe and several Tribes in western Oklahoma.

ANALYSIS OF S. 1315

Our proposed amendments suggest revision of 5. 1315 to make it consistent with the relief accorded
oiher restricted and trust mineral owners of the Fort Berthold Tribes and the western Oklahoma
Tribes; that of leasing awthority when the consenting landowners hold a majority interest in the tract.
We believe that this formula provides a realistic and practical approach to the leasing of trust and
restricted lands in the competitive mineral markets.

The formula provided in Section

b the Secretary (1) In Gengral and Mﬁmﬂmlﬁ Smﬂmll approval of Navajo
allotted lands upon a sliding scale based upon the number of Indian owners in a parce] of land.
According to this subsection, if there are 10 or fewer owners, 100 percent of the owners must
consent 1o the lease; if there are more than 10 landowners, but fewer than 51, the lessee must obtain
80 percent of the landowners consent; if there are 51 or more, then the lessee must obtain 60 percent
of the owners consent. In some circumstances the sliding scale formula set forth in 5. 1315 would
not adequately relieve the problem 5. 1315 socks to cradicate. Furthermore, under each prong of this
formula, an accurate count of the landowners would be required when a lease is approved to defieal
the potential for legal challenges to the leasing authority. This requirement is relatively impractical
in that notice to the Bureau of Indian AfTairs of the death of an undivided interest owner iz often
months, and sometimes years, afler the fact. Finally, under each prong of the formula, landowners
who represent a minority interest in the pareel could frustrate the desires of landowners holding the
majority interest in the parcel to lease their mineral rights. Lease acquisition costs would remain
unacceptably high and as the number of fractional owners increases, within a generation or fwo, any
beneficial effects of this legisiation will become, like its predecessor, the Act, invalid.

We propose that subsections (b} Approval by the Secrefary (1) In Genergl and (2) Perceniage
Interest be deleted in their entirety and the following language be added in lieu thereof, "The
Secretary of the Interior may approve any mineral lease affecting individually owned Mavajo Indian
allotted land if the owners of a majority interest in the trust or restricted land consent to the mineral
lease and the Secretary determines that approval of the lease is in the best interest of the Indian
owners.”

CONCLUSION

We applaud Senator Bingaman's efforts to remove the impediments which currently prevent owners
of Indian trust lands from realizing the maximum economic benefits of their lands. We suggest that

.2-
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the standard of requiring consent of those holding over 50 percent of all interest in the parcel,
regardiess of the number of owners, be applied here and on all allotted Indian lands. A simple
majority would be fair and manageable. Finally, given the fact that the Navajo landowners are not
the only Mative Americans losing opportunities as a result of the Act, we ask that future legislation
look at the broader picture that would include all Tribes who have allotted lands. 'We also urge
passage of 5. 1586, the Indian Land Consolidation Act amendments to help stop the problem of
continued fractionation and the constraints this imposes on tribal economic development.

This concludes my prepared statement. We look forward to working with the Committee to amend
the language of 5. 1315, 1 will be happy to answer any questions you may have.

3-
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Intertribal Agriculture Council

100 Morth 27th Street, Suite 500, Billings. Montana 59101-2054 {406} 259-3525 |
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Mr. Chairman, | am Ross Racine; Director of Programs for the Intertribal
Agriculture Council located in Billings, Montana. [ am an enrolled member of
the Blackfeet Tribe; Browning, Montana and one of eleven expected heirs to my
parents trust land. The address of fractionated heirship land is about to effect me

personally as my father is 72 years old.

This testimony is submitted by the Intertribal Agriculture Council, an
organization of dues paying member Tribes who together control aver 80 percent
of the 56 million acres in trust by the United States for Indian people.
Founded by 84 Tribes in 1987 to promote improvement in Native American and
Alaskan Native agriculture, 'I."thﬂl: is governed by a Board of Directors elected
by the Tribes from each of the twelve regions of Indian Country reflecting the
diverse character of Indian Agriculture. Our main purpose in the IAC is to
promote the Indian use of Indian resources for the betterment of Indian people.

On behalf of the Tribes we serve, we appreciate the opportunity to provide
testimony on 5. 1586 “Indian Land Cmmolﬂhm Act Amendments of 1999.° We
have to commend those who attempt to create solutions to the problem of
fractionated interest land ownership. However, true and workable solutions
must come from those closest to the problem, the Indian Land Owners and their
respective Tribal Governments.

The BIA has been engaged, before and since the enactment of the Indian Land
Consolidation Act of 1983, in attempting to develop plans to address the problem
of fractionated title to Indian trust allotments or, in Oklahoma, restricted fee
patents. The problem was recognized as early as 1910 when Congress enacted a
statute to authorize Indians to write wills to control the devise of their trust
allotments, provide for the descent of such trust properties in the event of
intestacy, and provide for probate of trust estates.

The problem was discussed in the Meriam Report commissioned in 1928; was

mi.nim-]lg addressed in the Indian Reorganization Act of 1934; and was not

again addressed until the 97th Congress in 1983 with enactment of the Indian

Land Consolidation Act. Significant amendments were adopted in the 95th

Emfrﬁa following extensive hearings by the Senate Select Committee on Indian
rs.
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The Indian Land Consolidation Act was a major step forward in recognizing the
rights of Tribes to adopt codes of law to regulate inheritable interests in Indian
owned land within reservations, authorizing establishment of land consolidation
plans with concomitant authority to sell or trade tribal lands for land
consolidation purposes, establishing certain rights of Tribes to purchase
fractional interests in trust or restri lands to consolidate titles, and extending
rm provisions of the Indian Reorganization Act to Tribes not covered by that
ct.

To prevent devise or descent of minimal fractional interests in trust or restricted

believed to be of little or no monetary value, ILCA provided for escheat to
a Tribe of any fractional interest in a parcel of land that constituted less than 2
percent of the title interest in the land unless it could be shown that such
property interest was capable of generating income. Tribes were authorized to
override or this escheat provision through adoption of their own code
and many di T‘I-.eo:d{mhicﬁm being that fractionation below the 2 percent
interest would not be L

The IAC Board of Directors, on advice of counsel and legislative contacts, has
voted to support the BIA effort to have hearings and introduce legislation on

i irship because the Congress and administration are agreeable to
d with this issue and recommending funding - a situation with has not
existed in the recent past.

The problem of fractionated hiership land has been compounded since the
of the Indian Land idation Act by the failure of the Bureau of
'mﬁﬂlhhftﬂlyimpkmtreguhﬁumfmt{utﬁct The failure to develop
regulations and procedures has prevented any h'fbtll.;{ Iﬂ".‘ﬁaéid land
consolidation plans from being approved since p . Any
authorization or tof p enabling the Government to
purchase property within the exterior aries of Indian Reservations must be
put on immediate hold until the Department of Interior develops the necessary
regulations for the ILCA and PL. 103-177 “Indian Agricultural Resources
Management Act of 1993.”

The “Indian Agricultural Resources Management Act” is included here because

within that law is the provision izing Tribal Government authority in the
deve! and passage of law defining what determines “majority interest”
and taking action to directly address ted interests. This law specifically

identifies Tribal Government authority in determination of land use, resource
wmwmwmdmmmwlm
in leasing and permitting. ations and implementation of PL. 103-177 must
take place prior to passage of another law which may conflict with established
law.

Ownership of lands within established reservations should be a right reserved to
Tribal Governments, any Indian owner of property, or any descendent of an
Indian landowner within the confines of the respective reservation. To authorize
the purchase of land by the Department of Interior diminishes the right of Tribes,
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Indian landowners or their descendents and puts Tribes and Indians in unfair
competition with the Federal Government. Direct federal ownership also raises
conflicting issues with Tribal Government authorities where federally-owned
land falls under Tribal jurisdiction. The opportunity for first right of

must be the priority consideration of any legislation addressing consolidation.

Bureau of Indian Affairs Credit programs, as well as USDA Indian Land
Consolidation lending programs were never funded to the authorized limits,
which severely limited the ability of Tribes and Indian landowners to utilize
these ams for their intended purposes. Most attempts at borrowing, by
owners of small fractions of heirship lands, were discouraged or turned down
because the loans did not cash flow. Individual landowners are not eligible for
the USDA Indian Land Consolidation loans only Tribal Governments. This
program has been funded at 1.5 million for the last 3 years, an amount one
Tribe could totally obligate in less than one year. Prior to the allowance of the
Department of Interior to purchase Indian land, programs must be put in place
which encourage and enable the rightful owners to consolidate interests. Such
programs include lending available to individual Indians and their
respective Tribes. True idation through purchase will only take place
when the income from the purchased interest is coupled with other income and
applied to a principal in a specified time frame. The rupm;i;;urd\mplanwill
requi:eﬂmprurdimohbuutﬂmﬂllmmafhndiyﬂt eral Government,
which will never in real time be returned to the rightful owner. At present
appropriation levels for the present plan, it would require at least 200 years to
accomplish.

The rcg?;d “SEC. 206. DESCENDENT AND DISTRIBUTION OF TRUST OR
RES'FR] D LANDS; TRIBAL ORDINANCE BARRING NONMEMBERS OF
AN INDIAN TRIBE FROM INHERITANCE BY DEVISE OR DESCENT” is in
direct violation to constitutionally guaranteed right to ownership and the only
government that should be addressing right to inheritance is Tribal Government.

Any proposed corrective action to the problem of fractionated heirship land
should provide all opportunities given to any other landowner of this country.
One such opportunity is the formation of a holding company, co tion,
partnership or other instrument for the purpose of combining and holding trust
tcmpen'_\r interest in a single ownership name. The “Holding Company” would

recognized as a single owner, the tracts treated as single owner tracts and
distribution of income would be made to the “Holding Company.” Individuals
owning interest included in the “Holding Company” would elect representatives
to have authority to enter into leases, riﬂts of ways etc. on behalf of the
“Company” members. Recognition and authorization of such companies would
create more one owner tracts than any purchase program and would not requine
the incurrance of debt.

“Section 218, TRUST AND RESTRICTED LAND TRANSACTIONS" is a positive
step in the encouragement of individual interest owners to consolidate their
interests and will facilitate the administration of such actions in a short time
frame. Today the process of “gift deed” takes on the average three years.
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Owners often get frustrated and give up on the rrm prior to completion
because of the time involved. is section will remove the current time
necessary o complete such transactions and assure completion.

lrl. 1995, a draft bill and su ing language was developed by a informal,

working grou REF:MHME I:fm Umatilla, Fort . Mavajo,
Dgln Turtle Muu.nt.nm. Fort Hall, Coeur D”Alene, Crow, Red Lake, Salish &
Kootenai, and Rosebud) to develop specific alternatives which would allow the
Tribes to choose between several statuatory mechanisms to address fractionated
heirship issues in a manner which protects landowner rights and meets the
cultural concerns of the local community. The bill developed by this unaligned
group address the shortfalls of 5. 1586 while providing no-cost opportunities to
the present owners of the land and allows t };L;rdm.ae of Indian land by the
Federal Government only after a Tribe fails to take corrective actions within a 5
year time frame.

Our approach is to offer significant amendments to the proposed legislation to
lpl'rinh conformity with the views and desires orlrl.dim Cﬁntq, Itis
p::ﬁrleﬁutmTﬁhﬂwu!dlmpl the proposal for direct BIA purchase and
ownership of heirship lands, but other options should be available to Tribes and
landowners which mofe specifically meet the needs of the individual
mmmﬂhf:mddmmm;w constraints “i:e id.entiﬁ;d “ﬂiﬁia[-tuliﬁ MF::re
NECESSA i to come-up with a series tial solutions from
Lhi:hﬁi\ridual Tribes and communities can pick authorized actions to meet
needs.

Many potential solutions have been discussed and concept repared
"l“.'fm working groups. In addition, specific tribal mmg have ag
formally developed and proposed their own solutions to the problems of
fractionated heirship. Any Ieglsllmre proposal must embrace, or at least
authorize, these solutions proposed and developed from within Indian Country.

Following is the overview and legislative proposal of the unaligned working
group:

Introduction
The problem of fractionated heirship is simple:
There is no landowner with ownership rights.

The Federal Government maintains the responsibility as trustee on Indian lands
and has evolved a method of recording and maintaining u:?unl‘.ndlm
Iaﬂds Inl ting to preserve ownership rights, the actions of the federal

lands which have passed to various heirs has resulted in a
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land with a unique and untenable ownership. This unique ownership, referred o
variously as Fractionated Heirship or Undivided Interest, is a Iai!c?:l attempt to
maintain private ownership of land without taking action to specify which tracts
are being inherited. The result is a large number of individuals who have some
undefined ownership rights in a specific tract of land, which they share in
unequal portions with other individuals. Unlike the expected situation, these
various individuals who share ownership are not legally associated in any
manner, which allows associational decision making for the fit of the whole.
By federal action, these individual owners of undivided interests must remain

separate, with individual ownership rights and authorities.

There is no counterpart in this or any past civilization available to use as a model
for administering or utilizing this unique form of ownership. If inherited land
had been partitioned into subdivided tracts these problems would not have
occurred. If the owners wene in some manner an association, so that a method of
decision making was implemented, a democratic system could be put in place
lrd&;gntlenuhmdbﬁhﬂhnhlﬂummﬁtmymddnﬂmnﬁﬂwhnd
was communally by all heirs, a system for administering the land would
become readily ava based on Asian or Oriental precedents, and again
today”s disenfranchised owner would not exist. If the land had remained in
Tribal ownership, no problems faced today would have materialized. Finally, if
the federal t had deferred to an established tribal decision-maki

process for the inheritance of property, the situation would have resolved itse
in traditional tribal channels.

Unfortunately, none of the established methods of dealing with real property
was applied in the case of Indian allotted lands. Instead, the federal government,
in attempting to exert its responsibility as trustee, implemented the heretofore-
unknown process of passing land tracts, in undivided form, to heirs and
descendants as fractionated interests in the whole. When the original allottee of a
160-acre tract of Indian land away, each of his or her heirs inherited an
equal, yet undivided share of the 160 acres. If there were four heirs each would
own a share proportional to 40 acres, bul no method has ever been implemented
to determine which 40 acres is owned by whom. As generations continue to be
replaced, the fractionation of the ownership progresses exponentially.

The Problem Defined

The problems resulting from Fractionated Heirship (AKA Undivided Interest)
can only be successfully addressed if care is taken to separate real problems from
those which may occur but are to the issue, and to separate the causes
of heirship fractionation from of fractionation. This section focuses on
the problems from an Indian viewpoint, rather than a federal or administrative
mh because the BIA has its own working group focusing on internal

Problems resulting from attempts to administer the lands, such as a failed title
plant, are not specifically a result of fractionated heirship, nor do they contribute
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to fractionated heirship - these are factors which are affected by, but are neither
the direct cause nor a direct result of fractionated heirship.

Causes

The causes of the fractionated heirship of millions of acres of Indian-owned lands
can be summarized under three interrelated factors:

|:u'|||'b=|r}r cause cf this prublcm 1.5 the pﬂllq-r ni lh: fedml gqvtmlrmt.. as ?ellcd
out in the Dawes Act and reiterated in various allotment acts, to divide
communally held ancestral lands into small tracts owned by individuals, who
had no cultural history, experience or tradition of private ownership n! real
gmpeny The private ownership of real property, taken for granted in the United

tates is not a globally held concept. Private uwneruh:p of real property
originates, in part, in the English Commaon Law and is uniformly missing from
other cultures, including the aboriginal American cultures. At the time of
allotment, the tribal leaders and individual allottees had no basis for
understanding or addressing these land allotments, and the whalesale loss of
lands to the Indian community, the fractionation and therefore devaluation of the
remaining assets, and the alienation of individuals from their traditional ties to
the land was to be anticipated.

2. Failure of the American Indian culture to adapt: The second causative agent of
the fractionated heirship status of Indian allotted lands is tied to the first, but
reflects the decisions and culture of the Indian community, not the federal
government. This contributor to the problem is the lack of provisions on the part
aof the landowner for the distribution of their assets after their demise, The lack of
a tradition of private ownership resulted in a lack of formal wills or other
conveyance documents, which would have prevented the current situation. This
situation may not have become a problem if left to traditional tribal remedies,
because the established tribal decision making process would have re-allocated
the holdings. However, the allotments were made under federal i , and
therefore the distribution of a decedent”s assets were also on the English
CT::IM l!:tw, not the local law or tribal cultures understood by the affected
INATYIOuas.,

memmmmummﬂmm The third causative agent, is the
failure to take actions available under existing laws to curtail this long

recognized and increasi roblem. Written Hons by early BIA officials
stated the exisling pmbI:q";ts? redicted the Pm*mg criuba mdymmmended
action. Most eloquent among tﬁﬂe was the 1936 report of Commissioner Collier.
However, no meaningful action has been taken to actually reduce this lem
using available authorities. Frocedures, which are available to address this issue
administratively, include:

* Counseling Indian landowners to prepare wills,

+ Megotiating or forcing land partitionments of fractionated tracts,

* Developing a federal probate code,

* Utilizing authorities for land acquisition and sales among surviving heirs,
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* Promoting land exchanges o consolidate holdings,
* Promoting gift deeds to simplify probates in the case of elderly
landowners,

* Developing the regulations necessary to implement laws of escheatment,
* Recognition of mandated land consolidation plans.

The BIA has authority to undertake the above actions, but no effort is ongoing to
deal with this problem, so no forward progress is made.

Effects

A second attribute of this problem, and perhaps the most important of the two in
developing equitable solutions, is the effects on the Indian lands, communities
and owners caused by the hei status. For any solution to be effective it must
mitigate the pmrmg effects Ak m;eﬂmhlﬂéi" effecmi::mhed by ﬁ
working group can be genera into rate Onwners

Effects, Economic Effects, Tribal Homeland Eﬁe:spabwehpmnsf‘ﬁﬂem and
Administrative Effects. These are overlapping in many areas but are discussed

separately for clarity.

1._Ownership Effects: The effects of the fractionated heirship status of Indian
allotted lands is most keenly felt by the individuals who actually own shares in
this land, usually referred h:l as aﬁotled land owners. Owners of fractionated
lands retain little or none of the benefits of ownership usual ltlnbuted tn
landowners in this society. A fractionated owner cannot clearly i or loca

their holdings; cannot make beneficial use of it without the direct in tel‘-
the other owners and the federal government; have no actual equity position in
the land for borrowing or net worth ; cannot directly access the USDA
farm programs on their own behalf; have virtually no direct involvement or
au&mtymlhmgmmterm,umﬁmgmnudb}rﬁnhduﬂ government
on an individual basis; and as stated t 60 years ago, are reduced to the
status of a destitute absentee landlord with minimal returns. Perhaps worst of
all, the mismanagement of this one remaining valuable asset of the Indian
Mations is the one place American society where the phrase “majority rules”
does not apply, and the owners have become embittered and antagonistic
toward the Fedenl trustee who is responsible for the control of “their” lands.

2._Economic Effects: Economic benefits to the landowners and to the community
al large are minimal. Landowners receive small lease payments, proportional to
their ownership share, which are paid by the lessee to the Bureau of Indian
Affairs and redistributed throu Trtlsu.r'_r to the individual landowners,

Because the lease income is divided a many separate owners, even lease
rates well over ranedhlmmmtmh meaningful income to the owners,
These Treasury while small, are also the primary reason people in nearby

communities mistakenly believe that Indian people are subsidized in some
unique fashion by the federal government. The ownership shares are also
worthless as collateral for loans or mortgages.
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The value of products produced from the land accrue to the lessee, frequently a
non-resident of the reservation, and those funds are not available to build the
reservation economic base. In short, the leasing of these millions of acres of
fractionated lands makes little or no contribution to the economy of the local
community. In off-reservation rural areas, income from the land has been the
basis for developing thriving communities based on service, m ising, and

the land assets. In Indian Country, the land has prod none
or these generally accepted contributions to the community, has not ided the
foundation for mmuhiz development, and generally is not contributing to the
development of meaningful reservation economies.

In addition to the absence of a contribution to reservation economies, this
problem diverts funds and resources from other, critical needs. The increasingly
complex administration of Fractionated Heirship lands divert limited resources
from the positive contribution of land management and economic and social
development to custodial monitoring of a continually worsening situation,

Other adverse economic impacts of fractionated heirship lands come from the
billing and collection process utilized by the Bureau of Indian Affairs on
fractionated lands under irrigation projects. If a hears:’-ilf tract of land is not
leased, the BIA bills each heirship interest owner the amount of the total
owed for irrigation operation and maintenance for the total tract. If the operation
and maintenance charges are not paid in full on an mualbuis,ﬂ'_ll_ehybmmel
debt against the property which acerues on an annual basis, is process
diminishes the value of the property and further reduces owner income.

3, Tribal Homelands Effects: A la n of the remaining Indian
reservations and restricted Indian mﬁﬁum.mwwfymty,
proclamation and law to provide a homeland, in perpetuity, for Mative
Americans in return for certain concessions of land, mobility and resources.
These homelands were then divided by the trustee and granted to individuals,
with the remainder opened for homesteaders in many areas. Those lands not
homesteaded or retained communally by the Tribe have become fractionated to
the degree that they contribute no benefit to the tribal homeland, and in fact are
less a homeland than a lessee-hold interest, held by non-Indians and
administered by the federal government. The ideals of a homeland wherein the
Tribes continue to reign in their traditional role is completely undercut when the
Tribe and its members can only react to federal non-management of their
dwindling assets because there are no true owners, and they cannot make direct
or beneficial use of their assets.

An additional effect is the impact on the relationship between an individual and
their ancestral roots with the Tribe. In some instances, landowners living away
from the reservation may consider their land holdings, inherited from their
ancestors, as their major family, emotional and cultural tie to their Tribe. The fact
that their holdings are small, fractionated and unidentifiable does not diminish
this tie with their roots, and complicates efforts at solving this problem by taking
or escheating small interests.
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4. Development Effects: Under existing administration, which is generally
limited to open market leasing of surface and sub-surface estates, fractionated
lands are not and cannot be developed to their potential. Most remain in an
undeveloped, grazing state, which generates the least possible return to the
landowners, and does nothing to improve the equity in the land. There is a
strong economic dis-incentive for lessees to dwm these lands because they
cannot retain ownership of the improvements and the lease cost will increase in
subsequent years under the current management. Best case economic
management for a lessee is to conduct the absolute minimum maintenance
required by the terms of the lease, in order to avoid attracting competition
during the next open market bidding process.

Community development is also severely curtailed due to the large quantity of
land which is maintained in marginal development and condition. Rather than
fueling an expanding economy based on retail sales and service delivery, these
marginally productive lands accrue income to off-reservation sources and the
income available within the reservation community is artificially low. Land
development is a primary source of initial income in developing economies, and
Indian reservations have yet to go through this preliminary phase of economic
development commeon to all economies in the world today.

5. Administrative Effects: Land titles and records are generally maintained at the
county level in American communities, however when Indian lands are recorded
the entire process is safeguarded within the BLA. There can be no other single
organ of governmeént, which maintains the quantity, and of individual land
ownership records maintained by the Bureau. Despite experience, which
should be expected to confer some level of expertise, the Bureau Titles and
Records division is the brunt of continuous and expanding criticism from
landowners, Tribes, and branches of the BIA itself. It is not possible to develop a
data maintenance which is completely error- free, especially if human
input, is involved. , due to the vast quantity and financial nature of the
mmmum,maﬁmsmdudtmmulhmmofﬂmﬁd
record errors in a single year. The problem here is not institutional
mﬂwr:tuﬂteuubﬂw’mﬂm y governmental or private sector entity to

carry oul such ove Iming and diverse responsibilities.

Administrative problems are not limited to this single branch. Lease payments
from all sources, including surface, agricultural, commercial, mineral and il and
gas are distributed to the individual landowners based on their individual shares
as currently recorded in the titles section. With the undivided nature of the
ownership, this requires that hundreds of individual federal checks are written
each year for each allotment, many well below the actual administrative cost to
the government of writing the check. Perhaps even more damaging to efforts at
improving governmental efficiency is the requirement that each of the undivided
interest rs be invalved, in some manner, with the leasing or permitting
of their land, no matter how small their share. Rather than using the leasing or
mineral program to advance reservation development, the staff is occupied
processing mass mailings of form letters to thousands of individuals. Few of
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these form letters are actually understood by the landowners, and fewer still are
signed and returned.

Land and resource management functions within the BIA, and in some cases the
Tribe, are similarly tied into ineffective and self-serving communication with
absentee and disinterested landowners rather than resource development and
management to achieve local goals for economic development. Disenfranchised
landowners, receiving contact from the agency on land issues, are generally just
reminded of their own ineffectiveness in exercising any control over the lands
they own.

Constraints
Having listed the above items as important effects of the Fractionated Heirs
status of Indian lands, it is necessary that any proposed solutions actually wo
to reduce those identified problem areas. In addition, the working group has

described seven constraints which they feel must be addressed in any proposed
solution. These are:

1. Recognition and provision for the cultural and emotional ties that Indian
landowners may have to their inherited lands, no matter how small.

2. Equalities of economics, not just the short-term income derived, but also the
long-term equity value of the landowners, as well as the required investments, if
any.

3. The reservation (and former reservations in Oklahoma) as the ancestral
homeland for the members of the Tribe, in perpetuity.

4.ﬂwﬁ5hbofhrdmmmwiuﬂwirlmdsmvdmwmm,whﬂhﬂ
a tribal member at that reservation or not, and the rights of indivi to inherit
lands without regard for their enrollment status,

5. Any solution must reflect the individual cultures and mments of the
individuals Tribes, address their individual methods of resolution, and
advance or maintain tribal sovereignty.

6. Solutions should acknowledge and embrace tribal efforts at solving this

problem, including the development and implementation of tribal inheritance
codes,

7 Finally, and foremost, any solution must protect the constitutionally
guaranteed rights of landowners and ially provide methods for landowners
to utilize their own lands on ﬂwirmm.

LIl L]
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A BILL

To preserve original Indian homelands, reduce fractionated

ownership of Indian allotted lands, protect property rights of
individual Indian land owners and for other purposes -

Be it enacted by the Senale and House of Representatives of the
United Slates of America in Congress assembled,

Section 1. Short Title:

This act may be referred to as "The Indian Land Preservation and Consolidation
Act of 1999,

Seclion 2. Findings.
The Congress finds and declares that -

{1) The United States and Indian Tribes have a government to government
relationship;

(2) There exists an undisputed general trust relationship between the
United States and the Tribes t h which the United States has a trust
responsibility to protect, conserve, and provide for the utilization and
management of Indian lands, consistent with its fiduciary obligation and its
unique relationship with Indian tribes:

(3) In the last century and the early part of this century, the United States
sought to assimilate Indian people into the “mainstream” by allotting tribal lands
to individual tribal members, to eliminate large tribal Idings by treaties,
allotment acts and making tribal land available for homesteading, surplus sales,
and other uses not consistent with its fidudary obligation to Indian people and
its unique relationship with Indian tribes;

(4) During this period and continuing today allotments were removed
from trust by forced fee patent, sale by both the Indian landowners and the
Mmlmhpﬁ&ﬁmduﬁhhiﬂtﬂﬁhﬂtﬂiﬁ.fﬂﬂh&ummd
Tribal treaty lands declared “surplus” and sold by the federal government,
resulting in over 90 million acres of Indian homelands passing out of Indian
hands during the allotment period;

(5) Federal policy has created an ownership of allotted lands whereby
allotted estates are divided on paper, and continued in federal trust without the
benefit of physical partitionment or division so that Fractionation of Indian land
ownership has occurred and continues at an accelerating rate;
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(6) These archaic federal Indian-land policies have hindered the current
policy of self-determination and government to government relationships, and
despite the ge and amendment of the Indian Land Consolidation Act the
number of fractional interest continues to grow; Indian homelands continue to
shrink and the increased growth of unpartitioned interests in trust allotments
makes it unfeasible for most heirs to make practical use of the land themselves;

Section 3. Purposes.
The purposes of this Act are to -

(1) Fulfill the trust relationship of the United States to Tribes and
individual Indians and to promote self-determination by providing for the
resolution of Fractionated Heirship and other land issues in a manner consistent
with Tribal goals and priorities.

(2) Protect the remaining Indian homelands and curtail the passage of
land out of Indian ownership and Tribal jurisdiction.

(3) Authorize and require the Secretary to hkeplﬂi:nemlvin%'&w
consolidation of Indian Land ownership, in a manner consistent with Tribal
goals and priorities.

(4) Recognize the authority of the Tribal Governments to seek and
implement innovative solutions which reflect local needs and cultures.

{5) Provide for the beneficial use of Indian lands by the Indian people who
own those lands.

Section 4. Definitions:
(1) “Indian” means any individual who is recognized as a member by a
Morth American tribe, band, nation, pueblo or other ized group of native

people who are indigenous to the Continental United States,

(2) “Indian Landowner Holding Company” means an tion of
landowners who have formed a reaipmpeﬂyhaldhgmpmywﬁ:hmgeuke

the form of a carporation, partnership or other instrument recognized by
Tribal Government for the purpose of combining and holding trust real property

interests in a single p name.

(3) "Land Consolidation Plan™ means a plan developed through a
documented community based planning process and enacted by the tribal
ﬁ:\remnum, defining land consolidation goals and a means of reducing

tion through gift deed, sale, purchase, and exchange among owners
and for other Indians or tribes.

(4) "Secretary™ means the Secretary of the Interior;

12
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(5) "Tribe" means any Indian tribe, band, nation, pueblo, or other
organized group or community, including any Alaska Native village or regional
tion as in or established pursuant to the Alaska Native Claims
Settlement Act (43 US.C. 1601 et seq.), which is recognized eligible for the special
programs and services provided by the United States to Indians because of their
unigque status as “Indians";

(6) “Tribal Government” means the body that governs the tribe, by
custom, tradition, constitution or governing document;

{7) "Trust or Restricted Land” means a tract of land, all or a portion of the
title to which, is owned by one or more individual Indians or a and is held
in trust for them by the United States or is owned by one or more individual
Indians subject to federal restrictions on alienation.

Title I - Land and Ownership Consolidation
Section 101. Purpose.
The purpose of this section is to:
(1) Prevent the further fractionation of trust allotments;

(2) Consolidate fractionated interests and ownership of those interests into
usable parcels;

(3) Veest title to such parcels in Indian people or the tribes;
(4) Promote Indian self-sufficiency and self-determination;

(5) To enhance the government-to-government relationship between the
tribes and the United States.

Section 102. Tribal Land Consolidation Plan.

Numlﬂmudmgmyaﬂ‘urpmﬂﬁmnﬂaw,mymhe,uﬁngmmughiu
rningbudy may ' adopt a land consolidation plan provi for the sale,
of any tribal lands or interest in lands for the purpose of
ellmmaun und ided fractional interests in Indian trust or restricted lands or
its tribal land holdings; Provided, that -

(1) Except as provided in Section 103 part 3 and Section 401 part 3 of this
Act, the sale price or exchange value received by the tribe for land or interests in

'Deleted Dwith the approval of the Secretary . . [ Most tribal comstitutions requine secretarisl approval, mnd
for those this phase is redundant, For those few tribal constitutions without this specific requirement, this is
in direct conilict and sbridges the established suthorities. However, this approval has boon interproted by
the past Congress as required in order 1o pass funding through the B1A,
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land covered by this section shall be no less than within 10 percent of the fair
market value;

(2) If the tribal land involved in an exchange is of greater or lesser value
Mmmmwmithmmfﬂmmmmtwmmmm
such exchange in order to equalize the values of the property exchanged;

3 Argepmeeda from the sale of land or interests in land or proceeds
received by the tribe to equalize an exchange made pursuant to this section shall
be used exclusively for the purchase of other land or interests in land pursuent to
the Tribal Land Consolidation Plan. Umsmpletim of the land consolidation
project at the local level, any residual shall revert to the tribe,

{4) The Secretary shall maintain a separate trust account for each tribe and
shall release such funds for the purpose of implementing Title 2, section 202 of
this act.

Section 103, Indian Landowner Holding Companies,

In order to maintain ownership shares when desired by the landowners
and still achieve the objective of reducing owners of record and administrative
qua owners of fractionated heirship interests in trust properties are
authorized to form real property holding companies for the purposes of
combining ownership shares into a single ownership for administrative
purposes, while maintaining individual shares in the holdings of the Holding
Company; Provided, that -

(1) Such holding companies may take the form of family trusts.
corporations, pa ips or such other form as may be approved by the Tribal
Government,

(2) The Holding Company shall elect from among its members, a
president, chairman or other leader who shall represent the interests of the
consortium to the Secretary, and who shall have authority to enter into and sign
various land agreements, such as leases, rights of ways, etc. on behalf of the
consortium members.

{3) The Secretary shall hold in trust title to lands or interest in lands held
by such Holding Company, when the ownership shares are held by Indians
eligible to have held in trust. For purposes of applicable [aw, the Secretary
shall identify the Holding Company as a single owner, and the tracts shall be
treated as single ownership lands, Distribution of income or other proceeds from
the land will made directly to the Holding Company.

{4} Tt shall be the ibility of the Holding Company lo maintain its
internal shareholder mﬁ?’r‘:dmn ute land income to its shareholders, and in

all other ways administer its own internal functions as a separate entity and
landowner, in accordance with section 103 paragraph ( 1).
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{5) The Secretary is authorized to transfer title to fractional interests of
individuals directly into holding Company ownership without the need for
appraisal, ﬁ or other conveyance document on the specific written
request of the landowners.

Section 104. Tribal Purchase Option.

When a tribe has adopted a Land Consolidation Plan, that tribe may
purchase, at no less than the fair market value, part or all of the interests in any
tract of trust or restricted land within that tribe”s jurisdiction with the consent of
the owners of such interests. The tribe may purchase all of the interests in such
tract with the consent of the owners of over 50 percent of the undivided interests
in such tract; provided, that-

(1} Any Indian owning any undivided interest, and in actual and
continuous use anrﬁusiono such tract for at least three years preceding the
tribe”s offer to pu , may purchase such tract by matching the tribal offer;

{2) If, at any time following the date of acquisition of such land by an
individual pursuant to this section, such property is offered for sale or a petition
is filed with the Secretary for removal of the property from trust or restricted
shim,ﬂwh-ﬂ:eﬂuﬂhwelﬁﬂdnﬁﬁum the date it is notified of such offer or
petition to acquire such property by paying to the owner the fair market value as
determined by the Secretary;

(3) The tribes shall be eligible for funding through the Acquisition Fund
established in Title II of this Act for all Tribal purchases and exchanges initiated
under this section

Section 105. Individual Co-owner Acquisition Program®,

When prozided for in @ Tribal Land Consolidation Flan, a current ouner of interes! ina
fractionated heirship tract may purchase, af no less than the frir market value, part or all of the
remaining imferests in the fract of trust or restricted land with the consent of the ouwmners of such
interests, and when such purchase will act bo reduce or eliminate the contimeing fractionation of
imterests. Interests purchased under this part may before direct use of the purchaser or to
consolidate holdings for trade or exchange with the Tribal Government or other Indian
landowner; Provided, that -

(1) Any Indian owning any undivided interest, and desiring to purchase additional
interests for purposes of trade or consolidation shall, a3 part of the purchase offer, submit an
Estate Planning document to the proper local authority that prevents further fractionation;

{2 If, at amy time folloting the date of acquisition of such lanl interest by an individual
pursuant to this section, such interest ts offered for sale or @ petition is filed with the Secretmry for
removal of the property from trust or restricted status, the tribe shall have 180 days from the date

¥ Bection 106 and 107 wre slresdy suthorized under exisiing regulstions. These sociions are inchuded bere
nod B0 supercede existing nuthorities, but 1o insure that these options ane not overlooked.
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i i molified of such offer or petition to scquire such inlerest by paying lo the owner the fair
market value a3 deterntined by the Secrelary;

{3) Tribes may sef-up a loangrant to mssist Indian co-oumers to consolidate
holdings. This program dulﬂmﬂuﬁmrhﬂmsﬂm Fund established in Title Il of
this act to establish @ mutoking loan/grant program with a maximum loen qfilﬂmaﬁr
individual and @ maximum matching gramt of $10,000.00 per individual to be wused solely by co-
owners to purchase the interests of other owmers in their jointly oumed tracts, Principal

inferest payments made pursuant bo this part will acerue bo the Acquisition fund af that location.

Section 106. Individual Non-owner Acquisition Program *

When provided for in a Tribal Land Corsolidation Plan, an Indian who is not @ co-owner
in @ Lract muay purchase, at mo less than the farr markel value, interests in bhe tract of trust or
restricted land with the consent of the owners of such interesls in order to eliminate the
Sfractionation of interests. Lands purchesed under this parl muy before direct use of the purchaser
or fo trade or exchange with the Tribal Goverming Body or other [ndign landoumer in order to
consolidate landholdings; Provided, thai-

(1) Any Indian desiring to purchase lands under this act shall, as part of the
purchase offer, submil an Estafe Planning documen! that prevents further fractionation;

(2) If, at any wa the date of acquisition of such Land by an inditvidual
pursuant to this section, such land is offered for sale or a petition is filed with the
Secretary for removal of the property from trust or restricted status, the tribe shall have
180 days from the date it is notified of such or petition to acquire such interest by
paying to the owner the fair market value as determined by the Secrelary;

(3) Tribes may set-up a Loan pragram lo assist Indian people to acquire all the
interests in fractiomated tracts where they currently oun no land interests, or desire to
ire land for the purposes of establishing a base of eperations. This program would
wiilize funding from the Acguisition Fund established in Title Il of this acl with a
maximum loan of $10,000 per individual to purchase all the interesls in fractionated
tracis,

Section 107. Federal Acquisition Program.

Unless the Tribal Government has adopted and implemented a Land
Consolidation Plan as defined in section 103 of this act and has implemented, as
apartnﬂhatphn,allnryartufﬂmabovEMEs,wuﬂwtmhk tod
reduce current fractionation of ownership and eliminate future fractionation

. in a five year period from enactment of this act, the Secretary is
authorized to acquire, in his discretion, and with the consent of its owner and at
fair market value, any fractional interest in a trust allotment on that reservations
or area of tribal jurisdiction.

(1) Administration of Acquired Fractional Interests,

! Section 106 and 107 are slready suthorized under existing regulations. These soctions ere inchuded here
ol B0 supercede existing suthorities, bet b inswne that these options ere nol overksoked,

16
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(a) The Secretary shall receive the rents or other revenue from the
fractional interests acquired pursuant to this Act. All such revenue shall
be deposited in the Acquisition Fund ereated pursuant to Title I of this
Act,

(k) The Secretary is authorized to include interests acquired
B;rsmt to this Act in leases of the affected parcels including, but not
imited to, business leases, timber sales and permits, grazing permils,
a ltural leases, and mineral leases, and to grant easements and rights-
ay across said parcels. All revenue derived from such leases, permits
and rights-of-way shall be deposited in the Acquisition Fund created
pursuant to Title 11 of this Act.

{2) Consolidation of Acquired Fractional Interests.

(a) The Secretary may continue to acquire fracional interests
in a trust allotment until either all of the interests have been
acquired or the Secretary determines sufficient interests have been
acquired to warrant partition of the trust allotment. The
shall then cause the trust allotment to be partitioned, and full ti
to one or more of the partitioned parcels shall vest in the United
States. Provided, that if the trust interests in the mineral estate have
been severed from the trust interests in the surface estate, only the
surface estate will be partitioned.

(b} The Secretary shall transfer the title of all full parcels
acquired or partiti pursuant to subsection (a) to the tribe on
whose reservation the parcel is located or which has jurisdiction
over the parcel.

{c) The Tribe receiving a parcel pursuant to subsection (b)
may treat the parcel as any other tribally-owned parcel within the
tribe”s territory including, but not limited to leasing the parcel,
selling the resources, granting of rights-of-way, or engaging in an
other transaction affecting the parcel authorized by law. F‘mvidccr,
that until the purchase price paid by the Secretary lor the parcel has
been recovered, a:l!y lease, resource sale contract, right-of-way or
other transaction affecting the parcel shall contain a clause that all
revenue derived from the parcel shall be paid to the Secretary. The
Secretary shall deposit all such revenue in the Acquisition Fund
created pursuant to Title II Section 201 of this Act.

Title II - Acquisition Fund.
Section 201. Purposes.
The purposes of the acquisition fund shall be to:
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(1) Establish specific auditable accounts to administer the funds used to
implement the purposes of this act;

{2) Provide financial re-sources to the- Tribes or the Federal Government,
or loans and ts to individuals, for the sole purpose of purchasing
fractionated heirship interests to consolidate ownership.

(3) Reduce federal administrative expenses caused by the ¥
fractionated title on these specific tracts by reducing the number of owners and
ownership shares.

{4) Eliminate Fractionated heirship as an ownership category of Indian
Lands.

Section 202. Administration.

The Secretary is directed to establish an Acquisition Fund to disburse
riations authorized to accomplish the purposes of this Act and to collect
revenues received from the lease, permit, or sale of resources from interests in
trust allotments acquired by the Secretary pursuant to this Act. All proceeds
from leases, permits or resource sales bedep-usiledhh‘nl:ermtgemhs
accounts. Provided that:

(1) The Secretary shall identify the specific funding needs at each allotted
reservation and former reservation and allocate the funds appropriated into the
Acquisition funds of each reservation in a manner proportionate to the needs of
the that reservation.

(2) Where a Tribal Land Consolidation Plan includes any or all of the

options listed in Sections 102, 103, 104, 105, and 106 of this Act, this Acquisition
fund will be available to the Tribal Government to operate the requisite

purchase, lending and grant . All loan repayments including
mﬂhmtuwﬂ]upmdsg;:km iﬂmmmmm
hmrmuquirndbymeummubedepmmom account at that location.

(3) Insert section 218 of the present 5. 1586

Title I1I - Inheritance and Estate Planning
Section 301. Purpases.
The purposes of this title shall be to:

(1) Eliminate the current practice of passing Indian real property intestate
to multiple heirs in undivided status,

in
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(2) Eliminate, over time, the fractionated ownership of Indian heirship
lands,

(3) Encourage and assist Indian landowners in all aspects of estate
planning to reduce intestate succession.

{4) Provide for Tribal Governments to probate codes which shall
supersede and replace use of state or local codes at that location

(3} In the absence of a Tribally robate code provide a federal
Indian probate code which shalisupemi replace state or local codes and

provide uniformity throughout the country on d.lstnl:ulim of Indian real
property through probate.

Section 302. Estate Planning,.

The Secretary shall implement estate planning programs at appropriate
levels within the structure of the BLA to inform, advise and assist Individual
Indian landowners in understanding and using thedvarious methods and
documents to secure for themselves their rights to devise, through will or
otherwise, their lands to those heirs whom chose; Provided, that-

}!Ishﬂlbethe[:u:pnaeuf rogram to dramatically increase the use
of wills, revokable fami r methods of devise among Indian
La.ndnwne:s_

(2) The desired effect of this program is to substantially reduce the
quantity and complexity of Indian estates which pass intestate through the
te process while protecting the rights and interests of the Indian
owThers.

(3) The Secretary is authorized to contract with, retain, hire or otherwise
uire the necessary expertise to provide this service at the local level to
vidual Indian Landowners.

(4) The Secretary shall prepare a report h%gm
implementation and activities of this p‘roﬁm on the first year anniversary of
passage of this act, and every year therea

Section 303. Tribal Inheritance Codes.

Motwithstanding any other provision of law, any Indian tribe may adopt
its own code of laws to govern descent and distribution of trust or restricted
lands within that tribe”s reservation or otherwise subject to that tribes
jurisdiction. Such codes may provide, among other things, that non member
Indians may be entitled to receive by devise or descent interests in trust or
restricted lands within that tribe”s reservation or otherwise subject to that tribe™s
jurisdiction; for the creation of life estates for spouses or children who are not
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ualified to receive property by devise or descent; and for the renunciation of a
ise by an ineligible person in favor of an eligible person.

Section 304. Federal Indian Inheritance Code.

Unless the Tribal government adopts and implements a Tribal inheritance
code as defined in section 303 of this act and which will eliminate future
Fractionation of ownership in a reasonable period of time the following federal
Erﬂhthmdeshlﬂbesupﬂsedemdmpplanraﬂahuarhcﬂmduﬁurall

and Indian property under the jurisdiction of the Secretary.

(1) Descent or distribution”; Full or Undivided interest”s shall descend by
intestacy or devise. Frovided, that;

{a) Fractional interest: Nothing in this section shall prohibit the
devise of a fractional interest to any other eligible owner of trust or
restricted land.

(b) As to decedents who die two years from the date of enactment
of these amendments or thereafter, interests in trust allotments may
descend by testate or intestate succession only to members of the tribe on
whose reservation the trust allotment is located or which has jurisdiction
over the trust allotment.

(i) For those estates passing by intestate succession, only
spouses and heirs of the first degree (parents and children) and
second degree ildren, dparents, brothers and sisters),
who are not ibited from taking by subsection (b) of this
section, may inherit interests in trust allotments.

{li}[{apersnnwlw'mpmlﬂbiledb}fmbsecﬁm[h}m
acquiring an interest in a trust allotment is a iving spouse
and /or child of an intestate decedent and would have except for
the provisions of subsection (b) received a devise of an interest in a
trust allotment, a life estate shall at the request of the spouse during
the probate of the decedent”s estate be created for that spouse as
defined in subsection () of this part, and the remainder shall vest
in the Indians or tribal members who would have been heirs in the
absence of a qualified person taking a life estate;

[iii]An}r' igible devisee shall have the right to renounce
his or her devise in favor of an individual who is eligible to inherit.

* This proposed bill does not contuin & 2% eschest clause. Additionally, the tarm “eschest™ spplies onty to
real property of sn individual wio has no beirs and is not the proper term 10 use in case of small imerests of
Indisn land. Therefore we use the term Orevert o the Tribel] in place of the Descheat to the Tribe since the
vast majority of thess lands were origimally in tribal ownership before the Federal Government ook them
Tor allotment,
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(iv) If no individual is eligible to receive the interest in a
trust allotment as provided in subsection (c), the interest shall

re;;r;mﬂw% i jurhdi:&mm;tdihemallahrmm
subject to any life estate that may be created pursuant to pa
(i) of this subsection. rgraph

(¥) If an intestate Indian decedent has no heir to whom
interests in trust or restricted lands may pass, such interests shall
revert to the tribe, subject to any non-Indian or non member spouse
and for children”s rights as described in paragraph (1) of this
section;

{c) Except as provided in subsection (d), upon the death of an individual
holding an interest in a trust allotment which is located outside the boundaries of
a reservation and is not subject to the jurisdiction of any tribe, such interest shall
descend by testate or intestate succession in trust to spouses and heirs of the first
or second degree who are members of a tribe, and any residual will pass to the
tribe in which the decedent was enrolled, subject to section (i) and (iv) of this
part.

(d) Upon the death of an Indian holding an interest in a trust allotment
issued pursuant to the Acts of May 17, 1906, 34 Stat. 197, as amended, or May 25,
1926, 44 Stat. 629, as amended, such interests shall descend by testate or intestabe
succession in trust to Indian spouses and Indian heirs of the first or second
degree, and in fee status to any other devisees or heirs.”

() Life estates: The right to receive a life estate under the provisions of
this section shall be limited to

(i) a spouse and for children who, if they had been eligible, would
have inherited an ownership interest of 1 percent or mare in the tract of
land, or

(ii) a spouse and /or children who occupied the tract as a home at
the time of the decedent”s death.

() Full faith and credit to tribal actions under tribal ordinances limiting descent

and distribution of trust or restricted or controlled lands. [§ 2202 [(208)]): The

in carrying out his responsibility shall give full faith and credit to any tribal actions
taken pursuant to section 303 of this title, which provision shall a only to estates of
decedent”™s whose deaths occur on or after the effective date of tribal ordinances
adopted pursuant to this chapter.
Title IV - General Provisions

. Mothing in this section is intended to supersede any other provision of Federal
law which authorizes, prohibits, or restricts the acquisition of land or the creation of
reservations for Indians with respect to any specific tribe, reservation, or state. (§ 2202
(2o

Section 401. Conveyance Authority and Requirements. [§ 2208{(209)).

Fi
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{1} The Secretary shall have the authority to issue deeds, patents, disclaimers or
such other instruments of conveyance or transfer as may be needed to effectuate or
perfect a sale, partition, exchange, or transfer of tribal lands and individual trust or
restricted lands or interests
therein which are made pursuant to the terms of this Act or of Sections 372, 378, 379, 404
or 405 of Title 25 of the United States Code, ided, that for those lands that do not
conform with an existing public land survey, land descriptions utilized in conveyancing
documents authorized !Erem may be drawn by metes and bounds but must be
accompanied by a survey plat which is capable of recordation in the jurisdiction in
which the land is located.

(2) The Secretary must execute such instrument of conveyance needed to
effectuate a sale or exchange of tribal lands made pursuant to an approved tribal land
consolidation plan unless he makes a specific finding that such sale or exchange * is not
in compliance with the tribal land consolidation plan.

(3) The Secretary may execute instruments of conveyance for less than fair
market value to effectuate the transfer of lands used as homesites held, on December 17,
1991, by the United States in trust for the Cherokee Nation of Oklahoma. Only the lands
used as homesites, and described in the land consolidation plan of the Cherokee Nation
of Oklahoma approved by the Secretary of February 6, 1287, shall be subject to this
subsection.

Section 402 Trust Responsibility. [§ 2209 [(210)]]

Title to any land acquired under this chapter by any Indian, Indian Consortium
or Indian tribe shall be taken in trust by the United States for that Indian or Indian tribe.
Mothing in this Act shall be construed to diminish or expand the trust responsibility of
the United States toward Indian trust lands. Mothing in this act shall be construed as
lulhnrixinilﬂte Secretary to hold lands in trust for entities which are ineligible to have
lands held in trust for them.

Section 403, Tax exemption. [§ 2210 [(211)])

All lands or interests in land acquired by the United States for an Indian or
Indian tribe under authority of this chapter shall be exempt from Federal, State and

County taxation
Section 404. Authority of Tribal Government. [§ 2211 [(212)}].

Mothing in this act shall be construed as vesting the governing body of an Indian tribe
with any authority which is not authorized by the constitution and by-laws or other
organizational document of such tribe.

Section 405. Secretarial Approval.

The Secretary shall, within 30-days after receipt of the Tribal action, approve
mhmﬂmmgg&neur}rpmvﬂﬂwﬁﬂmm tion detailing the reasons for

* Deleted "..is not in the best imerest of the tribe or..” It is the Tribal GovernmentOs
responsibility o determine what s in the best interest of the tribe, pot ihe Secretary or his stafl.

2
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roval. If the Secretary fails to approve or disapprove a tribal action within the
du;pipmdlymw such tribal action shall be deemed approved.

Section 406. Establishing Fair Market Value ", [§2215 (216)].

(1) For the purposes of this Act, the Secretary shall develop a system for
establishing the fair market value of various types of lands and improvements, which
shall govern the amounts offered for the purchase of interests in trust allotments and for
ﬂuﬂhwmmlnlmuluw?mpmﬂmﬁmmﬂ;ddmwlpplhﬁm
of the values established hereunder may be challenged as §

{a) first, by demonstrating to the Secretary that a particular trust
allotment or interest has a value materially different from the value established
by the Secretary and if the matter is not resolved,

b icial to the of, lusions reached by,
e SR S S s S

to the val to
ks {c}h}rh::daldulluwe ue assigned to a particular

(2) Exclusive jurisdiction over judicial challenges described in
subsection (b) above is hereby vested in the United States District
Court
for the District of Columbia,
(3) Exclusive jurisdiction over judicial challenges described in
mbpnngnph{t]abmt':shmhyvumdhﬂtumhd&am
District Court for the District in which the particular trust allotment

or
inkerest is located.”
Section 407, Compliance with the National Environmental Policy Act. (§ 2217 [~218)]}.
Ma sale of land, partition, exchange or other transaction title
Ifmutﬂuﬂbedmnd to be a major federal action for the

accomplished pursuant
deﬂum&mmmanﬂ:m as amended. (42 USC. §
4321 et seq.).

Section 408. Notification.
Within 180 days of the enactment of these amendments, the Secretary shall

notify
tribes and individual owners of the provisions of these amendments. The notice shall list
estate planning options available to owners under these amendments and other Laws.

* The requarement for i market value is repasted throughout this proposed Act, snd is compatible with
currend BIA Reality practices. However, the appraisal program ks under fanded and understaffed, and
nodoriousty show as a result. This Act would grestly incresse the immedisie workload of Reality and
Appraisals for the next few yesrs. An sltemative which could sccomplish the purposes of this Act and
reduce the sdministrative bottlensck is 1o allow negotiated prices between OMutually Informed AdwltsD] and
therekry reduce the formal appraisal requi A Coop w Market Analysis could be created for
various land types within & reservation end given to individuals a3 a basis for informed negotistion, snd the
Secretary would not be bound to O falr market valuel) if the parties in a zale or exchange formally sgree o a
price.
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Section 409, Severability.

If any provision of this Act, or the of any provision of this act to any
person or circumstance, is held invalid, the a ppli::Hm of such provision or
drcumstance and the remainder of this Act shall not be affected thereby.

Section 410. Authority for Appropriations.

There are authorized to be appropriated such sums as are necessary to carry-out
the purposes of this Act.”
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Overview and Section by Section Summary.

This contains the BIA work, restructured into formal bill format, with the addition of
purchase options by the tribes and individual Indian p-erle to solve fractionated
heirship issues without deeding the land to the the Interior or abridging
Indian ownership rights. It

is a composite work, drawing from many different sources, and using existing tribal and
individual recommendations for specific programs.

Specific sections of the Act are described below.
Section 1. Title: The title has been changed to reflect the purpose of the Act.

Section 2. Findings: has been edited and reduced, and includes basic lenants of current
Indian policy.

Section 3. Purposes: has been changed to reflect trust responsibility and government to
government relationships, and is plagiarized from previously passed Acts. Each
separate title, (except Title IV) begins with an additional purpose section which defines
the purposes/policies of that specific title.

Section 4. Definitions: has been edited to include fic definiions from previously
passed acts to maintain wniformity in Indian Affairs. New items, such as “Indian
landowner consortium” are included as required for the subsequent section of the Act.

Title I- Land and ownership consolidation

Section 101- Purposes: a purpose section is added to give guidance on the reasons for the
language in this title.

Section 102. Tribal Land Consolidation Authorizes the Tribes to enact Tribal Land
Consolidation Plans as called for in original TLCA and expands their purpose to
include resolving Fractionated Heirship issues. This version deletes the requirement for
secrchnll approval as redundant - additionally, secretarial val is addressed in
J:ﬂv ny Tribal Land Consolidation FQIHSIII;Eﬁ:::n approved by the

assage of the ILCA, in because no regulatory guidelines for

:{iﬁl‘ﬂt been , This removes that stumbling block to the process.

This section also relaxes guidelines on fair market value to facilitate the purposes of this
Act, and requires the establishment of a new Trust fund account for each tribe to
implement the Act - the fund is addressed in Section 202

The sectlon vesting authority to define Reservation boundaries in the Office of the
Solicitor is deleted - it is both unnecessary and usurps existing authorities and Jegal
MeCourse,

Section 103 Indian Landowner Consortiums: Provides a vehicle ﬁnrlaruhhﬂrul: to

consolidate their Fractionated heirship with other owners into a an:ret:::E

such as a holding company. The intent is to provide a vehicle for Individ m

inherit or own fractionated heirship to maintain ownership of that interest while still

l:hﬁevhm; the objectives of reducing federal r!qyﬂu!:n!tﬂl and providing a non-federal
body over the land to exercise ownership ogatives. This option

nuybem v!lnmﬂnuwrghmllrhddh'phwg“ are fractionated among

15
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various family members who have no desire to dispose of their ancestral lands and joint
ul dmm‘ .

This section also streamlines the administrative process for individual landowners to
consolidate their holdings in a consortium.

Section 104, Tribal Purchase Option: this section is effectively identical to the similar
section in prior drafts and removes the ious "stranger to the title limitations so that
mywmmnﬁm:dlmhmwi t consent of his co-owners. [t provides a first
right of to existing owners who are using the land, and further provides the tribe
with a follow-up first right of refusal if that owner subsequently determines to sell the
land.

options to include purchase of fractionated interest by co-owners in the tract when
authorized by the Tribal Land Consolidation Flan. It requires that in exercising this
option the buyer must take some action, in the form of an undefined Estate P
Document, to ensure thal interests acquired in this part are not again fracti
wmmmmumnmmmummuﬂmm
the Tribal Purchase option in 104, and provides for the creation of a tribally
operated Loan/Grant program to assist co-owners in exercising this option.

Section 106. Individual Non-owner Acquisition Frogram: This section extends the
purchase option afforded to co-owners in Section 105 to individuals who are currently
not co-owners but who desire to establish a land base, or consolidate their holdings. The
"strange to the Title”

limitations previpusly imposed are not included in the Act, so that a willing seller can
sell to a willing buyer without undue outside intecference. The clauses on rights of
refusal, etc. contained in sections 104 and 105 are repeated here.

Section 107. Federal Acquisition : This section includes the prior versions of the
federal acquisition p as a fall back position if the tribal government chooses not
mwmmmeMﬁmﬁmmdhwﬂﬂfn
Act.

Title I - Acquisition Fund
This title includes the acquisition fund proposed in prior drafts, modified to include
tribal participation.

Section 202. Administration: This section requires the Secretary to establish the
revolving acquisition fund, and defines the basic parameters under which it will

Paragraph 1 requires the secretary to identify the spedfic needs at each
allotted reservation, and distribute the acquisition funds app in a fair and
equitable manner proportionate to the established reed.

Paragraph 2 requires the Secretary to make these funds available to the tribal
povernments with Land Consolidation Flans.

Title [I Inheritance and Estate planning
Section 301. Purposes: The purposes in this section are self explanatory.
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Section 302, Estate Planning: This section instructs the Secretary to implement a program
to assist individual Indian landowners with estate planning using wills and other
documents to eliminate intestate succession of land. It provides authority for the
Secretary to contract for the

necessary expertise, and requires a yearly report to Congress on Estate Planning
activities, *

Section 303. Tribal Inheritance Codes: This section again authorizes Tribes to adopt their
own codes poverning descent and distribution of Trust estates.

Section 34, Federal Inheritance Code: This section provides that unless a tribe has
adopted an inheritance code, a federal code will be created to supersede all state or local
codes used in [ndian Inheritance. The desire is to have a single probate code for all parts
of the country if the tribes do not pass a separate code. The section, as written, largely
Thﬁ:(ﬁﬂbﬂhﬂumﬁmﬂmﬂu'mfmmhtmhm

less 2% is removed. The "escheat” requirements of the ILCA continue to be
constitutionall and remain source of ve litigation and te
application. !Leﬂuuqumlnﬁr_ﬁud is made to MTMHEM mdhpu;d
interested through probate without following the “escheat™ methods. We have added
language on interests which cannot be inherited in trust under the draft to
“revert” to the tribe, both in the cases of true escheat (no heirs) and in cases of no
legal “trust” heirs, and have addressed off-reservation lands as reverting to the
decedent™s tribe rather than passing out of trust into fee simple status as in the original
draft.

Title IV - General Provisions

This title contains all the "housekeeping” comments needed for the over all Act. The first
paragraph, which is not numbered in this draft, is a disclaimer stating that this law does
niot the authorities of the Secretary to acquire lands for reservations.

Section 401, Conveyance Authority and Requirements: This section contains the
authority for the Secretary to take action on conveyances and is from the Ada Deer draft.
In paragraph 2 we eliminated the discretionary authori uflll!?ﬁreliz to disapprove
tribal sales or exchanges if he determines it is not in the best interest of the tribe because
its the tribe"s responsibility to make those decisions, not the Secretary.

MMMTMWHEEMMEIMMNM' that the Act does
not modify the trust ility, nor authorize the Secretary to lands in Trust for
entities not eligible to hold trust lands.

Section 403, Tax Exemption: This section indicates that lands acquired under this Act are
exempt from Federal, State and County taxes. We changed this from the Ada Deer draft
by inserting “County” in place of "local” because the prohibition against local taxation
could be interpreted as
preventing a tribe from instituting a property or other tax code under its jurisdiction,
which is not the intent.

Section 404, Authority of Tribal Government: This section is a disclaimer that indicates
that this Act does not supersede tribal constitutions or other governing documents,
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Section 405. Secretarial Approval: This section establishes that if the Secretary fails o
take negative action on a Tribal action made pursuant to this Act within 30 days, then
that tribal action is A Biﬁuﬂy,ﬂm&eﬂxyrﬂd&ﬂhemuﬁmhippm
tribal action, only to disapprove it.

Section 406. Fair Market Value: The phrase “Fair Market Value™ is used

Il'ergh-muﬂmMI- other acts pertaining to Indian land and is generally the result

of separate, specific appraisals. Due to the potential bulk of transaction requests which

Jfﬁﬂmﬂﬂ;hL.ﬂmphﬁadenlmuﬁnghhumﬂﬂvﬂuunﬂlmud
a method for reviewing these determinations if desired is established.

Section 407. Compliance with the National Environmental Policy Act: This section is to
comply with the referenced Act.

Section 408. Notification: This section requires the Secretary to notify the tribes and
individual landowners of their options under this Act within 150 days of passage.

Section 409, Severability: This section establishes that if any provision of this Act is
found to inapplicable, it does not affect any of the rest of the Act.

Section 410. Appropriations: This section authorizes riations. Mo target figunes
are included in this Act, as separate Congressiona deal with authorizing
kgi:h!hnllunwﬂhlppmpdlmnyluvlnsﬁtipmﬂc tions out of this
Adﬂuwyhudlﬂed!:ppmpnnbmmﬂhuhhdﬂ!uﬂﬂﬂnm
is passed. It is anticipated that extensive work will be required with the appropriations
m&ghhﬂ‘gmﬂeﬂmwhlmmuiw
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April 23, 1999

Keith Beartusk, Area Director
BIA, Billings Area Office
316 N. 26" Street
Billings, MT 59101

Diear Mr. Beartusk:

I have boen asked to assist my parents in the preparation of their wills. The family has
agreed to leave the land as an undivided entity and the family corporation would hold
tithe to the land. This desire raises severnl questions and leads me to this letter, | have
been advised that the Area Solicitor may be the key 1o the answers | am searching for.

One of the questions raised is as follows: “Can a corporation hold title to trust lands if
the stockholders in the same corporation are enrolled members of the reservation where
the land is located™ Does every member of the corporation have to be an enrolled
member? Can this corporation through their corporate charier restrict ownership of
corporate shares?

I understand the Indian probates in this state are handled according to the probate laws of
Montana. What restrictions within probate administration do we, as a family need to be
aware of that could possibly prevent our desire to pass our lands on in such a manner? |
am aware that a corporation does now hold title to trust lands on the Blackfieet
Reservation. [ am aware there has been an extended legal case conceming the passage of
one of that corporation’s members. [ still believe that the formation of trust family
corporations is a solution to the problem of fractionation.

Please assist my family in the development of a process by which my father can leave his
mehﬂm#mﬂm:mm&mmhmﬁmnfﬁlmmar
partitionment. My father is 70 years old, thus it is important that 1 expidite the
development of his wishes. Your cooperation in this endeavor is greatly appreciated.

Sincerely,

Ross R. Racine
100 N, 27 Street

Billings, MT 59101
(406) 255-3525
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United States Department of the Interior

BUREAL OF INDIAN AFFAIRS
Billings Area Dffice
I Morh 2k 5L
ithmgy. Monians ¥5100
Real Eotate Services
Code 310 JuL 21 ®Bea
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Ross R. Racine
100 Morth 27th Street
Billinge, Montana 55101

Dear Mr. Racine:

Your Rpril 23, 1999, and June T, 1959, letters requested
information on forming trust corporations and whether or mot trust
corporations can hold title to trust lands chrough probate.

We consulted with the Billings Fleld Solicitor's office who is our
legal advisor for the drafting of Indian Wille covering trust and
restricted interests in land.

In reply to your inguiry, an Indian will cannot tranafer the legal
title to trust property to a private trust since the legal ciele is
alraady held by the United States, asp trustee, under a trust
provided for by Pederal law.

We enclose for your further diepoeition a copy of their adviscry
opinion of July 13, 1959,

We apologize for the delay in res ng and hope that this
information will assist you and your family in your estate planning
efforts.

If we can be of further assistance, please contacct our Division of
Real Estate Services at (406) 247-7935.

Sincerely,

UnGok

Area Dirsctor

Enclosurs
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United States Department of the Interior

OFFICE OF THE SOLICTTOR
P, Baox 31354
Billings, Montass 55107- 1554

July 11, 1939

HEMORANDOM
RECENVED
TO: Area Director, Indian Affairs, Billings
Artn: Real Estate Services JUL 1+ 1959
FROM: Richard K. Aldrich, Field Solicitor
Pacific Morthwest E,.gf.m (Billinga) 'ﬂ-ﬁm.km

SUBJECT: Estate Planning Advice

By memorandum received May 5, 1993, you requested advice to
assist a Blackfeet tribal member in the preparation of his Last
Will and Testament. Apparently, the testator wante to leave his
Erust property co direot descendants without facing problems of
fracticnation or partitionment. It appears that the family is
considering having the trust lands held by a private trust or a
corporation.

First, when writing or interpreting a will, the primary cbjective
iw to ascertain the testator's intent. Unlessa you visit with the
teatator, you may not understand what his testamentary plan is or
how you might be able to accomplish his cbjectives through a
will. If it is impossible to accomplish his intencions through a
will, you need to assist him in finding ancther way to accomplish
his objectives, if possible. Your responsibility is to the
testateor, not to L widual beneficiaries or the family,
Therefore, it is critical to counsel the testator, not his
Eamily, concerning his tescamentary plan, To aveld any issue of
undue influence, I recommend that the testator recelve assistance
with his will from an attorney or a BIA will scrivensr. It is
unwise for a family mamber who will benefit from the will co be
involved in drafting the will or providing advice.

Your standard advice to trust landowners concerning estate
planning is sound. There are certain devices available to the
ceacator if he is concerned about fractiocnation or particionment.
See, e.g., Will Drafting Manual, pp. 14-27 (Janvary 1588].
Howewver, for reascns stated below, trust lande may not be placed
in a private trust, and the Uniced States may not hold individual
Indian trust lands in trust for the benefic of a corporation.

Indian trust lands are held in trust by the United States. It is
not possible to create a private trust since the lands are
already in trust. Therefore, an Indian testater holding trust
lands may not create a private crust consisting of crust lands as
an alternative co disposicion by a will.
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If the teatator holds title to trust lands on a reservation
organized under the I.R.A., he may devise them in accordance with
25 U.5.C. section 464, The catchall devise is for "[alny other
person for whom the United States can hold property in trust
status."” If a family corporation existed (it could not be
created by a willl, your question appears to be whether the
testator could devise his trust lands to the corporaticn. The
answer appears to be no because a corporation is not a pexsop for
whom the United States can hold trust property.

The Indian land regqulations found in 25 C.F.R. Subpart H
uniformly define Indian land or trust land as land held by the
United States in trust for individual Indians or tribes. See,
e.g., 25 C.P.R. § 150.2(h}; § 152.1(d). *Individual Indian* is
defined in § 151.2(c) as a person meeting certain requirements.
The definition does not include an entity or organization, such
as a corporation. Therefore, the testator could not devise his
trust land to a family corporaticon. It also follows that the
testator could not gift or deed his property to a corporation,
since individual Indian trust land must be held by the United
States in trust for the individual Indian(s).

The testator may wish to consult a private attorney for estate
planning advice. The attorney could counsel him on the
advantages and disadvantages of continuing to hold the property
in trust versus taking the property out of trust and creating a
private trust or a family corporaticn.

1f you have any gquestions concerning the foregoing advice, please
feel free to call upon the undersigned at 247-7583.

Sincerely,

ran E Dunnigan
For the Field Solicit
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Statement of Chairman Delmar “Poncho™ Bighy
Indian Land Working Group
on
8. 1586, the Indian Land Consolidation Act Amendment of 1999
before the
Senate Committes on Indian Affairs and the House Committes on Resources
Thursday, Movember 4, 1999
Room 106, Dirksen Senate Building
Washington, D.C.

| am extremely honored thet you mvite me to provide testimony on behalf of the
Indian Land Working Group. My name is Delmar “Poncho” Bigby, a member of the
Assiniboine Nation (Tribe) of the Fort Belknap Indian Reservation, in Montana, [am
especially grateful to the members of the Indian Land Working Group for allowing me 1o
testify on their behalf as Chairman of this wonderful organization. Our organization is an
“Ad Hoc" group of dedicated individuals from all walks of Indian life. Some of us are
Trbal Emplayees, Trbal Council members, employees of the Bureau of Indian Affairs
and extremely concerned private citizens who are directly affected by all of the policies
and procedures of the United States Government in the administration of Indian lands,

The Bureau of Indian Affairs has proposed amendments to the Indian Land
Consolidation Act (P.L. 97-459; 96 STAT.2515 - dated January 12, 1983, as amended by
H.J. Resolution 159 (P.L. 98-608; 98 STAT. 3171 - dated Octaber 30, 1934) introduced
by you, Chairman Campbell, as 5.1586

We would much prefer that the proposed amendments be rejected by the
Committee and the alternative developed by the Indian Land Werking Group be the
vehicle for the ‘management of our remaining resources’. But, we are here to provide the
Committes with our understanding and mterpretation of the proposed amendments and to
offer our suggestions and recommendations on how to improve the proposed amendments
5o that they are not only beneficial to the Congress and the Bureau of Indinn Affairs but
also to Tribes and Individual Landowners, and non-Landowners, in their Trust
Responsibilities to Tribes and Individual Indians (Native Americans) in the management
and administration of our trust resources in accordance with the exacting “highest
fiduciary standards” developed by Congressional Acts and Court Decisions.

We respectfully urge you, as Chairman of the Senate Committee on Indian Affairs
to conduct field hearings throughout Indian Country, including Alaska, on the proposed
amendments. The history of the Indian Land Consolidation Act, and its amendment, is
not a very good one. The voice of the grass-root Native American most impacted by this
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type of legislation, have not been heard by the Bureau of Indian AfTairs, and to a certain
degree, our Congressional Representatives. We are not aware of any single Tribal
Government or any potential heir, or current beneficiary of Trust Lands that is in
agreement with the ESCHEAT portion of the Indian Land Consolidation Act. There are
several Tribal Governments who have chosen 1o compensate heirs of ‘Escheated” lands
because they do not want to receive any property of their members without just
compensation.

We offer the following for consideration by the Committee:
TITLEI
Sec. 2 - FINDINGS: Congress finds that —

(1) - before the semi-colon (;) at the end of the sentence: ADD: and to weaken and
destroy Traditional Tribal Governments.

(2) - before the semi-colon () at the end of the sentence: ADD: and by the United
States Government at the behest of non-Indians desirous of securing FEE SIMPLE
TITLE to Indian lands;

(3) - before the semi-colon (;) at the end of the sentence: ADD: until abolished by
the United States Congress;

(4) because of the (ADD: lack of comprehensive) inheritance provisions -—--

(8) —, which was enacted in 1983; (ADD): further, many individuals blame the
“Tribes" for loss of their anticipated inheritance;

{12) -, and requires a solution under Federal law, (ADD) which recognizes the
Government-to-Government relationship with Tribes and requires equal participation of
Tribes in arriving at solutions that are applicable to the lands under their jurisdiction.

ADD: (13) the descent and distribution of Trust or Restricted Lands is not & racial
issue but a Trust issue.

Sec. 3 - DECLARATION OF POLICY - It is the policy of the United States —

{2) to consolidate fractional interests and ownership of those interests into usable
parcels (ADD) by the Tribes and individual Indians;
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(4) to promaote tribal (ADD: and individual Indian) self-sufficiency and self-
determination

ADD: (5) to prevent fec patents and foreclosure of Trust Lands and to preserve the
Trust Status of Indian lands.

Sec. 202 - For the purpose of this title -

(5) “heirs of the first or second degree” means patents, children, grandchildren,

{ADD: great-grandchildren), grandparents, (ADD: great-grandparents), brothers and
sisters of a decedent,

Sec, 205: (a) In General:

Subject to subsection (b), any Indian tribe may purchase — with the consent of the
owners of (DELETE: over 50 percent) (ADD: 100% if ten (10) or less owners; 80% if
between eleven (11) and forty (40) owners; 60% if forty-one (41) or more owners;
PROVIDED: Those members of the Tribe who desire not to sell may require a
PARTITION of their fractionated share or an exchange of Tribal lands in accordance with
existing and approved Tribal land exchange policies) of the individual interests in such
tract.

(B) Conditions applicable to purchase: Subsection (a) applies on the conditions
that -*

“{1) Any Indian (ADD:; who iz a member of the Tribe of the Reservation where the
land is located) owning --——

Sec. 206: DESCENT AND DISTRIBUTION OF TRUST OR RESTRICTED LANDS;
TRIBAL ORDINANCE BARRING (ADD: NON-INDIANS OR) NONMEMBERS OF
AN INDIAN TRIBE FROM INHERITANCE (ADD: OF TRUST LANDS) BY DEVISE
OR DESCENT.

(a) Tribal Probate Codes:

(b} Secretarial Approval:

{2) Review and Approval:

{A) NO COMMENT.
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(B) QUESTION: Who makes the determination that a Tribal Probate Code is
approved “ONLY TO THE EXTENT THAT THE TRIBAL PROBATE CODE IS
CONSISTENT WITH FEDERAL LAW™?

(C) NO COMMENT.

ADD: (e) The Secretary must compile any and all Tribal Probate Codes and must
provide them to any Probate Proceedings upon request.

QUESTION/COMMENT ON Sec. 206 is “How does a mandate to follow Federal law
accomplish the policy enumerated in SEC 3 - DECLARATION OF POLICY: It is the
Policy of the United States —

{4) to promote tribal self-sufficiency and self-determination.

Sec. 207 - DESCENT AND DISTRIBUTION; (DELETE: ESCHEAT OF
FRACTIONAL INTERESTS)

COMMENT: All of this section must be deleted from this propesed amendments.
Administrative/ Burcaucratic proposed solutions will not *solve’ the fractionated heirship
problems. The only real positive solutions must be developed at the local Tribal level,
which does take into account the means necessary to “protect and preserve the
Reservation as an abiding place for present and future generations™ and to “provide lands
for eligible members for homes and livelihood™,

In the event this section is not deleted, we offer the following suggestions to
“improve” the proposed amendments.

(a)
(4) The Indian tribe with jurisdiction over the lands devised,

COMMENT/QUESTION: Does the "Turtle Mountain® reservation located in Belcourt,
North Dakota have jurisdiction over ‘Turtle Mountain Public Domain Allotments® located
in the State of Montana? If no, does the Tribal Government of the B.I.A. Agency having
administrative responsibility have ‘jurisdiction’ over the lands? (EXAMPLE: Fort
Belknap B.LA. Agency administers some 50,000 acres of Turtle Mountain Public
Domain Allotments in the State of Montana.)

{C) Devise of Interest in the Same Parcel to more than 1 Person:
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(4) Notification to Indian tribes: Not later than 180 days — the Secretary
shall, (DELETE: to the extent that the Secretary considers to be practicable) notify
Indian Tribes and individual landowners of the amendments made by the Indian
Land Consolidation Act Amendments of 1999 ADD: by Certified Mail - Return

Receipt Requested to serve ACTUAL NOTICE. The notice shall list estate
planning options available to the owners.

{5) Descent of off-reservation lands:
(A) Indian reservation defined:

(iii} ADD: the boundaries of lands identified by Tribes in accordance with a Tribal
designation of aboriginal‘historical land base.

COMMENT: What the B.ILA. fails to understand, or i5 totally unwilling to understand, is
that to very many of our People it makes no difference what the economic value of a tract
of land may be. The real value to them is not economie, but tied to that tract of land are
their culture, memories, and a sense of belonging that no money ($) can equal. An
increasing number of ourmembers are. forced to make an economic living off the
reservation. To them and their descendants, this tract of land, no matter how small the
interest may be, is their direct link to their ancestors and their roots. Without this link,
they would be as lost as the vast majority of the dominant society. The dominant society
searches for their roots to establish a personal sense of connection of who they are and
where they came from, which is very sad.

Sec. 207: Descent and distribution; escheat of fractional interests

(B) Escheatable fractional interests
COMMENT: This provision must be deleted from the bill in its entirety!!!!
If the B.1.A. is successful on 2% interest or less escheating, than what is to prevent them
from increasing the escheatable interest amount to 1096, 25%, 50%, 75%, 99377777
Sec. 213, Acquisition of Fractional Interests:

COMMENT: This section must be contractable by Tribes. The ‘lien” placed on acquired
interests by the B.LLA. prevents individuals from ‘consolidating” in a tract.
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We thank you for this opportunity to provide some initial comments on the
proposed amendments to the Indian Land Consolidation Act. We respectfully request
that the record be kept open indefinitely, or until a Bill is actually signed into Law, so that
wie, and other interested persons, may revise and extend our remarks. We also
respectfully request that you conduct field hearings throughout Indian County, including
Alaska, so that the local individuals who are so impacted by the proposed amendments
have an opportunity to comment.
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INDIVIDUAL / TRIBAL LAND CONSOLIDATION PROGRAMS:

The Fort Belknap Indian Community has developed a viable working consolidation program
that is worthy of funding for implementation. The concept of the Fort Belknap Consolidation
Program has received support of the ILWG, and to a degree, the IAC, in that the concept has
been incorporated into the ILWG proposed legiskation and also the DREAFT legislation submitted
by TAC during the hearing before the Senate Select Committee on Indian Affairs on November 4,
1999

The Fort Belknap Indian Community Council, on behalf of it's
membership and the Tribes themselves, cffer the following
solution to the PROBLEM OF UNDIVIDED INTERESTS OF LAND WITHIN THE
FORT BELKENAP INDIAN RESERVATION.

PURCHASE OF LAMDS BY TEE PORT BELFMAF INDIAN COMMUNITY ANMD OR
IT'S MEMBERS

LR R R R e R R S R R R

The Fort Belknap Indian Community has am on-going Revolwving
Credit Program. The Tribal Revolving Credit Program consist of
two major components: (1) Tribal Land Acgquisition Program (2) Re-
lending Program to Individual members of the Community for
Economic Development, which includes Land Acquisition.

Various loans from the U.5. Government have been executed tao
finance both the Tribal Land Acquisition Program and the
Individual Re-Lending Program which hawe had an impact on the
problem of undivided interests and economic development, but does
not fully solve the problem because of budget limitations (no
funds). We are requesting annual Congressional appropriations of
53,500,000 (three million five hundred thousand) for the next
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five (5) years for re-lending to gualified Individual members of
the Community and te fund the Tribal acquisition of lands in
accordance with the following categories of Loan Programs.

As of this date we have applications from 155 individuals
representing 87,160 acres of land with an estimated acquisition
value of %$2,350,000.00.

The most recent information available to the Fort Belknap
Community Council indicates that there are 208 individuals who
have mortgaged 136,027.86 acres of land with an estimated value
of $27,547,065.63; which if "foreclosure/adverse possession”®
options were exercised by the lending agency would be subject to
foreclosure under existing law.

I. TRIBAL OWHRERSEIF OPTION

A. Annual $1,250,000.00 appropriation for a period of five
(5) years totaling Seven Million Two Hundred Fifty Thousand
($7,250,000) in the form of a lean/grant for the purchase of
lands from those individuals who make application for sale to the
Tribe. The application for sale from individuals may be for sole
ownership lands or fractionated interest lands.

This appropriation would also include funds for those lands
which are being foreclosed on by Lenders. ©Of the total of
57,250,000.00 requested, the budget would be amended so that
sufficient funds would be available to purchase lands which are
being "foreclosed™ by lending agencies.

As an integral part of this program a PRIORITY RIGHT OF
PURCHASE to the Fort Balknap Indian Comsunity, over and above all
othar purchasers sust be passed inte law sc that ALL ssllecs,
including cutside lendars smust offar the land to the Triba bafore
any othar individual or sntity in accordance with the procedures
developed for Farmers Home Administration, a Federal Agency that
has been directed by Congress to follow the proceas described
baelow when FmHA finally institutes foreclosure proceedings on
Trust lands for which they hold a mortgage (FmHA Instructions
1955.66)

1. Member-owner will be offered leaseback/buyback rights
2. Spouse and children of the former member-owner will be
offered leaseback/buyback rights
3. Leaseback/buyback rights offered to:
a. an Indian member of the Indian Tribe that has
jurisdiction over the reservation within which the real
property is located
b. an Indian corporate entity
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c. the Indian Tribe
4. 1If the real property is not leased or purchased by any
individual, Indian corporate entity or Indian Tribe pursuant
ta the above, and all appeals have concluded, the S5tate
Director shall "TRANSFER THE PROPERTY TO THE SECRETARY OF
THE INTERIOR™
5. When Section III POLICY AND BACKGROUND of the MEMORANDUM
OF UNDERSTANDING BETWEEN THE B.I.A. AND FmHA (FmHA
Instruction 2000-HN has been implemented the title to the
subject land will be conveyed to the United States in trust
for the tribe having jurisdiction over such land.

The process described above is currently applicable to
members of the Tribe on whose reservation the land is located.
This process must be amended to include non-members or non-
Indians owning lands within the reservation boundaries, with the
exception of the leaseback/buyback option not being offered to
the non-member or non-Indian spouse or children of the owner of
mortgaged lands.

In order for Fort Belknap to MAINTAIN THE FORT BELKNAF
INDIAN RESERVATION AS AN ABIDING PLACE FOR HOME AND LIVELIHOOD
FOR IT'S MEMBERS and to PRESERVE THE RESERVATION AS A "HOMELARND™,
the process FmAA, as smandsd, is required to follow MUST BEE MADE
INTO LAM THAT IS AFPPLICARLE TO ALL FINANCIERS WHO HOLD A MORTGAGE
ON TRUST LANDS.

B. Annual 5250,000.00 appropriation for a period of five
{53} years for a total of One Million Two Hundred Fifty Thousand
($1,250,000.00) in the form of a GRAMNT for the purchase of lands
from those individuals whose share may be subject to "ESCHEAT' as
contemplated by the Indian Land Consclidation Act, AND/OR to
purchase tracts or interests in tracts that are not economically
feasible for individuals to retain or acquire through purchase or
exchange because they have limited income producing capabilities.
Threugh consolidation of these diminutive interests in the Tribe,
the cost of administration to the Federal Government will be
significantly reduced. In order to comply with the
Conatitutional mandate to protect and preserve the reservation,
the Tribal Government must acquire those diminutive interésts
which have limited income producing capabilities.

II. TPFURCEASE OF UNDIVIDED INTERESTS BY INDIVIDUALS:

INDIVIDUAL CO-OWHNER OPTION

A. Annual 51,000,000 appropriation in the form of a
$500,000 Grant Program and 5500,000 loan program (50% Grant - 50%
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loan) over a five (5) year period totaling Five Million
(§5,000,000.00) available to individual co-landowners who wish to
consolidate would be made available to enrolled members of the
Fort Belknap Indian Community who, as of the date of the
appropriation legislation, are co-owners in the tract, or tracts,
of land in which they wish to consolidate.

As a copdition to approval of the loan/grant, the applicant
must submit, as a part of the loan application, a non-revocable
ESTATE PLANNING documant that provides for "inheritance" to a
soles owner and prevants further fractionation of the ocwnarship
interest in the tract. The ESTATE PLANNING document must be non-
revocable during the term of the loan/grant contract PLUS seven
(7) years after final payment of the loan.

The collateral to be used would be a mortgage or an
assignment of lease income to the Fort Belknap Indian Community
for those shares acquired under this program, in addition to the
share they currently own. Provisions must be made to allow for
‘mortgage’ of an undivided interest in a tract of land to the
F.B.I.C. in the event of foreclosure proceedings on a tract in
which the client has borrowed from the Revelving Credit Program
to acquire an undivided interest under this program. The
F.B.I.C. currently acquires an undivided interest in a tract(s)
of land through purchase or exchange so there should be neo reason
that the F.B.I.C. cannot acquire an wndivided interest through
foreclosure proceedings.

Attached for your convenience and reference is the
"DECLARATION OF POLICIES AND PLAN OF OFPERATION of the TRIBAL
CREDIT PROGRAM of the FORT BELEMAF COMMUNITY TRIBAL GOVERMMENT"
which will be utilized for the INDIVIDUAL ACQUISITION OQPTION.

TERMS: 20 to 40 yeara
INTEREST: 3% - 5%

MAXIMUM LOAM: $10,000.00
MAXIMOUM GRANT: 510,000.00

FORECLOSURES IN ACCORDANCE WITH ORD. 3-78 adopted Movember,6,
1978

APPLICATION: 1In accordance with established Revolwving Credit
Loan Program in existence.

CONDITIONS: MApplicant MUST BE a co-owner of a tract, or Lracts,
of land AS OF THE DATE OF THE CONGRESSIONAL ACT. Applicant(s)
who acquired an interest in a tract, or tracts, of land after the
date of the Congressional Act, except for inheritance (intestate
or by will), will not be eligible for this program.
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Applicant must participate in a "Individual Development
Account (IDA}™ which provides that the participant must 'save' up
to 10% of the amount of the leoan. A history of payment of rental
{in the case of HUD low rent project); mutual home buyer payments
{in the case of HUD mutwal help project):; electrical bill without
requesting special assistance from the Tribe or other sources;
;;:Ephune bills; utilities; etc. may qualify as a portion of the

IDA.

III. PURCHASE OF ALL UNDIVIDED INTERESTS IN A TRACT BY
INDIVIDUALS WHO CURRENTLY OWMN WO LANDS OR UNDIVIDED INTERESTS:

Many hdult (18 years or older) Enrolled members of the Fort
Belknap Indian Community do not own any lands or intecests in
land and those that do have very limited finance options to
acquire additional land. Annual appropriation of $1,000,000 for
& period of five (5) years totaling $%5,000,000.00 in the form of
a loan program available to individuals who do not own any lands
or wish to acquire additional lands. This program would be
available to individuals who will be acquiring 100% interest in
lands in which they have no current ownership. A&s a condition to
approval of the loan, the applicant must submit, as a part of the
loan application, an ESTATE PFLANNING documant that provides for
"inharitance” to a sole owner and prevents further fractionation
of the ownarahip interest in the tract. The ESTATE PLANNING
document must be non-revocable during the term of the loan
contract PLUS seven (7) years after final payment of the loan.

The individuals participating in this program would be
required to offer to purchase ALL (100%) interests in a tract of
land. ALL of the lands acquired under this program would be
mortgaged to the Fort Belknap Indiam Community. The program
would be available only to those individuals who make
application. A higher priority of approval would be extended to
those individuals who are not currently in a position to become
agricultural operators because they are pursuing a °secondary
education (college or university) or who are in the Military.

As a contractual condition for receipt of this funding, the
individual must complete "ESTATE PLANMING" and must retain the
property in their ownership and it cannot be sold or exchanged
for a period of savan (7) years from date of final payment of the
loan amount (s).

Attached for your convenience and reference is the
"DECLARATION OF POLICIES AND PLAN OF OPERATION of the TRIBAL
CREDIT PROGRAM of the FORT BELEMAP COMMUNITY TRIBAL GOVERMMENT"
which will be utilized for the INDIVIDUAL ACQUISITION OPTION.



136

TERMS: 20 to 40 years

INTEREST: 3% - 5%

MANIMUM LOANM: 510,000.00

FORECLOSURES IN ACCORDANCE WITH ORD. 3-78 adopted Hovember 6,
1978

APPLICATION: In accordance with established Revolwving Credit
Loan Program in existence.

CONDITIONS: Applicant MUST purchase 100% of the ownership in the
tract, or tracts, for which the loan is being requested.
Applicant MUST HOT own any interest (undivided or sole) in any
tract of land within the Fort Belknap Indian Reservation.

Applicant must participate in a "Individual Development
Account (IDA}®™ which provides that the participant must "save' up
to 10% of the amount of the loan., A history of payment of rental
{in the case of HUD low rent project); mutual home buyer payments
{in the case of HUD mutual help project); electrical bill without
regquesting special assistance from the Tribe or other sources;
telephone bills; utilities; etc. may qualify as a portion of the
10% IDA.
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T verify the proposed soquisition'consolidation effonts described, 8 survey was conducted on
Fort Beflnap with the following resulis:

INEHAN LAND WORKING GROUP (SURVEY)
AGE GROUP (18-19) 3 responses (30-49) 6 resporses (504) 11 resporses GROS VENTRE
(18-29) 3 responses (30-49) 10 resporses (50+) 3 respomses ASSINIBOINE

(MOST COMMON RESPONSES RECORDED)
L. Do you know the “History™ of the Fort Belknap Indian Reservation (Yes) 2 (No) 3
. If 8o, how did you leam aboul the Hissory?
- Elders, Parents, College Classes, Reading
= My Muom
= reading and listening
- Somewhat, from grandparenis and fmily
- Stories from elders which | heard
= From a relative who is very knowledpeabile and a history major.
= From Elders, 100 years of Fort Bellnap paper
- Ol [ndian Sores 1okd
- Girand parents
- My Grandmaother and other elders

2. Do you own land? {Yes}2 (Mo)d
= I3t undivided (estate) lands that you share with other people? (Yes) | (No) 2
b. In it sole owmer (only you)? (Yes) | (Na)3
¢, How did you come to own the and?
- willed by my father
- Father
- Through my mother
- Inbserited - gift deeded .
- Inherited - grandparcnts
- Giift deed
- Inberitance

3. [ you inherit your bind? (Yes)2 Noj 3
& Whe did you isherdt from?

- My father

- CGrrandparents and parerits

- Father

- Grandpa
4. Do you knew sy you did not inherit any land? (Yes)  (No)

- Mother didn't bave enough land io give
« I died inberit

' ' [
‘nnl"ll 1 hHh.m?n\‘h‘n‘*H | ”Hil'.,?n\]ﬂ'ﬁ‘ll ”
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5. Are there sny co-0wners in your estate land that you foel (bebeve) are mot entjiled to share in
your land? (Yes) (No)é
a. I so, why do you leel this way?
- Mo Blood relationship

6, IF you own andivided (cstate) lunds, have you ever wanted 10 become sole awner of  certain
picce of your estate bind?  (Yes) (No)é

7. If you ever wanted 1o do this, how would you go about doing it?
= Buy some from someons .
= Tribad Land Cisremaitiee
- Barrow from Revolving Credit or from whatever institte will help me
- Go o the land office and find out
- Estate
= Frarchase the remaining Land
- I would fike to own mnch

B. Do you wish you owned land?  (Yes) 4 (MNo)

9. Are yoo s land user?  (Yes) 1 (o) 2
o How do you use the nd?
= | would build a house on @
= Lease moome
- Hay land - graze caitie
- Hanching

10. Dy yorus thisk you should be able to buy land from the TribeT {Yes) 5 (Mo)

11. How would you get the money 1o buy land il you wanted io hqmu,dhrhm the Tribe
or some olher person?
- Bank, or ask the Tribe to get some funds
- Eam it
= 1 have oo desire 10 buy band
- Bank or Twrile Mowntain

:MMMM s -

il

Lo g ey HUS -,'];;
-'-'-il u-|'il|~’l\|\&\-'i“-"\\{}l."a ny..l‘-iml'rl n'ﬂ“n‘*’\\hk 'rt { \:\:1'; {I[’l il xﬁ“\‘“
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12. How do you feel sbout mos-Indisns { Whites) mheriting land on the reservation?
= Mot fafr 1o the enrofied Indiarm. The enralied Indians shoubd come first
« I don't think they should
= I don't think they should be able to get . They already took ol our land
= It was willed 10 them - | think it should be their ehodes to keep it or sell it
- Don’t know
- They should not
= They should never have it
= | don't think it"s & good thing - hTMWm#mmlﬂ
= This should not happen, this is owr land,
= I don't think they should own any reservation kand.
= They should pever own
= 11"s not fair, | have no land o all, Why should a white man hat and.
- They took enough - every effort should be made for 10074 Indian
- There are more Whites and Half-Breeds own land than | do

- Mon-Indiars should never own land on our Reservation.

= | believe the FHA should not get tribal lands, mus stay within ennolkees

= | think that if your enrolled member, you could inkerit knd

- Oppose it

13, Do you inderstand why you do not pay taxes on “Indian Land™ (Yes) 3 (MNo) 3

4. Who do you think should be responsible for informing you aboat the land?
= The Trile, snd the council member wha i assigned to the Land Department,
- The Tribe
= The person | got it from
~ Bureay of Indin Afnrs
= The Tribe
= Bureau of Indian Affsirs and Tribal Council
= BIA end Tribal Governments
= Tribal band personnel, along with Tribal Land Chair
= Myself and from Land Departmen
- Tribal Land Office
- Land cwn and BLA
- The Government
- Tribe:
= Tribe
- The Tribal Land Department
- Commumnity meetings, -you parents
15. MwﬂﬁwWMHMH“Hm‘F

mmummamumumm ﬂ’-‘,l! Ma) 1

T fa\ UG mm\w &Wl" (l“ﬁ%
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16, What is the most important thing shout land 1o you?
- Build ofit, farm, ranching
= (rality
- A place for cows and ather animals
- Housing and leasing
- Having a home on il
= It prowvides me with belonging somewbere
= T oo lnnd for the fishare generations and keep it in trust and pot be Be Crow, Fr Peck, sic.
= It is saceed and provides home sites. 1t belongs to 03 (o live off.
= (hwning your own piece of land is something you should keep in your fmily.
= 1 would own it
= Being able to own it
- A place 1o live and work white anywy
- Oromeership
- Inherited
- It belongs 10 me
= Its vathue and should stay within the famsly
- | really don"t know right now

17, Dy you think there should be a *lmit® on how much land an individual Indian should be able
to own on the resenation”  (Yes) 2 (Mojd

18, If you had the power and could do anything you wanted 1o sbowt land swaes that concern
you, what would it be?

= 1 wonsld buy s rmach band &5 | could

= The fact that it should be kept amongst Indians

= 1 would give every fumly the same amound of lnd

- Assist people with undivided lands, heip people purchass land

- Gt rid of all the foe land 0a the Reservation make |00 percent Indian cramed

- 1 would give all enrolied members 300 ncres spicce to ve off, build hames, and pitss down

gencration 1o generaaong

- T et tribal pecepie bury tribal bund

- (ietting back the land taken by government

- T give mmysell some

- By more land - incroase: reservation land base

- Budld & bowse and cattle on it

- Gioes into Eamily

- Make mure all land stays with Tribe or enrolied members

= T make mure & stayed with coroliocs and in the Gmily - no destructson off lnnds

= Gt land

= Allow individuals to consalidats their undivided interests

{! J\nd"y\*i"ﬁ"ﬂ"n ’i‘ 0§ "{ Lol 41';"{’;\\"(‘ EGP ih !‘-{{{m{ﬂ{{u((
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19, Do you have any information on how i was decided in the past where o person/family could
camp in the comp groands?

- Mo (3)

= It was by your position in the band vou came from. What you earmed,

= Yes, mry mother tokd me about different families camp; who was responsible for set up

20, Did the ancestors have oentain places where they camped through-out the yeas?
- Winter time would move (o the mountsine. Mowved to different arcas.
= Yea, they followed the Buffalo around
= Where cver they like

21, Were certain individuals  families) allowed to pick certain spots that were *theirs’ for picking
berries, medicines, ete, Or did everyone have the same right to pick in any ares?

- Mo, cause we would move all the time to pick pwect grass. We shared

- They had their own spots, and allowed others access when asked.

- Everyone had the same right to pick any area

- First come, first served

22. Is there anything sbout the land that you would be willing 1o tedl about that has not been
asked?
= Al Tribal enwolled Gros Ventre members should be able 1o have land no matter what, irstead
of getting the per-cap each tribal member should be able 1o get allotied & piece of land.
= Is the Forl Belknap Reservation ever going to be truly enrollod member owned? 13 this
possible? In the fisture will the Gros Ventre and Assindbodne own Land?
- What about &M charges

23. In your opinson, does the Tribal Council do s “good™ job in working on lind issues, either
from o band user, land owner, or sameons who owns no land viewpoint? (Yes) 1 (No) 2
Dnn'tknwnﬂlhmtlhmhﬂuhuIWIth:hﬂphmbh1hpmph
lknow about cortain issses
- I think they dio & good job but need to inform people more on their lnd
- XOO(K, was nunneng hés caithe on estate lend and had them trespassad, impounded, and was
harassed by the BLA and Tribal Governments whike other people were doing the same
thing and nothing was done shout 2. Lets be fair and treat everyone equal.
- They have no concern for people who don't have land if these people have concerms. The
Council are only interesied in prime land for themaehves and their family members.
= 1 owm o lnnd 80 | canmot judge this e st this time.
= They e o concerned shout petty issoes and not whai can benefit the people
= 1 don't know - never had to work with the Council on land ssees
= Na, because pofitics become vvolved
= Tirikal Council needs to first be positive in onder 1o conduct thelr moctings before warking oa
ey —
-Imuhnﬂﬂnﬁmm&m ‘lhTﬂnh:blﬂhuﬂhu-
' Mﬂﬁﬂhwnﬁiﬂ--p-ﬂ:ﬂu !
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24. Docs the BIA do a “good™ job in admintseering land msoes, either froan a land user, lnd
owner, or someone who owns no bed viewpoant?  (Yes) | (No) 2
- Really don't know about BIA arca. No kelp at all
= I think they do & good job, Neod morne indormation on private lnd
= The BIA will trespass an Indian on short notice but it takes forever to trespass an outsider on
Non-Indian
= The couldn't care less! Even though their workers are enrolled here. Everyone & for
themselves! They noed to get rid of the BIA - they don't care sbowt gur people or our
communities, Some workers are pot from Fort Bellcnap and they don't care, nor do they
have any investment in our commenity and our lnd issues.,
= lown po Iand 5o [ cannot judge this issue af this teme.
= T caught up in doing minémuam of work 1o bhelp you
- I don’t know
= In mry epinion we do mot need the BLA
- It seems that the BIA wants control of bnd or any e
- Buremscralic marsgement from the BIA has never helped our poople. Only certain individuals
that have an “in" would benef or be updated. Also BLA appraisabs take far 1o lang 10 pot
fingshed

i
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DRAFT FROPOSAL TO ADDRESS FRACTIONATION
ON INDIAN TRUST LAND

Compiled by the Indian Land Working Group
Revised April 1997

To advance the self-determined management, use and control of
allocted and fractionated trust lands by Indian people; to promote
the consolidation of fractionated lapd intereats into wviable
economic units by the removal of regulatory barriers; and to create
and enhance the necessary programs and process for this purpose.

Be it enacted by the Senate and House of Representativea of the
United States of America in Congress assembled.

SECTION 1. SHORT TITLE:
This act may be cited as the "Indian Trust Estate Planning and
Land Title management Improvement Aot®.

SECTION 2. FINDINGS:
Congress finds that:

(1) The United States has a trust relacionship with Indian Tribes
and people which includes a trust responsibility to protect,
conserve, and provide for the utilization and management of Indian
lands;

{2) The United States sought to assimilate Indian people into the
"mainstream* and acquire additional lands by allotting tribal lands
to individual tribal members, declaring remaining lands surplus,
and making tribal land available for homesteading., surplus sale,
and other uses in direct wviolation of treaty agreements;

{3) During this period, allotments were removed from trust status
by forced fee patent, sale by both Indian landowners and the
federal government, probate proceedings under state inheritance
law, foreclosures, and surplus sale of treaty land, resulting in
over 90 million acres of Indian homelands passing ocut of Indian
cwnership; some of these practices continue today.

(4) With the passing of each generation, the number of cwners per
trust allotment increased, so that voday ic is not uncommon to £ind
numerous allotments on many reservations having multiple owners
often numbering in the hundreds; with many Indian landowners
holding interests on multiple reservations;
HOTE: Along the Canadian Border, many Tribal Hations have
members on both sides of the lines. An example is the
ASSINIBOINE Mation have Assiniboines in Canada and the United
States. If a Canadian Assiniboine inherits land on Fort
Belknap or Fort Peck, a FEE PATENT is issued to the Canadian
and the land goes out of Trust status. Historically. the
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taxes are not paid on the land and some person, usually a non-
Indian, will pay the taxes on the land for a period of time,
usually seven (7) years, that apply for a TAX DEED from the
County Courthouse. Through this process a person can become
the owner of land on the reservation for a very small amount
of the value of the land.

{5} Indian landowners encounter a federal maze of regulations
along with the increasing growth of trust interests held in common,
making it difficult for many heirs to make practical use of the
land;

(6) Archaic federal Indian land policies and over-regulation have
helped to perpetuate the paternalistic management of Indian land
over the past 100 years.

BECTION 3., PURPOSE:
It is the policy of the United States and the purpose of this
Act to:

(1) Fulfill the federal trust responsibility to Tribes and
individual Indians which exists under Treaties, executive orders,
court decisions, and Acts of Congress related to maintaining the
trust status of the land; and managing the land for highest and
best use purposes;

(2) Facilitate estate planning and real estate transactions which
provide for the beneficial use of Indian lands by the Indian people
who own the lands;

(3) Support tribal communities in the development of land
ownership data bages; fractionated land acquisition lending and
grant programs; and tribal inheritance laws which enable the Indian
land owner to consolidate fractionated title to create wviable
ecopomic units of land;

{4) Preserve the trust status of Indian lands located both within
and outside the reservation boundaries;

SECTIOM 4. DEFINITIONS:
In this Act:

{1) "Alaskan Mative" means an individual who is an Alaskan Indian,
Eskimo, or Aleut, or any combination therecf. This term includes
an individual who is regarded as an Alaskan MHative by the Alaska
Hative Village or group of which he or she claims to be a member
and whose father or mother is (or, if deceased, was) regarded as an
Alaskan Mative by the Alaska Mative Village or group. The term
includes any Alaskan Native as so defined, either or both of whoase
adoptive parents are not Alaskan Matives.

{2) ®Indian means any individual who is a member, or a descendant
of a member, of a MNorth American tribe, band, Pueblc or other
organized group of native people who are indigencus to the
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continental OUnited States, or who otherwise has a special
relationship with the United States through treaty, agreement, or
some other form or recognition. For purposes of this Act, the term
also includes an Alaska Mativa.
COMMENT: This definition is in 'conflict' with body of the
draft because of the proposal to limit inheritance to only
enrolled members of a Tribe.

{3) *Indian Landowner"” means an individual Indian owner of an
interest(s) in trust or restricted land.

(4) =vUndivided Interest” means the portion or rights in property
owned by tenants in common or joint tenants whereby each tenant has
an equal right to make use of and enjoy the entire property.

(5) *“Fractionation® means to divide or break-up into undivided
interests.

(6) *=Fractionated Land Consolidation Plan® means a plan developed
through a documented community based planning process and enacted
by the tribal government, defining fractlonated land consclidation
goals and a means of reducing fractionation through gifr deed,
uia. purchase, and exchange among owners and/or other Indians or
tribes.

{(7) =Grantor" means one who has control or authority over real
property which includes the right to give, confer, consent, allow,
surrender or transfer this property with or without compensation.

{B) "Lease Council® means the entity authorized to act for the
landowners under a landowners agreament.

(3) ‘Landowners Agreement” means a management agreement among
landowners.
COMMENT: The ‘agreement' should not be limited only to the
landowners of a single "tract”, but should be expanded to mean
those individual owner's of multiple tracts in a georgraphic
area my enter into an agreement for a "Lease Council® to act
on behalf of multiple tracts .

{10) "Lineal Descendant"” refers to descent by a direct line of
succession in ancestry; includes and adopted child who is an
Indian. L R
COMMENT : This definition may be in conflict with the
®inheritance* portion of the draft.

(11) *Trust or Restricted Land means a tract of land, all or a
portion of the title to which, is owned by one or more individual
Indians or a tribe and is held in trust for them by the United
States or is subject to federal restrictions on alienation.

(12 =Secretary” means the Secretary of the Interior wunless
otherwise specified.
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{13} *Tribal Goveroment®” means the elected body that governs a
tribe by custom, tradition, constitution or other governing
document .

(14) *Tribe" means a distinct political comsunity of Indians which
exercises powers of self-government; this includes those Alaskan
Tribes included in the Federal Register listing of February 16,
1595,

(15) *Tribal Corporate Entity®" is an entity recognized by the
Tribe.

BECTION 5. BHEFFECTIVE DATE; BAVINGS.

(1) Except as otherwise specifically provided herein, this Act and
the amendments made by it shall be effective upon enactment; the
repeals or amendments shall not be effective so as to prevent the
completion of any transaction pending approval or other action by
the Secretary if such transaction is completed within six months of
enactment of this Act.

{2) The authorizations in this act are in addition to and mot in
derogation of any other authorizations.

IITLE I - BSTATE PLANNING

SBBCTION 101. PURPOSE.
To require the establishment and maintenance of an estate
planning program to:

(1) Dramatically increase the use of willas and other methods of
devisee among landowners;

{2) Substantially reduce the guantity and complexity of Indian
Estates which pass intestate through the probate proceas while
protecting the rights and interests of Indian landowners.

{3) Require the provision of adequate services to achieve these
PUIpoSes.

SECTION 102. ESTATE PLANNING.

{1} The Secretary shall implement an estate planning program to
ipform, advise, and assist Indian landowners in accessing the
necessary racords, and using the wvarious methods, to facilitate
transfor of lands to heirs of cholice.

{2) Activities under this title shall be executed within the
guidelines of the established tribal probate code or fractionated
land consolidation plan.

(3) The Secratary shall conduct or provide for regional estate
planning workshops for tribes and landowners every six months.
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BBCTION 103. REPORT AND NOTIFICATION TO LANDOWNERS:

{1) wWithin two years of the enactment of this provision, the
Secretary shall provide each Indian landowner of trust or
reatricted interests, a report listing thelir landholdings, other
co-owners, and each owners percent of ownership in the respective
trace.

{(2) This notification shall include information on estate planning
options under federal and tribal law, that are available for
consolidation or disposal of the interests, including but not
limited to: preparing and executing a will; joint tenancy with
right of survivorship, negotiated sale, gift deed, and exchange.

BBECTION 104. FROVISION OF ADBQUATE BERVICES.

To carry out this title and other provisions of this Act, the
Secretary and/or by contract, grant, or compact with tribes or
lease councils, shall provide for estate planners/outreach workara,
appraisers, realty staff, credit staff, and certified surveyors.

BBCTION 105. REPORT TO CONGRESS.

The Secretary shall report to congress annually on the
implementation of this title immediately prior to submission of the
President's Budget,

TITLE II - TRUST LAND RECORDE MANAJEMENT
BECTION 102. PURPOSE.
To improve land records administration in order to facilitate
the consolidation of fractionmated title in the areas of probate and
real estate transactions.

BECTION 202. LAND RECORDE SYETEM .

The Secretary shall promote the formation and maintenance of
4 computerized land ownership records/payment dispersal system at
tha local level to enable tribal commumnities to:

{i}l Evaluate and implement plans to consolidate fractiomated
ticle;

{2) cCortify title ocatus reports for mortgages, probates,
appraisals, and other land transactions;

(3) give owner: a meaningful accounting of thelr land {including
income derived and allotment from which it is derived) to assist in
land comaclidation and estate planning initiatives;

(4) Reduce the number of ownership records.

BECTION 203. STAFFING, RESOURCES AND SAFEXEEPING.

(1) The Secretary shall provide for the necessary staff and
resources for local design and administration of a land records
system by making funds available to an appropriate, tribally
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approved agency or organizaciom.

(2) An appropriate, tribally approved agency or organization will
perve as a repository for land records, but the daily use,
maintenance, and control of these records will remain at the local
lavel.

BECTION 204. AID TO TRIBES AND LEASE COUNCILS.

The Secretary shall make grants to tribes, landowner
associations, and lease councils to aid in the development and
implemontation of programs for the creation and maintenance of
accurate and accessible land ownership data basea. The data bases
shall include, but not be limited to, information on ownership,
locations (mapping), yields and income, zoning, lease contracts/
permits, current and potential uses, rights-of-way, and legal
descriptions.

TITLE ITI - REAL ESTATE TRANSACTIONS
BECTION 301. PURPOSE.
Te remove the regulatory and administrative barriers which
cbstruct consolidation of fractionated title.

SBCTION 302. FRACTIONATED LAND CONSOLIDATION PLAN.

{1} Any tribe may adopt a land coneolidation plan to address
fractionation providing for the sale and exchange of any trust or
restricted interests for the purpose of consolidating fractionated
title.

(2) If a tribe elects to develop a plan as described in Sec.
302(1), the plan shall be developed in consultation with the owners
of the trust or restricted interests who will be impacted.

{3) Unless restricted by a tribe's fractionated land consolidation
plan c¢r tribal law, all real estate provisions of this Title shall
apply on trust or restricted land.

BECTION 303. APFRAIBALS.

{1} An appraisal is an opinion of value supported by facts which
shall include land use designations as determined by tribal
ordinance or Indian landowner use, where a tribal ordinance is not
in effect.

{2) An appraisal will be required unless waived in writing by the
grantor.

{3) An appraisal prepared for the BIA, Tribe, or Indian landowner,
shall comply with the uniform Standards of Professional Appralsal
Practice (USPAP] standards as promulgated by the Appraisal
Foundalion in Washingten, D.C.

%)  Any appraiser cosmissicned by the BIA, Tribe, or Indian
landowner to prepare an appraisal, must be licensed or cwtitinﬁ
within the 5State in which the Indian land is located.

COMMENT :
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(B) The type of format followed in preparation of the
appraiszal report must be approved by the entity commissioning the
appraisal and must follow USPAP guidelines.

{c) The BIA or tribe shall maintain a data base on real
estate transactions which will be available to appraisers, tribes,
and landowners to assist them in determining fair market value/land
valuations.

SECTION 304. TRUST AND RESTRICTED LAND TRANSACTIONS.
{1} The sale or exchange of trust or restricted interests may be
less than the fair market value.

{2} An individual may sell or exchange a trust or restricted
interest{s) to, first any lineal descendant of the original
allott=e of the tract, then a co-owner in the tract, then to any
tribal member and then to the Triba.

{2} Motice of the sale or exchange will be given to all interested
parities to include those entities listed in 304(2).

(4d) The party first in order will have 30 days to exercise the
right Lo purchasz or exchange a trust or restricted interest(s)

{5) An Indian may gift deed a trust or restricted interest to the
tribe or another Indian and may reserve any rights-of-way, water,
or minsral rights. The Secretary shall not regquire an appraisal,
or that the grantee be a lineal descendant as a prerequisite to
such a trancsfer.

BBCTION 305. FPRESERVATION OF TRUST OR RESTRICTED BTATUS.

(1) Any person who seeks to petition to cbtain a fee patent on
their land, must £irst, 30 days prior to the petition, advertise in
local media of their intent to obtain a fee patent.

{2) If a petition is filed with the Secretary for a patent in fee
for lavd or interests therein, which is then offered for sale, sach
of the co-owners, if applicable, other members, then the tribe
shall have 180 days from the date of notification of such petition
or Bale, to acquire the interests. Funds appropriated under Title
IV of this kot may be used for this purpose.

{3}  In the evernt of default under a federally approved lending
progran on 4 loan secured by trust land or interests therein, the
following foreclosure proceedings shall apply:
(A Member-owner will be offered leaseback/buyback rights;
(B) Spouse and children of the former member-owner will be
offered lecseback/buyback rights;
{C) Leaseback/buyback rights ocffered to:
{a) Indian member(s) of the Indian Tribe having
jurisdiction where the property is located.
{b} A tribal corporate entity;
i) The Tribe having jurisdiction where the property is
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located.

(D) If the real property is not leased or purchased by any of
the aforementioned entities, and all appeals have concluded, the
property will be transferred to the Secretary of the Interior and
held until such time as one of the eligible entities can purchase/
lease the land.

BECTION 306. INDIAN LANDOWNER AGREEMENTE.

{1) Indian landowners may enter into an Indian landowners
agreement for the purpose of managing and administering a lease in
multiple cwnership. A lease council elected by the landowners may
act in their behalf in all matters related to the lease as defined
by tribal code and/or federal regulationms.

BBECTION H:E?. REFPEAL AND AMENDMENT OF PROVISIONE.

(1) Sec. 201, 202, 203, 204 subsections (a) and (b), 205, 208 - 212
of the Indian Land Consolidation Act (P.L. 98-608) is repealed.

{2} Section 3{a) of P.L. 101-301, "A bill to make miscellansous
Amendments to Indian Law and for Other Purposes® is amended by
striking out "section 2 and 17" and insert in lleu Cthereof,
"sections %, 5 and 17" and by adding a colon and the following
proviso before :he period at the end thereof ®Provided, that
nothing in this section is intended to supersede any other federal
provisions of Federal law which authorizes, prohibits, or restricts
the acquisition of land or the creation of reservations for Indians
with respect to any specific tribe, reservation, or stateis).

TITLE IV - FINANCIAL ABSISTANCE

SBCTION 401. PURPOSE.

To provide £inancing to tribes and individual Indian
landowners for consolidation of fractionated interests. Tribes
must have a fractionated land consolidation plans to access funds
providad for in thia title.

BECTION 402. LOANS POR ACQUISITION.

{1} Furds shall be appropriated under the Department of
Agriculture "Indian Land Acquisition Fund® to provide loans to
tribes and individual Indians for acquisition and consolidation of
fractionated trust or restricted interests.

{2) The Secretary of Agriculture may make loans to tribes for
relending to individual Indians for the acguisition and
consoridation of fractionated trust or restricted interests.

{&) A Tribe receiving loans under this subsection shall
mﬂ-ﬁpﬂinit the fuzds in a federally insured financial institution of
ce.

{B) Amount:s collected in repayment of loans and as interest
or other charges, may be utilized in making additional loans, and
for the payment of interest and repayment of principal to the
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Secretary of Agriculture.
SECTION 403. GRANTS FOR ACQUISITION.

{1) Funds appropriated under the Department of Agriculture Indian
Land Acquisition Fund, may be used by the Secretary of Agriculture
to make grants to tribes and individual Indians for the acquisition
and consolidation of fractionated trusty or restricted interesta.

BECTION 404. LAND STATUS.
{l] Any lands purchased with funds from this section will remain
in trust or restricted status.

TITLE V - FROBATE
SBECTICI 5.1. APPLICATION OF TITLE.

{a} The p-ovislons of this title shall apply to all trust or
restricted lands administered by the United States except as
hereinafier provided. Tribes may, by formal resolution filed with
the Secretary, elect to opt out from application of this title or
any provision thereof.

(b} Upon receipt of a formal subsection (a) resclution, the
Secretary shall immediately notify all Departmant of Interior
agencies and tribes performing inheritance functions of such
regsoluLion or code.

[c} Tae 3zerezdry shall publish a list of tribes, with date of
action, that have opted out from application of this title.

{d} Tribal irtestate succession codes legislatively enacted prior
to the date of this legislation are not superseded by Section 504.

(e} Tha trust preservation limitations set forth in Section 502
shall be read in pari materia with existing federally legislated
inheritance codes. Tribal codes, if more restrictive, shall apply.

(£} Subject to Secretarial approval, special tribal inheritance
codes 4and changes thereto, may be enactED to apply to landa on
reservations or otherwise subject to a particular ctribes
Jurisdicclioen i llew of the provisions of this title.

{q) ’ compilation of approved codes and changes thereto,
indicaLing approval date, shall be maintained by the Secretary.
Hotification of code approval and approval of changes shall be
immediicely provided to the Department of Interior agencies and
tribes performing probate functions.

BECTION 502. PRESERVATION OF TRUST STATUB.

Hon-Indian inheritance of trust or restricted lands shall be
limited to receipt of a life estate with remainder over to the next
Indiar helrs in line of inheritance. MNon-Indian heirs-at-law ghall
receive a life estate to the extent of their standard intestate
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ghare. Eligible non-Indian devisees shall receive a life estate in
the full share davised to them by will.

SECTION 572. ELIGIBLE WILL DEVISEES.

{a) Mo person shall be entitled to receive trust or restricted
lands by devise except the decedent's heirs-at-law relatives within
the first and second degree, members of the tribe with jurisdiction
over the lands devised or the tribe with jurisdiction over the
devised lards.

(b} A decedent without family membersz in any of the identified
categovies in subsection (a) may devise his estate or particular
assets thereof to any devisee related by blood.

{e) Deviser to multiple beneficiaries shall be construed as joint
tenancies subject to right of survivorship.

BECTION 504. INTESTATE SUCCESSION.

{1) Except as limited by Section 502, whenever any Indian dies
possessed cf any interest in trust or restricted land and has not
executod a will disposing of such interests, such interests shall
descen:. asz followa:

{a) A live estate to the surviving spouse
(2} The erntire estate shall descend as follows:

{4} To the decedent's children in equal shares by right of
representation;

(b} If the decedent is not survived by children or issue
thereof, to the decedent's parents in egual shares or to the
gurvivor of the cwo;

(<) 1f the decedent is not survived by children, issue
theresi, vor parents, to the decedent's brothers and sisters without
right of representation.

{4} I the decedent has no heirs under subsections {a), (b),
or {(c}, the aezets of the estate pass to the tribe with
Jurisd:retlior over the interests.

t2d ks to cff-reservation interests not subject to the
Jurisdiction of any tribe and for which no heir exists under
subsectivs (a), (b}, or (e}, the Secretary shall maintain and
adminizter 3ald interests in trust, in a land pool designated to
hold allo_ced land interests not eligible for inheritance under
Bection 104 (2) (a) - (2) (4).

BECTION 535. PRETERMISSION.

If az Indian testator dies without having made a will to
ipclud. afverkosn children, and the omission is the product of
ipadvertence rather than an intentional omission, afterborn
childron shall b2 given a life estate in all trust or restricted
assets of the estate in all trust or restricted assets of the
egtate in _he amount cf the child's intestate share.

BECTION 576. REPEAL; SAVINGS.
Boection 207 of the Indian Land Consolidation Act is hereby
repealoed sut neither such repeal nor the enactment of this act
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shall invalidate any law or pert thereof enacted by a tribe under
said secticn 207.

TITLE VI - GENERAL PROVIBIONS
BECTION 601. TAX EXEMPTION.
All lands or interests in land acquired for an Indian or
Indian tribe under authority of the Act shall be exempt from
Federa:, State, and County taxation.

BECTION 602. AUTHORITY OF TRIBAL GOVERNMENT.

Hothing in this Act shall be construed as wvesting the
governing body of an Indian tribe with any authority which is not
authorized by the constitution and by-laws or other organizational
document of such tribe.

BECTION 603. WAIVERS.

A tribe can at any time walve a 25 CFR provision which
restricts  implementation of a tribal fractionated land
consol_dation plam.
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TESTIMONY OF ROXANE J. FOUPART, DIRECTOR OF TRIBAL LAND
DEPARTMENT
LAC DU FLAMBEAU BAND
OF
LAKE SUPERIOR CHIPFEWA INDIANS
BEFORE THE
UNITED STATES SENATE COMMITTEE ON INDIAN AFFAIRS
HEARING ON 5. 1586
THE INDIAN LAND CONSOLIDATION ACT AMENDMENTS OF 1999
NOVEMBER 4, 1999

Mr. Chairman and Members of the Committee, my name is Roxane J. Poupart, and 1 am the
Director of the Tribal Land Management Department for the Lac du Flambean Chippewa Tribe
of Wisconsin. |am here as the Representative on behalf of the Lac du Flambeau Tribal
Govenment to provide the commities information on how the Land Consolidation Pilot Project
implemented by the Burcau of Indian Affairs is working for Lac du Flambeau, Lac du Flambeau
is one of three Reservations selected o participate in the Land Consolidation Pilot Project for
fiscal year 1999,

The Lac du Flambeau Indian Reservation is located in northeentral Wisconsin, approximately
180-300 miles from any major metropolitan area, There are more than 1600 Tribal Members of
the Lac du Flambeau Band that reside on the reservation. Exhibit A Mustrates Lac du
Flambeau Land Ownership Status. The Reservation is approximately 86,000 acres in size
established and defined pursuant to the Treaty of 1854 between the United States and the
Chippewa Indians of Lake Superior and Mississippi; dated September 30, 1854 (10 Stat. 1109).
The Tribe has a very diverse ecosystem with an enormous responsibility to police, protect,
enhance, and conserve the land and its trust resources for future generations. OF the 86,000
acres, approximately 40,000 acres are forested , 20,000 acres of lakes, 34 miles of creeks, fivers
and streams, 24,000 acres are wetlands (entire northern one-third of the reservation) with only
2,000 acres of tribal land designated for housing and leasehold properties. Development within
our ares is predominately residential and confined around the lakes and downtown area.

The three pilot reservations are Lac du Flambeau, Lac courte Oreilles, and Bad River. Lac du
Flambeau as the two other Bands consist of allotted land having been made in the 1850"s, well
before the enactment of the General Allotment Act in 1887, Fractionations on these reservations
are the most severe examples in the Great Lakes area. Although, Lac du Flambean has not
received a specified amount under the Pilot Project, to date, the Bureau of Indian Affairs have
expended $700,000.00 for Lac du Flambeau. In addition to the Pilot Project, the Tribe has
worked diligently in its own efforts to reduce the severe problem of fractionation. In fiscal year
1998-1999 the Tribe appropriated $1.5 million under two separate referendums for the purchase
of allotted and fee lands, We acquired from 153 heirs representing 1755 undivided interests. [n
fiscal year 1999-2000 the tribe appropriated another $1 million to acquire and consolidate lands
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in order to utilize land for housing, economic development, and natural resource management.
The most recent data received from the Chippewa Housing Authority, tribal members on the
waiting list for housing is 268 individuals, a majority of which consisting of a two or three
household member composition. This indicates the existing severe overcrowded conditions on
the reservation. In order for the tribe 1o address the housing shorages and overcrowded living
conditions, more land must be acquired and more land must be consolidated.

The strongest point and most effective part of the Pilot Project is that it has enabled the
Tribe to re-establish their land base which had been decimated by the allotment policy. By
1966, approximately 25% (29,101 acres) of the original reservation land base was allowed 1o
become alienated and currently is owned by non-Band Members. Many of the allotments that
have lefl Indian ownership include our most desirable shorelines around the lakes. To date, the
Tribe has re-established 1,181,09 allotment acres, this includes the acquisition of two (2) entire
allotments within our designated wildlife area. Exhibit B identifies allotted land ownership data.
Fractionated ownership of Indian lands is a problem that not only threatens the administrative
ability of the Bureau of Indian AfTairs it makes utilization of the lands very difficult and
sometimes impossible for the individual owners including the tnbe. Exhibit C is a example of
an attempl to consolidate several parcels under the pilot project.  To make this a viable unit its
time to take this consolidation aftempt one step further and acquire those fractional interests
greater than 2%,

There is only a few residential leases on allotted land in Lac du Frambeaw, Allotment land base
has some choice lakeshore but is predominately forested backland and undeveloped. To recoup
proceeds from these inherited land interests as outlined in the Pilot Project appropriation
language maybe far reaching.  For example, the Burean acquiring infe an 80 acre allotment
from 12 heirs representing less than 1% undivided interests and the parcel generates (1) zero
income. The number of heirs are still to numerous to get the required approval for a lease and
any damages received from a right-of-way have been waived or already disbursed. Under the
Jorest management plan the next timber sale or improvement praject is not anticipated for
another fen (10} years. If a parcel is not generating income how and when will income be
generated? It is not clear nor has the Tribe been consulted on how 1o address the economics of
these acquisitions.  Another concern we have is the time period of these title transfers to the
tribe. It is not clear whether this process will take days, months or years. Other areas of
encountered dilemmas have been in the transition of payments to tnbal members, confusion
when payments would be received by members, dental of land sales payments, breakdown in
communication and consultation, and regression 1o the old method of processing land sales.

Under PL93-638 the Tribe contracts certain Real Estate functions of the Bureau of Indian Affairs.
Tribal Lands Program currently has a stafl of three (3) that provides real estate services and
routinely prepares and processes trust and fee title conveyances, sales, purchases, exchanges,
partitions and gift conveyances. There are four (4) attorneys that contract with the tribe
specializing in Contracts, Housing and Indian Land Tenure issues. The knowledge and
administrative experience of the Tribal Land Program has positioned the Tribe to administer the
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Land Consolidation Pilot Program.

The tribe supports the Land Consolidation Pilot Project and recommends funds be appropriated
in fiscal year 2000-2001, to continue the Pilot Project objectives in reducing fractionation of
Indian lands. The tribe strongly urges that new allocation language and criteria for the Pilot
Project allow tribal governments the authority to administer the program. In addition, acquire
interest greater than two percent within a designated time and allow individual land owners
acquisitions for consolidation concurrent with the Tribe's Land Management Acquisition Plans.
Thereby, creating greater opporiunities in land utilization for new housing development,
economic development, enhancement and management of the natural resources. The Tribe
recently received the new Land Consolidation Act Amendments of 1999 on Bill 5.1586 and
recommends ample time for review, commentary and consultation,

In conclusion, on behalf of the Tribe, [ appreciate the ime of the Chairman and Members of the
Commitiee to allow us (o express our concerns and recommendation regarding the Land
Consolidation Pilot Project.

Miigwetch!
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Exhibit B

Lac du Flambaau Allotted Land Cwnarship Data

o of Inierests | Fercentage | Acreage | Estimaied Valus |

2% o less 14.690] s6.0%| 3273 _ $1478.321

> 1384 TT% !.il_ﬂi 1,196,310

[ =% 2] 3.T% gﬁ:l §969,780
10% > 20% 367 Z1%| 3,670 $1,610,288 |
Z0% > 6% 162 0.9%| 2008 $905,730 |
[50% > 100% F 0.1% 776 $340,872 |
Tomh 17,401 100.0%| 14,428 $6.5 Ml

The Lac du Flambeau Tribal Trust Resources consists of moderate density
second growth foresis with some inland lakeshore frontage and river frortage.
Developmant ks predominately residential and confined around the lake arsas
and downtown area. Much of the anea |s rural and used for Umber products.
and recreation. The lakeshore frontage ranges from ideal 1o low, wel, and
unbuildable. Few leases are on allotted lands.

Allotment land bass has some cholce lakeshone frontage but ks predominately
forested backiand and undeveloped. The average land area held by esch heir

il divided would mceive 0.84 acre,

5%
1%
2%
%
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Tnibal Land Entonprise

A Sub-charersd Corporation of the
ROSEBUD SIOUX TRIBE

Incoporatnd Undar Act of Jume 18, 1934, (41 Siat 904}
Telephone T47-2371 or 747-1372

Movember 2, 1999

Honorable Senator Ben Mighthorse Campbell
Chairman, Senate Committee of indian Affairs
Room 106 — Dirksen Senate Building
Washington, DC 20510-6450

Dear Senator Mighthorse Campbeil:

These written comments supplement my oral testimony.before the Senate
Committee of Indian Affairs on Movemnber 4, 1999, | request leave of the
Committee to submit more detailed written comments since | was only invited to
present oral testimony a few days ago and have not had sufficient time to develop
them.

| am the Executive Director of Tribal Land Enterprise (TLE), a comporate entity
of the Rosebud Sioux Tribe created in 1943 pursuant to the Indian Reorganization
Act. Tribal Land Enterprise works cooperatively with the Tribal Council of the
Rosebud Sioux Tribe and it performs several important functions for the Tribe.
Importantly, TLE leases tribal land and uses the proceeds to purchase additional

interests in land and to operate the organization.
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I want to give an overview of what TLE does because it has a direct bearing
on the fractionated heirship problems addressed in 5. 1586. | suggest to you that
this proposed legislation does not address the myriad of problems with fractionation
of heirship land. The solution, for the United States, tribes and allottees, should not
be arrived at piecemeal. That approach will lead to other insurmountable problems
that can be avoided through close consultation with the tribes. The Rosebud Sioux
Tribe and | would be willing to direct our efforts to resolve these complex problems
in cooperation with the Committee, individual members of Congress and the
Administration. It seems reasonable that those who have suffered and continue to
suffer under the legacy of the Allotment Era are particularly well qualified to suggest
solutions to problems caused by those misguided policies. | suggest that tribes
should be invelved throughout ﬂ.'IiS process rather than merely asked to respond to
proposed legislation at mmi‘tbel; hearings.

Addressing the problems associated with fractionated heirship land must be
much broader than those perceived solutions contained in 5. 1586. A range of
alternatives should be made available to tribes to deal with the problems to avoid
further fractionation by operation of law. One such solution is for Congress to
ensure that tribes have the ability and the means to acquire fractionated interests in
land during the lifetime of allottees. In addition, Congress should ensure that the
tribal land base will be restored by providing a more efficient means for tribes to
acquire land that has been lost due to the policies established during the Allotment
Era and return them to trust. The following discussion will serve as a reminder to

the Committee what the Congress has been done in the past with regard to the

COMMENTS - 2



162

Rosebud Sioux Tribe and how congressionally crafted solutions are being used
today. It is suggested that the Committes use the following as a template for
addressing problems associated with fractionated heirship lands and dissipation of
the tribal land base on a much broader scale.
TRIBAL LAND EMTERPRISE

As noted above the Rosebud Sioux Tribe created Tribal Land Enterprise in
1943, forty years prior to enactment of the original Indian Land Consolidation Act.
In doing so the Tribe made a major commitment to preserve and restore and
consolidate the tribal land base...even in view of the dire economic circumstances
of tribal members. The imporance of that decision cannot be overstated and the
Committee should recognize the sacrifices by poverty stricken members of the tribe
to maintain the tribal homeland. I

The operation of TLE invalves the transfer, by tribal members, of beneficial

title to their trust or restricted interest in land, including fractionated heirship
interests, in exchange for TLE Centificates. The value of TLE shares is set annually.
Certificate holders may redeem their cenificates for cash at any time. The certificate
holder may also deposit certificates on TLE assignments of trust land that gives the
holder with surface rights to the land. Such assignments can be relinguished to the
Tribe in exchange for cash, Class A certificate holders have the right to vote their
shares at the annual TLE shareholders meeting.

TLE Certificates may be transferred during the holder's lifetime to family
members. Upon the certificate holder's death the cerificates to a named

beneficiary. If no beneficiary is named, TLE Certificates may pass by devise or by

COMMENTS - 3
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descent and distribution by probate of the decedent’s estate in the Tribal Court. TLE
Certificates are considered non-trust probate assets.

Tribal Land Enterprise has, to the extent resources have been available,
prevented further fractionation of land and the transfer of thousands of acres of the
tribal land base out of trust. Even when creditors foreclose on allotments used as
security for defaulted loans, the practice has been for TLE to satisfy the debt and
prevent the land from being lost from the tribal land base.

Between Movember, 1996 and October 1999, Tribal Land Enterprise assisted
the Rosebud Sioux Tribe, in 841 transactions, acquire 9,9335,19 acres of trust and
restricted land. Four hundred —eighty-nine (58%) of those tranzactions involved
interests in her'trship land of 2% or less. Yet, the value of those 2% or less
acquisitions was $76,968.21, five percent of II.EMIA?&.*J? in total trust land
purchases during that period. Tribal Land Eme:pfiselnow purchases between
$40,000 and $70,000 in fractionated heirship interests per month.

The point of the above discussion is to point out to the Committee there are
alternative ways to deal fairly with owners of fractionated heirship interests while,
during their lifetime, effectively addressing the fractionation problam.

ISOLATED TRACTS ACT

Twenty years before enactment of the ariginal Indian Land Consolidation
Act, Congress enacted legislation that authorized the Rosebud Sioux Tribe to sall,
exchange or mortgage isolated tracts in open areas within its 1889 reservation, Act
of December 13, 1963, Pub. L. 88-196, 77 Stat. 349, popularly known as the

Isclated Tracts Act. The legislation was designed to stop the disastrous effects of the

COMMENTS - 4
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Allotment Era and three surplus land acts that followed. The legislation was also for
the purpose of preventing further dissipation of the tribal estate, to consolidate tribal
interests in approved consolidation areas and for tribal economic development. §.
Rep. Mo. 673, 88" Congress, 1" Session.

The Isolated Tracts Act became law some thirteen years before the United

States Supreme Court in Rosebud Sioux Tribe v. Kneip, 430 U.5. 584, 97 5.CL

1361, 51 L.Ed.2d. 660 (1997), hald that the three above surplus land acts caused
diminishment of the 1889 Rosebud Sioux Indian Reservation.' Pursuant to Kneip,
the reservation was diminished from a five-county area (Todd, Mellette, Tripp,
Gregory and Lyman Counties, South Dakota) to the geographic area within Todd
County, South Dakota.

Regardless of the outcome in Kneip, the Rosebud Sioux Tribe and its
members have retained significant interests in Mellette, Tripp, Gregory and Lyman
Counties. The Isolated Tracts Act recognized the Tribe's interests in those areas and
ensured that proceeds from the sale or mongage of isolated tracts in Tripp, Gregory
and Lyman County must be used to purchase land in consolidation areas approved
by the Secretary. Todd and Mellette Counties have been approved as a
consolidation area, The Congress mandated that title to fee land purchased by the

Tribe pursuant to the Act must be taken in trust, Todd County, South Dakota v.

Aberdeen Area Director, Bureau Of Indian Affairs, 33 IBIA 110 (1999).

! The three surplus land acts are Act of Apel 23, 1904, 33 Stat, 254; Act of March 2, 1907, 34 Stat.
1230 Act of May 30, 1910, ¢ 260, 26 Stat. 448,

COMMENTS - 5
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Because Congress astutely provided a mechanism for the Tribe to acquire
fracticnated interests in consolidation areas, it has done so utilizing the proceeds
from isolated tracts. Moreover, Congress has also made it possible to restore to
tribal trust ownership land lost due to the policies of the Allotment Era. The Tribe
strongly opposes any efiort through administrative rulemaking to undercut this
remedial 100l the Congress has provided to the Tribe. See, Proposed Amendments
To Regulations Governing Taking Land Into Trust For Indians (25 C.F.R. Part 151)
published at 64 Federal Register 17574-17588, and explanatory comments, April
12, 1999,

When the formation of TLE is taken together with the Isolated Tracts Act, the
Rosebud Sioux Tribe has both congressionally authorized mechanism and the
means to address problems associated with further fractionation of tfust.and
restricted land and to restore its trust land base. | strongly suggest to the Committee
there are viable alternatives to the escheat provisions contained in 5 1586. The
above discussion is to illustrate that point.

| suggest to the Committee that it is the nature of tribal culture to maintain
contact with the tribal homeland, no matter how small the interest. To the allottes
with a minimal interest in land the issue is not economics, but maintenance of
contact with the reservation homeland, extended family and the tribe. This problem
with fractionation of trust and restricted land, while untenable for managernent by
the trustee, was made and perpetuated by the Congress.  Again, | suggest that the
Committee seek resolution of the myriad of problems associated with heirship lands

in partnership with tribes.

COMMENTS -6
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SPECIFIC COMMEMTS ON THE TEXT OF 5. 1586

With regard to Section 2, Findings, | reiterate that the proposed legislation is
a piecemeal approach to a much larger problem involving the aftermath of the
Allotment Era. Fractionation is but only a symptom. | suggest that a comprehensive
approach be undertaken in partnership with tribes to address in a systematic,
meaningful way, problems created by the Dawes Act and subsequent surplus land
acts,

With regard to probate matters, deference should be given to proposed
legislation drafted by the Indian Land Working Group.

With regard to Section 206 (c), authorizing tribal courts to preside over trust
assets, consider that tribal courts are very seriously underfunded. Any increase in
lz;ihal court caseloads must be accompanied by sufficient base funding for services
arlsd facilities to appropriately adjudicate these cases. Moreover, the Committee
must also consider that probate cases typically involve lawsuits within lawsuits. It
view of a growing line of federal court cases limiting tribal court jurisdiction, the
Congress should make it absolutely clear that the tribal courts have both subject
matter and personal jurisdiction in all such cases involving both trust and nontrust
assets. Similarly, the tribal court’s territorial jurisdiction must be sufficiently broad
to adjudicate matters involving trust lands whether within former reservations and
outside of those areas. There are circumstances where such extraterritorial
jurisdiction is necessary to reach estate assets and parties to such proceedings.

| strongly oppese limitation upon estates passing by intestate succession to

spouses and heirs of the first or second degree. Section 207 (c) (2). This is overly

COMMENTS - 7
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heavy handed and ignores culturally significant views of extended family by my
tribe and other tribes. Again, there are other approaches to deal with the
fractionaticn problem. This limitation would tend to reflect erosion of tribal culture,
tribal laws and tribal values.

I can see absolutely no basis for treating 2% as the threshold value for
treating interests in land differently that other interests. The 2% threshold may
represent quite valuable interests in non-renewable resources or renewable
resources that are not harvested frequently, Further, this view places a premium on
economics, which is not the only consideration from the beneficial owner's
viewpaoint, It is the moral and cultural view of my tribe that escheat is not
appropriate under any circumstance. A member of my tribe must be paid for his
interest in land no matter how small the value,

It is my belief that allowing 51% of the heirs to an allotment to contral how
the land will be used seems entirely improper under certain circumstances, For
example, when timber, mineral resources or rights of away are invalved, a 2/3
majority would seem appropriate. See, Section 220,

In conclusion, | ask that the Committee roll up its sleeves and work with
tribes to find solutions to the many problems caused by the Allotment palicies of a
past era. These efforts should not be mere consultation, but a diligent, on-gaing
effort in working with the tribes.

Sincerely,

Ben Black Bear, Executive Director

COMMENTS - 8
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ATTACHMENT 1

“Teitbal Land Enterprise

A Sub-chartered Corporation of e
ROSEBUD SIOUN TRIBE

Uncorported Linder Act of Juse 18, 1904, (41 Sar 9847
Telephone 747-2371 or 747-2372

MEMORANDUM

TO  : Ben Black Bear Jr., TLE Executive Director

FROM: D' Arcy Bordeaux, TLE Finance Manager @7

RE  : Land Acquisitions

DATE : November 1, 1999

The following information was taken from the Tribal Land Enterprise’s past three (3)
s

# In fiscal year 1996 (Ocm;:et '95 to September "96), we spent §1,107,470 on land
# In fiscal year 1997 (October '96 10 September '97), we spent $1,569,531 on land
# In fiscal year 1998 (October '97 to September "98), we spent §1,584,573 on land
In fiscal year 1999, the Tribal Land Enterprise Board of Directors approved of
approximately $1,220,995.44 in land acquisitions. Most of them were completed by

September 30, 1999, The largest acquisition that is still pending is the one in the amount
of $450,465.00. This is part of the $1.2 million stated previously.



Incoeponated Under et of ane 18, 1934, (68 Star 084)
Telephone 747-2371 or T47-2372

MEMORANDUM
DATE: Movember 2, 1999

REPLY TO
ATTN OF: Brenda J. Antoline, Acquisition & Assignment Manager

SUBJECT: Trust Acquisitions to the Tribe/TLE
TC: Ben Black Bear, Jr., Executive Director

Trust Acquisitions from Members/Non-members to
the Bosabud Sioux Tribe/TLE for a Threae (1) Year Pariod
Baginning Novembar, 1996 through October, 1999:

Members Purchased From: 728
Non=Members Purchased From: 113
Total Members/Mon-members: 841

Members,/Non-members Selling Less Than 2% Interest in a Tract: 489
Merbers/Non-members Selling More Than 2% Interest in a Tract: 337
1 Owner/Member Selling 1 Whole Tract: 15
Total Members/Non-members: 841

Acquired Acres From a 2% Interest or Less Sales: 510.34
Acquired Acres From a 2% Interest or More S5ales: T404.591
Acquired Acres from 1 Owner Tract Sales: 2020.44

Total Acres: O935.69

2% or Less Interest 5ales =~ Purchase Price: 3 76,968.21
2% or More Interest Sales - Purchase Price: 51,283,210.76
Whole Tract Sales - Purchase Price: $ 314,300.00

Total Purchase Price: 51,674,478.97

Attachments
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SRR Tribal Land Enterprise

A Sub-chartered Corporation of the
ROSEBUD SI0UX TRIBE
Incorporaied Undar Act of fane 1 100, (48 S 084
MEMORANDUM
Telephone 747-2371 or T47-2372
DATE: NOVEMEER 2, 1999
TO: BEN BLACK BEAR, JR., EXECUTIVE DIRECTOR, TLE

FROM: LARRY D. MARSHALL, TLE LEASE MANAGER
SUBJECT: LEASE REPORT

TLE presently has interest in and to approximately 800,000 acres more or less and
the TLE Lease Office manages approndmately 60% of this acreage. The remaining
acreage is managed through the TLE Assignment Department and the Bureau of Indian
Affairs.

Approximately 80% of this land base is grazing land, 15% is farmland and 5% is
hayland. 30% of this land base is leased by Tribal members and the remaining is leased
by non-members.

The use of this land base is mansged through the Range Unit Permit System,
Farm/Pasutre leases, homesite leases, Business site leases, Imigation leases, the wildlife
Habitat Incentive Program, Conservation Reserve Program, the development of the Pork
Production facility, the development of a Boys Ranch and the development of an Elk and
Buffalo berd. All the above is accomplished through the cooperation of the Bureau of
Indian Affuirs, the Farm Agency Service, the Natural Resource Conservation Service, the
Indian Health Service, the Tribal Water Resource Office, the Fish and Wildlife Service,
the Mni-Wiconi Project and Housing and Urban Development.
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“Pibal Land Exterprise
AOSEBUD SI0UX TRIBE
Brprparaod Undler Act off Name |8, PRI (48 Saar B84}

Telephome T47- 2371 or 747-2372
Movember 17, 1999

Honorable Ben Nighthaorse Campbell
Chairmnan, Senate Committee of Indian Affairs
Room 106, Dirkksen Senate Building
Washington, DC 20510-6450

RE: SUPPLEMENTAL COMMENTS ON 5, 1586, INDIAN LAMD
CONSOLIDATION ACT AMEMDMENTS OF 1999

Dear Senator Nighthorse Campbell:

| offer the following additional Comments on 5. 1586 to supplement the
written comments submitted to the Committee and my oral testimony on Movember
4, 1999,

SECTION 2 FINDINGS

These Findings should be supplemented to include congressional recognition
of the following impacts as a result of the General Allotment Act, subsequent
surplus land acts, and the failed Federal Indian Policy of the Assimilation Era:

Tribes continue to suffer from diminishment of their trust land base through
negotiated and advertised sale of allotments at the request of allottees, through
foreclosure proceedings where allotments are used as collateral to secure loans and
by operation of law through probate proceedings. -

Further diminishment of the tribal trust land base compounds the severe
economic hardship of tribes and their members, who are some of the poorest
people in the United States,

The efforts of tribes and individual tribal members to restore title to former

allotments to trust, concomitantly consolidating and expanding the tribal trust land
base, have been met with vigorous opposition by state and local govemnments.

SUPPLEMENTAL COMMENTS - 1
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| recommend that Finding 11 be amended to read as follows:

(11)  the problem of the fractionation of Indian lands described in this section is
the result of an assimilation policy of the Federal Govemment that is no
longer in effect, that cannot be solved by Indian tribes alone, and requires a
comprehensive solution under Federal law enabling tribes to prevent
further fractionation, further loss of the tribal trust land base and to more
efficiently restore title to interests in former allotted lands to trust.

SECTION 3 DECLARATION OF POLICY
Add:  to prevent further loss of trust allotments made to Indians

Add: to promote restoration of interests in former allotments to trust status
under tribal ownership,

SECTION 4  AMENDMENTS TO INDIAN LAND CONSOLIDATION ACT

Subsection a(5);:  should be "heirs of the fourth degree” in view of the
extended family system which is significant to tribal
culture.

SECTION 203 OTHER APPLICABLE PROVISIONS

Conditions Applicable To Purchase: (b)(3) It should be specifically noted that
other legislation calls for creation of consolidation areas and this provision should
not affect those statutes.

SECTION 206 DESCENT AND DISTRIBUTION....

Subsection (c) seems to provide tribal courts with adjudicatory
jurisdiction to enter findings of fact and conclusions of law in probate cases
involving trust and restricted lands, However, there is no express language
delegating such authority to tribal courts. There is also no express delegation of
authority to the tribal courts to assert personal jurisdiction over all parties to such
probate proceedings whether they reside on or off the reservation.

Subsection (c) (2) seems to authorize tribal courts to sit as magistrate courts
or special masters in probate proceedings invalving trust and restricted lands, with
final authority in the Department of the Interior, Office of Hearings and Appeals.
This is an intriguing concept.

Any such delegation raises rather complex legal questions that should be
carefully considered by the Committee. The first question is whether the United
States, as trustee, can delegate such authority to its ward (tribe) in affairs conceming
its wards (tribal members) and the trust corpus (trust land and proceeds from trust

SRR FRAFWTAL COMMEWTS . 7
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land). This principle is thought provoking and would appear to be a departure from
traditional notions of Indian law trust jurisprudence. The legislative proposal
suggests that one ward (the tribe through its court system) would adjudicate cases
applying law enacted by the trustee that would, through escheat, take the other
ward’s share of the corpus. Ultimately any interest of 2% or less would escheat to
the ward adjudicating the case. The proposal is even more intriguing in view of the
fact that many tribes do not ascribe to the separation of power doctrine,

Even in view of the above issues, recent decisions issued by the United
States Supreme Court have severely limited jurisdiction of tribal courts. Based on
development of new doctrine that seems to ignore very well established principles
of Indian law, it is predictable that the Court will continue rewriting the law.
Therefore, there must be a clear delegation of authority by Congress to tribal courts
so that they can assert full subject matter and personal jurisdiction over all aspects
of probate matters, This delegation must include authority of tribal courts to hear
lawsuits within lawsuits with nationwide service of process. The abowve trust and
jurisdictional issues could be avoided if trial court judges could sit as United States
Magistrates.

SECTION 207 DESCENT AND DISTRIBUTION; ESCHEAT OF FRACTIONAL
INTERESTS

Section 207 appears to be a redraft of former legislation in an attempt to pass
constitutional muster under the takings provisions of the Fifth Amendment, Due
regard has been given to the holdings and the suggestions of the Uinited States
Supreme Court majority and dissent in Hodel v. Irving, 481 U5, 704 (1987}, and
Babbitt v. Youpee, 519 LIS, 234 (1997). The issue whether or not the escheat
provisions contained in Section 207 amount to a Fifth Amendment taking will surely
be brought before the United States Supreme Court for a third time by aggrieved
tribal members who have lost less than 2% interest in trust or restricted land through
escheat. The Committee should note that even if the current Section 207 does not
give rise to a Fifth Amendment taking, other legal theories will likely be raised,
Therefore, it is predictable that the proposed legislation will the subject of further
protracted litigation.

One must question why so much time, money and effort has been expended
trying to resolve the “fractionation problem” by taking small interests in land by
escheat from one ward and giving them to another. it would again seem to be
economics that is driving this legislation, a principle that does not square with the
trustee’s” fiduciary duties to the tribal member owning the small interest in land. All
that must be done is to pay just compensation for these small interests in land and
the narmow problem involving fractionation will be resolved. It would seem that the
Committee has not considered alternatives involving payment of just compensation,
and how such compensation is paid. 1t is probable that paying for fractionated
interests would be less costly than the administrative expense of managing them.

SUPPLEMENTAL COMMENTS - 3
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Congress could appropriate funds for tribes to purchase fractionated interests.
Alternatively, a mechanism could be developed where tribes could issue certificates
in exchange for transfer of fitle to tribes. Tribal Land Enterprise used that
mechanism and it is effective,

It is clear the United States wants badly to be free of the headaches of
managing fractionated heirship land by washing its hands of the fiduciary duties
owed to wards. However, problem associated with fractionation were created by
the Congress under failed Federal Indian policy in response to *familiar forces”
calling for opening of Indian lands for settlernent, the “civilization” of Indians and
the assimilation of Indians into the larger society, The primary focus of the United
States was and continues to be controlled by economics and continued relentless
pressure from those “familiar forces” by which non-Indians seek land and
jurisdiction.

Rather than approaching the untenable problem of fractionation
comprehensively and in cooperation with tribes, Congress has chosen to address the
problem plecemeal, utilizing principles that are unthinkable to many tribes. The
Fifth Amendment takings issue raised by the escheat provisions of the statute, while
constitutional in nature, are deeply rooted in the economics of managing
fractionated interests in land. However, to many tribal members owning a
miniscule interest in their grandparents’ allotment, the ssue may be quite different.
The tiny fractionated interest may not produce substantial income or be of
substantial economic value. However, that small interest may represent a tribal
member's connection with his ancestors, his extended family, and the history of
hardship, oppression and bloodshed in maintaining the homeland and his culture.
From a system grounded in economics, the Committee may totally be missing the
point why the escheat principle is objectionable to tribes and tribal members.
Similarly, the Committes may not be aware of the remarkable diversity among,
indigenous people within the United States recognized as Indian tribes and differing
perspectives how problems with fractionation should be resolved.

Section 207 (a) imposes significant restrictions on the ability of tribal
members, through devise, from passing their fractionated interests in land to specific
relatives no matter what reasoning the testator might have for doing so. Itis
fundamental, particularly within tribal culture, that the term “heirs at law” is far
broader than relatives within the first or second degree of kinship. Moreover, this
proposed policy would prevent a testator with relatives of the first or second degree
from passing his estate to a more distant relative. Under Section 207 (b, wills
would be statutorily redrafted regardiess of testamentary intent.

As discussed above, there is a major disparity between an administrative
system based on economics and one based on tribal custom and tradition.

Succinctly stated, the allotment system created by Congress, has now become
unthrifty to administer. There will likely be substantial litigation over reforming

SUPPLEMENTAL COMMENTS - 4
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wills as proposed. Fact pattemns are sure to emerge that illustrate, in the most
graphic terms, why a testalor desired to pass over a close relative with his baquest,

Section (c) (1), like the Rule in Shelly’s Case, will create a trap for the unwary
in preparation of wills, The drafter, including persons who prepare their own wills,
must adhere to specific statutory requirements to state, in crystal clear terms, their
testamentary intent, The presumption of a joint tenancy with right of survivorship
runs counter to commonly understood presumptions in draftsmanship and may be
in conflict with applicable law in probate cases. In addition, the trustee is imposing
this technical requirement in will drafting on wards who are, by definition,
incompetent, and who are, for the most part, too poor to hire an attorney.  This
provision will lead to unfair results and create tremendous difficulties between
family members.

Section 207 (c} (2) again imposes a severe restriction on heir determination
under tribal law, custom and tradition. It presupposes a fractionation problem in all
cases, including instances where none exists. The proposed standard would seem
to apply to estates in which the decedent owns full interest in a tract of land. Yet,
the escheat provision would apply only of the decedent owns less than 2% interest,
Thus, the provision seems to create a legal limbo in instances where the decedent
owns more than 2%. In addition, by severely restricting inheritance to relatives of
the decedent of first or second degree and surviving spouses, including non-Indian
spouses, Congress will ensure a steady flow of trust land from trust to fee status, Itis
suggested that this subsection be amended to broaden the class of tribal members
who may inherit land and restricting non-Indian spouses to a life estate in such
lards.

It is patently unreasonable to follow different standards for descent and
distribution of land located on and off Indian reservations. The Rosebud Sioux
Tribe maintains a significant interest in land now considered pant of the “former
reservation” by the United States Supreme Court, Rosebud Sioux Tribe v. Kneip,
430 .5, 584 (1977). This is particularly unreasonable in view of specific
legislation enacted for the benefit of the Rosebud Sioux Tribe recognizing the
Tribe's continued interests in the geographic area the Kneip court referred to as
former reservation. Act of December 13, 1963, Pub. L. BB-196, 77 Stat. 349, The
Congress should treat former reservation areas as if they were on the current
reservation for purposes of this legislation. In that regard, the Secretary has
proposed amendments to 25 CFR Part 151 that would define reservation as
remaining reservation as established by judicial decree. Such lands within the
former reservation, if in trust or restricted status, remain Indian country, This
legislation should not be used as a backhanded way to diminish the tribal land base
in such areas.

Section 207(d): | am completely opposed to the escheat of any interest in
land, no matter how small the fractionated interest. There are alternatives to this

SUPPLEMENTAL COMMENTS - 5
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heavy-handed provision involving payment of compensation, issuing certificates
and allowing continued use of land, granting assignments of such lands and others.
The notion of escheat is not in accord with the customs and the traditions of the
Tribe which has refused to “take” the fractionated interests of its members without
compensation. Moreover, the Congress created this problem and, based on notions
of trust, should ensure that tribal members are not deprived of their property
interests without compensation.

| urge the Committes to work cooperatively with tribes to address the myriad
of problems caused by allotment and surplus land legislation, including but not
limited to fractionation. Using a model based on Tribal Land Enterprise, | am
prepared to make an altemative proposal that would avoid takings and trust issues
discussed above, | will be happy to mest with your staff to discuss alternatives to
this legislation.

Sincerely,

Ben Black Bear, E

o

il

William Kindie, President
Rosebud Sioux Tribe

SUPPLEMENTAL COMMENTS - &
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STATEMENT OF
SHII SHI KEYAH ALLOTTEES ASSOCIATION
BEFORE THE SENATE INDIAN AFFAIRS COMMITTEE AND
THE HOUSE RESOURCES COMMITTEE

CONCERNING 5. 1315, A BILL TO PERMIT THE LEASING OF OIL AND GAS
RIGHTS ON CERTAIN LANDS HELD IN TRUST FOR THE NAVAJO NATION OR
ALLOTTED TO A MEMBER OF THE NAYAJO NATION, IN ANY CASE IN WHICH
THERE 15 CONSENT FROM A SPECIFIED PERCENTAGE INTEREST IN THE
PARCEL OF LAND UNDER CONSIDERATION FOR LEASE

NOVEMEBER 4, 1999

L INTRODUCTION

Honorable members of Senate Committes on Indian Affairs and members of the House
Resources Committee, My name is Shenan Atcitty. [ am an attomey for the Nordhaus Law Firm
in Washington D.C. Our firm is general counsel to the Shii Shi Keyah Allottees Association, and
1 am here 1o provide testimony on behalf of Ervin Chavez, President of Shii Shi Keyah Allotiees
Association. Mr. Chavez regrets that he is not able to be here today. [ am a member of the
Mavajo Nation, and am pleased to be here today on behalf of the Navajo allottees.

The Shii Shi Keyah Allotices Association and its Board of Directors support 5.1315, "to
permit the leasing of oil and gas rights on MNavajo Allotted lands,” and appreciate Senator
Bingaman's efforts to address some of the pressing issues affecting the Navajo allottees.

The Shii Shi Kevah Allottees Association was formed in 1983 and has 8 membership of
2500-3000 individual Indian account holders and landowners. The land holding of the
membership is scattered throughout what is known as the Navajo Checkerboard Areas, in the
Four Comers region of Mew Mexico, Arizona and Utah. The Shii Shi Keyah Allotices
Association is the primary organization that represents the interests and issues relating to Navajo
allottees.

A group of frustrated Navajo allottees formed the Shii Shi Keyah Allottees Association as
a result of the allottees not receiving royalty payments for years at a time, despite the fact that oil
and gas wells, located next to their homes, were producing daily. When allottees received
sporadic royalty payments, it was just simply a check, with no explanation of where or what
lease these royalty payments were being made from.

8. 1315 will address one of the pressing issues facing the Navajo allottees, that is
securing oil and gas leasing opportunities for allotied Navajo lands where there is fractionated
land ownership.



178

IL. BACKGROUND

Although the Navajo allottees have ownership interests in lands that contain vast mineral
wealth, they have not had a meaningful opportunity to realize the benefit from their lands. The
plight of the Navajo allottees is the result of failed faderal policies that sought to breakdown
traditional tribal land holdings and individually allot out parcels of land in an attempt o
assimilate the Navajo people into mainstream society. Furthermore, for generations, the United
States deliberating prevented the Navajo allottees their property right in the minerals underiying
their land.

In the 1860"s, the United States Army attacked our people while they were living
peacefully on our own lands. After several years of defense of our homeland, our people had no
choice but to sumrender when our fruit trees, crops, and livestock were destroyed. Then, the
Army imposed a forced march on our people, which is known as the “Long Walk™ hundreds of
miles away to an arid, desolate desert area at Fort Sumner in southern New Mexico, where our
people were incarcerated for years.

Following the U.5. Government's forced incarceration of the our people, the Mavajo
Tribe signed a treaty with the United States in 1868 establishing a permanent homeland, and our
people were allowed to retum to portions of our traditional homelands, The original reservation
was subssquently expanded by executive orders from 1878 to 1907, and during that time grew
from three million acres to more than eleven and one-half million acres in Arizona, New Mexico
and Uftah. Thuelmdnmmunlyduommmﬂmmmmm ﬂure:l-'ou.mg
Mavajos needed large amount of lands to successfully graze their

Coal Mining Company v, Yazzie, 909 F.2d 1387, 1390 (10® Cir. 1990) rm;"},

By the early 1900's, Navajos living on public domain lands near the east and south
portions of the Reservation were threatened by encroachment by non-Indian settlers who were
driving Mavajos off their lands and appropriating the Indian water supplies for themselves.
Yazzie, at 1390, The Superintendent of the Navajo Agency recommended to the Intedor
Diepartment that the federal government withdraw lands from the public domain for the purpose
of protecting these Navajos and their livelihood of sheep grazing an water supplies. [d, Navajo
Tribal Chairman Ches Dodge also requested the Commissioner of Indian Affairs to provide
additional lands for the protection of the off-reservation Navajos, explaining that the request was
of the utmost importance for the Tribe. Although these Navajos were referred to as “off-
reservation™ Indians, it was well known that they had lived in the area for generations and had
abstained from viclence even though non-Indians were driving them from their homes. Jd, at
1391.

During this period, the prevailing federal Indian policy was to break up tribal relations
and integrate Indians inte non-Indian communities in which they lived by allotting them lands in
severalty as provided for by the General Allotment Act of 1887, [d. Consistent with the policy,
the Interior Department set forth & proposal to the President to set aside land from the public
domain for the purposs of protecting the Navajos. Yagzie, at 1391, In late 1907 and early 1908,
President Roosevelt issued executive orders “withdrawing for sale and settlement” certain lands



179

in New Mexico and Arizona and setting them apart as an addition to the Navajo Reservation.
See Executive Order No. 709 {1907) and Executive Order No. 744 (1908).

Predictably, the Mew Mexico territorial government immediately pressured Congress and
the Interior Department to restore the lands to public domain. Yazze, at 1391-1392. In 1911,
before the allotment process was complete, President Taft issued Executive Onder 1284 declaring
all remaining unallotied lands added to the Mavajo Reservation in New Mexico to be restored to
the public domain. [d, at 1392,

M. CURRENT STATUS OF NAVAJO ALLOTMENTS

The legacy of the allotment policy is a “checkerboard™ area of land holdings owned by
individual Navajos, the federal government, the state of New Mexico, and private landowners all
located in an area occupied almost exclusively by Navajo people from the Civil War to the
present time. The nature of the checkerboard land holdings has created a jurisdictional
nightmare, a8 well as obstacles for economic development opportunities. The problems
confronting Mavajo allottees are indeed severs. Though the New Mexico checkerboard area is
kmown for its vast mineral wealth, for the last 12 years, $7 million in leasing bonuses have been
paid to the stale and federal governments for leasing while only $27,000 has been paid to Navajo
allottecs.

Almost immediately following the allotment process in eastern Mew Mexico, the federal
government illegally claimed ownership of the valuable minerals beneath a substantial number of
the Mavajo allotments. For many years, the federal government leased Navajo allotied mineral
rights to various coal, uranium, and oil and gas companies to develop these resources and to pay
royalties to the federal government and the state that were properly owed to the Navajo allotiees,
It was not uncommon for Navajos to be removed off their lands in favor of exploration and
production of these minerals. In 1983, after years of injustice, a class action was filed in New
Mextico federal court on behalf of these Mavajo allottees for ownership to the minerals beneath
their allotments. Ses, c.g.. Mescal v. United States, 161 FR.D. 450 (1995). That case was
eventually settled under the court's supervision and required the United States to relinguish its
mineral rights to the Navajo allottees on lands not under lease and to share with the allottees the
federal portion of royalties received for allotted lands under existing leases.

Even though Navajo allottees are now ackmowledged owners of the mineral rights
economic benefits from their lands. Federal law requires that all persons who have an undivided
interest in a particular parcel of allotted land must consent (0 a lease. Although this has had the
unintended effect of defeating frandulent leasing programs, see MeClanhan v, Hodel, No. Civ.

£3-161-M, 14 Indian. Law Reporter, 3113 (D.N.M. 1987), appeals dismissed as moot, MNos, 87-
IIﬁmdBT-lZ:M[lD‘C{r 1988), in many cases, not all of the landowners of an allotment are

even known. And the Bureau of Indian Affairs (“BIA™) is continuing to neglect its
responsibilities to update the heirship information after probates are concluded. There are
approximately 4,000 individual allotments covering over 750,000 acres of land with over 40,000
kmown owners. As many a8 650 heirs have an undivided interest in a single 160 acre parcel of
land. Many of these owners are unknmown or cannot be located. Furthermore, the Navajo
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allottees continue to be concerned with the BIA's trust funds and record mismanagement
practices as well as the decrease in oil and gas exploration and production over the last few years.

To address some of these problems, the Shii Shi Keyah Allottees Association worked
with Senator Bingaman and his stall on crafling a bill to alleviate temporarily many of the
concerns of the Navajo allottees.  Accordingly, the bill will only affect oil and gas leases, and
recognizes the need to foster and protect harmony among Navajo families. Therefore, where an
allotment has 10 owners or less, 51315 would require 100% consent among the owners. To
allow a simple majority to make land use decisions over the objections of the other owners could
create conflict among the family, Similarly, if there are 11 to 50 landowners, at least 80% of the
owners must consent to the lease. I there are more than 50 owners, at least 60% must consent to
the lease, The MNavajo allottees are adamanily opposed o a scheme that would require only a
simple majority of the land ownership to consent 1o a lease. 5.1315 provides a balanced
approach 1o lease approval among Mavajo families, including preserving the right to reserve in
Wdﬂmhpmml_

With regard to allotted interests owned by a tribe, 5.1315 recognizes the sovereign
interests of the Navajo Mation, and provides that the Navajo Nation will not be a party 1o any
tease agreement that is approved in accordance with its provisions. 5.1315 preserves the Navajo
Mation's ability to challenge the approval process.

The Shii Shi Keyah Allottees Association views 5.1315 as a good start to begin
addressing some of the critical issues facing Navajo allotiees. The Navajo allotiees believe that
additional federal appropriations are necessary to develop tribal probate codes, implement tribal
consolidation plans and work with allottees on estate planning and land consolidation.

Furthermore, the Mavajo allotiees seck congressional appropriations to implement a
demonstration project to allow private financial instinetions to administer Navajo allotted lands in
a similar fashion to way they administer family trusts for private oil and gas properties. In doing
so, Congress would not have to deal with reducing the percentage of ownership necessary for
lease approval as the only solution o the fractionation problem. An additional potential benefit
would be addressing and resolving the issues surounding the unconstitutionality of the
escheatment provisions of the Indian Land Consolidation Act of 1982, both in its original form
and as amended. Se¢ Babbint v. Youpee, 519 ULS. 234 (1997); Hodel v, [rving, 481 U.S. 704
(1987). Furthermore, a private financial instinution is equipped to handle trust assets and
documents in a manner that comports with enforceable fiduciary standards, unlike the existing
BIA system.

In conclusion, the Shii Shi Keyah Allottees Association is pleased to support Senator
Bingaman and 5.1315. While the Navajo allottees will continue to work on long term solutions
to the fractionation problem, S.1315 is a positive step for Mavajo allotment owners to obtain
economic retums and benefits for their property, as well as meaningful input in the disposition of
their land.
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Testimony of Michasl Har Many Horses
On Behalf of the Oglala Siocux Tribe

Bafore the U.5. Senate Committes on Indian Affalrs
Hearing on Indian Land Consolidation

Hovember 16, 1959

Chairman Nighthorse Campbell and members of the Senate
Committee on Indian Affairs, my name is Michael Her Many
Horses. I serve as Tribal Council representative for the
Oglala Sioux Tribe. I am the Chairman of the Tribal
Council’'s Finance Committee, which is responsible for for
passing revenue Tribal laws to further consolidate our land
base. This has proven difficult, indeed.

I represent the Wounded Enee District on the Oglala
Sioux Tribal Council. Our Reservation, and my community,
have witnesses some of the most dramatic events in American
history. These events relate to the government's efforts
to reduce our land base, and our culture, which
historically was viewed as an impediment to the settlement
of the American west.

The Treaty of Fort Laramie of 1851 had established as
Sioux Country the entire upper great plains region. (11
Scat. 749). Article 5 of the 1851 Treaty delineated as
Sioux Country a vast region bordered by the Platte River on
the south, Big Horm Mountains on the west, Yellowstone
River on the northwest, and Missouri River to the north and
east .

For the Oglala, the Powder River country in present-
day eastern Wyoming, which was wvery productive buffalo
hunting ground, and the Black Hills of present-day South
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Dakota, were perhaps the most important areas. The hunting
grounds were settled in the summer, with buffaloc runs
during the late summer which provided the subsistence and
economic base of the nation. The Black Hills was the
spiritual center for the Sioux.

But gold was discovered in the northern Rocky
Mountains in 1864. This led to the construction of the
Bozeman Trail, right through the Powder River wvalley
hunting grounds. The U.5. Cavalry entered the Powder River
valley in the spring of 1865, under the pretext of looking
for Indians who took part in raids against the road and
railroad builders.

A garrison was established at Fort Reno, in wviolation
of the 1851 Treaty. Red Cloud organized raids, with Crazy
Horse. On December 21, 1866, forces under Red Cloud and
Crazy Horse overwvhelmed the U.5. forces, in the Battle of
the Hundred Slain. (Fetterman's Battle). It was the
Eirst time an American military outfit was completely
decimated, since the Revolutionary War nearly 100 years
earlier.

The United States negotiated what it could not take by
force. A new T:eqﬁv was entered.

The Treaty of Fort Laramie of April 29, 1868, resulted
in the establishment of the Great Sicux Reservation. (15
Stat. 635). The Reservation includes all of present-day
South Dakota west of the Misscouri River. The Missouri's
east bank is the Great Sioux Reservation's eastern
boundary. The Sioux negotiators specifically ensured that
the Missouri River was included as part of the Reservation.
The hunting grounds of the Powder River wvalley were
recognized as unceded Indian land, with hunting rights for
the Sigux.



The government got its road, but the Lakeota Nation
retained a wvast Reservation from the Black Hills to the
Missouri River. We retained our hunting rights on the
Powder River hunting grounds.

Nevertheless, the United States viclated the 1868 Fort
Laramie Treaty soon after its ratification. The discovery
of gold in the Black Hills led to further incursicns by the
cavalry, treaty violations, and war, which culminated in
the defeat of Custer at Little Big Horn. Reinforcements by
the United States led to the scattering of the bands, and
ultimately Red Cloud settled at Pine Ridge Agency. Crazy
Horse was assassinated in 1877. The Oglala Sioux band and
the Great Sioux Nation were the last native people in Morth
America to submit to the Reservation lifestyle, and to the
authority of the United States.

Later, Congress carved apart the Great Sioux
Reservation, to obtain the Black Hills and much of the
plains for homesteading, through a series of Homestead Acts
in the late 1800's. The Act of February 28, 1877 deleted
the valuable Black Hills from the Reservation, so it could
be opened to geld mining. (19 Star. 254). Congress
carved out six smaller Reservations from the Great Sioux
Reservation, in the Act of March 2, 1889. (25 Stat. B8B).

The land base of the Great Sioux Nation was diminished
from 80 million acres in 1868 to 5.3 million acres by 1910.

The 1889% Act established the Pine Ridge Indian
Regservation, our home today. The Pine Ridge Reservation is
comprised of 2.8 million acres in what is now southwestern
South Dakota. The Reservation is comprised of agricultural
and grazing land, and Badlands. Approximately 1.8 million
acres remain in trust, but B800,000 acres are allotments
owned by individual families.
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Our families are unable to make a living off of the
land, because the title is held in small, undivided
fractions. Of the 800,000 acres of allotted land, 600,000
acres are included in tracts that have 200 landowners, or
more.

This means that 200 members of an extended family each
own 1/200" of an undivided interest in the tract of land.
Noe single member of the family can utilize the tract,
without receiving the majority consent of the other
landowners. This seriously impedes the develocpment of our
land by Tribal members.

Consequently, nearly all of our land is leased,
generally to non-Indian agricultural operators. The lessees
receive the profits of ranching and farming operations on
our land, while the landowners receive modest lease
revenues, which then get divided to 200 or more family
members who own a small, fractionated interest in the land.
By the time each family receives its lease income, the
payments amount to very little.

For these reasons, our land provides wvirtually no
econcmic benefits to cur families. We are located in a very
rural area, with little commerce and few private sector
jobs. Extreme poverty has resulted on the Pine Ridge
Indian Reservation.

The unemployment rates are extreme. The Oglala Sioux
Tribe estimates unemployment and underemployment to be A5

percent on our Reservation. The median family income on
the Pine Ridge Indian Reservation is $510,870, one-third
the national awverage. (1850 U.5. Census}. Per capita

income on the Reservation 1s %£3,417. less than one fourth
of the national average. (1990 U.5. Census).
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Over fifty percent of the families on the Pine Ridge
Reservation live below the poverty level, (1990 0.5,
Census). The national average of families in poverty is
ten percent. (1990 U.5. Census).

These conditicns are particularly difficult for
children and the elderly. Seventy percent of the children
on the Pine Ridge Indian Reservation live in poverty.
({19290 U.5. Census). Nearly 60 percent of the elderly live
below the poverty level, although only 2 percent of the
elderly are subject to these conditions, nationwide. (1990
U.5. Census).

The Oglala Sicux Tribe suffers the highest infant
mortality rates in the nation. (1990 U.5. Census). The
life expectancy on our Reservation is the lowest in the
nation. {1950 U.5. Census). Residents on the Pine Ridge
Indian Reservation have the lowest chance of any American
to reach the age of sixty. (1990 U.5. Census). The life
expectancy amongst males living on these Reservation is 47
years, as compared te the national average of 72 years.
{1590 U.S5. Census). An Indian living on the Reservation
has a 15 percent chance of suffering an accidental death,
as opposed to a 2 percent chance for Americans generally.
{1990 U.5. Census).

The Pine Ridge Indian Reservation remains the poorest
place in the United States. (1990 U.S. Census). This
results, in large part, from our inability te utilize our
land on account of the fractionated ownership of our trust
allotments.

We estimate that it will cost 565 million to purchase
the fractionated interests on our Reservation to those
tracts of land that are rendered economically unproductive,
on account of the fractionated title. This is an extremely
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serious matter. In light of the economic conditions we are
suffering, described above, our very survival may depend on
solving the land crisis.

on the Pine Ridge Indian Reservation, we stand
prepared to do our part. We remain willing to use
available Tribal land lease revenues to purchase
fractionated interests in land. However, our lease
revenues are encumbered by the W©W.5. Department of
Agriculture.

Under the Indian Tribal Land Acquisicion Program, USDA
loaned $19%.6 millionm to the Oglala Sicux Tribe in the
1870's. Several Notes were entered in the 1970‘'s, and
pursuant to these NHotes the Tribe pays $870,000 annually to
USDA. These payments divert meager Tribal revenues to the
United States, for repayment of loans provided to the Tribe
to re-purchase land that was taken by the United States.
Although the lcoans have helped in our land consclidation
efforts, the repayment terms are siphoning off badly-needed
Tribal rescurces.

The USDA has provided billions of dollars in debt
relief to non-Indian farmers. Debt relief has generally
been unavailable for Indian Tribes under the ITLAP program,
although Tribes such as the Oglalas are among the poorest
pecple in the United States.

The Oglala Sioux Tribe has been desperately seeking
debt relief from USDA. After dragging its feet on this
issue for years, on November 2, 1999 USDA published a
Proposed rule in the Federal Register for debt relief for
Indian Tribes under the ITLAP program. {64 Fed. Reg.
59131).

The promulgation of a regulaticon, if determined
necessary by USDA to provide debt relief to the Oglalas, is
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very important. In light of the economic conditions
described above, it is unconscionable for the Department of
Agriculture to continue collecting nearly 51 million from
the Oglala Sicux Tribe, each year.

However, the Proposed rule is seriously flawed. It
contains criteria for debt relief that are overly specific
and stringent. It is unlikely that any Indian Tribe could
meet these criteria. To be sure, non-Indian borrowers need
not meet criteria as detailed or stringent as these.
Additionally, a waiver of Tribal sovereign immunity is
proposed as a condition of relief.

The history of our Nation, as it relates to our land,
is summarized above. My ancestors gave their lives to
protect our way of life and our sovereignty. NHow, the
Department of Agriculture is proposing to regquire that we
walve these rights, to merely be eligible for relief that
is routinely afforded to non-Indians. Their Proposed Rule
must be revised substantially, with realistic criteria for
debt relief and with no unconscionable provisions for
waiving Tribal sovereign immunity. Otherwise, the
regulatory mechanism for debt relief under the Indian Land
Acquisition Program shall be meaningless.

On behalf of the Dglala Sioux Tribe, I thank you for
the opportunity te testify before the Senate Committee on
Indian Affairs.
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THE ALL TO OFTEN FORGOTTEN FART OF INDIAN FROBATE

1n the momss of complexdty and technicalities imvolved in Indian probate, there is a tandency
1o overlook & simple fact; that & member of someons’s family has passed away, It is easy to forget
that fact when probates take so long and the focus becomes the preparation of the probats file snd
the processing of that entity called the “estate,™

While the participams may not be all that tom up sbout “Aunt Mabel's™ passing st eighty
years of age after having lived a full life, when it is the heir's mother or father or, worse yet, when
it is the heirs” child, probate can be s painfl and traumatic event,

Tt is ooe thing to submit & family history or a copy of a death certificate upon the desth of &
family member, it is quite snother to have to appear to discuss the passing of an immediste family
member of someane by whom the heir was raised.

Heirs are bungry for information. They want to kmow about the land: where it is located,
what is its charscter, how much land is there, is it usefil for amy purpose, when was it allotted, who
are the co-owners and how did strangens 1o the family soquire interests in the land?

Probate is two things, basically: it is the winding up of the deceden"s affsirs and the transfer
of the decodent's nssets to bis or her rightful heirs. That is the functionsl part of probate. The
emotional part of probate is that it is the process by which the legal existence of & human being is
concluded that someons holds near and dear

Sure there are old or probates involving huge numbers of parties m which the emotion has
long-since passed, if thers ever were sy, given the remoteness of the relstionship of the heir or heirs
to the decedet. The fct thet there sare such probates should not, however, detract from the fuct that
within the first three or so years of an immediste family member's desth, the pain is very real and
emotions are just below the surfice or the further fact, depending upon whose fgures are used, that
85% to 90% of all inheritance coaurs smong relations within the first and second degree. This means:
children, grandchildren, parents and siblings with spouse added as & lewfll dependent.

All persona volved in probate fior the Department of Imterior have no doult seen fazmnilies
engaged in batiles that are nothing more than & fight over assets. Groed is not an unicmown
commodity in Indian probate. However, most probate persornal would also agres that a primary
focus of most individuals who participsie as heirs is that of “connection™ either to the decadent or 1o
the interests in allotted lands as & continuing symbel of the heir’s status as an Indian.

Lucky is the heir who reccives significant income from his or her intcrests. The fact of
ownership of interests in allottod lands as & subjective or emotional nexus with the heir’s heritage,
whether farnifisl of cultorsl, bas all too often been ignomd by executive snd Iegislative branch policy-
mukers and Ainctionaries

Because it i sasy when onc operates pursly at a policy-level to forget that lsws apply 1o
human beings who process things in & personal wiy, laws such s the “two percent rule™ will never
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fly. There will always be & heir who will refuse to sccopt loss of his or her neaus with the deceased
loved one's property, no matter how small the interest, or who will draw & Eine in the sand about the
loss of what be or she views us & veetigs of Indian heritage.

No matter how smugly policy wonks may rationalize why individuals with small interests
should agree to give tham up for the greater good or may construct arguments which permit them
10 bob and wesve around legal due process requirements and notions of fundsmenta! faimets in order
to take small interssts without compenastion, the plain fact remains that the all such efforts will be
challenged Moreover, the Jonger the time between the enactmen of the provision and a final
decision on the merits—all of which thus far have been in the heirs' favor—the more it costs the
government in hidden costs such a3 wasted implementation, lsbor and clesn up coste.  All of this sdds
necdless complication to an alneady bad fractionation problem.

Al times, it seems that government operstes in o paralle] universe in relation to the lives of
ondinary people—mone 80 where Indians sre concemed. To most Indians land, including allotted land,
mamns homeland and heritage, not real estats. Chief Joseph's father sdmonished him to ™ never sell
the bones of his father ™ [ndians adhere to thet principle. In all but & very few areas, the primary
method of allorted land trensfer is by inheritance I marry aroas, sales of allorted lands to non-family
maerrbstrs ane unheard of  Seen in this light, the importance of Indian probate procesdings should not
be underestimated or minimized.

If policy-makers and others forget that there arc real people on the other end of what they do
and that the real people they e dealing with are Rad people with Bed sttitudes sbout land, they are
doomed to repest the mistakes of the past. It is thess very mistakes with all their suances and
complications that allotted Isndowners, tribes and the United States are living with tody.

J—u«’sz Sells whilledf

Furallead Zhesalw e
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Kenaeth Bobroll
University of New Mexico School of Law
1117 Stanford NE
Albuguerquc, New Mexico 87131
505-TT7-5165
bobroflE@aw. unm. cdu
Movember 18, 1999
Hon. Ben Nighthorse Campbell
Umited States Senatc
Committoe on Indian AfTairs
E38 Hart Office Building

Washington, DC 20510

Re: 5. 158Gand 8. 1315
Dear Senator Camphbell:

1 would like to submit the following comments for the record of the joint hearings you
and Chairman Miller convensd November 4, 1999 on 5. 1586 and S, 1315. [ commend
you for your cfforts in sccking solutions to (he difficull problem of fractionated
ownership of Indian lands. This is an jssuc affecting almost 20% of all Indian land,
posing a significant barrier lo economic development and culiural survival for Indian
people.  But altheugh a solution is desperately needed, it should be a solution that
recognizes both tribal and individual interests,

I have studied the fructionation issuc for the past five years. In the past, [ have provided
legal assislance and representalion to individual Navajo allotment owners and
orpanizations of allotment owners from Navajo and olher reservations. | have worked
with the Indien Landowners Working Group in their efTorts to develop solutions to this
problem, I'write now in my capecity as a scholar, intercsted in finding & solution thal
will restore use and control of allotted lands to tribes and their people.

Since the General Allotment Act of 1887, Congress has imposed myriad chanpes in the
laws governing individual Indian land, oflen over the objections of tribes and landowners,
Ewvcn when there have been few objections, il has more oflen been because notice was
slim and the period for discussion and negotiation inadequate. The Indian Land
Consolidation Act of 1983 Is a prime example, passed as an amendment to &n unrelated
bill originally drafied for & single rescrvation alter only one day of hearings,

5. 1586 will drastically change the law governing leasing and inheritanco of allotied
lands. [ strongly urge you and Rep. Miller to hold feld hearings so that allotment owners
and tribes can fully coasider thesc imporiant changes.
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Many owners of small, highly fractionated alloiments care lillle about their ownership
intercsts snd would have ne ebjection if the tribe took title 1o their descendants’ share.
Many others, however, care decply about their Jand and see thelr interests as closely tied
to their familics, eullures, ways of life, snd religions. Given the opporiunity and
nccessary assistance these owners would take steps to consalidate thedr fumilies’ intercsts
for fulure generalions, Unfortunately, the present system of title (ransfers is so
complicated and the Bureau of Indian AlTairs so overburdened that even simple cstate
planning is practicably impossible,

At present, it is nearly impossible for families to consclidate allotment ownership
themselves, Partitions, gift deeds, exchanges, lcase eouncils, and trosts are all tools that
eould be used to help families consolidate ownership of thair land, bul the Bureau is
presently unable end scemingly unwilling to provide the assistance and oversight
required by stalute, regulation, and the trust regponsibility. Any solution should provide
u!il:u.:;n to allotment owners and (heir families so they can reguin use and control of
their lapd.

1 ongolidaling allotment cwnsrshi bes will not, by itaglf, solve

Since at least 1983, the Bureau of Indian Affairs has pursued tribal consolidetion as the
solulion to the fractionation preblem. With the passage of time and generations, the
solution proposed in 8. 1586 will evenlually consalidate land ownership in the tribcs,
While such consolidation will reduce the Bureau's workload in maintaining recards on
Tractionated titles, it will not resiore the land 1o productive use, Esch tribo will still have
ta develap & syslem for assiyning consolidated land and respecting alloiment owners'
previous claims. The mest productive sohution would work wilh Lribes to address this
problem frem the beginning.

Although frustraling to oll concerned, small co-ownership interests in highly fractionnted
allsiments are not without value, both economic and non-cconomic, A less than 29
interest in a standard [60-acre allotment cerresponds to 3.2 acres of land. The owner of
such an interest may cam subslantial income il is producing mineral resources or is
near an urban arca. He or sho is entitled to uae the land, to physically partition his or her
share, and to obtsin a homesite lease from the ather eo-owners, [ndeed, the United States
Supreme Court has twice recognized the property rights of owners of small interesis in
highly fraclionated allolments (see Hodel v. Irving and Babbist v. Youpee).

A revived Section 207, as proposcd in 5. 1586, would be particularly damaging (and
unpopulnr) ameng Navajo allotment owners in northwestem New Mexico, southern Utah,
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and poriheastern Arizona. In sddition to widespread culturel tsboos among elderly, more
traditienal, landowners against writing wills, the Bureau is particularly ill equipped in
thesc areas to provide estate-planning services, Indecd, as late as 1996, the Burcau was
routinely denying landowners the information they needed to even make a logical will.

The Burcau is likely o argue that by allowing landowners to devise their small,
fractionated interests, the revised Scetion 207 will fit within dicte announced by the
Supreme Court in Hodel v. lrving and Babbin v. Youpee. But unless escheal is
sccompanicd by a substantial increasc in estate planning services for allotmenl owners,
Section 207 will, in practice, deprive Indian landowners of Lheir properly without
eompensation and wilhout due process of law.

It is significant that the strategy of “escheat” has not received widespread support from
Indion governments who stand lo receive ownership of the escheated intercsts.

Current law requires sgreement of all locatshle and compelent co-ewners in order to
lcase allotment lands for mincral resource and commercial development. 8. 1586 would
add Section 220 to the Indian Land Consolidation Act to allow the lcasing of allotted
lands with the agreement of & simple majerity of the ownership, making much easicr lo
extract mincrals from sllotied Jands,

§.13135, introduced by Senator Bingaman and sddressing only Navajo allotments, wus
develeped in consultation with the afTected landowners, balances landewners' right lo
prohibit development with the need to facilitale leesing. By establishing a sliding scale,
linking the percentage of agreement roquired with the number of co-owners, 8, 1315
balances landewners' right lo contro] the use of Lheir property with their intercst in
leasing their land for development. Many allotment owners ore uncomforiable with the
wholesale teking of the right o determine if, when, and how development will oecur,
parlicularly when the allotment is nol highly fractionated, but is owned by a small
number of family members.

Morcover, unlike 8. 1315, 5. 1586 would include all resources - e.g. coal sirip-mines and
in sifu vranium mines. This is particularly threatening to resident co-ewners for whoin
coal or uranium development could mean relocsting. By way of example, Navajo
allotment owners have becn on both sides of past and present efforls to develop coal and
uranium resources in northwestern Mew Mexico. This bill would dacide the jssue on the
side of those pushing resourec development and would do so without any input from (he
people affected. At the very |east, the bill should be amended to require tribes 1o opt for
this provision before being subject 1o it

As a legal maller, the meastre as proposed raises a scrious problem as an wnconstilutional
taking of property. In Babbilt v, Youpee, the Supreme Coun recogmized the property
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rights of owners of small fractional allotment intcresls to devise thosa intcrests. The
proposad bill would take away landowners' axecutive rights to eontrel the tenns of
development of their land. This intercst is long establishod and a clearly protected
property right in the field of oil and gas law. 5. 1586 would change long-scitled property
rules and would be doing so without notice to the aflected landowners, exposing it lo
challenge under the 5* Amendment to the Constilution.

The key to consolidating alloiment ownership, both through infer vives transfors and
ecslate planning, is in providing landowners with adequale information sbout their allotted
land and its ownership. The Buresu continues to use the Privecy Acl, in my opinion
illagally, to kecp allotment ownership records hidden from everyonao but polential lessccs,
There is no lechnological reason why every allotment owner should not be able to go into
a chaplerhouse or their local tribal office and sccess a computerized Geographical
Informalion System providing s list of allotments, theit ownership, leases and rights of
way and Jand location. Such information is absolutely esscntial if landowners are to use
and manage their land effectively. Any solution should include provisions for providing
adequate information to landowners,

It has become a commonplace that salutions to the fractionation problem must come
without significant sppropristions. Tribes have too many more inunediately pressing
ncods and Congress in not inclined to support “extra™ funding in Indian Couniry. Indecd,
it has taken a major class-sction lawsuit to oblain any significant funding for reforming
Ihe management of the procecds sarnod from allotted lands, Effectivaly addressing the
underlying problem of fractionated title will requiro & similar commitment. Sinco
Congress created the problem, it is only fuir that Congress appropriate fumds to solve il

Baefare Congress passed the Dawes General Alloiment Act, Indian tribes did not have any
prablem passing land use rights from one generation to the noxt, Unfortunately, the
Dawes Act and subsequent amendments establishod & sysiem that lacked any mtional
inheritance schemo. Because the Jaw imposed both state intestecy laws and trust
restrictions on alicnation and partition, allotment landowncrs have been trapped in highly
fractionated co-owncrahip. Unfortunately, emeliorating this condition decades later will
require spending money for tribes and individual landowners to consolidate fractionated
intercsts and for the provision of assistance nocessary o develop tribal probato codos,
implement tribal consalidation plans, and work with landowners on estate planning and
land consolidation. A decision not to devola resources to salving this problem is s
decision to continue the destruction wrought by congressional acts passed over & century

ago.

Tn conclusion, | aguin commend you and your colleagucs for taking up this extremely
complicated and difMicult issue. The recovery of these increasingly useless lands, is
eritical ta the health and survival of Indian tribcs and Indjan peopla. Turge you to take
into sceount the interests of both in dosigning a solution.
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