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INDIAN RESERVATION ROADS AND THE
TRANSPORTATION EQUITY ACT OF THE
TWENTY-FIRST CENTURY [TEA-21]

WEDNESDAY, OCTOBER 20, 1939

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The committee met, pursuant to notice, at 9:30 a.m. in room 485,
Russell Senate Building, Hon. Ben Nighthorse Campbell (chairman
of the committee) presi inﬁ.e

Present: Senators Campbell, Inouye, and Wellstone,

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN-
ATOR FROM COLORADO, CHAIRMAN, COMMITTEE ON IN-

DIAN AFFAIRS

The CHAIRMAN. Good morning. The Committee on Indian Affairs
will come to order.

Today we will receive testimony on the Indian Reservation Roads
Program and the implementation of the Transportation Equity Act
for the 21st Century, known as TEA-21. Physical infrastructure is
necessary for Indian tribes and their citizens to carryout everyday
activities like law enforcement, medical services and transporting
people and goods across Indian lands. In addition, for tribes to be
viable and to develop healthy economies, they must have the ability
to attract and retain job-creating activities. To be competitive,
tribes must have the basic infrastructure.

As we will hear today, most Indian communities lack the infra-
structure that other communities take for granted. Like many
other issues, the ability to build infrastructure is dependent on
funding. Many members of this committee, notabﬂ,r Senator
Domenici, have worked very hard to make sure Indian tribes re-
ceive their fair share of the Federal funds which now is to $275
million, earmarked for tribes under TEA-21,

Building on these efforts, in 1998, Senator Inouye and I proposed
amendments to the TEA-21 Act to authorize tribes to contract out
for road construction pursuant to the Indian Self-Determination
and Education Assistance Act, and two, to require negotiated rule-
making with the tribes to make the transition a smooth one.

As we will hear today, there were several bumps in the road, so
to speak, as tribes assume a greater role in road and bridge con-
struction. Evidently, one of the major obstacles facing tribes seems
to be the Bureau of Indian Affairs itself. ] am hopeful that we can
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shine light on these problems and cooperatively work through
them. But make no mistake, we are committed to making sure that
TEA-21 works for the tribes, and we will propose changes to the
Act if necessary.

With that, until Senator Inouye gets here, we will go ahead and
start with the testimony of the first panel, which will be Arthur
Hamilton, Program Manager, Federal Lands Highway Program,
Department of Transportation; Robert Baracker, the Director of the
Southwest Regional Office for the Department of the Interior, who
will be accompanied by LeRoy Gishi, the Chief of the Division of
Transportation.

If you gentlemen would like to start, your complete written testi-
mony wiﬁ be included in the record. If you would like to abbreviate,
you are welcome to do so.

STATEMENT OF ARTHUR E. HAMILTON, PROGRAM MANAGER,
FEDERAL LANDS HIGHWAY, DEPARTMENT OF TRANSPOR-

TATION

Mr. HaMmiLToN. Mr. Chairman and members of the committee,
thank you for the opportunity to t.esti_%! today on the Department
of Transportation’s implementation of -21, provisions affecting
the Indian road program. I would like to introduce myself first.

My name is Arthur Hamilton, and I am the Program Manager
for the Federal Lands Highway Program, of the Federal Highway
Administration. The Federal Lands Highway Program provides
funding for the coordinated program of public roads and transpor-
tation facilities serving Federal and Indian lands, and includes the
Indian Reservation Roads Program.

TEA-21 reaffirmed the Federal Government's commitment to
provide safe and efficient access to and within Indian lands and
Alaska Native villages by authorizing $1.6 billion in funding for the
IRR program for fiscal year 1998 to 2003. TEA-21 also strength-
ened the commitment of the Federal Government to increasing the
involvement of Native Americans in transportation programming
and plannin\i. )

I would like to briefly report to you on some of the actions we
have taken as part of our TEA-21 implementation to achieve our
goal of improving transportation for Indian lands while increasing
tribal involvement in the process. As part of the TEA-21 require-
ments to develop transportation planning procedures, the Federal
Highway Administration and BIA, in consultation with tribal gov-
ernments, developed the Indian Reservation Roads program, trans-
portation planning procedure and guidelines document, which is
now available as interim guidance for transportation planning ef-
fective this month. ——

In addition, to clarifying policies on funding and other activities,
this document addresses the issues of coordination, cooperation and
consultation between and among tribal governments, State DOT's,
the Federal Highway Administration, the Federal Transit Adminis-
tration, metropolitan planning organizations and local governments
throughout the transportation planning process. It defines the roles
and responsibilities of the various entities, ensuring that coordina-
tion and consultation appropriately occurs.
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We have begun conducting training on these planning procedures
in cooperation with the BIA and Tribal Technical Assistance Pro-

am centers, and will be offering 2-day workshops in all 12 of the

IA regions. State transportation planners will also participate in
these workshops.

TEA-21 also directed the Secretary of Transportation to coordi-
nate with the Secretary of the Interior to establish a nationwide co-
operative program for improving deficient Indian reservation road
bridges, using a set-aside of not less than $13 million of IRR funds
per vear. After soliciting comments, on project selection and fund
allocation procedures, through meetings with tribal representatives
and a Fecﬂarai Register notice, FHWA developed guidance for a
bridge program that was published as an interim final rule in July.

We are now conducting training sessions on the bridge é)rugram,
and encouraging Indian tribal governments to identify their defi-
cient bridges, so that they can obtain funding to repair or replace
them. During fiscal year 1999, we funded all of the eligible 11 defi-
cient bridge projects that were submitted to us, using about $8.9
million of the IRR bridge funds.

TEA-21 required development of a funding formula using nego-
tiated rulemaking with Indian tribal governments. The Federal
Highway Administration is cooperating with the Department of the
Interior and the tribes to develop this new funding formula. We re-
main fully committed to providing the necessary staff and IRR
funding to complete this rulemaking.

I would like to highlight one specific example of the Depart-
ment’s progress in carrying out Congress’ directives in TEA-21.
The Waﬁien Point Road construction project for the Metlakatla In-
dian Community of Alaska illustrates the diversity of Indian Res-
ervation Roads program and successful program delivery through-
out l);ﬂrint agency and tribal efforts.

This project consists of constructing 14 miles of roads and
bridges to link Metlakatla with the Alaska Marine Highway system
and a proposed ferry terminal. It includes relocation of power facili-
ties in conjunction with the road construction. When completed, the
gmject will provide economic nlppnrtunity to the Metlakatla Indian

ommunity through the sale of power to southeast Alaska, by pro-
viding access to a major port for cruise ships, and by improving ac-
cess to the rest of Alaska. Federal Highway is working in coopera-
tion with the Department of Defense, the Matlakatlﬁndian om-
munity, the Alaska Department of Transportation and BIA.

To conclude, we are working hard to implement the IRR provi-
sions of TEA-21 as quickly and effectively as possible. We believe
that implementation has gone smoothly.

However, we recognize that transportation is a ecritical tool for
tribes to improve the quality of life in their community, and that
there are still many challenges to overcome. We look forward to
working with this committee to assure that remaining issues are
addressed in a timely, effective and responsive manner. Mr. Chair-
man, this concludes my remarks, and I will be happy to answer
any questions you or the committee may have.

[Prepared statement of Mr. Hamilton appears in appendix.]

The CHAIRMAN. Thank you, Mr. Hamilton.
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I will have to tell you very candidly, I hear very little eriticism
of your agency. You must be doing better than a lot of us here in
the capital.

Mr. ]i[AMILTﬁN, Thank you.
The CHAIRMAN. Mr. Baracker, go ahead.

STATEMENT OF ROBERT BARACKER, DIRECTOR, SOUTHWEST
REGIONAL OFFICE, BUREAU OF INDIAN AFFAIRS, DEPART-
MENT OF THE INTERIOR, ACCOMPANIED BY LEROY GISHI,
DIVISION CHIEF, BUREAU OF INDIAN AFFAIRS TRANSPOR-
TATION PROGRAM

Mr. BARACKER. Good morning, Mr. Chairman and members of
the committee. My name is Robert Baracker, I am the Regional Di-
rector of the Bureau of the Indian Affairs Southwest ional Of-
fice in Albuquerque, NM. [ also serve as the designated Federal of-
ficial for the TEA-21 negotiated rulemaking committee.

With me today is LeRoy Gishi, the Division Chief for the Bureau
of Indian Affairs Transportation Program.

We are pleased to be here today to provide you with an overview
of the status of the BIA Indian Reservation Roads program and
Transportation Equity Act for the 21st century, commonly referred
to as TEA-21, implementation activities. I have submitted a pre-
pared statement and would like to summarize some of the more im-
portant points of that statement.

The CHairMAN. That will be fine.

Mr. BARACKER. I would like to first begin by providing an over-
view of the TEA-21 implementation since its enactment. TEA-21
was enacted on June 9, 1998. Following that, the TEA-21 Restora-
tion Act enacted in Juf_v 1998 provided technical corrections to the
original law. The act included an increase of $1.6 billion for the
IRR program for the fiscal years 1998 through 2003. BIA and our
colleagues at the Federal Highway Administration bquéan meeting
in August 1998, on discussing the implementation of TEA-21, spe-
ciﬁcalﬁru section 1115 of the act, which requires the Secretar{ of the
Interior to establish program procedures and a funding ormula
under regulatory negotiations with tribal governments.

In October 1998, I was asked by the Assistant Secretary to be
the designated official for this rulemaking. In November 1998, a
national information meeting on Section 1115 of TEA-21 was held
in Albuquerque, NM. This informational meeting was the first out-
reach meeting of any public agency required by the major changes
in TEA-21 legislation. In December 1998, a notice of intent to form
a nepotiated rulemaking committee and accept applications for
mem ership was issued. Nominations were submitted by the tribes
within BIA's 12 regions, and appointment for consideration as com-
mit{riee members and alternate members to the committee were
made.

In February 1999, nominations submitted by the tribes and ap-

inted by the Secretarfy were published in a subsequent Federal

gister and requests for comments were made. The committee
representation, which totals 42, 29 tribal representatives, 13 Fed-
eral representatives, consists of small, medium and large tribes.

On March 16, 1999, the first meeting of the committee was
scheduled and held in Albugquerque, NM. And I need to emphasize
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that in less than 8 months from the full enactment of TEA-21, the
negotiated rulemaking committee was fully assembled and had its
first meeting. The committee has organized itself into four work
grou,ps to accomplish the task of developing lprocedures and a fund-
ing formula. The work groups are specifical ‘i'aaddressjng the fund-
ing formula, technical and construction standards, policy and deliv-
ery of services for the IRR program.

e average length of negotiated rulemaking that we are famil-
iar with has%eeen anywhere from 22-24 months. This reg-neg com-
mittee has met every month since March. The committee has ag-

essively set a revised schedule to complete proposed rules by

arch 2000. If this March milestone for tﬁe proposed rule is met,
this will allow for publishing a final rule for program procedures
and formula by November 2000,

A question as a result of these new time lines is how to distrib-
ute fiscal year 2000 IRR funds. The intent is to distribute these
funds in accordance with existing relative need formula. It is pru-
dent that projects currently approved for fiscal year 2000 within
tribal transportation improvement programs and the necessity to
fund ongoing projects be funded in the absence of any reg-neg com-
mittee recommendation.

In our parallel efforts with Federal Highway to have greater par-
ticipation of tribes and the general public, the Intertribal Transpor-
tation Association and the BIA have held five regional town hall
meetings on the implementation of TEA- 21, as well as to discuss
the transportation needs of tribal governments in the 21st century.
Each town hall meeting produced a consensus report that rep-
resented a statement participating tribes and local-State trans-
portation agencies involved.

As a followup to those meetings, ITA is now working with those
regions on implementation plans for these recommendations. ITA
has brought together tribal and non-tribal governments in an effort
to foster greater cooperation. They are to be commended for their
leadership in this tribal transportation arena.

In addition to developing program procedures and a funding for-
mula, TEA-21 also modified the IRR program to include increased
annual funding from $191 million to $275 million annually, It es-
tablished a nationwide priority p m for improving [ defi-
cient bridges. It provides funging or transit facilities, and last,
clarified and strengthened self-determination contracting opportu-
nities for road construction.

We have worked jointly with Federal Highway and tribes in the
TEA-21 effort. We are building on a partnership. The theme of our
reg-neg committee has become partnership into the next millen-
nium.

Indeed, the partnership with the Federal Highway Administra-
tion has been an evolving relationship, since the IRR program was
established in 1928. The purpose of the IRR program is to provide
safe and adequate transportation and public road access to and
within reservations, Indian lands andp communities for Native
Americans, visitors, recreationists, resource users and others while
contributing to economic development, self-determination and em-
Blﬂyment of Native Americans. The prus};?m is jointly administered

y the BIA and the Federal Highway Administration.
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As of June 1999, the IRR system consisted of 25,700 miles of BIA
and tribal roads, and 25,600 miles of State, county and local gov-
ernment and public roads, in addition to one ferry boat operation.
From the $275 million annual authorization, Federal Highway re-
serves up to 1.5 percent for Federal Highway Administration costs.

The BIA Division of Transportation and the Federal lands pro-
gram within the Federal Highway Administration jointly develop
plans for utilization of construction funds. This plan includes oper-
ating expenses for the Federal lands highway coordinated tech-
nology implementation program, the local technical assistance pro-
gram centers for tribal government, BIA program management and
oversight activities, not to exceed 6 percent as authorized in annual
DOI appropriation act. In addition, 2 percent of the IRR funds are
set aside for transportation planning by tribal governments.

The current joint BIA and Federal Highway Administration ap-
proved formula for distributing construction funding is the relative
needs allocation formula that was developed and has been in use
since 1993. Design and construction of projects is performed by
tribal governments, BIA, other Federal agencies, consultants, or
State and loeal governments. In 1995, about 35 percent of the IRR
construction was performed by Indian tribal governments under
Public Law 93-638 contracts. Approximately 40 percent were done
under Buy-Indian contract aut};mﬁt}r. Apgruximately 15 percent
were performed using Indian labor under BIA force account proce-
dures.

In 1998, the percentage of 638 contracts increased to 50 percent,
while the work performed under the Buy-Indian Act contractors de-
creased to 13 percent. BIA force account laborers increased to 29
percent. The remaining projects were constructed by highway con-
tractors selected by other methods. Whereas the construction of
IRR roads is funded through highway trust funds, the maintenance
of IRR roads is funded through annual DOI appropriations acts. As
a condition for continuance of Federal lands funding for improve-
ment and in accordance with 23 U.S.C., the BIA is responsible for
proper maintenance of BIA roads using DOI funds to protect the

ublic investment and provide safe transportation for tribal mem-
rs and the general public.

The BIA currently receives about $25.5 million per year for
maintenance. On average, this amount is less than $500 per mile
of road. Comparable State agencies estimate the maintenance need
at about $4,000 to $5,000 per mile. The lack of proper maintenance
is becoming evident in the frequency of reconstruction activities be-
cause roads are deteriorating prematurely. )

The BIA estimates that $100 million per year is needed to ade-
quately maintain BIA owned roads. Maintenance funds are allo-
cated to BIA regional offices by formula, and actual maintenance
activities are performed by BIA tribal government, inter-govern-
mental cooperative agreements and by other methods.

Between 1992 and 1997, the IRﬁ rogram has built, recon-
structed or improved on average 200 miles of roads per year on or
near Indian reservations, villages and communities. During this
same time period, approximately 300 bridges have been built, re-
placed or rehabilitated. As much as 50 percent of these bridges
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were part of cooperative agreements with State and local govern-
ments for bridges serving Indian communities. _

During this same period, as much as 94 percent of the available
funds authorized have been directed toward the planning, desi
and construction of road projects. Through 1998, 77 percent of the
funds authorized for the program are directed into actual projects
impacting tribal priorities. According to the Federal Lands High-
way program, this percentage is the highest of any Federal land
management agency participating in 23 USC roads programs.

In 1998, approximately 541 Smjects were in development by the
BIA and tribal governments. One hundred fifty-one of these were
contracted by tribal governments. In fiscal year 1999, 11 deficient
IRR hrid%:sa were funded. From 1992 through 1998, apgu:gmatel_}r
170 IRR bridges have been replaced or rehabilitated. During this
same period, another 131 new IRR bridges have been built with
construction funds.

The construction need is the estimated cost to improve roads to
an acceptable standard on uses and capacity. About two-thirds of
BIA road systems are earth roads, of which 75 percent are unim-
proved earth roads. The remailing paved roads are reconstructed
and resurfaced well in advance of their design life because of lack
of maintenance,

Simply stated, we are reconstructing and resurfacing roads every
7 to B years, when the norm should be about 10 to 15 years. These
statistics are important when one considers the existing construc-
tion need inventory, which is currently estimated at $6.6 billion.

In closing, the IRR program will need to become a true multi-
modal program to ad&esa all the needs of Indian country. Mr.
Chairman, we will provide responses to the committee questions I
received yesterday. Thank you, and we will be happy to answer any
questions you may have at this time,

[Prepared statement of Mr. Baracker appears in appendix.]

The CHAIRMAN. Thank you. Well, you gave me so many numbers
and statistics and figures and percentages, frankly, it is %oing to
take me a while to digest what all that means. But thanks for your
testimony.

Just from the outset, it sounds to me like the money under TEA-
21 that was supposed to go to roads because of the deteriorating
existing roads, little of it is going for new roads, is that right? Most
of it is going to try to repave existing deteriorating roads?

Mr. BARACKER. That is correct, sir.

Mr. HAMILTON. Yes.

The CHAIRMAN. 1 did send a list of questions to Assistant Sec-
retary Gover the other day. These are the questions you were refer-
ring to, you said you just got them yesterday?

Mr. BARACKER. Yes, Mr. Chairman.

The CHaIRMAN. All right, if you could respond to those at your
earliest convenience, I would appreciate it.

Let me ask you two or three things. Your testimony really ]lmints
a pretty nice Einture of what you are doing. But that is frankly not
what we are hearing from tribes, and I am sure some of them are
going to testify from a little different perspective after this commit-
tee is done. But it looks like the funding is somewhat being chipped
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away by what is called obligation limitation, and the siphoning of

f‘unti); from the Indian bridges program.

bels ti;e Department proposing any statutory changes to make this
tter?

Mr. BARACKER. | am not aware of any at this point, Mr. Chair-
man.

The CHAIRMAN. Governor Thomas of Gila River reports that the
Phoenix area roads engineer is deciding when and where to allo-
cate the Indian roads funds, and that despite the continuing need
for road funds, the Phoenix Area Office returned $12 million to the
BIA headquarters in Washington. Would you like to comment on
that, and tell me why that happened?

Mr. BARACKER. | am not familiar with that instance, but with me
is Mr. LeRoy Gishi, and Eerhaps he can shed some light on that.

The CHAIRMAN. Mr. Gishi.

Mr. GisHl. Yes, Mr. Chairman; I am familiar with that. The
funds that you are referring to have been returned. As you are
aware, in 1998 when TEA-21 was passed in June, the amount of
available funding was an increase over ISTEA. The amount of time
to obligate these funds was 3 months. Projects were not ready to
obligate funds before the end of the year.

One of the tremendous impacts for the program has been under
TEA-21, a provision called “point of obligation.” But at that time,
it was not available to us to be able to implement without the risk
of losing funds. The result is that a number of the regions, in the
amount of $18.6 million, requested to reserved these funds at Fed-
eral Highways, for the purpose that they be redistributed to those
regions in the following year.

e CHAIRMAN. You are telling the committee that the $12 mil-
lion that was returned will be redistributed?

Mr. GisHI. Absolutely.

The CHAIRMAN. To the tribes?

Mr. GisHI. It was, yes.

The CHAIRMAN. It was already?

Mr. GisHI. Yes; it was.

The CHAIRMAN. Maybe also, it is my understanding that Mr.
Hamilton's agency gets 1 percent of the funds for administration,
the Bureau gets 6 percent of the funds, which is the floor. They can
keep more, apparently, for administration. Would you like to com-
m;gt._? on that discrepancy? Do you do more work than them or
what!

Mr. BARACKER. Mr. Chairman, the 6 percent is the ceiling.

The CHAIRMAN. It is not the floor, it is the ceiling?

Mr. BARACKER. Yes; the Bureau receives up to 6 percent for pro-
gram management and oversight responsibilities.

The CHAIRMAN. Okay, thank you. .

And if you are not in a real big rush, Mr. Baracker, I would like
you to stay to hear testimony from the tribal representatives.

Mr. BARACKER. I would be very happy to, Mr. Chairman. )

The CHAIRMAN. Mr. Hamilton, I also have a couple of questions
for you. Maybe we have a difference of how we read TEA-21, but
is it your understanding that funds shall be made available, or that
all funds shall be made available for tribal contracting?
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Mr. Hamivton, The way I see it, Senator, is that funds should
be made available. That is what we have been using.

The CHAIRMAN. Well, the way I read the bill, it says, all funds
should be made available. You might want to review that.

But I would like to ask you, is your agency condueting any audits
at all on BIA administered road program?

Mr. HAMILTON. Yes; we do process reviews of the BIA region,

The CHAIRMAN. What are the results so far of that review?

Mr. HamiLToN. We have some that is ongoing now. I think for
that fiscal year 1999, we still have some reports that have not been
submitted yet. So I do not have that information today.

The CHAIRMAN, Would you make available to the committee the
results when you finish those audits?

Mr. HamiLToN. Yes, sir; | sure can.

The CHAIRMAN. From your testimony, it appears that your agen-
cy is prepared to assist tribes with technical assistance, and has
succeeded as a lead agency in at least one key project with a tribe
in Alaska. Is that correct?

Mr. HAMILTON. Yes.

The CHAIRMAN. Well, then the question would be, is your agency
willing to take on direct tribal contracts to implement road pro-
grams as you did in Alaska?

Mr. HamiLToN. In Alaska, we did not take on direct contracts.
What we did is that BIA provided the funds for us to provide a
bridge design service for this project. And then the military came
in to pmﬁﬂ the roadway, part :ﬂJ the roadway construction. So we
have not done direct contracting with the tribes.

The CHAIRMAN. That was a one-time deal?

Mr. HamiLTON. No; we are available, if BIA wants us to provide
design services. We are willing to do that.

The CHalgMAN, You have tﬁe capabilities and you are willing to
do that?

Mr. HAMILTON. Yes; we do.

The CHAIRMAN. Thank you.

The Indian Reservation Roads program was established in 1928.
And this partnership between your two agencies began in 1930, as
I understand it. 1 would hope that the interaction you have be-
tween your agencies, frankly, is going to do a better job in trying
to get more roads and rebuild some of the existing ones. Because
I know, I spend a lot of time on reservations, and many of those
roads, frankly, are almost useless, particularly if the weather goes
down. So I might mention that to you.

Mr. HaMmiLTon. Yes, sir.

The CHAIRMAN. With that, I thank you both. Any further testi-
mony will be ineluded in the record, if you can get those answers
to those questions, Mr. Baracker. And Senator Inouye had to go to
another committee, but he may have some questions that he will
submit in writing, too.

Mr. BARACKER. Yes, sir.

The CHAIRMAN. We will now go to the second panel, and that will
be Mary Thomas, Governor of the Gila River Indian Community,
from Sacaton, AZ; Loretta Bullard, president of the Kawerak Cor-
poration of Nome, AK; Bobby Whitefeather, chairman of the Red
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Lake Band of Chippewa Indians; and Paulson Chaco, the director
of the Navajo Nation Department of Transportation.

Ms. Bullard, did I meet you with [ was up in Nome with Senator
Stevens?

Ms. BULLARD. Actually, I saw you, but we were not introduced.

The CHAIRMAN. It was 47 below. [ remember that very specifi-
cag}n [Laughter.]

elcome down here.
We will start in that order. Governor Thomas.

STATEMENT OF MARY V. THOMAS, GOVERNOR, GILA RIVER IN-
DIAN COMMUNITY, ACCOMPANIED BY SANDRA SHADE, DI-
RECTOR, DEPARTMENT OF TRANSPORTATION, AND GARY
BOHNEE, EXECUTIVE STAFF

Ms. THOMAS. Good morning, Mr. Chairman and distinguished
members of the Senate Committee on Indian Affairs. At this time,
I will restrict myself to a shorter oral testimony, but ask that my
complete testimony be placed in the record.

I would also like to introduce Ms. Sandra Shade, who is the di-
rector of our DEﬁart.ment of Transportation for Gila River, and also
Gary Bohnee, who is a member of the executive staff of Gila River.

I:‘Iyy name is Mary Thomas. I am currently completing my second
term as the Governor of the Gila River Indian Community. The
Gila River Indian Community is comprised of both imel
0’'0Otham and Pee-Posh Nations. Our reservation was created 1:3
Executive order in 1859 and ecovers 372,000 acres in south centr
Arizona.

Our community is comprised of approximately 20,000 members,
enrolled members, 13,000 of whom live on the reservation. We are
recognized as the fourth largest Indian populated reservation in
the country.

Our community is in a period of dramatic change. Over the last
5 years, our reservation population has grown by nearly 44 percent.
Not only is our reservation growing, but it is also getting younger.
These d}iyljl's, those members who reside on the reservation, over 51
percent are under the age of 21. As the northern boundary of our
reservation forms the southern boundary of the Phoenix metropoli-
tan area, our community has experienced tremendous growth that
mirrors that of Phoenix, one of the largest growing cities in the
country. .

As a result, there has been great urgency to keep pace with the
growing infrastructure demands within our community. Although
my written testimony addresses a number of concerns, I would like
to address one of the more important issues, that of our commu-
nity’s experiences with the Indian Reservation Roads program, and
in particular, the Bureau's Phoenix Area Office.

ere are other issues that are also important to us, the obliga-
tion limitation issue, for example. But I understand that other dis-
tinguished colleagues on this panel will address this issue in a
more comprehensive manner.

In our community, of the 500 plus miles of roads within our res-
ervation, only half are paved. The remaining half are largely unim-
proved dirt roads, and unfortunately, we do not see this situation
improving any time soon. The reason for this is that the Bureau
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of Indian Affairs Phoenix Office has decided upon using its own for-
mula caleulations, as opposed to adhering to the newly mandated
TEA-21 rules of relative need.

The community for several years now has continued to be con-
cerned with the Bureau’s Phoenix Area Office handling and dis-
tribution of its Indian reservation roads program moneys. Prior to
the enactment of TEA-21 under the law, Intermodal Surface
Transportation Efficiency Act, or ISTEA, mandated that the Bu-
reau allocate funds based on relative need formula.

But in Phoenix, unfortunately, it has been the community's expe-
rience that contrary to this clear congressional intent, the area has
applied its own arbitrary allocation formula. As a result, our com-
munity’s road projects have been underfunded by approximately
$2.5 million for the period 1992-97.

In uncovering this ﬁ.mdin% shortfall, our community requested an
audit by the Federal Highway Administration of the Bureau's
Phoenix Area Office to determine the reasons for these funding dis-
crepancies. The Federal Highway Administration audit revealed
that the Phoenix Area Office never fully implemented the relative
need formula funding as dictated by {S'['E?ﬁ. Rather, they have
been utilizing a different fair share formula to track the annual ag-
gregate amount of funding for each Indian tribe in the Phoenix
area.

There are 42 tribes in the Phoenix Indian area. The Highway Ad-
ministration report found that the Phoenix Area Office had not
changed its allocation methodology since 1983. So in effect, each In-
dian tribe in the Phoenix area has received the same flat percent-
age of roads funding for the last 16 years.

It has been only in the last year that Phoenix Area Office up-
dated its basic statistics on its population growth for each tribe.
Moreover, although the Phoenix Area Office purported to allocate
roads funding, pursuant to this fair share formula, on the contrary,
in practice, the area roads engineer has exercised absolute discre-
t(.iion as to which tribal projects get built and which tribal projects

o not.

In establishing his priorities, the roads engineer is able to reallo-
cate reservation roads moneys among the many Phoenix Indian
tribes regardless of the fair share formula. This practice not only
resulted in our community's being underfunded approximately
$2.5 million, but more importantly, it seriously undermines the
ahil:lt.y of tribal governments to plan for future reservation roads
needs.

In fact, we had to ﬁtﬂ Senator McCain in order to get this audit
report. And through his efforts, we did get the audit report in our
hands. Given the long hours of debate and deliberation that went
into crafting the formulas to allocate funds among the States and
Indian tribes under ISTEA and TEA-21 in this committee and in
Congress, 1 find it extmmelg disturbing that the Phoenix Area Of-
fice can continue to ignore these formulas and leave funding alloca-
tions to the unbridled discretion of its roads engineer.

When our community raised its concerns with Phoenix Area Of-
fice, the response received from the Area Office was, and I quote,
“There can be no rigid allocation of construction moneys” due to the
costs of roads projects. And when asked to justify their actions,
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they responded, and I quote again, “Spread out over the years and
aver , all tribes are treated fairly.”

The report also found other questionable areas, such as the Area
Office does not provide adequate enforcement of quality assurance
and quality control and road construction projects, because they do
not have the staff at the construction site. Transportation planning
functions are carried out in a fragmented and inefficient manner
by the Phoenix Area Office due to lack of organization, staffing,
and disjointed allocation of planning responsibilities.

The Phoenix Area Office fails to communicate with the Phoenix
area tribal governments, which creates serious misunderstanding
about the IRR program. The current Area Office certification ac-
ceptance plan is outdated and is not functioning according to the
requirements of TEA-21.

The report also highlighted several problem areas within the
Phoenix Area Office roads program that in our experience have re-
sulted in the continued deterioration of reservation roads through-
out the Phoenix area. The Phoenix Area Office has done little to
assist tribal governments in planning for future reservation roads
needs or to complete the area wide roads inventory.

In 1992, our community provided the Phoenix Area Office with
a resolution that described the community’s road construction pri-
orities for the next 5 years. The next 5 years has already passed.
And of that, only one has been completed.

But I want to say, the last year, the Phoenix Area Office advised
the community it was returning to BIA headquarters its
unallocated amount of $12 million. We were never forewarned of
this, and it caught us by surprise at the very end. This could prob-
ably happen again very soon.

So because of this whistle-blower effect in exposing some of these
issues, things have not gotten any better. In fact, they have gotten
worse. There is documentation in our reports of the unprofessional
mannerism of the roads engineer, the disrespect for the tribes and
of my staff in particular, and also to the other staffs of ITCA, and
this letter wilr be provided to you which highlights this unpro-
fessional conduct.

So we are very displeased at this point on how we have been
treated out in the Phoenix area, and I hope that the ears are here
to listen to what we are trying to report to you today. And also that
we are finding it very disheartening that even though through our
efforts, we provide a lot of services under contracting and also com-
pacting and annual funding agreement negotiations, we are still
depicted as people who do not know how to run programs.

go 1 implore you to listen to my comments, and I will provide
this oral testimony also to you, because it covers a lot of areas, and
I would urge Mr. Hamilton to look at compacting directly with
FHA in order to cut out all this redtape.

I thank you for listening to me this morning. I will be happy to
answer any questions.

[Prepared statement of Ms. Thomas appears in appendix.]

The CHAIRMAN. We thank you, Governor Thomas. We may con-
sider some statutory changes to allow Mr. Hamilton's agency to do
direct contracting.
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I am sure you heard Mr. Baracker's testimony about the amount
of tribal input. I was rather impressed with the numbers that he
said, of the numerous meetings they have had. You are saying that
your tribe has had no voice in which roads are to be built and that
the Bureau engineer pretty much makes the decision? Is that basi-
cally your testimony?

s. THoOMAS. We have had our priorities, and it was developed
throughout community input which roads needed the most atten-
tion, especially roads that involved our children, transportation to
school, ambulance services, fire services. And we provided that list
way back in 1992. And up to 1997, only one has been built.

And so we questioned why they returned $12 million, and also
why we were short funded. And we realized this way back in 1993,
I believe, and started investigating and asking for this audit. And
it was very hard getting it out of their hands, so we could jus-

tify——

}l:he CHAIRMAN. And you did not know the $12 million was going
to be returned?

Ms. THOMAS. No.

The CHAIRMAN. Did you have roads prioritized that that money
could have gone to?

Ms. THOMAS. Yes; and they are still out there.

The CHAIRMAN. Mr. Baracker also testified, as 1 understood his
testimony, that that $12 million has been reprogrammed.

Ms. THOMAS. It is probably going to reprogram, but we are not
sure, because it is not identified as such.

The CHAIRMAN. So it may not come back to you anyway?

Ms. THOMAS. So we don't know.

The CHAIRMAN. Did | understand also that there was a tribal
audit on the highway? Did the tribe do that or the Federal High-
ways? Yes, the tribe requested the Federal Highways Administra-
tion to do an audit, apparently, is that correct?

Ms. THOMAS. Yes.

The CHAIRMAN. What was the result of that audit?

Ms. THOMAS. The audit was very skewed, because we did not get
our hands on it, and they interpreted it in their own way and that
is how they responded to us. So we requested this audit report and
they would not give it to us. So we went to Senator McCain, and
he 1s the one who provided us a copy. And that is when we really
started studying it and found out all these discrepancies,

The CHalgMAN. What was your opinion of it? What was the re-
sult of that audit when you finally did get a copy through Senator
MecCain’s office?

Ms. THomAS, That we could have been well on our way to im-
proving the roads that needed the most attention, but they are still
in the same condition today.

The CHAIRMAN. Well, I think the intent of Congress when that
bill was passed is that the money should have gone there, and that
the Phoenix Area Office apparently has applied a flat percentage
o{ th;ef;.mds since 1983, and that your reservation has been short-
changed.

I have been down to your reservation a number of times. In fact,
the last time I was down there was between Christmas and New
Year's. 1 came out, visited around a little bit, saw some good
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friends of mine, I'm sure you know the Lewis family, Myrna Lewis.
It seemed to me that your tribe is doing rather well, considering
the deteriorating roads, in terms of agriculture and small business
and tourism, and a number of high energy activities that are going
on. I wanted to commend you on that. But certainly vou could do
better if you had a good basic, solid progressive infrastructure, too.

You offer two options. One is to enter a self-governance compact,
so that all the roads money goes to the tribes, which is basically
the intent that I would like to see, and two, to make the Federal
Highway Commission the lead agency for the purpose of Indian
roads. Is one more effective than the other, do you think, whether
it would be better to have self-governance compacts so the money
would go directly to the tribes or to have the Highway Administra-
tion be a lead agency on it?

Ms. THoMAS. I think it would be better for the Federal Highway
Administration to take the lead, because when it comes down to
the funding levels to whichever bureaucracy, and we find this with
the Bureau, that they take their share of the money before it even
gets down to the tribes. This way we can get money directly, and
then be responsible and be accountable.

I also want to point out that we have been very successful work-
ing with the counties and States. And as you know, interstate 10
runs, bisects our reservation for 30 miles. We had a count on that
highway, there are a million cars that go thmuﬁh Gila River every
year, not counting the county and State. So we have been very suc-
cessful in working with outside agencies. But we seem to not work
with our own Bureau.

The CHAIRMAN, Well, math was never my long suit, but I was
just trying to figure out what 6 percent of that 5275 million was.
And it comes out around $8 million, something of that nature. The
$12 million that was returned, by the way, you did mention that

ou had no prior knowledge that was going to be done. Have you
'Zoeen given any knowledge at all that that money was going to be
reprogrammed? Did you have any knowledge of it before today?

s. THoMAS. No; in fact, we have about $7 million allocated for
our next road projects, and we were told about a week before it was
going to expire, they told us, your money is going to be returned
if you don't obligate it. So we rushed and we set our paperwork in
motion. When we skipped one number in there, they arbitrarily put
their own number in there, and they said, this is \ﬁ:hEt you mgneﬂ
off on. But we are going to back and address that issue and set it
straight.

The CHAIRMAN. I thank you very much. And thank you for your
testimony, and please tell Myrna Lewis hello for me. Her son is
making a necklace for me. Remind her of that.

We will now hear from Ms. Bullard, President of Kawerak. Why
don't you go ahead. Thank you for being here. You have had a long
trip.

STATEMENT OF LORETTA BULLARD, PRESIDENT, EAWERAK,
INC.

Ms. BULLARD. My name is Loretta Bullard, and 1 am President
of Kawerak, Inc., which is a consortium of 20 federally-recognized



15

tribes in northwest Alaska. We have 16 communities with approxi-
mately 7,000 tribal members.

First off, I would like to note that the Indian Reservation Roads
program is badly underfunded and that we strongl su[igort re-
quests made by NCAI and others that Congress fundy the IRR pro-
gram at 100 percent. Reservation roads constitute approximately
2.63 percent of all the roads in the Nation, where the program re-
ceives less than 1 percent of the funds. If the IRR p m was
fully funded at a level proportionate to existing road mileage, the
IRR program would receive approximately $793 million, which we
fully support.

e existing relative need formula eurrently used by the Bureau
of Indian Affairs to distribute IRR funds is grossly unfair and in
need of change. It is illogical and it does not fairly or accurately
measure tribal needs. It is contrary to the authorizing legislation
for the program, and excludes the majority of eligible Indian res-
ervations and Alaska native communities from meaningful partici-
pation.

The formula reflects a policy decision made by the Bureau that
the highest and best use of IRR funds is to rebuild and rehabilitate
existing BIA-owned roads. There are three factors in the existing
formula. Fifty percent is allocated based on a cost to improve, 30

rcent is allocated based on vehicle miles traveled, and 20 percent
is allocated based on population. Both the cost to improve and vehi-
cle miles factors are based on a roads inventory which is limited
to existing roads that BIA itself owns or controls the right of way
for. Tribes with no BIA roads at all are excluded from percent
of the funding.

And because Alaska is so under-developed in terms of our BIA
roads, we are excluded from a majority oﬁhe funds. To illustrate
this, [ am asking the committee to imagine two Indian commu-
nities. Community A has a 5-mile road to an existing housing area.
Community B has a need for a road. Community A, under the BIA
funding formula, will receive a sizeable amount of money for a road
they already have, whereas Community B, which has no road at
all, will receive very little funding under the existing formula. They
will receive consideration for population.

One of the unfortunate side effects of the BIA system is that true
tribal road construction needs are never recorded or requested of
Congress, and neither are the true roads maintenance needs for
BIA owned roads. The other problems with the relative need for-
mula include the cost to construct figures are derived from the
BIA’s own construction costs, which means there is no incentive to
be cost efficient. The BIA road inventory system and the allocation
system is excessively complex.

The data system is outmoded and in my view, unreliable and
completely unverifiable. They are still using COBOL as of this
summer to maintain their Indian reservation roads inventory. The
way the system is set up is that tribes and local BIA offices can
spend money on projects which are not in the BIA road inventory
and thus prevent their need from going down.

One problem that we have experienced, which has really affected
Alaska this last 1% years, has to do with the Federal highway cost
indices. In 1997, there were no projects reported in the State of
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Alaska for Federal highways. And because of this, the Bureau of
Indian Affairs, rather than using a 1997 Federal highways indices,
they reverted to a default factor, which resulted in Alaska receiv-
ing, for our cost to construct portion of the formula, 93 percent of
1987 costs.

The BIA formula focuses on roads to the exclusion of other IRR
funds. The current statute reflects transportation assistance. And
because 80 percent of the money is currently allocated toward ex-
isting BIA roads, for those areas which have very little roads get
very little funding. In our area, because we have no roads, we do
have a lot of other transportation assistance needs. For example,
a ferry system,

The CHAIRMAN. When I was up there with Senator Stevens, 1
couldn't see if there were roads under all that ice and snow. Are
most of the roads around Nome paved?

Ms. BULLARD. No; they are not. In fact, Nome is, I think probably
the exception to the entire State of Alaska, in that Nome 1s one of
the few subregional centers in Alaska which has any roads at all.
If you go to Kotzebue, Barrow, Bethel, there are no roads outside
the community.

And our villages, there are no roads connecting our villages ex-
cept for one. An%l because we do not have BIA roads, we do not get
money to build roads. That is the problem with the system.
mliyn terms of the negotiated rulemaking process, we had wanted
to participate in this process because we thought this would give
us an opportunity to develop a new funding formula, since we con-
sidered the old one to be broken. 1 am participating in the formula

work group. And the process is broken.

We{ave been meeting now since April of this year, and there is
currently no funding formula seriously under consideration. I
would say a good part, a number of the individuals present in the
funding formula group do not believe that there is a need for a new
funding formula, so tﬁerefore, they are standing on a position that
the funding formula should be status quo.

There is very little interest in changing the way the Bureau does
business. Some of the problems with the funding formula, with the
negotiation process, is that none of the senior BIA officials partici-
pating in that process have defined the process as requiring that
a new funding formula be negotiated. No alternatives to the
present funding formula have been developed or presented by Bu-
reau officials, though Bureau officials at the funding formula work
group have vigorously opposed changes suggested by tribal rep-
resentatives.

Some Bureau area engineers in the funding group continue to
blame the other regions for problems with funding, and assert that
all problems can be fixed at the regional level. This is patently un-
true. Any area only receives the aggregate relative needs share of
its tribes.

And some of the tribal representatives are of the belief that if no
consensus is reached through this process, the existing formula will
continue in effect by default. There are tribal representatives who
are opposed to change in the formula. No one wants to lose any
money. At our most recent meeting in North Dakota, which was
about two or 3 weeks ago, small tribe representatives had sug-
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gested that because Congress had made an $18.3 million available,
totally new money available for the fiscal year 2000 appropriations,
we had recommended or encouraged that the funding formula
group or the full committee redirect some of this money to those
tribes which have not accessed or been able to have any Erojects
since 1992-99. We were not even able to get that through the com-
mittee.

I have three recommendations for this committee to consider.
First, that Congress should give the Bureau of Indian Affairs clear
direction that ﬁ:’: negotiated rulemaking is expected to produce a
new funding formula, taking into account the interests of all tribes
and the criteria set forth in TEA-21. Further, that if no consensus
is reached, Congress should be prepared to legislative an allocation
method in 2001,

Second, there should be a Congressional audit of the BIA's trans-
portation program. An independent analysis of the way the Bureau
allocates and spends IRR money would in the long run help the
BIA, the tribes and the Congress make a more efficient program,
more finely tuned to the needs of Indian people. An au\:ﬁt would
bring the light of day to the program.

Third, we believe that Congress should seriously consider trans-
ferring the entire Indian reservation roads program to the Federal
Highways Administration in such a way that would preserve tribal
contracting authority. We just think that the current program is
broken right now, there doesn’t seem to be any interest in changing
it, and we think that this would help address this.

I would like to thank you for allowing me this opportunity to tes-
tify, and that I hope this committee will continue to exert pressure
on the Bureau or take more direct action to ensure that the Indian
Reservation Roads funds are fairlly distributed and efficiently used.

[Prepared statement of Ms. Bullard appears in appendix.]

The CHAIRMAN. Thank you.

We will now move to Bobby Whitefeather, but I might say that
under this current formula, it looks to me like we are basically en-
suring that no new roads are going to get built.

And I would like to welcome Senator Wellstone here to the com-
mittee today. Did you have any comments or a statement?

STATEMENT OF HON. PAUL WELLSTONE, U.5. SENATOR FROM
MINNESOTA

Senator WELLSTONE. Thank you, Mr. Chairman. I am going to be
very, very brief. ]| am running between things. I would like to
thank you for the hearing, and all of the witnesses. I do think the
state of infrastructure in Indian country is not anything that we
can be proud of | do want to welcome Chairman Bobby
Whitefeather of the Red Lake Band of Chippewa, from my own
State of Minnesota. With him is Jim Garrigan, who is the Roads
Director for the Red Lake Band.

I believe that Mr. Garrigan also serves as tribal representative
to the TEA-21 negotiated rulemaking committee. And [ think this
is a strong statement of the confidence that other tribes have in the
Red Lake Band. And I hope that the Committee will listen very
carefully to their words.
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I think the only thing I am going to say about what all the panel-
ists have been focused on is I think the tribal leaders before us, be-
fore this committee, are going to raise, and have raised, some very
serious issues about the implementation of TEA-21, and the Indian
reservation roads program. Some, like the obligation limitation
issue, are matters for the Co g5 to address, for us to address.
Others are in the court of the ment of the Interior and the
BIA, and as the Senator from Minnesota, I just want to say to Inte-
rior and BIA that I want to vigorously champion the rights of
tribes in my State, and for that matter, in all States, to get a fair
piece of the pie and to be dealt with in a manner that 1s fair by
the Departments.

Thank you.

The CHAIRMAN. Thank you for being here, Mr. Whitefeather. You
have been here before the committee many, many times. We appre-
ciate your comments.

I noticed with interest an old friend out in the audience, Jerry
Sikorsky is sitting back there, Is Jerry working on your roads?

Senator WELLSTONE. He's a young, young friend. He's a flag
man.

The CHAIRMAN. Nice to see you. Go ahead, Mr. Chairman.

STATEMENT OF BOEBY WHITEFEATHER, CHAIRMAN, RED
LAKE BAND OF CHIPFEWA INDIANS TRIBAL COUNCIL, AC-
COMPANIED BY JIM GARRIGAN, ROADS DIRECTOR, RED
LAKE BAND OF CHIPPEWA INDIAN TRIBE

Mr. WHITEFEATHER. [Greeting given in native tongue.]

Mr. GARRIGAN OR MR. Trujillo will interpret that for the record.
Mr. Chairman, that was my extended version of saying “how.”
[Laughter.]

Mr. WHITEFEATHER. I guess [ am have to inform the committee
that 1 am required by our tradition to %‘reet you in our language,
and if I don't, Grandma back home will hear about it. So I don't
want to get in any trouble.

But Mr. Chairman and members of the committee, it is certainly
a pleasure this morning to appear before you to talk with you
about the Indian reservation roads system and our experiences,
good, bad, with agencies that we have to deal with.

I want to first of all introduce Mr. Jim Garrigan, who is our trib-
al roads director. He is a tribal member of the tribe, and recently
completed 32 years of service with the Bureau of Indian Affairs,
under their tribal roads program. So in our estimation in Red
Lake, he has had sufficient on the job training and has earned his
eminence credentials by our standards to conduct our roads
projects with due diligence.

Also I would say that Mr. Garrigan is the premier expert on In-
dian reservation roads in the United States, by virtue of his in-
volvement, and also he is cochair of the negotiated rulemaking
committee that is negotiating the rules and regulations for TEA-
21. This morning, I would like to highlight five areas of concern
that we have as a tribe, and just a brief summation of issues such
as obligation limitation, BIA's misdirected use of Indian reservation
road moneys, barriers to self-governance, negotiations under TEA-
21, BIA's obstructive stance on the negotiated rulemaking process,
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and the inequity in funding from the Federal Highway Administra-
tion trust funds.

Just to give you a little background, Mr. Chairman and members
of the committee, of the Red Lake Indian Reservation, we are a res-
ervation that is not subject to Public Law 280. And our area com-

rises approximately 840,000 acres of water and land. Within that
Eounda , we have approximately 9,500 tribal members.

One of the unique attributes of the Red Lake Nation is that we
are charged with the full responsibility of governing services. So we
do not have the opportunity to share services or share resources
with counties, sometimes with the State, although it is mostly at
their discretion. And so it is truly a situation of true governance
of where, the necessary services that we provide for our people.

The road system in Red Lake and the bridge system is in very,
very poor condition. With the advent of welfare reform, where we
are basically izolated from major metropolitan areas, we have no
jobs. And it is going to be difficult to encourage our tribal members
to get the training, to get the education necessaxay to be competitive
in the work force. It is one of our priorities to develop a transpor-
tation system, a transit system, if you will. But if the infrastruc-
ture is not there to adequately transport our members, it is a fur-
ther challenge.

And T must say again, we have one of the largest road systems
in the Minneapolis area for sure, if not one of the largest in the
country.

The first issue, obligation limitations, it is our assertion that
there is a diversion of funds that is occurring. However, probably
not intended by Congress when they enacted the TEA-21. And we
do appreciate the committee's work and the rest of the Senators
that made it possible to include tribal roads in TEA-21, particu-
larly Senator lgumenici, Our appreciation to him and all of you.

For the number of funding that is identified to go with tribes of
$225 million, is not accurate this past year. Also next vear, $275
million is not accurate, because of obligation limitation. There is a
deduct that we did not know was a part of the process. And we are
of the assertion that the obligation limitation is not the right thing
to do, because of the condition of our systems in tribal Indian res-
ervations. With the good economy that the United States is enjoy-
ini, Indian tribes are lagging further and further behind. So we
ask Congress to address this issue.

The next item is our assertion of a misdireection of road moneys
by the BIA, with the issue of up to 6 percent funds. Mr. Garrigan,
who has worked within the system previously, has personally iden-
tified areas where there have been misdirection of Indian road
funds for uses other than tribal roads. As examples, using funds to
move office headquarters from one location to another in the Min-
neapolis area; administrative supportive costs that have no relation
to roads; unrelated travel costs. All of these can be attested to by
Mr. Garrigan.

We ask this committee and Congress to please conduct an in-
quiry, demand a full accountability of our assertions. Our reserva-
tion roads need access to every available resource that we can get.

Just last Friday, we took a photograph of the boundary area of
the Hed Lake Indian Reservation, where the State of Minnesota
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had improved State Highway 89 up to the reservation line, and a
photo has been provided to the committee for your review. We can-
not understand why the improvements stopped at the reservation
line. That displays to us some inequity.

Also some of the other witnesses here have testified to the dif-
ficulty in working with the Bureau on compacting. The TEA-21
legislation expressly allowed for the inclusion of TEA-21 under
self-governance and 638. Since 1994, the Red Lake Mation has at-
tempted to contract and compact the functions of tribal roads. So
far what we have been able to do is be a part of a demonstration
program.

In our efforts to work with the BIA, we run across obstacles such
as them telling us no to advanced funding, no to tribal control, no
to access of the 6 percent. The most glaring example of paternal-
ism, Mr. Chairman, and members of the committee, is that the Bu-
reau of Indian Affairs requires us, tribal roads in Red Lake, to
have State certified engineers for the design of our work that we
propose. While at the same time, at the Minneapolis Area Office,
their supposed engineer does not possess, 1 repeat, does not pos-
sess, the same qualifications. It is the height of paternalism that
we are subjected to, and we object strongly to that. Again, I ask
Congress to examine that methodology.

Again, the conduct of the BIA in tEye negotiated rulemaking proc-
ess is unconscionable. I speak from experience in negotiated rule-
making, because [ was an active participant in N DA. With
good coordinated effort, good faith, honorable dealings, we were
able to complete the negotiations under NAHASDA in record time.
And the negotiated rulemaking process under TEA-21 was pat-
terned after the NAHASDA effort.

Right from the beginning there were obstructions, obstacles, pro-
tocol. We did not have any trouble getting the Secretary of
to sign onto the protocols. Some of the bureaucracy in the Bureau
of Indian Affairs objected to having the Secretary be a signatory to
the protocol. That is not right.

At this point in time, the process is way behind schedule, and
may have stalled. There are contentious issues, sure, such as the
formula. But in our experience in NAHASDA, the formula was left
for last. We wanted to get past all the negotiable points and the
formula was the last issue that we dealt with. And we did so in
good faith and honorable dealings with not only tribes, but also
with the Federal Government.

Last, I would like to request an examination of inequity in fund-
ing, when it comes from the viewpoint of the Federal Highway
trust fund. Reservation roads comprize approximately 2.63 tﬁercent
of roads across the country. Yet our funding is 1 percent of the allo-
cation. So I would like to request the committee to examine that.

In conclusion, the reports of the obstruction and poor cooperation
by the Bureau of Indian Affairs is very disturbing, very disturbing
to us. We would like to urge that Congress and this committee do
what you can to examine our assertions, feel free to question Mr.
Garrigan about some of the obstacles that we have been faced with.
Because we, as Red Lake Nation, as mandated by our ancestors,
want to deal with others with good faith and honorable dealings.
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A final recommendation is perhaps, since we have had such an
adversarial relationship with the Bureau of Indian Affairs, for the
most part, over my time on the council, especially with the roads,
maybe it is time consideration be made to transfer the function
over to the Federal Highway Administration. And I am testifying
here before you, Mr. Chairman and members of the committee, out
of some fear by my tribe of repercussion from the Bureau of Indian
Affairs on some critical matters that we have under discussion with
them today.

And finally, 1 want to say, Mr. Chairman, especially Senator
Wellstone, the invitation stillystands for you to come and visit our
homeland. Thirty-five or 40 below in Alaska is nothing compared
to 60 degrees in Minnesota. [Laughter.]

Mr. Garrigan and I stand ready to answers that you may have.

[Prepared statement of Mr. W'gjtefeather appears in ajlnapendix.]

The CHAIRMAN. I am still recovering after visiting Ms. Bullard's
country.

Mr. Chaco, do you have comments?

STATEMENT OF PAULSON CHACO, DIRECTOR, NAVAJO NA-
TION DEPARTMENT OF TRANSPORTATION, ACCOMPANIED
BY SAMUEL JOHNS, ASSISTANT DIRECTOR ANDSEAN
PENSONEAU

Mr. CHACO. [Greeting given in native tongue.]

I would like to say good morning, Mr. gﬁairman and members
of the committee. That is the Navajo version for “how.” [Laughter.]

My name is Paulson Chaco. I am the director for the Navajo Na-
tion Department of Transportation in Window Rock, AZ. 1 have
with me Samuel Johns, who is the assistant director for the pro-
gram. And also Sean Pensoneau of the Navajo Nation Washington,
DC office.

On behalf of President Kelsey Begay of the Navajo Nation, we
welcome the opportunity to provide testimony to the committee
about the implementation of the Transportation Equity Act of the
21st Century, TEA-21, which is an important piece of legislation.
TEA-21 is particularly important to the Navajo Nation, since the
Navajo Nation has such a large land base and in desperate need
of roads. We have approximately 8,000 miles of road, of which
6,000 miles is unimproved.

In particularly today, the Navajo Nation would like to bring to
the committee's attention in its experience with the negotiated
rulemaking process and concerns the Nation has with distribution
of funds. Especially the obligation limitation imposed by section
1102 of TEA-21 and the bridge replacement program. Owverall, the
negotiated rulemaking is progressing, although not at the speed
which was originally desired. The original delays in naming and or-

anizing the rulemaking committee were compounded by the fact
at the Secretary of the Interior was reluctant to sign off on the
protocol.

These delays have impacted the ability of the rulemaking com-
mittee to develop final product in accordance with proposed time
lines. Nevertheless, it is anticipated that the possible exception of
funding formula, which will be discussed shortly with the other as-
pects of the proposed regulation, will be ready for release soon.
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Of the four work groups which make up the negotiated rule-
making committee, the work group most in controversy is the fund-
ing formula work group. This work group has been tasked the re-
view and development of possible alternative methods for distribu-
tion of funds under the IRR program. The funding formula work
group has encountered problems surrounding the appropriate
methods to address needs of smaller tribes who have asked that
the work group and committee consider the possibility of set-aside
of a portion otPtheir IRR funding to be used as a base to address
tranlsdmrtatiun projects, which might not otherwise be addressed as
quickly.

The Navajo Nation has opposed such set-asides as being contrary
to the underlying principle of the relative needs formula. However,
this issue has brought about an impasse in the funding formula
work group.

Over the course of the rulemaking meeting, it has become appar-
ent that even after the rulemaking iz concluded, much of its work
needs to be done. In particular, thiz seems to be on two levels:
Training, both general and specific to contracting and compacting;
and the development of some standards regarding use of Federal
acquisition regulations which would not ufherwiﬂe apply to con-
tracts under the Indian Self-Determination and Assistance Act.

In the process of some of the presentation, it is apparent that
some employees of the BIA do not understand or agree with the
goals of self-determination, let alone have the understanding of In-
dian Self-Determination Act requirements and provisions. This im-
poses a handicap on tribes and tribal organizations attempting to
contract or compact. Probably the only effective method to address
these misunderstandings is through comprehensive training for
both BIA and tribal personnel. Not only could this training help
improve the implementation of the law, but it would assist in mak-
ing interpretation throughout Indian country uniform.

As far as obligation limitations, section 1102 of TEA-21 creates
an obligation to redistribute approximately 10 percent of the Fed-
eral Lands Highway program to the States or the surface transpor-
tation programs. Unfortunately, the IRR program funding is lo-
cated within the Federal Lands Highway program. While this ma
have started off as an attempt to address States’ needs for funds
and roads development around Federal lands, it has also deprived
the IRR program of the needed funds. For example, in fiscal year
2000, the IRR program was allocated $275 million. Yet the obliga-
tion limitation reduces that amount by $32 million. )

With respect to bridges, while the reductions imposed by the obli-
gation limitation hurt the IRR program, their effect is worsened by
the additional reduction caused by the delay of the inability of the
Federal Government to distribute bridge replacement funding for
fiscal year 1999 has gone by, Yet $13 million designated for bridges
is stilf'being withheld. In the current year, an additional $13 mil-
lion is being withheld, for a total of $26 million.

The obligation limitation will apply to withheld amounts, actu-
ally increasing percentages to be turned over to the States. The
Navajo Nation believes it is critical that the Federal Highway re-
lease these needed bridge replacement funds immediately before
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additional funds pile up. As these funds withheld by the Federal
Highway continue to grow, so does the need for bridge replacement.

The Navajo Nation thanks the Senate Committee on Indian Af-
fairs for the opportunity to express its concerns and observations
regarding the implementation of TEA-21. If the Committee has
any questions about the Act and its impact on the Navajo Nation,
we will be glad to address those concerns.

Thank you, Mr. Chairman.

[Prepared statement of Mr. Chaco appears in appendix.]

The CHAIRMAN. Thank you. I have already asked most of my
questions for Governor Thomas. Let me ask a couple of others. To
Ms. Bullard, the way I read this formula, about 80 percent goes to
the upkeep of existing roads. As [ see it, big tribes have a lot more
existing roads than small tribes, particularly in your part of the
country. Does that put you at a pretty big disadvantage, if you are
only getting 20 percent toward new roads, and you do not have any
existing ones, it would seem to me that the small tribes, particu-
larly, would have a huge disadvantage from the big tribes.

Ms. BuLLARD. Yes; I agree. | thi?\ieit is a question of the haves,
who have roads, and those without roads. I do not even think it is
a big tribe-small tribe issue. I think it is those with roads and
those without. And historically, Alaska has very few roads projects.
So we do not have any roads.

The CHAIRMAN. You seem to have a better relationship with the
Bureau than some of the tribes do. But as I understand your testi-
mony, you recommend that the Federal Highway Administration be
the lead agency. Is that correct?

Ms. BuLLARD. Yes; that is correct.

The CHAIRMAN. Why?

Ms. BULLARD. We get along fine with Juneau Area. We have a
very good working relationship with them. But I think what we are
seeing is the money coming from central to the area is where we
are having problems.

The CHAIRMAN. I see. Chairman Whitefeather, as with some
other witnesses in separate letters that the committee has received,
there have been some rezliy disturbing comments and accusations,
from everything from ii;ot ragging to actual misuse of funds. I am
going to confer with Senator fnouye and probably ask the GAO to
look into some of those charges, and I hope to get a little more in-
formation.

But I wanted to stand corrected about one thing. A while ago, 1
in my poor mathematical judgment estimated that 6 percent of
$275 million was around $8 million. It is not. My very astute staff
informs me it is about $15 million, a considerable amount more.
And I think you understand the legislation that was passed, TEA-
21, as I do, and that is that all l:'%:nds are available to tribes for
the purpose of contracting and compacting.

What has the Bureau's respunsag}een to the request for self-gov-
ernance compacting to you?

Mr. WHITEFEATHER. It is our understanding, when we had a part
in the development of the legislation called TEA-21 is that all road
program funds were to be available under self-determination and
self-governance.
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The CHAIRMAN. You also charged that the so-called 6 percent of
administrative funds are sometimes used for subsidizing non-road
Eurpn_?sea. Do you have any evidence of that or any statistical evi-

ence?

Mr, WHITEFEATHER. I would like to ask Mr. Garrigan to respond
to that, please.

The CHAIRMAN. Yes; identify yourself for the record, please.

Mr. GARRIGAN, My name is James Garrigan, I am the director
of the Tribal Roads Program at Red Lake.

Mr. Chairman, those allegations that we got were relayed to me
from other people. And without an accounting of the 6 percent ad-
ministrative funds, we have no way to prove that until we do get
an adcc&:unting, so we can look at how these funds are actually ex-
pended.

The CHaIRMAN. Well, maybe the GAO will be able to find that
out. But there has been some people that have alluded that that
6 percent funds has turned into a slush fund for whatever might
arise.

Do you also agree, Chairman Whitefeather, that the Federal
Highway Administration should be the lead agency on the reserva-
tion roads program?

Mr. WHITEFEATHER. At this point, I believe that we get a position
to do what we can to work within the existing system. But if that
is not possible and we continue to run into obstacles every time we
make some progress, that may be the only eventual alternative.

The CHAIRMAN. I see. That will conclude our hearing. 1 appre-
ciate your being here. The record will remain open two more weeks,
if there is any additional information, or if you happen to find some
proof of misusing that 6 percent, I would like to know about it. I
am sure the rest of the committee would, too.

Ms. THoMAS. Chairman Campbell.

The CHAIRMAN. Yes, Governor Thomas,

Ms. THomas. If I may, you recognized your astute staff. I won-
dered for the record, regarding the return of the $12 million, that
money had been returned to Washington, and there was no indica-
tion t{mt it would ever be returned. But we came back to Washing-
ton for several meetings with the Bureau office here, and just with-
in thedlast few months they did indicate that it was going to be re-
turned.

So there it still sits, we haven't done any construction yet.

The CHATRMAN. You have been told it was going to be repro-
grammed, but it hasn't got there yet?

Ms. THoMAS. Right.

The CHAIRMAN. Thank you.

Mr. CHAcO. Mr. Chairman.

The CHAIRMAN. Yes.

Mr. CHaco. [ also just received a note from my staff. Recently,
the Federal Highway conducted a process review of the Navajo BIA
office. We would request a copy of that review.

The CHAIRMAN. Okay. With that, I thank you, and this hearing
is adjourned.

[Whereupon, at 12:02 p.m., the committee was adjourned, to re-
convene at the call of the Chair.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF HoN, KENT Conrap, U5, SEnaTOR FROM NORTH DAKOTA

Mr. Chairman, thank you for holding this hearing on how the Transportation Eq-
uity Act for the 21st Century, commonly known as TEA-21, affects Indian country.
believe TEA-21 is one most significant pieces of legislation passed by Con-
gress this decade. The need to improve our Nation's infrastructure has been brought
to our attention time and again. We depend on safe, reliable highwags. roads,
bridges, and transit systems, and last year we took bold action to provide the re-
sources needed to ?fd. repair, maintain, and improve surface transportation sys-
tems and structures,

Our Nation's surface transportation has wide-reaching effects on Americans of all
ages in all parts of the eountry. Children riding on schoolbuses, employees driving
to work, businesses shipping products, senior citizens receiving daily meals-on-
wheels services, and families traveling on vacation all depend upon safe, well-main-
tained roads and hridgr.'a.

But we are asking Indian country to make do with roads that are in the worst
condition among Federal-aid system roads, N

Only 11 percent of the BIA roads are paved and rated in " condition. Nearly
90 percent of the unpaved roads are in “poor” econdition, which is defined by the
Tmnspm-mt.ion Department as “needs immediate improvement to restore service-
ability.”

I don't know how many people at this hearing have been on the roads on the res-
ervations in North Dakota, but I can tell you, many of them are barely passable.
In the winter and spring, deep snow and mud overwhelm the roads, keepinﬁ..epmpla
frem work and children from school. | have heard from tribal elders who in dead
of winter fear that hEIE will not be able to reach them if they are trapped in their
homes without food or heating fuel. It is shocking to think that these types of condi-
tions exist in a country with one of the greatest trnﬁpnrtatinn systems in the world,

The Fort Totten Indian Reservation 15 surround a lake—Devils Lake—that
has risen about 25 feet since 1993, inundating many of the major roads in the area,
However, the Indian Reservation Roads program al{en cannot provide enough fund-
ing to keep these roads out of the water or to keep the remaining alternative routes
in adequate condition.

Another problem that I would like to highlight is the inadequate amount of fund-
ing within the Indian Reservation Roads program for bridges, which is only approxi-
rnat.elﬁaﬂﬁ million annually. There is a hﬁdﬁe in my state on the Fort Berthold In-
dian Heservation—the Four Bears Bridge—that is in dire need of replacement. The
Four Bears Bridge was relocated from another site to the Fort Berthold Reservation
in 1952 by the Army Corps of Engéinaers during construction of the Garrison Diver-
sion. Because the bridge is only 22 feet wide, it has been considered functionally
obsolete since the day it opened. I have traveled across this bridge on numerous oc-
casions, and, believe me, it is a scary experience.

Local traffic has continued to increase on the bridge, particularly since the tribe's
casgino opened on the opposite side of the bridge from MNew Town, ND. Because the

125)
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bridge is the only link between the west and east sides of the reservation, it is a
vital route for emergency vehicles, schoolbuses, police, and general local traffic. In
addition, this bridge is one of only a handful of places to cross the Missouri River
in Worth Dakota, making this a eritical priority within the State,

If the Four Bears Bridge is not repaired or replaced in the near future, there will
be serious maintenance concerns to be addressed, including badly peeling lead paint.

According to the MNorth Dakota Department of Transportation, the cost-estimate
for the replacement of this bridge is $43.2 million. When considering that the Indian
Reservation Roads program allocation for bridges is approximately $13 million an-
nually for all bridges in Indian country, we can see how woefully inadequate this
level of funding is.

TEA-21 sets the framework for improving, maintaining, and expanding the capac-
ity of our Nation's surface transportation system, but we can see that greater efforts
are needed to bring roads in Indian country up to the same standards as roads in
“i??r parts of the country. We must not forget: this is ultimately a Federal respon-
sibility.

Agaxlln. Mr. Chairman, thank you for holding this impertant hearing.

PREPARED STATEMENT OF How. PE‘E: V. DoMEeENIcT, U.S. SENATOR FROM NEW
EXICO

In the late 1950's, BIA road construction and maintenance funding reached a high
of $10 million for the first time in history. The BIA now spends more than twice
that amount on maintenance alone. Next vear's budget includes about $26 million
for road maintenance in the BIA budget. Indian road construction has been carried
out since 1982 with the more consistent aid of our Federal highway trusts funds
funded through the gasoline tax.

1979, BIA road budgets (construction and maintenance} reached their peak of al-
most $80 million, and then fell off rapidly,

In the Surface Transportation Assistance Act of 1982, after my amendment to in-
clude Indian tribes in the highway trust fund for the first time in hisl the fund-
ing levels for IRR stabilized at about $100 million, through the Highway Trust Fund
for years 1984-86.

e 1987 Surface Transportation and Uniform Relocation Assistance Aet reduced
the annual Trust Fund authorization for Indian tribes to $80 million for fiscal years
1987-91.

In the ISTEA authorization, many of us in the Senate worked to increase [ndian
Reservation Roads funding to $200 million per year, we compromised with the
House's lower figure of about $150 million to achieve an annual funding amount of
£191 million under ISTEA. This level prevailed from 1992 through 1997,

When ISTEA reauthorization was before us in 1997, Senators Inouye, Campbell,
Bingaman, and others joined me in sponsoring 5. 437 to increase IRR funding to
250 million in 1998, 2275 million in 1999, and $300 million thereafter throu
2002. In its final version, the Transportation Equity Act for the 21st Century | -
21] allocated $250 million for 1998, and $275 million each year from 1999 through
2002 for Indian Heservation Roads.

After 17 years of direct invelvement in the funding of Indian Reservation Hoads
through the Federal Transit Administration of the US. Department of Transper-
tation [DOT], I am very sleased with our successes in convincing Congress to in-
crease funding as the needs were made known. We have come a long way since the
days that the BIA was the only source of funding for Indian road construction and
maintenance. The BIA continues to provide about 526 million p&ﬁcﬁnr for road
maintenance, but the construction and bridge funds now come from .

While the funding picture has improved, we still have problems to address. One
that continues to bng':e-r me is the “obligation limitation” issue wherein Federal
Lands Highways Program money, including IRR funds, are subject to an automatic
reduction that amounted to $31 million in fiscal year 1999,

This reduction came off the total $270,875,000 available for IRR (after 1.5 percent
or $4.125 million is allowed from the total of $275 million for administration by the
Federal Highway Administration-FHWA). It was a 11.7 percent reduction ($31 mil-
lion}, which is substantial, and definitely felt in Indian country. . !

The purpose of the reduction in the Federal Lands Highways m is to give
States control over a ion of funds for Federal roads on State lands. This makes
sense for most Federal roads, but not Indian Reservation Roads.

1 raised this issue with Senator Shelby of Alabama, chairman of the Transpor-
tation Ai’i-npmprimiw Subcommittes, He initially a with me in a colloquy to
resolve this issue. When his legal stafl reviewed this commitment, the Chairman
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was told that a “fix” would require an amendment to the authorizing legislation for
TEA-21. For those of you who follow Senate procedure, our reinstatement of Rule
16 does not allow us to take this action in an appropriations bill, except in very
strict circumstances.

As a result, the final Transportation Appropriations bill we passed in the Senate
did not change the “obligation limitation” for the Indian Reservation Roads Program
in the Federal Lands Highways section. We were able to add $18.3 million from an-
other provision in TEA-21 that allows us to add more revenue to programs when

ine tax collections are up as they have been this past year. This is another lit-
tle known, but very helpful provision of TEA-21 known as RABA (revenue aligned
hu'ﬁ'et adjustments). L
us, our new total for IRR funding for the fiscal year 2000 will be $275 million
Flua $18.3 million or $293.3 million, Unfortunately, this new total, a record high for
ederal funding of Indian roads, will still be w%ect to the obligation limitation. If
it is 11.7 percent again, i;%mars to me that the $293.3 million will first be re-
duced by 1.5 percent for administration or about $4.4 million. This leaves
$288.9 million subject to a further 11.7 percent reduction, or a $33.8 million redue-
tion for fiscal year 2000, )

1 want my colleagues to know that | oppose this obligation limitation provision
that did not operate in ISTEA, the former authorizing legislation. I hope members
of this Senate Commitiee on Indian Affairs would join me in an effort to amend
TEA-21 to hold the IRR funding harmless from this substantial reduction of funds
that are needed by the tribes more than the States,

Another concern [ have is the manner is which the IRR funds are distributed once
the reach the BIA Area Road Engineers. Those of us who seek fairness determining
the distribution of these funds are concerned that there is discretion in the Phoenix
and Gallup offices that is not consistent with funding formulas.

This problem is especially acute in Phoenix. The Gila River Indian Community
and resulted in a $2.3 million deficit in 1998 alone. This deficit iz a clear avoidance
of the intent of the relative needs formula in effect in 1998,

As the negotiated rulemaking continues to create a new formula for TEA-21 1
want to ask the BIA leadership, through Assistant Seeretary Kevin Gover, to assure
this committee that formulas will be applied &qlglit.nhl at the area as well as the
national levels when DOT funds are distmbuted t BIA channels.

Zuni Road Emergency [ have recently become aware of a pendi reqruest by the
Zuni Pueblo of New Mexico for assistance through emergency funding for roads at
the Zuni Reservation that have been severely damaged by flood waters.

I would like Mr. Arthur Hamilton of the Federal Lands Highways Program at
DOT to provide me with information about the availability of funds for the Zuni
Pueblo to resolve this emergency situation, My office has forwarded details of this
situation to DOT.
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TESTIMONY OF
ARTHUR E. HAMILTON
PROGRAM MANAGER, FEDERAL LANDS HIGHWAY
FEDERAL HIGHWAY ADMINISTRATION
UNITED STATES DEPARTMENT OF TRANSPORTATION
BEFORE THE COMMITTEE ON INDIAN AFFAIRS
UNITED STATES SENATE
OCTOBER 20, 1999

OVERSIGHT HEARING ON INDIAN RESERVATION ROADS AND

THE TRANSPORTATION EQUITY ACT OF THE 21 CENTURY
Mr. Chairman and Members of the Committee, thank you for the opportunity to appear

before you today to discuss the Department of Transportation’s (DOT) implementation of

provisions in the Transportation Equity Act of the 21® Century (TEA-21) affecting the Indian

Reservation Roads (IRR) program of the Federal Lands Highway Program (FLHP),

History

The IRR program was established on May 26, 1928, by Public Law 520 (Codified at 25
LISC 318(a)), The act authorized appropriations for survey, improvement, construction, and
maintenance of IRR not eligible for Federal-aid highway funding. The partnership with the
Bureau of Indian Affairs (BIA) and Federal Highway Administration (FHWA) began in 1930
when the Secretary of Agriculture was authorized 1o cooperate with State highway agencies and
the Department of the Interior {(X01) in the survey, construction, reconstruction, and maintenance
of IRR. serving Indian lands. The first BIAFHWA Memorandum of Agreement (MOA) was
signed in 1946 and addressed the location, type, and design of all IRR roads and bridges and the
general supervision of all such IRR construction. In 1996, the FHWA entered into a Stewardship

1
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Plan with BIA, similar to the plans under which the FHWA delegates aversight of Federal-aid
highway projects to the States.

TEA-21 reaffirmed the Federal Government's commitment to providing safe and efficient
access to and within Indian lands and Alaskan native villages by suthorizing $1.6 billion in
funding for the IRR program for Fiscal yvears 1998-2003, TEA-21 also strengthened the
commitment of the Federal Government to increasing the involvement of Native Americans in
transportation programming and planning by, for example, clarifying that funds under the IR
program shall be available to tribal governments from the BIA for direct contracting of

Increasing Tribal Involvement

The Department of Transpontation is committed to building more effective day-to-day
working relationships with Indian tribal governments reflecting respect for the rights of self-
government and self-determination, based on principles of tribal sovereignty.

In February 1598, the FHWA Indian Issues Task Force issued a report entitled “Guidance
on Relations with American [ndian Tribal Governments,” that provides a framewark for FHWA
to establish and enhance its government-to-govermment relations with [ndian tribes. This report
was distributed 1o all FHWA field divisions.

In addition, the Depantment of Transportation is finalizing its policy for working with
tribal governments, The policy is being issued as a DOT Order developed by a ONE DOT Task
Force. This Order will implement President Clinton's Memorandum on Government-to-

2
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Government Relationships with Native American Tribal Governments and his Executive Order
Mo. 13084, “Coordination and Consultation with Indian Tribal Governments.” We expect to

issue this DOT order in November during Mative American Heritage Month.

Transportation Planning Procedures

As part of the requirements in 23 UISC 204(j) to develop transportation planning
procedures for the IRR Program, the FHWA and the BIA, in consultation with the tribal
governments, developed the “Indian Reservation Roads Program Transportation Planning
Procedures and Guidelines (TPPG).” The document is now available as interim guidance
effective this month, October 1999,

The TPPG represents a combined effort to define the transportation planning function
under the IRR. Program. The document explicitly states what is guidance for [ndian Tribal
Governments and what is a procedural requirement of the law consistent with 23 UL.5.C. Section
204(3), "Indian Reservation Roads Planning,” and Public Law 93-638, "The Indian Self-
Determination and Education Assistance Act,” as amended. It also clarifies policies related to
funding issues and eligible activities and defines the relative transportation planning roles and
responsibilities of the BLA and Indian Tribal Govemnments, The TPPG, developed in conjunction
with tribal transportation planners, represents a good basis for tribes entering into planning
activities with other tribes, as well as with State and local governments.

In August 1999, we began conducting training on the IRR transportation planning
procedures in cooperation with the BIA and Tribal Technical Assistance Program (TTAP)
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Centers. We will be holding a series of two-day workshops offered in all 12 of the BLA regions.

State transportation planners are also participating in these workshops.

Tribal Technical Assistance Program Centers

Section 5104 of TEA-2] continued the requirement that we establish local Tribal
Technical Assistance Program Centers. We now have cooperative agreements with Colorado
State University, Eastern Washington University, Michigan Technological University, Oklahoma
State University, and the United Tribes Technical College in Bismarck, ND, and provide funding
to the State of Alaska Center. These TTAP Centers provide training and education workshops
for Tribal Governments and disseminate information on issues related to the IRE Program and

road maintenance.

IRR Bridge Program

Section 1115 of TEA-21 amended title 23 USC to require the Secretary to establish a
nationwide priority program for improving deficient IRE bridges, using a set-aside of not less
than 513 million of IRR funds per vear,

In order to develop guidance for the Indian Reservation Roads Bridge Program (IRRBF),
the FHWA solicited comments through informal meetings with tribal representatives in
December 1998. An IRRBP Federal Register Notice was published on February 12, 1999,
soliciting comments on project selection and fund allocation procedures, Comments were
received from tribal governments, BIA offices, and county and State DOT offices. An Interim

Final Rule was published on July 19, 1999,
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Dwingﬂs;cﬂyw 1999, we funded all of the eligible 11 deficient [RR. bridge projects
that were submitted, using about $8.9 million of the IRRBP funds.

In cooperation with the BIA and the Indian technical centers, we are conducting training
sessions on the program procedures and encouraging Indian tribal governments to identify their
deficient bridges so that they can apply to obtain funding to repair or replace the bridges.

Negotiated Rulemaking
Section 1115 of TEA-21 required the development of a funding formula and IRR
Program procedures using negotiated ralemaking with Indian tribal governments. Two days
after TEA-21 was signed, FHWA sent a letter to the Department of the Interior requesting a
meeting to discuss this rulemaking. As a result of this and subsequent meetings, the BIA: (1)
hired the Federal Mediation and Concilistion Service to facilitate the rulemaking, (2) established
a process for selecting tribal representatives for the committes, (3) developed an agenda for an
informational meeting with tribal governments, and (4) established the 42 member rulemaking
committee. Secretary Slater designated three FHWA employees to serve on the rulemaking
commitiee. These employees are participating in the rulemaking commitiee and work group
meetings. The Department remains fully committed to providing the necessary staff and IRR
funding needed 1o complete this rulemaking. Additional information on the rulemaking is being

provided to you by the Bla.



Metlakatla IRR Project

Bcfnrem;t]uding. [ would like to highlight one specific example of the Department's
progress in carrying out Congress's directives in TEA-21. The Walden Point Road construction
project for the Metlakatla Indian Community (MIC) of Alaska illustrates the diversity of the [RR
program and successful program delivery through joint agency and tribal efforts.

The Walden Point Road project consists of constructing fourteen miles of roads and
bridges 1o link Metlakatla with the Alaska Marine Highway System and with the proposed ferry
terminal point at the northern end of Annette [sland, improving transportation access to the rest
of Alaska, The ferry system is part of the State’s Southeast Alaska Transportation Plan, which
includes two new terminal facilities and a ferry boat. The project also includes the relocation of
power facilitics in conjunction with the road construction. The completed project will provide
economic opportunity to the Metlakatls Indian Community through the prospective sale of power
to Southeast Alaska and by improving access 1o Ketchikan, the nearest port ¢ity and a major
stopping point for cruise ships.

FHWA is the lead agency for this project. We cooperate with the Depariment of Defense
{DOD}, the Metlakatla Indian Community (MIC), the Alaska Department of Transportation and
Public Facilities (ADOT&PF), and the BIA. Our Western Federal Lands Highway Division
{WFLHD) is providing bridge design services for the project, while the BIA has provided the
funding for the bridge design services and the work associated with the archeological and NEPA
processes, Through its Innovative Readiness Training Program, the DOD is providing the heavy

equipment and active duty forces for road construction operations.
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The funding within the Indian Reservation Roads (IRR) Program alone is not adequate to
accomplish the Metlakatla Project. We have also provided Public Lands Highway Discretionary
funds 1o this project. Through new partnering of Federal agencics and tribal entities, leveraging
of funds, and flexibility in funding, this joint effort is making expanded transportation access to

Metlakatla possible.

Conclusion

To conclude, we are working hard to implement the [RR provisions of TEA-21 as quickly
and effectively as possible, and we believe that implementation has gone smoothly, However,
we recognize that transportation is a critical tool for tribes to improve the quality of life in their
communities to and that there are still many challenges to overcome. The Department of
Transportation will continue to do its best to meet tribal expectations. We look forward 1o
warking with this Committee to ensure that remaining issues are addressed in a timely, effective,
and responsive manner,

Mer. Chairman, this concludes my prepared remarks. 1 will be glad to answer any

questions you or other Committee Members may have.
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Post-Hearing Questions
Octaber 20, 1999 Hearing on the Indian Reservations Roads Program
from Senator Inouye for
Arthur Hamilton, Program Manager, Federal Lands Highway Program
Federal Highway Administration

QUESTION: On page five of your testimony it states that in Fiscal Year 1999, you
funded 11 reservation bnidge projects using about $8.% million of $13 million set aside for
bridges.

What happened 1o the unspent balance of about 4.1 million™
Was it carried over into Fiscal Year 2000 for use on bridge projects?

AMSWER:  The unspent 54.1 million of Indian Reservation Roads (IRR) bridge
funding was carried over into Fiscal Year 2000 and is available for use on eligible bridge

projects.

QUESTION: Several tnbal witnesses testufy that the Congress should transfer the entire
Bureau of Indian Affairs roads program 1o the Federal Highway Adnunistration as a way
to eliminate red tape and make more money available for road and bridge construction.

Do you think there is menit to this suggestion?

ANSWER:  The Bureau of Indian Affairs owns many of the roads for which the IRR
program provides funding and, as the owner, must be involved in road construction and
maintenance decisions. Therefore, we do not think it would be appropriate to transfer the
program to the FHWA.

The Federal Highway Administration works closely with the BIA to accomphish the
purpose of the IRR program, which is to provide safe and efficient transportation and
public road access o and within Indian reservations, Alaska Mative villages, trust or
restricted lands, while increasing tribal involvement in transportation planning and
project implementation. We are aware that the tribes are frustrated with funding
allocations and the amount of available resources, We have also been Listening carefully
to the concemns regarding the IRR program, voiced by tnibal representatives at the
October 20% hearing and in other forums

Let me assure you that we are committed to working with the BLA and with tribal
governments o improve program delivery. Administering a program the size of the IRR
program, that affects so many tribes all across the country, at a time when available
resources are insufficient 1o meet all demands, poses a significant challenge. However,
we will strive, through our partnership with the BLA, 1o ensure that all issues raised by the
tribes are addressed. In doing so, we will consider alternative ways of doing business that
address and improve program delivery,
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STATEMENT OF ROBERT BARACKER, DIRECTOR, SOUTHWEST REGIONAL
OFFICE, BUREAU OF INDIAN AFFAIRS, U.S. DEPARTMENT OF THE
INTERIOR, BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS
OVERSIGHT HEARING ON INDIAN RESERVATION ROADS AND THE
TRANSPORTATION EQUITY ACT IN THE 21 * CENTURY (TEA-21)

October 20, 1999

Good moming, Mr. Chairrman and Members of the Committes. My name is Robert Baracker, the
Director of the Bureau of Indian Affairs Southwest Regional Office. [ serve as the designated
Federal official for the TEA-21 Negonated Rulemaking Committes.  With me today is Leroy Gishi,
the Division Chief for the Bureau of Indian Affairs (BIA)Transportation Program.

| am pleased to be here to provide you with an overview of the status of the BIA Indian Reservation
Roads (IRR) program and the impact of the Transportation Equity Act of the 21" Century (TEA-21)
on transportation programs for Indian people.

BACKGROUND

The [RR program was established on May 26, 1928, by Public Law 520, 25 USC 318(a). The Act
authorized appropriations for survey, improvement, construction, and maintenance of [RR. that were
ineligible for Federal-aid highway funding. The partnership with the BIA and FHWA began in 1930
when the Secretary of Agriculture was authorized to cooperate with the State highway agencies and
the Department of the Interior (DO} in the survey, construction, reconstruction, and maintenance
of IRR serving Indian lands.

The Federal-aid Highway Act of 1936, Public Law 686, Section 6, required that FHWA approve the
location, type, and design of all IRR roads and bridges to be constructed using BIA funds. This
requirement was also contained in Section 10(c) of the Federal-aid Highway Act of 1944, Public Law
521, The first BIAFHWA Memorandum of Agreement was executed in 1946, In 1958, the laws
related to highways were revised, codified, and reenacted as Title 23, USC by Public Law 85-767.
The new title contained a definition of IRR and bridges and a section on [RE.

Between 1930 and 1982, Congress appropriated funds for the IRR in the Department of the Interior’s
{DOT) appropriations acts. Public Law 97-424, the Surface Transportation Assistance Act of 1982,
incorporated the IRR program into the Federal Lands Highway Program (FLHF) and provided
finding from the Highway Trust Fund. It also repealed Section 208 of Title 23. The law also made
the [RR. program subject to the other provisions of Title 23.

Under Title 23, the FHWA was required to (1) approve plans, specifications, and estimates (PS.&E)
for transportation projects, (2) monitor the wark in progress, and (3) conduct a final inspection of
the projects. Under 23 USC 117, Certification Acceptance, the State highway agency and the BIA
could get a waiver from PS&E approval and project monitoring.
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In 1991, Congress enacted the [ntermodal Surface Transportation Efficiency Act (ISTEA) of 1991,
Public Law 102-240. [STEA made changes 1o the IRR program and created a set-aside of Highway
Bridge Replacement and Rehabilitanon Program funds for Indian reservation bridges.

With the enactment of the TEA-21, the IRR. program was modified o include a Nationwide Priority
Program for improving [RR deficient bridges, and a negotiated rule-making with Indian Tribal
governments as required for [RR program procedures and the “relative need” funding formula.
[1115(b)] Tribes will continue to contract for [RR projects under the Indian Self-Determination
and Education Assistance Act provisions. The one percent set-aside of Bridge Replacement and
Rehabilitation program funds for deficient IRR bridges established in ISTEA were eliminated, In
addition, IRR funds may be used for transit facilities within Indian reservations. [1115(d)]

IRR PROGRAM DESCRIPTION

The IRR program is authorized under the FLHP, 23 U.5.C. 204, and the use of IRR funds is also
defined within 23 ULS.C. 204. The TEA-2] authorized funding level is $275 million for each of
fiscal years 1999 through 2003. The program 15 jointly administered by the BIA Division of
Transporiation (BIADOT) and the Federal Lands Highway (FLH) of the FHWA.

The purpose of the IRR program is 1o provide safe and adequate transportation and public road
access to and within Indian reservations, Indian lands and communities for Native Americans,
visitors, recreationists, resource users and others while contributing to economic development, self-
determination, and employment of Native Americans,

As of June 1999, the IRR system consisted of about 41,430 kilometers (25,700 miles) of BLA and
Tribal owned roads and 41,270 kilometers (25,600 miles) of state, county and local government
public roads and | ferry boat operation (Inchelium-Gifford Ferry of Washington).

From the 3275 million annual authorization, the FHWA reserves up to 1.5 percent for FHWA
administration costs and $13 million for the Nationwide [RR. Bridge Program. The BIADOT and
the FLH develop a plan for using the remaining funds. This plan includes operating expenses for
the Federal Lands Highway Coordinated Technology Implementation Program (CTIP); the Local
Technical Assistance Program (LTAF) centers for Tnbal govemments; and BIA administration (not
to exceed 6 percent, as authorized in the annual DOT Appropriation Act). The BIADOT administers
transportation planning studies for the reservations, bridge inspections, and pays for inventory
updates, training, and atlas mapping. An additional 2 percent of the IRR funds are set-aside for
transportation planning by Tribal governments,

The current joint BIA and FHWA approved formula is the Relative Needs allocation formula. The
BIA distributes the construction funds to the 12 BIA Regional Offices. The formula is based on 20
percent population, 30 percent vehicle miles traveled (Average Daily Traffic x mileage), 50 percent
cost-to-improve (the cost it would take to bring the road up to a given standard). This formula was
approved for implementation after public notice and consultation with Tribes on a national level in
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1993, [n order to mimmuze the impact to Tribal projects, the formula was phased in over o 4-vear
period, 1993 through 1996 This replaced an allocation formula used since 1970, which was based
on 1/3 population. 1/3 land area, and 1/3 road mileage.

The Indian Tribal governments develop and submit a priority list of projects 1o the BlA Regional
Office which includes a letter of approval or Tribal resolution. The BIA gathers these project lists
and develops a mimmum 3-year transportation improvement program (T1F) for IRR and Bridge
Replacement funds. The BIA reviews, approves and submits these TIPs to the FLH for approval.
The approved project list inchedes the eligible projects for funding. The majority of the IRR funds
are spent improving the BIA and Tribal public roads Through cooperative agreements with the
states and counties, [RR funds are also spent on Tribally prioritized projects for improving other
roads on the IRR system.

The design of projects is performed by the BIA, Trbal govemments, other Federal agencies,
consultants, or State and local governments. In FY 1995, about 35 percent of the IRR construction
was performed by Indian Tribal governments under Public Law 93-638 contracts, approximately 40
percent were done by Buy-Indian Act contractors, and approximately 15 percent was

using Indian labor under BIA force accounts. In FY 1998, the percentage of Public Law 93-638
contracts increased 1o 50 percent, while the work performed under the Buy-Indian Act contractors
decreased to 13 percent and the BIA force account laborers increased to 29 percent. The remaining
projects were constructed by tughway contractors selected by other methods,

DESCRIFTION OF THE IRR MAINTENANCE PROGRAM

In 1951, Congress began appropriating general funds for the maintenance of BLA owned roads in the
annual DOl appropriations acts. To comply with 23 USC 204, the DOl includes maintenance
appropriations in their annual budgets. As a condition for the continuance of Federal Lands Highway
funds (Highway Trust Funds) for improvements and in accordance with 23 USC 116, the BlA
Regional and Agency Offices are responsible for proper maintenance of BIA rosds (using DOI
funds) to protect the public investment and provide safe transportation for Tribal members and the
general public.

The BIA currently receives about $25.5 million per year for maintenance. On average this amount
is less than $500 per mile of road. Comparable state agencies estimate the maintenance need at
about $4,000 to $5,000 per mile. The lack of proper maintenance is becoming evident in the
frequency of reconstruction activities because roads are deteriorating prematurely. The BIA
estimates that £100 million per year is needed 10 adequately maintain BIA owned roads. The
maintenance funds are allocated to BIA Arca Offices by formula. The actual maintenance activities
are performed by BIA, Indian Tribal govermnments under Public Law 93-638 contracts, compacts,
inter-governmental cooperative agreements, or by other methods.
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TRANSPORTATION PLANNING

The key to the success of program delivery in recent years and the future is largely dependent on the
transportation planning. Transportation planning on [ndian reservations and lands is a cooperative
effort invalving Indian Tribal governments and the BIA. Transportation planning is the development
of strategies for the design, construction, operation, and maintenance of transportation facilities for
moving people and goods in a village, town, pueblo, rancheria, city, borough, county, township,
parish, metropolitan area, Indian reservation, State, multi-State region, or country, Through the
transportation planning process Tribal governments have developed long-range transportation plans,
priontized projects, Transportation Improvement Programs, and updated their IRR inventory, In
FY 1998, Tribal governments contracted 151 transportation planning projects,

FROJECT DEVELOPMENT

This functional area covers the scoping, development, review, and approval of projects identified
on the 3-year [RR TIP. The BIA Regional Offices, in cooperation with Tribal governments, have
the primary responsibility for the development of projects.

Project development is necessary 1o improve the condition of highway infrastructure and to improve
safety, address environmental, archeological, and right-of-way concems, ensure compliance with all
Federal, State and Tribal statutes, and the engincening necessary to prepare Plans, Specifications and
Estimate’s for highway and bridge construction projects on the IRR system. In FY 1998,
approximately 390 projects were undertaken by the BIA and Tribal governments at an estimated cost
of $230 million.

BRIDGES

The IRR bridges consist of bridges which are BIA owned and non-BIA owned. These bridges must
be en public roads which meet the definition of an IRR. Most of the IRR bridges that are on or
provide access o Indian reservations are owned or maintained by states, counties or local
governments. There are 745 bridges owned and maintained by the BIA in 30 states,

The BlA-owned bridge maintenance is funded under the DOI appropriations and is included under
the general heading of “maintenance.” It is considered a line item along with road maintenance,
snow removal, ferry boat service, and airstrip maintenance. All BIA bridges are inspected every
2 years by the BIADOT. All BLA bridge piers are inspected under water every 5 years,

The IRR Nationwide Priority Program of Bridges funding and HBRRP (repealed with the TEA-2]
Restoration Act, July 24, 1998) funds can be used for the replacement or rehabilitation of [RR
bridges that meet the eligibility criteria. From 1992 through 1998, approximately 170 IRR bridges
have been replaced or rehabilitated.



PROGRAM ACCOMPLISHMENTS

Since the modern era of transportation development in [ndian country, the Highway Trust funded
IRR. program has provided the basis for an ever growing need in Indian ressrvations, communities
and lands across this country.

Since 1992 through 1997, the IRR program has built, reconstructed or improved on the average 200
miles of roads per year on or near Indian Reservations, villages and communities. During this same
period, many bridges have been built, replaced or rehabilitated. As much as 50 percent of these
bridges were part of cooperative agreements with State and local governments for bridges serving
Indian communities and lands.

During this same period, a5 much as 94 percent of the available funds authorized have been directed
toward the planning, design and construction of road projects. Through 1998, 77 percent of the
funds authorized for the program are directed into the sctual projects impacting Tribal priorities.
According to the Federal Lands Highway program, this percentage is the highest of the federal land
management agencies participating in the 23 USC programs.

These statistics are important when one considers the existing construction need inventory, which
is estimated at $6.6 billion. The construction need is the estimated cost to improve roads 1o a&n
acceptable standard based on usage and capacity. Approximately two-thirds of the BIA road system
are earth roads, of which 75 percent are unimproved earth roads. The remaining paved roads are
reconstructed and resurfaced well in advance of the their design life because of the lack of
maintenance. Simply stated, we are reconstructing and resurfacing roads on an interval of 7-8 years
when the norm should be 10-15 years.

TEA-21 OUTREACH MEETINGS

The United States Department of Transportation has successfully completed a series of TEA-21
national outreach sessions to consult with its partners and customers before the implementation of
the majority of TEA-21. These national outreach sessions were scheduled from July through
November of 1998 and conducted by Federal Land Highway stail in conjunction with the BLA
Division of Transportation Office. In addition to the DOT outreach meetings, the BIA and
InterTribal Transportation Association (ITA) held five regional town hall meetings on the
implementation of TEA-21 as well as the transportation needs of Tribal governments into the 217
cenmury. Each town hall meetings produced a consensus report that represented a stalement by the
participating Tribes and local/state transportation agencies on the needs and recommendations for
transportation affecting Indian people. These town hall meetings conducted by the [TA were
favorably received by Tribal representatives as a mechanism that provided them some ownership in
defining their transportation concems by consensus. These Tribal transportation town hall meetings
were modeled after the New Mexico Town Hall meetings process. As a follow up to these meetings,
ITA is working with those regions on an implementation plan.  The ITA brought together the Tribal
and non-Tribal governments in an effort to foster greater cooperation at the decision making level
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of Trikal government. They are to be commended for thewr leadership in the Tribal transportaton
arcna.

REGULATORY NEGOTIATIONS WITH TRIBAL GOYERNMENTS

Regulatory Negotiations with Tribal governments on the establishment of a funding formula and
program procedures, The TEA-21 highway reauthorization legislation was enacted on June 9, 1998,
The Act included an increase in funding (51.6 Billhion) for the IRR program. [n addition, TEA-21
also provided for the establishment of a funding formula and program procedures through a
government-to-government negotiated rulemaking (Negotiated Rulemaking Act of 1990) process
with Tribal governments.

On November 15, 1998, a National Informational Meeting on Section 1115 of the Transportation
Equity Act for the 215t Century (TEA-21) was held in Albuquerque, NM. This informational
meeting was one of the first outreach meetings of any public agency required by TEA-21. A Notice
of Intent To Form a Negotiated Rulemaking Commities and Accept Applications for Membership
Under Section 1115 of TEA=-21 was announced shortly thereafter. Nominations were submitted by
the Tribes within the 12 BIA Regions for consideration and appointment as committee members and
aliernates to the Secretary of the Interior. Mominations submitted by Tribes and appointed by the
Secretary were published and a request for comments was issued. Committes Representation (29
Tribal representative, 13 Federal) consists of small, medium and large Tribes,

On March 16-18, 1999, the first meeting of the Committes was scheduled and held in Albuquerque,
MM, In less than 8 months from the full enactment of TEA-21, the Negotisted Rulemaking
Commirtee was fully assembled. Eight meetings have been held in various locations throughout the
country.  After 8 meetings, the committee has established a new time line for completing the
formula and the program regulations by November 2000.

Four workgroups have been established by the Commitiee to accomplish the 1ask of developing
regulations and a funding formula. The workgroups are specifically addressing the funding formula;
the technical and construction standards; policy, and delivery of services for the IRR. program.
CONCLUSION

The challenges for the future of the IRR. program will continue 1o be our ability to meet the [RR
construction and backlog need, The IRR program will need to become a true multi-modal program
to address all the needs of Indian Country. In conclusion, Mr, Chairman, [ would like to share some
success stories of the diversity of the IRR program and its implementation at the tribal level.

BIA FORCE ACCOUNT CONSTRUCTION

A part of the constrection work performed includes government force account construction, The
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Force Account construction program provides another method of meeting the construction needs for
Tribes in the Rocky Mountain Region of the BIA. Indian Reservation Roads funds made available
in TEA - 21 have made a substantial impact in improving the transponation syslems on reservations
in Montana and Wyoming. In addition to constructing roads it employs Tribal members and
provides construction skills development to the impacted Tribal governments,

The BIA Rocky Mountain Regional Office’s Force Account Construction Program employs
approximately 220 individuals and has a biweekly payroll of $472,270.00, Although this fluctuates
some in early spring and late fall, the majority of these employees realize several months of work
during the construction season. This employment has had a substantial affect on the local economy
at the reservation level and plays a major roll in reducing the general assistance programs there.
Additionally, it provides iraining, individual worker self-esteem and supports their tribal economy,

The BIA Rocky Mountain Region has the only force account paving operation in the BIA and
annually paves 40 to 60 miles of road. The asphalt plant this construction season has completed
projects on four reservations and has paved or overlayed 46 miles of road. In addition, 27 miles of
rural roads, 14 miles of urban streets, 27 miles of curb and gutter, 27 miles of sidewalk and public
driveways were constructed.

METLAKATLA ROAD CONSTRUCTION PROJECT

The Walden Point Road project for the Metlakatla Indizn Community of Alaska consists of fourteen
miles of roadway and several bridges that will cut across mountainous terrain and link the town of
Metlakatla to the proposed ferry terminal point at the northemn end of Annette Island. The ferry
system is part of the State’s Southeast Alaska Transportation Plan, which includes a provision of two
new terminal facilities and a ferry boat. The project also includes the relocation of power facilities
in conjunction with the road construction.

The completed project will provide economic opportunity to the Metlakatla Indian Community
through the prospective sale of power to Southeast Alaska and by improving access to Ketchikan,
the nearest port city and a major stopping point for cruise ships. The project is a model of imer-
agency cooperation and is jointly operated by the Department of Defense (DOD), Western Federal
Lands Highway Division (WFLHD) of the Federal Highway Administration, Metlakatla Indian
Community, and the BIA. The Innovative Readiness Training Program under the DOD is providing
the heavy equipment and active duty forces for road construction operations. The WFLHD is
mmmmmmmmmmmmummmmmmmu
bridge design services and the work associated with the Archeological and NEPA processes. The
funding within the IRR. program is not adequate to sccomplish this project alone. The participation
of the other agencies is an example of the need for continued cooperation among federal agencies
in the development of responsive [RR, programs.



NAVAJO REGION ROADS PROGRAM

The transportation program at the Mavajo Region of the BIA is unique in that it fully utilizes self-
determination contracting, Buy-Indian Act contracting and BIA Force Account construction. For
the peniod from 1992 to 1998, the Navaygo Region in conjunction with the Navajo Nation utilized
Public Law 93-638 in contracting road construction projects, Approximately 40 percent of the total
program is contracted by the Mavajo Nation, utilizing thew construction enterprise and the Navajo
Engineering and Construction Authority (MNECA). Approximately 26 percent of the program
performed under a government force account and the remaining 34 percemt was accomplished
through the Buy-Indian Act contracting method. The Mavajo Region IRR program totals
approximately $60 million annually.

The number of Tribal members employed at the Regional office is about 320 engineering and
construction inspection staff. An average of 100 Tribal members are employed annually for the force
account operations. Under Buy-Indian Act contracting, approximately 10-20 individuals (generally
Tribal) are employed depending upon the size of the projects.  All together this represents a total
Tribal work force of over 400 members.

EASTERN BAND OF CHEROKEE INDIANS HIGH PRIORITY PROJECT

The Eastern Band of Cherokee [ndians (EBIC) have entered into an agreement with the State of
Worth Carolina Department of Transportation to improve US 19 from Cherokee, NC to Maggie
Valley, NC. This project was identified as a TEA-21 High Priority Project and is estimated to cost
518 million. The Tribe is providing the 20 percent local match ($3 million) along with the TEA-21
authorized $15 million from the State of North Carolina to perform all the work associated with this
improvement, including the widening, realignment and paving of US 19. The project will be phased
in over a 4 year period, beginning this year. The EBIC has established a transportation department
that is administering this project and is participating with the State of North Carolina in a project
that impacts the quality of life of not enly Tribal members but the traveling public. This is a
tremendous example of the benefits of the Nexibility of IRE funding and a Tribal government who
has shown it's ability to assume the responsibility for their roads program.

RED LAKE BAND OF CHIFPEWA INDIANS SELF GOVERNANCE COMPACT

As part of the implementation of Title [V of the Indian Self-Determination and Education Act as
amended. The Red Lake Band of Chippewa Indians proposed a pilot project to fully utilize self-
governance compacting procedures and include their portion of the IR program within their Annual
Funding Agreement in FY 1999, This pilot is part of a comprehensive effort to have Tribal
governments manage the effort to improve the condition of reads and bridges serving Indian lands.
We recognize that transpartation is key to improving the economic infrastructure in any community
and that Tribes can reap the economic benefits of managing and performing the work themselves.
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The BLA and the FHWA worked with the Red Lake Band of Chippewa Indians to develop a pilot
agreement whereby the Tribe will assume the planming. design and construction work on their
sections of the 50,000 mile Indian Reservation Road (IRR) system  The agreement will enable the
Trnibe to manage the $2.2 million associated with their FY 1999 IRR program.

Thank you for allowing me to share these success stories with yvou today. [ will be happy to answer
any questions you may have.
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washingion, D C 20240

Honorable Ben Nighthorse Campbell
Chairman, Committee on Indian Affairs
United States Senate

Washington, DC 20510-6450

1 am pleased to provide the responses to the supplemental questions submitied by Vice-Chairman
Daniel K. Inouye following the Commitiee on Indian Affairs’ oversight hearing on Indian
Reservation Roads (TRR) and the Transportation Equity Act for the 21" Century (TEA-21) held on
October 20, 1999,

Should you have any questions, please contact my office at (202) 208-5706.

Sincerely,
.ﬁ-‘ll - Affairs
Enclosure

ce: Daniel K. Inouye
Vice-Chairman
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The Transportation Equity Act set April, 1999, as the deadline for producing new rules for
allocating funds through a negotiated Rulemaking with tribes. Obviously, that deadline has
passed.

Question 1:  How much more time do you think it will take to complete the negotiated
rulemaking process?

Answer: At least one more year. The Committes, which consists of 29 Tribal and 13 federal
representatives, recently established a new time line for the completion of the
regulatory negotiations, (Attached).

Question 2:  'What, in your view, are the principal obstacles to reaching agreement on new
rules?

Answer: In my view, the principal potential obstacle to resching agreement on new rules for
the IRR program is the rulemaking committee not reaching consensus on a new
funding formula.

Question 3:  In your view, did the Congress intend that the negotinted rulemaking process
for TEA-21 produce a new formula for allocating transportation funds or just make changes
in the existing formula?

Answer: The legislative history indicates that Congress intended that we develop a new
formula, however this does not preclude the modification of the existing formula
so long as it meets the statutory criteria.

The law provides that the BIA may use up to 6 percent of its contract authority from the
Federal Highway Trust Fund for road program management costs.

Question 4:  To your knowledge, has the BIA exceeded this 6 percent ceiling for various
management purposes?

Answer: To my knowledge, the BIA has not exceeded the six percent ceiling for its contract
authority. | understand that over the last seven years the BIA has used about 4 10 6

percent

Question 5:  Does the BIA transfer any of these "6 percent’ management funds to tribes to
cover management functions previously performed by BIA. If not, why not?

Answer: Mo. The BIA has not transferred program management functions to the tribes under
Public Law 93-638, since these funds are used for non-project program management
functions when they are performed by the BIA on behalf of the FHWA. These
management functions are not performed by Tribes who take on one or more [RR
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projects, Please reference our answer 1o Chairman Campbell’s second question for
a list of these functions,

If tribes contract to administer more than half of the Indian share of Federal
Highway funds, would the BIA still need to use the full 6 percent set aside for
program management costs? Why?

No. The BIA generally uses less than & percent, and the balance is used for
construction. The BLA must continue to carmy owl non-project specific management
functions on behalf of the FHWA whether the IRR projects are performed ender
direct service, BIA force account, Buy-Indian Act contracting, self-governance
compacting or self-determination contracts.
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(ATTACHMENT FOR QUESTIONS SUBMITTED BY THE SENATE COMMITTEE ON
INDIAN AFFAIRS - Daniel K. Inouye)

REVISED COMMITTEE TIMELINE FOR THE COMPLETION OF NEGOTIATED
RULEMAKING UNDER TEA-21
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(ATTACHMENT FOR QUESTION #2 SUBMITTED BY THE SENATE COMMITTEE ON
INDIAN AFFAIRS)

“IRR PROGRAM MANAGEMENT AND OVERSIGHT"
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__Oversight and program reviews

| Develop and approve ugulaﬁnn:

= TIUSC 106 (<) ASSUMPTION BY STATES
OF RESPONSIBILITIES OF THE
SECRETARY —

{3) AGREEMENT —The Secretary and the Stale

shall enter into an agreement relating to the

extenl o which the State assumes tha

rasponsibiliies of the Secratary under this sub-

sechon.

= Procaduras defined |n the FHWABILA IRR
Stewardship Plan, August 1998

= 23 USC 202(d) INDIAN RESERVATION ROADS —
(B) REGULATIONS —Motwithstancing sechons
SBX mhand 565(a) of Gile 5, the Secratary of the knbanor

shall 55w meguiptions ing the Indian reservation
Mmm%h fesrmula for

of e 5,
niot laber than Apnl 1, 1998, and shall take affact not
Inter than Oclobar 1, 1999

Develop and approve regulations (cont.)

Develop and approve regulations (cont.)

»23 USC 204(f} All appropnations for the

with regulati
and agreements approved by the
Saﬁ':nur'_f and ﬂ-mhg:grmry 4
appropriate Federal land nunlgilu agency.

. 13 I.BG 204 {a)(Z) TRANSPORTATION
ING DURES
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Approval of T

tation | ant Programs

P

| ‘ Approval of Transportation Improvement Programs |

= 23 USC 204 (a) (3) APPROVAL OF
TRANSPORTATION IMPROVEMENT
PROGRAM.—

The transportation improvement program

developed as a part of the transportation

planning process under this section shall

be approved by the Secretary.

|
:i project aligi

SRR |

=23 USC 204 (c) Before approving a5 a
P manlmw uporﬁorml::m
3 r
section 104 or secion144 of this tlle in a
State, the Sacretary must determine that the
obligation of funds for such s
supplementary to and nol n ey of the
tion, for progects on Indian reservabon
reads, of a far and equitable share of funds
apportionad to such State under sechon 104
of this tifha.

- B |
Review and approve the IRR inventory

» 23 USC 202 (d) INDIAN RESERVATION
ROADS

1) FOR FISCAL YEARS ENDING BEFORE
DBER 1, 1898 —On October 1 of sach
fiscal year before October 1, 1998, the
Smmaml} Ipcate the sums authorized lo
memﬂﬁmhlm

roads acconding to the relative needs |
ﬂmmmmumwwby
the Secretary and the Secretary of the Interior.

Develop and approve design standards

l. =23 USC 109 (o) COMPLIAMCE WITH STATE
| LAWS FOR NOM-NHS PROJECTS —

Projects (other than mghm on the

| Mational Highway Swm} 3 dw_gned.
constructed, operated, and
accordance with State laws, regulnh
directives, safety standards, design slandards,
and construction standards

e,



Maintain the NBI (bridge) database
= 23 USC 144 () (3) IH‘-I'EH‘I'DR‘FDF IMDIAM
BRIDG

the ;}muﬁﬁ:ﬂjﬁhhﬂﬂ?d‘h
indhan reservation roads and park ane 2 |
bndpas over barriers,
othar haghways, and radmads, (8)

nd malntain formulas and
Develop a funding form &

=23 USC 202 {d) INDIAN RESERVATION
ROADS —

1) FOR FISCAL YEARS ENDING BEFORE
1, 1999.—0n October 1 of each

before October 1, 1993, the
%hhmmﬂmﬂmm

be approgyiated for such fiscal year for Indian
reservation roads according 1o the relative
Hmh;z'{h’:h Secretary and 3 th “Semrym“
of the Inberior.

—_———

Development nfmamwnmt-phm:

=23 USC 204 (a) (6) DEVELOPMENT OF
SYSTEMS —
The Secratary and the Secretary of each

| appropriate Federal land management
. " develop by rue

Allocate IRR Funding

=23 USC 202 (d) INDIAN RESERVATION
ROADS
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___Pmrld-d TA as requested by Area/Agency/Tribe

= PL §3-838 Sec. 105

In providing

assistance (o tibes :mw In the

development of consiruction contract proposals, the

smrvﬂuumﬂmm‘mhmnmmm
or

i edonaton grekabis © 0 Becrutary rgarling.

Mmmmmﬂﬂn

ll’d'lmwm

?ﬁqmm mmmhn E
or anvirgnmental impact

|

1
| Provide TA as requested by AralAgencyiTribe ihﬂt}!

= PL 93-638 Sec. 105 (m) (3) Prier to finalizing
a construction contract proposal pursuant b
of this tithe, and upon request of tha tribe or
Sacrelary shall provide for a precontract negofiation
phase in he of & contract proposal.
Such phase shall include, at & minimum, the
olemants:

fallowing i
Tha ¥ of iechnical assistance pursuant
f:‘}uwm'ummmw

Coordinate with State, regional and local
govemnmments

Coordinate with State, reglonal and
local governments (cont.)

= 23 US’: 204 li} {4) INCLUSION IN OTHER
significant Federal lands

cooperation with States |

be developed in
and metropolitan plannlru wglrﬂzlm lnd
{B) shalt be inchuded in
highways pmgmn Emi &
and transportation

23 USC 135 (8) LONG-RANGE

TRANS ATION PLAN.—

(C) INDIAN TRIBAL AREAS —With respect to
each area of the State mdarhju.mwuonar

mnmpuwml _ badmnpedl

1]
consultation bal government and the
Secretary of the Interior,

-



Coordinate with State, regional and local
governments (Cont)

—

= 21USC 115# STATE TRANSPORTATION
IMPROVEMENT PROGRAM.—

Developlapprove Area S
Mmmﬁ?ﬂ]h

=23 USC 106 (c] ASSUMPTION BY STATES
OF RESPONSIBILITIES OF THE SECRETARY . —

| Developirevise interagency agreements
|

Develop Annual Obligation report on
program accomplishments

=5 USC (Government Accounting Standards)
= Government Performance and Results Act
s Annual Deferred Maintenance

= FHWA Annual ReportHighway Statisbcs.

= FLH Annual Accomplishment Repor
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| =
Develop reports on tha project
| “ptn:ﬂwn: and pcﬂ;':'"l‘m measures

|

=5 USC (Government Accounting Standards)
= Government Performance and Results Act
i = Budgeling

L

1 [

Respond to/maintain data for
congressional inquirles

= Responsibaties of the Executive Branch
= Commitiee Report Requests
= Government Accounting Office (GAD)

|
|

| e

| Organizational membership In naticnal {
trans

m&wasﬁm. M::FI‘D. NACE, TRB).

-23#&!:2’2.4 E_S;I'WS_MEHP::.-—- -
(1) 0 ecognizing the need
all Federal roads that are public roads o be
treated under uniform policies similar to the

puhnl' “ 1 ¥
parkways, Indian reservation roads and




59

Coordinated Technology Improvem
Program (CTIP} all Federal LTmIl Highway
programs ($250,000)

#23 USC 204 (a) ESTABLISHMENT —

(1) IN GENE —Recognizing the need for
all Federal roads that are public roads 1o be
treated under uneform similar fo the
policies that a to Federal-aid
there is established a coordinated Federal
w.mwmmﬂmmﬂwﬁn

public lands highways, park roads
mmmnmmw

ot ||

Participation In Intertribal Trans rjun
Association regional and natio

=Apnl 29, 1994, President Clinton's memorandum
entitied, "Government-to-Govemnmmen! Relations
with Mative American Tribal Governments® |

=ITA Townhalls ($450,000)
|

Coordination and participation with tribal
organizations.

=April 20, 1994, President Clinton's memorandum |
entitled, “Government-to-Government Relatons
with Native American Tribal Governments®

—

Special workgroups, task forces and
meelings as requested by tribal governments
{tribal membars and Arealagency personnal).

= April 28, 1984, President Clinton's memorandum
enlitied, "Government-to-Government Relations
with Mative American Tribal Governments”

s Negoliated Rulemaking (Sec. 1115 TEA-21)

= Organizational Assessment

»National Bndge Program process review
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| Consultation with tribal governments on
| non-project related program issues,

\ 'ﬁd:H'll 29, 1994, Presidant Chnton's mamorandum

| entitled, *Govemment-to-Govemment Relations
with Native American Tnbal Govemments®

=23 USC Mandated Management Systems

=23 USC Transportation Planning Procedures

Tribal Technical Assistance Program (TTAP} | ..

established through ISTEA-81,
(7 centers at ooo).
« 23 USC 204 (b} . . . The Secretary of Intenor

may resenve funds from the Bureau of indian

| Affars” administratve funds associated with the
| Indian reservation roads program to finance the
Indian technical centers authorized under section |

504(b).

BlA and Tribal training development
;EZ! USC 504 (a] ﬁJFEDEHI'LI-

WJNGENEML—EMH -TM n
ﬂ:m mnwmmm
Mmrmmm mrrlr

Iﬂlbgr ﬁmyltmml to tha States and ocal
the Secrelary delermings that provision
I.Mrmtt-mll publc inberesl; of

-m-:mwmm

ERFO training, Project Cost Accounting System,
Enginsers

Information development

INVE NEEDS REPORT.—
(1) IN GENERAL.—Mot later than January 31, 1998,
and January 31 of every second year thersalier, the
Secretary shall report 1o the Committes on |
Environment and Public Warks of the Senate and the
Committes on Transportation and Infra-structune of
tha House of Representatives on—

wmmmmmwymwm
of the United Stales; and |
{mhmﬂmwmmm |




Costs for common services as provided as

- e

| Adas devalopment |
part of the arealagency/CO costs. ' Maps -
EXAMPLES INCLUDE = Transportation plannéng;
» Buildang rent = Road Imentory,
= Communicabons and Information Technology = Funding Farmula, |
= Ofice furniture, supplies = Coordination with states and local [
| =Prnting | govemments i
«Mailing | | =Base maps for other data (coverages)
» Equiprment Rental |
=Travel and Relocabon of New Employees |
|
| COMTRACTIBLE PROJECTS

IRR PMAD Furdng Datnbuon

(Fundng provded Theough the Cangtsl (s, mentoned
by the Ama Cffican)

= Biridge Inspection [Malional Bridge Inventory| (B4 cwrad
bridge

= Alas Mags of Rosds Bull wilh RR funds
= Mational Road Irsentery Updats




United States Department of the Interior

OFFICE OF THE SECRETARY
Washingion, [V C 20240

Honorable Ben Nighthorse Campbell
Chairman, Committes on [ndian Affairs
United States Senate

Washington, DC 20510-6450

Dear Mr. Chairman:

I am pleased to provide the responses to the supplemental questions submitted by the Senate
Committee following the oversight hearing on Indian Reservation Roads (IRR) and the
Transportation Equity Act for the 21" Century (TEA-21) held on October 20, 1999,

Should you have any questions, please contact my office at (202) 208-5706.

Sincerely,

-

Assistant tary - Indian Affairs
Enclosure

ce: Dandel K. Inouye
Vice-Chairman
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Question 1: For fiscal years 1998 and 1999, please provide the Committee with information
that identifles and describes all expenditures of the "up to 6%" Highway Trust Fund money
used by the BIA at each Central and Area Office level. While we have gross totals for each
office, we need to review a breakdown that identifics and describes all specific expenditures
that exceeded a minimum of $1,000.00.

Answer:

Since 1983, the Department of the Interior’s (DO0) annual Appropriations Act
provides language allowing the BLA to use up to 6% of the contract authority received
from the Federal Highway Administration highway trust fund (HTF) for their road
PTOERM MANAZEMEnL Costs,

The intent of this provision today remains the same as in 1983, These funds are for
the management and oversight activities associated with non-project functions,
Functions such as the management, admimstration and oversight of the IRR, program,
development of rules and regulations, the distribution of Tunds received for 23 LLS.C.
programs are some of these costs. Funds to perform these functions are not otherwise
provided for the BIA to perform its jeint role of administering this program with the
FHWA. Examples of non-project functions include:

1. Owversight and program reviews (6 process reviews and 6 product reviews
annually)
2. Develop and approve regulations (TEA-21 REGMEG)
3. Approval of Transportation Improvement Programs
4, Review and approve the [RR inventory
5. Develop and approve design standards
6. Maintain the National Bridge Inventory (bridge) datahase
7. Develop procedures for management systems (BlA Bridge Management System)
£ Develop and mainain funding formulas and database
9. Allocate IRR funding {distnbute all highway trust funds received from FHWA)
10, Provide Technical Assistance as requested by Area’Agency/Tribe
11, Coordinate with State, regional and local governments
12, Develop/revise interagency agreements
13. Develop control schedulesTransportation Improvement Programs
14, Develop/approve Area Stewardship Agreements {centification for approval of
engineering plans, constrsction methods)
15. Develop Annual Obligation report on program asccomplishments
{quarterly/annually)
16. Develop reports on the project expenditures and performance measures for
GPRA (annually)
17, Respond to/maintain data for congressional inquiries
18, National program leadership for: National Scenic Byways Program; Public
Lands Highways Discretionary Program; Transportation Enhancement
Program: Trbal Technical Assistance Program; Recreational Travel and



19,
20.
21.
23
23,

24,

23,

26.
27,

64

Tourism;, Transit Program ERFO Program (Millennium Trails, Lewis & Clark,
Western Tourism Policy Group)

Participation in Intertribal Transportation Association regional and national
meetings

Tribal Technical Assistance Program (TTAP) established through ISTEA-91,
(6 centers at $650,000).

BlA/Tribal training development (highway safety training, work zone safety
training)

Information development (development of information management systems
to support consistency in data formats, use, etc. with ULS. DOT)

Special workgroups, task forces and meelings as requested by tribal
governments (tribal members and Area‘agency personnel).

Organizational membership in  national transportation  organizations
(WASHTO, AASHTO, NACE, TRB) responsible for highway design &
construction standards.

Coordinated Technology Improvement Program (CTIP) all Federal Lands
Highway programs ($250,000),

Consultation with tribal governments on non-project related program issues,
Costs for commen services as provided as part of the area/agency/CO costs.

A list of expenditures for fiscal vears 1998 and 1999, is attached.

Question 2: Please identify the functions and activities that were carried out by the BIA in
fiscal years 1998 and 1999 with the "up to 6 %" roads funds and indicate which of these
specific functions or activitics could be assumed by, and the associated funds transferred to,
a tribal organization under Public Law 93-638, as amended.

Answer: Since 1983, the annual Department of the Interior Appropriations Act, provides
language allowing the BIA to use up to 6 percent of the contract authority received
from the Federal Highway Administration’s highway trust fund for their road program
management costs. This six percent provision allows the Secretary of the Interior 1o
fund his responsibility for sdministering the IRR program in partnership with the
Secretary of Transportation. The “IRR Program Management and Oversight™
document attached, describes program management and oversight activities for non-
project related functions and, the BIA"s use of the “up 10 six percent” administrative

fumnds.

Question 3: Is it the Department's position that all of the funds which are transferred to the
BIA by the Department of Transportation from the Highway Trust fund are available for
tribal contracts or agreements under Public Law 93-638, as amended? If not, please identify
which funds are not so available and the Interior Department’s rationale for withholding them.
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Answer: The Department of the Interior and the Department of Transportation do not take the
position that all TRR. funds go to the Tribes because the “up to 6% Program
Management and Oversight monies are reserved for non-project related functions.
Any unused & percent funds are wiilized for additional construction activities. For
example, over the last seven years, on average, 1/6 of the available administrative
funds were used on construction projects.

Question 4: Under TEA-21, Indian Reservation Roads funding jumped significantly from
around 5200 million per year to $275 million per vear in Fiscal Year 1999, Did the BIA take
6% of the full amount of $275 million authorized in Fiscal Year 19997 If so, to what specific
new and additional activities and functions did the BLA apply these new and additional 6%
funds?

Answer: Mo The “up to 6% percentage is applied to the amount of Highway Trust Funds
allocated by the FHWA, which is the amount after a reduction identified as FHWA
administration costs (23 LSC Section 104(a)) and the obligation limitation amount
imposed by Section 1 102(f) of the Act. The 6% is the percentage of the amount of
IRR funds that are available from the Federal Highway Administration to the BLA.
1t should be noted that of the PM&O funds utilized in FY 1999, up to 15 percent of
the funds ($2.0 million) were used to provide tribal participation in the Negotiated
Rulemaking process identified in 23 USC 202 (d)}2)(C) and the tribal town hall
meetings on the implementation of TEA-21. (See table attached. )

Question 5: Has the Federal Highway Administration requested from the BIA a full
accounting of the "up to 6%" BIA program management expenditures? 1 so,
what is the status of that request? And has the Federal Highway Administration
withheld any fiscal year 1999 or 2000 funding from the BIA in connection with
such a request?

Anzswer: The BIA provides an annual program accomplishment report that includes a
breakdown of all activities in the program for all expenditures associated with the
program {o the Federal Highway Administration. Since FY 1996, the BIA has
provided a detailed obligation report of all functions associated with the IRR. program
{program management, preliminary engineering, construction and construction
engineering) at mid-year and year-end. In addition, the BIA reports a year-end
financial disclosure of all program obligations each year, In FY 2000, the DOI and
FHWA jointly requested a detziled budget justification for Program Management.

The FHWA has not withheld any funding in FY 1999 and the BLA does not anticipate
that any funds will be withheld in FY 2000.

Question 6: | understand that according to the Department's information that in addition to
withdrawing the 6% in management Tunds, the BIA has taken several million additional
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dollars for "administrative activities”. Why were these various “administrative activities” not
included within the "up to 6%" program management activities funding?

Answer:

As described in Answer #2 above, PM&O funds re used primarily for non-project
related non-coniractible functions performed by the Secretary. There are project
functions which are performed by BIA forces which are chargeable to the various
projects.  Examples are the planning. swrvey, design, acquisition of ROWs,
environmental compliance, historic preservation compliance, and construction
engineering for individual projects. As the functions are contracted by tribes, the need
for the BIA to perform these jobs and provide the associated staff will decrease. In
FY 1998, approximately fifty percent of the IRR projects/program work was
contracted by tribes. The project related functions that are non-contractible include
a smull portion which are primarily to ensure health and safety standards,

The Project-Related Federally Inherent Functions include:

Review of all scopes of work (25 CFR. 900.122)
Plan-in-hand review (25 CFR 900.122)

. Approval of Plans Specifications & Cost Estimate (25 CFR 900,122)
Approval of Environmental Compliance documents

Approval of Archeological Compliance documents

Assure compliance with all other applicable federal laws

Approval of Right-of-Way

. Approval of project change orders

Assure project compliance with and/or “meet or exceed™ federal standards for
Construction, FHWA, FP-96 (approved construction standards)

10. Approval of Quality Control Plan

11. Approval of critical construction documents

12, Final inspection and acceplance of projects

13. Quality Assurance

e

Question 7: With more and more tribes utilizing their self-governance authorities and
assuming functions previously carried out by B1A, it is unrcasonable to expect that the roads

program management functions of the BLA should be reduced and the “up to 696" funds that

umrind that BIA activity being transferred to tribal organizations pursuant to Public Law
93638, as amended?

Answer:

Program and project functions that are “otherwise contractible™ are available to
tribes contracting andfor compacting all or part of the IRR program, [t is reasonable
to expect more of the management functions to assumed by tribes. It is anticipated,
but the number of tribes contracting and‘or compacting will not diminish the role
of the Secretary in performing those non-project related functions ontlined as part
of the functions noted in Cuestion i3 and those project related functions associated
with assuring health and safety in Question #6. Project related personnel will
decrease correspondingly
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(ATTACHMENT FOR QUESTION #1 SUBMITTED BY THE SENATE COMMITTEE ON
INDIAN AFFAIRS)

SUMMARY OF COSTS FOR 6% PROGRAM MANAGEMENT & OVERSIGHT OF THE
IRR PROGRAM

[Page 1- 26 SUMMARY of IRR Program Expendiures for FY1988 and FY1559]

[Page 1-27 Detail Expendituras for FY 15988 and FY1995)
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TESTIMONY OF
GOVERNOR MARY V. THOMAS
ON BEHALF OF THE
GILA RIVER INDIAN COMMUNITY
BEFORE THE
SENATE COMMITTEE ON INDIAN AFFAIRS

October 20, 1999

Good Morning, Mr, Chairman and members of the Commitiee. | would like to
thank you for the opportunity to provide testimony on a very important issue - that of
Indian Roads and the implementation of TEA-21, the highway bill authorized by the
Congress last year.

My name is Mary Thomas acd | am currently completing my second term as the
Governor of the Gila River Indian Community. The Gila River Indian Community (the
“Community™) is comprised of both the Akimel 0"Otham and Pee-Posh nations. Our
reservation was created by Executive Order in 1859 and covers 372,000 acres, or
approximately 590 square miles in south central Arizona. Our Community is composed of
approximately 20,000 enrolled members, 13,000 of whom live within the boundaries of the
Gila River Indian Reservation (the “Reservation™).

Our Community is in a period of dramatic change. Over the last five vears oor
reservation population has grown by nearly 44%, due in part to the increased economic
and employment opportunities on the Reservation for our members. Not only Is cur
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Testimony of Mary V. Thomas on Page 2 of &
Behalf of the Gila River Indian Community
October 20, 1999

reservation population growing, but it is also getting younger. Of those members who
reside on the Reservation, over 51% are under the age of 21. As the northern boundary of
our Reservation forms the southern boundary of the Phoenix metropolitan ares, our
Community has experienced tremendous growth that mirrors that of Phoenix. As a resalt,
there has been a great urgency to keep pace with the growing infrastructure demands
within eur Community.

Unfortunately, there remains a significant amount of work to be done in order to
meet these growing demands. For example, of the 457 miles of road within the
Reservation, only 256 miles are paved. The remaining 200 miles are largely unimproved,
dirt roads. Given the rapid population growth and increased traffic activity throughout
the Reservation (due to the close proximity of the Phoenix metropolitan area) our
Communpity urges the Congress and the Administration to jointly work on the expeditious
implementation of the TEA-21 legislation. We believe that the funding formulas of TEA-21
will help address the growing backlog of reservation roads construction needs.

Mr. Chairman, [ would like to focus my remarks on the following areas:

1. Problems experienced by our Community in the current allocation of funds by the BIA
for Indian Reservation Roads

1. Expanded Self-Determination Contracting and Self-Governance Compacting
Opportunities for Indian Tribes under TEA-Z1

3. Expeditious Implementation of TEA-21

4. Overall funding of the IRR program
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Mr. Chairman, you are aware how, for several years, our Commuunity has been
deeply concerned with the current funding distribution mechanism utilized by the BIA,
specifically the BIA Phoenix Area Office, for identifying and funding tribal road projects.
Prior to enactment of TEA-21, the law under the [ntermodal Surface Transportation
Efficiency Act (the "ISTEA"™) mandated that the BIA allocate funding based on a Relative
Weed Formula (the “RNF™). The purpose of utilizing the RNF formula was to protect
smaller tribes while at the same time providing certainty to other tribes that they would
receive a certain level of funding each year. Unfortunately, it has been the Community's
experience that, contrary to clear Congressional intent, the BIA Phoenix Area Office has
applied its own "arbitrary” flat percentage formula. As a result, our Community's road
projects have been underfunded by approximately 52.5 million for the period of 1992-1997,

In uncovering this “funding shortfall”; our Community requested an audit by the
Federal Highway Administration ( the “FHA") of the BIA Phoenix Area Office to
determine the reasons for annual funding discrepancies in the Phoenix Area. The FHA
aundit revealed that the Phoenix Area Office never fully implemented the RNF funding
formula as dictated by ISTEA. Rather, they have been utilizing a "Fair Share” formula to
track the annual aggregate amount of funding for each Indian tribe in the Phoenix Area,
The FHA Audit report found that the Phoenix Area Office had not changed its allocation
methodology since 1983, Each Indian tribe in the Phoenix Area received that same flat
percentage of roads funding for the last sixteen years! 1t has been only in the last year that
the Phoenix Area Office updated its base statistics for each Indian tribe (ie., population
growth since 1983, reservation roads constructed since 1983, increased land base, etc.).
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Mr. Chairman, we cannot wait another sixteen years before the allocation formuls
of TEA-21 is implemented in the Phoenix Area.

Moreover, although the Phoenix Area Office purported to allocate roads funding
pursuant to its “Fair Share™ formula, in practice the Area Roads Engineer has exercised
absolute discretion in which tribal projects get built and which projects do not. In
establishing his priorities, the ronds engineer is able to reallocate reservation roads monies
amoag the Phoenix Area Indian tribes regardless of the “Fair Share™ formula and thereby
“rob Peter to pay Paul.™ This practice not only resulted in our Community being
underfunded by approximately $2.5 million, but more importantly, it seriously undermines
the ability of tribal governmenits to plan for future reservation roads needs.

Given the long hours of Congressional debate and deliberation that went into
crafting the formulas to allocate funds among the 50 states and Indian tribes under ISTEA
and TEA-21, it Is inconceivable that the Phoenix Area Office can continue to ignore these
formalas and leave funding allocations to the unbridled discretion of its roads engineer.
Yet when our Community raised its concerns with the Phoenix Area Office, the response
we recelved from the Area Office stated that “there can be no rigid allocation of
construction monles™ due to the cost of roads projects, and when asked to justify their
actions, they responded that funding s, “spread out over the years and averaged....all
tribes are treated fairly.”

The FHA Audit Report also identifies other problem areas:
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& The Area Office does not provide adequate enforcement of quality assurance and
quality conirol on road construction projects due to lack of qualified BIA staff at the
construction site.

+ The transportation planning function is being carried out in a fragmented and
inefMicient manner by the BIA Phoenix Area Office due to a lack of organization,
stalfing and disjointed allocation of planning responsibilities.

« Phoenix Area Office personnel do not provide Technical Assistance to the Phoenix Area
tribal governments.

* Phoenix Area OfTice fails to communicate with Phoenix Area tribal governments which
creates serfous misunderstandings about the IRR program.

* The current Area office Certification Acceptance Plan is outdated and ks not
functioning sccording to the requirements of TEA-21.

The FHA Audit Report highlighted several problem areas within the Phoenix Area
Office Roads Program that in our experience have resulted in the continued deterioration
of reservation roads throughout the Phoenix Area. For example, the Phoenix Area Roads
Engineer does not regularly communicate with the Phoenix Area tribal governments. In
fact, the Area Roads Engineer notified the Phoenix Area tribal governments only once a
year regarding the amount of roads funds appropriated that year. The Phoenix Area
Office has done little to assist tribal governments in planning for future reservation roads
needs and to complete an area wide roads inventory. In 1992, our Community provided
the Phoenix Area Office with a resolution that described the Community's road
construction priorities for the next five (5) years. The BIA Phoenix Area (MTice has yet to

complete these projects.
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Finally, despite the overwhelming backlog of road construction needs in the Phoenix
Area, last year the Phoenix Area Office advised the Community that it was returning to
BIA Headquarters the unallocated amount of 512 million. Moaey that could have been
efficiently spent for construction projects! We are expecting similar news this year.

Mr. Chairman, the days of the Indian Ageat are long over. The universally
accepted Federal policies of Indian Self-Determination and Self-Governance require each
Indian tribal government to be able to wrest control from these mid-level bureaucrats and
dirgcily administer these programs for the benefit of their members.

Owr Community has four (4) Title I contracts and one (1) Title IV compact under
the Indian Sell-Determination and Education Assistance Act (the “ISDEA"). Three of the
Title | contracts are with the Indian Health Service for Hospital, Public Health, and Sub
Part J (Code of Federal Regulations) construction services, One Title | contract is with the
Bureau of Indian Affairs for Law Enforcement Services. The Title I'V compact is with the
Bureau of Reclamation for the Central Arizona Project, Indian Distribution Division
services. The Community s a “mature contractor™ having continuously operated 638
contracts for three or more years with no significant awdit exceptions. As a mature
contractor, the Community would qualify as an applicant for a compact under Title I'V.

Given our experience with Phoenix Area Office Roads Program, we are extremely
interested in compacting the programs, functions, services, and activities associated with
Indisn Reservation Roads. 1n our view, compacting reduces agency interference and



127

Testimony of Mary V. Thomas on Page 7ol 9
Behalfl of the Gila River Indian Community
October 20, 1999

administrative costs imposed by the agency. It is critical that the Indian Reservation Roads
Program maintain a formula funding allocation based on clear and objective criteria and
that incorporates the most current data about each respective reservation.

To suggest that reservation roads funding be provided as nothing more than a
simple estimate so that the Area Roads Engineer can recall or reallocate these monies to '
other tribes upon his discretion is folly. Just like each of the 50 States, funding for Indian
tribal governments should be based on clear and objective eriteria and should be available
directly to the tribal governments under 638 contracts or compacts. Any formula
allocation should necessarily be assumed to be the allocation for a tribal government,
dollar-for-dollar. By providing a firm allocation of funds (ie., not subject to alteration by
the Area Office), each tribal government would be able to plan future road construction
and mare importantly, 1o rely on a predictable allocation methodology to schedule multi-
year roads construction projects.

Given our history of dealing with the Phoenix Area Office, the Community would
prefer to compact, or even contract, directly with the Federal Highway Administration
(FHA) for Indian Reservation Roads funds. Not only does this comport with the spirit of
Indian Self-Determination but it is consistent with the idea that the Federal povernment’s
trust responsibility flows to all departments and agencies in the government not just the
BlA. Further, by contracting directly with FHA Indian tribal governments wounld reap the
benefits of eliminating suffocating layers of BIA bureaucracy and “red tape.” Not only do
Indian tribes feel the administrative “bite™ at BIA Headgquarters but the Area and Agency
offices also take their share of administrative costs out of tribal roads monies. By
contracting with FHA directly, Indian tribal governments would maximize the amount of
Indian roads funding that actually reaches the reservation.
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Expeditious Implementation of TEA-Z1

Finally, it is our understanding that the Negotiated Rulemaking Commitiee
established under TEA-21 will take yet another two years to promulgate a final rale
implementing TEA-21. The original statute required the negotiated rulemaking to be
completed by April 1999, The Commitiee did not meet until March of 1999,

Mr. Chairman, our Community cannot wait through another two years of BIA foot-
dragging to be able to take direct control of our roads programs and begin to address our
growing backlog of need. For that reason, our Community is pursuing efforts to be
included in the Indian Roads Demonstration Program that would allow the Community to
receive its roads funding allocation directly. Unfortunately, the BIA is currently limiting
participation in this Demonstration Frogram to Indian tribes with existing self-governance
compacts.

Therefore, | would like to make the following recommendations to this Committee:

Mandate that the BLA eliminate the authority of the Area Roads Engineer to
reallocate funds among Area tribal governments without the notice and consent of
the affected tribal government.

Require the BIA Ares Offices to provide an accurate sccounting of prior years®
Indian Reservation Roads funding distributions.

Direct the BLA to regularly (annually) update any statistics used in the Indian
Reservation Roads funding formula.

Mandate that the BLA ensure that each Area Office expeditiously implements
{during that same funding year) the RNF formula or the funding formula developed
under TEA-21.
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Direct the BLA to conduct a national Indian Reservation Roads Inventory.

Overall Funding of the [RR Program

Finally Mr. Chairman, 1 was delighted to read that the President signed into law the
transportation appropriation bill for FY 2000. As you know under TEA-21, the IRR
program s authorized at 5275 million through FY 2003, 1 would like to express my
appreciation to yourself and the other members of this Committee who supported full
funding for the IRR program. In addressing the overwhelming need for better roads,
Senator Domenici summarized it best when he outlined that state of Indian Roads in New
Mexico, He indicated that of the nearly 22,000 miles of BIA roads that serve tribal lands,
only 11% of those are paved roads and nearly 90% are unimproved roads. In my view,
there could not be a better reason to continue to advocate full funding for TEA-21 in the
coming years.

In conclusion, Mr. Chairman, I would like to thank you for conducting this timely
hearing on this very important issue. Our Community has high hopes that under the
watchful eye of this Committee, tribal governments will be able to rollback the many vears
of neglect and fully realize Indian country's vision for the future by ensuring that safe and
well-maintained roads do not end at the reservation boundary.
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Thank you, Chairman Campbell, and committee members, for the opportunity 1o
testify today. My name is Loretta Bullard, and [ am President of Kawerak, Inc., which is
a consortium of 20 federally recognized tribal governments in northwestern Alaska. [am
one of Alaska's tribal representatives on the national negotiated rule-making committee
on [ndian Reservation Roads, and [ have attended most of the meetings since they began
in March.

1 would like 10 preface my remarks by stating the ebvious: the IRR program is
badly under-funded, nationally. That is the one funding issue that all tribal
representatives (o the negotiated rule-making agree upon. My understanding is that the
total construction need which the BLA uses to calculate [RR allocations is in the $6 10 §7
billion dollar range. That means it would take 25 years at current funding levels to even
meet today’s need.

When TEA-21 increased IRR appropriations, we in Alaska certainly expected an
increase of funding. Although Alaska's [RE funding did go up from 1997 to 1998, this
was primarily due to BIA"s Central Office accepting new construction cost figures for
Alaska. Our funding actually went down, substantially, in 1999. IRR funding in TEA-
21 did not keep up, on & percentage basis, with the increase enjoyed by the states,
Because 513 million in reservation bridges money was taken out of [RR construction
funding and the obligation limitation was applied to IRR funding for the first time, TEA-
21 took away much of its own increase to the IRE. program. The obligation limitation
reduced [RR construction funds by about $31 million in 1999, Kawerak strongly
supports requests made by NCAI and others, that Congress fund the IRR program at
100%.

a | &l
a

My main point today, however, is that the method used by the BIA two distribute
IRR. funds among the BIA Areas is grossly unfair, and in need of change. The “relative
need” formula is illogical, it does not fairly or accurately measure tribal needs, and it is
contrary to the authorizing legislation for the program. It effectively excludes the
majerity of eligible Indian reservations and Alaska Native communities from meaningful
participation. The formula reflects a policy decision made by the Bureau in the early
1990"s that the highest and best use of IRR funds is to rebuild and rehabilitate existing
Bla-owned roads. It intentionally tracks 80% of funding, every year, 1o those tribes and
BIA regions that had BIA roads constructed in the past.
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There are three numeric factors in the formula: 50% of the funding is allocated
based on “cost to improve,” which is a measure of construction costs; 30% is allocated by
“vehicle miles traveled,” which is a measure of vehicle use of a given road segment; and
20% is allocated by population,

Superficially, that may seem 10 make sense. However, both the cost o improve
and vehicle-miles factors are based on a road inventory which is limited 10 existing roads
the BLA itself owns, or controls the right-of-way for, (There are exceptions for Alaska
and for Oklahoma, which I'll get to in a moment.) But in general, tribes with no BIA
roads at all are excluded from 809 of the funding, regardless of their need for new roads
or to upgrade tribally-owned roads. In contrast, the law, at Section 101 of Title 23,
includes all public roads which serve or provide access to reservations or Alaska Native
communities in the definition of Indian Reservation Roads.

To illustrate the problem, imagine two tribes or Native communities of the same
gize, both of which need access 1o identical new housing sites 5 miles away from their
population centers. Tribe A already has a BlA-owned gravel road that runs past its new
housing site. Tribe B has no access road to its site atall, Logically, I suggest that Tribe
B has the greatest need for road construction funds, since they have no road at all.
However, the BIA's relative need formula assigns Tribe A funds for its road every year,
because the road is in the BIA system. Tribe B, which has no road at all, receives zero
from the 80% of the formula driven by inventory. Both tribes will share in the 209 of the
formuia based on population, but that is all Tribe B receives.

The Bureau has tumed the IRR. construction program into & deferred maintenance
and rebuilding program for its own roads, even though the definition of “Indian
Reservation Roads™ is much broader. [RE. money is not supposed to be maintenance
meoney at all; BIA roads maintenance funding is appropriated separately to the
Department of the Interior.  The formula simply does not recognize that the BIA's needs
and the needs of tribes are not the same thing. Many reservation tribes have tribally
owned roads that are not in the system,

Alaska is treated somewhat differently in the formula than other areas. Congress
used appropriations acts in 1993 and 1994 1o require that projects in the BIA"s Juneau
Area Transportation Flan be counted in the national BIA road inventory for funding
purposes. This was later extended by administrative policy. This had the effect of
counting about 1000 miles of proposed roads in Alaska in the national inventory.
Without this exception, even at TEA-21 funding levels Alaska would only receive 52 or
$3 million az most. An exception was also made for Oklahoma tribes, to include former
reservation roads in the inventory.

Although we greatly appreciate the Alaska exception, it is not a good substitute
for having a fair formula to begin with. Juneau has never had the funds to do necessary
transportation planning in 227 communities. The Area Plan merely skims the surface,
and reflects only the very top priorities of the villages at the time the plan was done. As
the members of this Committee know, Alaska's rural villages are starting from almost a
zero infrastructure base for ground transportation. Virnwally any development we do
requires some road construction.  'We do not have county governments, our local
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municipal governments where they exist have virually no tax base, and the state DOT
disavows any responsibility for road construction within our villages.

One of the unfortunate side effects of the BIA's system is that true tribal road
constrction needs are never recorded or requested of Congress, and neither are the true
roads maintenance needs for BIA-owned roeds.  The relative need formula enables the
BLA 1o sidestep its obligation to request adequate maintenance funds for its own roads.

There are other problems with the relative need formule, and its underlying data:

* Cost-to-improve figures are derived from the BIA's own construction costs, as
reporied by the Area Offices, which means there is no incentive to be cost efficient. The
more the BLA or a tribal contractor spends on a road project, the more funding it will
receive in the future.

* The BIA road inventory system and allocation system is excessively complex.
According to information provided at the Meg-reg, each segment of [RR road is supposed
to have a data sheet with 55 fields of information filled out by the tribe or the Bureau.
This should be redone every year for the inventory to stay current. In theory, once a road
is built up 1o FHWA standards it is supposed to drop from the inventory for funding
purposes, but that rarely happens. The inventory was never completed in all areas, and
there is enommous variation among the areas in how this information is collected and

;’dd:nwhl cannot speak for other regions, the Bureau in Alaska simply does not
have the resources to maintain this complex of a system for 227 tribes.

* The data system is outmoded and, in my view, unrelizble and completely
unverifiable by anyone outside the Bureau, When the BIA reported on the system 1o the
Meg-reg this summer, the data was being maintained on antiquated computer equipment
that used a Cobol operating system. It was not Y2K compliant. 'We were told that to
verify the data, we would have to physically go to Albuguerque to watch them run the
numbers. In this day and age, all of this data should be available electronically and
computations should be replicable on any laptop. All they have provided committes
members is hard copies.

* The range of projects which are eligible for spending at the local level is much
broader than the road inventory which drives funding to the local level, This means tribes
or local BIA offices can spend money on projects which are not in the BLA road
inventory, and thus prevent their need from going down. In fact, if they build a new road,
their funding will go up because that road will eventually be added to the inventory for
improvements. | have been told that some reservations have many miles of unimproved
dirt or gravel roads that stay in the inventory for funding purposes forever, because the
local priority is to never upgrade those particular roads.

* One of the ironies in Alaska is that because of the lack of maintenance funds,
the Bureau normally requires the state or a municipality to take the right-of-way and
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maintenance responsibility of a new BIA road. This means our new roads don’t get into
the system.

* Another particular Alaska problem has to do with the use of FHWA cost
indices. The Bureau applies FHW A cost indices as a corrective factor on cost-to-
improve, to correct for inflation or deflation, The index is derived from data provided by
the states, and assigns a percentage value for various constructions costs in geographic
sub-regions. 1987 costs are the base. In 1997, for some reason there was no new FHWA
data in Alaska for certain of the key construction cost components, such as gravel and
paving. This 1997 FHWA index was used by the Bureau to “correct” the 1999 relative
need distribution. Rather than simply revert to the prior year's data, the Bureau applied
an arbitrary “default factor” to Alaska's construction costs, which as | understand it was
93% of 1987 costs.

Alaska's relative need share dropped about 33% or §7 million from 1998 to 1999.

* The funding formula does not fund all the functions that have to be performed.
As a practical matter, any tribe which wishes to fully participate in the [RE program has
to do transportation planning, develop its inventory, and in general acquire a fairly
sophisticated understanding of the program. Tribes with transportation departments are
able 1o access the system much better than those without. These functions are just not
funded for small tribes. Although 2% planning funding is available, s BIA Area’s 2%
funding depends on how much construction money it is receiving.

In Alaska, the per tribe share of 2% money is about $1,300 - not enough to do
much of anything. Some Alaskan tribes spent their entire 1999 2% planning amount
sending one person to observe the August Neg-reg meeting in Anchorage. This lack of
funding for basic administrative capacity, by itself, effectively locks small tribes out of
the program.

1 will note in passing that Section 204 of Title 23 imposes some mandatory
functions on all Federal Lands Highways programs, such as developing safety and other
management systems, which are not funded by the BIA's relative need formula.

* The BIA formula focuses on roads to the exclusion of other uses of IRE funds,
At least since TEA-21 was enacted, the IRR program is not just for roads. Transit
svstems are specifically authorized in Section 204(b). The section in the law which
required a new formula to be negotiated for FY 2000 says that the formula is to reflect the
“relative needs of the Indian tribes ... for transporfation assistamce.” 1t is not just a
program for upgrading BlA-owned roads.

As a practical matter, in Alaska many of our ground transportation needs are for
relatively small scale projects such as boardwalks, winter trail staking, improved trails or
single lane roads, Although we can build some of these kinds of projects, they do not
drive funding in the inventory.

Because of the BIA's funding formula, the majority of tribes in the United States
are effectively outside the program. Some of the tribal support 5 aff at the Neg-reg did
their own research and estimated that about 350 of the 556 recognized tribes nationally
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did not receive any [RR construction projects at all during the entire ISTEA authorization
period. Some of these tribes may have received planning projects from construction
funds, but no construction projects.

This is not a precise count, as it was based on interviews of BLA staff, but [ don't
believe it is far wrong. In Alaska alone, about 200 tribes were not served during ISTEA -
I doubt that more than 25 or 30 projects were built, and we have 227 tribes. In
Kawerak's region, to the best of our knowledge only 6 of our 20 tribes have ever had an
IRR construction project. That is actually a high percentage compared to some other
Alaska regions,

The 1999 relative need distribution data provided by the Bureau shows that 155
tribes nationally are allocated “zero™ from the cost-to-improve part of the formula, which
means that they have no roads in the inventory, These tribes are only attributed funding
based on population. Alaska has 55 of these zero inventory tribes. | can assure you that
these tribes, or most of them, have very real transportation needs. Sixteen additional
Alaskan tribes ~ including one in Kawerak's region — are missing from the data
aliogether. [ guess they don't even rate a zero. Another 70 Alaska tribes are credited
with cost-to-improve funds, but not with vehicle miles traveled. Alaska is the only Area
in which this occurs.

Another 48 “zero-inventory™ tribes are in California, and 18 are in the Portland
Area — almost half of Portland’s tribes. Eleven are in the Eastern Area, and others are
scattered around the country.

Alaska received $16.6 million in [RR funds in 1999, It has 227 tribes spread out
over a land area 1/5" the size of the Lower 48, a relevant service population of 60,000,
and extremely high construction costs. The Billings Area, with 7 tribes, 42,000 people,
and - | suspect — much lower construction costs, received just under $17 million. The
lowest relative need share for any Billings Area tribe is $1.385 million, and only 2 of the
7 Billings tribes receive less than 52 million, MNone of Alaska's tribes is attributed even
$1 million, and only one tribe is close to that amount. Four/fifths of Alaska’s tribes are
attributed less than $100,000, and there are many whose relative need share is only a few
thousands or even hundreds of dollars.

Mavajo, by itself, received $59 mullion, and several million more in bridge money.

I am not at all suggesung that Navajo or Billings do not have great needs, or that
they or any other tnbes are over-funded in any absolute sense. The entire IRR program is
under-funded. But the distribution is clearly skewed against those tribes which do not
already have BIA road infrastructure.

To illustrate the point, one of the minor debates in the formula workgroup at the
Neg-reg was whether [RR funds could or should be used for the streets in HUD-funded
housing projects. HUD normally funds street constroction, but it does not ordinarily fund
the access roads to the housing project. Apparently some tribes use IRR. funds not only to
build the access roads, but 1o build or reconstruct the streets.  In Alnska, [RR funds are
not available even for the access roads. These projects are IRR eligible, but there is no
funding. MNew access roads are often needed for our village housing projects, and are
built by the local housing authority out of funds that would otherwise be used to build
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houses. Something is fundamentally wrong with a funding allocation that enables some
tribes to fund both kinds of projects with IRR funds, but for other tribes funds neither.

The Negotiated Rule-Making P

[ had thought that the negotiated rule-making would be an opportunity for tribes
nationally to develop a new formula, aking into account the needs of the various regions
and tribes, and following the criteria set forth in TEA-21. The relative need formula was
adopted even before ISTEA, and common sense might suggest that after two
ransportation acts it would need to be revised, The shift of emphasis toward
“transportation assistance” in TEA-21, and the specific criteria listed in the statute such as
“relative administrative capacities,” geographic isolation, and so forth indicated to the
Alaska delegates quite clearly that Congress intended a new formula to be developed,

That is not the Bureau's understanding. To be blunt, the formula part of the
negotiated rule-making has broken down. This is largely because of Burean obstruction
to any suggestion of change.

It took the Bureau nine months from the enactment of TEA-21 1o even convene
the first Meg-reg meeting. Protocols to govem the process were approved by the full
committee, including the federal representatives, after the second meeting, but it took
three more months for the Interior Department to approve the document. Even then, the
authority of the federal negotiators was walered down = the clear message was that any
final work product of the committee would still be subject to multiple layers of review by
the agency. There is only one Area Director on the comminee, Robert Baraker, and he
and Mr. Gishi, the Chief of BIADOT, are the highest ranking BIA officials present.
There are at least three Area Road Engineers. Conspicuously absent is the Office of
Self-Governance, despite numerous requests by tribes that someone from 085G be
appointed to the Comminee, OSG staff anend the meetings, but they are not on the
commitiee.

Very early the tone was set that there is little interest in the Neg-reg at the highest
paolicy levels of the Bureau, and even less interest in changing the way the Bureau does
business. Assistant Secretary Gover has not anended a single meeting.

Although the negotiations regarding program regulations seem to be going pretty
well, the funding formula discussion is going nowhere, Some of the problems, as [ see
them, are as follows:

* Not once since the beginning of the Neg-reg have any of the senior BIA
officials defined the process as requiring a mew formula to be negotiated. The most that
the senior BIA officials have said is that the need for a new formula is for the committee
to decide. This lack of coherent BLA policy direction leaves the individual BlA
representatives on the committee free to oppose any change.
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* Mo alternatives o the present funding formula have been developed or
presented by any Bureau officials, but Bureau delegates on the funding workgroup have
vigorously opposed changes suggested by tribal representatives, Bureau staff severely
criticized one of the FHWA representatives for merely presenting alternatives to the
formula. In my view this is exactly what FHWA and Bureau representatives should be
doing if they are going to participate in the formula discussions.

* The Bureau did not come to the first Meg-reg meetings with any national
funding information or the underlying data which drives the formula. Although the
Program Management Office did eventually make this material available, tribal
representatives had to ask individually for their own copies. Some Bureau representatives
in the funding workgroup argued seriously that the workgroup should not even look at
funding information or inventory data,

* Some Bureau Area Engineers in the funding group continually blame the other
regions for problems with funding, and assert that all problems can be fixed at the
regional level, This is patently untrue - although there are certainly problems within the
Areas, any Area only receives the aggregate “relative need” share of its tribes.

* Some of the tribal representatives are of the belief that if no consensus is
reached, the existing formula will continee in effect by default, Bureau representatives
have actively encouraged this idea.

That gives some idea of the tone. At one point, at the Anchorage meeting, one of
our technical people read 1o the formula group Senator McCain's floor statement, when
he introduced the amendment to TEA-21 that required the Negotiated rule-making.
There is little other legislative history to go by. The floor statement said quite plainly that
the eriteria was borrowed from language used in the NAHASDA legislation, and was to
be used by the neg-reg committee to develop a new funding allocation formula. Senator
McCain went on to say the amendment “was to ensure that the new funding formula
fairly takes into account Indian communities who have not had their roads needs met
under previous formulas.” This was ignored,

Megotiated rule-making is a consensus-based process, and it is unclear to me how
we are to make any progress when some of the representatives won't accept anything
other than the status quo. The Bureau itsalf does not even define the task as negotiating a
new formula.

Of course, some of the tribal representatives are also opposed to any change in the
formula. Mo one wanis to lose money. Recently, when Congress made $18.3 million in
totally new money available in the FY 2000 appropriation, the small tribes representatives
were unable to persuade the funding formula group or the full committee to even
recommend, in concept, that the Burcau redirect some of the new money to benefit tribes
which have not participated in the program. This was debated for a full week, with
several alternative proposals presented, but no consensus was reached. Again, some of
the most vigorous opponents to any redirection of funds were Bureau employees.

1 don’t believe that the few tribal representatives who oppose changing the
formula are completely entrenched in their positions. [ can’t imagine that any new
formula would not treat tribes with large populations and land bases well. The real
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obstacle is the Bureay itself. By and large the Bureau controls the information flow. A
tribal representative who is told 1) that no negotiation is necessary, because if an impasse
is reached nothing will change, 2) that there is no need to look at funding data or consider
the interests of tribes nationally, and 3) that all of the problems are the fault of “other™
regions, has very little reason to negotiate,

Recommendations
I have three recommendations,

First, Congress should give the Bureau clear direction that the negotiated rule-
making is expected to produce a new funding formula, taking into account the interests of
all tribes, and the criteria set forth in TEA-21. Further, if no consensus is reached and
the Burenu continues to use the existing “relative need™ formula, Congress should be
prepared to legislate an allocation method in FY 2001.

Second, there should be a Congressional audit of the BIA"s Transportauon
Program. An independent analysis of the way the Bureau allocates and spends IRR
money would, in the long run, help the Bureau, the tnibes, and Congress make it a more
efficient program, more finely tuned to the needs of Indian people. In my view, the
Bureau has misdirecied funds that are appropriated to meet the transportation needs of
tribes, to meet the needs of the Bureaw. Those are not identical interests.

It is not uncommon for pasticular Areas to fail to obligate all of the limited
funding available to them, and for projects to take years and years to be completed, The
BIA Transpontation Department is the last of the old-time BIA fiefdoms. For other BlA
programs, PL 93-638 contracting and 1n particular self-governance compacting have
brought greater accountability, and much more access to information. Tribal contracting
of roads projects 15 still relatively new, and the Bureau simply refused to allow
compacting until this year,

One of the more frustrating aspects of dealing with the BIA roads program is that
getting clear information can be almeost impossible — even our Area Office has difficulty
getting information from Central Office. | have pages of correspondence from Juneau to
BIADOT requesting, unsuccessfully, a clear explanation of how roads maintenance
money is allocated. An audit would bring the light of day to this program.

Third, I believe Congress should seriously consider transferring the entire IRR
program to the Federal Highways Administration. This would have to be done carefully
to preserve tribal contracting authority. But transpertation is the core competency of the
FHWA, it is not the Bureau's, [ don't make this recommendation lightly. Kawerak gets
along very well with the Juneau Aren, and | suspect it would be easier for us to negotinte
contracts with the Bureau than it would be with a new agency. But nationally, the BIA
roads system is a dinosaur which shows no willingness to change.
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Thank you, again, for allowing me this opportunity to share my thoughts today.
Congress did the right thing when it required negotiated rule-making. 1 hope that vou will
continue to exert pressure on the Bureau, or take more direct action, to ensure that [RR
funds are fairly distributed and efficiently used.
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e The Honorable Dansel K. Inouye
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A
Dear Senator Inouye
e 1 appreciated the opportanty to testify before the Senate Comemnittee on Indian
PR Affairs on October 20, 1999 Here are my responses to the follow-up quesiions
S contained i your letter of October 22, 1999
i ST
:1.ql QUESTION: What specific actions would you vuggest that this commitiee
LRI might take te improve the prospects for o successful rule-making process?
o In arder for there 1o be any charge 1o the existing TRR fanding formula, the BIA

st define the task as negotiating a new formubs, and make that task clear to its
own staff and the tribal representatives [ recommend that this Committee
communicate 10 the Bureau that it 1s Congress's expectation 1hat a new formuls
will be negotisted, and that the new farmula must take into account the factors
outlingd in TEA-21 and the noods of previously under-served tnbes

Congress should be prepared to freeze FY 2001 fnding, o legislate an abemative
distributicn, if a new fornmula 15 not negotinted by October 1, 2000 5o long s
some Buresu personnel and some tribal represemiatives on the negotiated nede-
making committee believe that the status quo will remain in effect if the committes
reachies an impasse, | do not believe the negotiated nule-making comenittee will
make progress on a new funding formula

The current IRR, fundwng formula is almost the exsct opposite of 8 true need
formula and needs 1o be substantially overhauled Under the current formula, 80%
of the [RR funding is distnbuted to tribes based on their existing BIA rosds
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inventory. A tribe with a resident Indian population of 1,000 members with an
extensive BIA roads system receives, on a continuing basis, a much higher level of
funding then another tribe with the same population without BIA roads - but wha
needs them  Under the current funding formula, those tribes without roads are only
able to access the 20% of the IRR. funding which is distributed based on population,
Those tribes without roads who need them - are denied access to 80%% of the
funding.

1 do not believe significant change will be made to the Indian Reservation Roads
funding formula unless Congress directly legislates it. The representation on the
committee is such that any attempt to make major changes to the funding formula
will be blocked.

QUESTION: Do you see any disadvantage this idea [transferring the IRR
program to FHWA| may have for Indian Country?

I recommended that Congress consider this idea, not necessarily that it be done. 1
do not know, for example, if the Federal Highway Administration has the capacity
to do this. Ifit does have the capacity, our main concern would be that tribal
contracting and compacting ability under PL 93-638 be fully preserved, and that the
Office of Self-Governance continue to have a robe in negotiating compacts,

If these concerns could be met, [ am unaware of other disadvantages for Indian
Country. Some tribes may feel that the transfer of this or any ather program from

the BIA diminishes the federal trust responsibility to tribes in some respect, but [ do
not share that view.

Thank you for the oppartunity to respond.
Sincerely,
KAWERAK, INCORPORATED

,ﬂ.:"I Bectla, 7))

Loretta Bullard
President

o Senator Ted Stevens
Senator Frank Murkowski
Congressman Don Young
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TESTIMONY OF THE HONORABLE BOBBY WHITEFEATHER, CHAIRMAN
RED LAKE BAND OF CHIPFEWA INDIANS TRIBAL COUNCIL
Before the 1.5, Senate Commitee on Indaan Affairs

Hearing on Indian Reservation Roads and Bridges
October 20, 1999

Good morning, Mr. Chairman, Myr. Vice Chairman, and Members of this
Committee. My name is Bobby Whitefeather, Tam the Chairman of the Red Lake Band
of Chippewa Indians. 1 appreciaie the opporunity 1o vestify on Indisn Reservation Roads
issues, including the present negotialed nilemaking process under TEA-21.

With me is Mr. Yim Gamigan, who is the Roads Director for my Tribe, Jim retined
after 32 years with the BLA mads program and came home sbout four years ago 1o work
fior his Tribe. He brought back to Red Lake a great deal of inside knowledge of how the
BLA roads program does, and docs oot, worl. Jim is recognized as a roads expent by
many Indian tribes arcand the country, Accordingly, he was chosen by the Minneapolis
Area iribes 1o be their representative on the TEA-21 Negotisted Rulemaking Committee,
That Commiriee then ehected Jim 1o serve as its Tribal Co-Chair.

My testimony will addreas five areas of greal concemn io the Red Lake Mation:
{1} the need 1o revise the statutory obligation limitation to provide fair and
Tunding; (2) the BIA'S mis-direcied use of Indian roads funds; (3) the barriers Red Lake
has encountered in its efforts 1o negotiate s roads self-governance funding agreement
under TEA-21 with BLA; (4) the pattern of BIA conduct that has frostrated the work of
the Negotiated Rulemaking Committee; and (5) the need for co.aplete equity in the
natbonal allocation of Federal highway trusi funds. But first, permit me ibe opportunity
10 describe for you the Red Lake Indian Reservation and our road system.

E
;
‘
{
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Background on the Red Lake Indian Reservation

Compared 1o other tribes, Red Lake is a medium-sized Tribe with more than
9,500 members, most of whom live on our Reservation. The Red Lake Indian
Reservation is located in a rural area within the boundarnies of the State of Minnesota.
Our Reservation has over 840,000 acres of tribal trost land and water. While over time it
has been diminished from its original 15 million acres, our Reservation has never been
broken apart or allotted to individuals and lost to non-Indians,

Thanks to the wise insistence of Red Lake leaders several gencrations before me,
our Reservation is not governed by Public Law 83-280. This means the Red Lake tribal
government and the United States government have full civil and eriminal enforcement
responsibilities for the Red Lake Reservation, and that the State of Minnesota has neither
civil nor criminal enforcement responsibility or authority over our Reservation. Asa
consequence, our tribal government is responsible, in conjunction with the United States,
to provide a full range of governmental services to Reservation residents. We administer
transportation, police, judicial, penal and fire protection services, natural resource
protection and management, social services, health and other emergency services,
economic development and planning, and many other governmental activities. At the end
of this calendar year, the Red Lake Band will be completing our third year of operating
BlA-funded programs under tribal self-governance authorities.

A December, 1995 study carried out by the Depaniment of Economics, Bemidji
(MM) State University, found that approximately 6,130 of our tribal members live on the
Reservation in 1,560 households, A majority of Reservation households (59%) have
incomes below the federal poverty line for a family of four. Forty percent of all
Reservation households receive income from employment with our tribal government,
making tribal government jobs the single most important source of income on our
Reservation. Our Tribe employs approximately 2,400 workers in its governmental
programs and enterprises, for a total annual payroll of sbout $17.5 million. In addition,
many of our tribal members survive on a traditional subsistence economy of fishing and
small-scale timber cutting.

Drue in part to our location far from centers of population and commerce, we have
few jobs available in the private sector economy. If our members work off Reservation,
they necessarily must travel often more than an hour to get 1o or from their job. While
unemployment rates throughoot Minnesota have dropped 10 historically low levels of
approximately 2.5%, the Red Lake Reservation unemployment rale remains at an
outragecusly high level of 65.0%. The lack of good roads, communications, and other
necessary infrastrocture chronically thwarts economic development and job
opportunities.,

Specific Information on Red Lake Roads and Bridges
Due to welfare reform and other factors, the population of the Red Lake Indian
Reservation is growing much faster than can be accommodated by the present

Indfian Roads Testimony of Red Lake Chadrman White festher
October 20, 1999 - Senale Commitiee on Indinn Affain Hearing



143

infrastructure, Our infrastrecture, and especially our road system, are being “taxed” to
the limit. The Red Lake road system consists of approximately 350 miles, which
includes approximately 70 miles of paved roads, 60 miles of gravel surfaced roads and
120 rmiles of earth surfaced roads, We also have approximately 50 miles of state-owned
roads on the Reservation, There are no county or township roads on the Reservation,
however, there are county and township roads that provide access to the Reservation. Of
the 70 miles of paved roads, 40% have surfaces that are beyond their design-life of 20
years, With our expanding population, our gravel and earth-surfaced roads will require
complete reconstruction to serve our residents. With the level of funding we currently
get, we have to “phase™ some of our larger projects into multiple years. We are currently
in the last phase of a project that is vital 1o the economic development of the Reservation
and that has required five years of funding to complete. We have been somewhat
successful in leveraging state dollars for projects on the Reservation. We have recently
completed construction of one new bridge and will be starting a bike path project on baoth
sides of a state highway that connects our two largest communities on the Reservation.
‘We are currently working with the state on two more bridge projects.

(1) Immediate Statutory Relief Needed to Stop the Diversion of Indian Roads Funds
Due to TEA-21's “Obligation Limitation™

Two years ago, Red Lake and other wribes worked hard to convince the Congress
to increase funding for Indian roads and bridges during the ISTEA reauthorization
process thet became TEA-21. The dreadful conditions of our roads provided more than
ample justification for a doubling of the funding being allocated to Indian roads. In the
end, we received far less than what we needed. 'We are, however, grateful for what our
friends, led by Sen. Domenici, were able to do to increase funding from approximately
$191 million a year nationwide 1o 3275 million.

However, at the same time, in the same TEA-21 law, a new cut was imposed on
our funding that we had never before been subjected to. Because TEA-21 for the first
time extended the “obligation limitation™ to the Indian roads allocation, we Jost sbout $25
million of the $225 million we were promised for fiscal year 1998 and about $32 of the
$275 million we were promised in fiscal year 1999, We stand to lose even more in fiscal
year 2000, Additionally, the 1% set aside that amounted to about $13 million additional
funding for Indian bridge rehabilitation and replacement in ISTEA was removed from
TEA-21 and Indian bridge funding now must come out of the IRR funding. The loss of
this extra $13 million in highway bridges set aside funding results in a net loss to the IRR
program of $39 million. While we are grateful for the increases in funding under
TEA-21, the obligation limitation, the loss of the bridge set aside funding, and other
takedowns has resulted in a paltry $12.4 million increase to the IRR construction program
nationwide.

Here is how the obligation limitation works., The Federal Highway
Administration, or FHW A, is required by TEA-21 to withhold a certain percentage
(annually varying around 11%) of the total IRR obligation authority amount at the
beginning of each fiscal year to be redistributed near the end of that fiscal year to

Indian Roads Testimeny of Red Lake Chairman Whitefeather 3
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recipients with projects that are immediately ready for funding. However, in expanding
the obligation authority withholding provision to the Indian roads allocation, TEA-21
failed to expand the redistribution authority to include Indian tribes. As a result, tribes
are barred from sharing in the end-of-year redistribution and so money authorized and
appropriated for tribal roads is diverted to states for their general purposes. This is not
fair and equitable treatment. We feel that if any funds are withheld from the IRR
allocation, they should be redistributed back ta the IRR program.

The cbligation limitation placed on the IRR. funds under TEA-21 is totally
inconsistent with all previous transportation statutes. In years past, the Indian roads
funds were exempt from the obligation limitation, thus making 100% of the authorized
centract authority amount availzble at the beginning of each year. Red Lake and other
tribes sought to have all roads funds made available to them at the beginning of the fiscal
vear in the form of advance funding, so that project planning and development and
maximum fexibility could ocour at the local level when the weather and other conditions
permitted rather than having to wait upon a federal fund distribution system that
sometimes could delay projects. The Congress agreed and included in TEA-21 a
provision to make “all” roads funds subject to P.L. 93-638 and its advance funding
authority. However, at the same time the Congress added an obligation limitation thag
withheld and then diverted some of these funds away from Indian tribes. Clearly, the
Congress went three steps forward and two steps backwards with TEA-21, undercutting
its forward progress by applying an obligation limitation.

Both the $275 million promised for Indian roads and the specific dollar amounts
listed for the states are a fiction. The actual Indian road funding level is far less than
promised, because the obligation limitation provision elsewhere in TEA-21 cuts it back
by more than 10%. The actual state funding levels, however, are larger than stated in
TEA-21, because the states receive an additional “August distribution™ of funds withheld
from Indian and other accounts under the obligation limitation. While Red Lake and
other Indian tribes are all-too-familiar with receiving the shont end of the stick, given our
history of dealings with the United States, we object 1o the continuation of this kind of
treatment. A promise is a promise, and as a matter of national honor, promises should be
kept by the United States.

Since the obligation limitation provision now withholds funds from tribes and
states but redistributes the withheld funds only to the states, a legislative change is
necessary to exempt IRR program funds from the obligation limitation withholding: We
ask that this obligation limitation be removed and our funding restored to the 100% level
as soon as possible through an appropriate amendment to TEA-21. We have attached

proposed language for your consideration.
(2) The BIA's Use of Roads Funds Is Mis-Directed

As a Tribal Chairman, [ am saddened by the questions I feel T must pose to the
BIA. We have seen evidence on several occasions of apparent mis-direction by BIA of

Indian Roads Testimomy of Red Lake Chairman Whitefeather
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Federal highway trust funds for purposes other than Indian roads. 'We fear we have
scraped only the surface of the problem.

On one occasion, Mr. Garrigan was informed that $200,000 in roads funds were
spent to move the entire Minneapolis Area Office (MAQ) from downtown Minneapolis
to Fort Snelling near 5t. Paul this year. Of the 30 or so BIA personnel in the MAO, only
six work in the roads program.  Yet it appears that roads program dollars funded the
maove of the entire office. If this is the case, why are roads funds supponting other BIA
functions?

On another occasion, Mr. Gamigan had the epponunity to observe MAO budgets
that indicated BIA has used $70,000 in roads funds to support a full-time contracting
officer position at the MAO. There are now four contracting officers at MAQ
responsible for all kinds of contracts, Tt appears that roads funds are being used by the
BIA 1o suppon activities unrelated 1o roads construction. If this is the case, why?

Mr. Garrigan has also been informed that the travel costs of some Area Directors
in some Area Offices are regularly charged 1o and bome by the roads program even
though the travel does not ppear to be roads-related. If this is troe, why is it permitted?

While these allegations are troubling, the bigger problem is that neither Red Lake
nor other Indian tribes have been able to get detailed information from the BIA on how it
spends the "up to 6% " Indian roads program management funds. This is an especially
acute problem, because our roads are in terrible condition and focusing all the funding on
actual construction is of critical importance.

For years, the BIA has asked for and received authority in the annual Interior
appropriations law o spend on “program management” costs “up to 6 percent” of the
Indian roads construction funds transferred 10 BIA from the Federal Highway
Administration.

There are several points I want to make sbout this so-called "6 percent” money.
First, the BIA has always ignored the "up to” part of the law and taken a full 6 pereent.
Second, the BIA has refused to transfer any of these program management funds o
Indian tribes who assume program management functions previously carried out by the
BIA with the 6% funds. Third, the BIA has withdrawn greater than 6% of the transferred
funds for various grogram management activities, such as the negotiated rulemaking
process, biannual bridge inspections, quality assurance traffic studies, integrated IRR
systems development, and town hall meetings. It appears that the BIA was the greatest
beneficiary of the increase in TEA-21 funding becavse it now is applying the 6% toa
larger appropriation. We request that this Senate Committee insist upon a full accounting
by BIA of its expenditures of these "up to & percent” funds, Strict oversight is needed to
ensure that all funds are spent for critically needed road construction.

The diversion and questionable use by BIA of critically needed road construction
funds aggravates the already deteriorated conditions of our Reservation's roads. As

Indisn Rosds Testimony of Red Lake Cheirman Whitefeather 5
October 20, 1999 — Senate Commitiee on Indian Affairs Hearing



146

everyone in this room knows, in most cases good roads go right up to, and s1op at, the
=ds=ﬂflnd=lﬂcﬂmt'rm'}“m WMM

an ] ian Reservation. This is the case
dupuemefmlhlwthtumtuhh:mmfnlmme We have
made the most of the funding we have received, and have prepared and approved roads
project plans far into the future, What we lack is sufficient funding on an equitable basis
compared 1o that enjoyed by state and county governments.

{3) BIA Barriers Block Tribal Efforts to Negotiate Roads Self-Governance
Agreements

Despite express statutory authority and accompanying indications of
congressional intent, the BIA has refused 1o fully incorporate P.L. 93-638, as amended,
into the TRR program in both Self-Determination Contracting and Self-Governance

Compacts.

P.L 93-638 was designed to provide for an orderly transition and reduction of the
federal bureaucracy in order 1o give tribes meaningful authority to administer federal
programs. Instead, despite the fact that the enactment of TEA-21 expressly applied P.L.
93-638 authorities to TEA-21 funds, the BLA has been increasing its roads staff,
Mumerous atternpts have been made by tribes to contract and compact the IRR program
only 1o fail because BILA refuses to identify its residuals and will not allow tribes to
administer the full program.

TEA-21 expressly subjects all IRR funding to P.L. 93-638, as amended, including
the 6% used for program administration without regard to the organizational level at
which the Department of Interior has previously carried out such programs, functions,
services, and activities. In negotiations over sell-govemance agreements and in TEA-21
Megotiated Rulemaking Committee sessions, the BLA has claimed that the 6% is not
available for transfer to tribes. This has meant that there will be an unnecessary
duplication of services and failure to transfer funds that should be sent 10 tribes,
Moreover, the BIA has been arguing that it must retain even more funding from tribes by
withholding project money to ersure public health and safety. This is clearly a tribal
responsibility under P.L. 93-638, as amended, and another attempt by BIA to disregard
the congressional mandate.

Year after year, since 1994, Red Lake has devoted considerable time, money, and
effort trying to get an extremely resistant BIA 10 negotiate Red Lake's roads funding into
a Self-Governance agreement. [t was not until six months ago that the BLA finally agreed
1o sit down and begin negotiations, and then only because the Congress heeded our
request and expressly amended TEA-21 1o provide an additional statutory mandate that
required the BIA to negotiate, Even al that, we were only able to do a self-governance
"demonstration program” that was restricted to only two tribes, one of which was the Red
Lake Band.

Indian Roads Testimony of Red Lake Chairman Whitefeather [
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Getting our self-governance negotiations to begin, we leamed, was just the start of
what became a long journey. The BLA came up with reason after reason why our
proposal could not be approved. The BIA initially said no to advance funding. Mo to
tribal assumption of functions previously carried out by federal officials. Mo to tribal
review and control authority. Mo to transfer of any of the "up to 6 percent” management
funds. No to tribal or third party inspections. The only change the BLA was initially
willing to accept was to change the name of our existing Title 1 roads contract 1o &
funding agreement. The only way we could get the BIA to finally negotiate was to
mutually identify the "residuals”™ and have their staff cost them out. They were quite
surprised fo see the results.

Our self-governance approach may have posed a threat o the job security of the
BIA Area and Central office staff with whom we had to negotiate. 'We understand how
difficult it is for civil servants (o negetiale away their own jobs. But we are the ones who
pay the gas taxes that provide the roads funds. And these roads funds are appropriated
for the purpose of building critically needed roads, not to preserve the jobs of federal
workers.

Let me give one example of the unreasonable negotiation demands made by BIA.
P.L. 93-638 requires that engineering work done by a tribe be performed by a licensed
engineer. We have two licensed road engineers on our tribal roads staff. This
requirement makes our staff senior to, and far more credentialed than, all of the BIA
engineers at the Minneapolis Area Office. We proposed that Red Lake assume all design
and engineering work, incloding plans, specifications, and estimate approvals under a
stewardship agreement with the Federal Highway Administration. We proposed that our
work would meet or exceed industry and state standards and be centified by our licensed
engineers without further BIA review or approval. The less credentialed BIA staff
refused to allow this. They would not even allow us to obtain a third-party (non-BLA)
review, We suspect that in large part the BLIA adopted this position because it did not
wanl to see responsibilities transferred (o Indian tribes that would result in reductions in
BLA jobs,

Mr. Chairman, and members of the Committee, we thought these policy decisions
were made decades ago with the enactment of P.L. 93-638. But the BLA roads program
seems 10 be the last bastion of the old paternalistic bureaucracy. Indian tribes are
building huge buildings and administering complex operations without BIA oversight,
but BLA roads staff seem to think tribes cannot build a safe road without a BLA shadow
looking over our shoulder. The BIA's approach wastes scarce dollars. We want all of
our roads funds 1o be spent on our Reservation building roads. We don't need or want an
expensive BLA bureaucracy second-guessing our every move and wasting 6% or more of
our precious roads funds.

Mr, Garrigan learned at the negotiations that the BIA was insisting on
withholding more than 6% of our project funds, He reponed 1o our Tribal Council that
this meant the BIA negotiators were demanding tens of thousands of dollars to perform
functions we have assumed; that the Tribe would do all the work the BIA previously did

Indian Roads Testimony of Red Lake Chairman Whitefeather T
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but that the BIA must still keep most of the money the BIA previously used to do that
work becanse the BIA says it must double-check all of the Tribe's work. In no other area
of the Federal-Tribal relationship do we encounter such a degree of patemnalism.

The Congress in TEA-21 said “all” roads funds shall be subject to mandates of
P.L. 93-638. We need your help in directing the BLA 1o transfer all funds and authority to
requesting Indian tribes,

{4) BIA Conduct Has Frustrated the Work of the Negotiated Rulemaking Committes

I am also concerned by a pattern of conduct by the BIA that has thus far delayed
and frustrated any real change from being instituted by the Tribal-Federal negotiated
rulemaking commitice mandated by TEA-21. Just like the circumstantial evidence in a
criminal case, here, too, there is a pattern of prior conduct. There is a motive. And there
is & victim - change has been stymied and the hope for change -- the Negotiated
Rulemaking Committee - has been slowed 1o a crawl,

According to our Tribal Roads Director who knows from his personal experience,
the BIA roads depariment has ruled with a heavy hand the construction of roads in Indian
country. He has helped us see how the federal bureaucracy is threatened if the rules are
streamlined, the regulations simplificd, and authority and funds are transferred to the
local level. The Negotiated Rulemaking Committee holds the promise of such change.

From the beginning, the BIA overlooked the deadlines in TEA-21 and failed 1o
form the Negotiated Rulemaking Committee until several weeks before its statutory
deadline to produce proposed regulations, The BIA placed on the Commitiee federal
roads staff who appear to have taken positions that mostly serve 10 protect the status guo
and resist change.

The BIA assigned siaff 1o assist the Committee who have had surprising difficulty
accomplishing basic tasks. For example, they have at times not provided more than five
days” notice of where the next meeting is going to take place. They have been unable to
find meeting space that is large encugh for fifty or sixty people to sit and talk without
huge posts in the middle of the room. They have been unable to make sufficient and
timely photocopies of basic negotiation materials, They have failed to fax basic
negotiation information to tribal technical staff.

The Negotiated Rulemaking Committee was paralyzed for its first five months of
meetings by petty disputes raised by federal negotistors over the language of the
protocols or rales by which the negotiations were to be conducted. The tribes proposed
protocol language similar to that which was adopted by HUD's Federal-Tribal Negotiated
Rulemaking Commitiee on the NAHASDA regulations. But the federal team argued
with nearly every sentence. When agreement was finally reached, the BIA
representatives promised that the Secretary would sign the protocols on behalf of the
Department of the Interior. That promise was withdrawn, The Secretary refused to sign.
Federal officials not at the negotiating table insisted on further changes being made to the
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agreed-upon protecol document. Small matters became vested with strategic importance.
The entire negotiation process stalled and weeks were wasted. Red Lake, along with
other tribes, was upset by the process and outcome.

Federal members of the Committee, strategically placed on all workgroups, have
steadily urged that no change is necessary 1o the existing rules and regulations. To their
credit, the tribal members on the Committee have, for the most part, refused to take this
easy way out and instead have insisted on a deregulation and simplification of the present
rules. That is requiring great effon, because tribal representatives must negotiste with a
federal team that appears to oppose change and to critique every proposal that would alter
the status quo. Our present projections are that the Committee will conclude its proposed
regulation writing before mid-2000, more than a year behind schedule.

The federal negotiators at the table appear 1o lack much authority o negotiste. In
the chaos that attended adoption of the protoecols, their federal superiors sent a clear
message 1o the Committee that important questions will be decided, not in negotistions
with the tribal representatives, but instead by federal officials absent from the negotiating
table. This message has made the federal negotiastors very tentative and conservative, and
has chilled the trust and confidence of the tribal negotiators that what is being negotiated
has any connection with what will be the final reality, As yoo can imagine, this
negotiation dynamic fosters neither progress nor creative bargaining. Unless the
negotiation tone is dramatically improved, Tam increasingly pessimistic about the
prospects for the kind of tribally driven change Congress intended this negotiated
rulemnaking process 1o bring about.

{5) Equity in Allocating National Highway Funds

In additicn to our request for equity regarding the obligation limitation issue, we
are also requesting equity in how the Congress and the Administration distribute the
overall national highway trust funds. "When TEA-21 was being debated on the floor of
the House, it was recognized that Indian reservation roads make up 2.63% of all existing
roads eligible for TEA-21 funding. However, under TEA-21 Indian tribes receive less
than 1% of TEA-21 funding for these roads. If Indian country were to receive its full
pro-rata share of the billions included in TEA-21, Indian reservations would have
received $4.7 billion instead of the $1.6 billion over the six-year period of TEA-21, We
often hear that Indians do not pay taxes. But the truth is that every Indian whe puts a
gallon of gas in his or her car contributes to the highway trust fund. Your assistance in
increasing the national allocation to Indian country will be appreciated,

Conclusion

1 wish to conclude my remarks with a few personal comments, 1 was an active
tribal representative on the HUD-Tribal Negotiated Rulemaking Commitiee that
successfully wrote the new regulations and formula under NAHASDA. We did it within
the timeframes set out in the statute that were similar to those guiding the TEA-21
negotiated rulemaking process.

Iedinn Roads Testimony of Red Lake Chairmas Whitefenther 9
October 20, 1999 — Senate Commities on Indian Affairs Heasing
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1 am disturbed by the reports given me by the TEA-21 Committee, While
rulemaking negotiations are bound to hit bumps in the road along the way, the HUD
process worked because federal and tribal negotiators had the authority to make decisions
al the table that their superiors on both sides supported.

I wonder whether effective change can ever come through negotiations with an
entrenched BIA bureascracy. And so | would encourage the Congress to give
consideration 10 a statutory transfer of Indian roads program management authority from
the BIA to the Federal Highway Administration under strict requirements that tribal
governments, consistent with P.L. 93-638, be treated like state and local units of
government for purposes of the administration and expenditure of Federal Highway Trust
funds. This idea has been around for quite some time. Given the frustrating lessons
learned thus far in the negotiated rulemaking experience, it may be time to pot the
transfer in motion in order 1o preserve the government-to-government relationship
between Indian tribes and the United States.

Thank you for this opportunity to provide this testimony. Both Mr, Garrigan and
I are available to answer any questions you may have.

Indiam Rosds Testimony of Red Lake Chairman Whitefeather 10
October 20, 1999 — Senate Commitiee on Indian Affairs Hearing
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Proposed Tribal Amendment 1o TEA-21, PL. 105-178, as amended by P.L. 105-206
At the appropriate place, insert:
SEC. 1. SHORT TITLE.

This Act may be cited as the “TEA 21 Technical
Amendments Act”,

SEC. 2. TECHNICAL AMENDMENT.
“Section 1102(b) of the Transportation Equity Act for the
21" Century is amended —

(a) in paragraph (7) by striking “and™ afier
the semi-colon;

(b} in paragraph (8) by striking “." and
inserting in its place *; and™; and

() by adding a new paragraph a1 the end
thereof — “{9) under section 1101(2){8)(A) of this
Act”

Purpose and effect of technical amendment.

Indian reservation roads and bridges are some of the worst in the Mation, Many Native
American communities are connected to vital centers for health care, jobs, education, goods and
services only via unpaved and weather-compromised roads. Individual Indians in remote
reservations typically travel long distances by car, and consequently pay a disproportionately
higher share of the federal fuel taxes that support the Highway Trust Fund.

In FY 1998, TEA-2] allocated $225 million for Indian reservation roads. But for the first
time, an obligation limitation was imposed on the Indian reservation roads account, resulting in
$24.17 million of this $225 million being divened to non-Indian communities. In FY 1999,
TEA-21 allocated $275 million for Indizn reservation roads and bridges. $31.7 million of this
5275 million was diveried to non-Indian communities because of the obligation limitation
requirement.

The proposed technical provision would amend TEA-21 1o add the Indian reservation
roads and bridges program to the list of programs which are statutorily excluded from the
obligation limitation for the duration of TEA-21. It would have the effect of providing to Indizn
reservation roads and bridges the full anmual amount of funds ($275 million) allocated to Native
American communities under TEA-21 as Congress originally intended.
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SUPPLEMENTAL INFORMATION OF JAMES GARRIGAN
REGARDING TESTIMONY OF THE
HONORABLE BOBBY WHITEFEATHER, CHAIRMAN
RED [LAKE BAND OF CHIPPEWA INDIANS TRIBAL COUNCIL
Before the U 5 Senme Commitiee on Indsan AfTasrs
Hearing on Indian Reservation Roads and Bridges

October 20, 1999

Comeeen Neow (2 - The BIA' wre af Roads Funds i Mis-Directed

In responss 1o questions from the Charman of the Committes on Indian Affurs, the Honarable
Bren Mightherse Campbell, regarding the concem about BIA mis-disection of roads funds, the
following supplemental information 15 offered:

1. Thie wie of IRKE funds to move the Min Area Office: The issue that
F200,000 10 roads fands were spenit 10 move the emtire Minneapolis Area Office
frem downtown Mmneapolis to Fort Snelling, MM 15 not an allegation of the Red
Lake Band I 15 &n allegatson of Arca Office Staff who phoned me shonly afier
the face to face negohations to include the IRRE program m Red Lake's AFA, that
this mivve was paid for wath $200,000 in IRR funds 1 dowb | will be able
ohtain the BLA financial records that would document i writing what funds were
sed to pay for the move

2 The use of IRR funds to support Contracting Officer Positinns: Cn May 14,
1954, during the seli-governance negotiations 1o melude the IRR program in Red

|
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Lake's AFA, | met with the then Area Road Engineer, Mr. Anthony Kirby,
regarding the costing out of the residuals of the Minneapolis Area Office. During
this meeting, Mr. Kirby showed me his budget for the 6% funds assigned to the
Minneapolis Area Office. Included in this budget was an item to fund one FTE
Contracting Officer Position in the amount of $70,000.00. [t is my understanding
that this is common practice throughout the Buseau, | have also been informed
that the amount of IRR funds used 1o support Area Office Contracting Officers is
approximately $1.8 Million. This seems like a total waste of IRR funding due to
the fact that P.L. 93-638 does not require that contracting functions be carried out
by warranted Contracting Officers. These functions can be carmied by an
Awarding Official who can be the Area Road Engineer,

The use of IRR funds to pay for Area Directors Travel expenses: This again is
an allegation made by Area Office Staff. Back in 1995 | was informed that this
was happening. I was also made aware that the Minneapolis Area Road Engineer,
at that time, had purchased computer equipment for the Minneapolis Area Office
with $50,000 of Red Lake's Road Maintenance funds, When I called the Area
Engineer and inquired about these incidents he told me it was none of my
business and hung up on me. The Red Lake Maintenance program was never
reimbursed for this unauthorized expenditure by BIA of our roads maintenance
funds.

The items other than item 2 are based on verbal statements made by Area Office staff 1o me. 1
believe there are compelling reasons 1o warrant further investigation by the Senate Commitiee
and the General Accounting Office. 1 doubt that the Minneapelis Area Office would furnish this
information to the Red Lake Band, even under FOLA

Iy mbmrm:d
|
James Garrigan, [N
Red Lake Tribal Roads ngm'n

L {<H

Bobby Whitefeather, Chairman
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October 19, 1599 i

RESPONSE TO ADINTIONAL QUESTIONS REGARDING THE OVERSIGHT
HEARING ON INDIAN ROADS AND THE TRANSPORTATION EQUITY ACT IN
THE 21*", CENTURY (TEA-21), HELD OCTOBER 28, 1999
FROM THE HONORABLE SENATOR DANTEL K, INOUYE, VICE CHAIRMAN
SENATE COMMITTEE ©N INDIAN AFFAIRS.

QUESTION: What specilic actions would you suggest this Committer might take to
improve the prospects for ful negotisted rulemaking process?

Response (13 1 bebieve it would be very frustful for aff from the Commitice on Indian
AfTaars 1o artend some of the negobated rulemaking sesmions io ohser e and offer
supgestnons on the process  In thas way, the Commiiiee could see, firsi-hand. 1he Federal-
Trmbal dynamacs about which we testified (2) [ aleo behieve that ot would be wery helpful
for the Commuiiee to provide an onentaon of educatson sesswon for the Federal
represenlatives on the Negotated Rulemaking Comsmities that would provade information
on the congresmional intemivon and hope behand the language in Secnion 1115 (b) of the
Act The federal represeniatives on the Megouated Rulemakong Commanie: ane viery
1eluchand B recognaze what "all funds” means and do pot undersiond what the rvbes are
already authonzed 1o do under P L 93658  (3) | also believe a letter from the Sename
Committee leadershap 1o the Assisiant Secretary would be umely and appropnate, which
letter shoukd unge the Assistant Secretary 10 vest the federal represematives on the
Negoimed Rulemaking Commnee with the full abonty 1o negotiate on bebali of ithe
Unuied Seates and 1o advocate on behall of all tnbes and not align themselves wak
panscular tnbes (4) Likewase. | belseve a betier from the Senate Commuttee leadershap 1o
the tnbal representatves on the Negotiated Rulemaking Commaniee would be iemely and
approprate. which letier should urge the inbal representatives b exercuse some give and
take and to move the process along more expedrsously (5) Fimally. | belicve the Senate
Commutee should announce early on that it will be conducting anather overssght heanng
immediately prior to the final week of negonations on the proposed nale in February.
2000

'5
!’
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QUESTION: What disadvantages would Indian Country see if the IRE program
authority were transferred to the Federal Highway Administration?

Response: With any change there is the possibility of inefficiency and uncertainty but,
considering the pressnt direction of many tribes into self-determination and self-
governance, this would probably be short lived and manageable. For those tribes who
desire 1o operate the IRR program under P.L. 93-638, it would eliminate the "middle
man" and make more of the administrative and program dollars now being absorbed by
the BLA available to the tribes. Some direct service tribes who have their program
operated under the "force account™ methed by the BIA may experience some difficulty in
the transition. We would urge the Committee to include in any transfer statute express
language modeled after the Native American Housing Assistance and Self-Determination
Act of 1996 (NAHASDA) which would reaffirm that the provision of transportation
assistance to Indian tribes under TEA-21 is an “essential element in the special role of the
United States in helping tribes and their members” as a result of the fact that “the United
States has undertaken a unique trust responsibility 1o protect and suppont Indian tribes
and Indian people.” Cf. 25 U.5.C. 4101, Likewise, we would urge that any transfer
statute, like was done in NAHASDA, require that Public Law 93-638 authorities apply to
the Department of Transportation and its Federal Highway Administration, to ensure that
those agencies deal directly with Indian tribes. | can see no long term disadvantage 1o
Indian Country if the IRR program was transferred to FHWA,

]

Respectfully Submited,

i , Chairman
Band B Chippewa Indians
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STATEMENT OF THE
NAVAJO NATION
BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS

On
Transportation Equity Act for the 21™ Century (TEA-21)

OCTOBER 20, 1898

The Mavajo Mation welcomes this opportunity to provide s views fo the
Committee about the implementation of the Transportation Equity Act for the 21%
Century ("TEA-217). TEA-21 is an important piece of legislation, which promises many
improvements for the transportation infrastructure within Indian Country. TEA-21 is
particularly important to the Mavajo Mation since the Navajo Mation has such a large
land base In desperate need of roads.

In particular today, the Navajo Mation would like to bring to the Committese’s
attention its experience with the Megotiated Rulamaking process and concems the
Mation has with the distribution of funds during pendency of the Rulemaking, especially
the obligation limitation imposed by Section 1102 of TEA-21 and the bridge replacement
program.

RULEMAKING

Overall, the Megotiated Rulemaking is progressing, although not at the speed
which was originally desired. The original delays in naming and ocrganizing the
Rulemaking Committee were compounded by the Secretary of the Interior's reluctance
to sign off on the Protocol's which formed the basis for the procedures to be used for
the ruleraking. These delays have impacted the ability of the Rulemaking Committea
to develop a final product in accordance with the proposed time lines. Mevertheless, it
is anticipated that with the possible exception of funding formula, which will be
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discussed shorlly, the other aspects of the proposed regulations will be ready for
release Soon.

Of the four workgroups which make up the Negotiated Rulemaking Committea,
the workgroup mast in controversy is the Funding Formula Workgroup. This workgroup
has been tasked with the review and development of possible altermative methods for
distributing funds under the Indian Reservation Roads ("IRR") program. The Funding
Formula Workgroup has encountered problems surmounding the appropriate method to
address needs of smaller tribes, who have asked the Workgroup and Committes to
consider the possible “set aside” of a portion of the IRR funding to be used as a base to
address transportation projects which might not ctherwise be addressed as quickly.
The Mavajo Mation has opposed such a set aside, as being contrary to the underying
principle of a relative needs formula. However, this issue has brought about an
impasse in the Funding Formula Workgroup.

Given some of the difficulties faced by the Funding Formula Workgroup, it may
be wise o support the development of a “partial rule.,” That is, rather than have a
complete set of regulations, the Megotiated Rulemaking Committes would izsue a set of
proposed regulations on everything except the funding formula. This would have an
advantage of allowing the Committee to issue the regulations in the near future,

Large vs. Small Tribe Issues

While tha Navajo Nation understands that small Tribes desire a "set aside” for
their use, and moreover, it seems logical that they may have real need for funds for
various projects, any set aside is clearly unacceptable. Regardiess of how need is
determined, or the formula to be used, funding of the IRR program must focus on need
and must be related to need.

It has been the position of the Mavajo Mation for several years that the BIA
funding to tribes must be needs based. Most recently that Navajo Nation reaffirmed this
position to Assistant Secretary Gover with respect to the Tribal Priority Allocation study
and workgroup, Similarly, this is the position which was taken sumounding the BIA
budget development for tha FY 2001 budget.
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Heowever, this is not to say that needs do not exist for small tribes. In fact, it may
be worthwhile considering a general recommendation that part of the IRR funding
(preferable from the 6% funding) be used by the BIA to develop a "small Tribe
assistance program.” The goal of this program would be to help small Tribes in the
development of Transportation Improvement Plans or TIPs which clearly slate their
neads in a defensible manner. This type of recommendation would have several
advantages, particularly in that it would help develop information which could then be
used to justify larger appropriations in Congress.

POST-NEGOTIATED RULEMAKING WORK

Ower the course of rulemaking meetings, it has become apparent that even after
the rulemaking is concluded much work needs fo be done. In particular, this seems fo
be on two levels: training (both general and specific to contracting and compacting) and
the development of some standards regarding use of the Federal Acquisition
Regulations, which would not otherwise apply fo confracts under the Indian Self-
Determination and Education Assistance Act,

In the process of some of the presentations, it is apparent that some employees
of the BIA do not understand andior agree with the goals of Self-Determination, let
alone have and understanding of the Indian Self-Determination Act's requiremants and
provisions, This imposes a handicap on tribes and tribal organizations attempting to
conftract or compact,

Probably the only effective method to address these misunderstandings is
through comprehensive training for both BIA and fribal personnel. Not only could this
training help improve the implementation of the law, but it would assist In making the
Interpretations throughout Indian Country uniform.

OBLIGATION LIMITATION
Section 1102 of TEA-21 creates an obligation to redistribute approximatety 109%
of the Federal Lands Highways Program to the states as Surface Transportation
Program funds. Unfortunately, the IRR program funding is located within the Federal
Lands Highway Program. While this may have started off as an"attempt to address
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states needs for funds in road development around federal lands, it also deprives the
IRR program of needed funds; for example in Fiscal Year 2000, the IRR program was
allocated $275 million, yet the obligation limitation reduced that amount by $32 million.

BRIDGES

While the reductions imposed by the obligation limitation hurt the IRR program,
their effect is worsened by the additional reduction caused by the delays and inability of
the Federal Highway Administration ("FHWA") to distribute Bridge Replacement funding.
Fiscal Year 1989 is gone, yet some $13 million designated for bridges Is still being
withheld by FHWA. In the current year, an additional $13 million is being withheld, for a
total of $26 million to be eventually distributed. The obligation limitation will apply to
withheld amounts, actually increasing percentages to be tumed over to the states.

The Navajo Mation has requested that the bridge funding be released based on
the emergency condition of most of the Navajo Nation's structurally deficient bridges.
See, Exhibit "A", Resolution of the Transportation and Community Development
Committee of the Navajo Mation Councll, TCDCMA-21-99. However, FHWA has
advised that these funds will not be distibuted until the method of distibution by
formula is acceplable to Indian Country, It is presumed that the Negotiated Rulemaking
will determine the distribution formula for bridges, however, this formula could be
delayed, particulardy if the Negotiated Rulemaking Committee decides not to issue a
new distribution formula immediatety,

The Mavajo Mation believes that it is critical that FHWA release these needed
bridge replacement funds immediately, before additional funds “pile up.” As the funds
withheld by FHWA continue to grow, so does the need for bridge replacement.

The Mavajo Mation thanks the Senate Committes on Indian Affairs for the
opporiunity o express its concerns and observations regarding the implementation of
TEA-21. If the Committes has questions about the Act and its impact on the Navajo
Mation, we will be happy to address those questions.
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1. Pursuant to 2 N.K.C. Section 420, the Transportation and
Community Development Comnittes of the Navajo Nation Council is
established and continued as a standing committee of the Navajo
Hation Council; and

2, Pursuant to 2 M.N.C. Bection 423 (E) (1) (2), the
Transportation and Community Development Committes is empowered to
represent the Navajo Natiocn in all roads and cransportation matters
and to develep and approve prioricy lists for and
transportation projects; and

3. The Transportation Bquity Act for the 2lst Century (TEA-
21) was epacted on June 09, 1958, to address transpcrtaticn matters
including funding for the Federal Lands Highway Program of which
the Indian Reservation Roads (IRR] Program is a part of; and

4. Based on TEA-21 at Section 1115 (b) (2), funding is
authorized for the Indian Reservation Roads Program of 225,000,000
for Fiscal Year 1598 and $275,000,000 for each fiscal years
beginning 1995 through 2003; and

5. Pursuant to Section 1115, Subsection 202 (d) {(4), the law
further sstablished a Naticnwide Pricrity Program for Indian
Ressrvation Roads Bridges of $13,000,000 for each fiscal year, for
improvi deficient bridges to either replace, rehabilitate,
seismically retrofic, paint, apply calcium magnesium acetate to,
apply wsodium acetate/formate de-icer te or install scour
countermeasures including multiple-pipse culverts; and

6. Bridges meeting the following criteria wers eligible to
receiving funding:

a) have an cpening of 20 feet or more;
b be cn an Indian Reservation Roads;

EXHIBITA
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TCDOMA~-21-99

¢] be unsafe becavee of astructural deficiencies;
physical deterioration; or functicnal cbesclescence;
and

d}) bes recorded in ths Hationmal BE.E Inventory
administered by the Secretary under actien (b);

7. The funds to carry out the Indian Reservation Roads
Bridge projects were to be made available only on lpprwal of
plans, specifications, and estimates by the Secrstary; and

8. Since TEA-Z1 was implemented from Fiscal Year 1998, funds
set aside for the Indian Reservaticn Roads bridges for tha purpcse
of iring, replacing, or rehabilitati deficient bridges
l:h.n:;g.aut Indian Country have been withheld from distribution and
that, to date, $26,000,000 ig being withheld and unexpended; and

9. However, eoven though the criteria is clear in thes
statute, the federal government has not released funda, instead
requesting regulatory procedures; and

10. The Navajo Wation believes that such withholding of funda
for needed repairs and/or replacement of deficlent bridoes is
contrary to law since the eligibility criteria has alre been
established and met by the Navajo Area and is, therefore, not an
issue for interpretation any federal agancy and/or mnll.duluon
by the Negotiated Rul ng process; and

11. The continued withholding of bridge funds is adverse and
detrimental to the travelling public including daily commiters who
utilize these deficient hr&l and whose lives are at risk and
jeopardy and thus raises a ral Government liability issue; and

;.:é Imtlurmn. tha mtlm.tdl':ithimlding of bridge tmi '
caus a carryover into subseguent f£iscal yearws, causes a higher
Cbligation Limitation takedown (Sectiona 1102 (f) of the Act)
reault in additional lome of funds to the overall Indian
Resarvat Roads construction program; and

13. Tha Navaje Nation has idencified several brides
throughout the reservatich which are of low rating and from the
inspectione conducted on these sites, have been determined to be in
need of repaire or replacements and do meat the eligibility
criteria as cstablished under Section 1115. Attached hereto are

iea of the Hwn.ju Nation Piscal Year 1999 Priocrity Constructicn
mﬂuh. marked herein as Exhibit *A®" and the Navajo Nation Bridge
Priogity list, marked herein as Bxhibit *"B".
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MOW THEREFORE BE IT REBOLVED THAT:

1. Tha Transportation and Community Development Committee
of the Navajo Haticn Council hersby ests the Pederal Highwa
Administration and the Bureau of Indian Affairs/Department o
Transportation to immediately release the accumulated 526,000,000
of the Wational Priority Bridge Program Funds from Fiscal Years
19:5 and 1%%5 and to du:i'mru said funds on the basis of a public
exigency. M . T :

2. The Transportaticon and Communicy Development Committee of
the Havaje Natien Council hereby requests the Federal Highway
Administration and tha Bureau of Indian Affairs/ Departeent of
Transportation to continue disbursing the Bridge Program funds each
fiscal year hereafter without having accumulated carryovers.

I hereby certify that the foregoing rescluticn was duly
conesidered by the Trlnlgortntim and Community Development
Committes of the Navajo Nation Council at a duly called meeting at
Window Rock, Wavaje Nation (Arizona), at which a gquorum was
prasent, and the same wap passed by a vote of 7 in favor, O opposed
and 0 abstained, this 8th day of March, 1535%.

Transportation and fommunitcy
Development Commit
Navajo Matien

MOTION:  Joe Salt
SECOND:  Andrew Simpscn
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THE NAVAJO NATION

Department of Transportation

FO. BOX 4818 - WINDDW ROCK, ARTEONA BE51S « PH: (520) E71-84%0 = FAX: (520) §71-T987
(LY A BEEE THRYLOR MR IMINL MO
rERENT WAl PRI WT

Mowemnber 03, 1999

Honorable Senator Daniel K. nouye

Vice Chmrman

Uruted Sewtes Senate Commetees on Indisn Affasn
838 Ham Senate Office Bui

Wathington, D.C. 20510

Diear Senator Inouye:

1 am writing regandng the quessons you sent on Cetober 22, 1999 m follow up on the Commities on
Indian Affwrs oversight heanng on the lruﬁnkmmmidﬁeTm
Ecquury Act i the 21 Cenrury (TEA-21). For readabulsty, | have reproduced your questions poor to
provding my response.

1. You teanfy that funding an approprate method 1o address the needs of small tribes has brought
aberist an smpasie in the Punding Formula Woekgroup,

QUESTION: Do you thenk’ that the difference in armemsances and noeds between large and wrall
it two categones, cne for karge mbes and one for small mbes, with separate fundeng formulas for
exch?

ANSWER: Scparatiegg the fundeng for buge and srall tmibes does not seem o be an answer whach will
saobve the current dilerrera. Fiest off, the gral of TEA-21 for Tobes is t provide a basic level of equity
m the devel of roads infr nare. In the wiewr of the Mavaje Maton, ths mesns that funding
Mh:&mnb;nml. There are abready too many ot who do not understand the very real level
of need which ezt within Indun Country. The MNavajo Nation s concerned that any attempt to
drvide current roads Asnding into small and lge Tobe allocanons will be viewed by some a5 3 way to
allcrar srrall Tribes: to abuse funding by avosding the need basia on whach fanding was to be dimibuted.
As well, it would seem that any sttempt 1o splis funding between formmubae for karge and semall Tobes
will creste s seies of pescncal problers (2., when does 3 Tobe fit into the “wmall™ or “large” category
- this a determsnation made based on reservation size or populinond). Instead, the Navapo Mation
favan the development of a speafic tochrical ssstance program for small Tribes, whach would assist
those Tribes & moare realy demonstrate the needs they face, and plan w0 address those needs. Once
articulated, that need can be used to pastify the progect funding, and o spproposte addmonal
Congresuional appropemtions.
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2. Orher wamesses have tesnfied that the problems with the BLA are such that Congress should
transfer authenty for the Indian roads program to the Federal Highway Admumstration.

QUESTION: What is your view of this suggestion?

ANSWER: Nomwithstanding complunts about the BILA, the Navajo Nation opposes any move which
would mansfer authonty for the Indian Reservanon Roads program to the Federal Highweay
Admimstration. There are several reasons for this,. Under current law, only the Secretanes of the
Departrnent of the Intenor and the Department of Health and Human Services are authorized to enter
enite Indian Self-Deterrmnation Act agreements. Unless thar authority was expanded to the Secretary
of Transportation, there would be no Self-Determination Act contracting for the Indian Reservation
Roads program. This would seem to be a reversal of a 25-year United States policy favoning Indian self-
determunation. Also, even though some criticism of the BLA may be justified, it is the Navajo Nation's
experience that many of the difficulfies with the BIA Transportation Program comes from policy
dmmMMm:hhrHuﬂHMannmmmmnETnmpm
Similardy, 1t has been the Navajo Mation's observation that the Federal Highway Adrunistranon enjoys
1t “stewardship” mole too much, failing to comply with dear mandates contained in the palicy set forth
by Congress and the Administration.

In addihon o the change in pohcy direction, a move of the ransportation from the BLA to the Federal
Highoray Admanistraton raises a number of practical concemns. For example, many (if not most) BIA
employees are Tribal members, mest of whom have lived on-reservation and are very familiar wath the
deplorable condition of the transportation infrastructure in Indan Country. Similarly, the BLA is very
familiar with other concerns which impact on transportation, inchuding cultural, archeological and
jurisdiction 1ssues. Federal Highway Administration does not have thas kind of knowledge and

Experience.

While a move to the roads program may first appear to resolve some difficulties, the Nation is
concerned that it wall create others, inchuding the need to educate a Department of the nature of the
government-to-govemment relavonshup enjoyed by the Tribes and the Federal govemment
Movement of the Indian Reservabon Roads program would only merease these difficulties, not
decrease them; rather than contimung the palicy of Indian self-determination, transfer of the Indian
Reservation Roads program would seem likely to continue the history of federal domination in this
area.

Again the Navajo Nation thanks you and the Commuttee for the opporunity o present the Navajo
Manon's vews on this important matter. If you or any of the Comminees have further question, please
COnkact me.
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Comments of
Allred Kevzler, Sr., Chief Admin Officer & Member of Reg. Neg. Comm.
To the
Senate Commirtee of Indian Affairs
Concerning the
Oversight Heariog on the Indian Reservation Roads
November 2, 1999

Thank you, Charman Campbell and commines members for the oppormuniry to submit
comments. My name is Alfred Kewrler, Sr.. I am Chief administratve Officer for
Tenana Chiefs Confevence, Inc. which is a consortium of 34 federally recogmzed tribal
governements in the Interior of Alaska. [ am one of Alaska’s representalives on the
national negotated rule-making committes on Indian Reservation Roads, and | have
artended most of the meetngs since they began in Marsch.

I would like 1o preface my comments by stating the obvious: the IRR program is badly
under-funded nationally. There is the one funding issue that all ribal represenanives 1o
the negoniated nule-making comminee agree upon, there i3 only 50,000 rmiles in the IRR
system which would equate 1o 2.63% of the toral road system in the US. The [RR
system 15 funded ar less then 1%. [fIRR were funded on an equal basis of the states, IRR
would receive $793 million per year, My understanding 18 that the to1a] consmruction
need whach the BIA uses to caleulue LIRR allocations is in the 55 1o 37 billion dollar
range. That would mean it would take 25 years af current funding levels 1o even meet
today's need

When TEA-21 increased [RR approprishons, we in Alaska cerainly expected an increase
of funding. Although Alsska's [RR funding did go up from 1997 w 1998, this was
primarily due 1o BIA's Cenwral Office accephing new construction cost figures for Alaska
Our funding actually went down substannazlly in 1999, spproximately 57 million. [RR
funding in TEA-21 did not keep up on & percentage basis wath the increase enjoyed by
the states. Becayse 513 million in reservation bridges money was 1aken out of IRR
constrichion funding and the obligation imintion was epplied w IRR fuading for the firs
rime TEA-21 ook sway much of iT'3 own increase fo the [RR program. The obligation
limitation reduced [RR construction funds by about $31 million in 1999. TCC sirongly
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supports requests made by NCAJ and others that Congress fund the IRR program st
100%.

Ihe Existing “Relauve Meed” Formula

My main point todsy is that the method used by the BIA to distnbute IRR funds among
the BIA Areas is grossly unfair and in need of change. The “relative need” formuls s
logical; it does not fairly or accurately measure tnbal needs, and 1113 contrary to the
suthorizing legisianon for the program. It effectively excludes the mageriny of eligible
Indian reservations and Alasks Native communities from meamngful participaion. The
formula reflects a policy decision made by the Bureau in the early BlA-owned roads
program. It inteniionally wracks 80% of funding, every year, to those tnbes and BIA
regions that had BlA roads constructed in the past.

There are three pumeric factors in the formula: 50% of the funding is allocared based an
“gost o improve,” which 15 2 measure of construction costs; 30% is allocated by “vehacle
mules raveled” which is @ measure of vehicle use of 2 given road segment; and 20% is
allocated by population.

Superficially, thel may seem 1o make sense. However, both the cost 1o improve and
wehucle-miles factors are based on & road inventory, which is limited o existing roads the
Bla irself owns, or controls the right-of-way for. (There arc exceptions for Alaska and
fior Oklshoma, which I'll get 1o in 8 moment.) Bul in general, mbes with oo BLA roads a1
all are excluded from B0% of the funding. regardless of their need for new roads or 1a
upgrade mbally owned roads. In contrast, the low, a1 Section 101 of Tile 23, includes all
public roads which scrve or provide access (o reservanons or Alasks Native communities
in the definition of Indian Reservanon Roads,

Aluska is oreated somewhat differently in the formuls than other aress. Congress used
sppropristions acts in 1993 and 19594 1o require that projects in the BIA's Juncau Area
Transporiation Plan be coynted in the national BIA road inventary for funding purposes.
This was later extended by adminiswrative pelicy. This had the effect of counting about
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1000 miles of proposed roads m Alaska in the nations] inventory. Withou! this
exceplion, even at TEA =21 funding levels, Alaska would only receive 52 or $3 million
at most. An exceplion was also made for Oklahoma tnbes to includs former reservanon
roads in the inveniory.

Although we greatly appreciate the Alaska excephion, it is not & good substitute for
having a fwr formuls 1o begin with. Juneau has never had the funds 1o do necessary
ransporistion planning in 227 communities. The Area Plan merely skims the surface,
end reflects only the very top prionities of the villages a1 the ime the plan was done. As
the members of this Commines know, Alsska’s rural villages erc staning from akmost &
zero infrastruciure base for ground cansportation.  Virtually any development we do
requires some road construction, We do not have counly government, our ocal
municipal governments where they exist have vimually no tax base, and the siste DOT
disavows any respansibility for road construction within our villages.

Ome of the wnfortunate side eifects of the BLA s system is that true fribal road

construction needs are never recorded or requested of congress, and neither are the true
roads maintenance needs for BIA-owned roads. The relative need formuls enables the
BIA to sidestep its obligation to request adequare maintenance funds for its own roads.

There are other problems with the relative need formula and it"s underlying data-

. Cost-to-improve figures are derived from the BIA's own construction costs, as
reported by the Area Offices, which means there is no incentive 1o be cost
efficient The mare the BIA or a mbal contractor spends on a road project, the
more funding it will recerve in the future.

. The BLA road inventory sysem and allocation system is excessively complex
According to informartion provided at the Neg-reg, each segment of TRR road 15
supposed 1o have data sheet with 55 fields of informanon filled our by the tribe or
the Bureau. Thes should be redone every year for the inventory to stay current. In
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theary, ance a road is built up 1o FHW A standards, 11 is supposed 10 drop from the
invenrory for funding purposes, but that rarely happens. The inventary was never
complered in all arcas, and there is enormeus varistion among the areas o how
this informanon is collected and managed

The Bureay in Alaska simply does ot have the resources 1o mauntain this complex of a
system for 227 tribes,

. The dete system 13 outmoded and unreliable and completely unvenfiable by
anyone outside the Bureay. When the BIA reponied an the sysiem 1o the Neg-reg
this summer, the data was being maintained on antiquated compuler equipment
that used & Cobol operating system. [t was not Y2K comphiant We were told
that 1o venfy data, we would have 1o physically go 1o Albuguergue 1o watch them
run the mumbers. In this day and age, all of this data should be available
elecrronically and computstions should be repliceble on any laprop computer. All
they have provided comminee members is hard copics.

. The runge of projects, which are eligible for spending at the local level, is much
broader than the road inventory, which dnves funding 1o the local level. This
means tribes or local BIA offices can spend money on projects which are not i
the BIA road inventory, and thus preven! their need from goang down  In fact, of
they build a new road, their funding will go up because that road will evenipally
be added o the invenory for improvements. [ have been told that some
reservations have many miles of unimproved din or gravel roads that stay in the
inventary for funding purposes forever, because the local pronily 1s 1o never
upgrade those pariculer roads.

. One of the wronies in Alaska is that because of the lack of maintenance funds, the
Buresy normally requires the state or a mumcipality to take the nght-of-way and
maintenance responsibility of & new BlA road. This means our new roads don't
get into the sysiem.
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Another particular Alasky problem has o do with the use of FHW A cos indices.
The Bureau applics FHWA cos! indices as corrective faclor on cost-to-improve, 1o
correct for inflation or deflanon. The index 18 derived from data provided by the
states, and assigns a pencentage value for the various construction costs in
grographic subregions. 1987 costs are the base. In 1997, for some reasen, there
was no new FHWA data in Alaska for cenain of the key construction cost
components, such a5 gravel and paving. This 1997 FHWA index was used by the
Buresu 1o “eorrect” the 1999 relative need distnbunon, Rather than samply reven
1o the prior year's data, the Bureau applied an arbitrary “default factier™
Alasika’s construction costs, which as I understand it, wes 93% of 1987 comns.

Alaska's relative need share dropped about 33% or 37 millien from 1998 1o 1999

The funding formuls does not fund all the funerions that have to be performed.
As o practical matier, any ribe which wishes 1o fully pamicipate in the [RR
program has to do ransportation planning, develop it's inventory, and in general,
acquire & fairly sophisticared understanding of the program. Tribes with
transpomation depariments are able to access the system much bemer than those
without. These funchons arc just not funded for small mibes. Although 2%
planning fundmg is available, a BLA Area’s 2% funding depends on how much
copstruction money it's receiving.

In Alaska, the per inbes share of 2% moncy is abou; $1,300-not enough o do

much of anything. Some Alaska mibes spent their entire 1999 2% planming amount
sending one persan 1o abserve the August Neg-reg meeting in Anchomage Thos lack of
funding for basic adminisrative capacity, by itself, effectively locks small mbes our of
the program.
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I will note in passing that Section 204 of Title 23 imposes some mandstory
functions on all Federal Lands Highways programs, such as developing safety and other
management systems, which are not fitnded by the BIA's relative need formula

The BlA formulas focus on roads to the exclusion of other uses of IRR funds. At
least sinee TEA-2] was enncted, the IRR program is not just for roads. Transit sysiems
are specifically authorized in Section 204(b). The section in the law, which required &
new formuls 1o be negoriated for FY 2000, says that the formula is 1o reflect the “relatve
needs of the Indians tribes. . for fransperianion azssmance.” It 18 not just & program for
upgrading BlA-owned roads.

As a practical matier, in Alasks many of our ground transportation needs are for
relatively small-scale projecis such as boardwalks, winter trail malong, improved trails or
single lane roads. Although we ean build some of these kinds of projects, they do not
dnve funding in the inveniory.

Because of the BIA's funding formula, the majority of the tribes 1o the United
Stanes are effectively ourside the program. Some of the mbal supporn staff at the Neg-reg
did their own research and estimated thar about 350 of the 556 recognized wibes
nationally did not receive any IRR construction projects at all dunng the entire [STEA
authonzation pericd. Some of these ribes may have received planning projects from
construction funds, but no construchon projects.

This iz nol & precise count, 45 1t was based on inferviews of BIA staff, bur | don't
believe 1t is far from wrong. In Alaska alone, about 200 wibes were not served during
ISTEA-I doubt that more than 25 ar 30 projects were built, and we have 227 tribes.

The 1993 relanve need distriburion dats provided by the Bureau shows that 155
tribes nationally are allocated “2ero™ from the eosi-to-improve pan of the formula, which
means that they have no roads in the inventary. These ribes are only annbuted funding
based on population. Alaska has 55 of these zero invenlory tribes. | can assure you that
these tribes, or most of the, have very real transporiation needs. Sinteen additional
Aleskan tnbes are missing from the date aliogether. | guess they don't even rate a zero,
Another 70 Alaska tribes are credited with cost-to-improve funds, but not with vehicle
rmules raveled  Alaska is the only Area in which this occurs.
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Alaska received $16.6 million in IRR funds in 1999, It has 227 mbes spresd our
over i land area 1/5" the size of the Lower 48, & relevant service populstion of 60,000,
and extremely high construction costs. The Ballings Area, with 7 tbes, 42,000 people,
and much lower construction costs, received just under 517 million. The lowest relatve
need share for any Billngs Area tribes is §1.385 million, and anly 2 of the 7 Billings
tribes receive less then $2 milhon, Nooe of the Alaska’s tribes is annbated even 51
million, and only one mribe is close ro that amount. Fous/fifihs of Alaska's iribes are
artributed less than $100,000, and there are many whose relalive need share is only a few
thousands or even hundreds of dollars.

Mavajo, by tself, receive 5§59 million and several million more m bridge money.

The Negotaied Ryle-Making Process

I had thought thar the negotiated rule-making would be sn opportunity for mbes
nauonally 1o develop a new formula, taking into sccount the needs of the vanous regions
and mibes, and followung the crienia ser forth in TEA-21. The relative need formula was
adopied even before ISTEA, and common sense might suggest thar after iwo
transpartation acts it would need to be revised. The shift to emphasis wward
“transporianon assistance™ 1n TEA-21, and the specific criteria listed in the stafure such
&s “relative administranve capacities,” geographic isolation, and so forth indicate to the
Alnska delegaies quire clearly thar Congress intended & new formula 1o be developed.

That is not the Bureau's understanding. To be blunt, the formula part of the
negotiarcd rule-making has broken down. This is largely bocause of Bureau obstruction
o any suggestion of change

It took the Bureay mne months from the enactment of TEA-21 1o even convene
the first Neg-reg meeting. Projocols to govern the process were approved by the full
committee, including the federa] representatives, afier the second me=ting, but it toak
three more months for the [nterior Deparement 1o approve the document. Even then, the
authonty of the federal negotiator was watered down-the clear message was that any final
work product of the comminee would still be subject o muliple layers of review by the
agency. There is only one Area Direcior on the commines, Roben Baraker, and he and
Mr. Gishsi, the chief of BILADOT, are the highest-ranking BIA officials present. There
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are at least three Area Road Engincers. Conspicuously sbsent is the Office of Self-
Governance, despite mumerous requests by ribes that someone from QSG be appointed
o the Communee. OSG staff amend the meetings, but they are not on the commines.

Very early the tone was set thar there 15 Linle interest in the Meg-reg at the highest
policy levels of the Bureau, and even less interest in changing the way the Bureau does
business. Assistant Secretary Gover has nof afiended a single mecting, although there is
talk he would want 1w atend, especially the Fermula Funding Group.

Although the negotlations regarding program regulanons seem to be going pretry
well, the funding formuls discussion 1s going nowhere, Some of the problems, oy | sec
them, are as follows:

* Mot ence since the beginning of the Neg-reg have any of the senior BIA
officials defined the process as requiring & sew formula 1@ be negotisted. The most tha
the senior BLA cfficials have said is thet the nesd for a new formuls 1s for the commuttes
1o decide. This leck of coherent BIA policy direcrion leaves the individual Bia
representative on the committee free (o oppose any change.

* Mo alternatives to the present funding formula have been developed or
presenied by any Bureay officials, but Bureau delegaies on the funding warkgroup have
vigorously opposed chenges suggesied by mribal representatives. Bureau staff severely
crincized one the FHWA representatives for merely presenting alternatives to the
formula. In my view, this is exacily what FHWA and the Buresu representatives should
be doing if they are goung (o participale in the formuls discussions,

* The Bureau did not come to the first Neg-reg meetings with any nanonal
funding informanon or the underdying data, which drives the formula. Although the
Program Manapement Office did eveamually make this marerial availsble, mribal
represeniatives had to ask individually for their own copies. Some Burcay
representatives in the funding workgroup argued seriously that the workgroup should not
even look at funding informaneon or inveatory data.

* Some Bureau Area Engineers in the funding group contimyally blame the other
regions for problems with funding, and assen the all problems can be fixed at the
regronal level, This is patently untrue-although there are certainly problems wirkun the
Arcas, any Area anly receives the aggregate “relative need™ share of 11°s ribes,
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* Some of the wibal representatives are of the belicf thar if no consensus 15
reached, the existing formula will continue 1n effect by default, Burcau representatives
have senvely encouraged thus idea.

That gives some idea of the tone. At ane pomt, at the Anchorsge meeting. one of
our technicel people read 1o the farmula group Senator MeCrin's floor statement, when
ke inreduced the smendment 1o TEA-21 that required the Negotiated rule-making.
There is lintle other legislative history to go by, The floor statement said quite planly
thar the critenis was boryowed from lunguage used in the NAHASDA legislation, and was
10 be used by the Neg-reg committee 1o develop a new funding allocarion formula
Senator MeCain weni on 1o say the amendment “was to ensure that the new funding
formuls faurly takes into account Indian commeunines who have not had their roads needs
mel under previous formules.”

Megonated rule-making is a consensus-based process, and it is unclear 1o me how
we are 1o make any progress when some of the representatives won't sccept anything
ather than the starus quo. The Bureauy itself does not even define the task as negonating a
new formula.

Of eourse, some of the tribal representatives are also opposed o any change i the
formuls. Mo onc wanis 1o lose money. Recenily, when Congress made $18.3 mullion in
torally mew money available in the FY2000 sppropriaton, the small tribes represeniatives
woere unable to persuade the funding formula group or the full committes to even
recommend that the Bureay redirect some of the new money 1o benefit nbes which have
nol parmcipated in the program  This was debated for & full week, with several
alternanive proposals presented, bul no consensus was reached. Again, some of the most
vigonous opponenis to any redirection funds were Bureau employees.

I don't beheve that the few tribal representanves who oppose changing the
formuls are completely entrenched in thewr positions. I can't imagine that any new
formuls would not treal tribes with large populstions and Jand bases well. The real
obstacle is the Bureay itself By and large, the Buresu conmmols the information flow. A
tribal represeniative who is told 1) that no negotiation is necessary, because if an impasse
is resched, nothing will change, 2) that there is no need to lock at funding data or
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consider the interests of wibes nationally, and 3) that all of the problems are the faul of
“other” regions, has very little reason to negotiate.

Recommengdations

I bave three recommendations.

First, Congress should give the Bureau ¢lear direction that the negotiated rule-
making 15 expected to produce & mew funding formula, 1aking info accoum the interests of
all mbes, and the eriteria set forth in TEA-21. Further, if no consensus is resched and the
Burcau continues (o use the existing “relative need” formula, Congress should be
prepared to legislare an allocanon methed for FY2001,

Secand, there should be a Congressional sudit of the BIA's Transporanon
Program. An independent analysis of the way the Bureau allocates and spends IRR
maoney would, in the long run, help the Buresu, the mbes, and Congress make 11 & more
efficient program, mare finely tuned 1o the needs of Indian people. In my view, the
Bureay has misdirected funds that are appropriated 1o meet the ransporfanon needs of
tribes, 1o meet the needs of the Boreau.

It is not uncommaon for paricular Areas to ful to obligate all of the limuted
funding aveilable 1o them and for projects to pake years and years 10 be completed. The
BlA Transporiagion Department is the last of the old-time B1A fiefdoms. For other Bla
programs, PL 93-638 contracting end in pamicular self-governance compacting have
brought greater accountability, and much more access o information  Tribal contracting
of roads projects 15 shll relatively new, and the Bureau simply refused 1o allow
compacing until this year

Ome of the more frustranng aspects of dealing with the BLA roads program is that
getting clear information can be slmost impossible-even our Area Office has difficulry
gening information from Ceatral Office. [ have pages of comrespondence fram Juncau 1o
BIADOT requesting, unsaccessfully, a clear explanation of how roads maintcnance
money is allocated. An audi would bring the light of day 1o this program.

Third, I believe Congress should seriously consider transferring the catire IRR
program 1o the Federal Highweys Admimismation. Thas would have to be done carefully
o preserve mibal contracting authanity. Bul transportation is the core competency of the

10
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FHWA; it i!ll'snaltht Bureau's. 1 don't make this recommendation lightly. TCC gets
slong very well with the Juncay Area, and I suspect 1t would be casier for us 1o negotiate
a contract with the Burean than it would be with & new agency. But nationally, the Bla
ronds system is a dinosayr, which shows no willingness 1o change.

Thank you again for allowing me this opporiumury to shere my thoughts today.
Congress did the right thing when it required negoriated rule-making. | hope that you
will contimue 1o exert pressure op the Burean, or teke more direct action o ensure that
IRR funds are faurly distributed and efficiently used
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SUSAN MASTEN, PRESIDENT
MNATIONAL CONGRESS OF AMERICAN INDIANS
PREPARED STATEMENT ON
INDIAN RESERVATION ROADS AND THE TRANSPORTATION EQUITY ACT OF THE
21" CENTURY (TEA-21)
TO THE SENATE COMMITTEE ON INDIAN AFFAIRS

OCTOBER 20, 1999
I. INTRODUCTION

Good morning Chairman Campbell, Vice Chairman Inouye, and distinguished members of
the Senate Committee on Indian Affairs. | am Susan Masten, President of the National
Congress of American Indians (WCAI), the oldest and largest Indian advocacy organization
in the United States, and Chairperson of the Yurok Tribe located in the State of California.
©On behalf of the NCAL | would like to thank you for this opportunity to submit, for the
Oxctober 20, 1999, hearing record, this statement on Indian reservation roads and the
Transportation Equity Act of the 21" Century (TEA-21),

Il. BACKGROUND

Funding for the Indian Reservation Road (IRR) program, which funds the construction and
maintenance of public roads that provide access to and within Indian reservations, Indian
trust lands, restricted Indian land and Alaska Mative villages, is of oritical importance to
Indian Country. On average, only $500 per mile and in some cases as little as $80 per mile
is available for Indian roads maintenance. In comparison, an average of $2,200 is spent on
maintaining other federal roads, and an average of between $2,500 and $4,00 per mile is
spent by states. The Bureaw of Indian Affairs (BIA) has only been appropriated $25 million a
year for maintenance of all reservation roads in the United States. As a result of insufficient
funding, many roads in Indian communities are not sufficiently maintained and most have to
be shut down during the winter or become impassable during other times throughout the
year. The overall health and economic viability of tribal communities is negatively affected
by these deteriorating road systems.

There is an enormous need for the advancement of transportation infrastructure on indian
reservations throughout this country, especially given the fact that nearly 66 percent (66%)
of the roads serving Indian communities are unpaved. These dirt or clay roads are
occasionally covered with gravel, ungraded and typically found in a washboard and deeply
rutted condition. On many reservations, the roads regularly turn to mud or wash out in
spring and fall rains, forcing people in these areas to walk for miles 1o get to their homes.
Also these conditions typically disrupt emergency, health care, and law enforcement
services, as well as make it difficult to obtain heating fuel, food, water, and general
commerce,

Page 1
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Any comparison of Indian roads to the rest of America’s roads reveals a chronic inequity in
the allocation of TEA-21 funds to the Indian Reservation Roads program. Indian reservation
roads make up 2.63 percent (2.63%) of all existing roads on the federal-aid highway system;
yet, Indian reservation roads have historically received less than 1 percent (1%) of the aid
provided under transportation funding initiatives,

M. Chairman, as you are well aware, Indian reservations have a 31 percent (31%) poverty
rate— the highest poverty rate in America. Furthermore, Indian unemployment is six times
the national average and Indian health, education and income statistics are the worst in the
country. With the implementation of welfare reform well underway, tribal government
leaders are taking up the challenge of creating jobs and spurring tribal economies.
Howewver, this eritical work cannot be accomplished if transportation infrastructure in Indian
Country is allowed 1o remain in its current deplorable condition. Clearly, the funding
allocation to Indian reservation roads must be dramatically increased,

1l TEA-21's “OBLIGATION LIMITATION"

During the reautharization of the Intermodel Surface Transportation Efficiency Act (ISTEA),
MNCAl and tribal governments fought hard to increase funding for Indian reservation roads
and bridges. Our overall efforts resulted in an $84 million a year increase in the IRR
program under TEA-21, the new reauthorization law. Unfortunately, this increase is far less
tham what is needed to address the dreadful conditions on Indian reservations. While Indian
country did receive this important increase under TEA-21, a new cut was imposed on IRR
funding that was never seen before. TEA-21 for the first time extended the “obligation
limitation” to the Indian roads allocation, resulting in a loss of about $25 million of the $225
million we were promised for FY98, and about $32 million of the $275 million we were
promised in FY99, Tribes stand to lose even more in FY2000.

Under the obligation limitation, the Federal Highway Administration (FHWA) is required by
TEA-21 to withhold a certain percentage of the total IRR obligation authority amount at the
beginnning of each fiscal year to be redistributed near the end of that fiscal year to recipients
with projects that are immediately ready for funding. However, in expanding the obligation
authority withholding provision to the Indian roads allocation, TEA-21 failed to expand the
redistribution authority to include Indian tribes. As a result, tribes are barred from sharing in
the year end redistribution; thus, money authorized and appropriated for tribal roads is
diverted to states. Obwiously, our member tribes view this as unfair treatment. Therefore,
MCA feels that if any funds are withheld from the IRR allocation, they should be
redistributed back to the IRR program.

In years past, IRR funds were exempt from the obligation limitation, making 100% of the
authorized contract authority amount available at the beginning of each year. Clearly, in
passing TEA-21, Congress has contradicted its proclaimed support for IRR through the
application of the obligation limitation to the IRR program. Since the obligation limitation

Page 2
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provision now withholds funds from tribes and states, but redistributed the withheld junds
gnly to the states, a legislative change is necessary to exempt IRR program funds from the
obligation limitation withholding, MCAI asks that this oblligation limitation be removed and
IRR funding restored to the 100% level as soon as possible through an amendment to TEA-
21(5ee Antached NCAI Resolution #VAN-93-070 and proposed amendment language).

I¥. FURTHER INEQLITIES IN ALLOCATING NATIONAL HIGHWAY FUNDS

MCAl is also concerned with how Congress and the Administration distributes the overall
national highway trust funds. When TEA-21 was being debated, it was recognized that
Indian reservation roads make up 2.63% of all existing roads eligible for TEA-21 funding.
However, under TEA-21 Indian tribes receive less than 1% of TEA-21 funding for thase
roads. If ribes were to receive their full pro-rata share of the billions included in TEA-21,
Indian reservations would have received $4.7 billion instead of the $1.6 billion over the six-
year period covered under TEA-21. Mr. Chairman, your assistance in increasing the
national allocation to Indian country would be very much appreciated.

Also, the 1% sel aside that amounted to about $13 million in additional funding for Indian
bridge rehabilitation and replacement in ISTEA was removed from TEA-21 and Indian bridge
funding now must come out of the IRR funding. The loss of this extra $13 million in
highway bridges set aside funding results in a net loss to the IRR program of $39 million,
While we are grateful for the increases in funding under TEA-21, the obligation limitation,
the loss of the bridge set aside funding, and other net losses has resulted in a mere $12.4
million increase to the IRR construction program. Such a small increase is unacceptable in
light of the current need in Indian country. Mr. Chairman, the Commitiee's assistance in
correcting these critical shartfalls would also be appreciated,

¥. CONCLUSION

Mr. Chairman, efficient roads are vital to most aspects of life on Indian lands including
activities such as economic development, attending school, obtaining health care, and
transporting people from welfare 1o work. During recent deliberations over the FY2000
transportation spending bill, Senator Domenici served as a strong advocate in calling for the
full $289.5 million in funding for the IRR program despite the obligation limitations imposed
under TEA-21, However, while the Senator's efforts were applauded by Indian country,
MNCAI feels that TEA-21 should be amended to ensure that the IRR program is fully funded
every year. Furthermore, NCAIl would ask that the Committee fully consider the tesitomy
provide by iribal leaders during this hearing. Their observations and suggestions with regard
to the Negotiated Rulemaking Committee mandated by TEA-21 and the BIA's
implementation of the Pub. L. 93-638 provisions of TEA-21 are reflective of many of the
concerns raised by our member tribes. Mr. Chairman, thank you once again for this
opporiunity to provide this statement,
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MATIOMAL CONGRESS OF AMERICAN INDIANS

THE NATIONAL CONGRESS OF
AMERICAN INDIANS

RESOLUTION # VAN-99-070

Title: Recommending Removal of the Obligational Ceiling
Limitation Requirement for the Indian Reservation Roads
Program From The FY2000 and Subsequent Department of
Transportation Appropriations Acts

WHEREAS, we, the members of the National Congress of American
Indians of the United States, invoking the divine blessing of the Creator wpon our
efforts and purposes, in order to preserve for curselves and our descendants the
inherent sovereign rights of our Indian nations, all rights secured under Indian
treatics and agreements with the United States, and all other rights and beoefits to
which we are entitled under the laws and Constitution of the United States to
enlighten the public toward a better understanding of the Indian people, to preserve
Indian cultira] values, and otherwise promote the welfare of the Indian people, do
hereby establish and submit the following resolution; and

WHEREAS, the National Congress of American Indians (MCAT) is the
oldest and largest national Indian organization, established in 1944 and comprised
of representatives of and advocates for national, regional, and local Tribal concerns;
and

WHEREAS, the health, safety, welfare, education, economic and
employment opportunity, and preservation of cultural and natural resources mre
primary goals and objectives of NCAL

WHEREAS, transportation impacts virtually every aspect of & community
such as econamic development, education, healthcare, travel, tourism, planning, land
use and employment opportunities; and

WHEREAS, the Affiliated Tribes of Morthwest Indians is aware that the
Transportation Equity Act for the 21" Centary (TEA-21) has been signed into law by
the 1.5, President and limits the obligation of Indian Reservation Road (IRR)
funding to 90%%; and

1301 Connscticsl Avewnse NW, Salve 300, Wiabiagion, DC 20008 102480 7787 fax 300488 TTRT
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NCAI 1999 MID-YEAR SESSION RESOLUTION # 99-070

WHEREAS, the obligation ceiling limitation thus far has eliminated over $58 million from
the [RE program, which will lose another $31 million if the limitation is not removed in the FY 2000

WHEREAS, this limitation is inconsistent with all prior transportation acts, and seriously
impacts the ability of Indian Tribes and the Bureaw of Indian Affairs to provide the American Indian
people with safe and decent access 1o health care, education, employment, tourism, and econgmic
development.

NOW THEREFORE BE IT RESOLVED, that NCAI does hereby draft a Technical
Amendment in consultation with tribes and advocate for its' passage with the U.S. Congress 1o
remove the obligation limitation contained in TEA-21 for Transportation Appropriations Acts.

CERTIFICATION

The foregoing resolution was adopted at the 1999 Mid-Year Session of the National Congress of
American Indians, held at the Vancouver Trade and Convention Center, in Vancouver, British
Columbia, Canada on July 20-23, 1999 with a quorum present.

ATTEST:
Lela K.ululh,.ﬁe?ur&"i-u Secretary

Adopted by the General Assembly during the 1999 Mid-Year Session held at the Vancouver Trade
and Convention Center in Vancouver, British Columbia, Canada on July 20-23, 1999,

PAGE 2
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Proposed Tribal Amendment to TEA-21, P.L. 105-178, as amended by P.L. 105-206
At the appropriate place, insest:
SEC. 1. SHORT TITLE

This Act may be cited as the “TEA 21 Technical
Amendments Act®,

SEC. 2. TECHNICAL AMENDMENT.

“Section 1102(b) of the Transportation Equity Act for the 21*
Century is amended —

{a) in paragraph (7) by striking “and* after
the semi-colan;

(b} in paragraph (8) by striking *.” and
inserting in its place *; and”; and

{c) by adding a new paragraph at the end
thereaf — *(9) under section 1101{a)iB)A) of this
Act.”

Purpose and effect of technical amendment,

Indian reservation roads and bridges are some of the worst in the Nation. Many Mative
American communities are connected to vital centers for health care, jobs, education, goods and
services only via unpaved and weather-compromised roads. Individual Indians in remote
reservations typically ravel long distances by car, and consequently pay a disproportionately
higher share of the federal fual taxes that support the Highway Trust Fund.

In FY 1998, TEA-21 allocated $225 million for Indian reservation roads, But for the first
time, an obligation limitation was imposed an the Indian reservation roads account, resulting in
$24.17 million of this $225 million being diverted to non-Indian communities. In FY 1999, TEA-
21 allocated $275 million for Indian reservation roads and bridges. $31.7 million of this $275
million was diverted o non-indian communities because of the obligation limitation requirement.

The proposed technical provision would amend TEA-21 1o add the Indian reservation
roads and bridges program to the list of programs which are statutorily excluded from the
abligation limitation for the duration of TEA-21. It would have the effect of providing 1o Indian
reservation roads and bridges the full amount of FY 2000 funds ($275 million) allocated 1o Native
American communities under TEA-21 as Congress originally intended.
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TESTIMONY OF Rack Craek Dutray
CHARLES W, MURPHY, CHAIRMAN Farren Loy Chisa
STANDING ROCK S10UX TRIBE Letle Eagle Snrens

BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS' Randal Whils b

OVERSIGHT HEARING ON THE S————

INIMAN RESERVATION ROADS PROGRAM AND
THE TRANSPORTATION EQUITY ACT FOR THE 21st CENTURY
OCTOBER 10, 1999

L. Introduction

lam Charles W, Murphy, Chairman ol the Standing Rock Sioux Tribe  [would hke to thank
tha Commuttee for the opportumty io submil ths testimony on behall" of the Tribe. The Standing
Rock Reservation consasts of mare than 847,000 scres in the States of North Dakots and Soath
Dakota and a population of almast 9,000 people.

The Tribe has four mam concerns that we woald like 1o hghlight and wrge Congressicnal

action
*

Obligation Lumtation The Trbe wrges the Commutiee to work to ensct techmical
amendments to TEA-21 to comect the obligaton hmatstion problem. Indisn inbes
lost roughly $23 million i FY 1998 and roughly $32 million from their FY 1599
allocabion. Millons more will be lost 1n FY 2000 and im the following vears if 1his
1 nat cormected

Highway Safety Highway Safiety is the Trbe's highest pnonty, The Tnbe srongly
belveves that preventative highway safety asctivites are eniscal to saving our tnbal
members' lives  As you know, death as a result of aomobile crashes 15 one of the
haghest causes of mortahty in Indian country, A significant number of ihese fatalises
and injurics are directly related to the ternble conditions of our roads. Adduonal
resources must be directod st highway safely programs.

Eupding Dyenbuten. The answer to the severe underfunding of some tnbal
programs is nol (o take money away from an already underfunded program, whose
needs are also not being met. The answer 8 to bang up the level of funding for those
tribes that are facing severe underfunding. However, Congress must ensure that the
exmsting funding levels for tribal [RR programs are mot reduced

MO BOX O = FORT YATES, MORTH DAKOTA 58538
IHOME PR -B34-T200 or P01 -E5-T200 « FAN M01-E54- 7100
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¢  FHWA Assumption of the [RR Program. The Standing Rock Sioux Tribe opposes
moving the IRR program to the FHWA. The BIA Roads program has the ability and
the expertise to administer the [RR. program. A transition to another federal agency
would not improve what we view as bureaucratic problems that would be a part of
any federal agencies” oversight of this program. The solution is for Congress to be
vigilant in its oversight of this program and ensure that the BIA carries out its
ohligations as required by law,

II. Additional Discussion
A.  Overwhelming Need

The IRR road system consists of more than 50,000 road miles. Nearly everyone agrees this
figure is significantly understated because of the lack of an updated and adequate IRR roads
inventory system. However, even using this admittedly low figure, it is estimated that tribal roads
constitute 2.63% of all public roads eligible for TEA-21 funding. Yet, the [RR program receives less
than 1% of TEA-21 funds for its entire operation, whether for transportation planning, road design,
road construction or simple administration of the [RR. program.

IRR maintenance funding is as bad, if not worse, than the IRR construction funding situation.
The BIA receives only $25.5 million per vear for IRR road maintenance. Mr. Robert Baracker,
testifying for the BLA, noted that this figure works out to be less than $500 per year for each mile of
BlA-owned road, compared to $4,000 to $5,000 per mile of road spent annually by most state
transportation departments to maintain state roads. The BIA estimates that $100 million per year
is needed to maintain BIA owned roads adequately. Increased funding for IRE road maintenance
is not only the farr thing to do. It is the semare thing to do. It is not difficult to recognize that it is
unwise to spend millions of dollars in federal funds to construct IRR roads and bridges only to see
them fall into disrepair and lose vears of useful life due to a lack of adequate maintenance, The
current $25.5 million dollar appropriation for IRR. road maintenance must be increased,

B. Obligation Limitation and Bridge Set-Aside

Congress must amend TEA-21 to correct the obligation limitation applicability to the IRR
Program. While TEA-21 increased the authorized federal funding for the IRR program from $190
million per vear to $275 million per year, it also made “obligation limitation® applicable to IRR
funds for the first time.

Briefly, the “obligation limitation™ requires the FHW A to withhold a certain percentage of
FHW A program funds suthorized to be spent from the Federal Highway Trust Fund so that they can
be redistributed to high priority FHWA projects or eligible program participants at the end of the
fiscal vear. Some federal highway programs, such as the Emergency Relief Program and the
Minimum Guarantes Program, are statutonly exempt from this process. Unfortunately, TEA-21 did
not continue the IRR program’s traditional exemption from the obligation limitation. By all

2
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accounis, this highly significant and costly change to the [RR program was not a deliberate policy
choice by Congress; rather, it was a simple drafting oversight. Compounding this error, TEA-21
does not include Indian tribes among the list of FHWA program participants eligible to receive
redistributed highway fimds withheld under the obligation limitation.

Additionally, TEA-21 eliminated the state pass through program for reservation bridges, and
rolled the Indian Bridges funding into the [RR. program. Prior to the enactment of TEA-21, tribes
were receiving $13 million to address their bridge needs through the State pass through program.

Thus, while it appears that the [RR authonization level was increased by 585 million per year, it was,
in fact, increased by only $72 million, because 513 million of the increase was already available 1o
tribes under the other program.

Moreover, because of the cbligation limitation, the total increase for the [RR program is
actually only 540 million a year. Thus, it is eritical that the Committee work 1o enact technical
amendments to TEA-21 to correct these critical funding issues.

C.  TEA-21 Negotiated Rulemaking Committee

We strongly support the TEA-21 Negotiated Rulemaking process. Mr. Pete Red Tomahawk,
the Tribe's Tribal Transporiation Director, serves as a Tribal Co-Chair on this important committee.
While it took the BLA ten months to convene the first negotiated rulemaking meeting, since that time
the Committee has made significant progress towards its final goals. We have been impressed with
the level of knowledge of the tribal leadership and the willingness of tribal governments to offer the
services of their program staff to provide critical technical assistance to the Commitiee. We have
also been impressed by the commitment of the tribal leadership to this process and to improving
tribal transportation programs. The Committee has held meetings in every region of the country and
heard from numerous tribal leaders who traveled using their own scarce resources to be a part of the
process. This is a testament of tribal government support for this process.

. Administrative Funds

We appreciate Chairman Campbell’s request for a GAO study of the BIA's use of the 6%
administrative fumds and inquiring into the BIA"s statutory authority to deduct additional “projected
related” costs to manage the IRR program. How the BLA uses these funds and whether they ane
being used to the benefit of tribal roads programs is of significant concem to the Standing Rock
Sioux Tribe.

HI.  Conclusicn
On behalf of the Standing Rock Sioux Tribe, [ would like to thank you for the opportunity

to provide this testimony on this important issue. We look forward 1o working with the Senate
Committee on Indian Affairs to identify and address the transportation needs of all Indian tribes.
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CROW TRIBAL COUNCIL

PO Box 158
Crow Agency, Montana 55022
[406) 638-2601

CLARA NOMEE, MADAM CHAIRMAN

HISEFH FICKETT, VICE-CHAIRMAN

DFENNIS BIG HAIR, SECRETARY

CORNELIUS LITTLE LIGHT, VICE-SECRETARY

Crow Cananiny
October 26, 1999

BEN NIGHTHORSE CAMPBRELL, CHAIRMAN
UNITED STATES SENATE

COMMITTEE ON INDIAN AFFAIRS

HART SENATE OFFICE BUILDING, ROOM 538
WASHINGTON, ILC,  2020:510-6450

RE: [ N RESERVATION ROADS AND THE RTATI
EQUITY ACT OF THE 21" CENTURY
EA-21

DEAR SENATOR NIGHTHORSE CAMPBELL:

FOLLOWING 15 THE STATEMENT OF THE CROW TRIBE, CROW
AGENCY, MONTANA:

STATEMENT OF THE CROW TRIBE REGARDING THE INDIAN
ERVATION ROADS AND THE TRANSPORTATION EQUITY
ACT OF THE 21" CENTURY (TEA-21

The Crow Indian Reservation, a federally recognized rural reservation is
located on 2.6 million acres of land in Southeastern Montana, Primarily
located in Big Hom County, which has no urban population and has 20,000
inhabitants or more. The reservation is home to approximately 7,153 Tribal
members. There are basically six districts where primarily residents reside;
Wyola, Lodge Grass, Crow Agency, Big Hom, Pryor and Black Lodge.
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The BLA, IRR inventory for the Crow reservation resulted in a total of 768.1 /,
miles. This total does not include 20.0 miles of various classes of proposed o
roads. Of this total, 516.4 are on the BIA system, 137.0 are on the State
Highway system, and 114.7 miles are on the County system.

The Crow Tribe, in cooperation with the Bureau of Indian Affairs, has
determined which roads should be in the BIA Indian Reservation Road (IRR)
Inventory. The overall result of the inventory mileage by surface type for
Phase 1 at the Crow Reservation is 771.1 total miles in the BIA, IRR
Inventory. There are 516.4 miles on the BIA Road System. Of these, 102.4
miles are paved, 48.3 miles are gravel, 120.2 miles are grade and drain and
245.5 miles are unimproved.

As you can see, the Crow Tribe has made some accomplishments on the

-reservation. Employment on the reservation of Tribal members is very
imporiant as there is a very high unemployment rate. The BIA helps some in
this area by using Force Account Construction using qualified Tribal
members.  During construction season, approximately 27 people are
employed at a rate of average $20 per hour with 40 hour weeks.

Our Federal share of the TEA-21 allocation is severely cut back by the
impact of the Obligation Limitation imposed by Congress. It is firmly
believed that the Obligation Limitation should be seriously looked at by
Congress and the Indian Reservation Roads should not fall under this
limitation. We believe that the Trust Responsibility to American Indians
should fall into this category whereby we should not be responsible for the
debt the United States falls into. Our Reservations are the most neglected and
poor in the United States and being the first citizens of the land we should be
first in receiving priority assistance. Our roads and private lanes are in dire
need of improvement. Our sick and elderly, need to have good reasonable
access to receive medical, educational and food provisions.

The Crow Tribe realizes that the final Federal Regulations upon approval by
Congress will be the Law. We, the Crow Tribe, request that Congress
seriously look at the impact of the Obligation Limitation has on IRR Funding.
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The Monlanaufw:,rnmmé Tribal Chairmen's Association, of which the Crow
Tribe is a member has issued resolutions and a copy is being attached which
address the Large land based and large population tribes in Montana and
Wyoming interests.

The Crow Tribe extends their appreciation to the Senate Committee on Indian
Affairs, who ensures the best interests of the American Indian people of the
United States. We feel sure that you will take into account all Tribal
Comments and support us in our needs and recommendations.

Sincerely,

Clara Nomee
Crow Tribal Chairman

Enclosures
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@ Montana-Wyoming Tribal Leaders Council

107 Morth Broadwany. Saie BR-2, Billings. MT 391001551
Phaone (406) 153-2550 Fax (406) 254-6353 WRW hatp Mide wip net

Resolution: 99-

A RESOLUTION IN SUPPORT OF THE ELIMINATION OF THE “OBLIGATION LIMITATION™
FOR THE INDIAN RESERVATION ROADS FROGRAM IN TEA 21

WHEREAS, The Montana-Wyoming Tribal Leaders Council (MWTLC) has been created for the expressed
purpase of providing the Federally Recognized Tribes of Montana and Wyoming with a unified and
collective organization and voice to address common issues concemning Indian people and Tribal
Governments and 1o pursue resolutions pertaining to those concemns; and,

WHEREAS, the Montana-Wyoming Tribal Leaders Council is aware that the Transportation Equity Act for
the 21" Century (TEA-21) has been signed into law by the U5, President and subject the Indian Reservation
Roads (IRR) funding to an obligation limitation established annually in the Depanment of Transponation
appropriations bill; and,

WHEREAS, the Obligation Limitstion thus far has eliminated over $58 Million from the IRR, program and
will reduce it by an additional $32 Million if the limitation is not removed in the FY-2000 appropristions act;
and,

WHEREAS, this limitation will further reduce the IRR Program by an additional $90 million if not removed
in fiscal years 2002 and 2003; and

WHEREAS, this limitation is inconsistent with all prior Transpontation Acts and seriously impacts the
ability of Indian Tribes and the Bureau of Indian Affairs 1o provide American Indian people with safe and
decent nccess to health care, education, employment, tourism, and economic development; now,
THEREFORE BE IT RESOLVED that the Montana-Wyoming Tribal Leaders Council hereby requests the

U5, Congress and U.5. Senate remove the obligational limitation contained in TEA-21 for the IRR program
in its deliberations for the FY 2000 and subsequent Depariment of Transportation Appropriations Acts,

CERTIFICATION

I, the undersigned, as Chairman of the Montana-Wyoming Tribal Leaders Council certify that the forgoing
resolution wis duly presented and passed by a volz af 8 for; 0 opposed; and 0 not voting, at a regularly called
and duly cenvened meeting of the Council heldthis 19™of Augast, TYo%:
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Resoluthon: 99-___

A RESOLUTION IN SUPPORT OF A RECOMMENDATION OF THE DISTRIBUTION
FUNDING FORMULA FOR TEA-21

WHEREAS, The Montana-Wyoming Tribal Leaders Council (MWTLC) has been created for the
expressed purposs of providing the Federally Recognized Tribes of Montana and Wyoming with a unified
and collective onganization and voice to address common issues concemning Indian people and Tribal
Governments and 0 pursue resolutions pertaining to those concems; and,

WHEREAS, the Transportation Equity Act for the 21 Century (TEA-21) has provided only a modest
increase in Indian Reservation Road funding after the reductions of about 530 Million for obligation
lirndtation and the $13 Million for the bridge progmm, leaving about 3217 Million available for distribution
to Indian Tribes; and,

WHEREAS, the Indian Reservation Roads {IRR) Megotiated Rulemaking Committes has been chasged
with the task of developing a new distribution formula for the IRR funds; and,

WHEREAS, many issues need to be taken into consideration in order for a fair and equitable distribution
miethod (1o be developed) such as a clearly defined road systems with specific criteria which determines
how the road system will be established, which roads it will include and how the system will be maintained
end updated and rosds must be inventoried to determine and relative need and the inventory must be

WHEREAS, developing a new distribution formula is going to be a time consuming and difficult task
given that each Indian Tribe has its own needs and are st varying stages of their transportation improvement
system; and

WHEREAS, an option for the IRR Negotiated Rulemaking Committee is to frecze the distribution funding
formula allocation 1o each Area at the 1999 funding level for fiscal year 2000 through 2003; and,

WHEREAS, this would provide an opportunity for each Ares o continue & variable construction program
and would avoid pitting Tribe against Tribe and this would allow the Negotisted Rulemaking Commities to
develop a new formuls and openness, faimess, and without being constrained by pressure from their
constituents to increase funding levels for their specific area; now,

THEREFORE BE IT RESOLVED that the Montana-Wyoming Tribal Leaders Council supports the
recommendation to freeze the distribution funding formuls for the Indian Reservation Roads Program to
each Area at the FY 1999 funding level for fiscal years 2000 through 2003 so the Negotisted Rulemaking
Committee can develop a fair and equitable formula for all Tribes and reservations.
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Resolution 99
Fage 2
CERTIFICATION
1, the undersigned, as Chairman of the MMMTMMMMMHM

resalution was duly presented and passed by & voteof P d 0 pot woting, i & regularly

called and duly convened meeting of the Coun
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n. MT-WY Tribal Leaders Councll
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COMMENTS OF
SAMUEL N. PENNEY

CHAIRMAN, NEZ PERCE TRIBAL EXECUTIVE COMMITTEE
NEZ PERCE TRIBE

ON
INDIAN RESERVATION ROADS AND THE TRANSPORTATION EQUITY ACT
IN THE 21™ CENTURY (TEA-21)

On behalf of the Nex Perce Tribe, [ would like to thank the Senste Committes on Indian
Affuirs for this opportunity to provide comments on TEA-21, the Negotisted Rulemaking process
and its impartance to transportation programs for Indian people.

As you have heard from others, the Funding Formula Workgroup of the Negotisted
Rulemaking Committee has been unsble to reach consensus on the fairest way to distribute funds
under the Indian Reservation Roads program.  Smaller tribes, such as the Nex Peroe, believe that
it is crucial that a new formula provide a more equitable distribution of available funds. The
current formula is weighted towards funding for large tribes with an existing BIA road
infrastructure, and the Nex Perce as well as many other smaller tribes have been left out ss a
result.

We also would fike to point out that TEA funding may-—and should—be used for
transportation assistance for immediate and long range transportation needs, not just for road
construction and maintenance. In the Nez Tribe our transportation department hopes to use funds
for public transit programs, for scenic byways, for rail-to-trail projects, smong others. It is
important, &8 we enter the next millennium, to view transportation funding as & means for much
more than road and bridge construction but as a means 1o enhance the quality of fife, safity,
health, education and economic development for the Mez Perce people. Unfortunately, the BIA
has often directed the funding only for upgrading its roads, even though we can find many other
effective and creative uses for this money in support of all modes of transportation.

The Nez Perce Tribe would also like to point out that substantial administrative overhead
costs to the TEA program could be saved by maintsining these finds af the foderal level and
having Tribes apply directly to the federal program for funding, rather than routing the money to
the states where additionsl overhead costs are charged to the funding amounts.

One particularly important need of the Nez Perce Tribe is for funding to support

transportation The MNex Perce Tribe has received only & small amount of

Page l of 2
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amount was inadequate for the job. A Nez Perce Tribe Transportation Plan should have been
updated every five years by the BIA, but our last transportation and road imventory was
completed in 1988, Twelve years without an inventory has left us with a huge updating task.
Additionally, a national road inventory should be completed in order for all tribes’ nesds to be
clearly documented and TEA-21 funds applied appropriately.

The BIA's use of its 6 percent management funds”™ from the IRR. budget also has caused
concern on our reservation. We would like to see a full accounting by the BIA of what
management activities this money supports. If a tribe assumes a management role ina
transportation project, the tribe should receive this money for its management activities. It is our
experience that, even though & tribe may take management responsibility for a project, it does not
necessarily receive the management funds it needs to carry out that responsibility.

The Nez Perce Tribe would like to see some portion of TEA 21 funding set aside for the
needs of small tribes, Given the significant inequities in past funding—because of the current
formula—small tribes have been unable to construct and maintain a badly-needed infrastructure of
roads and bridges. A set aside would help to address this ongoing problem, and to help make up
for years of extremely limited funding-or no funding at all-for small tribes.

Section 1102 of TEA-21 requires thai approximately 10 percent of the Federal Lands
Highways Program is redistributed to states for surface transportation projects. Holding back this
so-called “Obligation Limitation™ money for states deprives the [RR. budget of significant funds
which are desperately needed by Indian tribes. Last year alone, $32 million was removed from the
[RR budget, which in total was only $275 million. The Nez Perce Tribe urges elimination of the
“Obligation Limitation™ set-off for states. Obligated monies should go to tribes and their
transportation departments, not sent to the state or the BIA for decisions on how those fund
should be sent,

Another major concern for the tribe is a lack of funding for bridges, due in part to the
Federal Highway Administration's failure to distribute Bridge Replacement finding. The FHWA
has withheld 313 million last year and apparently will withhold the same amount this year,
amounting to $26 million which tribes could use o repair and replace dilapidated and even
dangerous bridges. It is unconscionable to allow this fund 10 build up when there are so many
obvious and critical needs for it.

The Mez Perce Tribe appreciates this opportunity to voice its concerns sbout TEA-21,
negotisted rulemaking, and other issues related to federal funding of roads and bridges on Indian
reservations. The Tribe urges this Committee to take all appropriste steps to assure that & more
equitable funding formuls is devised, that some set aside funds are made available to smaller
Replacement money is immediately made availsble to tribes. Thank you for your sttention to
these important matters.

Page2of 2
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TESTIMONY OF DUANE JIM RAY, PRESIDENT OF
THE SENECA NATION OF INDIANS ON THE
INDIAN RESERVATION ROADS PROGRAM AND
THE TRANSPORTATION EQUITY ACT FOR THE 21st CENTURY
BEFORE THE SENATE INDIAN AFFAIRS COMMITTEE
OCTOBER 20, 1999

I am Duane Jim Ray, President of the Seneca Nation of Indians. The Seneca
Nation appreciates this opportunity to submit testimony for the record in the hearing held
on October 20 by the Senate Committee on [ndian A ffairs regarding the Indian
Reservation Road program (“IRR") and the Transportation Equity Act for the 21st
Century (“TEA-21").

The Seneca Nation is pleased that this Committee continues to seck innovative
ways to improve and strengthen the [RR: program. The safety of Seneca families, our
children and our Elders, continues to be at risk by the lack of adequate construction and
maintenance funding for our road and bridge systems. As Chairman Campbell noted
during the October 20 heaning, proper construction and maintenance of tribal roads and
bridges is an absolute prerequisite to long-term, sustained economic development in
Indian country., Tax incentives, HUB zones and job training programs cannot succeed in
fostering and strengthening business development in impoverished Indian communities if
businesses must contend with unpaved roads and unsafe bridges to provide services or
get their products to market.

Funding Equity for the IRR Program. This Committee has already received
testimony from many tribal leaders, transportation experts, the Bureau of Indian Affairs
(“BIA") and the Federal Highway Administration (“FHWA") regarding the [RR program
and TEA-21. Despite areas of disagreement, one constant fact emerges from this
testimony -- the [RR program is badly underfunded and has been for decades. Further
compounding this problem is the fact that the IRR program is unfairly funded.

The [RR program receives a disproportionately smaller share of federal dollars
than other federally funded roads. Based on available information, we know that the [RR
road system consists of more than 50,000 road miles. This figure, however, significantly
understates the number of road miles on Indian reservations, as there has not been an
updated and adequate IRR roads inventory. But even using this figure, while tribal roads
are estimated to constitute 2.63% of all public roads eligible for TEA-21 funding, the
IRR program receives less than 1% of TEA-21 funds for its gntirg operation — whether
for transportation planning, road design, road construction or simple administration of
the IRR program.
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The situation is as bad, if not worse, for [RR. maintenance funding. The BlA
receives only $25.5 million dollars per year for IRR road maintenance. As the BIA
reported, this is less than $500 per yvear for each mile of BIA-owned road. The BlA
compared this $500 figure to $4,000 to $5,000 per road mile spent annually by state
transportation departments to maintain state roads and estimated that $100 million dollars
per year is needed to maintain BLA-owned roads adequately. In fact, recent figures from
the Cornell University Roads Program place annual road maintenance funding at much
higher levels for state and local governments -- 54,900 per mile for municipal
transportation departments and £1 1,000 per mile for state transportation departments. In
contrast, the Seneca Nation receives only 524,100 in annual IRR. maintenance funding to
care for 56 miles of IRR roads on its three Reservations, only $430 per road mile.

Increased funding for [RE. road maintenance is essential. It simply makes no
sense to spend millions of dollars to construct roads and bridges only to see them fall into
disrepair and lose years of useful life due to a lack of adequate maintenance. The current
§25.5 million dollar appropriation for IRR maintenance is woefully inadequate. Without
an increase in funds for regular road maintenance, we will — in the long run - end up
spending much more to rehabilitate and replace these roads.

The lack of adequate funds for Indian Reservation roads creates a serious health
and safety problem for over 7,000 Seneca Mation tribal members. We have had
numerous traffic accidents including many serious injuries and fatalities on our
Reservations over the last several years. The unmet transportation needs on our
Allegany, Cattaraugus and Oil Spring Reservations are enormous. The Seneca Nation
has been seeking funding for some of its highest priority road construction projects for
well over a decade. Snow removal is a eritical health and safety concem in our area.
Unfortunately, the paltry maintenance funds we receive are wholly insufficient to
perform this task safely or adequately.

Compounding this problem is the fact that the Seneca Nation often has difficulty
persuading the State of New York and the local governments in our area to maintain
properly the non-BIA owned roads serving our Reservations. The State and local
govemments often choose to fund road maintenance projects closer to non-Mative areas.

Az a ribal leader who must develop and work within realistic budgets, [
understand there is not always enough money to pay for every necessary project or
program. However, the First Nations of this great country deserve, at a minimum, simple
fairness and equity in federal ransportation funding. Our tribal members contribute tax
money to the Federal Highway Trust Fund with every gallon of gas they put in their cars.
They are entitled to receive their fair share of federal ransportation dollars in retumn.
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The Sencca Nation urges Congress to increase funding for the IRRE program to, at
a minimum, 2.63% of the TEA-21 appropriation. This funding increase is necessary to
place IRR roads on the same financial footing as other public roads under TEA-21.

Obligation Limitation and the 1% Bridge Program Set Aside. There is a
measure which Congress can take immediately to help reduce the IRR funding shortfall.
We urge Congress to amend TEA-21 to comect what appears to have been two
unintended changes to the IRR program which resulted from passage of the Act.

First, TEA-21 made the so-called "obligation limitation" applicable to [RR funds
for the first time. The “obligation limitation™ requires the FHWA to withhold a centain
percentage of FHWA program funds authorized to be spent from the Federal Highway
Trust Fund so that they can be redistributed to high priority FHWA projects or eligible
program participants at the end of the fiscal year. Some federal highway programs, such
as the Emergency Relief Program and the Minimum Guarantee Program, are statutorily
exempt from this process. The IRR program has traditionally been exempted from the
obligation limitation. Unfortunately, however, TEA-21 did not continue this exemption
for the IRR program. This is a very significant and costly change to the IRR program
which - from all information -- was not a deliberate policy choice by Congress.
Compounding this error, TEA-21 does not include Indian tribes among the list of FHWA
program participants eligible to receive redistributed highway funds withheld during the
obligation limitation process.

Because of this, millions of dollars of IRR funding is now withheld from Indian
tribes and redistributed to states or other eligible recipients every year. For example, in
FY 1998, Indian tribes lost roughly $25 million from the £225 million dollar IRR
funding allocation. In FY 1999 tribes lost approximately $32 million. If this oversight is
not corrected, millions more will be lost to tribes in future yvears. The Seneca Nation
appreciates Senator Wellstone's comments at the oversight hearing which recognized
that the problem was created by Congress and must be fixed by Congress.

Second, TEA-21 eliminated the 1% funding set-aside for the Indian Bridges
program and required that future funding for the rehabilitation and replacement of
bridges in Indian country come from within the IRR program itself. The effect of this
change was a $13 million dollar funding reduction to the IRR program every year.
During the term that ISTEA was in effect, from FY 1991-1997, the Seneca Nation
directly benefitted from the Indian Bridges program because it brought critically needed
bridge construction, rehabilitation and replacement to our area. With the loss of the
Indian Bridges program, we are deeply concerned that these critically-needed bridges

will once again fall into disrepair and become unsafe.
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These two statutory changes in TEA-21 combine to result in $45 million dollars in
IRR program funding reductions on an annual basis, well over half the $85 million dollar
in annual funding increases Indian tribes thought they would receive when TEA-21 was
first enacted.

The Seneca Mation urges this Committee to work to enact technical amendments
to TEA-21 as soon as possible to restore funding for the Indian Bridge program and to
stop the diversion of IRR funds away from Indian country, where it was first intended
and is so critically needed. The Seneca Nation also calls on Congress to restore the IRR
funding lost in prior fiscal years due to these changes caused by TEA-21, as it was first
enacted.

TEA-21 Negotiated Rulemaking Committee. The Seneca Nation of Indians
fully supports the work of the TEA-21 Negotiated Rulemaking Committee. Our own
Transportation Manager, Ms. Jody Clark, ably serves as a tribal representative for the
Eastern Area on the Rulemaking Committee and also serves on the TEA-21 Policy
Workgroup. As other witnesses testified during the October 20 hearing, tribal
representatives on the Committee were greatly frustrated early on in the process, both by
the time it took for the BIA and FHWA 1o get the Committee up and running and by the
BIA’s initial reluctance to sign the rulemaking protocols. However, we are very pleased
that the Comminee is moving forward with the important tasks assigned o it by
Congress, and the Seneca Nation is committed to secing the rulemaking process
completed as fairly and as expeditiously as possible.

I understand that productive drafting of IRR. program regulations and good faith
bargaining is proceeding in most Workgroups and on most issues, 1am also aware of
three areas of significant disagreement which we wish to bring to the Committee’s
attention. I briefly address each in tum,

I. Belative Needs Funding Formula, Many witnesses have testified about the
Committee’s current difficulty in developing a new “relative needs” funding formula.
The reason the issue is so hard to resolve is plain. Indian tribes have been asked to do
the politically and practically impossible -- divide funding that is woefully inadequate to
begin with. It is simply impossible to ask elected tribal leaders to give up scarce IRR
funding to other tribes voluntarily when the unmet transportation needs of their own
tribes are 5o great.

We are certain that all tribal governments, large and small, wish to see other ribes
be in a position 1o meet the transportation needs of their people. But, as stated above, the
first and best answer to the problem is to increase IRR funding to reflect a fairer
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percentage the total TEA-21 allocation so that alf tribal govemments can do this.
Without adequate funds, no allocation among the tribes will be sufficient to meet the
needs of any tribe,

wholdwwdlya.ppmm -:-I'Gunnun Cumbell s Dctober 29, 1999 letter to the
Comptroller of the United States asking that the Government Accounting Office
(“GAD™) conduct a study accounting for the BIA's use of the 6% administrative funds
and inquiring into the BIA's statutory authority to deduct additional “projected related”
costs to manage the [RR program. The Seneca Nation has become increasingly
concemned about the amount of IRR. funds the BIA retains for [RR program management
expenses and the actual uses it makes of these funds.

Indian tribes fought hard for the statutory changes in TEA-21 precisely because
the BlA and FHWA repeatedly frustrated their efforts to enter into self-determination
contracts under the [RR program. As our attorneys have advised us, the statutory
changes in TEA-21 make clear that tribes have a right to receive an equitable share of
these 6% funds to administer their own tribal IRR. projects and programs under self-
determination contracts, if they so choose. Tribes expect both accountability from the
BIA and a fair share these 6% administrative funds. The same can be said for the
FHWA’s use of its “not to exceed 1.5%" of IRR funds to cover its own administrative
costs,

Unfortunately, BIA and FHWA negotiators on the TEA-21 Rulemaking
Committee have displayed no flexibility on the 6% issue so far in the negotiations.
Despite the clear statements in the law, the BIA has indicated no willingness to part with
any of the 6% funds. The BLA has even suggested it is entitled to continue withholding
the “project related” program management costs in addifion io the 6% funds. As
Chairman Campbell indicated in his comments to the BIA and in his October 29 letter to
the Comptroller, no statutory support exists for the BLA's position.

Chairman Campbell's request for a GAO study is a positive step toward BIA
accountability on the 6% funding issue. We would also recommend that the GAO study
be expanded to include the FHWA's use of its “1.5%" administrative funds. This
information will help the Committee, members of the TEA-21 Negotiated Rulemaking
Committee and tribal governments around the country evaluate whether the BLA and
FHWA are withholding excessive amounts of IRR funds for their own administrative
purposes.
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In addition, we seck this Commuttee’s support in convincing Assistant Secretary
Gover to change the BIA's current position on the 6% funding issue both during the
TEA-2] rulemaking process and in contract negotiations with individual tribal
governments. The presumption must be that all IRR funds are available, in the first
instance, to the Indian tribes themselves according to their own “relative need” funding
allocation. The BIA and FHWA must provide a clear and compelling reason for
withholding any IRR funds, including 6% administrative funds, from tribes wishing to
operate IRE projects or programs under contracts. All IRE funds should be made
available to tribes for contracting purposes, as required by law,

3. Advance Payment of IRR Funds. A similar problem exists with the FHWAs
recently announced position on the availability of advanced funding for tribes operating
IRR projects or programs under self-determination contracts. Tribal governments fought
hard for language in TEA-21 which makes clear that “[n]otwithstanding any other
provision of law or any interagency agreement or program guideline, manual or policy
directive,” alf IRR. funds must be made available to Indian tribes “in accordance with™
the ISDEAA. See TEA-21 section 1115,

As our attorneys advise us, Title IV of the ISDEAA requires that self-governance
compacts and annual funding agreements “shall provide for advance payments to the
tribes in the form of annual or semi-annual installments at the discretion of the tribes.” 25
U.5.C. 458cc(gh(2). The self-determination regulations also plainly require that the BLA
provide advance funding to tribes performing construction contracts on ar least a
quarterly basis. See 25 C.F.R. 900.132. In other words, quarterly advance payments are
the minimum amounts authorized by law for self-determination construction contracts,
but the BIA and contracting tribes are free to negotiate an advance payment schedule on
terms even more favorable to the tribes. We understand that several tribes around the
country have received large lump sum advance payments for [RR road construction

projects and have used these funds prudently and appropriately.

Further, it makes sense to transfer scarce [RR funds into an Indian tribe’s special
IRR program account as soon as possible so that the money can begin drawing interest,
and the tribe can better manage IRR planning, design, construction and maintenance
activities, There are already many statutory and accounting protections in place, up to
and including the threat of criminal prosecution, which would prevent a tribe from
misusing or misapplying these funds away from their intended purpose. It is contrary to
the long-standing policy of tribal self-determination for federal bureaucrats within the
BIA or FHWA to believe that tribes cannot be trusted to safeguard these funds or use
them appropriately. Self-determination and self-govemance tribes have been receiving
hump sum advance payments for years to do everything from run hospitals to operate
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housing programs, all without problems or controversy. There is nothing special or
different about the IRR. program which suggests tribes cannot be trusted to behave the
same way when building or maintaining their tribal road system. The President,
Assistant Secretary Gover and the members of Congress have all recognized that the
federal policy of tribal self-determination and self-govemnance has been the most
successful federal Indian policy in our Nation's history.

But despite Congress” plain words and the President’s clear direction to promote
tribal self-determination and sovereignty, on October 29, 1999, the Federal Lands
Highway Division in FHWA sent a letter to Assistant Secretary Gover stating that
FHWA would “continue to allow the use of advance payments in the IRR program” but
only under strict FHW A-created guidelines and procedures. The FHWA has no choice
but to “allow™ advance funding, and it has no authority to impose its own internally-
created limits on a tribe’s right to receive advance funding. The legal analysis and
conclusions expressed in this letter are flatly contrary to the statutes and regulations cited
above, and the letter itself represents a major step backward for tribal contractors and
compactors.

The timing of this letter is also truly remarkable. It was issued just a few days
after the FWHA testified at the oversight hearing and generally received praise from this
Commitiee for FHWA's faithful implementation of TEA-21. Unfortunately, the position
expressed in the letier completely ignores TEA-21's mandate that [RR funds are fully
subject to the mandates of the ISDEAA. The FWHA also testified before the Committes
that the agency was committed to working in close collaboration and cooperation with
Indian tribes and would soon be issuing a formal policy on the matter. Yet, the FWHA's
advance funding letter was created in secrecy and with absolutely no tribal consultation.
[ enclose this letter with this testimony for the Committee’s information.

Federal negotiators on the Rulemaking Committee should be striving to read
TEA-21 in a manner that favors the position taken by tribal negotiators if at all possible.
The BIA and FHWA's position concerning the availability of 6% funds and advance
funding shows that just the opposite has occurred in these instances. We are hopeful that
upon further reflection and additional legal analysis, the FHW A will shortly withdraw
from the advance funding position stated in the October 29 letter. We will continue to
look to this Committee to help tribal negotiators ensure that the BIA and FHWA
negotiators live up to the letter and spirit of TEA-21 and the ISDEAA during the TEA-
21 negotiated rulemaking process.

Seneca Nation concerns with the BIA-Eastern Area Roads Division. The
Seneca Nation has had problems working with our BIA-Eastern Area Roads Division.
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The Nation has now successfully performed several IRR construction projects under self-
determination contracts with the BIA. Unfortunately, it often feels like we have been
successful in spite of the BIA. Rather than receiving support, encouragement and
competent technical advice and assistance in performing these self-determination
contracts, the Mation’s staff has often been told incorrect information or received advice
that later proved to be false or contrary to the law, Further, BIA staff in the Eastern Area
Roads Division have often behaved in an unprofessional manner in dealing with our
staff, refusing to retumn telephone calls or behaving rudely or unresponsively during
interactions on road projects - in some instances even exhibiting a shocking lack of
concern for the safety of our people.

For example, one Eastern Arca Roads program engineer advised our
Transportation Manager of the need to complete all the Nation"s road condition ratings in
just a few weeks. When our Transportation Manager expressed concemn that the deadline
would not give her sufficient time to do a safe and proper job, the engineer told her “to
just do them from [her] desk™ because “it really doesn't matter.” We were shocked that a
BlA engineer would be so casual about a matter as essential to public health and safety as
the physical condition of our tribal road system. Of course, our Transportation Manager
ignored this advice and did the job properly, but the incident has left us very concemed
about what the Area Office does when they perform their own work on behalf of the
Indian tribes in the Eastern Area.

Another example of a problem we have experienced with the Eastern Area arises
from their implementation of the ISDEAA. The Eastern Area office developed a
“standard” contract for roads, which is deficient in several significant ways. As
mentioned above, the [SDEAA and the regulations require the BIA to create a “schedule
of advance payments” for these contracts. However, the BIA-Eastern Area Roads
Division offered us only a progress payment system in all our contracts. The ISDEAA
also requires that tribes be allowed to keep “savings™ on cost reimbursement construction
contracts to “be used to provide additional services or benefits under the contract.™ 25
U.5.C. 450j-1(a)(4). However, the cost reimbursement construction contracts offered to
the Seneca Mation all contained express provisions requiring us to pay these savings back
1o the BIA.

In fiact, in one case, the BLA “accidentally” sent us an advance payment but then
immediately demanded that we pay the money back. It later required us to pay back
$132,000 in savings as a condition of closing out the contract. These savings resulted
from the Nation's efficient performance of the construction contract. By law, we should
have been permitted to keep these saving to provide additional services under the
contract. Now that we are aware of these legal requirements, we plan to ask the BIA to
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return these funds to us. We also plan to amend our contracts so that they comply with
the law in the future,

These are just a few examples out of many where the BLA-Eastern Area Roads
Division has been negligent or has advanced its own interests at the expense of the
Seneca Nation.

We urge this Committee and Congress to support the tribes efforts 1o make the
BIA more responsive to tribal needs. We also believe that to improve the situation,
tribes should be given greater flexibility in choosing who to negotiate with in concluding
self-determination construction contracts. We are aware that some BIA Area Roads
divisions have been quite helpful and supportive of tribes performing self-determination
construction contracts. They have actually been a help not a hindrance to contracting
tribes. If it is possible, tribes should be allowed the freedom to contract with these more
helpful Roads divisions or with BIA Headquarters if they so choose. If choosing the
option of working with BIA Headquarters, the tribe's “relative need” funding allocation
could be retained by BIA Headquarters, at the direction of the tribe. By permitting these
options for tribes, the BLA Roads department would becomne more efficient and more
responsive to tribal interests.

FHWA Reassumption of the IRR Program. Several tribal witnesses testified
that Indian tribes might be better served if the [RR program was directly managed by the
FHWA. While | understand the frustration felt by these tribes in working with the BIA
on [RR matters, | am concerned that this proposal might have unintended, negative
consequences for tribes. As the “advance funding” letter indicates, the FHWA does not
always take positions that are in the best interest of Indian tribes. The quality of support
services and technical advice provided to tribes also depends greatly upon the training,
competence and individual personalities of the federal employees involved. Although
our experience working with the BIA-Eastern Area Roads Division has not been good,
we are aware of many BLA employees who are truly supportive of tribal self-
determination and have been a great asset to tribes over the vears. The BIA has much
more experience working with tribes and implementing the ISDEAA. BIA employees
are most often tnbal members themselves and are more understanding of our culture and
traditions. It is not clear to me that the FHWA would be more responsive to tribes or
more efficient in administering the IRR program. The initial costs of such a transfer
could also be quite significant.

Similar to the proposal mentioned above, the Seneca Nation instead supports an
amendment to the ISDEAA which would allow tribes 1o contract or compact for their
share of the IRR. program directly with the FHW A and the Secretary of Transportation.
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The IRR funds associated with these FHW A-administered contracts or compacts would
not be transferred to the BIA or used in calculating the BIA"s 6% administrative funds.
This change in the law would empower tribes, but it would not dictate any particular
solution to them.

Tribes should be allowed the freedom to contract or compact with BLA-Area Road
divisions, BIA Headquarter or the FHWA, as they so choose. By creating competition in
this way and by having IRR funds flow to the most efficient agencies and offices, the
BIA and FHWA would become more responsive to tribal interests and more accountable
for their own actions. This proposal will foster tribal self-determination and, like all
healthy competition, it will promote greater efficiency within both agencies.

On behalf of the Seneca Mation of Indians, [ thank the Committes for this
opportunity to provide the views of the Seneca Nation on these important transportation
matters.

32560 -10-
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The Honorabie Kevin Gover

Aszistant Secretary for Indien Affairs
U.S. Department of the Interior
Bureau of Indisn Affairs
1849 C Strect, NW.
Washington, DC 20240

Dear Mr. Gover:

“This letter is in response to Mr. LeRoy Gishi's (Chief, Division of Transportation, Bureau of
Indian Affairs (BIA)) request that we recvaluate cur position on advance payments for the
Indisn Reservation Roads (TRR) program that was defined in our July 1, 1996, letter in light of
the Transportation Equity Act for the 21 Cennury changes to the IRR. program and the
regulations issued by you for Public Law 93-638. After review and consideration of health and
safity, program oversight and delivery, we are pleased to sdvise you that we will continue o
allow the use of advance payments in the [RR. program based on Title 23, United Stales Code
(23 US.C.) 121, 124 and 201; and Public Law 93-638 sections 105(h), 108(c) model agreement
section 1(b)(6), and 403(g)X2) as outlined in this Jetrer. ‘Tide 23, U.S.C. 201 subjects the IRR
program to all provisions of 23 U.S.C. The 23 U.5.C. 121 provides for payment of construction
weork a5 provided for In the spproved plans, specifications, and estimates (PS&E) and project
agreement. Section 124 provides for advance paymen! of funds when certain conditions are
met.

Unsder two previous negotisted rulemakings with Indian tribal goveroments, you ismued
payment section 900,132 for self-determinations contracts under Title | of Public Law 93-638
and proposed section 1000.356 (NPRM., February 12, 1998) for sell-governance compacts
under Title 4 of Public Law 93-638. We evaluated their adequacy for use in the [RR program.
We also considered the two 25 Code of Federal Regulations (C.F.R.) section 900,125 and the
proposed section ] 000.223 that address construction requirements inchuding health and safety w
see if they are consistent with 23 1/.8.C. 106 and 109 and their affects on maling sdvance
payments. The 23 U.8.C. 106 contains the requirement that PS&E are preparcd for each
construction project and that a project agreement is developed based upon the approved PS&E.
The 23 U.S.C. 109 contains the requirernent that the PSAE must mest design, safety, and
comslruction standards. We did not see any major arcas of disagreement amang your regulativn
sections and our 23 [1.5.C. sections.



Since there are different advance payment provisians for self-determinanon cOnmcls, sechion
108 self-determination contrmcts or grants, and self-govemance compacts, our adsance payment
pmnmwmmwdfmﬂL hdﬁunm“twmm
requirements involving the approval of the [RR. sctivity or projects that affect advance
payments. These approval requirements are defined in 23 U.5.C. 106(a)2) and 204{2)(3) (A
copy of all referenced Title 23 sections is enclosed.)

Yoo are authorized to make advance payments using [RR funds as follows:

Title 1. Sectiog 108, Self-determination Contract or Grang

After we have approved the [RR Transpertation lmprovement Program (TIP) and you have
entered into a self-determination model 108 contract or grant with a tribal government ar
comsartium for pon-constroction activitica:

o You can make advance or hump sum payments for transportation planning as oullined
in mode! agresment section 1(b)X6).

b. You can make advance payments for the construction engineering for the [RR.
Fﬂjﬂ:ﬂ.ﬂnmﬂhﬁd{umﬁdmm Il,'hxﬂ.l.ﬂcnh: FS&E are spproved

After we have approved the [RR. TIP and you have entered into a self-determination
construction contract with a tribal yovernment or consortium:

& You can make advance payments for fransportation planning a3 outlined in
215 C.FR 900.132 A lump sum sdvince payment can be made if all of the wark i3
scheduled to be perfonmed within 90 days or the smount is less than 55,000,

b You can make advance payments for the design of the [RR project 23 outlined under
25 CFR900.132.

¢ You can make advance payments for the actual construction of the [RE. project as
ootlined under 25 C.F.R. 900,132 after the PS&E hove been approved. This means
that the cstimated construction smouxt is ot to be included in the quarterly payments
untll the PS&E is approved in sccordmnce with the appropriste [RR. stewardship
agreement. A hump sum advamcs payment can be made if all of the construction work
umﬂuhpﬂ'ﬁl‘mdﬂiha'?ﬁm
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You can make advance payments for the construction engineering for the IRR project
&3 outlined under 25 C.F.R. 900.132 after the PS&E are approved in accordance with
the appropriate [RR stewardship agreement. This means that the estimated
construction engineering amount is not to be included in the quarterly payments until
the PS&E are approved in accordance with the appropriate [RR siewardship
agreement. A lomp sum advance payment can be made iF all of the work i schedulad
to be performed within 50 days.

Title 4, Self-governance Compacts

After we have approved the TRR TIP and you have entered into an annual fanding igreement
with a tribal government or consartium:

i

b

You can made advance payments for transporwation planning as outlined in
15 C.F.R 1000356,

You can make advancs payments for the design of the [RR, project as outl ned the
under 25 C.F.R. 1000.356,

You can muke advance payments for the actual construction of the TRR project as
outlined under 25 C.F.R. 1000.356 after the PS&E are approved in accordance with

the appropriate IR stewardship agresment.

You can make advanee payments for the construction engineering for the [RR project
as outlined in the preposed 25 CF.K. 1000.356 after the PS&F are approved in
accordance with the appropriate TRR. stewardship agreemen,

In summary, the rwo regulations (25 C.F.R. 900,132 and the proposed 1000.356) and the
section 108 model agreement section 1{b)6) can be used 1o make advance or lump sum
payments a5 discusscd above as long as the two Title 23 requirements [106(a)2) and 204(a)(3)]
aremet. We hope this letter clarifies our position on advanee and lump sum payments in the
IRR program. If you have any questions, please contact Mr. Paul B Los at (202) 366-9480,

Sincerely yours,

e

Progrum Manager, Federal Lands Highway

2 Enclogures

ec: Mr. LeRoy Gishi, Chief, Division of Trassportation, BIA
Mr. Pat Pattersop, Office of the Sclicitor, ULS, Nepartment of the [ntenor



207

SUMMIT LAKE PAIUTE TRIBE
655 Anderson Street
Winnemucca, NV 89445

abart Gamw, Trial Chairmsn Laarel Gliosmman, Councll M

Written Testimony for the Senate Committee
on Indian Reservation Roads and the

Transportation Equity Act for the 215t Ceatury

The Summit Lake Paiute Tribe is located in a remote portion of Humbold: County in the upper
northwest comner of Mevada. The reservation consists of 12,573 acres or 19.6 square miles,
Although it fluctuates in size from year to year, the 500-acre lake for which the reservation is
named is located roughly in the middle of the reservation.

The majority of land adjecent 1o the reservation is managed by the Bureau of Land Management
(BLM). The Lahontan Cutthroat Trout State Mat.aral Area, a 5,027-acre conservation casement
that was transferred from Soldier Meadows Ranch to the BLM, is directly adjacent to the cast
boundary of the reservation, Another conservation area, the Sheldon National Wildlife Refuge, is
located northwest of the reservation and covers approcimately 1/2 million acres

At this time, access to the reservation is severely limited due to constantly changing weather
conditions and subsequent roadway deterioration. The resulting roadway system is unpredictable
in nature and has historically hindered permanent occupancy, as well as the maintenance and
operation of tribal facilities and fishery operations, at the Summit Lake Reservation.  The
Summit Lake Paiute Tribe is considered a small Tribe.

The reservation access during winter months and other times of the year becomes unstable. Tribal
members desire, however, to access and reside on their reservation lands, The reservation
roadway system must be improved before this goal can be accomplished.
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In addition to these Tribal concerns, the reservation road system also provides a transportation
link of regional significance. The primary route of travel from Gerlach area (through the Black
Rock Desert) (southern access) to the Denio area {northern access) and the Sheldon Mational
Wildhfe Refuge (west/ north access) runs through the reservation. As a result, the reservation
experiences hunting, tourist, and general traffic generation in addition to the Tribal traffic.

While Humboldt County is responsible for the condition of these roads and maintenance up to
reservation boundaries, the County has no jurisdiction or obligation to conduct maintenance
activities on the portions of road that travel through the reservation. Historically the BLA, and in
recent years the Summit Lake Paiute Tribe under the Indian Self-Determination Act, has been
responsible for this maintenance. Funding and g1 iority concems, however, have not allowed for
the adequate maintenance of this road system The Tribe receives only 53,300.00 per year for
roads maintenance.

Heavy snows and rainfall in 1998 & 1999 resulted in flooded reservation roads and closed the
only access route for points south and north, Travelers attempting to circumnavigate this
intersection either became stranded or begin to cut new roadways into the surrounding areas,
many of which consist of wetland habitats. The situation results in extreme environmental
degradation and safety hazards Exacerbating this safety issue is that travelers are motivated 1o
atempt passing through this flooded area, even when signed and closed to travel. By the time
travelers reach this segment of road they have ak eady traveled nearly seventy miles of gravel
roads and getting past this intersection is the only way to continue on toward either Denio or
Gerlach (Black Rock Desert)

The Tribe has recently applied for Emergency Relief for Federally Owned Roads, only after
lexrning of this program through the brochures on TEA 21. When efforts where made to request
the Bureau of Indian Affairs Roads persoanel to assist in this matter, the Tribal Chairman and
Vice Chairperson were met with disregard from the Area Roads Engineer because it was felt that
the Tribe would not qualify for this type of funding. The Tribe did, however, pursued the issue



and is working with Federal Highway in getting information together to support our ERFO
project. There has been fittle effort by the Bureau of Indian Affirs Phoenix Area office to initiate
or assist in this process.

The BLA is the primary source of funding for re-ervation roadway maintenance and construction.
and the relative needs formula. Considering the factors in the relative need formula, the Summit
Lake Paiute Tribe is currently at a great disadvantage for receiving funding because of poor
qualifiers in the relative needs formula including a low population, low average daily traffic, and
lack of transportation planning reports (identifying cost to improve estimates, updated rosd
inventories and current vehicle miles traveled data). As a result, funding for the Tribe based on
the current relative need formula has not proved adequate to date, especially for routine
maintenance, and construction dollars. The Tribe has historically received little or no funding for
road constrection. In the past twenty years, the Tribe only received funds in 1998 fora 2
percent planning grant of approximately $55,000 00 and was credited for Bureau of Indian Affairs
oversight costs for archasological work at appr.x’mately $50,000,00, unbeknownst to the Tribe
unitil recently.

As a result of the 2 percent planning grant, the provision of cost to improve estimates may
improve but other factors, such as low population and VMT will continue to hurt the Tribe's
chances for adequate funding under the current relative need formula,

The Summit Lake Paiute Tribe was fortunate in getting a representative on the Megotiated
Rulemaking Committes, however, this process is hun by the fuct that there is not sufficient dollars
in the Indian Reservation Roads program to fund the transportation need in the Mation. The
Tribe's are pitted against each other in this procest and it has become a difficult task to "cut an
already too small pie”. Change is difficult and for those tribes who are just getting their
transportation needs barely met, to add more tribe's under & new formula will only create
hardship. A new formula is needed and more funding to support it. Thank you.
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President sEverett Waller, Osage Nation

Vice President sAlfred Yazzie, Navajo Nation
Secretary/Treasarer » George Wallace, Comanche Nathon
Exccutive Director sDavid McKinney, Muscogee Creek Nation

the
Act of the 21st Cen
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On behalf of the Intertribal Transportation Association (ITA), [ am
pleased to submit the following statement on issues related to the
implementation of the Indian Reservation Roads and the Transportation
Equity Act of the 21st Century (TEA-21) programs. The ITA is a national
non-profit crganization representing Indian tribes on transportation issues at
the national level. Based in Stillwater, Oklahoma, ITA has a membership of
over 90 federally recognized tribes, representing various geographic regions
&nd both small and large tribes. It has been estimated that tribal roads
constitute 2,63 percent of all roads eligible for TEA-21 funding. Collectively
our membership represents approximately 76 percent of the entire 61,000
miles in the BIA roads inventory anmual Indian Reservation Roads funding.

The ITA organized and conducted a series of Town Hall meetings
during which the BIA and the Federal Highway Administration (FHA)
obtained information and recommendations from Indian tribes on reservation
transportation policy and needs. Many ITA members are on the TEA-21
sesgions. During the course of our administration of the town hall meetings

Hational Headquarters «2324 Weal Tth Place Sults 1
Stilhwater, DK T407T4-192T«Phone ; 405-372-0202 « Fax: 408-372-0808



211

Intertribal Transponation Association Statement
MNovember 3, 1999
Page 2

and involvement in the rulemaking sessions, the following issues have consistently
been of greatest concern to tribes.

Obligation Limitation. As Assistant Secretary Gover's Report on Tribal
Priority Allocations indicates, and as the tribes can readily attest, funding for
Indian reservation roads is woefully inadequate. You will note that the Bureau
estimates Indian reservation roads construction needs at $6.6 billion. Yet, in spite
of the efforts of some members of Congress, tribal funding under the Indian
Reservation Roads (IRR) program has lost ground under TEA-21.

First and foremost, enactment of TEA-21 made applicable to Indian Reservation Roads
funds, for the first time, the "obligation limitation,” which will result in a certain amount of funds
not being available to tribes but instead reallocated to the states. Although the obligation
limitation requires the FHA to withhold a centain percentage to be redistributed closer to the end
of the fiscal year among recipients with projects ready for funding, TEA-21 does not include
tribes among those eligible to receive such redistribution. This obligation limitation will cause
tribes 1o lose $18.3 million in FY 2000 appropriated funds.

Additionally, TEA-21 also eliminated the one percent set-aside for the Indian
Bridges program and required that funding for the rehabilitation and replacement
of bridges in Indian country come from within the IRR program. Therefore, in spite
of the hard-won general increases, the net loss for FY 2000 due to the obligation
limitation and loss of the one percent setaside is estimated at $46 million.

We respectfully request that the Committes support and work toward
ensuring that IRR funds are, once again, not subject to the obligation limitation so
that tribes may receive 100 parcent of the much needed funds provided under TEA-
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21. ITA fully supports and endorses the intent of the proposed amendment to TEA-
21 that the Red Lake Band of Chippewa Indians submitted to the Committee along
with Chairman Whitefeather’s testimony on October 20, 1999. We urge the
Commitiee to make every effort to enact this or a similar amendment as soon as
possible to stop the diversion of IRR funds away from the great needs in Indian
Country.

BIA Program Management Funds. Tribes have become increasingly concerned about the
Burcan's accountability for and the amount of IRR funds retained by the BLA for program
management costs. As you know, the Bureau is authorized to utilize up 1o six percent of the
FHA Indian roads construction funds for administration and management activitics. The BIA
has historically retained the full six percent for its use but has never reported on what these funds
are used for, The BLIA recently took a positive step towand sccountability. Approximately one
month ago the Assistant Secretary-Indian Affairs directed that an initial 50 percent of the
Program Management and Oversight funds be distributed to each region and that additional
funds will not be released until esch region submits a budget justification approved by the
Deputy Commissioner of Indian Affairs.

The steps are not sufficient, however. TTA, believes strongly that the Committes should
request the General Accounting Office conduct a study or audit of how the BIA s Area Offices
have expended the six percent management and administration funds that the Agency has
withheld for the past several years. Such a study and/or audit should also seek to determine the
method, if any, by which the BIA determines whether the total six percent should be withheld,
and the manner in which such funds are expended. This informaton will help the Committiee
and ITA’s members cvaluate whether the BIA is withholding an appropriate amount of funds and
whether they are being spent in the most effective manner possible.  In addition, cur members
firmly belicve that TEA-21 mandates the availability for contracting and compacting all
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Highway Trust Funds transferred to the BIA, and any study should require that the BIA provide
its rationale for withholding any amount of IR funds from contracting or compacting.

FHA Management of IRR Program. Several tribal representatives who
testified on October 20, 1999, expressed the view that the tribes would be better
served if the IRR program was directly managed by the FHA. Some of the reasons
for this recommendation are that, currently, the flow-through of FHA funds via the
Bureau results in less IRR dollars to the tribes (due to the six percent off the top to
the BIA for the aforementioned program management); direct management by the
FHA would likely decrease the bureancratic steps in the contracting process; and,
the FHA is "expert” in transportation matters, whereas within the Bureau
transportation is only one of many programs which the BIA oversees, ITA will
eonsult with its member tribes regarding the transfer of the IRR program to FHA
and intends to provide additional comment thereafter.

Negotiated Rulemaking Process. As other tribal witnesses testified on
October 20, 1999, tribal representatives on the rulemaking committes have been
greatly frustrated that it took eight months to get the TEA-21 negotiated
rulemaking committes up and running. More importantly, organizational and
logistical difficulties have contributed to the Rulemaking Committee not being
further along in its efforts. We are hopeful that the decision to conduct all
remaining negotiated rulemaking sessions in Albuquerque, New Mexico will aid in
having all necessary materials and data readily available to facilitate the
workgroups' efforts, and that adequate suppaort staff will be available to facilitate
the Committee's work.

On behalf of the Intertribal Transportation Association, thank you for the
opportunity to provide our views on the implementation of Indian Reservation
Roads and TEA-21. We look forward to working with you to identify and address
the trangportation needs of Indian tribes.
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ROBERT WHITENER, JR, EXECUTTVE DIRECTOR
FOR THE SQUAXIN ISLAND TRIBE
SUBMITTED TO THE
SENATE COMMITTEE ON INDIAN AFFAIRS
ON THE
OVERSIGHT HEARING ON INDIAN RESERVATION ROADS AND THE
TRANSPORTATION EQUITY ACT FOR THE 21™ CENTURY (TEA-21)

OCTOBER 10, 1999

The Squaxin Island Tribe of Washington State thanks the Senate Committee on Indizn Affairs for
the oppartunity to submit written testimony regarding the Indian Reservation Roads Program.
Summary of Testimony:

Under TEA-21, Congress required the Secretary of Interior o apply negotinted rulemaking to
establish a formuls to allocate funding among Indian tribes in fiscal year 2000 and beyond and to
issue regulations governing the Indian Reservation Roads Program. In the 16 months following
promulgation of TEA-21, the Secretary has fafled to establish & process which will lead to
meaningful negotistion, or which will ever deliver a funding formula and regulations for Indian
reservation roads. Further, It appears that this will not occur unless the Secretary is compelled to
nbide by the intent of Congress under TEA-21.

Statement of Concerns and Recommendations:

1. Fallure to establish a funding formuls and to lssue regulstions for fiscal year 2000,
The Secretary failed 1o establish a formula for fiscal year 2000 and jssue final regulations by April
1, 1999 as required by TEA-21. The Secretary now proposes to allocste funds among Indian tribes
for fiscal year 2000 in the same manner as in fiscal year 1999, Such a funding distribution is
unacceptable to the majority of Indian tribes because it is neither the product of government-to-
government negotiations with tribes nor is it based on the relative tansportation needs or the relative
sdministrative capacities of and challenges faced by various Indian tribes.

Recommendation: Until such time that the required formula and regulations are issued, require the
Secretary to st aside 25% of all funds appropriated for Indian reservation roads in fiscal yesr 2000,
Dristribute these funds as a minimum spportionment to all Indian tribes who had no allocation or
received no project obligation, excepting 2% planning, betiveen 1992 and 1999, Conceptually, this
is similar to the allocation formulas used in nearly all Highway Trust Fund distributions to state
transportation programs that guarantee s minimum base level of funding. The following proposals
which were tabled by the Rulemaking Committee embody this minimum spportionment concept
(Anached):

SQUAXIMN ISLAND TRIBE / S.E. 70 Squaxin Lane / Shelton, WA S8584 / Phone (360) 426-9781
Tribal Council (360) 426-9783 Matural Resources (360) 426-9783 Health Chinic (360) 4279006
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. Resolution Mo, 99-86 of the Squaxin Island Tribal Council dated September 23, 199%;

. Proposal for Interim Funding Formula Distribution developed and signed by & group of
Concerned Tribal Representatives to the TEA-2] Negotiated Rulemaking Committes on
Sept. 16, 1999,

. Resolution #99-67 of the Affilinted Tribes of Northwest [ndians dated September 30, 1999,

The use of the TEA-21 allocation methodology is also supported by Senator Patty Murray, in her
letter to this Committee. {Attached)

1. Federal officials seem to presume they can continue to use the fiscal year 1999 formula to
allocate funds among Indian tribes until the Secretary establishes a new formula.

There seems 1o be advocacy by some federal participants to the Rulemaking process to allocate funds
in fiscal year 2000 in exactly the same manner as in fiscal year 1999, There also seems to be the
presumption that the 1999 formula can be used indefinitely absent a consensus recommendation
from the Rulemaking Committee on a new funding formula. Senior faderal officials have stated that
the Assistant Secretary of the Interior may consider consensus recommendations from the
Rulemaking Committee for an interim formula for fiscal vear 2000. As long as federal officials and
those Tribal representatives who benefit from using the 1999 formuls consistently block attempts
to negotiate a new formule, the negotiations will likely remain stalled indefinitely.

Recommendation: Clanify the intent of Congress to federal officials and tribal representatives
regarding whether all tribes or only historic recipients are the intended beneficiaries of IRR funds
and whether continued use of the 1999 formula is acceptable. We do not believe that Congress
required these negotiations to perpetuste the paternalistic system developed by the BLA that benefits
relatively few tribes and leaves as many as 350 tribes without any funds to accomplish needed
transportation activities. Take to heart the statement of the Affiliated Tribes of Northwest [ndinns
that “the present system is not working for the majority of Indian tribes.”

3. Makeup of the Rulemaking Committes is inconsistent with the requirements of TEA-21.
In establishing a Rulemaking Committee, TEA-21 required the Secretary to “ensure that the
membership of the committee includes only representatives of the Federal Government and of
geographically diverse small, medivm, and large Indian tribes.” The Rulemaking Committee is
composed of 29 tribal representatives, 24 alternates, and federal representatives. The Secretary
selected 24 primary tribal representatives and alternates from the 43 Indian tribes whose 1999 annual
IRR allocations exceeded $1,000,000 each. These 43 tribes receive nearly 75% of all IRR
construction funding under the current system. Two-thirds of the commitiee representation was
selected from among the 94 largest tribes in the nation. Just nine representatives come from 217
Indian tribes whose allocation is under $100,000 per year. Another 183 Indian tribes receive no
allocation at all, yet they have only two representatives appointed to the Rulemaking Committee.
By loading the Rulemaking Committee with the historic recipients of IRR funding, the Secretary has
established & committee whose members for the most part have a vested interest in keeping things
as they are. Unless external pressure is focused on this process, substantive progress on a funding
allocation formula and regulations is unlikely.
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Recommendation: There arc approximately 400 tribes receiving an annual allocation of less
than $100,000 or no allocation at all; these are the under-represented tribes on the Rulemaking
Committee. Although funds arc allocated to some of these tribes, funds are seldom obligated for
projects on their reservations. One remedy may be to add representation from these tribes to the
Rulemaking Committee. More effective though, may be exerting external pressure on the parties
to negotiate. One way to exert pressure may be to *freeze” all or a portion of the Indian
reservation roads construction funding for fiscal year 2000 until establishment of a funding
formula and issuance of regulations in final form occurs,

4. The funding formuls used in 1999 was implemented under ISTEA without adequate
consultation with Indian Tribes, and its continued use is unacceptable to most tribes.
Between 1993 and 1996 the BIA changed the funding formula from one based on population, road
miles, and land area to one based on cost to improve existing roads, existing road use, and to 8 lesser
extent on population. In 1938 the BLA hired A'E Group, Inc. to lead five private firms that had
previously prepared reservation transportation plans to consult with BLA Area Road Engincers to
develop a new relative need formula. Many of the plans and associated inventories completed by
these contractors for the BIA would ultimately fall into disrepute among much of Indian Country,
Although the impacts on tribal transportation programs resulting from the formula changes were
profound, Tribal involvement in the process was minimal. The impact for FY' 1999 alone was a shift
of some $28 million with 125 Albugquerque, Portland, end Phoenix Area tribes losing 20, 30, and 40

1989 impact of 1993-1996
Changes to Relative Need Formula

BIA Area Current FYS8 RNF  Oild FY89 RNF Change % Change

Abardesn 5 18,496,126 § 20366918 ($1,870,792) -8.19%
Anadarko s 8211848 § 3,580,101 54,621,848 128.74%
Billings 1 16,973,988 § 18,059.212 ($2,085,224) -10.84%
Juneau s 16,620,802 % 5,825,791 510,804,011 185.45%
Minneapolis 35 9,800,082 $ 9,083,027 $707.055 7.78%
Muskoges $ 18,609,231 $§ 16,429,585 $2,179,646 13.27T%
Phosnix $ 20883611 § 34,050,687 ($13,967,076) -39.896%
Sacramento $ 4607228 § 4,743.482 (5§136,254) -2.8T%
Albuguerqua $ 12,985687 $ 16,293,534 ($3,307,847) -20.30%
Navajo $ 59,085,780 § 49,568,976 $9.516.814 19.20%
Portiand 5 12545047 § 18,080,615 ($5,545,568) -30.65%
Eastern 5 4131458 § 5048072 ($916,613) -18.16%
$ 203,060,000 $ 203.060,000 $0
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For the Squaxin Island Tribe, the impacts were even more extreme. Although the formuls allocation
for the Squaxin [sland Tribe totaled $360,000 under ISTEA between 1992 and 1997, the Tribe
receive only one small chip sealing project for $12,400. The formula change combined with
incorrect inventory information reduced the Tribe’s annual allocation from 380,000 in 1993 o
£12,420in 1999. Had the BIA not changed the formula and used cormect inventory data, the Tribe's
1999 allocation would have exceeded $125,000.

Recommendation: Compel the BIA to engage in good-faith negotiations in the present rulemaking
process 1o develop a new formula rather than perpetuating of the existing failed system. Provide
supplemental funding to correct inaccurate inventories for those tribes that have not had the
opportunity to participate in the IRR Program because they lacked the resources to undertake
transportation planning and generate accurate inventory information. Recognize that the Bureau of
Indian Affairs failed in its responsibility 1o assure accurate data for all tnbes in the nation.

5. Inadequate IRR Construction Funding

Indian reservation roads make up 2.63% of this nation’s public highway system; yet, less than one
percent of the annual allocations for the highway program is directed at providing transportation
assistance for Indian reservation roads. Although annual authonizations increased under TEA-21 10
$275 million from ISTEA"s $191million; there was only a slight increase in funding for ribal roads
projects. When the impacts of reductions for FHWA and BIA administration, the bndge program,
obligation limitation, and other takedowns are deducted, about 3203 million remains for [RR
transportation assistance to tribes. Under TEA-21, IRR became an allocated program with an
obligation limitation takedown of $32 million in 1999,

Recommendation: Increase the [RR program authorization to levels comparable with the states and
repeal the provision of TEA-21 that applied obligation limitation to the IRR program for the first
time. Unlike state programs, the IRR program does not recover obligation hmitation takedowns
when those funds are redistributed. A technical amendment to TEA-21 restoring the IRRE Program
from the allocated programs to the 100%-funded programs would provide additional funding 1o
address the deplorable condition of Indian reservation roads without increasing appropriations.

6. Inadequate Maintenance Funding

Meintenance funding for the IRR system averages less than $500 per mile while states are allocated
54,000 1o $5,000 per mile for road maintenance. The BIA estimates an annual need for road
maintenance at $100 million annually, but only about one quarter of that amoent is appropriated
through the Department of Interior appropriations for road maintenance, Because Indian reservation
roads are not adequately maintained, road life is reduced and reconstruction of existing roads
consumes [RR construction funding at an unacceptable rate. Although the design lifie for BLA roads
is 1010 15 years, reconstruction and resurfacing frequently occurs within seven or eight vears, On
the Squaxin [sland Reservation, many roads are approaching 25 vears of age having never received
maintenance, reconstruction, or resurfacing by the BIA.

Recommendation: Consolidate the BLA maintenance program with the IRR construction program,
but retain separate suthorization for maintenance funding similar to the IRR Bridge Program,
Increase the authorization for Indian reservation roads maintenance to $100 million.
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7. The BIA manages the most complicated allocation system of all transportation programs
distributing Highway Trust Fund moales, and it resists all change or Improvement.
Highway Trust Fund monies are allocated to states under & number of formulas employing various
combinations of population, gas tax collections, road or lane miles, and minimum apportionment.
The BIA administers a complex inventory-driven system using various arcane data sets and indexing

schemes, the impacts of which the administrators do not fully understand,

Recommendation: Consider transferring the entire [RR program to the Federal Highway
Administration. Highways and roads are FHWAs area of expertise as they have demonstrated
repeatedly in their status as lead agency for the Metlakatla project, administering the Tribal
Technical Assistance Program, and developing the Tribal Transportation Planning and Policy
Guidelines. Increasingly, FHWAs multi-modal expertise is needed to coordinate federal, tribal,
state, and local agencies in cooperative transportation projects. Under such a proposal it is
imperative that tribal compacting and contracting authority is preserved and enhanced.

LADOCUMENT TESTIMONT-21CT
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SQUAXIN ISLAND TRIBE

SQUAXIN ISLAND TRIBAL COUNCIL

WHEREAS, the Squaxin Island Tribal Council is the Governing Body of the Squaxin Island
Tribe, its members, its lands, its enterprises and its agencies by msthority of the Constitution and
Bylaws of the Squaxin [sland Tnbe, as approved and adopted by the General Body and the
Secretary of the Interior on July B, 1965; and,

WHEREAS, under the Constitution, Bylaws, and inherent sovereignty of the Tribe, the Squaxin
Island Tribal Council is charged with the duty of protecting the health, secunty, education and
general welfare of tribal members, and with protecting and managing the lands and treaty
resources and fights of the Tribe; and,

WHEREAS, the Squaxin [sland Tribal Council has been entrusted with the crestion of
ordinances and resolutions in order to fulfill their duty of proteciing the health, secunty,
education and general welfare of tribal membsers, and of protecting and managing the lands and
treaty resources of the Tribe; and,

WHEREAS, the Squaxin Island Tribal Council ks an eligible recipient of funds from the Federal
Highway Trust Fund under the BIA-administered [ndian Reservation Roads Program ([RR); and

WHEREAS, the Squaxin [sland Tribal Council did nosmnate 8 delegate, with concurmence of the
43 federally-recognived tribes from the BLA Portland Area, who was subsequently appointed by
the Secretary of the [nterior to the TEA-21 Negotiated Rulemaking Commitiee; and,

WHEREAS, the Squaxin [sland Trbal Council did assign staff to sssist the appointed delegate,
Mr David Whitener, Sr., and to sssist in the ulemaking process; and,

WHEREAS, the Unsed States Congress, through TEA-21 (the Transponation Equity Act for the
21" Century), mandated that the Secretary of the Interior, through & negotuted rulemaking
procedure reflecting “the unique govemment-io-government relationship between [ndisn tribes
ard the United States” and inchuding “only representatives of the Federal Government and af
geographically diverse small, medium, and Large Indian tribes;” to “issoe regulations governing
the Indian reservation roads program, and establishing the funding formula for fiscal year 2000
and each subsequent fiscal year ...;" and,

WHEREAS, the US Congress, through TEA-21, required that “the regulations shall be issued in
final form mot laser than April 1, 1999, and shall take effect not later than October 1, 1999, and,

SQUAXIN ISLAND TRIBE / 70 S.E. Squaxin Lane / Shelton, WA 98584 | Phone (360) 426.97F
Tribal Councel (360) 426-978) Matural Resources (360} 426-9783 Health Chnic (360) 427-00(
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Proposal for Interim Funding Formula Distribution
TEA-21 Negotiated Rulemaking Committee

Problem Statement

Fiscal Year 2000 begins October 1, 1999, and it is apparent that the TEA-21 Negotiated Rule
Making Committes will not reach agreement on a final [RR funding formula as required by the
Transportation Equity Act for the 21® Century by that date. Many road construction projects are
ongoing from prior fiscal years, and these projects require obligating [RR. funds at the beginning
of the fiscal year. The transportation systems serving Indian people today are the most seriously
deficient components of all federal highways programs, This deficiency must be addressed
without disrupting IRE funding delivery. For the benefit of all Indian people, some mechanism
must be developed to allow the BIA to distribute [RR funding on an interim basis for Fiscal Year
2000 prior to adopting & Final Rule for the Indian Reservation Roads Program.

Currently, other than 2% planning funds, there is no minimum funding allocation for tribes under
the [RR construction program. There is no additional set-aside funding to build tribal
administrative capacity or sustain tribal programs 1o implement required transportation activities,
The relative need formula used by the BIA between 1993 and 1999 does not enable those tribes
lacking IRR program funding to identify and implement their relative transporiation needs.
Because |RR funding is currently obligated on a project basis, the majority of tribes are
precluded from undertaking needed transporiation activities.

Solution Statement

A possible solution to address our present situation is to develop an interim funding formula for
FY 2000 acceptable to and fair for all Indian Tribal Governments. We propose allocating IRR
funding into two components for FY 2000: 75% distributed to BIA Area Offices based on the
BILA 1999 relative need formula and the remaining 25% distributed to all Tribes as a minimum
apportionment. The minimum apportionment could be as equal amounts distributed to all Indian
Tribal Governments.

By utilizing an interim formula early in the new fiscal year, we will be able 1o address other
crucial tribal transportation issues with a powerful united voice. One such issue is revocation of
the obligation limitation impacts to the Indian Reservation Roads Program. Recapture of these
monies would make approximately $45 million in additional funding available to suppon our
transportation necds. We propose that these additional monies be distributed to BIA Area
Offices based on the 1999 BIA relative need formula.

Finally, we propose that we try to achieve no net loss in total funding for any tribe in FY 2000
and FY 2001 by adjusting the final formula applicable for FY 2001 retroactively to FY 2000.

Comcerned Tribal Fepresentatives
To TEA-21 Negotiated Rulemaking September 23, 1999



Affiliated Tribes of Northwest Indians

1999 Annual Conference
Pocatello, Idaho

RESOLUTION #99-67

"STATEMENT OF RECOMMENDATIONS REGARDING THE
TEA-21 NEGOTIATED RULEMAKING"

PREAMBLE

‘We, the members of the Affilated Tribes of Northwest Indians of the United States,
invoking the divine blessing of the Creator upon our efforts and purposes, in order to preserve for
ourselves and our descendants rights secured under Indian Treaties and benefits to which we are
entitled under the laws and constitution of the United States and several states, to enlighten the
public toward a better understanding of the Indian people, to preserve Indian cultural values, and
otherwise promote the welfare of the Indian people, do hereby establish and submit the following
resolution”

WHEREAS, the Affiliated Tribes of Northwest Indians (ATNI) are representatives of
and advocates for national, regional, and specific Tribal concerns, and

WHEREAS, the Affilisted Tribes of Monthwest Indians is a regional organization
comprised of American Indians in the states of Washington, [daho, Oregon, Montana, Northern

WHEREAS, the health, safety, welfare, education, economic and employment
opporunity, and preservation of cultural and natural resources are primary goals and objectives of
Affiliated Tribes of Morthwest Indians; and

WHEREAS, in January 1999, the Affiliated Tribes of Northwest Indians nominated
delegates to the TEA-21 Negotiated Rulemaking Committes who were subsequently appainted by
the Secretary of Interior as Members and Alternates to the Committee, and

WHEREAS, the Affilisted Tribes of Northwest Indians has established a Transportation
Committes 1o address the transportation challenges faced by Northwest Indian Tribes, and

212 NW Davis - Sulte 403 - Portland, Ovegon 97209
Phone: (503) 241-0070 - Fax: (S03) 241-0072
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AFFILIATED TRIBES OF NORTHWEST INDIANS RESOLUTION ¥ 959-67

WHEREAS, the Transportation Committee of the Affiliated Tribes of Morthwest Indians
has prepared the attached "Statement of Recommendations Regarding the TEA-21 Negotiated
Rulemaking.” now

THEREFORE BE IT RESOLVED, be the Affiliated Tribes of Northwest Indians that

the attached "Statement of Recommendations Regarding the TEA-2] Negotiated Rulemaking”
represents concerns of all Northwest Tribes,

CERTIFICATION

The foregoing resolution was adopted at the 1999 Annual Conference of the Affiliated
Tribes of Northwest Indizns, held at Cavanaughs in Pocatello, Idaho on September 30, 1999 with
B quonum present.

Sl d Bl e & . Moty
, Secretary

Emes: L. Stensgar, President Mary E.

1999 ANNUAL CONFERENCE PAGE 2
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Affiliated Tribes of Northwest Indians
Transportation Committee
Statement of Recommendations
Regarding the TEA-21 Negotiated Rulemaking

Statutory Background:

The Transportation Equity Act for the 21® Century (TEA-21) mandated that the Secretary
of the Interior, through a negotiated rulemaking procediire reflecting “the unique
government-lo-government relationship between Indian tribes and the United States™ and
including “only representatives of the Federal Government and of geographically diverse
small, medium, and large Indian tribes;” 1o *issue regulations governing the Indian
reservation roads program, and establishing the funding formula for fiscal year 2000 and
each subsequent fiscal year.”

ATNI Transportation Comumittee Statement:

The Affilated Tribes of Northwest Indians nommated delegates to the TEA-21 Negotisted
Rulemaking Commitiee who were subsequenily appointed by the Secretary of Interior as
Members and Alternates to the Committee. These delegates 10 the Committes are participating
based on the belief that the rulemaking process mandated by Congress is intended to benefit all
of the Indian Mations in the United States that wam to undertake transportation activities
through the Indian reservation rosds program.  Under ISTEA, the 1991 transportation
authorization for fiscal years 1992 - 1997, approximately 350 tribes received no transportation
construction funding. In the BIA Portland Area, 17 of 43 tribes received no transportation
construction funding. The present system is not working for the majority of Indian tribes.

The Northwest delegates came to the rulemaking with the understanding that a new formula
based on the relative needs and administrative capacities of these tribes would be developed We
were encouraged to “think out of the box™ and develop creative new solutions to the universal
transponation challenges confronting all Indian tribes. We are concerned regarding ongoing
discussion advocating the use of the existing funding formula and process to extend perhaps
through fiscal year 2003,

ATNI Transportation Commitiee Recommendations:
In consideration of the concemns of the Morihwest tribes, the ATNI Transportation Committes
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Demonstrate traditional respect for Trbal leaders who attend Negotisted Rulemaking
Comemities mectings and support their full participation in work group defiberations,

Develop a consensus recommendation for an interim formula for Fiscal Year 2000 that is simple,
exsy to administer, and allows for significant participation in Fiscal Year 2000 by every tribe
that desires to do 0.

In developing an interim formula, set aside Fiscal Year 2000 [RR. construction fimds for those
projects that are ongoing and received [RR construction funds in Fiscal Year 1999, and set
aside a base level of funding that will allow all tribes desiring to do 30 to participate in the
IRR program.

I the interim formula, establish minimum requirements and eligible activities for the base level of
funding distributed to all tribes.

In developing the formula to be included in the final regulation, give due consideration to other
formula altenatives inchuding block grants, minimum apportionment, service ares-base
funding, non-project based funding, or other inmovative models that can only be found
outside the box.

Certification:

The Transportation Comminiee Co-Chairs certify that the foregoing statement and
recommendations represent the full consensus of the ATNI Transportation Committee
representing 50 Northwest Tribes from the states of Alaska, California, Idaho, Montana,
Oregon, and Washingron.

Transportation Committee Co-Chair Transportation %ﬁu Co-Chair

Dated: 7/10/%% Dated. 3/7er %
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Oneida Tribe of Indians of Wisconsin

P.0. Box 365 = Oneida, W1 54155 T D
Telephone: 820-869-4364 » Fax: 520-869-4040

Hancrable Ben Mighthorse Campbell
Senate Commitbee on Indian Affairs
5H-£31 Hart Senate Office Building
Washingion, D C, 20510-6450

Dear Chairman Camphbell

I would like to thask the Senate Comminee on Indian Affaérs for this opportunity to submit comments on
the Indian Reservation Roads and the Tramsponanon Equaty Act of the 215 Century

The Oneida Trbe of Indians of Wisconsin has been very forlmnate mn recent years due 1o owr effons in
economac development and gaming, We have made great strides in gor o g tations with
e Stace of Wisconsin and municipalities surrourding our reservation,

The populatson, land base, and inventorved miles of the Trbal Mations i Wisconsm limit the opporturities
of the Onexda Tribe of Indians of Wisconsin and other Wesconsan Tnbes to parbcipate in Federal
ion projects The Indian Matiors of Wisconsin must work together 0o reslize the maximum berefil

transpartation
aof Federal transportation programs.

In Apmil of 1999, the Omeida Tribe of Indans of Wisconsin hosted a Town Hall Meeting. There was a large
nurnout of represeniatives from Indian Maticas who came 1ogetner for a common goal  The group sought
to enfiorm the Federnl Govermment of the great noed far money 1 improve existeng Tribal transpontation
programi and to develop new programs  From thas mecting, it was chear that not all Indian Matwoes n
Wisconsin are treated cqually by Federal Programs  The smaller Indian Mations are literlly denied
oppafumbes 1 improve exasting roads or buzld new roads, because of the demands of larger Indwn Nations
throughowt the Lindted States.

1 hope that carefial consideratian will be given to the following recommendations
RECOMMENDATHING:
FUNDIMG FORMULA:

Adter deducting eleven percent (11%) for the obligatson of limitations and the thirteen million dodlars
(513,000,000) sct aside for the Reservation Bridge Program, there 1s considerably less money 1o distribuse
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1o Indian Mations. This causes more competition between the Indian Nations, and inevitably, the smaller
Indian Nations lose.

Funding for transportation is distributed through a formula developed by the Bureau of Indian Affairs
(“Relative Meed Formula™) based on the cost 1o improve, the vehicle miles traveled, and the population of
the afTected Indian Mation. Under current conditions the Relative Meed Formula benefits Indian MNations with
large land bases, large populations, and large inventories of roads. Smaller Indian Nations are given low
priorities, because under the Relative Need Formula, they cannot compete with the larger Indian Nations.
Some smaller Indian Matlons cannot even afford to compile the necessary data to apply for the Indian
Reservation Roads Funding. They have no staff capable of compiling the transportation specific statistics.

1 ask that the following be considered:

1. More emphasis must be placed on the transportation needs of Indian Nations rather than statistical
data.

2. The population of a specific project target area should be considered rather than the population of
the entire Indian Mation affected.

3. Consideration should be given to specific projects that will improve the quality of life or the
economic development of the community, rather than on statistical data that may not provide
equitable distribution of funds.

4, Transit program funding should be scparated from Indian Reservation Roads Funding. Indian
Mations should be able to apply directly to the Federal Transit Authority for funding instead of
having to apply through a state.

SIX PERCENT (6%):

The intent of the six percent (6%) is understood, but because the need for money in Indian Country from the
TEA-21 funding pool for the next four years, I recommend that this amoun be eliminated. All of the money
must be distributed to the Indisn Nations.

OBLIGATION OF LIMITATIONS:

The obligation of limitations should be climinated, An obligation of one hundred percent (100%), s in prior
legistation, should be made to the Indian Reservation Roads Funding Program. This money should be st
aside for the use of smaller Indian Mations for transportation planning, including the hiring of transportation
planning consultants.

Thank you again for allowing me the opportunity to submit thess comments.

Oneida Tribe of Indians of Wisconsin
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MANDAN, HIDATSA, & ARIKARA NATION

Three Affiliated Tribes = Fort Berthold Indian Reservalion
HCY Bax 2 » New Toswn, North Dakora S5TE3-0402

AL BUSIKERS COUNCIL
Tl 2TA781
Fan Tl -37-380%
Jenuary 14, 2000

Honorable Ben Nighthorse Campbell
Chairman, Senate Comemittee on Indien Afairs

RE Oversight Hearing on the Transportation Equity Act for the 21" Century
Dear Benator Campbell
The Three Affidiated Tribes thank you for this cpperiunity to submit comments on the repart
emanating from the Senate Indian AfMain Commitiet’s Oversight Hearing on the Indian

Reservation Roads (IRR) program end the Transp Equity Act of the 21" Century [TEA
21)

We have reviewed the oversight heariag repon and agree that the BIA sdministration of the [RR
program is met in full compliance with the mandates of Congress, as prescribed in TEA 21

Although TEA 21 clearty provides that sdmindstrative services for the IRR program at the
reservation level are comractible [sse 23 USC Sec 202(d}3MA)], the BIA Regional Office is
reluctant to contract for they service This handicaps our effonts to buikd our capacity for
governance In accordance with the Indian Self-Determination A, a3 recognized by Congress
through TEA 21

The sdministration of cur IRR program is very complex because it inchades our culrural, pofitical,
social and economic systems that influence the land ownership and use patterns and our

intergovemmental relationahips with six coustses (lo-wil Moantrail, McLean, Mercer, McKenzie,
‘Ward, and Duna), the State of Narth Dakota, and the Corps of Engineers  Significant
sovercignty, jurisdictional, budgetary and sdministrative consequences flow from the resolution of
insues that arise on our Reservation on a dady basis. The admininirative suppon provided bo our
Trithal decasion-makers by engineers with the BIA Regional Office, who visit our Reservation two
or three times & year, is woefully madequate  Cur Tribal decision-makers are in need of
sdministrative support for the IRR program provided here &4 the local level by an administrator
who supports our best interests in the program.
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We have also recently been advised that our IRR funding for FY 2000 has been reduced by 45%,
The BIA has advised us that this major reduction is caused by the road construction cost index for
the State of North Dakote, as published by the FHWA, based on the “cost to improve” our IRR
road system. The cost to improve is a factor in the relative need formula used by the RTA ta
sllocate funding to the rescrvations. We senously question the statistics used by the BIA for this
formula and for other purposss. The North Dakots State Highway Department and the local
FHWA office are not aware of any major reduction in road construction costs.

We fully support your efforts to improve the delivery system for the [RR program and will be glad
to provide more detailed information specific 1o the Fort Berthold Reservation, if deemed
beneficial. 'We would also support the formation of a tribal task force to study and recommend a
delivery system that will be more responsive to the directives of Congress and the desires of the

various tribes throughout Indian Country, inchuding the Three Affiliajed Tribes .
A
;EGH‘:!I

‘Tribal Businesas Council
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Proposal for Interim Funding Formula Distribution
TEA-21 Negotiated Rulemaking Committee

Problem Statement

Fiscal Year 2000 begins October 1, 1999, and it is apparent that the TEA-21 Negotiated Rule
Making Committes will not reach agreement on a final IRR funding formula as required by the
Transpontation Equity Act for the 21" Cenfury by that date, Many road construction projects are
ongoing from prior fiscal years, and these projects require obligating IRR funds at the beginming
of the fiscal year, The transponiation systems serving Indian people today are the most seriously
deficient components of all federal highways progmms.  This deficiency must be addressed
without disrupting [RR funding delivery, For the benefit of all Indian people, some mechanism
must be developed to allow the BIA 1o distribute IRR funding on an interim basis for Fiscal Year
2000 prior to adopting a Final Rule for the Indian Reservation Roads Program,

Currently, other than 2% planning funds, there is no manimum funding allocation for tribes under
the [RR construction program  There 15 no additional set-aside funding to build tribal
administrative capacity or sustain tribal programs 1o implement required transportation activilies
The relative need formula used by the BIA between 1993 and 1999 does not enable those tnibes
lacking IRR. program funding 1o identify and implement ther relative transportation needs.
Because [RR funding is currently obligated on a project basis, the majority ol tribes are
precluded from undernaking needed transportation activities

Solution Statement

A possible solution to address our present situation is to develop an intenim funding formula for
FY 2000 acceptable to and fair for all Indian Tribal Governments. We propose allocating TRE
funding into two components for FY 2000: 75% distributed to BIA Area Offices based on the
BIA 1999 relative need formula and the remaining 25% distributed to all Tribes as a minimum
apportionment. The minimum apportionment could be as equal amounts distributed to all Indian
Trnbal Governments.

By utilizing an interim formula early in the new fiscal year, we will be able to address other
crucial tribal transportation issues with a powerful united voice. One such issue is revocation of
the obligation limitation impacts to the Indian Reservation Roads Program. Recapture of these
monies would make approximately $45 million in additional funding available to support our
transportation needs. We propose that these additional momes be distributed to BIA Aren
Offices based on the 1599 BIA relative need formula.

Finally, we propose that we try to achieve no net loss in total funding for any tribe in FY 2000
and FY 2001 by adjusting the final formula applicable for FY 2001 retroactively to FY 2000,

Concerned Tribal Represcetatives
To TEA-21 Negotisted Rulemaking Sepacmber 16, 1599
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Proposal for Interim Funding Formula Distribution
TEA-21 Negotiated Rulemaking Commitiee

The following Tribal Representatives support adopiion of the foregoing proposal for an interim
funding formula distribution,

Concerned Tribal Representatives
To TEA-21 Megotiated Rulemaking September 16, 1599
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Fort Belknap Indian Community

AR 1. Box &8
Fort Bolknap Agency
Harkam, Mantana 59538
P [0} 353-2205
mm Counca - (406) 353-4541 i st
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November 2, 1999

Comenitiee on Indian Affairs
838 Han Senate Office Buikding
‘Washington, DLC 205 10-6450

Honorable Chairman:

Honoruble Chairman Campbell and respected members of the Senate Commitice on Indian Affairs.
My name is Joseph MeConnell, | am the President of the Fort Belknap Indian Community Council
which is the governing body for the Gros Ventre and Assiniboine Nation on the Fort Belknap Indian
Reservation in Montans. | thank you for this oppormunity to submit cur written lestimony regarding
TEA-11 ansd the Indisn Reservathon Foads (TRR) Program.

Owr reservation is located in north central Montana and encompasses 652,593 acres. [n addition,
there are 28,731 acres of Tribal lands outside the reservation’s boundarics obtained through the land
acquisition program, The reservation is rectangular in shape with an average width of 28 miles. The
average bength north to south is 40 miles. The northern boundary is the Milk River; the southern
bourdary includes a large portion of the Little Rocky Mountsins, The cast snd west boundarics are
marked by survey lines. The Fort Bellnap Reservation is the fourth largest of the seven reservtions
m Montsna and is inchaded in portions of Blaine and Phillips counties. Owr on reservation population
is npproximately 4000 and we have & earolled membership of $256 people.

The Assiniboine were part of the Yantonai Sioux. The Gros Ventres are of Algonquian origin and
are closely related to the Arspaho. The Assinlboine originally resided in the woodland ares near
northemn Minnesota. The Giros Ventre resided near the Saskatchewan River area of the province of
Alberia, Cansda. In search of hunting aress, competition from other stronger Tribes, and the
development of new trade routes, the Tribes migrated toward Montara in the 1700'% - 1800

The Fort Belicnap Indian Reservation was created by an Act of Congress on May |, 1888 (Stat., L.,
XXV, 113). The site for the Fort Belknap Agency as the government hesdquanters was informally
established in 1859, The Fort Belknap Agency is located four miles southeast of Harlem, Montana.
Fort Belknap was named afier William W. Belknap, Secretary of War under President Grant.

Fart Brfumnp | elisn Csmmusity Comaities wa ludinn 4 fuiry 1
THA-20 (arsigha Hiiring Wrisss Testmsay
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The male Indian voters accepted the Indian Reorganization Act (IRA) on October 27, 1934, This
allowed Tribal members of Fort Belicnap to establish a constitution and corporate charter. The
constitution was adopted on October 19, 1935 and a corporate charter on August 25, 1937 in
accordance with Section 16, of the IRA.

Under the Constitution and By-Laws of the Fort Belknap Indian Community, the Community
Council is charged with the duty of protecting the health, security and general welfare of the Fort
Belknap Indian Community, We are committed to providing a better place to live for the members
of both tribes. 'We plan to accomplish this by developing more tribally-owned economic emterprises,
creating opportunities for tribal entrepreneurs, providing better law enforcement and judicial
systems, developing new programs which address social concerns, and preserving our tribal land
base,

1 would like to beiefly address Transportation Planning, Road Maintenance, TEA-21, the Indian
Reservation Roads (IRR) Program, Obligation Limitation, and the [RR. Bridge Program.

Transportation planning is the procedure for determining, as accurately as possible, future
transportation needs and the most practical ways to satisfy them. Transporiation system planning is
one of the most complex endeavors in which any community can become invelved. The planning
effort involved in preparing a transportation plan for an “Indian Reservation Roads™ (IRR) system is
unique because il inchudes roads under the jurtsdiction of several different governmental agencies,
ot just the Bureau of [ndian Affairs (BIA). This road network consists of all public ronads that are
located within, or provide sccess to an Indian reservation or trust lands. Also it is necessary to
understand the political, cultural, and historical environment.

The Transportation Planning Process involves an in-depth and comprehensive evaluation of all
factors influencing the performance and orderly growth of transportation systems. The primary
ohjectives of transportation planning are to determine the needs for both new and existing
transportation facilities and to lay the groundwork for transportation improvements.

Transporiation meeds are vital to future reservation growth and development in the following areas of
Federal Treaty Responsibilitics: healih, safety, education, and economic development.

N S 5

The Bureau of Indian Affairs Roads Department primarily maintains the Fort Belknap Indian
Reservation roads svstem. Indian Reservation Roads (IRR) are poblic roads, including roads on the
Federal-Aid- Highway system, that are located within or provide access to Indian reservations of
Indian Trust Land. The BIA has responsibility for administering IRR programs that serve Indian
tribes. The Fort Belknap Reservations fair share from the Billings Area Office, Bureau of Indian
Affairs for Roads Maintenance in FY-99 is $314,000.00 to maintain 215 miles of BIA System roads,
this includes 100 miles of paved roads, 58 miles of gravel roads, and 57 miles of earth roads. The
actual need however is $500,000.00 to maintain an additional 250 miles of tribal roads that serve our
elderly, handicap, and school children.

Firt Bellinap ladian Cmmunity Commiter ss lsdiss Afalrs F ]
TEA-11 Oworsight Hearing Wirinies Testlmony
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The Fort Belknap Indian Community Council agrees with the Rapid City Tribal Transportation
Town Hall Meeting Participates in that the U.S, DOT needs to provide special road maintenance
funding to protect the public investment in the tribal roads system.

An accurate road inventory should be undertaken of all BIA System Roads to support and justify
maintenance and construction funding requests,

A brief background in regards to roads and highways would be:

Looking back historically, the "Indian Reservation Road Program™ was established on May 26,
1928, by Public Law 520 (codified as 25 USC 318(A)). "The current partnership between the Bureau
of Indian Affairs (BIA), and the Federal Highways Administration (FHFWA), began in 1930°. The
Federal-aid-Highway Act of 1936, Public Law 686, Section G had certain importani provisions
regarding utilization of BLA funds and contained within Section 10(c) of the Federal-aid Highway
Act of 1944, Public Law 521 the First BIAFHWA Memorandum of Agreement which was executed
in 1946. 1958 produced new revisions, which resulted in Title 23, USC,

Forty two years ago the "Federal Aid Highway Act of 1956" was signed into law which established
the current Interstate Highway System and the Public Policy intent was to establish an infrastructure
investment for the future a highly successful public investment program by most standards.

Om January 6, 1983 signing of Public Law 85-767, Public Law 97-424, the "Surface Transporiation
Assistance Act of 1982 (STAA), brought the IRR Program into the Federal Lands Highway
Program (FLHP) which provided funding from the Highway Trust Fund. Section 126 of the 1982
STAA required the Secretary of Transportation to allocate Indian Reservation Road (IRR) funds
according to the relative needs of the various reservations as jointly identified by the Secretary of
Transportation and the Secretary of the Interior.

All this brings us to 1991, Public Law 102-240 when Congress enacted the ISTEA Legislation which
increased Tribal Funding from approximately ¢ighty ($80) million to one hundred ninety one million
($191). Yet this significant increase only represents thirty {30) percent of the Tribal Infrastructure
need. The current IRR System as of 1994 is 25,700 miles of BLA and Tribal owned roads along with
25,600 miles of state, county and local government public roads along with one ferryboat operation
(Inchelium-Gifford Ferry).

ISTEA was a landmark in Transporiation Legislation with its mandates for inter-agency and inter-
governmental cooperation in every state, and the goal of developing a first rate national
transporiation system.

The implications of ISTEA for the tribes are many, two of which are. First, tribes have an
opportunity to utilize what is called two (2%) percent transportation planning dollars to develop

usually through ther planning departments crucial Transpontation Planning for the future, This can
include tourism, scenic by-ways, bike paths, or other economic development opportunities.

Fert Belknap lndian Community Committer su ludins Afubrs 3
TEA-TI Oversight Hearlng Writies Testimony
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Second, which is the most imporiant economic development tool for tribes is the Public Law 93-638
Contract(s) for construction contracting by tribes of the IRR. Program. Tribes have more input and
flexibility in developing their own transportation plans. Through cooperation with the states and
Wimmswlmmmmwmmmniuumhhwm
with transportation planning, construction and employment possibilitics at all levels: local, state,
BIA, and other Federal Agencies, as equal partners. "ISTEA gave the tribes a place at the table",

At the present time, a number of agencies consultants, tribal governments, local governments, and

the BIA provide the "design” of Tribal projects. In 1995, approximately 35 percent of the IRR.

construction was performed by Indian Tribal Governments under PL 93-638 contracts, 40
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unt.

What this translates to is greatly increasing the employment, training, education, and economic
diversification for those tribes who participate. Tribal revenue is increased which accelerstes the
tribal economy through its enterprise thereby increasing the tribal gross product, tribal small
business enhancement, vendors, and other such stimulus occurs adding to an increased tax base
along with more taxes for the state.

There is specific Congressional intent in the TEA-21 Bill to provide new opportunities for tribes in
transportation improvements, jobs, and ultimately recreational and tourism enhancements that will
lead to economic growth

ISTEA Legislation increased flexibility for states, local governments, and tribes to determine their
transportation needs. Section 1025 Statewide Planning, of ISTEA afforded the tribes with the
apportunity to be more involved in the planning process with the State, and the MPO's. All the tribes
have been more involved in the Transportation Planning process with their perspective county
commissioners, BIA, and the MDT as a result of this provision in [STEA. This has helped the tribes
in the coordination of IRE Projects on the reservations, and the selection of projects are based on
realistic figures as far as funding is concerned.

Under TEA-21 these planning opportunities continue.

Congress authorizes and appropristes Highway Trust Funds for the Federal Lands Highway Program
(FLHP), through the passing of multi-year transportation acts. The last four transportation acts were:

1. The Surface Transportation and Uniform Relocation Assistance Act of 1987,
2. The Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA).
3. The National Highway System Designation Act.

4. The Transportation Equity Act for the 21® Century (TEA-21).

In most of these acts, Congress authorized funds for the FLHP for 5 or 6 fiscal years. This type of
mubti-year funding is called “contract authority™ (& special type of budget muthority), sums
authorized in transportation acts are made available for obligation without an appropriations action.

Forl Befinap ledas Communiy Commines on ladias Afsirs 4
TEA-21 Oversbghi Hearing Writles Testhamaay
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The use of contract suthority gives the Federal Land Management Agency (FLMA), Indian Tribal
Governments, and States advance notice of the size (funding levels), of the various categories of the
FLHP. These categories are, Forest Highways, Indian Reservation Roads, Park Roads, and
Parkoways, Public Lands Highway Discretionary, and Refuge Roads. As soon as an authorization is
enacted it eliminates some of the uncertainty contained in the fiscal year authorization-appropriation
sequence.

Historically the FLHP was not effected by the authorization-sppropriation sequence since it always
was provided the full amount of annual obligation limitation.

Section 1102 of TEA-21 states how the annual obligation Emitation would be distributed for FY's
1998-2003, This overrides the special treatment for FLHP funds under the FY-98 DOT

iations Act. Under Section 1102,¢, (1) of TEA-21, the Secretary is not directed to distribute
the amount of obligation limitation needed for the FLHP for allocation by the ratio defined in
Section 1102,¢, (3).

Bagically in Section 11102(f), Congress added a new provision which impacts FLHP funds. It directs
the Secretary to (not later than 30 days after the date of the distribution of obligation authority under
subsection <, for each fiscal years 1998-2003), distribute to the States any funds (1) that are
authorized to be appropriated for such fiscal year for Federal-aid Highway programs (other than the
program under section 160 of title 23, USC), and for carrying our subchapter [ of chapter 311 of
Title 49, USC and chapter 4 of title 23 USC and (2) that the Secretary determines will not be
allocated to the States (Le. the FLHP), and will not be available for obligation, in such fiscal year
due to the imposition of any obligation limitation for such fiscal year. Such distribution to the states
shall be made in the same ratio as the distribution of obligation authority under subsection ¢, (6).

Any FLHP funds, which do not have obligation limitation, will be returned to the States as Surface
Transportation Program Funds, for fiscal year 1998 this amounts to $52.8 Million.

S T R GRS

TEA-21 and the 1991 [STEA Bill significantly changed how states and tribes do business, and has
proven to be an excellent public policy investment, not only for tribes but also for local, state,
county, and the federal government. The revitalized planning requirements, the development of
management systems, the public input process, broadening the use of transportation fisnds, and the
new players brought to the table by ISTEA have helped preserve the transportation infrastructure,
TEA-21 will continue to give the tribes the tools 1o address the transportation needs pricritized in
Indian Country.

The implementation and enforcement of the TEA-2] provisions and the unique government 1o
government relationships as sovereigns, through Presidential Executive Order #13084 of May 14,
1998 “Consultation and Coordination with Indian Tribal Governments”™, and provisions included in
Executive Memorndum of April 29, 1994, “Government to Government Relations with Tribal
Governments”, will support the tribal needs to be active participates in the decision-making process
that affects our jurisdiction.

Fart Befkaap Indlos Community Commbtie on Indies Afalrs 5
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The Fort Belknap Indian Community Council strongly recommends that legislation be adopied by
the U.S. Congress to exclude the Federal Lands Highway Program from the Obligation Limitation
Ceiling in TEA-21, Section 1102 (F). Current policy has resulted in an additional loss of $120
million through FY-2003. We also recommend that all funds lost due to the obligation limitation be
returned to the IRE Program.,

The current TEA-21 Bridge Program should be fiunded separately from IRR Construction Funds and
not be a set-aside program. Current funding levels need to be increased and provided to cover, not
only bridge replacement and rehabilitation, but also plans, specifications, and estimates.

The Fort Belknap Indian Community Council again would like to thank you for the opportunity to
submit our written testimony 1o the TEA-21 Oversight Hearing.

T Gen s

Joseph F. McConnell, President
Fort Belknap Indian Community Council

Fort Belkasp |san Community Commines on ludian AMsir
nmw-:- Wrrithes Teathmaay



Anited States Senate T ——

WASHINOTON, OC 208104704
October 28, 1999

Senator Ben Nighthorse Camphedl
Chairman

Commities on Indizn Affairs
Hart Seaste Building, Roam 838
Washington, D.C  20510-6450

Senator Daniel K Inouye

Vice Chairman

Committes on Indian AfFairs
Hart Seoate Building, Room 835
‘Washington, D.C 20510-6450

Deear Benators Camphbell and Inouye:

1 am writing regarding concerns over the oversight bearing on Indian reservation roads
and the Transportation Equity Act for the 218 Centiery (TEA-21). | appreciate the oversight
your commities is providing on this critical issue  The reason | am writing (o express my
concems reganding the negotisted rulemaking process  Good-faith implementation of the
rulemaking process is eritical to knproving the conditions of Indian reservation roads in this
ratiog.

Under TEA-21, Congresa required the Secretary of the Interior to apply negotinted
rulemaking to establish & formula to allocate funding among Indian tribes in fincal year 2000 and
beyond sod 1o issee regulations governing the Indus Reservation Rosds Program. | am disturbed
to Jearn that in the 16 months following the promulgation of TEA-21, the Secretary has failed to
establish a meanicgful negotiation that will deliver & more equitable funding formula that works
for more than e few of this nation’s Indisn tribes  The intent of Congress was pot to perpetuate
the existing system that benefits relatively few tribes and leaves ns magy es 350 tribes without any
funds 1o accomplish needed transporntation activities.

The intest of the ralemaking process is to establish 8 new and better formula. The
Secretary should not go forward with fonding until a more equitshle arrangement can be
negotisted. mmmﬂhmpnrmnlﬂwmnhdwhm
formula fvors the larger Indian tribes, most of whom make up the existing
committes. In order Lo ensure o meaningful negotistion, no oew obligations or swards of funding
should be made until the ralemaking commities returrs with equitable sdjustments bensficial to &1l
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Indian tribes.

One recommendation that should be considered is the model used for nearly all Highway
Trust Fund distributions to state transportation programs where a minimum spportionment
guarantees o base transpostation program. This type of system can be implemented without undo
disruption to programs and would ease existing inequities.

Thank you for considering my views during your oversight hearing. If you have amy
questions or concerns, please contact me or my aide, Dale Learn, st 224-0221.

e

[ Bruce Babbitt
Kevio Gover
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Chad “Comaassel™ Smith
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CHEROKEE NATION Prancipal Chief
P.0. Box 948 Hasungs Shade
Tahlequah, OK 74465048 Wk
18-456-0671 Diepury Prncipal Chicf

380 Russcll Senate Office Bldg.
‘Washington D.C. 20510

Dear Senator Campbell:

It has come to my atiention that several tribal leaders testified before your committee on
October 20, 1999, reganding the Indian Reservation Roads (IRR) program and the
Transportation Equity Act for the 21st Cenmry (TEA-21). | applsud this effort and ask that
you accept these comments as additional testimony conceming the IRR program under the
Bureau of Indizn Affairs (BIA)} and its relationship to the TEA-2] legislation.

First of all, | am grateful that TEA-21 increased funding for the IRR program, however,
spending authority is at levels below the previous Transportation Act (ISTEA) by the time it is
allocuted o the tribes. This is primarily due to the obligation limitation that was placed on the
IRR program by TEA-21. In fiscal ycars 1998 and 1999, the IRR program lost $58 million due
1o this limitation and has seriously impacted the ability of Indian tribes and the Buresu of
Indian Affairs to provide improved access 1o education, health care, and employment. To add
to the further detriment of tribes, these funds are reverted 1o state highway departments, which
is mot fair and equitable treatment. | fiully support legislative relief from this limitation and ask
that it be removed from the IRR program completely.

As you are well sware, TEA-21 also requires the Secretary of Interior to establish a tribal-
federal negotiated rulemaking commities for purposes of developing o new funding formula
and regulations for the IRR program. At this point, it is not known why the BIA waited for
seven (7) months 1o solicit commitiee membership and (10) months 1o start negotiations.
Congress specifically directed the Secretary to have a new funding formula and regulations in
final form mo later than April 1, 1999, in order 1o take effect no later than October 1, 1999,
Furthermore, this process was delayed ancther five (5} months by the Secretary's refusal to
sign the negotiation protocols adopted in full by tribal and federal committee members.

With respect to the development of a funding formula that is consistent with TEA-21, 1 fully
support the current formula albeit the process that the BIA wses to arrive ot and maintain each
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tribe’s allocation needs to be addressed. Aside from the population factor which constitutes
2% of the formula, the remaining B0% is driven from a road inventory loaded with
engineering statistics that cannot be easily verified, leads 10 manipulation, and if left
unattended, the result is a loss of funding for some tribes. The mishandling of this information
is the muin reason why some tribes have pushed for a change in the current funding formula.

In the area of IRE program operations, an excellent opportunity exists for the committee to
develop regulations consistent with TEA-21 and the Indian Self-Determination and Education
Assistance Act (Public Law 93-638). However, tribes are witnessing strong resistance o tribal
Self-Determination and Self-Governance, Although we do have a good relationship with BIA,
the entrenched bureaucracy continues to be a problem.

Bublic Law 92-63F vas designed to provide for an ordesly Sensiton and reduction of federal
bureaucracy giving tribes meaningful authority to administer federal funding and programs.
Even with the enactment of TEA-21, the BIA is increasing its staff as we speak. Numerous
attempts hove been made by tribes to contract and compact the IRR program only to fail
because BIA refuses to identify its residuals and will not allow tribes 1o administer the full
program.

TEA-21 expressly subjects all IRR funding to P.L. 93-638 including the six percent (6%) used
for BIA administration without regard to the organizational level the Department of Interior has
previously carried out such programs, services, functions, and activities. As evidenced in past
and present negotiations, including the TEA-21 Negotiated Rulemaking Committee, BIA is
claiming that the 6% is not availsble to tribes which has resulted in a duplication of services.
Moreover, the BIA has found another way to take funding from tribes by withholding project
money to ensure public health and safety. This is clearly the tribe’s responsibility under P.L.
93-638 and another attempt by BIA to ignore the intent of Congress and prolong tribal rights to
self-government.

In closing, | would like to thank you for this opportunity to provide testimony on the [RR
program and the TEA-21 legislation, | feel that changes are necessary to insure the [RRE
program is fully funded at levels envisioned by TEA-21, and that the BIA must be held
sccountable for their activas.

If you have any questions, please do not hesitate to contact Harley Buzzard of my staff at (918)
4560671, extension 2321, or Robert Endicoit at (918) 587-3470.
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