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NATIVE HAWAIIAN FEDERAL RECOGNITION

MONDAY, AUGUST 28, 2000

U.S. SENATE, COMMITTEE ON INDIAN AFFAIRS, MEETING
JOINTLY WITH THE COMMITTEE ON RESOURCES, U.S.
HoOUSE OF REPRESENTATIVES,

Honolulu, HI

The committee met, pursuant to notice, at 8 a.m. at the Neil
Blaisdell Center, 777 Ward Avenue, Honolulu, Oahu, HI, Hon.
Daniel K. Inouye (vice chairman of the committe) presiding.

Present: Senators Inouye and Akaka: Representatives Mink and
Abercrombie, and Delegate Faleomavaega.

Senator INOUYE. The hearing will come to order.

An opening prayer will be offered by Mr. Kaleo Patterson.

Mr. PaTTERSON. Hello, everybody. Thank you for coming today.
Thank you for who you are and the manao you have to share today.
We want to thank those who have come from afar to hear some of
the testimony this morning.

Let’s pray. Let’s ask God, the God of all people and the God of
all creation, to be with us today to give us everything that we need
to do the work that we are about. To continue this movement, this
struggle, toward peace and justice, the healing of our land and our
people today. [Remarks made in native tongue.] Join with me now
in prayer.

[Prayer offered in native tongue.]}

Mr. PATTERSON. And yes, God, we praise your name today. We
thank you for the many, many blessings in life, for bringing us to-
gether this morning as friends and as families and as members of
this community, the people of this land.

We thank you, oh God, for this day, this day of life and new be-
ginnings. Also for the hearings that are about to take place today
and in the days to come. For those who have come so far and have
worked so hard to bring this week of hearings about, and those
who have traveled from places like Kauai today to be here because
they feel that their manao is so very important that it needs to be
heard. They have come here this morning to share important
things that we must hear and value in our hearts, and in our
minds, and in the legislation that is being drafted. Lord, we ask
that you would just make clean any impurity of thought or design,
all of our hearts and minds today. That indeed we might have the
new beginning that we desire, each and every day. Give us faith,
hope and love today that indeed all the blessings of life would be
ours. We continue to pray for the healing of this land and the peo-
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ple of this land. And, today, this morning, people like Henry Smith
who is in the hospital. We just ask that your healing spirit would
continue to be with him and our Senator Akaka today, that your
healing spirit would be in his body and in his spirit. And that your
healing spirit would be with all of us; that truly justice and rec-
onciliation would be ours. Faith, hope, and aloha ﬁe ours today. We
ask it in your name of God.

[Prayer offered in native tongue.] Amen.

Senator INOUYE. Thank you very much, Mr. Patterson.

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
HAWAIL VICE CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

Senator INOUYE. Before proceeding I am certain that I speak for
all assembled here to note our pleasure, to note the presence of
Seélator Akaka with us. We are so happy that he is here with us
today.

By authority granted by the U.S. Senate and the U.S. House of
Representatives, the Senate Committee on Indian Affairs and the
House Committee on Resources convene this morning to receive
testimony on two bills that have been introduced in the Senate and
the House to provide a process for the recognition of a native Ha-
waiian governing body. Yf enacted into law, these bills would pro-
gide for a government-to-government relationship with the United

tates.

There are 556 native governments that are formally recognized
by the United States and with whom the United States is engaged
in government-to-government relations. There are another 160 na-
tive groups that are currently petitioning the United States for rec-
ognition as governments. The recognition by the United States is
recognition of the sovereignty of those native governments and
their rights as governments to exercise governmental authorities,
including their %mdamental rights of self-determination and self-
governance.

It is within this context that the measures we are considering
today have been proposed. The legislation would provide a process
for ti;e recognition ofp the sovereignty of the native Hawaiian people
and their right to self-determination and self-governance. It will

rovide a basis for government-to-government relations with the
f)nited States, and would preserve and protect those Federal pro-
grams that are currently extended to native Hawaiians because of
their status as native people of the United States. Programs such
as health care, education, job training and employment opportuni-
ties, housing assistance, scixolarships, language preservation, grave
protection, and the repatriation of human remains and sacred ob-
jects of cultural patrimony.

As with other native governments, the recognition by the United
States of the sovereignty of the native people of Hawaii does not
alter the relationship the Federal Government has with any of the
State governments, nor the citizens of those States. While these
bills set forth a proposed process for the reorganization of a native
Hawaiian governing body, these bills do not address how that gov-
ernment body might be composed. It could, for instance, be a gov-
erning body that is composed of governing entities from each of the
islands; a confederation of governments, or it could take some other
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form. We believe that these are matters that are best addressed by
those who wish to voluntarily associate themselves with the native
Hawaiian governing entity.

In a similar manner, we hope that those who want to participate
in the process of forming a governing body will provide us with
guidance on the formulation of the commission that would certify
a citizenship or membership roll of native Hawaiians who have ex-
pressed their desire to be part of a process to form an interim gov-
ernlingl council, develop and adopt organic governing documents,
and thereafter, elect representatives to a native Hawaiian govern-
ing body. Because these bills, if enacted, would become part of the
body of Federal law, the laws of the United States, these bills do
not address, nor do they preclude, the relations and activities of na-
tive Hawaiians at international forums.

Today the committees are calling upon the citizens of Hawaii to
provide us with their thoughts, their manao, on whether they sup-

ort the passage of these measures, either as they are currently
ormulated or with amendments. These bills have been developed
by native Hawaiians for native Hawaiians following extensive con-
sultation not only with the native Hawaiian community, but also
with representatives of other interested governments, Federal,
State, and native governments. Ultimately, however, it is the peo-
ple of Hawaii who will decide whether these measures should be
enacted into law.

As the elected representatives of all of the citizens of Hawaii we
await your guidance. "

[Text of S. 2899 and H.R. 4904 follow:]
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106TH CONGRESS
1 G, 2899

To express the policy of the United States regarding the United States’
relationship with Native Hawaiians, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JuLy 20, 2000

Mr. AKAKA (for himself and Mr. INOUYE) introduced the following bill; which
was read twiee and referred to the Committee on Indian Affairs

A BILL

To express the policy of the United States regarding the
United States’ relationship with Native Hawaiians, and
for other purposes.

—

Be it enacted by the Senate and House of Eepresenta-
tives of the United States of America in Congress ussembled,
SECTION 1. FINDINGS.

Congress finds that—

(1) the Constitution vests Congress with the au-
thority to address the conditions of the indigenous,
native people of the United States;

(2) Native Hawaiians, the native people of the

LI - e - T

State of Hawaii are indigenous, native people of the

—
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United States;
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(3) the United States has a special trust rela-
tionship to promote the welfare of the native people
of the I_hlited'States, including Native Hawaiians;

(4) under the treaty-making power of the
United States, Congress exercised its counstitutional
authority to confirm a treaty between the United
States and the government that represented the Ha-
waiian people, and from 1826 until 1893, the United
States recognized the independence of the Kingdom
of Hawaii, extended full diplomatic recognition to
the Hawaiian Government, and entered into treaties
and conventions with the Hawaiian monarchs to gov-
ern commerce and navigation in 1826, 1842, 1849,
1875, and 1887; ’

(5) pursuant to the provisions of the Hawaiian
Homes Commission Act, 1920 (42 Stat. 108, chap-
ter 42), the United States set aside 200,000 acres
of land in the Federal territory that later became
the State of Hawaii in order to establish a homeland
for the native people of Hawaii, Native Hawaiians;

(6) by setting aside 200,000 acres of land for
Native Hawaiian homesteads and farms, the Act as-
sists the Native Hawaiian community in maintaining
distinet native settlements throughout the State of

Hawaii;

*S 2898 IS
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(7) approximately 6,800 Native Hawaiian les-
sees and their family members reside on Hawaiian
Home Lands and approximately 18,000 Native Ha-
waiians who are eligible to reside on the Home
Lands are on a waiting list to receive assignments
of land;

{8) the Hawaiian Home Lands continue to pro-
vide an important foundation for the ability of the
Native Hawaiian community to maintain the prae-
tice of Native Hawaiian culture, language, and tradi-
tions, and Native Hawaiians have maintained other
distinetly native areas in Hawaii;

{9) on November 23, 1993, Public Law 103-
150 (107 Stat. 1510) (commonly known as the Apol-
ogy Resolution) was enacted into law, extending an
apology on behalf of the United States to the Native
people of Hawaii for the United States’ role in the
overthrow of the Kingdom of Hawaii;

(10) the Apology Resolution acknowledges that
the overthrow of the Kingdom of Hawaii occurred
with the active participation of agents and citizens
of the United States and further acknowledges that
the Native Hawaiian people never directly relin-
quished their claims to their inherent sovereignty as

a people over their national lands to the United

«8 2899 I8
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States, either through their monarchy or through a
plebiscite or referendum;

(11) the Apology Resolution expresses the com-
mitment of Congress and the President to acknowl-
edge the ramifications of the overthrow of the King-
dom of Hawaii and to support reconciliation efforts
between the United States and Native Hawaiians;
and to have Congress and the President, through the
President’s designated officials, consult with Native
Hawaiians on the reconciliation process as called for
under the Apology Resolution;

{12) despite the overthrow of the Hawaiian gov-
ernment, Native Hawaiians have continued to main-
tain their separate identity as a distinet native eom-
munity through the formation of cultural, social, and
political institutions, and to give expression to their
rights as native people to self-determination and
self-governance as evideneed through their participa-
tion in the Office of Hawaiian Affairs;

(13) Native Hawalians also maintain a distinet
Native Hawaiian community through the provision
of governmental services to Native Hawaiiaus, in-
cluding the provision of health care services, edu-
cational programs, employment and training pro-

grams, children’s services, counservation programs,

«§ 2899 IS
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fish and wildlife protection, agricultural programs,
native language immersion programs and native lan-
guage immersion schools from kindergarten through
high school, as well as college and master’s degree
programs in native language immersion instruetion,
and traditional justice programs, and by continuing
their efforts to enhance Native Hawaiian self-deter-
mination and local eontrol;

(14) Native Hawailans are actively engaged in
Native Hawaiian cultural practices, traditional agri-
cultural methods, fishing and subsistenee practices,
maintenance of cultural use areas and sacred sites,
protection of burial sites, and the exercise of their
traditional rights to gather medicinal plants and
herbs, and food sources;

(15) the Native Hawaiian people wish to pre-
serve, develop, and transmit to future Native Hawai-
ian generations their ancestral lands and Native Ha-
waiian political and cultural identity in accordance
with their traditions, beliefs, customs and practices,
language, and social and political institutions, and to
achieve greater self-determination over their own af-
fairs;

(16) this Act responds to the desire of the Na-

tive Hawaiian people for enhanced self-determination

o8 2899 I8



A= " B~ NV B - R VS S

[ I T e e e T S sy VG Sy
e 2 - Y . ™)

21
22
23
24

9

6
by establishing a process within the framework of
Federal law for the Native Hawaiian people to exer-
cise their inherent rights as a distinet aboriginal, in-
digenous, native community to reorganize a Native
Hawaiian governing body for the purpose of giving
expression to their rights as native people to self-de-
termination and self-governance;

(17) the United States has declared that—

(A) the United States has a special respon-
sibility for the welfare of the native peoples of
the United States, including Native Hawaiians;

{B) Congress has identified Native Hawai-
ians as a distinet indigenous group within the
scope of its Indian affairs power, and has en-
acted dozens of statutes on their behalf pursu-
ant to its recognized trust responsibility; and

{C) Congress has also delegated broad au-
thority to administer a portion of the federal
trust responsibility to the State of Hawaii;

{18) the United States has recognized and re-
affirmed the special trust relationship with the Na-
tive Hawailan people through—

(A) the enactment of the Act entitled “An

Act to provide for the admission of the State of

+8 2899 IS
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Hawaii into the Union”, approved March 18,

1959 (Public Law 86-3; 73 Stat. 4) by—

(i) ceding to the State of Hawaii title
to the public lands formerly held by the
United States, and mandating that those
lands be held in publie trust for the better-
ment of the conditions of Native Hawai-
ians; and

(ii) transferring the United States’ re-
spounsibility for the administration of the
Hawaiian Home Lands to the State of Ha-
waii, but retaining the authority to enforce
the trust, including the exclusive right of
the United States to cousent to any actions
affecting the lands which comprise the cor-
pus of the trust and any amendments to
the Hawailan Homes Commission Act,
1920 (42 Stat. 108, chapter 42) that are
enacted by the legislature of the State of
Hawaii affecting the beneficiaries under

the Act;

(19) the United States continually has recog-

nized and reaffirmed that—

(A) Native Hawaiians have a cultural, his-

torie, and land-based link to the aboriginal, na-
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tive people who exercised sovereignty over the
Hawaiian Islands;

(B) Native Hawaiians have never relin-
quished their claims to sovereignty or their sov-
ereign lands;

(C) the United States extends services to
Native Hawaiians because of their unique sta-
tus as the aboriginal, native people of a once
sovereign nation with whom the United States
has a political and legal relationship; and

(D) the special trust relationship of Amer-
ican Indians, Alaska Natives, and Native Ha-
waiians to the United States arises out of their
status as aboriginal, indigenous, native people

of the United States.

16 SEC. 2. DEFINITIONS.

17
i8
19
20
21
22
23
24

In this Act:

(1) ABORIGINAL, INDIGENOQUS, NATIVE PEO-
PLE.—The term “aboriginal, indigenous, native peo-
ple” means those people whom Congress has recog-
nized as the original inhabitants of the lands and
who exercised sovereignty prior to European contact
in the areas that later became part of the United

States;

«8 2899 IS
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(2) ApuLT MEMBERS.—The term “adult mem-
bers” means those Native Hawailans who have at-
tained the age of 18 at the time the Secretary pub-
lishes the initial roll in the Federal Register, as pro-
vided in section 7(a)(4) of this Act.

(3) APOLOGY RESOLUTION.—The term “Apol-
ogy Resolution” means Public Law 103-150 (107
Stat. 1510), a joint resolution offering an apology to
Native Hawaiians on behalf of the United States for
the participation of agents of the United States in
the January 17, 1893 overthrow of the Kingdom of
Hawaii.

(4) COMMISSION.—The term “Commission’
means the commission established in section 7 of
this Act to certify that the adult members of the Na-
tive Hawaiian community contained on the roll de-
veloped under that section meet the definition of Na-
tive Hawalian, as defined in paragraph (6)(A).

(5) INDIGENOUS, NATIVE PEOPLE.—The term
“indigenous, native people” means the lineal de-
scendants of the aboriginal, indigenous, native peo-
ple of the United States.

{6) NATIVE HAWAIIAN .—

(A) Prior to the recognition by the United

States of a Native Hawaiian governing body

+8 2899 I8
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under the authority of section 7(d) of this Act,
the term ‘“Native Hawaiian” means the indige-
nous, native people of Hawaii who are the lineal
descendants of the aboriginal, indigenous, na-
tive people who resided in the islands that now
comprise the State of Hawaii on January 1,
1893, and who occupied and exercised sov-
ereignty in the Hawaiian archipelago, including
the area that now constitutes the State of Ha-
waii, as evidenced by (but not limited to)—
(i) genealogical records;
(ii) Native Hawaiian kupuna (elders)
verification or affidavits;
(iit) church or census records; or
(iv) government birth or death certifi-
cates or other vital statistics records;

(B) Following the recoguition by the
United States of the Native Hawaiian govern-
ing body under section 7(d) of this Act, the
term “Native Hawaiian” shall have the mean-
ing given to such term in the organic governing
documents of the Native Hawaiian governing
body.

(7) NATIVE HAWAIIAN GOVERNING BODY.—The

term “Native Hawaiian governing body” means the

*8 2809 I8



L =B B T - Y B L

o T P VIVE )
[e <IN B« N Y R - T 75 S S R

9

14

11
adult members of the governing body of the Native
Hawaiian people that is recoguized by the United
States under the authority of section 7(d) of this
Act.

(8) NATIVE HAWAIIAN INTERIM GOVERNING
COUNCIL.—The term “Native Hawaiian Interim
Governing Couneil” means the interim governing
council that is authorized to exercise the powers and
authorities recognized in section 7(b) of this Aect.

(9) RoLL.—The term “roll’” meaus the roll that
is developed under the authority of section 7(a) of
this Act.

(10) SECRETARY.—The term “Secretary”
means the Seeretary of the Department of the Inte-
rior.

(11) Task FORCE.—The term “Task Force”
means the Native Hawaiian Interagency Task Force
established under the authority of section 6 of this
Act.

20 SEC. 3. UNITED STATES POLICY.

21
22
23

24

The United States reaffirms that—
(1) Native Hawaiians are a unique and distinct
aboriginal, indigenous, native people, with whom the

United States has a political and legal relationship;

«8 2899 IS
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{(2) the United States has a special trust rela-
tionship to promote the welfare of Native Hawaiians;
(3) Congress possesses the authority under the
Constitution to enact legislation to address the con-
ditions of Native Hawaiians and has exercised this
authority through the enactment of—

(A) the Hawaiian Homes Commission Act,
1920 (42 Stat. 108, chapter 42);

{B) the Act entitled “An Act to provide for
the admission of the State of Hawaii into the
Union”, approved March 18, 1959 (Public Law
86-3; 73 Stat. 4); and

(C) more than 150 other Federal laws ad-
dressing the conditions of Native Hawaiians;

(4) Native Hawatians have—

(A) an inherent right to autonomy in their
internal affairs;

(B) an inherent right of self-determination
and self-governance; and

(C) the right to reorganize a Native Ha-
waiian governing body; and
(5) the United States shall continue to engage

in a process of reconciliation and political relations

with the Native Hawaiian people.
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1 SEC. 4. ESTABLISHMENT OF THE OFFICE OF SPECIAL
2 TRUSTEE FOR NATIVE HAWAIIAN AFFAIRS.
3 (a) IN GENERAL.—There is established within the

4 Office of the Secretary of the Department of the Interior
5 the Office of Special Trustee for Native Hawaiian Affairs.

6 {b) DuTiES OF THE OFFICE.—The Office of Special

7 Trustee for Native Hawaiian Affairs shall—

8 (1) effectuate and coordinate the special trust
9 relationship between the Native Hawaiian people
10 and the United States through the Secretary, and
11 with all other Federal agencies;

12 (2) upon the recognition of the Native Hawai-
13 ian governing body by the United States as provided
14 for in section 7(d) of this Act, effectuate and coordi-
15 nate the special trust relationship between the Na-
16 tive Hawaiian governing body and the United States
17 through the Secretary, and with all other Federal
18 agencies;

19 {3) fully integrate the principle and practice of
20 meaningful, regular, and appropriate consultation
21 with the Native Hawaiian people by providing timely
22 notice to, and consulting with the Native Hawaiian
23 people prior to taking any actions that may have the
24 potential to significantly or uniquely affect Native
25 Hawaitan resources, rights, or lands, and apon the
26 recognition of the Native Hawaiian governing body

«S 2890 IS
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as provided for in section 7(d) of this Act, fully inte-
grate the principle and practice of meaningful, regu-
lar, and appropriate consultation with the Native
Hawaiian governing body by providing timely notice
to, and consulting with the Native Hawaiian people
prior to taking any actions that may have the poten-
tial to significantly affect Native Hawaiian re-
sources, rights, or lands;

(4) consult with the Native Hawailan Inter-

"agency Task Force, other Federal agencies, and with

relevant agencies of the State of Hawaii on policies,
practices, and proposed actions affecting Native Ha-
waiian resourees, rights, or lands;

{5) be responsible for the preparation and sub-
mittal to the Committee on Indian Affairs of the
Senate, the Committee on Energy and Natuaral Re-
sources of the Senate, and the Committee on Re-
sources of the House of Representatives of an an-
nual report detailing the activities of the Interageney
Task Force established under section 6 of this Aect
that are undertaken with respect to the continuing
process of reconciliation and to effect meaningful
consultation with the Native Hawaiian people and
the Native Hawaiian governing body and providing

recommendations for any necessary ehanges to exist-
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ing Federal statutes or regulations promulgated

under the authority of Federal law;

(6) be responsible for continuing the process of
reconciliation with the Native Hawaiian people, and
upon the recognition of the Native Hawaiian govern-
ing body by the United States as provided for in sec-
tion 7(d) of this Act, be responsible for continuing
the process of reconciliation with the Native Hawai-
ian governing body; and A

(7) assist the Native Hawaiian people in facili-
tating a process for self-determination, including but
not limited to the provision of technical assistance in
the development of the roll under section 7(a) of this
Act, the orgamization of the Native Hawaiian In-
terim Governing Council as provided for in section
7(b) of this Act, and the reorganization of the Na-
tive Hawaiian governing body as provided for in sec-
tion 7(¢) of this Act.

SEC. 5. DESIGNATION OF DEPARTMENT OF JUSTICE REP-
RESENTATIVE.

The Attornev General shall designate an appropriate
official within the Department of Justice to assist the Of-
fice of the Special Trustee for Native Hawailan Affairs
in the implementation and protection of the rights of Na-

tive Hawaiians and their political and legal relationship
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with the United States, and upon the recognition of the
Native Hawaiian governing body as provided for in section
7(d) of this Aect, in the implementation and protection of
the rights of the Native Hawailan governing bedy and its
political and legal relationship with the United States.
SEC. 8. NATIVE HAWAIIAN INTERAGENCY TASK FORCE.

(a) ESTABLISHMENT.—There is established an inter-
agency task force to be known as the “Native Hawaiian
Interagency Task Force”.

(b} CoMpOSITION.—The Task Forece shall be com-
posed of officials, to be appointed by the President,
from—

(1) each Federal agency that establishes or im-
plements policies that affect Native Hawaiians or
whose actions may significantly or uniquely impact
on Native Hawaiian resources, rights, or lands;

(2) the Office of the Special Trustee for Native
Hawaiian Affairs established under section 4 of this
Act; and

(3) the Executive Office of the President.

(¢) LEAD AGENCIES.—The Department of the Inte-
rior and the Department of Justice shall serve as the lead
agencies of the Task Force, and meetings of the Task
Force shall be convened at the request of the lead agen-

cies.
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{d) Co-CoaIRS.—The Task Force representative of
the Office of Special Trustee for Native Hawaiian Affairs
established under the authority of section 4 of this Act
and the Attorney General's designee under the authority
of section 5 of this Act shall serve as co-chairs of the Task
Force.

(e) DuTiEs.—The primary responsibilities of the
Task Force shall be—

(1) the coordination of Federal policies that af-
fect Native Hawaians or actions by any agency or
agencies of the Federal Government which may sig-
nificantly or uniquely impact on Native Hawaiian re-
sourees, rights, or lands;

(2) to assure that each Federal agency develops
a policy on consultation with the Native Hawaiian
people, and upon recognition of the Native Hawaiian
governing body by the United States as provided in
seetion 7(d) of this Act, consultation with the Native
Hawaiian governing body; and

(3) to assure the participation of each Federal
agency in the development of the report to Congress

authorized in section 4(b)(5) of this Act.

«S 2899 IS
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1 SEC. 7. PROCESS FOR THE DEVELOPMENT OF A ROLL FOR

2 THE ORGANIZATION OF A NATIVE HAWAIIAN
3 INTERIM GOVERNING COUNCIL, FOR THE OR-
4 GANIZATION OF A NATIVE HAWAIIAN IN.
5 TERIM GOVERNING COUNCIL AND A NATIVE
6 HAWAIIAN GOVERNING BODY, AND FOR THE
7 RECOGNITION OF THE NATIVE HAWAIIAN
8 GOVERNING BODY.
9 (a) ROLL.—
10 (1) PREPARATION OF ROLL.—The adult mem-
11 bers of the Native Hawaiian community whe wish to
12 participate in the reorganization of a Native Hawai-
13 ian governing body shall prepare a roll for the pur-
14 pose of the organization of a Native Hawailan In-
15 terim Governing Council. The roll shall include the
16 names of—
17 (A) the adult members of the Native Ha-
18 watian community who wish to become mem-
19 bers of a Native Hawaiian governing body and
20 who are the lineal descendants of the aborigi-
21 nal, indigenous, native people who resided in
22 the islands that now comprise the State of Ha-
23 waii on January 1, 1893, and who occupied and
24 exercised sovereignty in the Hawaiian archipel-
25 ago, including the area that now constitutes the
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State of Hawaii, as evidenced by (but not lim-
ited to)—
{i) genealogical records;
(i) Native Hawaiian kupuna (elders)
verification or affidavits;
(i1} ehurch or eensus records; or
{(iv) government birth or death certifi-
cates or other vital statistics records; and

{B) the childreu of the adult members list-
ed on the roll prepared under this subsection.
{2) CERTIFICATION AND SUBMISSION.—

{A) CommissiON.—There is authorized to
be established a Commission to be composed of
9 members for the purpose of certifying that
the adult members of the Native Hawaiian com-
munity on the roll meet the definition of Native
Hawaiian, as defined in section 2(6)(A) of this
Act. The members of the Commission shall have
expertise in the eertification of Native Hawaiian
aneestry.

{B) CERTIFICATION.—The Commission
shall certify to the Secretary that the individ-
uals listed on the roll developed under the au-

thority of this subsection are Native Hawaiians,
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as defined m section 2(6){(A) of this Act, and

shall submit such roll to the Secretary.

(3) NOTIFICATION.—The Commission shall
promptly provide notice to the Sewetary if any of
the individuals listed on the roll should be removed
from the roll on account of death.

(4) PUBLICATION.—Within 45 days of the re-
ceipt by the Secretary of the roll developed under
the authority of this subsection and eertified by the
Commission under the authority of paragraph (2),
the Secretary shall certify that the roll is consistent
with applicable Federal law by publishing the roll in
the Federal Register,

(5) EFFeCT OF PUBLICATION.—The publication
of the roll developed under the authority of this sub-
section shall be for the purpose of providing any
member of the public with an opportunity to—

{A) petition the Seeretary to add to the
roll the name of an individual who meets the
definition of Native Hawaiian, as defined in
section 2{6)(A) of this Act, and who is not list-
ed on the roll; or

(B) petition the Secretary to remove from
the roll the name of an individual who does not

meet such definition.
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(6) DEADLINE FOR PETITIONS.—Any petition
described in paragraph (5} shall be filed with the
Secretary within 90 days of the date of the publica-
tion of the roll in the Federal Register, as author-
ized under paragraph (4).

(7) CERTIFICATION OF ADDITIONAL NATIVE
HAWAIIANS FOR INCLUSION ON THE ROLL.—

(A} SuBMISSION.—Within 30 days of re-
ceiving a petition to add the name of an individ-
val to the roll, the Secretary shall submit the
name of each individual who is the subject of a
petition to add his or her name to the roll to
the Commission for certification that the indi-
vidual meets the definition of Native Hawaiian,
as dofined in section 2(6)(A) of this Act.

(B) CERTIFICATION.—Within 30 days of
receiving a petition from the Secretary to have
a name added to or removed from the roll, the
Commigsion shall certify to the Secretary
that—

(i) the individual meets the definition
- of Native Hawaiian, as defined in section

2(6)(A) of this Act; or
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(i) the individual does not meet the
definition of Native Hawaiian, as so de-
fined.

Upon such certification, the Secretary shall add
or remove the name of the individual on the
roll, as appropriate.

(8) HEARING.—

(A) IN GENERAL.—The Secretary shall
conduct a hearing on the record within 45 days
of the receipt by the Secretary of—

(i) a certification by the Commission
that an individual does not meet the defini-
tion of Native Hawaiian, as defined in sec-
tion 2(6)(A) of this Act; or

(ii) a petition to remove the name of
any individual listed on the roll submitted
to the Secretary by the Commission.

(B) TESTIMONY.—At the hearing con-
ducted in accordance with this paragraph, the
Secretary may receive testimony from the peti-
tioner, a representative of the Commission, the
individual whose name is the subject of the pe-
tition, and any other individuals who may have
the necessary expertise to provide the Secretary

with relevant information regarding whether the
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individual whose name is the subject of a peti-
tion meets the definition of Native Hawaiian, as
defined in section 2(6)(A) of this Act.

(C) FINAL DETERMINATION.—Within 30
days of the date of the conclusion of the hear-
ing conducted in accordance with this para-
graph, the Secretary shall make a determina-
tion regarding whether the individual whose
name is the subject of a petition meets the defi-
nition of Native Hawaiian, as defined in section
2(6)(A) of this Act. Such a determination shall
be a final determination for purposes of judicial
review.

(9) JUDICIAL REVIEW.—

(A) FiNaL  JUDGMENT.——The  United
States Distriet Court for the District of Hawaii
shall have jurisdiction to review the record of
the decision developed by the Secretary and the
Secretary’s final determination under para-
graph (8) and shall make a final judgment re-
garding such determination.

(B} Notice.—If the district court deter-
mines that an individual’s name should be
added to the roll because that individual meets

the definition of Native Hawaiian, as defined m

«S 2899 IS
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section 2(6)(A) of this Act, or that an individ-
ual’s name should be removed from the roli be-
cause that individual does not meet such defini-
tion, the district eourt shall so advise the Sec-
retary and the Secretary shall add or remove
the individual's name from the roll, consistent
with the instructions of the distriet court.

(10) PUBLICATION OF FINAL ROLL.—Except
for those petitions which remain the subject of judi-
cial review under the authority of paragraph (9), the
Secretary shall—

{A) publish a final roll in the Federal Reg-
ister within 290 days of the receipt by the Sec-
retary of the roll prepared under the authority
of paragraph (1); and

(B) subsequently publish in the Federal
Register the names of any individuals that the
distriet court directs be added or removed from
the roll.

(11) EFFECT OF PUBLICATION.—The publica-
tion of the final roll shall serve as the basis for the
eligibility of adult members listed on the roll to par-
ticipate in all referenda and elections associated with
the organization of a Native Hawaiian Interim Gov-

erning Council.
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(b) ORGANIZATION OF THE NATIVE HawanaN IN-

TERIM GOVERNING COUNCIL.—

(1) ORGANIZATION.—

(A) DATE OF GENERAL MEETING.—Within
90 days of the date of the publication of the
final roll in the Federal Register, the Secretary
shall announce the date of a general meeting of
the adult members of those listed on the roll to
nominate candidates from among the aduit
members listed on the roll for election to the
Native Hawaiian Interim Governing Council.
The eriteria for candidates to serve on the Na-
tive Hawailan Interim Governing Council shall
be developed by the adult members listed on the
roll at the general meeting. The general meet-
ing may consist of meetings on each island or
at such sites as to secure the maximum partici-
pation of the adult members listed on the roll.
Such general meeting (or meetings) shall be
held within 30 days of the Secretary’s an-
nouneement.

{B) ELrCTION.—Within 45 days of the
general meeting (or meetings), the Secretary
shall assist the Native Hawaiian eommunity in

holding an election by secret ballot (absentee
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and mail balloting permitted), to elect the mem-
bership of the Native Hawaiian Interim Govern-
ing Council from among the nominees submit-
ted to the Secretary from the general meeting.
The ballots shall provide for write-in votes.

(C) APPROVAL.—The Secretary shall ap-
prove the Native Hawailan Interim Governing
Council elected pursuant to this subsection if
the requirements of this section relating to the
nominating and election process have been met.
(2) POWERS.—

{A) IN GENERAL.—The Native Hawaitan
Interim Governing Council shall represent those
on the roll in the implementation of this Act
and shall have no powers other than those given
to it in accordance with this Aect,

(B) TERMINATION.—The Native Hawaiian
Interim Governing Council shall have no power
or authority under this Act after the time which
the duly elected officers of the Native Hawaiian
governing body take office.

(3) DuTiEs.—

(A) REFERENDUM.—The Native Hawaiian

Interim Governing Couneil shall conduct a ref-

erendum of the adult members listed on the roll
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for the purpose of determining (but not limited

to) the following:

(i) The proposed elements of the or-
ganic governing documents of a Native
Hawatiian governing body.

(ii) The proposed powers and authori-
ties to be exercised by a Native Hawaiian
governing body, as well as the proposed
privileges and immunities of a Native Ha-
waiian governing body.

(iii) The proposed civil rights and pro-
tection of such rights of the members of a
Native Hawaiian governing body and all
persons subject to the authority of a Na-
tive Hawaiian governing body.

(B) DEVELOPMENT OF ORGANIC GOVERN-

ING DOCUMENTS.—Based upon the referendum

authorized in subparagraph (A), the Native Ha-

waiian Interim Governing Council shall develop

proposed organic governing documents for a

Native Hawaiian governing body.

(C) DiISTRIBUTION.—The Council shall

distribute to all adult members of those listed

on the roll, a copy of the proposed or%anic gov-

erning documents, as drafted by the Native Ha-
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waiian Interim Governing Councj], along with a
brief impartial description of the proposed or-
ganic governing documents.

(D) CoNSULTATION.—The Native Hawai-
ian Interim Governing Council shall freely eon-
sult with those listed on the roll concerning the
text and description of the proposed organie
governing documents.

(4) ELECTIONS.—

(A} IN GENERAL.—Upon the request of
the Native Hawaiian Interim Governing Coun-
cil, the Secretary shall hold an election for the
purpose of ratifying the proposed organic gov-
erning documents. If the Seeretary fails to aet
within 45 days of the request by the Council, -
the Council is authorized to conduct the elec-
tion.

{B) FAILURE TO ADOPT GOVERNING DOCU-
MENTS.—If the proposed organic governing
documents are not adopted by a majority vote
of the adult members listed on the roll, the Na-
tive Hawaiian Interim Governing Council shall
consult with the adult members listed on the
roll to determine which elements of the pro-

posed organic governing documents were found
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to be unaceceptable, and based upon such con-
sultation, the Couneil shall propose changes to
the proposed organic governing documents.

(C) ELECTION.~Upon the request of the
Native Hawaiian Interim Governing Council,
the' Secretary shall hold a second election for
the purpose of ratifyihg the proposed organic
governing documents. If the Seecretary fails to
act within 45 days of the request by the Coun-
cil, the Council is authorized to conduect the sec-
ond election.

(¢) ORGANIZATION OF THE NATIVE HAWAIIAN GOv-

ERNING BODY.—

(1) RECOGNITION OF RIGHTS.—The right of
the Native Hawaiian governing body of the indige-
nous, native people of Hawaii to organize for its
common welfare, and to adopt appropriate organic
governing documents is hereby recognized by the
United States.

(2) RaTIFICATION.—The organic governing
documents of the Native Hawaiian governing boedy
shall become effective when ratified by a majority
vote of the aduit members listed on the roll, and ap-
proved by the Secretary upon the Secretary’s deter-

mination that the organic governing documents are
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consistent with applicable Federal law and the spe-
cial trust relationship between the United States and
its native people. If the Secretary fails to make such
a determination within 45 days of the ratification of
the organie govrrning documents by the adult mem-
bers listed on the roll, the organi¢ governing docu-
ments shall be deemed to have been approved by the
Secretary.

{3) ELECTION OF GOVERNING OFFICERS.—
Within 45 days after the Secretary has approved the
organic governing documents or the organiec govern-
ing doecuments are deemed approved, the Secretary
shall assist the Native Hawaiian Interim Governing
Couneil in holding an election by secret ballot for the
purpose of determining the individuals who will serve
as governing body officers as provided in the organie
governing documents.

(4) VOTING ELIGIBILITY.—For the purpose of
this initial election and notwithstanding any provi-
sion in the organic governing documents to the con-
trary, absentee balloting shall be permitted and all
adult members of the Native Hawaiian governing
body shall be entitled to vote in the election.

{5) FUTURE ELECTIONS.—All further elections

of governing body officers shall be conducted as pro-
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vided for in the organic governing doeuments and
ordinances adopted in accordance with this Aet.

{6) REVOCATION; RATIFICATION OF AMEND-
MENTS.~—When ratified by a majority vote of the
adult members of those listed on the roll, the organic
governing documents shall be revocable by an elee-
tion open to the adult members of the Native Ha-
waiian governing body, and amendments to the or-
ganic governing documents may be ratified by the
same process.

{7) ADDITIONAL RIGHTS AND POWERS.—In ad-
dition to all powers vested in the Native Hawaiian
governing body by the duly ratified organic govern-
ing documents, the organic governing documents
shall also vest in the Native Hawaiian governing
body the rights and powers to—

(A) exercise those governmental authorities
that are recognized by the United States as the
powers and authorities that are exercised by
other governments representing the indigenous,
native people of the United States;

(B) provide for the protection of the civil
rights of the members of the Native Hawaiian
governing body and all persons subject to the

authority of the Native Hawaiian governing
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body, and to assure that the Native Hawaiian

governing body exercises its authority consistent

with the requirements of section 202 of the Act

of April 11, 1968 (25 U.8.C. 1302);

(C) prevent the sale, disposition, lease, or
encumbrance of lands, interests in lands, or
other assets of the Native Hawaiian governing
body without the consent of the Native Hawai-
ian governing body;

(D) determine the membership in the Na-
tive Hawaiian governing body; and

{E) negotiate with Federal, State, and
local governments, and other entities.

(d) FEDERAL RECOGNITION.—

(1) RECOGNITION.—Notwithstanding any other
provision of law, upon the approval by the Secretary
of the organic governing documents of the Native
Hawaiian governing body and the election of officers
of the Native Hawaiian governing body, Federal rec-
ognition is hereby extended to the Native Hawaiian
governing body as the representative governing body
of the Native Hawaiian people.

{2) NO DIMINISHMENT OF RIGHTS OR PRIVI-
LEGES.—Nothing contained in this Act shall dimin-

ish, alter, or amend any existing rights or privileges
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enjoyed by the Native Hawaiian people which are
not inconsistent with the provisions of this Aect.

(e) INCORPORATION OF THE NATIVE HAWAIIAN GOV-

ERNING BODY.—

(1) CHARTER OF INCORPORATION.—Upon peti-
tion of the Native Hawaiian governing body, the
Seeretary may issue a charter of incorporation to
the Native Hawaiian governing body. Upon the
issuance of such charter of incorporation, the Native
Hawaiian governing body shall have the same status
under Federal law when acting in its corporate ca-
pacity as the status of Indian tribes that have been
issued a charter of incorporation under the authority
of section 17 of the Indian Reorganization Act (25
U.S8.C. 477).

(2) ENUMERATED POWERS.—Such charter may
authorize the incorporated Native Hawailan govern-
ing body to exercise the power to purchase, take by
gift, bequest, or otherwise, own, hold, manage, oper-
ate, and dispose of property of every description,
real and personal, including the power to purchase
lands and to issue an exchange of interests in cor-
porate property, and such further powers as may be
incidental to the conduct of corporate business, and

that are not inconsistent with law.
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SEC. 8. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated such sums as
may be necessary to carry out the activities authorized in
sectious 4, 6, and 7 of this Act.

SEC. 8. REAFFIRMATION OF DELEGATION OF FEDERAL AU-
THORITY; NEGOTIATIONS.

(a) REAFFIRMATION.—The delegation by the United
States of authority to the State of Hawaii to address the
conditions of Native Hawaiians contained in the Aet enti-
tled “An Act to provide for the admission of the State
of Hawaii into the Union” approved March 18, 1959
(Public Law 86-3; 73 Stat. 5) is hereby reaffirmed.

(b) NEGOTIATIONS.—Upon the Federal recognition
of the Native Hawalian governing body pursuant to sec-
tion 7(d) of this Act, the United States is authorized to
negotiate and enter into an agreement with the State of
Hawaii and the Native Hawaiian governing boedy regard-
ing the transfer of lands, resources, and assets dedicated
to Native Hawaiian use under existing law as in effect
on the date of enactment of this Act to the Native Hawai-
ian governing body. '

SEC. 10. DISCLAIMER.
Nothing in this Aect is intended to serve as a settle-

ment of any claims against the United States.
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SEC. 11. REGULATIONS.

The Secretary is authorized to make such rules and
regulations and such delegations of authority as the Sec-
retary deems necessary to carry out the provisions of this
Act.

SEC. 12. SEVERABILITY.

In the event that any section or provision of this Act,
or any amendment made by this Act is held imvalid, it
is the intent of Congress that the remaining sections or
provisions of this Act, and the amendments made by this

Act, shall continue in full force and effect.

O

«8 26899 IS
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106TH CONGRESS
L™ H. R. 4904

To express the poliey of the United States regarding the United States
relationship with Native Hawaiians, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

Jury 20, 2000

Mr. ABERCROMBIE introduced the following bill; which was referred to the
Committee on Resources

A BILL

To express the policy of the United States regarding the
United States relationship with Native Hawaiians, and
for other purposes.

]

Be it enacted by the Senate and House of Representa-
tives of the United Stutes of America in Congress assembled,
SECTION 1. FINDINGS.

Congress finds that—

(1) the Constitution vests Congress with the au-
thority to address the conditions of the indigenous,
native people of the United States;

(2) Native Hawaiians, the native people of the

L= - Y G VR N ]

State of Hawaii are indigenous, native people of the

[

United States;
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(3) the United States has a special trust rela-
tionship to promote thé welfare of the native people
of the United States, including Native Hawaiians;

(4) under the treaty-making power of the
United States, Congress exercised its constitutional
authority to confirm a treaty between the United
States and the government that represented the Ha-
waiian people, and from 1826 until 1893, the United
States recognized the independence of the Kingdom
of Hawaii, extended full diplomatic recognition to
the Hawaiian Government, and entered into treaties
and conventions with the Hawaiian monarchs to gov-
ern commerce and navigation in 1826, 1842, 1849,
1875, and 1887,

(5) pursuant to the provisions of the Hawaiian
Homes Commission Act, 1920 (42 Stat. 108, chap-
ter 42), the United States set aside 200,000 acres
of land in the Federal territory that later became
the State of Hawaii in order to establish a homeland
for the native people of Hawaii, Native Hawaiians;

{6) by setting aside 200,000 acres of land for
Native Hawaiian homesteads and farms, the Act as-
sists the Native Hawaiian community in maintaining
distinet native settlements throughout the State of

Hawaii;
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(7) approximately 6,800 Native Hawaiian les-
sees and their family members reside on Hawaiian
Home Lands and approximately 18,000 Native Ha-
walians who are eligible to reside on the Home
Lands are on a waiting list to receive assignments
of land;

(8) the Hawaiian Home Lands continue to pro-
vide an important foundation for the ability of the
Native Hawailan community to maintain the prac-
tice of Native Hawaiian culture, language, and tradi-
tions, and Native Hawaiians have maintained other
distinetly native areas in Hawaii;

(9) on November 23, 1993, Public Law 103~
150 (107 Stat. 1510) (commonly known as the Apol-
ogy Resolution) was enacted into law, extending an
apology on behalf of the United States to the Native
people of Hawaii for the United States role in the
overthrow of the Kingdom of Hawaii;

(10) the Apology Resolution acknowledges that
the overthrow of the Kingdom of Hawaii occurred
with the active participation of agents and citizens
of the United States and further acknowledges that
the Native Hawaiian people never directly relin-
quished their claims to their inherent sovereignty as

a people over their national lands to the United
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States, either through their monarchy or through a
plebiscite or referendum;

(11) the Apology Resolution expresses the com-
mitment of Congress and the President to acknowl-
edge the ramifications of the overthrow of the King-
dom of Hawaii and to support reconciliation efforts
between the United States and Native Hawaiians;
and to have Congress and the President, through the
President’s designated officials, consult with Native
Hawaiians on the reconciliation proeess as called for
under the Apologyf Resolution;

(12) despite the overthrow of the Hawaiian gov-
ernment, Native Hawaiians have continued to main-
tain their separate identity as a distinet native com-
munity through the formation of cultural, social, and
political institutions, and to give expression to their
rights as native people to self-determination and
self-governance as evidenced through their 1.>aﬁicipa-
tion in the Office of Hawaiian Affairs;

{13) Native Hawalians also maintain a distinet
Native Hawaiian community through the provision
of governmental services to Native Hawaiians, in-
cluding the provision of health care services, edu-
cational programs, employment and training pro-

grams, children’s services, eonservation programs,
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fish and wildlife protection, agricultural programs,
native language immersion programs and native lan-
guage immersion schools from kindergarten through
high school, as well as college and master’s degree
programs in native language immersion instruction,
and traditional justice programs, and by eontinuing
their efforts to enhance Native Hawaiian self-deter-
mination and loeal control;

(14) Native Hawaiians are actively engaged in
Native Hawaiian cultural praectices, traditional agri-
cultural methods, fishing and subsistence praectices,
maintenanee of cultural use areas and saecred sites,
protection of burial sites, and the exercise of their
traditional rights to gather medicinal plants and
herbs, and food sources;

{15) the Native Hawailan people wish to pre-
serve, develop, and transmit to future Native Hawai-
ian generations their ancestral lands and Native Ha-
waiian political and cultural identity in accordance
with their traditions, beliefs, customs and praetices,
language, and social and political institutions, and to
achieve greater self-determination over their own af-
fairs;

(16) this Act responds to the desire of the Na-

tive Hawaiian people for enhanced self-determination
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by establishing a process within the framework of
Federal law for the Native Hawaiian people to exer-
cise their inherent rights as a distinet aboriginal, in-
digenous, native eommunity to reorganize a Native
Hawaiian governing body for the purpose of giving
expression to their rights as native people to self-de-
termination and self-governance;

(17) the United States has declared that—

{A) the United States has a special respon-
sibility for the welfare of the native peoples of
the United States, including Native Hawaiians;

(B) Congress has identified Native Hawai-
ians as a distinet indigenous group within the
scope of its Indian affairs power, and has en-
acted dozens of statutes on their behalf pursu-
ant to its recognized trust responsibility; and

{C) Congress has also delegated broad au-
thority to administer a portion of the federal
trust responsibility to the State of Hawaii;

(18) the United States has recognized and re-
affirmed the special trust relationship with the Na-
tive Hawaiian people through—

(A) the enactment of the Act entitled “An

Act to provide for the admission of the State of

«HR 49804 1B



45

7

| Hawaii into the Union”, approved March 18,
2 1959 (Public Law 86-3; 73 Stat. 4) by—

3 (i) ceding to the State of Hawaii title
4 to the public lands formerly held by the
5 United States, and mandating that those
6 lands be held in public trust for the better-
7 ment of the conditions of Native Hawai-
8 ians; and

9 (ii) transferring the United States re-
10 spounsibility for the administration of the
1 Hawaiian Home Lands to the State of Ha-
12 waii, but retaining the authority to enforce
13 the trust, including the exclusive right of
14 the United States to consent to any actions
15 affecting the lands which eomprise the cor-
16 pus of the trust and any amendments to
17 the Hawaiian Homes Commission Act,
18 1920 (42 Stat. 108, chapter 42) that are
19 enacted by the legislature of the State of
20 Hawaii affecting the beneficiaries  under
21 the Act;
22 (19) the United States continually has recog-

23 nized and reaffirmed that—
24 (A) Native Hawaiians have a cultural, his-

25 torie, and land-based link to the aboriginal, na-
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tive people who exercised sovereignty over the
Hawaiian Islands;

(B) Native Hawaiians have never relin-
quished their claims to sovereignty or their sov-
ereign lands;

(C) the United States extends services to
Native Hawaiians because of their unique sta-
tus as the aboriginal, native people of a once
sovereigﬁ nation with whom the Unifed States
has a political and legal relationship; and

(D) the special trust relationship of Amer-
ican Indians, Alaska Natives, and Native Ha-
wailans to the United States arises out of their
status as aboriginal, indigenous, native people

of the United States.

16 SEC. 2. DEFINITIONS.

17
18
19
20
21
22
23
24

In this Aet:

{1) ABORIGINAL, INDIGENOUS, NATIVE PEO-
PLE—The term “aboriginal, indigenous, native peo-
ple” means those people whom Congress has recog-
nized as the original inhabitants of the lands and
who exercised sovereignty prior to European contact
in the areas that later became part of the United

States;
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(2) ADULT MEMBERS.—The term “adult mem-
bers” medns those Native Hawaiians who have at-
tained the age of 18 at the time the Seeretary pub-
lishes the initial roll in the Federal Register, as pro-
vided in section 7(a)(4) of this Act.

(3) APOLOGY RESOLUTION.—The term ‘“‘Apol-
ogy Resolution” means Public Law 103-150 (107
Stat. 1510), a joint resolution offering an apology to
Native Hawaiians on behalf of the United States for
the participation of agents of the United States in
the January 17, 1893 overthrow of the Kingdom of
Hawaii.

(4) CommissioN.—The term “Commission”
means the commission established in section 7 of
this Aect to certify that the adult members of the Na-
tive Hawaiian community contained on the roll de-
veloped under that section meet the definition of Na-
tive Hawaiian, as defined in paragraph (6)(A).

(5) INDIGENOUS, NATIVE PEOPLE.—The term
“indigenous, native people’”’ means the lineal de-
scendants of the aboriginal, indigenous, native peo-
ple of the United States.

(6) NATIVE HAWAIIAN.—

(A) Prior to the recognition by the United

States of a Native Hawaiian governing body

«HR 4904 TH
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mnder the authority of seetion 7(d) of this Act,
the term ‘“Native Hawaiian” means the indige-
nous, native people of Hawaii who are the lineal
desecendants of the aboriginal, indigenous, na-
tive people who resided in the islands that now
comprise the State of Hawaii on Jamuary 1,
1893, and who occupied and exercised sov-
ereignty in the Hawailan archipelago, including
the area that now constitutes the State of Ha-
waii, as evidenced by (but not limited to)—
(1) genealogical records;
(ii) Native Hawaiian kupuna (elders)
verification or affidavits;
(i11) church or census records; or
(iv) goverument birth or death certifi-
cates or other vital statisties records;

{B) Following the recognition by the
United States of the Native Hawaiian govern-
ing body under section 7(d) of this Act, the
term “Native Hawaiian” shall have the mean-
ing given to such term in the organic governing
documents of the Native Hawailan governing
body.

(7) NATIVE HAWAIIAN GOVERNING BODY.—The

term “Native Hawaiian governing body” means the
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adult members of the governing body of the Native
Hawaiian people that is recognized by the United
States under the authority of section 7(d) of this
Act.

(8) NATIVE HAWAIIAN INTERIM GOVERNING
COUNCIL.—The term ‘“Native Hawaiian Interim
Governing Council” means the interim governing
counecil that is authorized to exercise the powers and
authorities recognized in section 7(b) of this Act.

(9) RoLL.~—The term “roll” means the roll that
is developed under the authority of section 7(a) of
this Act.

(10) SECRETARY.—The term “‘Secretary”
means the Secretary of the Department of the Inte-
rior.

(11) TASK FORCE.~—The term “Task Force”
means the Native Hawaiian Interagency Task Force
established under the authority of section 6 of this
Act.

3. UNITED STATES POLICY.
The United States reaffirms that-—

(1) Native Hawaifans are a unique and distinet
aboriginal, indigenous, native people, with whom the

United States has a political and legal relationship;
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(2) the United States has a special trust rela-
tionship to promote the welfare of Native Hawailans;
{3) Congress possesses the authority under the
Constitution to enact legislation to address the con-
ditions of Native Hawaiians and has exercised this
authority through the enactment of—

(A) the Hawaiian Homes Commission Act,
1920 (42 Stat. 108, chapter 42);

(B) the Act entitled “An Aet to provide for
the admission of the State of Hawaii into the
Union”, approved March 18, 1959 (Public Law
86-3; 73 Stat. 4); and

(C) more than 150 other Federal laws ad-
dressing the conditions of Native Hawaiians;

(4) Native Hawaiians have—

(A) an inherent right to autonemy in their
internal affairs;

(B) an inherent right of self-determination
and self-governance; and

(C) the right to reorganize a Native Ha-
waiian governing body; and
(5) the United States shall continue to engage

in a process of reconciliation and political relations

with the Native Hawaiian people.
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1 SEC. 4. ESTABLISHMENT OF THE OFFICE OF SPECIAL
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TRUSTEE FOR NATIVE HAWAIIAN AFFAIRS.

(a) IN GENERAL.—There is established within the

Office of the Secretary of the Department of the Interior
the Office of Special Trustee for Native Hawailan Affairs.

{b) DUTIES OF THE OFFICE.—The Office of Special

Trustee for Native Hawaiian Affairs shall—

(1) effectuate and coordinate the special trust
relationship between the Native Hawaiian people
and the United States through the Secretary, and
with all other Federal agencies;

(2) upon the recognition of the Native Hawai-
ian governing body by the United States as provided
for in section 7(d) of this Aect, effectuate and coordi-
nate the special trust relationship between the Na-
tive Hawaiian governing body and the United States
through the Secretary, and with all other Federal
agencies; |

(3) fully integrate the prineiple and practice of
meaningful, regular, and appropriate consultation
with the Native Hawaiian people by providing timely
notice to, and consulting with the Native Hawaiian
people prior to taking any actions that may have the
potential to significantly or uniquely affeet Native
Hawaiian resources, rights, or lands, and upon the

recoguition of the Native Hawaiian governing body
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as provided for m section 7(d) of this Act, fully inte-
grate the principle and practice of meaningful, regu-
lar, and appropriate consultation with the Native
Hawaiian governing body by providing timely notice
to, and consulting with the Native Hawaiian people
prior to taking any actions that may have the poten;
tial to significantly affect Native Hawaiian re-
sources, rights, or lands;

(4) consult with the Native Hawaiian Inter-
agency Task Foree, other Federal agencies, and with
relevant agencies of the State of Hawaii on policies,
praetices, and proposed actions affecting Native Ha-
wailan resources, rights, or lands;

(5) be responsible for the preparation and sub-
mittal to the Committee on Indian Affairs of the
Senate, the Committee on Energy and Natural Re-
sources of the Senate, and the Committee on Re-
sources of the House of Representatives of an an-
nual réport detailing the activities of the Interagency
Task Force established under section 6 of this Act
that are undertaken with respect to the continuing
process of reconciliation and to effect meaningful
consultation with the Native Hawaiian people and
the Native Hawaiian governing body and providing

recommendations for any necessary changes to exist-
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ing Federal statutes or regulations promulgated

under the authority of Federal law;

(6) be responsible for continuing the process of
reconciliation with the Native Hawaiian people, and
upon the recognition of the Native Hawaiian govern-
ing body by the United States as provided for in see-
tion 7(d) of this Act, be responsible for continuing
the process of reconciliation with the Native Hawai-
ian governing body; and

{7) assist the Native Hawaiian people in facili-
tating a proeess for self-determination, ineluding but
not limited to the provision of technical assistance in
the development of the roll under section 7(a) of this
Act, the organization of the Native Hawaiian In-
terim Governing Council as provided for in section
7(b) of this Act, and the reorganization of the Na-
tive Hawaiian governing body as provided for in sec-
tion 7(c) of this Act.

SEC. 5. DESIGNATION OF DEPARTMENT OF JUSTICE REP-
RESENTATIVE.

The Attorney General shall desigxlate an appropriate
official within the Department of Justice to assist the Of-
fice of the Special Trustee for Native Hawaiian Affairs
in the implementation and protection of the rights of Na-

tive Hawaiians and their political and legal relationship
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with the United States, and upon the recognition of the
Native Hawaiian governing body as provided for in section
7(d) of this Act, in the implementation and protection of
the rights of the Native Hawaiian governing body and its
political and legal relationship with the United States.
SEC. 6. NATIVE HAWAIIAN INTERAGENCY TASK FORCE.

(a) ESTABLISHMENT.—There is established an inter-
agency task force to be known as the “Native Hawaiian
Interagency Task Foree”.

(b) CoMPOSITION.—The Task Foree shall be com-
posed of officials, to be appeinted by the President,
from—

(1) each Federal agency that establishes or im-
plements policies that affect Native Hawaiians or
whose actions may significantly or uniquely impaect
on Native Hawaiian resources, rights, or lands;

(2) the Office of the Special Trustee for Native
Hawaiian Affairs established under section 4 of this
Act; and

(3) the Executive Office of the President.

(¢) LEAD AGENCIES.—The Department of the Inte-
rior and the Department of Justice shall serve as the lead
agencies of the Task Force, and meetings of the Task
Force shall be convened at the request of the lead agen-

cies.
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{d) Co-CHArS.—The Task Force representative of
the Office of Special Trustee for Native Hawaiian Affairs
established under the authority of section 4 of this Act
and the Attorney General’s designee under the authority
of section 5 of this Act shall serve as co-chairs of the Task
Force.

(e) DUTIES.—The primary responsibilities of the
Task Force shall be—

(1) the coordination of Federal policies that af-
fect Native Hawailans or actions by any ageuey or
agencies of the Federal Government which may sig-
nificantly or uniguely impaet on Native Hawaiian re-
sourees, rights, or lands;

(2) to assure that each Federal agency develops
a policy on consultation with the Native Hawaiian
people, and upon recognition of the Native Hawaiian
governing body by the United States as provided in
section 7(d) of this Act, eonsultation with the Native
Hawaiian governing body; and

(3) to assure the participation of each Federal
ageney in the development of the report to Congress
authorized in section 4(b){(5)} of this Act.

*HR 4804 1H
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I SEC. 7. PROCESS FOR THE DEVELOPMENT OF A ROLL FOR

2 THE ORGANIZATION OF A NATIVE HAWAIIAN
3 INTERIM GOVERNING COUNCIL, FOR THE OR-
4 GANIZATION OF A NATIVE HAWAIIAN IN-
5 TERIM GOVERNING COUNCIL AND A NATIVE
6 HAWAIIAN GOVERNING BODY, AND FOR THE
7 RECOGNITION OF THE NATIVE HAWAIIAN
8 GOVERNING BODY.
9 {a) RoLL.~—
10 (1) PREPARATION OF ROLL.—The adult mem-
11 bers of the Native Hawaiian community who wish to
12 participate in the reorganization of a Native Hawai-
13 ian governing body shall prepare a roll for the pur-
14 pose of the organization of a Native Hawaiian In-
15 terim Governing Council. The roll shall include the
16 names of—
17 (A) the adult members of the Native Ha-
18 waiian community who wish to become mem-
19 bers of a Native Hawailian governing body and
20 who are the lineal descendants of the aborigi-
21 nal, indigenous, native people who resided in
22 the islands that now comprise the State of Ha-
23 waii on January 1, 1893, and who occupied and
24 exercised sovereignty in the Hawaiian archipel-
25 ago, including the area that now constitutes the
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State of Hawaii, as evidenced by (but not lim-
ited to)—
(i) genealogical records;
(ii) Native Hawaiian kupuna (elders)
verification or affidavits;
(iii) chureh or census records; or
{(iv) government birth or death certifi-
eates or other vital statistics records; and
(B) the children of the adult members list-
ed on the roll prepared under this subsection.
(2) CERTIFICATION AND SUBMISSION .~
(A) CoMMISSION.—There is authorized to
be established a Commission to be composed of
9 members for the purpose of certifying that
the adult members of the Native Hawaiian com-
munity on the roll meet the definition of Native
Hawaiian, as defined in section 2(6)(A) of this
Act. The members of the Commission shall have
expertise in the certification of Native Hawaiian
ancestry.
{B) CERTIFICATION.—The - Commission
shall certify to the Secretary that the individ-
uals listed on the roll developed under the au-

thority of this subsection are Native Hawaiians,
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as defined in section 2(6)(A) of this Act, and

shall submit such roll to the Secretary.

(3) NOTIFICATION.—The Commission shall
promptly provide notice to the Secretary if any of
the individuals listed on the roll should be removed
from the roll on account of death.

(4) PUBLICATION.——Within 45 days of the re-
ceipt by the Secretary of the roll developed under
the authority of this subsection and certified by the
Commission under the authority of paragraph (2),
the Secretary shall certify that the roll is consistent
with applicable Federal law by publishing the roll in
the Federal Register.

(5) EFFECT OF PUBLICATION.—The publication
of the roll developed under the authority of this sub-
section shall be for the purpose of providing any
member of the public with an opportunity to—

(A) petition the Secretary to add to the
roll the name of an individual who meets the
definition of Nat‘ivé Hawaiian, as defined in
section 2(6){A) of this Act, and who is not list-
ed on the roll; or

(B) petition the Secretary to remove from
the roll the name of an individual who does not

meet such definition,
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{6) DEADLINE FOR PETITIONS.—Any petition
described in paragraph (5) shall be filed with the
Secretary within 90 days of the date of the publica-
tion. of the roll in the Federal Register, as author-
ized under paragraph (4).

(7) CERTIFICATION OF ADDITIONAL NATIVE
HAWAIIANS FOR INCLUSION ON THE ROLL.~—

{A) SUBMISSION.—Within 30 days of re-
ceiving a petition to add the name of an individ-
ual to the roll, the Secretary shall submit the
name of each individual who is the subject of a
petition to add his or her name to the roll to
the Commission for certification that the indi-
vidual meets the definition of Native Hawaiian,
as defined in section 2(6)(A) of this Act.

{B) CERTIFICATION.—Within 30 days of
receiving a petition from the Secretary to have
a name added to or removed from the roll, the
Commission shall certify to the Secretary
that—

(i) the individual meets the definition
of Native Hawaiian, as defined in section

2(6){A) of this Act; or
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(i) the individual does not meet the
definition of Native Hawaiian, as so de-
fined. |

Upon such certification, the Secretary shall add
or remove the name of the individual on the
roll, as appropriate.

(8) HEARING.—

(A) IN GENERAL.—The Secretary shall
conduct a hearing on the record within 45 days
of the receipt by the Secretary of—

(i) a eertification by the Commission
that an individual does not meet the defini-
tion of Native Hawaiian, as defined in sec-
tion 2(6)(A) of this Act; or

(11) a petition to remove the name of
any individual listed on the roll submitted
to the Secretary by the Commission.

(B) TESTIMONY.—At the hearing con-
ducted in accordance with this paragraph, the
Secretary may receive testimony from the peti-
tioner, a representative of the Commission, the
individual whose name is the subject of the pe-
tition, and any other individuals who may have
the necessary expertise to provide the Secretary

with relevant information regarding whether the

+HR 4904 IH



R~RENN S T~ 7 T -

[ T O R O B S o T 1 T T e T S i VS VUV OS iy
I e o R - R = ¥ T - N VO e T -1

61

23
individual whose name is the subject of a peti-
tion meets the definition of Native Hawaiian, as
defined in section 2(6){A) of this Act.

(C) FINAL DETERMINATION.—Within 30
days of the date of the conclusion of the hear-
mg conducted in accordance with this para-
graph, the Secretary shall make a determina-
tion rvegarding whether the individual whose
name is the subject of a petition meets the defi-
nition of Native Hawailan, as defined in section
2(6)(A) of this Act. Such a determination shall
be a final determination for purposes of judicial
review.

(9) JUDICIAL REVIEW.—

{A) FiNnaL  JUDGMENT.—The  United
States Distriet Court for the District of Hawaii
shall have jurisdietion to review the record of
the decision developed by the Secretary and the
Secretary’s final determination under para-
graph (8) and shall make a final judgment re-
garding such determination.

(B) Notice.—If the district court deter-
mines that an individual’'s name should be
added to the roll because that individual meets

the definition of Native Hawaiian, as defined in
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section 2(6)(A) of this Act, or that an individ-
ual’s name should be removed from the roll be-
cause that individual does not meet such defini-
tion, the district court shall so advise the Sec-
retary and the Secretary shall add or remove
the individual’s name from the roll, consistent
with the instructions of the district court.

(10) PUBLICATION OF FINAL ROLL.—Except
for those petitions which remain the subject of judi-
cial review under the authority of paragraph (9), the
Secretary shall—

(A} publish a final roll in the Federal Reg-
ister within 290 days of the receipt by the Sec-
retary of the roll prepared under the authority
of paragraph (1); and

(B) subsequently publish in the Federal
Register the names of any individuals that the
district court direets be added or removed from
the roll.

(11) EFFECT OF PUBLICATION.—The publica-
tion of the final roll shall serve as the basis for the
eligibility of adult members listed on the roll to par-
ticipate in all referenda and elections associated with
the organization of a Native Hawaiian Interim Gov-

erning Council.
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(b) ORGANIZATION OF THE NATIVE Hawarnan In-

TERIM (GOVERNING COUNCIL.—

(1) ORGANIZATION.—

{A) DATE OF GENERAL MEETING.—Within
90 days of the date of the publication of the
final roll in the Federal Register, the Secretary
shall announce the date of a general meeting of
the adult members of those listed on the roll to
nominate candidates from among the aduit
members listed on the roll for election to the
Native Hawaiian Iunterim Governing Council.
The criteria for candidates to serve on the Na-
tive Hawaiian Interim Governing Couneil shall
be developed by the adult members listed on the
roll at the general meeting. The general meet-
ing may consist of meetings on each island or
at such sites as to secure the maximum partici-
pation of the adult members listed on the roll.
Such general meeting (or meetings) shall be
held within 30 days of the Secretary’s an-
nouncement,

(B) ELECTION.—Within 45 davs of the
general meeting (or meetings), the Secretary
shall assist the Native Hawaiian community in

holding an election by secret ballot (absentee
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and mail balleting permitted), to elect the mem-
bership of the Native Hawaiian Interim Govern-
ing Council from among the nominees submit-
ted to the Secretary from the general meeting.
The ballots shall provide for write-in votes.

(C) ApPPROVAL.—The Secretary shall ap-
prove the Native Hawaiian Iuterim Governing
Council elected pursuant to this subsection if
the requirements of this section relating to the
nominating and election process have been met.
(2) POWERS.—

(A) IN GENERAL.—The Native Hawaiian
Interim Governing Council shall represent those
on the roll in the implementation of this Act
and shall have no powers other than those given
to it in accordance with this Act.

(B) TERMINATION.—The Native Hawaiian
Interim Governing Council shall have no power
or authority under this Act after the time which
the duly elected officers of the Native Hawaiian
governing body take office.

(3) DUTIES.—

(A) ReFERENDUM.—The Native Hawailan

Interim Governing Council shall conduct a ref-

erendum of the adult members listed on the roll
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for the purpose of determining (but not limited
to) the following:

(i) The proposed elements of the or-
ganic governing documents of a Native
Hawaiian governing body.

(11) The proposed powers and authori-
ties to be exercised by a Native Hawaiian
governing body, as well as the proposed
privileges and immunities of a Native Ha-
waiian governing body.

(iii) The proposed civil rights and pro-
tection of such rights of the members of a
Native Hawaiian governing body and all
persons subject to the authority of a Na-
tive Hawaiian governing body.

(B) DEVELOPMENT OF ORGANIC GOVERN-
ING DOCUMENTS.—Based upon the referendum
authorized in subparagraph (A), the Native Ha-
waiian Interim Governing Couneil shall develop
proposed organic¢ governing documents for a
Native Hawaiian governing body.

(C) DistriBUTION.—The Council shall
distribute to all adult members of those listed
on the roll, a copy of the proposed organic gov-

erning documents, as drafted by the Native Ha-
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waiian Interim Governing Council, along with a
brief impartial description of the proposed or-
ganic governing documents.

(D) CONSULTATION.~—The Native Hawai-
ian Interim Governing Couneil shall freely con-
sult with those listed on the roll concerning the
text and description of the proposed organic
governing documents.

(4) ELECTIONS.—

(A) IN GENERAL.—Upon the request of
the Native Hawaiian Interim Governing Coun-
al, the Secretary shall hold an election for the
purpose of ratifying the proposed organic gov-
erning documents. If the Secretary fails to act
within 45 days of the request by the Council,
the Council is authorized to conduct the elec-
tion.

(B) FAILURE TO ADOPT GOVERNING DOCU-
MENTS.—If the proposed organic governing
documents are not adopted by a majority vote
of the adult members listed on the roll, the Na-
tive Hawaiian Interim Governing Council shall
consult with the adult members listed on the
roll to determine which elements of the pro-

posed organic governing documents were found
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to be unaecceptable, and based upon such con-
sultation, the Couneil shall propose changes to
the proposed organic governing documents.

(C) ELECTION.—Upon the request of the
Native Hawaiian Interim Governing Couneil,
the Secretary shall hold a second election for
the purpose of ratifying the proposed organic
governing documents. If the Secretary fails to
act within 45 days of the request by the Coun-
¢il, the Couneil is authorized to conduct the sec-
ond election.

(¢) ORGANIZATION OF THE NATIVE HawalaN Gov-

ERNING BoDY.—

(1) RECOGNITION OF RIGHTS.—The right of
the Native Hawaiian governing body of the indige-
nous, native people of Hawaii to organize for its
common welfare, and to adopt appropriate organie
governing documents is hereby recognized by the
United States.

(2} RAT‘IFICA’I'ION.—The organic governing
documents of the Native Hawaiian governing body
shall become effective when ratified by a majority
vote of the adult members listed on the roll, and ap-
proved by the Secretary upon the Secretary’s deter-

mination that the organic governing documents are
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consistent with applicable Federal law and the spe-
cial trust relationship between the United States and
its native people. If the Secretary fails to make such
a determination within 45 days of the ratification of
the organic governing documents by the adult mem-
bers listed on the roll, the organic governing docu-
ments shall be deemed to have been approved by the
Secretary.

(3) ELECTION OF GOVERNING OFFICERS.—
Within 45 days after the Secretary has approved the
organic governing documents or the organic govern-
ing documents are deemed approved, the Secretary
shall assist the Native Hawaiian Interim Governing
Coungil in holding an election by secret ballot for the
purpose of determining the individuals who will serve
as govermng body officers as provided in the organic
governing docoments.

(4) VOTING ELIGIBILITY.—For the purpose of
this initial election and notwithstanding any provi-
sion in the organic governing documents to the con-
trary, absentee balloting shall be permitted and all
adult members of the Native Hawailan governing
body shall be entitled to vote in the election.

(5) FUuTUrRE ELECTIONS.—AIl further elections

of governing body officers shall be conducted as pro-
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vided for in the organie governing documents and
ordinances adopted in accordance with this Act.

{6) REVOCATION; RATIFICATION OF AMEND-

MENTS.—When ratified by a majority vote of the
adult members of those listed on the roll, the organic
governing documents shall be vevocable by an elec-
tion open to the adult members of the Native Ha-
waiian governing body, and amendments to the or-
ganic governing documents may be ratified by the
same process.

(7) ADDITIONAL RIGHTS AND POWERS.—In ad-
dition to all powers vested in the Native Hawaiian
governing body by the duly ratified organic govern-
ing documents, the organie governing documents
shall also vest in the Native Hawailan governing
body the rights and powers to—

(A) exercise those governmental authorities
that are recognized by the United States as the
powers and authorities that arve exercised by
other governments representing the indigenous,
native people of the United States;

(B) provide for the protection of the eivil
rights of the members of the Native Hawatian
governing body and all persous subject to the

authority of the Native Hawaiian governing
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body, and to assure that the Native Hawaiian

governing body exereises its authority consistent

with the requirements of section 202 of the Act

of April 11, 1968 (25 U.S.C. 1302);

{C) prevent the sale, disposition, lease, or
encumbrance of lands, interests in lands, or
other assets of the Native Hawaiian governing
body without the consent of the Native Hawai-
1an governing body;

{D) determine the membership in the Na-
tive Hawatian governing body; and

{(E) negotiate with Federal, State, and
local governments, and other entities.

(d) FEDERAL RECOGNITION.—

(1) RECOGNITION.—Notwithstanding any other
provision of law, upon the approval by the Secretary
of the organic governing documents of the Native
Hawaiian governing body and the election of officers
of the Native Hawaiian governing body, Federal ree-
ognition is hereby extended to the Native Hawaiian
governing body as the vepresentative governing body
of the Native Hawatian people.

{2) NO DIMINISHMENT OF RIGHTS OR PRIVI-
LEGES.—Nothing contained in this Act shall dimin-

ish, alter, or amend any existing rights or privileges
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enjoved by the Native Hawaiian people which are
not inconsistent with the provisions of this Aet.

(e) INCORPORATION OF THE NATIVE HawAIIAN GOV-

ERNING Bopy.—

(1) CHARTER OF INCORPORATION.—Upon peti-
tion of the Native Hawaiian governing body, the
Seeretary may issue a charter of incorporation to
the Native Hawailan governing body. Upon the
issuance of such charter of incorporation, the Native
Hawaitan governing body shall have the same status
under Federal law when acting in its corporate ca-
pacity as the status of Indian tribes that have been
issued a charter of incorporation under the authority
of section 17 of the Indian Reorganization Act (25
U.8.C. 477).

(2) ENUMERATED POWERS.—Such charter may
authorize the incorporated Native Hawailan govern-
ing body to exercise the power to purchase, take by
gift, bequest, or otherwise, own, hold, manage, oper-
ate, and dispose of property of every description,
real and personal, mcluding the power to purchase
lands and to issue an exchauge of interests in cor-
porate property, and such further powers as may be
incidental to the conduct of corporate business, and

that are not inconsistent with law.
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SEC. 8. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated such sums as
may be necessary to carry out the activities authorized in
sections 4, 6, and 7 of this Act.

SEC. 9. REAFFIRMATION OF DELEGATION OF FEDERAL AU-
THORITY; NEGOTIATIONS.

{a) REAFFIRMATION.—The delegation by the United
States of authority to the State of Hawaii to address the
conditions of Native Hawaiians contained in the Aect enti-
tled “An Act to provide for the admission of the State
of Hawaii into the Union” approved March 18, 1959
(Public Law 86-3; 73 Stat. 5) is hereby reaffirmed.

{b) NEGOTIATIONS.—Upon the Federal recognition
of the Native Hawaiian governing body pursuant to see-
tion 7(d) of this Act, the United States is authorized to
negotiate and enter into an agreement with the State of
Hawaii and the Native Hawaiian governing body regard-
ing the transfer of lands, resources, and assets dedicated
to Native Hawaiian use under existing law as in effect
on the date of enactment of this Act to the Native Hawai-
ian governing body.

SEC. 10. DISCLAIMER.
Nothing in this Act is intended to serve as a settle-

ment of any claims against the United States.
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SEC. 11. REGULATIONS.

The Secretary is authorized to make such rules and
regulations and such delegations of authority as the Sec-
retary deems necessary to carry out the provisions of this
Act.

SEC. 12. SEVERABILITY.

In the event that any section or provision of this Act,
or any amendment made by this Act is held invalid, it
is the intent of Congress that the remaining sections or
provisions of this Act, and the amendments made by this

Act, shall eontinue in full force and effect.

O
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Senator INOUYE. It is now my pleasure to call upon the acting
chairman of the House Committee on Resources, the Honorable
Neil Abercrombie.

STATEMENT OF HON. NEIL ABERCROMBIE, U.S.
REPRESENTATIVE FROM HAWAII

Mr. ABERCROMBIE. Thank you very much Senator. Alcha, good
morning and aloha to all. I want to indicate, because there appar-
ently has been some confusion, that this is, indeed, as Senator
Inouye has indicated, an official hearing of the House Resources
Committee. I am cochairing this hearing and am here at the ex-
press authority of Chairman Don Young. All proceedings here will
not only be recorded and transcribed, but also sent to the Re-
sources Committee for its consideration with respect to further con-
sideration of this bill.

This bill was drafted in response to concerns raised by Rice v.
Cayetano. It acknowledges a Federal trust relationship and respon-
sibility for native Hawaiians. It recognizes native Hawaiians’ right
of self-governance as a native people, and it lays out a process for
native Hawaiians to establish a structure of self-governance.

Ladies, gentlemen, and friends, decisions are going to be made,
let that be absolutely clear. The time has come to turn to a conclu-
sion and resolution of these issues. The bill addresses two pressing
needs. We hope to eliminate all of the confusion and all of the side
issues and discussions that have been taking place and focus on
what this bill is all about. It one, will protect native Hawaiian pro-
grams, including Hawaiian homes, trom court challenges from
those who would deny or ignore unique historical circumstances
that make these programs legitimate and necessary. Two, it pro-
vides a mechanism for native Hawaiians to organize and to estab-
%ish a legal entity for self-governance as outlined by Senator

nouye.

The legislative language in this bill is not carved in stone. It is
a starting point for discussion, a framework that will move us to-
ward those goals. We are looking to the native Hawaiian commu-
nity and others of good will for guidance in completing a final
draft. We have scheduled congressional hearings in Hawaii during
the period of August 28 to September 1 to get input from the com-
munities so we can return to Washington with t}l)ﬁe results. I urge
every Hawaiian, and everyone of good will, to attend these hear-
ings or submit testimony and share his or her manao. Thank you
very much, mahalo

Senator INOUYE. Thank you very much. And now it is my great
pleasure to call upon the principal architect and the principal au-
thor of the measure before us, the Honorable Daniel Akaka.

STATEMENT OF HON. DANIEL K. AKAKA, U.S. SENATOR FROM
HAWAII

Senator AKAKA. Thank you very much Mr. Chairman and mem-
bers of the committee. Aloha. [Greeting in native tongue.] [Re-
sponse in native tongue.]

I would like to begin by thanking all of you who have traveled
from the neighbor islands to come here to share your mana’o with
us. I realize the change in the hearing schedule is sudden, and I
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thank you for your understanding. I would also like to express my
thanks to the committee members for agreeing to continue with the
hearings on S. 2899 and H.R. 4904. While the news that I would
not be able to travel to the neighbor islands was frustrating for me,
I did not want it to affect this legislation. I thank the committee
for not canceling the hearings and for allowing the Task Force on
native Hawaiian Issues to continue moving forward to enact this
significant measure.

In March 1999, Hawaii’s congressional delegation formed the
task force on native Hawaiian issues. I was given the honor of serv-
ing as the chairman of this important task force, and I want to say
mahalo a nui loa, sincerely to Senator Inouye for the tremendous
work he has done on this and also, Representative Neil Aber-
crombie and Representative Patsy Mink. Together the task force
has moved this on a timeline, and we are on track. And so I want
to sincerely thank them for their efforts.

We immediately made it our priority when we met as a task
force to clarify the political relationship between native Hawaiians
and the United States. As chairman, I wanted to ensure that our
process involved the community at the very beginning of the proc-
ess. For that reason we created five working groups to assist us.
The members of these working groups have provided valuable in-
sight and input, and 1 express my deep appreciation for their time
and dedieation to this important initiative.

I am pleased by the discussion this legislation has generated. It
is only through addressing these concerns that we begin to resolve
longstanding issues facinf native Hawaiians. Resolving these
issues will not be easy, will not be quick, and will not be painless.
QOur emotions about these issues run deep and are influenced
greatly by those who have gone before us, our parents, our grand-
parents, our kupuna. The time has come, however, for us to ad-
dress and resolve these issues so that we can begin to provide a
better future for the children of Hawaii.

This, as you know, is an incremental process. This legislation is
one more step in our journey toward a better future. This legisla-
tion addresses the Federal relationship only. It does not affect
claims. It does not affect alternatives sought at the international
level. It certainly does not resolve the issue of sovereignty. The leg-
islation does, however, make it easier for the native Hawaiian com-
munity to deal with the issues of sovereignty, self-determination,
and self-governance. It makes it easier because it provides for the
reorganization of a native Hawaiian governing body for a govern-
ment-to-government relationship with the United States. It pro-
vides a process for native Hawaiians to come together and to begin
to address and resolve longstanding issues so that we can move for-
ward as a people.

I have been asked; “Why should we have a government-to-gov-
ernment relationship?” My simplest answer is that the govern-
ment-to-government relationship provides native Hawaiians with a
seat at the table to provide input, to be consulted, and to partici-
pate in any Federal policies affecting native Hawaiians.

How is this relationship beneficial to native Hawaiians? A gov-
ernment-to-government relationship is beneficial because it pro-
vides native Hawaiians with increased control over local issues.
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Right now native Hawaiians have very little control and hardly any
opportunity for input with respect to Federal policies, which impact
them. While native Hawaiians continue to have a unique and dis-
tinet community, with a recognized culture and tradition, native
Hawaiians lack a governing entity through which they can interact
with the Federal Government.

This legislation provides a process for the reorganization of the
governing entity. This legislation provides for the empowerment of
native Hawaiians through a government-to-government relation-
ship with the Federal Government. This legislation clarifies the
legal and political relationship, enforces the trust responsibility
that the United States has with the native, aboriginal, indigenous
people of Hawaii and recognizes native Hawaiians’ right to self-de-
termination.

There are some who have told me that this legislation is flawed
because it does not reinstate the Kingdom of Hawaii, because it
does not provide for total independence, or provide for reparations
for native Hawaiians. As I have previously stated, this legislation
addresses the Federal relationship between native Hawaiians and
the United States. This legislation seeks to empower native Hawai-
ians through Federal recognition for a government-to-government
relationship. The fact remains that Hawaii is a State. As such, the
United States needs to fulfill its responsibility toward native Ha-
waiians as the native, aboriginal, indigenous, peoples of Hawaii.
Federal recognition does not impact alternatives sought at the
international level. Those pursuing alternatives at the inter-
national level will be able to continue their efforts. There is no rea-
son native Hawaiians should not be able to pursue a better future
within both the Federal and international context.

This legislation is also important to non-native Hawaiians. I
have heard this legislation referred to as “race-based and divisive.”
I strongly disagree. Failing to address these issues is divisive. Ig-
noring these issues does not make them go away. The history of
Hawaii includes these issues. We must begin to resolve them if we
are going to move forward as a State. Native Hawaiians are the in-
digenous people of Hawaii, and, as such, have a special political
and legal relationship with the United States. This legislation
clarifies that political relationship. This legislation provides the
next step in a long process toward resolving these longstanding
issues. This legislation brings all of us together, native Hawaiians,
Kanaka Maoli, and malihini. It does not pull us apart. We must
not be afraid to move forward together.

I have been asked why we need to “rush” this legislation. I am
actually surprised by this question. The political relationship be-
tween native Hawaiians and the United States has been a topic of
discussion for many, many, many years. This is not the first time
that Federal legislation has been drafted to address the issue. This
is not a new issue. The political relationship between native Ha-
wailians and the United States goes to the heart of many of the
longstanding issues facing native Hawaiians, including ceded lands
and self-determination. We set an ambitious timetable for this leg-
islation. I am pleased that we are on track with that timetable.
With the support of the executive branch, we have a real oppor-
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tunity to enact long-awaited legislation which will address long-
standing issues and serve to empower native Hawaiians.

I now turn to you, the people of Hawaii, to share your mana’o
on how we can make this legislation better. I look forward to your
input, your mana’o, as we continue to move forward as a people
and as a State to provide a better future for the children of Hawaii.

Mr. Chairman, thank you very much.

Senator INOUYE. Thank you very much Senator Akaka. And now
it is my privilege to call upon the very distinguished and very sen-
ior member of the U.S. House of Representatives, the Honorable
Patsy Mink.

STATEMENT OF HON. PATSY T. MINK, U.S. REPRESENTATIVE
FROM HAWAII

Mrs. MINK. Thank you very much Senator Inouye and my col-
league Neil Abercrombie as cochairs of this very, very important
meeting. I think in my lifetime, other than the debate on state-
hood, this is probably the most crucial discussion that we will have
about the status of the people of the State of Hawaii. It is ex-
tremely important that people take note of the seriousness of these
deliberations. I am very happy that the task force determined that
these hearings would be held in Hawaii, and that both Senator
Inouye and Congressman Abercrombie, through their committees,
have convened an official meeting to discuss this legislation. I've
said on a number of previous occasions that I hope that these hear-
ings will invite large numbers of native Hawaiian people to come
to this forum to tell us what they think, how they see their own
future, and how they interpret this legislation. I regret that due to
Senator Akaka’s surgery we’re not able to travel to the neighbor is-
lands. But with all the high-tech systems that are in operation, I
hope that those who were intending to participate will find some
way to communicate to this committee, send in their testimony,
and make sure that their views are taken into consideration.

In a sense this has been a long time coming, but it has been ac-
celerated by the decision of Rice v. Cayetano. It was a blow to all
of us here in the State of Hawaii that a State constitutional provi-
sion setting forth the authority of native Hawaiians to construct an
Office of Hawaiian Affairs, elect their own trustees, make their
own determinations, and decide how to spend the moneys allocated
to them, would be held unconstitutional because of the electoral
process. That decision was based upon the fact that there was not
a government-to-government entity that existed with respect to the
tribal nations. And so we are here today to try to fix that, and it
is a very difficult issue. 'm hoping that the testimony that we will
receive, the comments that you wi%l make, will help us to draft leg-
islation which is fully in keeping with the wishes of the vast major-
ity of the native Hawaiian population of this State. I look forward
to the testimony and, Mr. Chairman, I would like to reserve to the
end }:)f that testimony my concluding remarks. Thank you very
much.

Senator INOUYE. Without objection. And now it’s my privilege to
call upon the representative of American Samoa, the Honorable Eni
F.H. Faleomavaega.
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STATEMENT OF HON. ENI F.H. FALEOMAVAEGA, U.S.
DELEGATE FROM AMERICAN SAMOA

Mr. FALEOMAVAEGA. Mr. Chairman, this is indeed a most mo-
mentous and important beginning of joint congressional hearings
on the Native Hawaiians Recognition Bill. This morning I would be
remiss if I did not express my deepest appreciation to you and to
other members of Hawaii’s congressional delegation, and the distin-
guished Senator Akaka, Congresswomen Patsy Mink, and Con-
gressman Neil Abercrombie.

Some 13 years ago I landed on your shores. Then, at the invita-
tion of the Polynesian Voyaging Society, and my deepest gratitude
and appreciation to say now to the great navigator Ninoah Thom-
son, I was privileged and humbled to serve as a crewmember on
the Hokule'a where we sailed from Tahiti to Hawaii.

I'm trying to offer a different perspective about this whole hear-
ing process. It was at the park that we met, Mr. Chairman, and
I was asked to give some sense of expressions on behalf of the Poly-
nesian community, and those of us who are from different islands,
from Hamoa, from Toma, from Tahiti, Some perspectives about
what our Hawaiian cousins did, by building those Polynesian
voyaging canoes and coming to our shores to find their roots. And
to understand and appreciate what their culture was all about. As
I recalled, the challenge that was offered, at least on behalf of our
Polynesian community throughout the region, to the good people of
Hawaii, was to treat the native Hawaiians well. They were not ask-
ing for handouts, they were only asking what was truly due them.
Partly because 1 was raised here, in this Great State on the North
Shore by my Hawaiian and Samoean kupunas in the villages, and
as a graduate of Kahuku High School, I will never and could never
forget that history and part of me. I want to thank you, Mr. Chair-
man for extending that invitation to those of us who serve as mem-
bers of the House Resources Committee of the U.S. House of Rep-
resentatives. It is in that capacity and spirit that I am here this
morning to participate in these congressional hearings.

For the past 18 years 1 have had the opportunity of being ex-
posed to the Federal legislative process, particularly as it pertains
to native Americans and territorial issues. And, for the first time,
in my humble opinion, in U.S. history, native Hawaiians are now
being given this tremendous opportunity to seriously consider and
determine their future. The distinguished Senator Akaka is now
proposing this legislation.

Mr. Chairman, there are now some 1.2 million people living here
in the State of Hawaii. For many born and raised here, all have
had some understanding of the problems confroating the native
Hawaiian community. However, for the malahini, or new-comers,
who have taken up residence in Hawaii I make a special plea, that

ou keep an open mind and try to understand what has happened
ﬁistorically to the native Hawaiian people. The bottom line 1s, this
is not a new issue. This has been an ongoing issue since 1810.

I want to thank you, Senator Akaka, for your leadership on this
matter now before us. You and I are the only two members of the
first established Polynesian Congressional Caucus. You are the
chairman and I am the vice chairman, secretary and treasurer.
[Laughter.]



79

I want to commend you on behalf of our Polynesian caucus, Sen-
ator Akaka. Senator Akaka, you have been in Congress since 1976.
You served first as a Member of the U.S. House of Representatives,
and now serve as the first U.S. Senator of Polynesian ancestry. You
have rendered some 24 years of service to the people of Hawaii. In
so doing you have exemplified your stature as a great leader. More
than anything, I have respected you for demonstrating to the peo-
ple of Hawaii, to the U.S. Congress, and to the world, the true
meaning of the “aloha” spirit. When the storms rise and the tribu-
lations come you're always there to provide the soothing balm of
Gilead. You always look to solve problems through peaceful means,
while many around look to add fuel to the fire. I am reminded of
a statement in the Good Book. Po maikai ka poe uwao; no mea e
iia lakou he poe keiki na ke akua. “Blessed are the peacemakers
for they shall be called the children of God.”

Thank you Mr. Chairman, Senator Inouye, for your leadership
and your tireless service to the indigenous communities of the
United States, especially to the native Americans, whose plight in
S0 many instances and in so many ways parallel the plight of the
native Hawaiians.

I do not believe that the people of Hawaii understand, or are
aware enough of the fact that you alone, Senator Inouye, have sin-
gle-handedly been the pivotal force underlying a greater commit-
ment on the part of the U.S. Senate. A commitment to finally es-
tablish a Senate committee in regular standing that would specifi-
cally address the issues and problems affecting the native Ameri-
cans throughout America.

When you really think about it, Members of Congress and U.S.
Senators are usually driven to make decisions that reflect the in-
terests of their constituencies and States. I do not know the exact
number of native Americans living in the State of Hawaii, but I do
know, and I want the people of Hawaii to know, that you Senator
Inouye are highly revered and honored in every native American
community throughout the United States. You are honored because
of your tireless efforts to assist some 2.2 million native Americans
living in the United States. I thank you for that commitment.

I serve as a Congressional Delegate from the U.S. Territory of
American Samoa, representing some 65,000 Samoans living in
Samoa and, indirectly, approximately 120,000 Samoans living in
the State of Hawaii, and throughout the United States. It is inter-
esting to note, Mr. Chairman, that my Hawaiian cousins refer to
me as someone from Hamoa. I am curious to find out more about
an ancient settlement of the Island of Maui, anciently called
Hamoa. Even the entire coastline, commonly referred today as the
Kona Coast, to my understanding was known anciently as the
Hamoa Coast.

Mr. Chairman, I believe we share a common interest. One of our
ancestors is a guy by the name of Tagaloa as known by the
Samoans and Tongans, Tangaroa among.

The Maoris and Rarotongans, Taaroa among the Tahitians, and
Kanaloa among the Hawaiians.

Some say Polynesian culture is approximately 3,000 years old.
Some say we came from the east, some say we came from the west.
Some say we're even members of the lost tribes of Israel. Some say
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we're from the Red Sea. Some say we're from India, and the latest
now is that we're from Taiwan. What is amazing, Mr. Chairman,
is that the so-called experts in Polynesian culture have never both-
ered to ask the Polynesians where they came from. One noted an-
thropologist insulted a prominent Samoan chief by telling him that
man is a descendant of monkeys and apes. The chief’s response was
that maybe western experts do descend from apes and monkeys,
but according to Polynesian tradition our people are descendants of
heavenly beings. I share this story with you because, fundamen-
tally, I believe we are all one people. When we discuss the rights
of native Hawaiians we, in effect, discuss the inalienable rights of
any people.

More than 100 years ago ambitious descendants of missionaries
and greedy business people aided by unauthorized and illegal use
of U.S. forces, overthrew the Kingdom of Hawaii. There is no de-
bate that, prior to its overthrow, Hawaii was a newly recognized
sovereign nation. As a result of the overthrow, Hawaii became a
Territory of the United States. In 1959, Hawaii became the 50th
United States’ State. It is the only U.S. State that was once a sov-
ereign nation with its own ruling monarch.

Prince Kuhio, a descendant of royal Hawaiian ancestry, served as
Hawaii's delegate to the U.S. Congress for some 20 years. As a re-
sult of his leadership, he caused to be passed the Hawaiian Home-
stead Commission Act, which was enacted in 1920. Prince Kuhio
was very mindful and concerned about the economic and social
plight of the native Hawaiian community. His sincere effort and
thought was that, if native Hawaiians were provided parcels of
land to homestead, they would be able to reap the bounty of their
harvests, and in so doing would regain their dignity and sense of
self-worth and self-esteem. Contrary to all that was intended, the
native Hawaiians were left with the worst land while the best land
was given to the descendants of these missionaries.

In 1980, Congress created the Native Hawaiian Study Commis-
sion to consider its past and present relationship with native Ha-
waiians. The Commission consisted of three Hawaiians and five ap-
pointees of former President Reagan and a business executive. The
Commission found that, in 62 years only 3,100 homestead lands
had been granted, and that well over 80 percent of the land set
ia;sidg for native Hawaiians in 1921 was still unavailable to them

y 1983.

The Native Hawaiian Study Commission then advised Congress
even against reparations. I believe it is important, Mr. Chairman,
to note for the record that the Commission divided on ethnic and
political grounds. The mainland members appointed by President
Reagan voted against the three Hawaiians. As a result, the Com-
mission issued two reports. Very, very critical and important as far
as documentation, fact, and evidence that was submitted as part of
the workings of this Commission.

In February of this year the U.S. Supreme Court decided another
matter in the case of Rice v. Cayetano, where the Supreme Court
held that Hawaii’s denial of Rice’s right to vote the office of Foreign
Affairs Trustee elections violates the 15th amendment. As a result
of this ruling, in the 1983 Native Hawaiians Commission Report
the members of the Hawaii delegation have now introduced the Na-
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tive Hawaiian Recognition Bill to express the need for a clearer
policy between the United States and its relationship with native
Hawaiians.

What is paramount, Mr. Chairman, in these hearings, is whether
or not the Congress, and especially the native Hawaiian commu-
nity, and it is my sincere hope that there will be a sense of agree-
ment, despite the opportunities that we will be hearing from all the
cross-section and from the members of the Hawaiian community
with their express ideas.

Differences there might be, but that’s part of our process. That's
the miracle of the democratic process. And everybody will be given
an opportunity to be heard. Hopefully, with the terms of this act
introduced for the purpose of establishing a process, we will have
a beginning. That within the framework of the Federal law, it will
give native Hawaiians this sense of sovereignty and provide a bet-
ter sense of self-determination and self-governance.

In that spirit, Mr. Chairman, I sincerely hope that these hear-
ings will be substantive to the extent that we will be hearing from
the leaders and the members of our native Hawaiian community
and from the good people of Hawaii. And that we do this in the
most constructive fashion and hopefully, hopefully, that this will
bear very well for the needs of native Hawaiians.

Thank you very much, Mr. Chairman, and again, my fondest
aloha [statement in native language] to Senator Akaka for his
quick recovery. Thank you.

Senator INOUYE. All right, thank you very much Congressman.

Before calling upon the official witnesses representing the Gov-
ernment of the United States may I introduce members seated at
the panel.

From the left, Karen Sprecher-Keating, she serves as the associ-
ate solicitor for general law for the Department of the Interior.
Next to her is Loretta Tuell, director, Office of Trust, Department
of the Interior; next to Ms. Tuell is Bob Anderson, counselor to the
secretary of the Department of the Interior; and next to Mr. Ander-
son is Jacqueline Agtuca, acting director, Office of Tribal Justice,
Department of Justice; and next to Ms. Agtuca is John Hart, attor-
ney in the Office of Tribal Justice, Department of Justice; and
Debbie Hoho, Office of Legislative Affairs of the Department of Jus-
tice.

And now it is my privilege to call upon our first witness, the
K)I;Jélselor to the secretary of the Department of the Interior, Bob

erson.

STATEMENT OF BOB ANDERSON, COUNSELOR TO THE
SECRETARY, DEPARTMENT OF THE INTERIOR

Mr. ANDERSON. Thank you, Senator Inouye, Representative Aber-
crombie, Senator Akaka, Representative Mink, and Representative
Faleomavaega.

It’s an honor to be here today to present testimony to you on be-
half of the Secretary of the Interior and the Administration. Like-
wise it’s an honor to have a chance to hear from, and speak to, na-
tive Hawaiians who live here or who have come from the other is-
lands to participate in these hearings.
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I've got a very brief statement to make today because I under-
stand that there are some questions you'd like to ask and I want
to make sure that we have plenty of time for them. Before I begin
I just want to tell you that I work directly for Secretary Babbitt,
and he frequently asks me to work on matters that are of special
significance to him. This is one that he asked me to get involved
in, I believe 6 or 7 months ago, when we had a large meeting at
the Secretary’s office. Since then, I have worked closely with the
Justice Department, with Loretta and Karen, as well as John
Berry, on finalizing the report that the Department of Justice and
Department of the Interior published last week. I am very happy
to %e here on behalf of the Secretary who, incidentally Senator
Akaka, sent his regards and wishes for a speedy recovery.

The most important point I want to make today is that the Ad-
ministration supports the general purposes of this bill. We've got
a few suggestions in our written testimony as to some meodifica-
tions, many of which are of a housekeeping nature. But I do want
to say right up front that we think this is a perfect and legal ap-
proach in terms of providing a basis for reorganization and recogni-
tion of a native Hawaiian political entity—one that would have a
government-to-government relationship with the U.S. Government,
consistent with the manner in which Indian tribes in the contig-
uous 48 States have been treated in terms of having that political
government-to-government relationship, authorized under the In-
dian Commerce Clause of the constitution, and upheld with ap-
proval repeatedly in 200 years of Supreme Court decisions. So we
think the approach is right on. We are pleased that the legislation
is consistent with the findings that we made in the report that we
issued last week, that native Hawaiian people should have self-de-
termination over their own affairs within the framework of Federal
law, and that’s what this bill would do.

I listened carefully to all of your statements at the beginning and
I found that many of the things you said were exactly what I had
planned on saying here today. Therefore, I'm not going to belabor
those points. The one statement that Senator Akaka made that
really struck me was that, recognition of the sort provided in this
legislation is the first step in ensuring that native Hawaiians have
a seat at the table as one of the three sovereigns under the U.S.
Constitution. These are Indian tribes, the United States, and
States, in terms of being sovereign governments recognized and
part of the Federal system.

I hope that when I slip into my lower 48 nomenclature of using
the words “Indian tribes” that what I really mean is native Hawai-
ian self-governing body as you determine that that body should be
shaped. So, I apologize in advance for my use of that phrase, it has
just been ingrained in my mind through 20 years of practice.

We like the way in which the bills provide for acknowledgement
of the political relationship through reorganization, and by provid-
ing that the interim governing body would have a provision for
wide and ample participation by native Hawaiians throughout the
State. We think that the sort of referenda that are provided for and
the opportunity for voting on a constitution not once, but twice,
also provides the opportunity for the voice of native Hawaiians to
be heard in the process. Our lawyers, and folks in the bureaus who
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work for the Secretary on acknowledgement matters regularly, and
who look at membership rolls and draft constitutions and elections
as a matter of course under the Indian Reorganization Act, have
some concerns about the rapid turnaround in some of the timelines.
T'll ask that we have some time to work with your staff on those
to see if we might provide some modifications to some of those
timelines. I think we need to discuss it. I'd like the opportunity to
present some additional written testimony following the hearing, if
that were okay.

We also have some concerns that the Justice Department will ad-
dress regarding the membership definition for the interim govern-
ing council. The Rice v. Cayetano case is very problematic in the
sense that the two concurring Justices voiced a lot of concern about
the membership criteria the might be at issue. We have some sug-
gestions as to how that membership criteria might be modified,
with the limited purpose of setting up the interim governing coun-
cil. We want to make it clear that, in many statutes that provide
for the reorganization or recognition of tribes in the lower 48
States, congress sets up a somewhat more restrictive definition of
membership based on a particular point in time where it is rel-
atively easy to ascertain the members who might participate in the
decisions regarding the reorganization. Following the reorganiza-
tion, the tribe, or native Hawaiian government, would be free to
shape the membership in its own constitution as it sees fit. It
would not be bound by the definition set forth for the interim gov-
gminlg council. The Justice Department will address that in greater

etail.

The written testimony that I submitted points out that there are
a few hanging issues that we think need to be dealt with in the
future. I'll just highlight a few of these before I take questions.

One is the issue og otential land claims that native Hawaiians
might assert against the United States, the State, or third parties
is something that probably needs to be addressed in the future in
a public dialogue, and possibly through legislation. It's something
that comes up frequently in the United States. We deal with land
claims right now that cover large parts of Texas and upstate New
York that trace their roots back to the 1800’s, or the 1700’s in some
instances. Likewise, we think that the Federal Government’s pre-
cise trust responsibility for any lands that might be transferred at
some goint to a native Hawaiian entity need to be addressed
through public dialogue, and probably through legislation in the fu-
ture.

The relationship of the native Hawaiian governing body and com-
munity in the State, and other local governments, in provisions of
social services is something else that ought to be addressed
through negotiations among those governments, first and foremost.
And second, through legislation where appropriate, and where
those governments choose to come together and come before Con-
gress to deal with those issues.

1 think that this legislation is necessary. I like the way Rep-
resentative Abercrombie mentioned it, “To protect the existing pro-
grams that are in place”—the 150 statutes that Congress has al-
ready passed that some argue may violate the 14th amendment be-
cause of the lack of a government-to-government relationship. I
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don’t think that’s true, but I think legislation like this would ce-
ment and buttress the arguments that those statutes are valid.
And it is essential that legislation like this be passed quickly so
that the Supreme Court, when it inevitably hears a case like that,
will be informed that Congress recognizes the political government-
to-government relationship that exists between the Federal Gov-
e;‘lrllment and a native Hawaiian governing body and its member-
ship.
I think that you need to have a legal entity in order to establish
what is most important under Federal native American law pur-
poses. That is not just that there is a descent from an indigenous
group that pre-existed the establishment of the United States, but
also that the group is composed of members who voluntarily associ-
ate with the Government and choose to be part of that Govern-
ment. That’s another important feature of this legislation, and it’s
a component that is critical.

With that I'll close and make myself available for any questions.

Thank you.

{Prepared statement of Mr. Anderson appears in appendix.}

Senator INoUYE. Thank you very much Mr. Anderson. Before
proceeding with the next witness may I assure all witnesses that
the record will be kept open until September 9, 2000. If you wish
to submit addendum, corrections, or additional testimony, feel free
to do so. And may I also assure all witnesses that their prepared
written statements will be made a part of the record in total.

And with that, may I now call upon Jacqueline Agtuca, the act-
ing director of the Office of Tribal Justice, Department of Justice.

STATEMENT OF JACQUELINE AGTUCA, ACTING DIRECTOR,
OFFICE OF TRIBAL JUSTICE, DEPARTMENT OF JUSTICE

Ms. AgTtuca. Thank you very much Vice Chairman Inouye, Sen-
ator Akaka, Representatives Abercrombie and Mink, and Delegate
Faleomavaega. My name is Jacqueline Agtuca. I am the acting di-
rector of the Office of Tribal Justice in the Department of Justice.

I want to thank you for the opportunity to present views on S.
2899 and H.R. 4904. Senator Akaka has defined reconciliation to
be a means for healing. The Department of Justice recognizes en-
actment of S. 2899 and H.R. 4904 as an important vehicle toward
that end. Enactment of these bills will clarify the unique political
and legal relationship that exists between the native Hawaiian
people and the U.S. Government. It will provide within the context
of Federal law a process for Federal recognition, self-determination
and self-governance for native Hawaiian people.

The United States has a special trust relationship with native
Hawaiian people firmly established over time by historical events.
It is a history in which the United States’ past dealings with the
native Hawaiian people was less than honorable and that led to the
suppression of the native Hawaiian government.

Historically the United States recognized the sovereignty of the
Kingdom of Hawaii as evidenced by a number of treaties with them
as sovereign. However, during the 1800’s Americans gained control
of most of Hawaii’s commerce and began to dominate the King-
dom’s political affairs. This domination eventually led to the illegal
and unauthorized overthrow of the Kingdom of Hawaii, the instal-
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lation of a provisional government, and later the declaration of a
Republic; one that was contrary to the will of the native Hawaiian
people. Subsequently, the United States later annexed Hawaii as
a Territory and with this annexation came the transfer of nearly
1.8 million acres of crown and government land to the United
States.

In response to the pleas of Hawaii's territorial representatives,
who articulated the worsened conditions of the native Hawaiian
people, Congress passed the Hawaiian Homes Commission Act,
pursuant to its Indian Affairs powers bestowed under the Constitu-
tion of the United States, as a means of addressing its special trust
relationship, and responsibility to, native Hawaiian people. Under
the Hawailan Home Commission Act, the United States set aside
200,000 acres of land in the Hawaiian territory for the native Ha-
wailan people, as defined by statute, for homestead purposes. This
is a critical act by Congress utilizing its Indian Affairs powers that
will serve native Hawaiian people now in this year.

In 1959 Hawaii was admitted as a State of the Union. As a re-
quirement of admission into the Union the State was delegated the
authority to administer the HHCA. Additionally, as another re-
quirement of admission, the United States transferred 1.2 million
acres of the ceded lands to the State to administer and use for five
specific purposes, with one of the purposes being for the benefit of
native Hawaiians. Again, it is very important to look to that piece
of legislation that was enacted by Congress in 1921 to serve as
guidance for what takes place in this bill and the future of the na-
tive Hawaiian people.

These historical events are the foundation of the Federal trust
responsibility and the Federal trust relationship of the Hawaiian
people and the U.S. Government. Throughout the history the na-
tive Hawaiian people never directly relinquished their claim to
their inherent sovereignty as a people, or their claim over their na-
tional lands to the United States. The admission of Hawaii as a
State did not alter the political relationship between the United
States and the native Hawaiian people. Nor did it alter the Federal
trust responsibility toward native Hawaiian people by the U.S.
Government.

In 1993, due primarily to the great efforts of the Hawaiian dele-
gation, specifically Senators Inouye and Akaka, Congress issued,
and the President signed into law the Hawaiian Apology Resolu-
tion. The resolution acknowledged the 100th anniversary of the
wrongful overthrow of the Kingdom of Hawaii and directed the
President of the United States to engage in a reconciliation process
with native Hawaiian people.

This hearing today is part of that process. In December of last
year the Departments of Justice and Interior visited native Hawai-
ian sites and held a series of meetings with native Hawatian people
to discuss and promote reconciliation. Through these visits, the
Justice Department and Department of the Interior delegations ac-
knowledged the continuing, distinctly native, character and culture
of the native Hawaiian people. Throughout these visits and meet-
ings the delegation hearg the clear call of the native Hawaiian peo-
ple for increased control over their own affairs. The bills introduced
by the Hawaiian delegation are an important step, a critical step,
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in righting the wrongs committed by the United States. It is a criti-
cal step and a very serious step that we must take, and we firmly
support the passage of this bill.

The bills are a significant part of the reconciliation process as
outlined in the Apology Resolution. The bills are important because
they clarify the unique political and legal relationship between the
United States and the native Hawaiian community. And, because
the native Hawaiian governmental leader or leaders, as set forth
in the bills, would facilitate the government-to-government rela-
tionship in enabling the native Hawaiian leader or leaders to di-
rectly advocate for the native Hawaiian community. And, lastly,
the bills create Federal vehicles for implementation and protection
of native Hawaiian self-governance.

We support this legislation but would also like to offer several
comments to the legislation. First, the bill's findings are important
because they set forth the basic facts that native Hawaiian people
are the indigenous people of Hawaii, that they continue to comprise
a distinctly indigenous community, and that Congress may enact
laws for native Hawaiians pursuant to the Indian affairs power.

Second, I would like to comment on the bill’s definition of “native
Hawaiian.” An interim Federal definition is necessary at this point
because the native Hawaiian governing body has not yet been reor-
ganized. I cannot emphasize more strongly that the delegation and
the community understand that this is an interim definition, one
that will change based on the organic documents created by the
governing body of the native Hawaiian people. And this interim
Federal definition is very necessary for the operation of the legisla-
tion. We need a definition within the Federal law process for this
period of time to implement the legislation.

However, we suggest an alternative definition to the one pro-
posed in the bill. Tie definition that we propose as the interim def-
inition is based on the definition set forth in the Hawaiian Homes
Commission Act. We suggest that the definition in the current bills
be changed to read as follows:

A native Hawaiian is any person (aXi) who is eligible to hold Hawaiian Home
Lands as a native Hawaiian directly or by devise under the Hawaiian Homes Com-
mission Act, and (ii) who voluntarily affiliates with native Hawaiian people as a po-
litical community; or (b}{i) who is a lineal descendant of a native Hawaiian who is
or was eligible to hold Hawaiian Home Lands directly or by devise under Public
Law 67-34, 42 Stat. 108, as amended, and (ii) who is recognized by the native Ha-
waiian community as native Hawaiian, and (iii) who voluntarily affiliates with the
native Hawaiian people as a political community.

Using this definition is very important for several reasons; first,
the Hawaiian Homes Commission Act draws upon past practices of
Congress’ Indian Affairs power. Thus, the definition in the Hawai-
ian Homes Commission Act reflects an established Federal law
process. And, second, the Hawaiian Homes Commission Act pro-
vides a definition that is tied to those native Hawaiians who are
eligible to reside on distinctively native Hawaiian Lands and which
can reasonably serve as a determiner of those native Hawaiians
who maintain close ties to the native Hawaiian community. This
body will determine the structure of the native Hawaiian governing
body. And last, using the definition found in the Hawaiian Homes
Commission Act better addresses the concerns raised by the Su-
preme Court in Rice v. Cayetano.
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It is important to note that, for the purpose of this interim defi-
nition, that again, is to provide a means of implementing the pro-
posed legislation that would establish an interim government, an
interim governing body. And once that is accomplished, the native
Hawaiian governing body will be free to determine its own mem-
bership as afforded indigenous native peoples across the United
States as section 7(c), 7(d), of the bills expressly provide.

Finally, we fully support the bills provisions permitting the na-
tive Hawaiian community to determine the form and structure of
the native Hawaiian government. This will permit the native Ha-
waiian community to reorganize into a government that addresses
the important cultural concerns of the native Hawaiian community.

In closing, the Department supports this important legislation
and is firmly committed to working with your committees and the
native Hawaiian community toward fulfilling the goals of these
bills which go toward furthering the reconciliation process. Ulti-
mately, this process should result in Congressional confirmation of
a political government-to-government relationship between native
Hawaiians and the Federal Government, a relationship that would
facilitate and safeguard the call of native Hawaiian people for self-
governance. It also responds to the call of Queen Lili'uokalani upon
abdicating her throne that the Federal Government correct the un-
authorized actions of its representatives.

1 again thank you for the opportunity to present on these bills
and for the opportunity to express our support for self-determina-
tion of the native Hawaiian community.

[Prepared statement of Ms. Agtuca appears in appendix.]

Senator INOUYE. I thank you very much Director Agtuca. If 1
:inay I would like to now proceed with the questioning of Mr. An-

erson.

In your opening remarks you indicated that the Department be-
lieves that the bills “appropriately affirm and acknowledge the po-
litical relationship between the United States and native Hawai-
ians.” By that, do you mean that the bill as drafted would with-
stand any constitutional test?

Mr. ANDERSON. I believe it would. I think the fact that there was
a native Hawaiian monarchy prior to the illegal annexation, that
native Hawaiians constitute distinctly native communities, that
there has been ample evidence in the report and in the findings
about the nature of the political and cultural cohesiveness of native
Hawaiians, that it fits neatly within the class of native governing
bodies with which the United States has established a political gov-
ernment-to-government relationship, and that has been upheld nu-
merous times by the U.S. Supreme Court.

Senator INOUYE. The phrase “government-to-government rela-
tionship” has been used on many, many occasions throughout this
day, are there certain benefits that are associated with this rela-
tionship?

Mr. ANDERSON. Well, there are a number of benefits that are as-
sociated with this relationship. As I mentioned in my opening testi-
mony, one of the three sovereigns mentioned in the U.S. Constitu-
tion, for example, a common attribute that native governments
have is that they possess sovereign immunity from lawsuits.
States, the United States, and Native American governing bodies
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can’t be sued without their consent. They have certain powers and
authorities governing their members, notwithstanding the exist-
ence of a tribal land base, for example, the ability to govern domes-
tic relations to deal with family relations, such as child custody, in
ways that are most appropriate to Native American governing bod-
ies. When the governing body of a Native American group is associ-
ated with a land base there are additional powers that go along
with that. The power to tax, the power to regulate in the fashion
that any other governing body might in terms of zoning or provid-
ing for criminal codes and conduct. And that, again, in cases where
there is a land base. So there are lots of beneficial components that
go along with that governing status.

Senator INOUYE. In other words, this measure provides an in-
terim definition of citizenship. Once the sovereign entity has been
created can that sovereign entity establish another definition of
citizenship?

Mr. ANDERSON. That's my understanding. Like other Federal rec-
ognition legislation, this interim definition will be supplanted by a
new definition that would be developed and placed in the constitu-
tion or other organic governing document that the interim govern-
ing council would establish. If that document were approved, the
interim Federal definition pursuant to the legislation would basi-
cally disappear and the native governing body’s own definition
would be tx;xe operative one in the gnture.

Senator INOUYE. In other words, for the purposes of this interim
process we will use the definition established in the 1920 law, is
that correct?

Mr. ANDERSON. I want the Justice Department to check me on
this, my understanding is that it is the definition used in the 1920
law, but modified in some respects to include lineal descendants of
those mentioned in the 1920 law.

Ms. AGTUCA. That’s correct.

Mr. ANDERSON. Thank you.

Senator INOUYE. And at a later time, if it is the desire of the new
sovereign entity, they can change that?

Mr. ANDERSON. That’s correct.

Senator INOUYE. Are there any disadvantages associated with
this relationship?

Mr. ANDERSON. Well, I think any time that you are a member
of a governing body in terms of being on a governing council, I
know that there are complaints, as you well know, in terms of
being a representative of your people in a political institution. But
that’s hardly a downside in most peoples’ view. 1 think that it is
generally viewed as an extremely positive situation to be in, be-
cause you do have a seat at the table. You don’t get everything that
you want just because you're a native government but in the na-
ture of our tripartite sovereignty nobody gets everything that they
want. But it is beneficial.

Senator INOUYE. If I may ask another question, what impact does
a government-to-government relationship have on the ability of Na-
}:_ive pgople to participate in, and be recognized by, an international
orum?

Mr. ANDERSON. Well I think, if anything, it enhances the ability
of native governing bodies to participate in international forums.
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Because they would seemingly be a step ahead of any other NGO
in the sense that they would be able to demonstrate that they are
in fact recognized as a sovereign by the United States.

Senator INOUYE. Section 7 of these bills, both of them, provides
a process for the development of a roll of those Hawaiians who
wish to participate in the formation of the interim governing coun-
cil, and the development of organic government documents, and in
each step of that process there is a role for the Secretary of the In-
terior to play. Is that correct?

Mr. ANDERSON. For the most part I believe that is correct.

Senator INOUYE. Now some have suggested, I will repeat this be-
cause this is very important, section 7 of this measure provides a
process for the development of a roll, a list of citizens, of those na-
tive Hawaiians who wish to participate in forming the interim gov-
erning council. At each step of the process of the Secretary of the
Interior plays a role. Now, some have suggested that the Secretary
should not be involved in each step of the process. Drawing upon
your experience with other native groups in the process or organiz-
ing or reorganizing, can you tell the committee why there is typi-
cally a role for the Secretary and why that role is important?

Mr. ANDERSON. Yes; I believe I can. Since the Interior Depart-
ment was established in 1849, Congress has explicitly designated
the Secretary as the Cabinet officer who is responsible for the ad-
ministration of native American affairs. In that sense the Secretary
of the Interior is the individual to whom other parts of the Federal
Government look for affirmation that a particular group is in fact
acknowledged and recognized as a native American governing body.
For that reason, it is important for the Secretary to enunciate some
basis on which he can make that certification—that yes, this group
is a federally recognized tribe and that the State Department, or
Department of Labor, or whomever ought to deal with them as
such. Now, in terms of the nature of the Secretary’s involvement
in the promulgation of a roll, or in the development of a constitu-
tion, I think there has appropriately been an expression of concern
about what the Secretary of the Interior, or the Bureau of Indian
Affairs, might do in that capacity. Our view is that the way to deal
with those concerns is to make sure that the legislation is drafted
in such a way that any discretion the Secretary might have is ap-
propriately limited. So that it would not be a matter of the Depart-
ment of the Interior meddling in things that are really the business
of Native Hawaiians, in terms of developing a roll, but that our le-
gitimate functions that will support and provide the basis for the
ultimate recognition of the Native American governing body. So
that he might, for example, say “Yes, I'm satisfied that it was na-
tive Hawailans who voted for this interim governing body.” And, he
needs to have a basis to do that.

Senator INOUYE. These are fundamental questions I am asking
Mr. Anderson. Could native Hawaiians form a government and
adopt governing documents without the Secretary’s involvement
and then petition the United States for formal recognition of a na-
tive Hawalian government? And, second, if native Hawaiians pro-
ceeded in this fashion, what impact would it likely have on the
ability to secure a government-to-government relationship with the
United States?
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Mr. ANDERSON. Well I think that it would be a possibility as a
theoretical matter and as a legal matter. I think it would be un-
likely to be successful as a practical matter. The way that this leg-
islation is drafted provides a mechanism by which Native Hawai-
ians would be a step ahead of the game right out of the box by hav-
ing explicit acknowledgement of the appropriateness of a govern-
ment-to-government relationship, and would work in partnership to
develop the governing body among themselves and have it certified.
I think the other route would not be likely to succeed as a practical
matter in any reasonable amount of time, and by reasonable I say
10, or 20, or even 30 years.

Senator INOUYE. Some have asked; “Why should Hawaiians want
to support the establishment of a government-to-government rela-
tionship with the U.S?” In your view, why should the government-
to-government relationship with the United States be important to
Native Hawaiians?

Mr. ANDERSON. I think it’s important to serve as a foundation
and a expression of Congress’ intent that the statutes that have al-
ready been passed for the benefit of native Hawaiians were passed
pursuant te the Congressional power over Indian affairs and that
those statutes are in fact Constitutional. I think that is a very fun-
damental benefit that comes out of this legislation. Reading the Su-
preme Court opinion, again, it is important that we have a strong
Congressional statement when the next case goes up involving the
constitutionality of those statutes.

Second, it provides native Hawaiians with the recognition that
they have governmental status under the Constitution and can ac-
cordingly have a seat at the table to negotiate with the State, with
other parties, and with the Federal Government, for the appro-

riate relationship and structure among those different governin
godies. That’s what, as you know, tribes in the lower 48 States an
Alaska do on a continuing basis. That's how we've ended up with
the self-determination statutes and the self-governing statutes
where those native American tribes have taken over the adminis-
tration of most Federal programs.

Senator INOUYE. Thank you very much Mr. Anderson. I will call
upon the cochair of this hearing and I'll await my second turn to
ask questions of Ms. Agtuca.

Mr. ABERCROMBIE. Thank you very much Senator. Mr. Anderson,
thank you very much for coming today. Senator Akaka and myself
have some questions that I'll submit to you for further consider-
ation. I think it would be most useful so we can move along. I just
want to ask you a couple of things which you can give a brief an-
swer to on the basis that we reserve the capacity to put a more ex-
tensive and perhaps reconsidered answer in writing.

Section 7, as Senator Inouye has indicated, provides a process for
native Hawaiians’ reorganization as a government entity and the
bill has been drafted with the specific role to be played by the Sec-
retary of the Interior. I think you have answered this in some re-
spect already, but I want to make certain, for the record particu-
larly, as we begin these hearings and summaries as this will go out
into the general public, so I hope you'll indulge me just a moment.
So the Secretary of the Interior will certify that certain procedures
in the process comply with Federal laws, is that correct?
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Mr. ANDERSON. That'’s correct.

Mr. ABERCROMBIE. And, I take it that the Department’s position
with respect to this role that they intend to play, and feel they
should play, is that we are going to make certain that we keep
Constitutional processes intact in case it should be reviewed in
some legal proceeding subsequent to the passage of this bill.

Mr. ANDERSON. That’s correct.

Mr. ABERCROMBIE., That gives you a legal basis as an attorney
then to be able to represent that to the courts, correct?

Mr. ANDERSON. That’s true, and I think even equally as impor-
tant as the process is going on, if somebody should run to a judge
and try to get the process halted. If the Secretary is able to present
to the ecourt information that this is going along exactly as Con-
gress envisioned, then that’s beneficial and will help expedite the
process, it seems to me.

Mr. ABERCROMBIE. So it is important that Congressional intent
include very clearly the idea that the Department will be, in effect,
monitoring, if you will, this process.

Mr. ANDERSON. Monitoring with limitations on the Secretary’s
discretion is something that we think is entirely appropriate,

Mr. ABERCROMBIE. Thank you. So, therefore, can the governing
entity be recognized by native Hawaiians without the involvement
of the Secretary of the Interior effectively?

Mr. ANDERSON. Not to effect Federal recognition.

Mr. ABERCROMBIE. Excuse me, did I say recognize? I meant reor-
ganize. Let me state it again. Can the governing entity be reorga-
nized by native Hawaiians without the involvement of the Sec-
retary of the Interior, effectively?

Mr. ANDERSON. I think the key word is effectively. I doubt that
it could be done in a way that would be as expeditious as pursuant
to this legislation.

Mr. ABERCROMBIE. Otherwise great chances would be being
taken, correct?

Mr. ANDERSON. That’s correct.

Mr. ABERCROMBIE. Okay, thank you. Again, the legislation cur-
rently provides in its present form, Federal recognition of native
Hawaiian governing entity for the establishment of a government-
to-government relationship once the native Hawaiian governing en-
tity has been formed. The legislation again is drafied this way be-
cause Congress has evidenced by the number of statutes that
you've already cited, or Ms. Agtuca has cited, have been passed to
address the conditions of native Hawaiians. That legislation al-
ready recognizes Native Hawaiians as aboriginal and indigenous
native people of the United States. Does the Department have a po-
sition with respect to whether the legislation should be amended
to provide for Federal recognition of native Hawaiians rather than
a native Hawaiian governing body?

Mr. ANDERSON. Well, I think the Supreme Court has made it
pretty clear that the relationship between the Federal Government
and native American groups is based on a government-to-govern-
ment relationship and membership in those governing bodies. So I
think it would be a great peril to not provide for recognition of the
governing body.
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Mr. ABERCROMBIE. This provides, in your judgment, a sound
legal foundation as we move forward with this as opposed to mere-
ly recognition of a relationship to what might otherwise be consid-
ered either amorphous, or in fact unconstitutional, that is, native
Hawaiians as such?

Mr. ANDERSON. I think it is very important and critical that leg-
islation like this be passed.

Mr. ABERCROMBIE. Thank you. I appreciate, by the way, your
ﬁoing over this. As I say, this may be familiar to some of us that

ave spent hours, weeks, months, and even years on it. But for the
general public, I take it you agree, it is very important that we try
to make it as explicit as we can and in as succinct a manner as
we can, what some of the consequences and implications are.

Mr. ANDERSON. Thank you.

Mr. ABERCROMBIE. I appreciate your answers in that respect.
Again, in the context of the government-to-government discussion
that we have engaged in, as the agency responsible for aboriginal,
native and indigenous peoples of the United States, you have ex-
tensive experience in this area. Can you provide perhaps one or
two examples of how a government-to-government relationship
would affect native Hawaiians through this governing body?

Mr. ANDERSON. I think that, as I indicated earlier, Federal rec-
ognition provides, as this bill does, the opportunity for native Ha-
waiians to have a much greater voice in the shaping of Federal pro-
grams that affect their day-to-day lives, of which there are many.
Consultation on budgets, the President in this Administration has
repeatedly invoked the executive authority to mandate that Fed-
eral agencies recognize the governmental status of native groups
that are recognized, and ordered that the Federal agencies respect
that relationship and deal with them as governments, and not just
as any other group.

Mr. ABERCROMBIE. In other words, if we are dealing then with
requests made to Federal agencies where there are implications
with respect to the particular relevance of existing Federal pro-
grams and whether someone be eligible for them, this legislation
and the way it is being presented right now forms a legal founda-
tion to be able to participate and to possibly overcome any legal
challenges to the right to participate in these programs?

Mr. ANDERSON. It provides a strong legal benefit and a strong
practical benefit in terms of being a government. I don’t know how
many times I have sat with the Secretary or other leading officials
at the Department on a matter that might effect a native American
group, the question is always asked, “Well what will the tribe,
what will the native American governing body that this might af-
fect think about it?” and that’s because they have this Constitu-
tional status as a government.

Mr. ABERCROMBIE. Absent that we might find ourselves engaged
in another long series of academic discussions about what might
be, or should be, or could be, and not even necessarily what would
be but rather we would then have a firm foundation upon which
to stand should there be any legal challenge?

Mr. ANDERSON. Yes; I suggest that this is not the time to test
the limits of Constitutional law affecting native Hawaiians in the
Supreme Court.
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Mr. ABERCROMBIE. Thank you very much.

[Much interruption in background]

Mr. ABERCROMBIE. I'm sorry, we will move as quickly as we can.
We have to establish a very firm solid foundation, a record that can
be read by those who are not participating in the hearings today.
We will get to everybody. Everyone will have his or her say. We
are trying to establish a foundation so if you could take your seats
so that others who have signed up and want to participate will be
able to do so in good order we'd be very appreciative. We cannot
consult if you don’t sit down and give the opportunity to those who
have signed up in order to be able to be consulted as well. We are
making a plea with you to give us an opportunity to deal with your
questions in good order. Thank you very much.

WoMAN’S VOICE. This is what I think of your bill. This bill tells
me that I am going to be an Indian.

Senator INOUYE. No; it does not.

Mr. ABERCROMBIE. It does not happen that way.

{applause]

Mr. ABERCROMBRIE. I can assure you that our Indian friends give
other people the opportunity to speak.

WOMAN'S VOICE. Is this bill not for Indians? No matter how I edit
it will I not be?

Mr. ABERCROMBIE. No; we're going to try and give everybody
their opportunity.

Senator INOUYE. Ma’am may we proceed with the hearing.

WOMAN’S VOICE. We will proceed, sir, America needs to accept
the responsibilities for their wrongs. And then you can make Amer-
ica accountable for their wrongs, I will listen to you to tell me when
America has illegally overthrown us.

Mr. ABERCROMBIE. There are people who want to be heard.

Senator INOUYE. We will stand in recess.

Mr. ABERCROMBIE. Thank you very much.

[Recess.]

Senator INOUYE. I thank you very much. And now, if we may
proceed, may I now recognize Representative Mink.

Mrs. MINK. Thank you Senator Inouye. As my colleague Mr.
Abercrombie has noted, I have a number of questions that I want
to propound to both of the departments that are here, and most of
them I will submit in writing in the interest of time. But the issue
of membership is one that has raised a number of questions in the
community and I think that the membership issue needs some clar-
ification in this public hearing. With respect to the recommenda-
tion that we follow the Hawaiian homes department eligibility cri-
teria, adding to that the children coming since that time, that
means that automatically everyone that’s in a homestead situation
would be automatically a member, plus all those who have applied
and been qualified, plus others that may come forward. That’s an
automatic concept of the roll of the members of this entity. And
they would be governed by what is already well-determined docu-
ments or court decisions relative to tribal law. It goes to your defi-
nition of sovereignty that there are these three sovereigns, the In-
dian nations, the State, and the United States, and all of this sov-
ereign authority, except for a few situations, will pertain to the
new entity that is being created. So my question is, all of the na-



94

tive Hawaiians that choose to participate and are eligible under the
definition that you are suggesting, and put their names on the
rolls, and vote in accordance with what the bill provides in setting
up the interim council, and deciding who their officers are going to
be, and constructing the constitution, and all the rest, will the non-
residents of the Hawaiian Homes Commission lands who live out-
side in the community in private residences who meet the quali-
fications of a native Hawailian be governed by the tribal law doc-
trine that has been collected as a result of many, many years of
litigation? Because you went through a list indicating child custody
issues, and property issues, and all those things having to do with
civil law, will be governed by the new entity’s creation of law, and
that is supreme over any State laws, or, in fact, even the Constitu-
tion of the United States. So, could I get clarification about those
not living on home lands? As most of the decisions I've read in the
Indian cases, such as the Martinez-Santa Clara case, they talk
about reservation Indians, as against non-reservation. So I wanted
to know what is the Department’s best thinking about the con-
sequences of voting, becoming a member, participating in the gov-
erning process, with reference to then being covered by sovereign
tribal law which contravenes State law with reference to sexual
equality, custody, child custody, all the domestic relations cases,
and particularly the one that we all cite, the Martinez case. Thank
you.

Mr. ANDERSON. I think the shortest answer is that, if those mem-
bers who reside off the homelands choose to voluntarily affiliate
with the tribal government, or with the reorganized government,
that yes, they would be subject to its authorities. They would be
entitled to vote for the officers and governing councils who would
set the laws. Now, the powers of native American governments out-
side of their land base, reservations in the lower 48 States, are
quite limited in comparison to say the Navajo Nations’ power to ex-
ercise rules and regulations over members who reside on tribally
owned lands. I think the most recent example we have of this is
up in Alaska. It’s an analogous situation where the Federal Gov-
ernment argued, and the Alaska State Supreme Court agreed, that
native American tribes in Alaska that did not have reservations
have concurrent authority over domestic relations matters. That
tribal members who choose to use their tribal court for adoptions
could use those forums and the State Supreme Court agreed with
us that State courts should recognize those tribal court decrees if
they were satisfied that due process was satisfied. When you’re out-
side of a reservation or tribal land context the powers are more
limited, but the power to set membership in other solely internal
authorities would be established by the Government and would be
binding on those whe voluntarily affiliate with them. Although I
note that the bill has ample provisions for ensuring that civil rights
of members of the governing body are protected and makes the pro-
visions of the Indian Civil Rights Act directly applicable and seems
to infer that it must be part of the actual tribal constitution.

Ms. AcTtucA. If I may, Representative Mink, I think in reference
to the eligibility, the bill does not require that a native Hawaiian
reside on trust lands or in the State of Hawaii, but must be eligible
to hold those lands. And it is important to note that this is, again,
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an interim definition that can be changed once the governing body
selects an interim governing council.

Mrs. MiNK. 'm not questioning that definition of eligibility. I'm
trying to ascertain what the consequences are of becoming eligible
for membership, deciding to participate and signing on the rolls,
but not living on Hawaiian homestead lands at all or not wanting
to, not having filed to get any ownership rights with respect to Ha-
waiian homes lands and you are resident outside the community
but you have fully participated. You have signed the rolls, you vote,
you help to elect, you ratify the constitution. Are you then subject
to the laws that are drafted by that governing body with respect
to civil actions, with respect to domestic law, childcare, adoptions,
all the things that 1 have read about that the sovereign nation of
an Indian tribe is superior to the State law in whose State bound-
aries they happen to exist? And that was a concern that some peo-
ple have raised with me. They would like to participate, they would
like to be on the rolls regardiess of whether they would be eligible
in the first instance or the later instance. The big question is, do
they then become subject to those laws which they helped to create
by participating? And if they, in some way, are different than the
laws that govern the non-Hawaiians in the community how would
that be adjusted? Which law would prevail? By virtue of being a
member on the rolls, would that subject you to the tribal law as
distinguished from State law? That was my question.

Mr. ANDERSON. If I could just reiterate, I think there are very
limited circumstances in which the native governing body’s laws
would supercede State law absent some agreement that particular
land should be treated like a reservation which we are a long way
from talking about here. We're talking about membership in the
governing body. So I think people who are concerned about that
should be aware that these notions of tribal sovereignty over mem-
bers and territory that the tribe actually controls, and we're not
talking about territory here, in large part, and the question that
you've raised.

Senator INOUYE. Would you yield for clarification?

Mrs. MINK. Oh yes, I'll yield.

Senator INOUYE. At this stage, the stage that is set forth in this
bill in which you have recommended the definition of citizenship,
if I who qualify to live on homestead land should decide to partici-
pate, I can do so with the knowledge that, at this moment, while
participating, a sovereign entity has yet to be formed. Isn’t that
correct?

Mr. ANDERSON, That’s true.

Sg}nator INOUYE. A constitution has to be adopted, isn’t that cor-
rect?

Mr. ANDERSON. That’s absolutely right.

Senator INOUYE. And the officers have to be elected before any
obligation or responsibility of citizenship would become a part of
my life, is that correct?

Mr. ANDERSON. That's true.

Senator INOUYE. Therefore, the question of Representative Mink
would become relevant after the sovereign entity has been formed.
Is that correct?

Mr. ANDERSON. That’s true.
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Senator INOUYE. At that stage it would be within the power as
set forth in the constitution developed by Native Hawaiians to set
up these rules and regulations. Is that correct?

Mr. ANDERSON. That’s how the bill operates, yes.

Senator INOUYE. Now at that stage would those provisions in the
constitution be subjected to scrutiny by the Secretary,

Mr. ANDERSON. The bill provides, like other existing laws, that
the Secretary can only approve the constitution if he finds that it
is consistent with Federal law. And that would include the Indian
Civil Rights Act and other Federal statutes that apply across the
board to Native American tribes. So the Secretary would have to
approve it and look to make sure that rights were protected.

Senator INOUYE. Thank you.

Mrs. MINK. Thank you, and I would like to ask for consent that
I be allowed to submit further questions to the witnesses.

Senator INOUYE. Without objection.

Ms. MiNK. Thank you.

Senator INOUYE. Now, it is my pleasure to call upon the Delegate
from American Samoa, Chief Faleomavaega.

Mr. FALEOMAVAEGA. Thank you very much Mr. Chairman. I am
sure that every member of the hearing can feel the sense of utter
frustration and the problems affecting the native Hawaiian commu-
nity as has been demonstrated by some of our visitors here this
morning. Certainly, we sincerely hope that we continue the process
and allow every member of our Hawaiian community to be heard.
Whatever might be the position that they take. Mr. Anderson, 1
was reading your statement and listening to some of the things
that you mentioned and in my limited knowledge of Constitutional
law there seem to be two basic provisions of the Federal Constitu-
tion that directly address this issue of dealing with Native Hawai-
ians. Under article 1, section 8, where the Congress is specifically
and expressly given the power to deal directly with Indian tribes.
Am I to understand that this is one of the fundamental tenets of
the proposed bill? To elevate or to give full consideration to native
Hawaiians to be treated on equal par or status with those of native
American tribes? Is this one of the efforts of this proposed legisla-
tion, to achieve that goal not only by way of national policy, but
to be in conformance with that provision of the Federal Constitu-
tion.

Mr. ANDERSON. That’s correct. The bill would express Congress’
intent to use that Constitutional authority to deal with native Ha-
waiians in that fashion, as sovereigns.

Mr. FALEOMAVAEGA. Has a similar effort also been made for
Alaska Natives, because they are not mentioned in the Constitu-
tion?

Mr. ANDERSON. That'’s exactly right and I practiced law in Alas-
ka for a long time and heard very similar debates to what we are
hearing today. That Alaska Natives are not Indians. But the fact
is that the power under the Constitution has been interpreted to
apply to indigenous peoples within the United States, which would
include native Hawaiians and Alaska Natives.

i Mr. ‘I:ALEOMAVAEGA. Are you an Alaska Native yourself Mr. An-
erson?
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l\gr. ANDERSON. No; I'm a member of the Minnesota Chippewa
Tribe.

Mr. FALEOMAVAEGA. Oh, okay. Mr. Anderson. Part of this frus-
tration from our native Hawailan community, looking also at the
history on how the Federal Government has treated native Amer-
ican Indians, has been a record of tremendous shame and the re-
luctance to see that, by example, from our own nation as a matter
of history the first policy of the U.S. Government was to kill the
Indians. In fact, a famous general even made this platitude by say-
ing; “The only good Indian was a dead Indian.” Then the next pol-
icy was to assimilate the Indians. Make them all blue-eyed Ameri-
cans, be part of the American dream, make them lose their identity
as native Americans. Then the next policy was to terminate the
recognition of these Indian tribes. That policy instilled a lot of pain
and suffering, as I know and you know. So now the policies recog-
nize some 550 known Indian tribes that make up the native Amer-
ican community throughout the country. I want to ask your assess-
ment, if this proposed legislation hopes to alleviate so many of
these historical, shameful, acts that have been taken upon your
people, the native American community throughout our Nation?
Amf I just wanted to request your sense of what the Hawaii delega-
tion, is sincerely trying to resolve for the native Hawaiian commu-
nity. That they do not get caught into some of these things that I
have just described to you.

Mr. ANDERSON. I think that, as a matter of policy, what the dele-
gation has proposed here is extremely positive. None of us sitting
up here defend in any way, shape, or form, the termination policy,
the genocide policies that were in vogue in the 19th century for a
time, or the assimilation policy, but we support the policy of self-
determination within the Federal framework. That's what this leg-
islation does and we think it’s a step in the right direction. And,
that it is much preferable to doing nothing which could result in
harmful court decisions dealing with existing laws that benefit na-
tive Hawaiians.

Mr. FALEOMAVAEGA. The Rice v. Cayetano case was very inform-
ative given the fact that by the stroke of a pen all that the people
of Hawaii through a State constitution and every effort to recognize
the special needs of the native Hawaiian community by establish-
ing OHA, by the stroke of the pen the Supreme Court says thzt
there are some problems that we have here. Do you anticipate that
we are going to have some more “Rices” here in this situation deal-
ing with the native Hawaiian community if we should implement
this procedure and the proposed legislation?

Mr. ANDERSON. I guess I can’t predict the future, but I would
guess that there are always individuals who choose to challenge
the ability of the Federal Government to deal with native Ameri-
cans on a government-to-government basis, and that may happen.
The advice that we're trying to provide in comments, especially the
Justice Department, are to try to assist in making sure that the
bills, if they pass, become as defensible as possible, as a matter of
Constitutional law.

Mr. FALEOMAVAEGA. We are aware of the fact that the Navajo
Nation has probably the greatest number of the members of that
nation with 250 thousand people. What is the approximate land
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area ot:7 the Navajo Nation in the United States? Could you just
wing it?

Mr. ANDERSON. The Navajo Nation is, when I look at it, is just
about the top of one-fourth of Arizona, which has got to be in the
neighborhood of at least 1 million acres.

Mr. FALEOMAVAEGA. They have their own constitution?

Mr. ANDERSON. No; they don’t have a constitution. They operate
pursuant to basically Navajo common law.

Mr. FALEOMAVAEGA. And this has worked very well for the Nav-
ajo Nation and the State of Arizona.

Mr. ANDERSON. They have had their ups and downs, but they ne-
gotiate and work things out on a government-to-government basis.
Mr. FALEOMAVAEGA. As well as with the Federal Government?

Mr. ANDERSON. As well as with the Federal Government.

Mr. FALEOMAVAEGA. Let's say for starters the Island of
Kahoolawe is conveyed to the native Hawaiians for settlement, and
for use, and for development. Is that a possibility?

Mr. ANDERSON. I think that any land transfers issues are pos-
sible depending upon agreement among the parties who have inter-
ests in those sorts of transactions, which 1 assume would be the
Congressional delegation, the State, and native Hawaiians.

Mr. FALEOMAVAEGA. Mr. Chairman I know I've gone over my 5-
minute time so I'll wait for the second round, thank you. Thank
you Mr. Anderson.

Senator INOUYE. Thank you very much. If I may go back to the
matter of ‘the definition of native Hawalian. Ms. Agtuca, why is
your definition preferable to the one contained in the bill that
would require documentation of lineal descendancy to the native
people who resided in Hawaii on or before January 1, 1893?

Ms. AGTUCA. 1 think, first, Senator what the definition provided
under the HHCA is that it would be those eligible or that hold land
who are at least one-fiftieth part blood of the races that inhabited
the islands at the time of contact, 1778. Now that definition specifi-
cally is part of a Federal act enacted by Congress utilizing its In-
dian affairs power. Those three things together assure that the
statute that is enacted as part of these bills recognize a Federal
law process. And I think that it is very important that we under-
stand that that would be an interim definition. But, one, it recog-
nizes that there is a Federal law process that Congress has already
used in recognizing the right of Native Hawaiian people to their
specific homelands and to a traditional way of life. That was the
purpose of the enactment of the Hawaiian Homes Commission Act.
That recognition and prior Federal law process is a statement from
that point in history until today that Native Hawaiian people have
that right to self-governance. I think if the Hawaiian governing
body, in its selection of an interim Hawaiian governing council,
chooses to change that definition that’s fine. But what we are say-
ing, and what the Department of Justice is saying, is that for this
interim period we need a definition that was defined by Congress
within the Federal law process. In addition to that, what it also
does is recognize that there is a specific population that Congress
recognizes that has the right to continue its land-base link to the
original inhabitors of the Hawaiian Islands. And that land-base
link is a very, very important factor in recognizing the right of Na-
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tive Hawaiians to self-governance. It was a statement by Congress
in 1921 and that statement continues today. There is no other pop-
ulation that is recognized as having the right to hold land and
maintaining the land-base link to a traditional way of life.

Senator INOUYE. What you are saying is that this definition was
adopted by Congress, one. Two, it has withstood all Constitutional
tests as of this moment, and that third, this definition will only be
an interim definition,

Ms. AGgTucA. That's correct.

Senator INOUYE. Miss Agtuca, is there any provision in this
measure that would make a Native Hawaiian an Indian or an orga-
nization of Native Hawaiians an Indian tribe?

Ms. AgTuca. The answer to that question is very important be-
cause I understand the difficulty here. The point that I would like
to make is that at the point of contact of Europeans with American
Indians they viewed American Indians as any distinct community
that had its own specific traditions, cultures, and economy. And
thzli)t specific definition was termed “American Indians” or “Indian
tribe.”

However, the reference is really to native indigenous populations.
So, just as the American Indian tribes that are federally recognized
occupying the lower 48 are distinct from the Alaska Native villages
that are federally recogrized, however both are indigenous people;
native Hawaiian people have a very distinct history, culture, lan-
guage and that distinction places them in the category as an indig-
enous people of the United States. That does not per se make them
an American Indian tribe. The context is very important, because
indigenous peoples of the United States have specific rights and re-
sponsibilities. In addition to that, the Federal Government has a
specific trust relationship so I think the answer to the question is
native Hawaiians are an indigenous population of the State of Ha-
waii, just as the Alaska Native villages are an indigenous popu-
lation of the State of Alaska, and as the American Indian tribes are
an indigenous population of the lower 48. Alaska Natives also do
not prefer to be called American Indians. They are Alaska Native
villages. But in the context of the period in which Europeans came
to the United States, they saw all the populations as Indians be-
cause they thought they were in India. So in answer, it creates
their special status as a potentially federally recognized tribe. It
does not make them specifically American Indians.

MALE VoIce [Off microphone.] May I ask a question, a family
question?

Senator INOUYE. I will ask it for you, what is the question?

Mr. KALEIKINI [Off microphone.] My name is Arthur Keawe
Kaleikini. We as Kanaka Maoli Hawaii under the constitution
which my grandfather and that constitution exists today. How dare
you make us to the tribes of Indian tribes. When the Europeans
came here they looked at us because of our people being naked up
here and not below the loins. Again, you have not researched the
definition of the Kanaka Maoli Hawaii. Senator, I would like for
you to input into your records that we are the indigenous people
of Hawaii. We should be known as Kanaka Maoli Hawaii, not Ha-
waiian. There are many people who are born and raised here who
call themselves Hawaiian.
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Senator INOUYE. That is what she said. That you are not Indians.

Mr. KALEIKINI [Off microphone.] I prefer on the record of the
U.S. Congress to put in writing the definition of Kanaka Maoli into
the record and if you cannot pronounce it, I say to you, learn it.
Thank you Senator.

Mr. ABERCROMBIE. So it is clear to everyone that we can proceed
on a basis toward resolution. These definitions will be taken up by
the native Hawaiian governing body to be determined subsequent
to the interim definition that is being used so we have a legal foun-
dation to be able to proceed. My friends, if we can't do this you will
be left in chaos and the reason for the bill is to deal with the Fed-
eral side. If you don’t recognize the Federal side than you have no
business here. All we have available to us and as cochair of the
hearings, what 'm trying to establish is that we have a process.
If you do not recognize it then I don’t think it is fair to others who
understand that the only thing we have available to us elected
under the Federal system is to try to proceed in an orderly way to
establish for indigenous, aboriginal people their rights and their ca-
pacities to exercise judgment on their behalf.

We are trying to aid and assist that process and so the question
that was raised about definitions will be taken up in good time. It
will not be unrecognized, it will not be left out of the process. We
are merely trying to establish, through this bill, a foundation to be
able to come to those conclusions that have just been enunciated.

Senator INQUYE. If I may, as chairman of this meeting. This is
the first step, the interim step. If we are successful in passing this
measure and then the Kanaka Maoli form a governing entity at
that stage when you adopt your governing documents, or constitu-
tion if you wish to call yourself Kanaka Maoli that is your right.
We do not want to tell you what you should decide. At the stage
when you form a sovereign entity you can decide on your title.

May I continue with my questioning?

Ms. Agtuca, there is a section in the measure that speaks of a
charter of incorporation. Upon petition of the native Hawaiian gov-
erning body, the Secretary may issue a charter of incorporation to
the native Hawaiian governing body. Upon the issuance of such
charter of incorporation the native Hawaiian governing body shall
have the same status under Federal law when acting in its cor-
porate capacity as the status of Indian Tribes. That may have
caused the confusion here. .

Ms. AGTUCA. Senator, I believe that this section is a recognition
of the rights of the native Hawaiian governing body. So the issue
here that is fundamental and critical is that the interim native Ha-
waiian governing body and council will determine its course into
the future. So this point provides an open door in terms of the
rights of the native Hawaiian governing body.

Senator INOUYE. No; is it not correct that this section, the incor-
poration authority, would provide the governing body certain tax
exemptions when the governing body is acting in its corporate ca-
pacity? Is that correct?

Ms. AgTUucA. That'’s correct. ’

Senator INOUYE. And that being the case, can that be done with-
out using the word “Indian” when the governing body is acting in
its corporate capacity in the same way that other native Americans
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that have been issued a charter of incorporation under the author-
ity of section 17 of the Indian Reorganization Act.

Ms. AGTUCA. Yes Senator; this could be amended.

Senator INOUYE. Then we can take out the word “Indian” so no
one would be confused.

Ms. AGTUCA. Yes.

Senator INOUYE. Thank you very much.

Now may I call upon our cochairman.

Mr. ARERCROMBIE. I'll submit questions.

Mr. FALEOMAVAEGA. 'm going to submit questions too.

Senator INOUYE. Its been a long morning, but we thank you Mr.
Anderson and Ms. Agtuca.

Ms. AgrUcA. Thank you Senators.

Mr. ANDERSON. Thank you.

Senator INOUYE. And now may I call upon the first panel of wit-
nesses. Robin Danner of Anahola, HIi; Tom Contrades of Kapaa,
HI; Sondra Grace of Anahola, HI; Michael Grace of Anahola, HI;
and Mr. Kekane Pa of Lihue.

We have noted that Ms. Danner and Mr. Pa have indicated their
presence here. May I first recognize Robin Danner.

STATEMENT OF ROBIN J. PUANANI DANNER

Ms. RoOBIN DANNER. Aloha, thank you for this opportunity to
present testimony on legislation introduced to establish a new level
of United States policy toward the aboriginal people of Hawaii. I
am Native Hawaiian born on Kauai and currently living on Hawai-
ian Homelands for the last 2 years. I have spent 35 years on the
ancestral lands of the proud Inupiat Eskimos of Alaska, and the
reservations of the Navajo, Hopi, and Apache people. I know well
the meaning of Federal recognition to an aboriginal people, both
the advantages and disadvantages. I have lived it on a daily basis,
worked within the parameters, which include some limitations, and
likewise reap tremendous opportunities.

Perfect sovereignty does not exist on Earth, only in the heavens,
but perfect sovereignty is the goal, the benchmark of people every-
where, to seek the highest and best form of governance for the bet-
terment of all. Hawaiians are no different. We will undoubtedly
continue to seek, and should seek to perfect our sovereignty, to
achieve and exercise its highest form. With this in mind [ view the
exercise of sovereignty and the goal of perfecting it for the Hawai-
ian people as a journey; as an achievement to be embraced in de-
grees. Your legislation directs the United States internally, to rec-
ognize a greater degree of our sovereignty, and in doing so, we will
have traveled a little bit farther in our journey. I can support the
legislation because it is not a treaty, it is not a contract with the
Hawaiian people that requires us to give up any claims, any rights
to lands, or to give up any work toward total and complete autono-
mous sovereignty. I can support it because it is not a mandate on
me, or any other Hawaiian. It is a mandate on yourselves, on every
Federal official, on every Federal agency, every corner and crevice
of the Government of the United States. Your legislation tells all
of these entities and every State and county government in Amer-
ica that Hawaiians are not to be viewed as minority citizens who
immigrated to this land. Your legislation recognizes another
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sphere, that Hawaiians have the right beyond citizenship in Amer-
i?" we have the right of citizenship to our own government by our
choice.

This mandate, this legislation you have introduced, will provide
protection of assets that belong to us. A simple sentence really, but
the impact looming is so large and so great. Without this mandate
for yourselves, for the U.S. Government to guide itself, Hawaiians
stand to lose not millions, but billions of dollars and the land that
we have held on to for more than 70 years. The impact of such a
loss is almost inconceivable.

This mandate for the U.S. Government will slow the assault on
our people, represented in statistics of homelessness, life threaten-
ing health conditions, incarceration and so much more. No, it does
not solve these challenges, but it moves us in our journey and our
fight for the right to solve these issues ourselves, the exercise of
sovereignty.

Much has been said over the many months, and even in this
hearing today, about whether this bill attempts to turn me, a Ha-
waiian, into an Indian or an Eskimo. Neither this bill, nor any bill
can accomplish this. The Indian people, the Alaska Natives, are as
proud of their heritage as I am and will defend their rights to self-
determination until their last breath is taken. They have settled for
nothing, they continue to march enward and to embrace every de-
gree of sovereignty possible. My words need not convince anyone,
over 500 years of fact, of history, the blood of their warriors, the
blood of their women and children, the tears of their grandmothers
are proof of their noble and successful stands. They will continue
to rise up, to live through, and to fight for every degree of self-de-
termination. And they have used every victory won to prepare for
the next battle, to regain setbacks along their journey. Your legisla-
tion represents a victory for the day-to-day issues that face our peo-
ple. And if passed by the Congress, we will stand upon it to fight
the next day.

This bill does not represent the end all, be all of Hawaiian self-
determination. Just as domestic sovereign recognition of the Indian
nations has not been the end for their people. This bill represents
a bright beginning from which we will build upon to begin the most
important step for any self-governing group of people, control of our
own destiny.

Senators and Representatives, I would like to close by saying 1
know this legislation is not the end, it is the beginning. You know
that more will need to follow; that there are many more degrees
of sovereignty to be won on the battlefield of the U.S. Congress.
Specifically, to begin the dialog of land transfers to the Hawaiian
nation. I appreciate each of you for taking up the cause. Not for
giving me sovereignty, it is not yours to give. But for pursuing a
United States law that requires my existent sovereignty, my status
as a citizen of my own native government to be recognized by every
government in America.

And finally, I would like to thank you for respecting the work of
Hawaiians who continue to fight on other battlefields, in the inter-
national arena. You have respected their ongoing work and have
drafted a mandate, a bill, for the U.S. Government to follow that
does not impede those efforts.
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Mahalo.

[applause]

[Prepared statement of Robin Danner appears in appendix.]

Senator INOUYE. I thank you, Ms. Danner, for your extremely
profound statement. I hope that the Hawaiian community will take
your statement very seriously. I appreciate it very much.

Now I will call upon Mr. Pa.

STATEMENT OF KEKANE PA

Mr. PA. Thank you Mr. Inouye, aloha people from the Island of
Kauai [native language] district two for the lawful Hawaiian gov-
ernment that came out of exile March 13, 1999, mahalo.

Attention joint hearings of Indian Affairs and House Committee
on Resources. Greetings, my name is KeKane Pa. I'm a descendant
of Keheowa’ anuiiponilithoapa’ipainchohupa [the great canoe that
flows and is anointed by the rising, thrusting and landings of the
waters], which our lineage traces back to King Kalani opu’u. He
was like a judge that went from one district to the other districts
and later took the last syllable name, Pa. Kanaka maoli on his na-
tio?sal land, the only humans that populated these islands prior to
1778.

I'm speaking on behalf of my family from time immemorial to
present time. The Kanaka maoli are the first comers. They are the
aboriginal class of people of this national land. Birth name and
birthrights to their nation, not to America. This is foreign soil, not
American Soil. The petition of 1897 clearly states that America
cannot use the word Native Hawaiian in any form or shape. So all
of these Hawaiians that support this bill need to be informed that
they are giving up their birthrights to their national land and giv-
ing up their rights to speak or represent their nation and country.
They will be recognized as native Americans and not Native Ha-
waiians; as a second class citizen under the Federal status.

Mr. Inouye, Mr. Akaka must inform these people respectively,
the Native Hawaiian Task Force admits that the Federal Govern-
ment never had relationship with native Hawaiians, so how could
the State of Hawaii have an office such as OHA to represent the
aboriginal class of people not indigenous? This is a political attack
against the Kanaka Maoli culture and religion, and genocide. De-
liberate, methodical annihilation of a national or racial group
under the 1987 Proxmire Act, 18 USC 1091, 102 Stat. 3045. This
is a move to protect the Federal Government’s interests and con-
spirators that participated in destroying one's nation without a
treaty from the Hawalian Kingdom. This is an unlawful state that
uses America’s jurisdiction to ignore the Hawaiian Kingdom laws
and commercialize their national lands. The reinstated lawful gov-
ernment of the Hawaiian Kingdom/Kingdom of Hawaii return from
exile March 13, 1999 using the highest laws on the planet. Na
Kanaka Maoli representing all the districts described in the Hawai-
ian Kingdom laws reinstated the de jure [lawful] Hawaiian govern-
ment using universal laws, the laws of nation, natural laws and
international law. It also uses the laws of the Hawaiian Kingdom.
These individuals repatriated back to their nation. The United
States of America is aware of this government. That’s why they are
acting on the Apology bill that was recognized in 1993. They had
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7 years to work out a relationship. Now they want to do it within
4 months and ram it down our throats, Hawaiians must realize
they are falling into another trap. Senator Inouye’s trap who tock
part in creating the OHA who lost in the Supreme Court Rice v.
Cayetano, because of Ciscrimination. We never had and never will
have self-determination under the Federal status. United States of
America and the State of Hawaii is a de facto and illegal State and
government and on the Kanaka Maoli national foreign soil known
as the Nation of Hawaii.

The Federal Government is trying to have a status to protect all
of the sugar plantation companies that stole the land and made ev-
erybody believe that this is America. That they have no right to
sell our national lands without a treaty from the Hawaiian King-
dom, brothers and sisters. These are my arguments, Senator.

The U.S. Supreme Court had ruled that the “municipal laws of
one nation do not extend, in their operation, beyond its own terri-
tory.” See The Apollon, Edon. Claimant, 9 Wheat 362 (U.S. Su-
preme Court). United States Congressional acts have no effect in
the Hawaiian Islands.

Without a treaty of annexation by the Hawaiian Kingdom, the
following municipal laws enacted by the U.S. Congress have no
legal affect in the Hawaiian Islands, which is outside of the terri-
torial jurisdiction of the United States of America, namely: [A] A
joint resolution purporting to annex the Hawaiian Islands, July 7,
1898; see Joint Resolution of Annexation, U.S. Statutes at Large
30, July 7, 1898, 750- 751. [B] An act purporting to provide a gov-
ernment for the Territory of Hawaii, April 30, 1900. See Hawaii
Organic Act, U.S. Statutes at Large 31, April 30, 1900, 41-162. [C)
An act to amend an act purporting to provide a government for the
territory of Hawaii by establishing the Hawaiian Homes Commis-
sion Act, July 9, 1921. See Hawaiian Homes Commission Act, U.S.
Statute at Large 67, July 9, 1921, 108-115. [D] an act purporting
to admit the State of Hawalii into the Union, March 18, 1959 and
See Hawaii Statehood Act, U.S. Statutes at Large 73, March 18,
1959, 4-13.

Existing treaties between the Hawaiian Kingdom and the United
States are the Treaty of Friendship, Commerce and Navigation.
See Treaty of Friendship, Commerce and Navigation with the Ha-
waiian Kingdom, U.S. Statute at Large 18, December 20, 1849,
406. See Convention of Commercial Reciprocity with the Hawaiian
Kingdom, U.S. Statutes at Large 19, January 30, 1875, 625 at 69,
see Supplementary Convention to the Convention of Reciprocity
with the Hawaiian Kingdom, U.S. Statutes at Large 25, December
6, 1884, 1399.

U.S. Constitutional law treaties entered into by the United
States are the supreme law of its land. See U.S. Constitution, arti-
cle VI-2, in part, to wit:

This Constitution, and the laws of the United States which shall be made in pur-
suance thereof and all treaties made, or which shall be made under the authority
of the United States shall be the supreme law of the land.

The facts, the United States had no power, again, no power to
extraterritorial over the Hawaiian Kingdom or the Hawaiian sub-
jects. See Mankishi v. Hawaii, 190 U.S. 197 [1903]. The Supreme
Court directly addressed the effect of the Joint Resolution. The
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Court held that the Resolution did not incorporate Hawaii as an in-
tegral part of the United States. See, inter alia, Peacock and Com-
pany v. Republic of Hawaii, 12 Hawaii 26 [1899]. These are laws
people, statutes. As well as the effect rendered by the Attorney
General of the United States, see 22 AG Opinions at 151 “The Ton-
nage Tax.” Senator Foraker did in fact concede that the Joint Reso-
lution had no power to annex the people of Hawaii. See 31 Con-
gress Record at page 6585, 55th Congress 2d Session. This conclu-
sion follows logically from his admission that the laws of the
United States did not apply to Hawaii, that Congress had no power
extraterritorially ID. They do not have an 1D for this power. There-
fore, the de facto courts of the State of Hawaii’s judgment on the
Hawaiian subjects is in violation of our human rights. This is the
evidence and proof that the United States of America and the State
of Hawaii is in an act of genocide and violation of human rights
on a Hawaiian subject by the Constitution of the Hawaiian King-
dom within the treaties between the United States people, they
have a treaty on the subjects.

According to the Congressional laws, these treaties entered into
by the United States are the supreme law of the land. Therefore,
all of the United States laws enacted by Congress and imposed in
the Hawaiian Islands are inferior to the 1849 Treaty, the 1875, the
1884 Convention and cannot be legally enforced without violating
international law and comity. See U.S. Constitution, article VI-2,
in part, to wit:

Notice to this Joint Hearing of Indian Affairs and House Committee on Resources
who are government employees of the United States of American and the State of
Hawaii. Your obligation as an officer is to uphold the law and to comply with com-
pliance as an officer of the United States of America and to perform his or her duty
under 28 USC Secretary 1361.

I'm serving you notice that you will be liable to be held as con-
spirators of genocide and human violations against a foreign na-
tional or their nation.

I want to thank you for giving me my chance to come out and
share this manao. Yes, the Senator and the people up there have
the petition with my ancestors’ name on it that did not give my
rights to be a Native Hawaiian. They have that copy. They also
have a copy of the time immemorial of 1897 from my ancestors.
Okay. They also have a copy of Sanford Dole 1895 honoring people
for suppressing the rebellion against the Kanaka maoli. Thank you
very much.

One last thing before I leave please. Our obligation with these
people with the Federal Government is not to the Native Hawai-
ians is to Queen Lili’'uckalani.

[Prepared statement of Mr. Pa appears in appendix.]}

Senator INOUYE. I thank you very much Mr. Pa.

Mr. PA. Thank you Mr. Inouye.

Senator INOUYE. And now for the next panel. Jade Danner of
Anahola; Duke Sabedong of Anahola; Keohokui Kauihama of
Anahola; Kaiopua Fyfe of Lihue; and Kawika Cutcher of Anahola.

May I now recognize Jade Danner.
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STATEMENT OF JADE DANNER

Ms. JADE DANNER. Aloha Senator Inouye, Representatives Aber-
crombie and Mink. Thank you for this opportunity to testify in sup-
port with amendments of S. 2899 and its companion H.R. 4904.

1 believe firmly that, although this bill will not solve all of the
issues that confront native Hawaiians, it is a good first step. I want
to thank you for your willingness to work with us in changing the
bill prior to its introduction, and hope that you will continue to
svork with us to address concerns that have not been addressed to

ate.

I anticipate that this bill will receive some opposition from those
who either feel there is no constitutional basis for native Hawaiian
autonomy, or that this bill violates the stated desires of Queen
Lii’'uokalani for her people. Those opposed to this bill based on a
Constitutional argument do not understand the nature, purpose or
history of the United States’ recognition of its political relationship
with its indigenous peoples. The mantra “we are all Americans” re-
veals a selective view of what it means to be an American, how one
becomes an American and the necessity of choice in the matter. It
also illustrates a narrow view of the reasons people create a gov-
ernment and establish a territorial base in the first place.

The United States was founded in order to establish a territorial
base to protect and perpetuate a specific set of beliefs and a specific
way of life. Without it, the American belief in government of the
people would otherwise have been extinguished under continued
English rule. Those colonists, and every immigrant since, chose, for
themselves and their descendants, to abandon their own countries,
their original ways of life, and live by an American standard. By
example, on my German father’s side, his grandfather made the
choice to abandon Germany and become part of another people. He
left knowing that the German culture and people would continue
to thrive in Germany. Not even being defeated in both World Wars
has threatened the German way of life or their ability to choose
their own political structures. No choice to leave our homeland was
made by any of my Native Hawaiian mother’s ancestors. We suf-
fered no defeat in war, and yet our way of life is threatened.

The theory of democracy requires a government to have the con-
sent of those governed. Yet there has been no affirmative state-
ment by the Native Hawaiians to freely consent to the United
States’ rule. We have not chosen to abandon our original ways of
life in our own homeland. America chose to impose its way of life
upon us. At best, the plight of the indigenous peoples of the United
States can be described as making the most out of bad situations.
As Hawaiians, the continuation of our way of life, our language,
our beliefs, our knowledge of the environment, all of that is contin-
gent on our ability to make the decisions that impact us the most.

This bill does not create special racial rights, it acknowledges the
rights of Hawait’s original people to choose. The United States pol-
icy on self-governance affords indigenous peoples some aspects of
the choice that was afforded to all immigrants when they came to
America, to live as a native in your own homeland or to live as an
American in America. The challenge for native Americans, native
Hawaiians, Alaska Natives, of course, is to walk in both worlds be-
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cause both worlds exist in the same territorial bounds. America sits
on our homelands.

Eventually, the United States learned that the indigenous peo-
ples are not a threat to its democratic society. It was a lesson many
indigenous peoples paid for with the loss of language, cultural and
religious practices, ancestral and sacred lands, and unfortunately,
in some instances, their very existence as a people. America
learned that we are one of its best features because we are a con-
stant reminder of its founding principles; that justice, diversity and
freedom of choice is good for a government “of the people.”

Denying the injustice against Native Hawaiians and our rights
is to condone it, to support it, and to bankrupt our democratic soci-
ety with it. This bill cannot undo the harm, but it is the first step
in a long process of returning my people to self-sufficiency and self-
governance. It can begin by providing a space where Hawaiian val-
ues and ways of life are not in direct and perpetual conflict with
the ability to house, clothe, feed and protect our children. It is the
first step to being able to truly proteet our sacred sites, kupuna ‘iwi
and our fragile ecosystem while developing economic opportunities
and moving toward a better and more just Hawaii in the new cen-
tury.

As other States have realized, greater autonomy and control for
Native peoples results in better conditions for all, statewide. I
know that in the coming years the State of Hawaii will realize the
myriad of benefits of working in partnership with the native Ha-
waiian government in solving the challenges that face us all.

For many natives opposing this bill, independence is the only
way to remain loyal to the memory of Queen Lili'uckalani and
avoid further disappointment by the United States. The hearts of
our people still belong to her. The pain of the overthrow is alive
today. It is the pain of the betrayal of our Queen’s faith in, and re-
liance on, the United States to uphold its treaties of friendship. It
is at the root of our distrust of the United States and its policies.
And, although I feel the same hurt, I still support this bill.
Lili'uokalani yielded her throne in protest because she believed
more firmly in something else, the continued life of our people. She
believed our existence on this planet was more importar:t than any
principle of law or existence of sovereign government. She decided
noth to wage war to save our lives, and on that decision she was
right.

Now our people are among the worst in every kind of statistic
from poor health, to homelessness, to poverty and incarceration.
Our way of life is in danger of being lost and our people are suffer-
ing because policies and decisions that impact us most are made
by people who do not represent us, and are not accountable to us.

We need an enforceable measure of autonomy and control in our
future as a people if we are going to be able to coutinue to exist
as a people. I ask that you pass this bill with the amendments I
have outlined in my written testimony.

Thank you for this opportunity to testify before you today. I real-
ly believe this legislation is the first step to rectifying the injustices
of the past and providing an opportunity for the Native Hawaiian
people to secure better futures for our children. Thank you.

[Prepared statement of Jade Danner appears in appendix.]
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Senator INOUYE. Thank you very much. Yours is a very impor-
tant statement and 1 appreciate it very much.
May I now call upon Mr. Kauithama.

STATEMENT OF KEOHOKUI KAUIHAMA

Mr. KauiHaMa. Aloha and blessings to all the Kanaka Maoli out
there. [Greeting in native tongue.] My name is Keouokui Kauihana.
I am representing my family, friends, and community. [ am a
Kanaka Maoli, the aboriginal people of these islands.

The Kanaka Maoli were the only people that populated these is-
lands prior to the coming of Captain Cook. No other ethnic group
of people lived here prior to Cook, only the Kanaka Maoli.

When Captain Cook first arrived he called these islands the
“Sandwich Islands.” The name was changed to the Hawaiian Is-
lands, or Hawaii. If these islands were still called the Sandwich Is-
lands, the people living here would not be called Hawaiians, but
Sandwiches. [Laughter.]

The aboriginal people would still be called the Kanaka Maoli,
and the other ethnic groups of people would be called the geo-
graphical location of residence, which is done throughout the world.

Now, using this example of name calling, it is obvious that the
Kanaka Maoli is the proper and perfect name to identify the first
comers to these islands. Not Native Hawaiians or Hawailans who
consist of the other ethnic groups.

For over 100 years the State and Federal Governments have
misidentiﬁed the aboriginal people. This special relationship must
end.

In 1893, with the help of the United States Navy, the sugar plan-
tation owners staged an illegal overthrow of a friendly government
allied to the United States of America. The Hawaiian Kingdom was
illegally annexed through a resolution to America. After the over-
throw it was illegal to speak your language, to practice your cus-
toms, to use your national lands, and to call yourself a Kanaka
Maoli. Illegal. It is clear that the Hawaiians with the help of the
U.S. Navy overthrew the Kanaka Maoli people who have the inher-
ent sovereignty over these lands.

Because of these testimonies of fact, I and my ancestors of past,
present, and future object to this bill that would give my status to
another. This special relationship will not be tolerated by the
Kanaka Maoli. The rights and privileges that this bill gives to Na-
tive Hawaiians rightfully belong to the Kanaka Maoli.

With the passing of this bill, you, the joint hearings committee,
will be completing the cycle of genocide which started of the over-
throw and exists to this very day with this bill.

This is an unlawful State that uses American jurisdiction to ig-
nore Hawaiian Kingdom laws. Kanaka Maolis are presently being
tried with prejudice in the Hawaii State courts. Because he is not
a citizen of the United States he may not participate in public of-
fice elections. Under United States jurisdiction the Kanaka Maoli
is a criminal and a fugitive.

The only alternative was to represent himself. A grass-roots ini-
tiative called the “lawful Hawaiian government” with 48 delegates
representing all the islands was formed to address the Kanaka
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Maoli and reinstate his office which was once called the Hawaiian
Kingdom.

We pray that you, the joint hearings committee, now see the
light and dismiss this chameleon bill and recognize the Kanaka
Maoli as the aboriginal people who claim sovereignty over their
lands, which now constitute the State of Hawaii. We urge you to
support the position papers submitted to the American and State
governments by the lawful Hawaiian government, and to acknowl-
edge we secured when we were a constitutional Kingdom. We pray
that you, the joint hearings committee, acknowledge our true iden-
tity and support our self-determination as an independent sov-
ereign nation.

May the all mighty guide your thoughts and hearts. Blessings to
all people near and tar. And I just wanted to add to my testimony,
which [ heard earlier today, that this committee acknowledges the
illegal overthrow. If this committee acknowledges the illegal over-
throw you must also acknowledge the illegal annexation.

Mabhalo.

[Prepared statement of Mr. Kauthama appears in appendix.]

Senator INOUYE. I thank you very much, and may I now call
upon Mr. Fyfe.

STATEMENT OF KAI'OPUA FYFE

Mr. FYFE. Aloha, greetings to the Hawaii Congressional Delega-
tion and members and staft of the Senate Committee on Indian Af-
fairs and the House Resource Committee.

To Senator Akaka, I extend my sincere wishes for his speedy re-
covery from this recent surgery.

At the same time, I solicit prayers of support for Henry E. Smith,
Jr. and his ohana. Henry suffered a stroke on our home island of
Kauai last week as he continued to strive for the attainment of
self-determination. Henry is the duly elected delegate to the ‘Aha
Hawaii ‘Oiwi, the native Hawaiian conVention, representing
Anahola, Kua. We are reminded of the tragic death of Henry's
brother, Kahale Smith, who perished in the flames that destroyed
him and a defective Hawaiian Homelands residence during the re-
grettable eviction incident just 4 years ago.

To preface my remarks on S. 2899 and H.R. 4904, I cite what has
become my personal self-determination mantra,

First thing, Na kanaka Hawaii maoli must achieve unity of purpose; from there
the sky is the limit.

That being said, I must inform you that I cannot support S. 2899
and H.R. 4904, as written.

These measures were drafted and submitted to Congress without
incorporation of the manao of Kanaka Maoli. These measures were
drafted and submitted to Congress prior to the achievement of that
absolutely mandatory “unity of purpose.”

Basically, S. 2899 and H.R. 4904 are not pono, they are not ap-
propriate, and they are not grounded in any way in the manao of
the Na kanaka Hawaii maoli. Instead, they are grounded in the en-
vironment of fear and greed that runs rampant today. Fear of the
loss of Federal funding for native Hawaiian programs. Greed for
the anticipated riches to be gained as a result of Federal recogni-
tion as indigenous native Americans.
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If we only like money, short-term, these measures are the way.
If we like long-term open options for self-determination based on
that pono “unity of purpose,” we must oppose them.

I cannot support S. 2899 and H.R. 4904, as written.

On July 30, I participated in the development and adoption of a
position statement by the executive council of the ‘Aha Hawai'i
‘Oiwi. It has been officially distributed by mail to all of you. No
doubt you will hear numerous references to it throughout the bal-
ance of this week’s hearings. The following are excerpts from that
statement:

The ‘Aha Hawai‘i ‘Oiwi shares the common concern for the protection of ihe bene-
fits of the native Hawaiian people, but not at the expense of the loss of self-deter-
mination as defined under international norms.

With due respect for your efforts, and those of Senator Daniel K. Inouye, and Rep-
resentative Neil Abercrombie, the ‘Aha Hawai‘i ‘Oiwi cannot support the Akaka rec-
ognition bill, S. 2899, or the companion measure H.R. 4904 as introduced on Julﬁ
20, 2000, which measures define the rights of native Hawaiians as synonymous wit!
those of native Americans.

And,

Further, this bill attempts to duplicate and replace the actions of the ‘Aha Hawai'‘i
‘Oiwi, an entity duly empowered by twenty two thousand two hundred and ninety
four registered Hawaiian voters; thus this bill usurps these taro roots efforts, this
native initiative.

Further, 1 fully support the following manao as expressed by
Reidar H.K. Smith, an active delegate to the ‘Aha Hawai‘i ‘Oiwi.
He is one of the several delegates who represent the kanaka
Hawai‘i maoli who reside outside of Hawai‘i ka Pae ‘Aina.

Reidar says:

One hundred and two years ago the U.S. Congress passed a joint resolution an-
nexing Hawaii as a Territory. Nobedy ever bothered to ask the Hawaiian people
what they wanted. Some of the leaders of Hawaii at that time thought that being
a [J.8. Territory would be best for the Hawaiian people. These leaders thought that,
like children, Hawaiians weren't ready to decide for themselves or make such an
important decision. Our kupuna were never offered the vote to accept or reject that
congressional resolution. Yet, their petitions against annexation {still on record)
show they would surely have rejected it.

Taday the U.S. Congress and some of our leaders in Hawaii are trying to do it
again. They propose o recognize us as native Americans to give us indigenous
rights and save some entitlements already approved by Congress. What they don't
tell us is this may also take away our rights to the ceded lands, shorelines, ocean
economic zone, and gathering rights. This bill also diminishes the greatest right of
the Hawaiian people, the right of self-determination. Hawaiians have the right to
choose between indigenous rights or the right to reestablish our sovereign nation
and then choose the type of government for our nation. We even have the right to
choose to rernain with the status quo.

1 oppose this bill as presently written, says Reidar, because it
puts the cart ahead of the horse. It determines what rights Hawai-
ians will receive and then calls for a roll of all Hawaiians who will
choose which form of government we want on our reservation. Why
not get that roll first so that Hawaiians can make both decisions?
This time let the Hawaiian people decide. The 1993 U.S. apology
bill asked for reconciliation and offered the next move to the Ha-
wailan people, not to this Congress. “This bill is deja vu 1898 all
over again.” )

Mahalo a nui loa for your time and consideration.

[Prepared statement of Mr. Fyfe appears in appendix.]

Senator INOUYE. I thank you very much Mr. Fyfe.

And now may I call upon Mr. Cutcher.
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STATEMENT OF KAWIKA CUTCHER

Mr. CUTCHER. Aloha everybody, my name is Kawika Cutcher, 'm
from Anahola, Hawaiian Homestead beneficiary.

The issue of our islands has been one of abuse by the overthrow
descendants to the illegal overthrow to Federal judges opening of-
fice of Hawaiian affairs to non-Hawaiians. The outlawing of our na-
tive tongue by the forces of evil and the State of Hawaii until 1980,
the 30,000 Hawaiians who have died on the Homestead list count-
less others who have had their homes quiet-titled by foreign com-
panies and the loss of Hawaiians homes inventory which has been
quiet-titled away by special interest groups which is a Federal
trust. To the denying of our fishing and hunting rights, et cetera.

Public Law 103-150, the Apology Act. As I see it there is no re-
turn of the lands, no repayment of back rents and apology for
what? My family has been in these islands since 120 A.D. My tutu
Christine Mokuaikai Malao Queen Lili'uokalani’s funeral when she
was in school. My tutu man, Kalei was a supporter of the monar-
chy. My tutu man, Kalei, fought in World War I and is buried in
Hanapepes Veterans cemetery. My kaoi served in the Korean War
as a nurse, and my dad as a combat engineer. My younger brother
served in the Navy and is a sheriff in up-State New York.

I served in the U.S. Army Eighth Military Intelligence as a path-
finder connected to the 7th Special Forces Group. My squad leader
was an American Indian, his name was Billy Mack, from South
Carolina, a full-blood Cherokee. His homelands were protected b,
Federal law and his tribe was sovereign on their homeland by Fed-
eral recognition.

The key to my testimony is the word “if” his homelands were pro-
tected by Federal law and his tribe was sovereign on their home-
lands by Federal recognition. They had control over their govern-
ment through a tribal council police departments, hospitals, schools
and even casinos. We as Kanakas don’t have any control over any
of our lands, ceded lands, harbors, airports, Hawaiian homelands,
et cetera. Crown lands. “If” Federal recognition will put our lands
in our hands then I would support it. If Federal recognition is to
protect our kupuna from having their ancestral 1.8 million acres of
ceded land from being quiet-titled I would be for it. If it is a step
to gain self-worth for our children, I would be for it. If it helps con-
trol the drug problems on our homelands, I would be for it. If this
bill can change the Hawaiian Homes Act to its original intent by
Prince Kuhio to one-thirty-second blood quantum I would be for it.
I would support it. As a kanaka I am saddened by the state of my
peoples’ phght. Because all of the promises from government rep-
resentatives, all the lies and stealing of our lands by countless for-
eigners and corporation, all using the word “Aloha” all the way to
the bank while my people suffer from drugs, alcohol, cancer obesity
and most of all broken hearts. When I look at Hawaii 1,000 tears
of aloha fall from my eyes these United States were founded on
God’s word “Thou shalt not steal.” Part of the Ten Commandments,
what has happened to America? What has she become? Has she be-
come an immoral degenerate or has she become a prostitute? What
has happened to the foundation of these United States, that was
founded on God Law, thou shalt not steal, thou shalt not covet,
thou shalt not take what is not yours. I don’t understand. We, what
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has happened to my people over the last 100 years? We have been
brainwashed, lied to, stolen from, our lands have been exploited,
and our culture has been sold for dollars. Qur language had been
outlawed until 1980, but my people through all of this have sur-
vived. We even have protected the overthrow descendants who
overthrew the Queen by laying down our lives in America’s wars,
and some of us did not come home.

If this Akaka bill is the first step to fixing the anger, hurt, tears,
blood, the land base, the 1.8 million acres of land, 220,000 acres
of homestead, the crown lands, then [ will support it.

But you must also remember we are Kanaka Maoli, not native
Hawailans. We are Hawaii's aboriginal peoples with a distinct his-
tory from our great migrations across the Pacific to our [native
word]. Our people are a chosen people, we knew the stars, and the
planets’ peace, and yet we're warriors. What binds my people to-
gether is our koko blood. Even if we have differences of opinion we
are still the same people through the blood. This is a link which
makes us all connected.

Some of my people get angry when they think we are Indians,
we are not. There is a common history of lies, stolen lands, geno-
cide, and even Hawaiians being killed, just like the American Indi-
ans. We as a people may have many views such as restoring the
Kingdom to of Hawaii to a nation within a nation, but the commit-
tee must always remember we are Hawaii and we are it aboriginal
people. We come in many colors, and many sizes, with many dif-
ferent views, but we all agree on these basic things; stop stealing
our lands. Repay what you owe us, the ceded lands, the $140 bil-
lion in back rent that the Federal Government owes, and the $220
billion that the State of Hawaii owes for illegal use of the harbors
and airports. Also stop the amerifornication and colonial fascism on
our island homelands by the forces of evil. Stop the quiet-titles, ad-
verse possession, quit claims, and exploitation of our lands.

If this bill can stop these things and help my people on the road
to reinstate our Kingdom, then I will support it with all my manao
and aloha. I am tired of broken promises by government people. 1
am tired of reading, almost daily, that a kupuna’s land has been
stolen. I am sick of some non-Hawaiians using the 14th amend-
ment of the U.S. Constitution to justify their ancestral sins. The
1]4th amendment of the Constitution has to do with freed Negro
slaves.

I am sick of some of my own people supporting the people who
want to steal every penny of every Hawaiian trust, that has been
set aside for our children’s children. I ask as a Veteran and a
Kanaka Maoli to help my people and 1,000 tears means this: 1,000
tears. Lonely nights blow across our land, tutu wahine stands alone
across the fence. A tear falls down her eye, it’s gone. Her home has
been taken through a quiet title. The real estate agent says it
never was hers. Three hundred years growing taro and countless
Eiki. Children running, crying and even dying. Plastic is their love
for our aina. In each tear a generation is lost, she can’t understand
why, what has happened to her home? I see her in my dreams. I
cry tutu. She was with the Queen on that terrible day, all the tears
falling like rain. Her son with a net in hand loves the land. His
heart is in the seas swimming with the naia. His hope is in justice



113

but from outside the fence. His tears flow blood of a young warrior.
His father’s white hair tells a tale of hardship in his own land. His
heart longs for freedom from oppression but no one sees.

Tonight I cry for my son. What will he see, from what side of the
fence. My bones grow weary but tutu’s tears fill my eyes. Hawaii
what have you done to your native son.

Thank you, mahalo.

Senator INOUYE. Thank you very much, and now may [ call upon
the following witnesses; Kamealoha Smith, Joseph Manini, Sr.,
Punani Rogers, Ray Manaku, and Judge William Fernandez.

May I first recognize Kamealoha Smith.

Mr. SMITH. If T could, is it possible for me to defer to Mr. Manini
and then to the Judge first and then I'll go last?

Senator INOUYE. Joseph Manini, Sr.

STATEMENT OF JOSEPH PUNILEI MANINI, Sgr.

Mr. MANINIL. My name is Joseph Punilei Manini, Sr. To the Sen-
ate of the U.S. Congress, Senators Akaka and Inouye, this is my
oral testimony. [ had a testimony that I sent in.

I am Punilei, the Crown Puni, Poo or executive of this dispensa-
tion by genealogy, a descendant of Puni, Native Kanaka Maoli Poo,
or executive, of the Archipelago chain of Islands marked by survey
as the Polynesian Triangle of the Pacific Ocean and aborigine who
migrated and inhabited these Islands in 200 B.C., a private estate.

The people of these Hawaiian Islands have the rights to become
citizens of the United States and be entitled to its privileges.
Whereas, the United States, by its Congress, claims no jurisdiction
or franchise over the Polynesian Triangle of the Pacific Ocean.

Whereas, the lands of the Hawaiian Islands are a portion of the
Archipelago chain of Islands marked by survey as the Polynesian
Triangle of the Pacific Ocean and domesticated in 1839 A.D. by
Kamalu, a relative of Puni, the Ruling Chief of Polynesia, dressed
with the red feather cloak and headdress.

The sovereign native Kanaka Maoli nation of the Polynesian Tri-
angle is composed of 12 tribal families; Kanaka Maoli, indigenous,
200 B.C. migration; Hawaiians, 56/64 B.C. migration; Tahitians;
Maoris; Samoans; Roratongans; Aitutakians; Togans; Mangaianes;
Maukeans; Ra'iateans; and Marquesians.

This native Kanaka Maoli nation has always been a sovereign
nation of the Pacific Ocean since 200 B.C., there is no record re-
corded of this nation being overthrown.

I am in opposition to this Congressional bill, S. 2899, to disband
our indigenous Kanaka Maoli natives who migrated and inhabited
these islands in 200 B.C., 150 years before the migration of Hawaii
loa, which landed the Hawaiians in 54 B.C. of this same family
unit.

Therefore, as the grantee of this estate I am in opposition of this
U.S. Congressional bill, S. 2899. Please take it back to the drawing
board. From Mauka to Makai the river of justice must flow freely.
Your native Hawaiian citizens of the United States do not have ju-
risdiction or franchise over the lands of the aborigine or earliest
known inhabitants the original indigenous Kanaka Maoli native
who migrated in 200 B.C. to these archipelago chain of islands,
marked by survey as the Polynesian Triangle of the Pacific Ocean,
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of which the Hawaiian Islands are a portion. Examine “exhibit B”
on the back. The 1890 census is plain and documented in the Dis-
trict of Lihue, Island of Kauai, both men and women natives were
recorded as Kanaka Maoli of these islands. This is in 1890, way
after Captain Cook.

Restitution of our heritage. The nation of the United States of
America, by its Congress and its President is with full authority to
rectify this wrong that they have imposed on the aborigine, indige-
nous Kanaka Maoli Native of the Polynesian Triangle of the Pacific
Ocean, and to reestablish their sovereign nation by returning our
rights and possessions of ownership to all of their properties and
assets, et cetera. The rightful owners as documented within this in-
strument, Title Deed Docket No. 99-193279, as recorded in the Bu-
reau of Conveyances of the State of Hawaii. Examine “exhibit A.”
in the written testimony.

Final conclusion. I sincerely extend my deep appreciation to the
Senate of the Congress of the United States for your receipt of this
document, a complaint of which is self-explanatory, that the juris-
diction and franchise over the Archipelago chain of Islands marked
by survey as the Polynesian Triangle of the Pacific Ocean, of which
includes the Hawaiian Islands, is a pubic record in the Bureau of
Conveyances of the State of Hawaii, as Title Deed Docket No. 99~
193279, and certified December 7, 1999, in Honolulu, Oahu, as a
private estate in whole, and not belonging to the United States in
part.

Mahalo.

[Prepared statement of Mr. Manini appears in appendix.]

Senator INOUYE. Thank you very much.

And now may I call upon Judge William Fernandez.

STATEMENT OF WILLIAM J. FERNANDEZ, JUDGE [RETIRED]

Mr. FERNANDEZ. Thank you Senator Inouye and distinguished
Congressmen and also my fellow Hawaiians.

My name is William J. Fernandez. I am a retired Judge. I went
to Kamehameha Schools, a school for children of Hawaiian ances-
try. I graduated from Stanford, and I am president of a regional
association of the Kamehameha School alumni. I am also an officer
of the Board of Presidents of the Kamehameha Schools Alumni As-
sociation, and I speak on behzalf of myself, my alumni constituents,
as well as a representative of the Board of Presidents I have just
described. :

I have reviewed your proposed legislation, I've read the Mauka
to Makai documents, I have reviewed innumerable Federal cases,
as well as the Rice v. Cayateno decision and analyzed that decision,
as well as its ramifications. I have reviewed the Indian Reorganiza-
tion Act as well as the Board of Indian Affairs regulations as it in-
volves tribal organizations and rights.

And I will tell everyone, that our Hawaiian people desperately
need your legislation. Since annexation to the United States we
have not had representation at the bargaining table of rights. Yes,
we did lose our sovereignty with the overthrow of Lili‘uokalani. Yes
we lost our Crown lands and the government lands and these lands
and properties were transferred to the United States during the
course of annexation. We had no advocates, we had no government
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that spoke for our people, and this bill is 102 slow in coming. But
it is necessary that we have representation at the bargaining table
of governments. We did not have that representation at the time
of Organic Act. We did not have that representation at the time of
the Hawaiian Homes Act, although Prince Jonah Kuhio did the
best job he could to protect Hawaiian rights. We did not have rep-
resentation when we in Hawaii became part of the United States
in 1959. We have failed to have that representation even today.

I feel the pain of our Hawaiian people. I grew up in Kapa, Kauai
during the thirties and the forties. I saw the Hawaiian people liv-
ing without housing, often without food and in poor health condi-
tions. I saw that the Hawaiian Homes Act was a cruel hoax to our
people. T know the suffering that they have, because I grew up in
the era when Hawaiians were not really citizens. That there was
discrimination against us.

Yet, I would rather be a citizen of the United States than a citi-
zen of Great Britain, Russia, or Germany, all who have expressed
interest in this country. I think this is the finest and fairest coun-
try that has ever been on this Earth, despite all its faults. Our
Constitution of the United States is the law of the land and I be-
lieve in that Constitution and that it must be respected, and that
we must work within the system.

In Rice v. Cayetano Justice Bryer said there is no trust relation-
ship to native Hawaiians. Justice Kennedy, who wrote the lead
opinion said that in every piece of legislation dealing with Indian
tribes it singles out for special treatment a constituency of tribal
Indians. Every piece of legislation. I hope we all realize that of the
150 pieces of legislation, including the Hawaiian Homes Act, we
could lose it because we do not have a trust relationship and we
do not have a constituency, which is key. And the Constitution
must be obeyed.

Now, I also speak to our Elie trust. Through the kindness of
Princess Bernice Pauahi Bishop she c¢reated the Kamehameha
Schools, which gave Hawaiian children like myself an opportunity
to receive an education. And to then move on into the world and
to compete in a very, very competitive world.

And I know the threat to that great wisdom, that the Princess
had for her people, because that’s what the Elie did, they took care
of their people, that is presently proposed by the United States
Constitution and the Rice v. Cayetano decision.

We of Kamehameha who want to continue to educate our chil-
dren in perpetuity, our Hawaiian children in perpetuity, need your
legislation. Our constituent members, and we have polled from
Washington, DC, the Eastern Seaboard to Hawaii, from Texas to
Montana, and I'm going to include all the States in that group be-
cause our alumni is spread throughout the Nation, have adopted
this resolution and I will read it to you:

Whereas, in view of the United States Supreme Court’s decision in Rice v.
Cayetano, the status of native Hawaiians as a recognizable group of people with spe-
cial preferences similarly afforded to our indigencus peoples in the United States
is in serious jeopardy; and

Whereas, without this recognition the policy of the Kamehameha Schools to give
preference to applicants of Hawaiian ancestry and therefore perpetuate the legacy
of Princess Bernice Pauahi Bishop could be discontinued, and
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Whereas, as a people, those of Hawaiian ancestry may in fact not be le%ally enti-
tled to any special treatment or federal benefits without the protection of this pro-
posed legisiation;

Now therefore, be it resolved tl.at the Kamehameha Schools Alumni Association
through its regional boards of directors and its Board of Presidents, committed to

rotecting the legacy of the Princess, to furthering the vision and mission of Kame-
ameha Schools, and to supporting programs which benefit the health, economic
and educational welfare of the Hawaiian people;

Do hereby support the efforts of the Senators Akaka and Inouye to pass legisla-
tion, which will provide a legal basis for native Hawaiians to have the recognition,
status, and consideration, afforded other indigenous peoples of the United States.

Be it further resolved that this resolution be submitted to Senators Akaka and
Inouye by a representative of the Board of Presidents prior to or at the hearings
on their bill scheduled for August of this year.

The alumni of Kamehameha Schools respectfully asks Congress
to embrace and expeditiously enact this legislation. We ask for Fed-
eral recognition of native Hawaiians and a mechanism to establish
a trust relationship between our peoples.

Thank you very much.

[Prepared statement of Mr. Fernandez appears in appendix.]

Senator INOUYE. Judge Fernandez, on behalf of the committee I
thank you for your very profound statement. May I now call upon
Kamealoha Smith who will present the testimony of his father,
Henry Smith.

STATEMENT KAMEALOHA SMITH, ON BEHALF OF HIS FATHER,
HENRY E. SMITH, Jr.

Mr. SmITH. Alocha everybody. My name is Kamealoha Smith, I'm
from Anahola Hawaiians Homestead and unfortunately my dad has
taken ill so he wasn’t able to present his testimony this morning.
Therefore, I'll be doing it on his behalf. I did want to share some
things about my dad first, before I actually give his testimony. I
would be remiss if I didn't remind myself of what a great man he
is and some of the things he has done in the Hawaiian community,
and certainly for his children, to get us where we are today. Of
course, having grown up on the Homestead some of the things that
we did when we were small, we used to go down to Anahola Bay,
and we used to go to the mountains to get some of the wild taro.
In thinking about how my dad raised us I think a lot of what he
does in terms of, you might call it, Hawaiian activism kind of stuff,
that he always felt that if the laws that govern the land and the
laws of the land didn’t match up he felt that the land really wasn’t
all that [native word). It is in spirit that he feels that the laws that
govern the land and the natural laws don’t match up. I know that
his trying to work on behalf of the Hawaiian people, and certainly
his family, is that what he is really trying to do, in my opinion, is
bring about some pono into what is going on in the situation right
now. Having said that I'll just go ahead and read his testimony.

My name is Henry E. Smith, Jr., | am a Kanaka Hawaii Maoli, born and raised
in the Hawaiian Isands since April 27, 1936. 1 waive none of my Kanaka Hawaii
Maoli rights, my inherent rights and also my vested rights to the lands, air, water,
minerals, fishing, and our 200-mile zone limit around the Hawaiian Archipelago.

1 believe that our Hawaiian nation is still in existence, but held in suspension
temporarily. I'm for total independence, restoration of our Hawaiian nation.

I believe that Senator Akaka’s bill will take away our Kanaka culture, rights, lan-
guage, religion, fishing, hunting, lands, water, air, and et cetera. In Public Law
103-150, the Apology Bill, it states that; “Whereas, the indigenous Hawaiian pecple
never directly relinquished their claims to their inherent sovereignty as a people or
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over their national lands to the United States, either through their monarchy, or
through a plebiscite or referendum.”

I think he sarcastically says, “Well, guess what?” The Fifth Cir-
cuit Court on Kauai denied my claim to my inherent right to my
national land. Do I believe in the U.S. Justice system? No, no, and
a thousand times, no.

I honestly believe that the United States of America is out to ex-
tinguish the Kanaka Hawaii Maoli. The United States of America
has stolen a nation, has stolen their language, has stolen their
land, has stolen their water, has stolen their air, has stolen their
minerals, has stolen their culture, and has stolen everything else.

1 believe that it is time for all Kanaka Hawaii Maoli to stand up
and reject the Akaka Bill. This bill is to turn away a proud Kanaka
Hawaii Maoli nation and reduce them to nothing, steal their na-
tion.

The United States of America does not practice what they
preach, justice, liberty and freedom for all. They have broken the
most sacred thing in life that everyone holds dear to their heart
and its “Thou shalt not steal.” It hurts when a big country like the
United States of America has to stoop that low.

And he concludes with: I'm doing this because I want my chil-
dren and grandchildren to know that I care for my nation and the
Kanaka Hawaii Maoli.

There is one thing I did want to add about my father. He is a
Korean War Veteran and he has deep respect for America, how-
ever, as I stated earlier I think he is really, really concerned about
things not being pono right now. And I'm sure that even though he
lies in IC of Wilcox Hospital on the Island of Kauai, that his spirit
is here with everyone. Mahalo.

[Prepared statement of Mr. Smith appears in appendix.]

Mr. ABERCROMBIE. Thank you Mr. Smith and I am sure we all
hope for your father’s quick recovery. Thank you very much, thank
you dJudge. Let’s call our next panel. Mr. James Torio, Mrs.
Mahuiki-Denson, Sharon Pomroy, and Chipper Wichman. Mr.
Kaleikini is going to take Mr. Denson’s spot.

We will start with Mr. Kaleikini. May [ thank you personally Mr.
Kaleikini for your assistance and your goodwill.

STATEMENT OF ARTHUR KEAWE-KALEIKINI

Mr. KALEIKINI. Mr. Abercrombie, thank you very much. I would
like to give you a little background on my personal life. I come from
a family of nobility who is my grandfather, as I stated earlier was
Timothy [native name], secretary to Kamehameha III, and who
was sent as a delegate from the Kingdom of Hawaii to the United
States and to Europe, or to England.

To you Kanaka Maoli 1 understand what this resolution is doing
to all of you and I am against that. There are some of you that may
think why? Well, first, we, as Kanaka Maoli of Hawaii looking at
you who were born within the realm of 1930’s on up are a citizen
of the United States. But I say to you, because of the way the laws
were constructed by the taking of the government, I want to re-
mind you again, if you look at the history four men do not con-
stitute the overthrow of this Kingdom, they stole it with the help
of the U.S. Government. Four men do not constitute that over-
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throw. What they did and what Lili‘uoakalani did from the second
floor of the palace, she went like this to the people who were scat-
tered not to fire a shot because if they did then it would become
a legal overthrow. And she begged the people not to do that. My
grandmother and my mother were up on the second floor. They
were like many of your grandparents, who were chambermaids for
the Queen in her palace ground and in her home, wherever she
went. They knew of her intent and long vision.

Concerning the bill that we have here, I am against it because
of the fact that the history of our family tells us this. People speak
from one side of their mouth and talk the other side when every-
thing is put into perspective for their own purposes.

Our lands have been stolen, but I tell you one thing, these lands
would be given back to you, each and every one of you who sits
here today would like to have it back. And I tell you how this can
be dene. If you are willing to sacrifice who you are today as you
are a citizen to take up the ballot box in 2 years to become a citizen
of the Kingdom. We have 48 men in place to run a government but
the structure to do this will be up to you. Let us stop the genocide
of our people. If we don't it is going to continue. Look at your chil-
dren. The body of government officials that sit here were voted into
the office by we the people.

The recognition of becoming a State I say to you a lot of our
kupunas, our parents did not vote in that election because they
knew what was coming down and today this is the result. Again,
history tells us. And most of you who understand who you are,
where you come from, I say this to you, if you study religion and
study your ancestors path we, the Kanaka Maoli, when the time
of Able the language barriers were turned the laws placed upon our
people, the language that was taken away from us. And from there
Levi brought his people to the United States. From there Hagaar
brought our kupunas here to Hawaii. Hawaii law as we know it
him today is Hagaar.

So, people of Hawaii, who are we? I am 100 percent Kanaka
Maoli Hawaii likz you are and I say to you, are we Indians? Think
again, no. We are Kanaka Maoli, we had our languages and there-
by we have our tradition. So I say to you Senator Inouye, Senator
Akaka, Representative Mink, and Representative Abercrombie, for
those who are in favor that is their privilege, but for most of us
it is not our privilege to be on this resolution that you have there.
You have to look at other avenues but I say to you we, if you are
working for the Kanaka Maoli, we need the Kingdom of Hawaii re-
stored in its proper place and recognize that stolen government by
four people does not constitute the overthrow. It's a stolen land and
a stolen kingdom. I say to you, look in that direction and you will
find what I said here is true. Thank you very much.

Mr. ABERCROMBIE. Thank you. Mrs. Mahuiki-Denson?

STATEMENT OF LEILIWIN MAHUIKI-DENSON

Aloha, my name is Leiliwin Kalei Mahuiki-Denson. I am a full-
blooded Kanaka Maoli. I have four children, and as for me and my
chana I would like the United States to give back what is rightfully
ours. Give back the land, the tears, and »nain, our language and na-
tions. Anything less and I will say A‘ole, no.
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The devastation caused by the United States was like that of
something I have seen, like Hurricane Iniki. Everything was taken
from us, our ancestors. We are the Kanaka Maoli people who have
lived here for 17 centuries on these islands. Self-reliant people,
with respect for all living things.

In only a decade we have repaired much of what Iniki did. The
devastation our ancestors saw as our Kanaka Maoli people declined
;)r were wiped out. From 800,000 in 1778 to just 33,000, 115 years

ater.

Queen Lili'uokalani had many who would have killed and died
for her, but she was not willing to lose one. In a carefully worded
statement she yielded to U.S. President Grover Cleveland. Our
Queen believed U.S. justice would prevail. She died waiting. My fa-
ther died waiting. Am I to also die waiting? Maybe.

A decade has done much for Iniki’s devastation; 104 years and
we have made no progress for us, the Kanaka Maoli. We suffer.
The provisional government burned my ancestors homes to the

ound in Kalalau chasing the Ko'olau, a Kanaka Maoli and his

amily who had contracted leprosy and did not want to be deported.
1 have enclosed a story, as evidence.

All of our families’ lands in the NaPali were seized unfairly, un-
constitutionally. Will the bill help us to receive justice, or is it like
Public Law 103-150, a ghost, an illusion? Nothing has changed
since 1993. Will anything change after this new bili? I do not want
our name to change. We are Kanaka Maoli, we are not native Ha-
waiians or native Americans. | see and say this is a lie. My manao
is give back our national lands and money and we will take care
of ourselves. Stop calling us native Hawaiians, it is insulting and
shameful. And let not my words, but that of our beloved kupunas
guide you.

Queen Lili‘uokalani wrote and stated:

I shall not claim that in the days of Captain Cook our people were civilized. 1
shall not claim anythin? more than has been already attesgeﬁy missionary writers.
Perhaps I may safely claim even less. Admitting the criticism of some western visi-
tors who are not missionaries that the habits and prejudices of New England puri-
tanism were not well adopted to the genetics of a tropical people. Where else in the
world’s history is it written that a savage people made equal progress in civilization
and Christianity, in the same space. of time? What people have ever been subjected
to such a flood of external demoralizing influences while four-fifths of the population
of our islands were swept out of existence by a vice introduced by foreigners? The
ruling class clung to Christian morality, loyally clung to the brotherly alliance made
with the better element of foreign settlers, given freely of its sons and daughters
to cement and to prosper it. Will it also be thought strange that education and
knowledge of the world have enabled us to perceive that we have some special men-
tal and physical requirements not shared by other races. Which have come among
us that certain habits and modes of living are better for our health and happiness
than others and that a separated nationality and a particular form of government
are best for us? These things remain to us until the pitiless and tireless annexation
policy was effectively backed by the Naval power of the United States. It had not
entered our hearts to believe that these friends and allies from the United States
would ever seize our nation by the throat and pass it over to an alien power. Per-
haps there is a kind of right. Known as the right of conquest, under which robbers
and marauders may establish themselves in possession of whatsoever they are
strong enough to ravish from their fellow man. If we have nourished in our bosom,
those who have sought our ruin, it has been because they were of the people whom
we believed to be our dearest friends and allies. If we did not by force resist their
final outrage it was because we could not do so without striking at the military force
of the United States. The people of the islands have no voice in determining their
future but are virtually relegated to the conditions of the tyrant nation, the United
States. These are the facts, let us never forget. Let us move forward toward justice
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led by our kupunas and Aumakua. Free in our hearts until things are pono in our
homelands, Hawalii.

Aloha, mahalo and may Akua-God guide you to do what is right.
A Hui Hou.

[Prepared statement of Mrs. Mahuiki-Denson appears in appen-
dix.]

Mr. ABERCROMBIE. Thank you very much.

Mr. Wichman, I believe you'll be the last speaker on this panel.

STATEMENT OF CHIPPER WICHMAN

Aloha [Greeting and statement in Native tongue.] I am here
today as a kama'‘aina from the ahupua’a of Hawaiian‘ena, speaking
on behalf of my family, and most especially for my children whose
ancestry goes all the way back to [Native name].

As the descendants of these beings, as our honorable Representa-
tive from Samoa presented earlier in his comments, the western
and Polynesian perspectives are often very different in how we
view the world around us.

What we are here to talk about today is justice, reconciliation,
sovereignty. How we achieve these are many different ways.

This is not the first time the Kanaka Maoli have had to deal
with this. These lands were taken away at gunpoint before and
they were returned.

Our sovereign King, Kau'ikeaouli proclaimed upon the return of
our nation what has become out State motto, Ua Mau Ke Ea O Ka
’Aina I Ka Pono. I would like to share a little bit of manao about
that today with our committee. Since as was pointed out in the
questioning earlier, this is a time of education for all people. This
is the forum in which to let people of the United States look at this
for 1 minute through the eyes of the indigenous people of these is-
lands. Why was his nhrase proclaimed when the sovereignty was
restored to the Kingdom in 18437 Ua Mau Ke Ea, the life, O Ka
"Aina of the land I Ka Pono will be perpetuated in righteousness.
How is it that the life of the land is perpetuated as a result of re-
turning sovereignty to the original and rightful rulers of this land?
In order to understand that, you need to understand from the west-
ern perspective the genealogy of the people. When you go back,
these islands were first born according to the oral traditions of [na-
tive tongue]l. These islands were given birth from papa, mother
earth and father sky. They also gave birth to oohukalaini who gave
birth to nakanaka maoli. So the people have a direct ohana rela-
tionship with the ’Aina. The values of how we look at the land, how
we maﬁe judgments on how these should be managed, how we
steward the land, caring for the land as you care for your children.
These are decisions that the Kanaka Maoli will make and will per-
petuate the ’aha a, the life of our "Aina.

This is what we’re talking about. This is why it is so important
for the rightful people to control the destiny of these islands and
this land.

I want to support this bill, I really do, but I have fears that this
bill will in some way give up the ultimate right of the indigenous
people of these islands to self-determination. And, I have heard dis-
cussion this morning about the fact that it doesn’t. I want to urge
the authors of this bill to seriously consider an amendment that
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would clarify for everyone that this bill in ne way diminishes the
rights of the Kanaka Maoli to self-determination. That it in no way
relinquishes or jeopardizes the ceded lands, that these lands must
be returned to control of Kanaka Maoli.

If these things, as brother, Kawika Cutcher said so well, if, all
of these things can be assured, then yes, I would like to support
this bill. For I view sovereignty as a journey. This is not the end
of it but this 1 believe could be a very, very important step along
that journey. But we need to ensure that it is not a dead-end, that
indeed it’s a stepping stone. For we all know the political game.

We are sitting here today talking about legislation that is based
on the Apology Legislation. Well, when this passes, this will in
turn become a stepping stone for something else. So we need to en-
sure that it is properly written and does indeed support the ulti-
mate self-determination of the native people of these islands.

Mahalo.

[Prepared statement of Mr. Wichman appears in appendix.]

Senator INOUYE. I thank the panel very much, and now may I
call upon the next panel. Butch Kekahu of Kealia, Cheryl Loveli-
Obatake of Lihue, David Denson of Kapaa, Joseph Reyes of Eleele,
Judy Naumu Steward of Kekaha, and Kenneth Bray of Kapaa.

May I now recognize Mr. Butch Kakahu,

STATEMENT OF BUTCH KEKAHU

Mr. KeEkaHU. Aloha everybody. Senator I just got back from
Washington, DC 2 weeks ago and on that travel was a Hawaiian
boy who passed away, Bob Meyers, and we remembered him in our
march on August 12. And I did also come back from Boston. Indeed
the Hawaiian Boston Tea Party, and I am still trying to follow the
route of Queen Lili‘uokalani. And what is available to us is the
availability to the news media to touch base across the country.
That’s the kind of freedom we have right now, and mahalo to the
media coverage.

This was supposed to be given by my niece, Ilima Kinney, but
she’s at the hospital with her step-dad, Henry Smith.

I would like to bypass the first part of this testimony.

I wish to express my personaf) opposition to S. 2899 and H.R.
4904, otherwise as the Akaka bill for Federal recognition. There
are many reasons why I strongly oppose this bill, but let me share
just three of those with you today.

First, the bill will establish a Federal office of special trustee for
native Hawaiian affairs. We have suffered enough under the equiv-
alent of that for many years on the State level. OHA has been woe-
fully inadequate in performing their trust responsibilities to the
Kanaka Maoli. For years we have been left with the sad reality of
OHA, a State agency, fighting with other State agencies over finan-
cial and land resources that rightfully belong to us, the Kanaka
Maoli and we are therefore left caught in the middle with nothing.
I do not believe that to shift these responsibilities from the State
level to the Federal level will make all of the problems inherent in
such a plan suddenly disappear. Rather, we will be exchanging one
bad idea for another.

Further, it is said that this legislation is now needed to protect
Kanaka Maoli assets in light of the Rice decision. I would like to
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state to you today that I for one do not need any government not
of my choosing to help me protect what is inherently mine in the
first place. I never chose to be a ward of the State and I certainly
do not wish to now become a ward of the U.S. Government.

My people and I are fully capable of deciding our own futures.
Please recall that we were doing it long before Cook arrived on
these shores and we're both capable and ready to do it now. I do
not want nor need a bureaucratic entity an ocean and continent
away deciding what is best for me. And most of all, I do not need
the permission of the U.S. Government in order for me to live as
I choose.

Since the Apology Bill signed by President Clinton in 1993 ac-
knowledges the fact that;

The indigenous Hawaiian people never directly relinquished their claims to their
inherent sovereignty as a people or over their national lands to the United States.

Then I believe the only appropriate venue for discussion of these
issues is between the State Department of the U.S. Government
gndlthe Kanaka Maoli people as full and equal partners and noth-
ing less.

Finally, let me say with great sadness that I have been seeing
too many of my people die needlessly while waiting for our stolen
lands to be returned. These were good people, talented and intel-
ligent people. I have witnessed people being put behind bars, like
1 have been, simply for standing up for what was rightfully theirs
all along. I was one of them. But know that as a people we will
not vanish to the sunset. We will resist to our last breath any at-
tempt to perpetuate the wrongs that have been done us.

I know that there are those that will speak today in favor of this
bill. T for one cannot. Let us not rush to enact that which will come
back to haunt us later. Let us not pass something simply because
it may look like our last, best chance in the closing days of the
present Administration. Certainly we are worth much more than
that. Our children are worth more than that and our future is
worth so much more than that.

In honor of my family from Kuai and those around I was inspired
from Kamehamaha School grads who encouraged me to take up the
work 20 years ago and the only word that was left to be said was
[native word], now do you know what that means? I know what it
means today. “Not afraid.” If you're right and truthful there is
nothing to be scared of, it has to come back. OQur next and final
march will be in five years. This is when the whole United States
will leave us alone. We are capable to handle it because we have
a great Akua who is looking from above says: “[Native word] we
don't want no wimpy people around.” Because our children and
grandchildren are telling to us, and I walked there 2 weeks ago for
the 38,000 people and our warriors, this is not in vain, this is good
stuff. And God is part of us and I am proud of everybedy being
here. Thank you and aloha.

Senator INOUYE. And now may I recognize David Denson.

STATEMENT OF DAVID DENSON

Mr. DENSON. Aloha, aloha panel, aloha people. First I would like
to do proper protocol and I will ask Mr. Kamealoha Smith if I may
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speak on behalf of the Kanaka Maoli people and on behalf of my
children because I am a malahini.

[Response from crowd off microphone.]

Mr. DENSON. [Statement in Native language.] I would like to say
first of all that the U.S. Government, my Government, has violated
their Constitution by unlawfully taking land without just com-
pensation or due process of law. This has happened over the last
100 years. They have brought in their drugs, their alcohol, and
their tobacco, which have poisoned the Hawaiian people.

We do not want this bill. We do not want to be recognized by the
tyrant nation that causes more pain and death on this Earth than
any other nation. You build more bombs, mines, guns, and land
mines that kill innocent children around the world.

We are not the peaceful country we make out to be because when
we don’t have a war to fight we export our arms, even to people
who end up fighting against us, like Iraq. We invaded Iraq and Ku-
wait to save a small country from a tyrant. We fought in Vietnam,
my father won the Medal of Honor, as you did Honorable Daniel
Inouye, and the Purple Heart in Vietnam, fighting for his country
and to stop communism. We are in a semi-socialist communist
state if you have not read the article by Forbes Magazine. The Of-
fice of Hawaiian Affairs is in threat right now. That’s why this bill
is here. Nothing changes for the representatives, nothing changes
for the Clinton appointees, nothing changes for the alumni of the
Kamehameha Schools.

The Kanaka Maoli people, of whom my wife is 100 percent, have
16 children in their family, none of whom have ever received Ha-
wailan homelands. Have never received one Federal grant from
OHA. They have never received welfare, have never received many
of the things that the United States dangles in front of them as a
carrot. It is not right. You should set up a tribunal to find out
where these stolen lands and crimes are committed. The big island
police department is under investigation, so is Kauai Police Depart-
ment under investigation. If your police forces are not even just,
how can we expect justice when laws are passed?

These laws are well meant. The only problem is how to enforce
them. When you have corrupt government, corrupt police depart-
ments, corrupt head officials, like those who in the Office of Hawai-
ian Affairs, you will never get anywhere and you will never enact
trust. We do not want an Office of Native Hawaiian Affairs. We do
not want to see Clinton appointed jobs. Let them go work for their
money.

Our lands like Kawika; 17 generations, four of our kupuna bur-
ied on the land, OHA turned their back on us. They gave us a na-
tive Hawaiian lawyer that charged us $10,000 for doing nothing.
And we went to your system with open arms, with humility, noth-
ing. In fact, let me quote the lawyer:

Because these people have lived on this land for 17 generations, is that to give
them any preference than my client who has paid money for it?

I personally think the only way for us to get back our land is
war. That’s how everybody else got their land back.

If you were in Germany right now you would have a war. If we
were in Japan right now we would have a war. We gave those
countries back because it wasn’t our country.
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We do not want reservations. We do not want to kick anyone out.
We do not want to disenfranchise anyone, the Orientals, the Cauca-
sians. The Hawaiians have never asked for anything. Even today
look whose asking for the Hawaiians, [native word]. It is not the
Hawaiian people. You don’t see the kupunas ask for anything and
when they do you turn your back on them. I always see you talk
to your kupunas but when a kupuna asks for something you know
what the answer is? No. When we ask for something the answer
is no.

How about the ice epidemic now that’s on all the islands. Doesn't
seem to effect the Oriental and the Caucasian community as much
as it effects the Samoan and Polynesian and Hawailan commu-
nities. Why is that? We know why it is. They know why it is. You
are genociding our race. My children are 50 percent Hawaiian. I
am scared to even put that they are Hawaiian in their birth certifi-
cates. You're killing us. Starving us, taking our lands away, leaving
us homeless, on a waiting list for 100 years for Hawaiian homes
with the worst termite infested homes you could ever want anyway.

We beg you, we beg you, as U.S. citizens of a country that is sup-
posed to be just.

Let me read this from the Constitution. The preamble which is
the basis for the United States of America of which I am very
proud, even though it has its faults. It was based in order to form
a more perfect union to establish justice, fair treatment, to ensure
domestic tranquility of which we have not domestic tranquility
here in Hawaii because there is no justice. To provide for the com-
mon defense, that means the defense of you folks as well as the de-
fense of our rights. To promote the general welfare, that means the
general welfare of both the malahinis who come and the welfare of
the people who come here.

We build walls to make the airport look nicer. We have motor-
cades to impress the tourists, but yet no one goes down to Hawai-
ian homes. No one helps us. The Federal money we are getting is
not getting received by the Kanaka Maoli people. It is getting re-
ceived by the Native Hawaiian who's sticking it in his pockets with
both hands. And to secure the blessings of liberty for ourselves and
our posterity.

All these people are Americans in their heart. That’s all they are
trying to do. They are trying to do what my ancestors made this
nation for, to make sure that no matter the color of your skin, what
your eyes are shaped like, that you are treated equally. That no
land or possession is taken from you without a due process of a
court that is not biased and prejudiced. We have said here, and you
have agreed, dishonorable behavior. We're not talking about dis-
honorable behavior, we're talking about a crime like the Nazi’s
have committed. We wiped out 600,000 native Hawaiians, Kanaka
Maolis, without a tear and now we are still waiting. We cannot eat
paper, and we cannot trust anymore.

What you need to do for this legislation, my amendments would
be three things other than scraping the entire legislation.

First, change native Hawaiian to Kanaka Maoli.

Second, change 1893 to Kanaka Maolis to anybody that was here
from 1778 and prior, not including Cook, who slept with several na-
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tive women on his first night here. Not Cook, or his descendants.
Only the Kanaka Maoli people.

And, third, that the native Hawaiian governing council has right
over all the lands, and that a native Hawaiian advisory committee
for war crimes committed by the United States of American over
the 115 years it has forced its rule on these people would be assem-
bled and we will have the right to bring up murders committed,
rapes, theft of land, fraud, there’s a lot of crimes that have been
committed by this Government and we are not going to let them
slide.

Start really talking about how helping the Kanaka Maoli people.

All of these people are organizing. This next generation isn’t like
our kupuna. We no forgive. We know what is bloodshed. Been to
Kalihi or Laie lately, brada. The streets will be worse than drown-
ing blood, like L.A.

Start really talking about how to give justice or put the blood of
your kupuna and moapuna on your hands when things get crazy.
Because you can’t live like this forever, you can’t live oppressing a
people forever. And it’s not that hard. There are only a few Kanaka
Maolis and they are very humble. They're not like me. They are
humble people. They just want enough to eat, they want a place
they can lay down their head and sleep, they want to not be
poisoned with drugs and alcohol, that’s all they want. If you can’t
give that then this is not the United States of American. This is
what communist Russia was.

And I appreciate all your time, I know I've run over my time.

Aloha to all you folks and for the brother from Samoa, you see
what’s happening, don’t let them get too much in there.

S%nator INOUYE. Thank you very much, our final witness is Rob-
ert Pa.

[Discussion from erowd, off microphone, requesting to readdress.]

Senator INOUYE. Come right up.

STATEMENT OF ROBERT A’OLE PA, GIVEN BY HIS BROTHER,
KEKANE PA

Mr. KEKANE PA. Aloha again everybody. I'm here to represent
my brother Robert A’ole Pa.

As a Kanaka Maoli he opposes this bill so as a lot of the other
kanakas. My brother Robert is living on a national land, Mr.
Inouye, Congress, Senators, we have faced the judges today, and
what T want the Congress to hear is that my brother could not af-
ford to fly up here, he had his testimony ready to be heard.

We are facing an eviction notice from the de facto government.
My brother cannot leave his land because a de facto government
of the United States of America and the State of Hawaii cannot re-
move a Kanaka Maoli off his national land. Therefore, my brother
cannot leave that land. If you are a Hawaiian the guys in the blue
suit will pick you up because you are an American citizen.

So I just want to show on behalf of my brother Robert, and I
stand as well as a lot of other kanakas. It is sad that he cannot
leave his national land to be heard for his [native word]. And what
I am just trying to get across to the people out here is not sym-
pathy. We all oppose this bill. My brother told me deeply we either
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fight for our nation or we find a new way to celebration. And with
this bill we will not get that celebration.

Thank you for your time.

[Prepared statement of Robert Pa appears in appendix.]

Senator INOUYE. Before calling the hearings to an end I would
like to announce that the hearings will resume tomorrow morning
at the same place at 8:30 a.m. We will do our best to convene at
precisely 8:30 a.m., so I would call upon the witnesses for tomor-
row’s session to be here on time.

Before we adjourn for the day, as requested by Mrs. Mink, may
I now recognize you? Mr. Faleomavaega?

Mr. FALEOMAVAEGA. Mr. Chairman, I think one of the problems
attending to our hearings, procedures and the process, is that I am
sure a number of our native Hawaiian community just are not able
to attend the meetings because they are held during the day. I am
more than willing to assist in any way to accommodate that mem-
bers of our Hawaiian community, or from the public of Hawaii be
heard, maybe even after working hours. I am willing to have hear-
ings during the evenings to enable those members of the commu-
nity to appear before this committee. I would just like to make that
request to the chairman, respectfully. Thank you.

Mr. ABERCROMBIE. I want to make sure that everyone knows
that they are filming the proceedings so that if you should miss
anything they can see the broadcast. I am not sure what their
schedule is but I am sure they will be announcing that.

I want to emphasize also that the record will be left open until
September 9, and I can assure you that every communication we
receive will receive respectful attention. Every viewpoint will be
gone over and incorporated into the final document as it relates to
the legislation.

Mr. FALEOMAVAEGA. If the chairman will yield further, I make
this somewhat of an imposition, but the last thing I'd ever want to
do was to impose myself. The fact that the Honorable Congress-
woman Patsy Mink and her constituencies in the outer islands
have perhaps expressed concern about their inability to physically
be here because of the unfortunate situation confronting Senator
Akaka'’s operation. For that reason, I think if there is some way
that we could work toward the goal of seeing what we could do to
accommodate those wishes expressed by the members of our com-
munity who live physically in the outer islands, and are just not
able to come.

Mr. ABERCROMBIE. It is important to remember that the working
groups have been working on all of the islands so we have a consid-
erable amount of testimony on the bill and everyone who wishes to
be heard will be heard.

Senator INOUYE. We have advised all of those who have signed
up to testify as witnesses that we have set aside a dedicated tele-
phone line through which they can testify orally, and which will be
made part of the recorded record of the proceedings. The witnesses
have this telephone number. This telephone line has been oper-
ational since 6 o'clock this morning and will continue to remain
operational until we adjourn Friday.

So with that, the hearings are recessed until 8:30 a.m. tomorrow.
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[Whereupon, at 5 p.m., the committees were recessed, to recon-
vene at 8:30 a.m. on Tuesday, August 29, 2000.]






APPENDIX

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF GOVERNOR BILL ANOATUBBY, CHICKASAW NATION

It is a pleasure, on behalf of the Chickasaw Nation, to provide this written testi-
mony to the Senate Committee on Indian Affairs relating to S. 2899. We hope that
our comments will be beneficial to the committee and, ultimately, to the native Ha-
waiians who are to benefit from S. 2899,

The Chickasaw Nation is in a unique position when it comes to enrollment of citi-
zens. Having undergone the process as one of the Five Civilized Tribes during the
Dawes Commission enroliment period [1898 to 1906], we have first-hand experience
and offer some preliminary and general comments in light of that experience.

While there may be some similarities between our enrollment circumstances and
those of the native people of Hawaii, there are also some major differences. The
Chickasaw people had had their own constitutional government for more than 5 dec-
ades before the Dawes Commission began the enrollment process of Chickasaw citi-
zens, and a traditional type of Chickasaw government—headed by a king—existed
for thousands of years before the ratification of the 1855 Chickasaw Nation constitu-
tion. Because of the preexistence of the tribal government prior to the enrollment
period, the tribe’s government was granied the power and authority to challenge the
enrollment by the Dawes Commission of any person the tribal government believed
was not entitled to Chickasaw citizenship. In retrospect, it is easy to see that power
and authority saved our tribe many hundreds of thousands of dollars because it was
able to remove from the rolis devised by the Dawes Commission persons who were
not, indeed, Chickasaw.

While we certainly understand that the native Hawaiians currently do not have
their own form of recognized government through which challenges to enroliment
might be made in official channels, we believe it would certainly be in the best in-
terest of the native Hawaiian people and the United States, to make such lprovision
in S. 2899, beyond what is anticipated and allowed for in section 7 of the bill.

While there is no exact process or procedures required in the bill to definitively
ascertain the lineal descendancy of the native Hawaiians to be enrolled, there
should, nevertheless, be provisions to allow for an appropriate agency of the native
Hawailan people to issue challenges on behalf of the native Hawaiians. The allow-
ance under section 7 at part (5) for challenges to the roll as published in the Federal
Register is effective only for petitions filed by “any member of the public.” Allowing
any person to file challenges to the enrollment of any person could, conceivably,
make it possible for such challenges—and their resolution—to take years.

In our own history, hundreds of people were able to convince the Dawes Commis-
sion of their eligibility for enrollment on the Chickasaw rolls; however, due to inter-
vention and challenges by the tribal government, nearly all of those were success-
fully removed from the rolls when the tribal government itself demonstrated that
those individuals were not, in fact, citizens of the Chickasaw Nation.

At section 5 of the measure the attorney general is re%uired to designate an “ap-
propriate official within the Department of Justice” to help the Office of the Special
Trustee for Native Hawaiian Affairs in “the. . . protection of the rights of native Ha-
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waiians and their political and legal relationship with the United States. . . ” That
is an obligation and duty the services of which the bill requires to be continued,
even after the United States affords formal recognition to the native Hawaiian gov-
erning body. Had such a position been-created and empowered in our own history,
we are confident that many of the problems experienced in our past and, indeed,
even today, could have been avoidetf The question in this instance becomes, then,
is the Department of justice therefore and thereby empowered to address the issues
which could conceivably arise r%gardin enroliment on behalf of the native Hawai-
ian people in addition to any and all other challenges which may arise to the rights
and political and legal relationships between the native Hawaiian people and the
United States? Without adequate clarification, this could also conceivably present
problems in resolving conflicts or challenges to the rolls.

We humbly remind the committee that our comments are not intended to be criti-
cal of S. 2899, but, rather, to be merelg observations which we hope will prove help-
ful to the committee in its work in this most worthwhile endeavor. We hope that
the sharing of our own past experiences will be helpful to this committee and to
the native Hawaiian people.

In general, we commend the people of the United States of America, acting
through their representatives in Congress, for this valorous attempt at remedying
the historic problems visited upon the native Hawaiian peoples. Returning to them
the opportunity for self-governance is yet another indication of the growing compas-
sion held for America’s indigenous peoples by the government which serves us all.

We appreciate being given the opportunity to provide these comments, and wish
the committee every success in its efforts.

PREPARED STATEMENT OF KAWIKA CUTCHER

Mr. Cutcher. Aloha everybody, my name is Kawika Cutcher. I'm from Anahola,
Hawaiian Homestead beneficiary.

The issue of our islands hasr{)een one of abuse by the overthrow descendants to
the illegal overthrow to Federal judges opening office of Hawaiian Affairs to non-
Hawaiians. The outlawing of our native tongue by the forces of evil and the State
of Hawaii until 1980, the 30,000 Hawaiians who have died on the Homestead list
countless others who have had their homes quiet-titled by foreign companies and
the loss of Hawaiians Homes inventory which has been quiet-titled away by special
interest groups which is a Federal trust. To the denying of our fishing and hunting
rights, et cetera.

Public Law 103-150, the Apology Act. As I see it, there is no return of the lands,
no repayment of back rents, an apology for what? My family have been in these is-
lands since 120 A.D. My tutu, Christine Mokuaikai Malao, was at Queen
Lili'uokalani’s funeral when she was in school. My tutu man, Kalei Miller, fought
in World War I and is buried in Hanapepe Veterans Cemetery. My mother, Kaui
Miller Cutcher, served in the Korean War as a nurse. My father, David Cutcher,
Sr., served as a combat engineer. My gounger brother, Kalei Cutcher, served in the
Navy and is a sheriff in upstate New York.

I served in the U.S. Army, 8th Military Intelligence as a pathfinder connected to
the 7th Special Forces Group. My squad leader was an American Indian. His name
was Billy Mack from, South Carolina, a full-blooded Cherokee. His homelands were
protected by the Federal law and his tribe was sovereign on their homeland by Fed-
eral recognition.

The key to my testimony is the word “if’. “If”, his homelands were protected by
the Federal law and his tribe was sovereign on their homelands by Federal recogni-
tion, they had control over their government throui%g tribal council police depart-
ments, hospitals, schools, and even casinos. We as Kanaka Maoli’s, don’t have any
control over our lands, ceded lands, harbors, airports, Hawaiian Homelands, crown
lands, et cetera. “If”, Federal recognition will put our lands in our hands, then I
would support it. “If", Federal recognition is to proteet our Kupunas from having
their ancestral 1.8 million acres of ceded land from being quiet-titled, I would be
for it. “If”, it is a step to gain self-worth for our children, I would be for it. “If”,
it helps control the drug problems on our homelands, 1 would be for it. “If”, this
bill can change the Hawaiian Homes Act to its original intent by Prince Kuhio to
one-thirty-second blood quantum, I would be for it. I would supgort it. As a Kanaka
Maoli, I am saddened by the state of my people’s {)light. Why? Because, all of the
promises from government representatives, all the lies and stealing of our lands by
countless foreigners and corporations, all using the word “Alcha”, all the way to the
bank, while my people suffer from drugs aleohol, cancer, obesity, and most of all,
broken hearts. When I look at Hawaii, 1,000 tears of aloha fall from my eyes. These
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United States were founded on God’s words, “Thou shalt not steal.” Part of the Ten
Commandments. What has happened to America? What has she become?. Has she
become an immoral degenerate or has she become a prostitute? What has happened
to the foundation of these United States, that was founded on God’s Law, “Thou
shalt not steal, thou shalt not covet, thou shalt not take what is not yours?” I don’t
understand. What has happened to my people over the last 100 years? We have
been brainwashed, lied too, stolen from, our lands have been exploited, and our cul-
ture has been sold for dollars. Our language had been outlawed until 1980, but my
people through all of this have survived. We even have protected the overthrow de-
scendants who overthrew the Queen by laying down our lives in America’s wars.
Some of us did not come home.

If this, Akaka bill, is the first step to fixing the anger, hurt, tears, blood, the land
base, the 1.8 million acres of land, 220,000 acres of homestead, the crown lands,
then I will support it.

But, you must remember, we are Kanaka Maoli, not native Hawaiians. We are
Hawait’s aboriginal people with a distinct history from our great migrations across
the Pacific to our Kumulipo. Our people are a chosen people. We knew the stars,
and the planets’ peace, and yet, we're warriors. What binds my people together is
our “koko” blood. If we have differences of opinion, we are still the same people
through the blood. This is a link which makes us, all connected.

Some of my people get angry when they think we are Indians, we are not. There
is a common history of lies, stolen lands, genocide, and even, Hawaiians being killed
just like the American Indians. We as a people may have many views such as re-
storing the Kingdom of Hawaii to a nation within a nation, but the committee must
always remember, we are Hawaii and we are its aboriginal people. We come in
many colors, and many sizes, with many different views, but we all agree on these
basic things; stop stealing our lands. Repay what you owe us the ceded lands, the
$140 billion in back rent that the Federal Government owes, and the $220 billion
that the State of Hawaii owes for illegal use of harbors and airports. Also, stop the
amerifornication and colonial fascism on our island homelands by the forces of evil.
Stop the quiet-titles, adverse possession, quiet claims and exploitation of our lands,.

“If” this bill can stop these things and help my people on the road to reinstate
our Kingdom, then I will support it with all my mana’c and aloha. I am tired of
broken promises by government People. I am tired of reading, almost daily, that a
kupuna's land has been stolen. I am sick of some non-Hawaiians using the 14th
amendment of the U.S. Constitution to justify their ancestral sins. The 14th amend-
ment of the Constitution has to do with freed Negro slaves.

I am sick of some of my own people supporting the people who want to steal every
penny of every Hawaiian trust, that has been set aside for our children’s children.
I ask as a veteran and a Kanaka Maoli to help my people and 1,000 tears means
this: A thousand tears. Lonely nights blow across our land. Tutu wahine stands
alone across the fence. A tear falls down her eye, it's gone. Her home has been taken
through quiet-title. The real estate agent says it never was hers. Three hundred
years of growin tsro and countless keiii. Children running, crying, and even dying.
Plastic is their love for our Aina. In each tear a generation is lost, she can’t under-
stand why. What has happened to her home? I see her in my dreams. I cry tutu.
She was with the Queen on that terrible day. All the tears falling like rain. Her
son with the net in hand loves the land. His heart is in the seas swimming with
the ’Aina. His hope is in justice, but from outside the fence. His tears flow blood
of a young warrior. His father’s white hair tells a tale of hardship in his own land.
His heart longs for freedom from oppression, but no one sees.

Tonight, I cry for my son. What will he see from outside the fence? My bones grow
weary, but tutu’s tears fill my eyes. Hawaii, what have you done to my native son?

Thank you, Mahalo.

Please pass this Bill.

PREPARED STATEMENT OF JUDGE WILLIAM J. FERNANDEZ, [RETIRED)

My name is William J. Fernandez. I am a retired Superior Court Judge. In 1949
1 graduated from Kamehameha Schools, an educational institution for children of
Hawaiian ancestry. Attending Stanford University I received a bachelors degree and
a doctorate at law from Stanford. Presently I am president of a regional association
of Kamehameha alumni as well as an officer of the Board of Presidents of the Ka-
mehameha Schools Alumni Association. 1 testify on behalf of my constituent alummi
members and on behalf of the Board of Presidents of the Alumni Association.

Since annexation of Hawaii by the United States in 1898, native Hawaiians have
been the unwanted stepchildren of America. When United States marines forcibly
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removed the constitutional head of the Hawaiian government on January 16, 1893,
Hawaiians were left without an advocate or government to speak for them. In 1898
no one represented and advocated for Hawaiian interests when annexation to the
United States occurred.

Without a government or a legal representative fighting for Hawaiian rights, we
had no standing at the political bargaining table of annexation. As the lands of the
Hawaiian people passed over into the trustee hands of America no mention was
made of providing for the natives who occupied the hills and valleys of Hawaii.
Overnight the Hawaiian people became squatters on what once were their lands.

These squatters would go through years of turmoil, privation, and loss of dignity
as Hawaii moved into the 20th century. It was not until the passage of the Hawai-
ian Homes Commission Act of 1920 that the homeless state of the Hawaiian people
began to be addressed. Yet because Hawaiians lacked education and leadership,
there were no advocates for Hawaiians to ensure that the distribution of lands to
needy people would be swift and fair.

Fortunately for Hawaiians, some of their alii, titular leaders, had placed their
land holdings into trusts. These trusts survived annexation and succeeded in provid-
ing elderly housing, hospitalization, and education for a small number of native Ha-
waiians.

When statehood occurred, in 1959 the United States returned 1.4 million acres
of trust lands to the State of Hawaii for five purposes. One purpose is for “the bet-
terment of native Hawaiian conditions.” Yet again when this return to the State of
Hawaiian lands occurred there were no advocates for Hawaiians to speak for them,
protect their interest, and set up a mechanism where Hawaiians could administer
the funds to be disbursed from these 1.4 million acres.

Yes, the people of Hawaii in their Constitutional Convention of 1978 set up the
Office of Hawaiian Affairs, OHA, to administer trust funds for Hawaiians, Yet OHA
is a State agency. Its trustees are elected during State elections. There were no ad-
vocates, no government of the Hawaiian people to speak to the error of its creation.
It took 22 years and a series of court battles to show the basic fault underlying
OHA. The State of Hawaii cannot have race based voting in State held elections.

Rice v. Cayetano has struck down race as a limitation on voting rights. It has pos-
ited these questions for all the people of Hawaii. Has the Constitution of the United
States permanently eliminated Hawaiians as native Americans? Are we just an eth-
nic minority without “special privileges™ If the answers are yes then all State and
Feéieral-programs and all alii trustees which benefit native Hawaiians are in jeop-
ardy.

I am a loyal American. I believe that this is the finest and best country on the
face of the Earth. Because this Nation is inherently fair, [ know that you of the Con-
gress of the United States will give Hawaiians recognition as native Americans.
Presently native Americans are defined as American Indians, Eskimos, and Aleuts,
Obviously, Hawaiians are indigenous peoples just like native Americans in the other
49 States and as such should be so designated. We must have this recognition for
Hawaiians to advocate for ourselves and become self-governing people.

The injustice of the overthrow must be remedied through Congressional action to
formally recognize that a special trust relationship between the United States and
Hawaiians exists. The Solicitor General of the United States agrees that such a re-
lationship exists, but ultimately it is Congress which must make it law.

Hawaiians need the umbrella of Federal law to shield us, like other native Ameri-
cans, from the Constitutional proscriptions against unreasonable State actions in-
herent in the 14th and 15th amendments of the U.S. Constitution. Recognition of
Hawaiians as native Americans and acknowledgment of a trust relationship by the
United States to native Hawaiians will be an important legal start to righting the
wrongs of the past. It will give Hawailians the necessary standing to move beyond
the status of an ethnic minority into the status of a native people entitled to self-
government within the lands of the United States.

We who are graduates of the Kamehameha Schools received an outstanding edu-
cation from the alii trust set up by Bernice Pauahi Bishop for native Hawaiian chil-
dren. We know that the proposed legislation sponsored by Senators Akaka and
Inouye is vital to ensuring that Kamehameha Schools continue to serve our people.
Kamehameha alumni across the Nation, from Washington DC to Hawaii have
passed this resolution:

Whereas, in view of the United States Supreme Court’s decision in Rice v.
Cayetano, the status of native Hawaiians as a recognizable group of people with spe-
cial preferences similarly afforded to other indigenous peoples in the United States
is in serious jeopardy; and
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Whereas, without this recognition the policy of the Kamehameha Schools to give
preference to applicants of Hawaiian ancestry and therefore perpetuate the legacy
of Princess Bernice Pauahi Bishop could be discontinued, and

Whereas, as a people, those of Hawaiian ancestry may in fact not be legally enti-
tled to any special treatment or Federal benefits without the protection of this pro-
posed legislation;

Now therefore, be it resolved that the Kamehameha Schools Alumni Association
through its regional boards of directors and its Board of Presidents, committed to
Erotecting the legacy of the Princess, to furthering the vision and mission of Kame-

ameha Schools, and to supporting programs which benefit the health, economic
and educational welfare of the Hawaiian people;

Do hereby support the efforts of Senators Akaka and Inouye to pass legislation,
which will provide a legal basis for native Hawaiians to have the recognition, status,
and consideration, afforded other indigenous peoples of the United States.

Be it further resolved that this resolution be submitted to Senators Akaka and
Inouye by a representative of the Board of Presidents prior to or at the hearings
on their bill scheduled for August of this year.

The alumni of Kamehameha Schools respectfully asks Congress to embrace and
expeditiously enact the Akaka/Inouye legislation. We ask for Federal recognition of
native Hawaiians and a mechanism to establish a trust relationship between our
%eoples. We ask that Congress give us the means to achieve quasi-sovereignty for

awaiians.

PREPARED STATEMENT OF HENRY E. SMITH JR.

My name is Henry E. Smith Jr., I am a Kanaka Hawait Maoli, born and raised
in the Hawaiian Island since April 27, 1936. 1 waive none of my Kanaka Hawaii
Maoli Rights, my Inherent Rights and also my Vested Rights to the Lands, Air,
Water, Minerals, Fishing, and our 200 mile zone limit around the Hawaiian Archi-
pelago.

1 believe that our Hawaiian nation is still in existence, but held in suspension
temporarily. I'm for total Independence, restoration of our Hawaiian nation.

I believe that Senator Akaka’s bill will take away our Kanaka Culture, Rights,
Language, Religion, Fishing, Hunting, Lands, Water, Air, and et cetera. In Public
Law 103-150, The Apology Bill, it states that “ Whereas, the Indigenous Hawaiian
people never directly relinquished their claims to their Inherent Sovereignty as a
people or over their national lands to the United States, either through their Monar-
chy, or through a Plebiscite or referendum.” Guess what? The Fifth Circuit Court
on Kauai denied my claim to my inherent right to my national land. Do 1 believe
in the U.S. Justice system, no and a thousand times no.

I honestly believe that the United States Of America is out to extinguish the
Kanaka Hawaii Maoli. The United States of America has stolen a nation, has stolen
their language, has stolen their land, has stolen their water, has stolen their air,
has stolen their mineral, has stolen their culture and has stolen et cetera.

I believe that it is time for all the Kanaka Hawaii Maoli to stand up and reject
the Akaka bill. This bill is to turn away a proud Kanaka Hawaii Maoli nation and
reduce them to nothing, steal their nation.

The United States of America does not practice what they preach, justice, liberty
and freedom to all. They have broken the most sacred thing in life that everyone
holds dear to their heart and its “Thou Shalt Not Steal”, it hurts when a big country
like the United States of America has to stoop that low.

I'll stop writing for now because I know I can write a book but financially I can
not afford this 20 copies. I'm doing it because I want my children and grandchildren
to know that I care for my nation, the Kanaka Hawaii Maoli.
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Introduction

Good morning, Mr. Chairman and bers of hoth Commi 1 am Robert Anderson, Counselor ta the Secretary
of the Department of the Interior. 1t is my pleasure to be here today to present the Department's views on 8. 2899
and H.R. 4904,

Mr. Chairman, the Administration supports the purposes of S. 2899 and H.R. 4904 ihat are before both Committees.
The Department believes thal the Bills appropriately affirm and acknowledge the political relationship between the
United States and Native Hawaiians. Our recommended change is set out below, along with our general comments.

Background

The Native Hawaiian people are the aboriginal, indigenous. native people of Hawaii. They have lived in Hawai’l

for over 1.000 years, and their culture was based on a well developed system of agriculture and aquaculture. Native
Hawaiians made remarkable anistic, cultural, and sciemific advances. including amazing feats of navigation, prior to
the first comact with Europeans in 1778. In 1810, King Kamehameha I established the unified Kingdom of Hawai'i
1o govern 1he Native Hawaiian people. Over the next 60 years, the United States entered into several treaties of
peace, friendship and commerce with the Kingdom of Hawaii, recognizing its status as an independent sovereign.

During the 1880s, westem infl over the Kingdom of Hawai'i increased, and in 1893, as Queen Lili'uokalani
sought to restore the full authority of the Native Hawaiian monarchy, the American and European plantation owners
acting in concert with the U.S. Minister and milnary forces overthrew the Kingdom. The Provisional Republic of
Hawaii, formed by the plantation owners, then seized the Crown and public fands of the Kingdom of Hawaii,
including one-third of Hawai'i that was impressed with a trust for the Native Hawaiian common people. Although
President Cleveland initially opposed the overthrow, President McKinley supported the call of the Republic of
Hawai'i for annexation. Congress annexed Hawai'i in [898, without the consent of the Native Hawaiian people. As
a result of the overthrow, laws suppressing Hawaiian cujture and language, and displacement from the land, the
Native Hawaiian people suffered mortality, disease, economic deprivation, social distress, and population decline.

The Territory of Hawai'i recognized that the conditions of the Native Hawaiian people continued to deteriorate, and
members of the territorial legislature proposed that Congress enact a measure to rehabilitate the Native Hawaiian
people by returning them to the land and promoting agriculture under Federal protections. In congressional
hearings, the Secretary of the Imerior acknowledged that the Native Hawaiian people were suffering a decline and
thal the Federal Government had a special responsibility to promole their welfare, In 1920, relying in part on the
precedent of the General Allotment Act, which provided individual lands for American Indians under Federal
protections, Congress enacied the Hawaiian Homes Commission Act te rehabilitate the Native Hawaiian people by
setting aside for Native Hawaiian settlement and agriculture use 200,000 acres of the “ceded” lands, i.e.. the former
Crown and public lands of the Kingdom of Hawaii. Later, in the State Admissions Act, Congress set aside the
balance of the ceded lands, not reserved for Federal purposes, in a public trust to be held and administered by the
State for five purposes, including the betterment of the Native Hawatians.

The Hawaiian Homeland settlements throughout the Hawaiian Islands assisted the Native Hawaiian people in
maintaining their historic ties to the Jand and distinctly native settlements. In addition, through Native Hawaiian
social and political institutions, such as the Native Hawaiian civic clubs, the Kamehameha schools, and the
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Lili'uokalani Hawaiian Children’s Foundation, the Native Hawaiian community has maintained its distinct character
as an aboriginal, native people. In recent years. overcoming a legacy of culural suppression. Native Hawaiians have
revitahzed their language, culture, radilions, and aspiration for sel{-determination through Native Hawaiian
language immersion programs, culiural education programs, resioration of traditional agriculture and aquaculture.
creation of new sucial institutions and quasi-governmental service providers and the Native Hawaiian sovereignty
movement, among other things. And. Native Hawanans have made clear their desire for self-determination, i.e..
increased Native Hawaiian control of Native Hawaiian affairs, resources, and lands.

Nevertheless. the Native Hawaiian people, as a native community. continue 10 suffer from economic deprivation,
low educational altainment, poor health s1atus, substandard housing. and social dislocation. In response, since the
early 1970s. Congress has enacted statuies that recognize these problems among Native Hawaiians and establish
programs to address them. For example, the Native Hawaiian Education Act refers to studies that show that Native
Hawaiian students face educational risk factors start before birth, ing from substandard prenatal care and high
rates of teen births, and continue 10 score below national averages at all grade levels. 20 U.S.C. sec. 7902. This Act
provides funding 10 Native Hawaiian schools and education councils to promote special education programs for
Native Hawaiian students. The Native Hawaiian Health Care Act finds that “the unmet health needs of the Native
Hawaiian people are severe and the health status of Native Hawaiians continues o be far below that of the general
population of the United States.” 42 U.8.C. sec. 11701. This Act provides funding to Native Hawaiian health care
providers 10 provide preventative health care 10 the Native Hawatian community. The Native Hawaiian Housing
Bill, §. 225, finds that Native Hawaiians face the most severe housing shortage of any group in the Nation, and if
enacted. would provide low income housing to Native Hawaiians on Hawailan Home lands.

The Reconciliation Process under Public Law 103-150

Agains! this background in 1993, Congress enacted Public Law 103-150, the Native Hawaiian Apology Resolution,
which acknowledged the role of United States’ officers in the overthrow of the Kingdom of Hawai’i and called on
the Executive Branch to undertake special efforts to promote reconciliation between the United States and the Native
Hawaiian people. The passage of the Apotogy Resolution was the first step in this reconcifiation process.

In March of 1999, Senator Daniel K. Akaka asked Secretary of the Interior Bruce Babbitt and Attorney General
Janet Reno to designate officials to represent their respective Departments in efforts of reconciliation between the
Federal Government and Native Hawaiians. Secretary Babbin designated John Berry, Assistant Secretary, Policy
Management and Budget, for the Depariment of the Interior, and Artorney General Reno designated Mark Van
Norman, Director, Office of Tribal Justice, for the Depariment of Justice, 1o take the next steps in the reconcitiation
process.

Informal meetings were heid on Oahu in August 1999, and public consultations with Mr. Berry and Mr. Van
Neorman commenced in December 1999, when meetings with the Native Hawaiian community were held on Kaua'i,
Maui. Moloka'i, and Lana’i, and in Hilo, Waimea and Kona on Hawai’i. These public consultations ended in two
days of formal hearings held on O’ahu. Over forty hours of public testimony was received. During their visit to
Hawai'i, Mr. Berry and Mr. Van Norman also visited Native Hawaiian homestead communities, taro farms,
Hawaiian language immersion schools, and Native Hawatian fish ponds in the process of being restored, and
observed numerous programs designed 10 benefit Native Hawaiians. Throughout the meetings, Native Hawaiians
repeatedly expressed the desire for increased self-determination concerning Native Hawaiian affairs, resources, and
lands. As a result of the process, the Depanuments recently issued a report outlining recommendations with respect
to the continuation of the reconciliation process, including federal recognition, seif-determination, and self-
gavernance, 1o help the Native Hawaiians provide a better future for their members and community. The Report
will be finalized after the public has had an opportunity to commen.

Native Hawaiians also have called upon the United States (o assist them in improving economic opportunities,
educational attainment, health status, and housing. Specifically, the Native Hawaian people requested thal the
Administration support and Congress enact 5. 225, the Native Hawaiian Housing Act and reauthorize the Native
Hawaiian Education Act and the Native Hawaiian Health Care Act.

Within the framework of Federal law, there are established precedents to accommodate the Native Hawaiian
people’s desire for increased self-determination. American Indian tribes and Alaska Native villages exercise self-
determination over native institutions, such as schools and health care institutions: over native affairs, such as
language and cultural preservation; and over native lands and resources, They do so through recognized tribal
governments and federally chartered native corporations in the context of the Federal policy of recognizing the
unique government-to-government and special relationships that exist between the United States and its native
peoples. American Indian and Alaska Native peoples value seli-deiermination as an avenue for addressing their
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communities. economic, educational, health, and social needs. Indeed, American Indian and Alaska Native peoples
view the Federal Indian setf-determination policy as recognizing their legitimate aspiration to transmit their distinct
native values. traditions, heliefs, and aboriginal lands 10 their future generations.

In furtherance of reconciliation process. the Native Hawaiian people seek to re-organize a native governing body. A
Native Hawaiian governing body. organized against the background of established precedent, would serve as a
representative voice for the Native Hawatian people, focus community goals, provide governmental services 1o
improve community welfare: and recognize the legitimate aspiration of the Native Hawaiian people to transmit their
values, traditions, and beliefs to their future generations.

The United States has a unigue legal relationship with Indian tribal governments as se1 forth in the Constitution of
the United States, treaties, stattes, Executive orders, and court decisions. Since the formation of the Union, the
United States has recognized Indian tribes as domestic dependent nations under its protection. o treaties and under
Federal common law, our Nation has guaranieed the right of Indian tribes to self-government. As domestic
dependent nations, Indian tribes exercise inherent sovereign powers over their members and territory. The United
States coatinues to work with Indian tribes on a government-1o-government basis to address issues concerning
Indian tribal self-government, trust resources, and Indian tribal treaty and other rights.

Traditionalty. most aspects of the trusi responsibility were delegaled by Congress 10 the Depariment of the Interior
and the Departrnent of Justice, the latter of which has litigated many court cases on behalf of Indian tribes and
individuals. As Federal programs for Indians have proliferated in modern times, many other Federal agencies have
become involved in Indian affairs and they, too. must comply with the duties imposed by the trust relationship.

In the Department of the Inierior, the Bureau of Indian Affairs {B1A) is the principal bureau within the Federal
Government responsible for the administration of Federal programs for Federally recognized Indian tribes, and for
promoting Indian self-determination. In addition. the BIA. like all Federal agencies, has a trust responsibility

ing from ies, judicial decisions and agreements with tribal governments. The mission of the BIA
is to enhance the quality of life, to promole economic opportunity, and to carry out the responsibility to protect and
properly manage the trust assets of Indian tribes and Alaska Natives, The BIA provides resources and delivers
services to support Uibal government operations similar 10 those provided by state, city, and municipal governments.
These services include, but are not limited to: law enforcement, social services, education, housing improvements,
loan opportunities for Indian businesses, and leasing of land.

The BIA currently provides Federal services 10 approximately 1.2 million American Indians and Alaska Natives
who are members of more than 550 Federally recognized Indian tribes in the 48 contiguous States and in Alaska.
The BIA also has a trust responsibility for more than 43 million acres of tribally-owned land and more than 10
million acres of individually-owned land. The BIA is headed by 1he Assi S y - Indian Affairs, who is
responsible for BIA policy.

Trust Responsibility

The courts consistently have upheld exercises of congressional power over Indian affairs, as specifically provided
under the Indian Commerce Clause. U.S. Constitution, Article 1, Section 8, clause 3. Pursuant to that authority, the
Congress has enacted many statutes for the benefit of Native Hawaiians.

The concept of the Federal Indian trust responsibility was evident in the Trade and Intercourse Acts and other jate
18th and early I9th-century Federal laws protecting Indian land transactions and regulating wade with the tribes.
The doctrine was first announced in Chief Justice Marshall's opinion in Cherokee Nation v. Georgia (1831). The
Cherokee Nation had filed suit in the United States Supreme Court to enjoin the state of Georgia from enforcing
state laws on lands guaranteed to the tribe by treaties. The Court concluded that the tribe was neither a state nor a
foreign nation under the Constitution and therefore was not entitled 1o bring the suit initially in the Supreme Court.
Chief Justice Marshall, however, concluded that Indian tribes “may. more correctly, perhaps, be denominated
domestic dependent nations” and that "[¢Jheir relation to the United States resembles that of a ward to his guardian.”
The couns consistently have upheld exercises of congressional power over Indian affairs, often relying on the trust
relationship.

The Supreme Court’s subsequent decision in Worcester v. Georgia {1832) reaffirmed the status of Indian tribes as
self-governing entities. Chief Justice Marshall construed the treaties and the Indian Trade and Intercourse Acts as
protecting the tribes’ status as distinct political communities possessing scif-government authority within their
boundaries. Thus, Georgia state law could not be applied on Cherakee lands because, as a matter of Federal law, the
United States had recognized tribal self-governing powers by entering into a treaty with the Cherokees. In spite of
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its governmental status, however, the Cherokee Nation was placed expressly by the treaties “under the protection of
the United States.”

Under the special relationship, Indian tribes receive some henefits not available 10 other citizens. For example, in the
1974 Morion v. Mancari decision, the Supreme Court upheld a BIA Indian hiring preference because, like special
health and education benefits flowing from the truss retationship, the preference is not based on race; rather, Federal
programs dealing with Indians derive from the government-to government refationship between the United States
and Indian tribes. The same reasoning applies to off-reservation Indian hunting and fishing rights; they trace to
treaties with specific tribal governments.

Federal Recognition

The rights, duties and obligations that make up the trust relationship as exercised through the Secretary of the
Interior exist only between the United States and those Indian tribes "recognized” by the United States. Once
Federal recognition is found to exist, it results in the establishment of a government-to-government relationship with
the tribe.

An Indian group is a federally recognized tribe if: (1) Congress or the executive creaied a reservation for the group
either by treaty, by statuwtorily expressed agreement. or by executive order or other valid administrative action: and
(2) the United States has some continuing political relationship with the group, such as providing services through
the BIA. Accordingly, Indian groups situated on Federatly maintained reservations are considered tribes under
virtually every statute that refers to Indian tribes. In addition, tribes have been recognized by the United States
based on the existence of treaty relations or other continuous dealings with the Federal-Government, despite the lack
of a reservation.

In 1978, in order to resotve doubts about the status of those tribes lacking Federal recognition, the Department of the
Interior issued regulations entitled "Procedures for Establishing that an American Indian Group Exists as an Indian
Tribe.” now codified at 25 C.F.R. 83. The regulations “establish a deparimental procedure and policy for
acknowledging that certain American Indian tribes exist.”

Such acknowledgment of tribal existence by the Department is a prerequisite 10 the protection, services, and benefits
from the Federal Government available 1o Indian tribes. Such acknowledgmem also means that the wibe is entitled
to the immunities and privileges available 10 other Federally acknowledged Indian tribes by virtue of their status as
Indian tribes as well as the responsibilities and obligations of such tribes. Acknowledgment subjects the Indian tribe
to the same authority of Congress and the United States to which other Federally acknowledged tribes are
subjected. 2 25 CFR 83.2.

Under the procedures, groups not recognized as tribes by the Federal Government may apply for Federal
acknowledgment. Tribes, bands, pueblos or communities already acknowledged as such and receiving services from
the Bureau of Indian Affairs were not required 10 seek acknowledgment anew. 25 CFR 83.3 (a), (b). To assist
groups in delermining whether they were required 1o apply, he procedures provided for the publication within 90
days of a list of "all Indian tribes which are recognized and receiving services from the Bureau of Indian Affairs.” 25
CFR 83.6(b}. This list is 1o be updated annually. Federally Recognized Indian Tribe List Act of 1994, 25 U.S.C.
479a.

Department Comments on S. 2899 and H.R. 4904

The Deparument has recommended a reconcitiation process that would result in an official confirmation of a
political, governmem-10-government relationship between Native Hawaiians and the Federal Government, similar to
the relationship enjoyed by other native people in the United States. The Senate and House Bills would enable the
Native Hawaiians 10 establish a representative governing body through a process 1hat has precedent in the federal
recognition of Indian tribes,

The Department has reco ded the establis} of an office under the Assistant Secretary of Indian Affairs 10
address Native Hawaiian issues. The Bills, however, would establish a new Interior Office of Special Trustee for
Native Hawaiian Affairs.

The Department has recommended the creation of a Native Hawaiian Advisory Commission to consult with Interior
bureaus thal manage land in Hawaii affecting Native Hawanans. The Bills would also establish a Native Hawaiian
Interagency Task Force for the government-wide coordination of federal policies affecting Native Hawaiians,
including consultations with the Native Hawaiian governing body.
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We have carefully reviewed the definition of “Native Hawaiians™ in the Bills and consulted with the Department of
Justice. We concur in the recommendations made by the Depariment of Justice with respect o that definition.

Conclusion

The Department of the Interior generally supports the legislation and is committed to working with the Native
Hawatian people and the Congress, upon enactment of this legislaiion, 1o address successfully the steps o Federal
recognition, sell-governance, and self-determination of the Native Hawaiian people. There are a number of
prospective matters that the Federal Government may have to work out with the Native Hawaiian governing body
and the State of Hawai'i. through future legislauon. These challenges may include:

* potential land claims that Native Hawaiians may assert against the United States, the State of
Hawai'i, or private landowners:

* the nature and extent of the rights, obligations and benefits in extending Federal recognition to
Native Hawaiians under the Native American Indian statutes;

* the Federal Government's trust and fiduciary responsibilities for any federal lands that may be
transferred to the Native Hawaiian community; and

* the relative responsibilities of Native Hawaitan community and the State of Hawai'i and its local
governments in providing schools, Jaw enforcement. and other public services.

With the permission of the Committees, the Department intends lo supplement this testimony with additional views
on . 2899 and H.R. 4904 before 1he record is closed. This concludes my prepared statement. I will be happy to
answer any questions the Commitice members may have.
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Testimony of Jacqueline Agtuca, Acting Director,
Office of Tribal Justice, U.S. Department of Justice

On S. 2899 and H.R. 4904 - Bills to Express the Policy of the United States
Regarding its Relationship with Native Hawaiians

Vice Chairman Inouye. Senator Akaka, and Representatives Abercrombie and
Faleomavaga, my name 15 Jacqueline Agtuca. Iam the Acting Director of the Office of Tribal
Justice in the United States Department of Justice. Thank you for the opportunity 10 present
views on S. 2899 and H.R. 4904,

At the outset, I should explain that the Office of Tribal Justice coordinates Department
policy on its dealings with American Indians, Alaska Natives, and Native Hawaiians.
Department of Justice policy recognizes the principle of government-to-government relations in
its work with tribal governments. See Department of Justice Policy on Indian Sovereignty and
Government-1o-Government Relations with Indian Tribes, at | (June 1, 1995);
http://www.usdoj.gov/oti/sovtrb.hitm. Pursuant to this policy, the Office of Tribal Justice has
been integrally involved in the Reconciliation Process between the United States and the Native
Hawaiian people pursuant to Public Law 103-150 (S.J. Res. 19), 107 Stat. 1310 (1993), the
Native Hawaiian Apology Resolution. S. 2899 and H.R. 4904 would provide the Native
Hawaiian peopie with an opportunity to reorganize a representative, self-govering body to
promote Native Hawaiian interests.

[ will begin with a brief background of the relevant history of United States-Native
Hawaiian relations and a discussion of the Reconciliation Process under Public Law 103-150
before tming 1o some of our specific comments on the identical Senate and House bills.

I Background of Native Hawaiian - United States Relations

The Native Hawaiian people are the indigenous people of Hawaii. Historicaily, the
Native Hawatian people lived in a highly organized, self-sufficient, subsistence social systern
based on communal land tenure. The Native Hawaiians have a highly developed and distinctive
lunguage, culture, and religion. The first encounter between Native Hawaiitans and Europeans
occurred when Captain James Cook sailed into Hawaiian waters in 1778, At that time, even
though indigenous Hawaitans were all one people. the eight islands were governed by four
independent Hawauan chiefdoms.

In 1810, King Kamehameha I united the islands into the Kingdom of Hawaii. Between
1826 and 1893, the United States recognized the Kingdom as a sovereign nation and entered into
several treattes with it. During that same period, Americans gained coutrol of most of Hawaii's
commerce and began to dominate the Kingdom's political affairs. Resulting social and economic
changes had a “devastating” effect on the Native Hawaiian population and on their “health and
well-being." Public Law 103-150. 107 Stat. 1510, 1512,
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In 1893, Queen Lili’uokalani sought to re-establish Native Hawaiian control over the
Kingdom’s governmental affairs through constitutional reform. Fearing a loss of power, a group
representing American commercial interests overthrew the Kingdom with the unauthorized aid of
the United States Minister to Hawaii, who caused an armed U.S. naval force to invade Hawaii.
Under this threat of military force, Queen Lili'oukalani abdicated her throne. A provisional
government was established, which immediately sought Hawaii's annexation by the United
States. President Cleveland refused to recognize the provisional government and called for
restoration of the monarchy. However, Congress later enacted a joint resolution annexing
Hawaii, which President McKinley signed into law in 1898. As part of annexation. the
provisional government, without compensation to the Native Hawaiian people, ceded 1.8 million
acres of the Kingdom’s former crown, government, and public lands to the United States (the
“ceded lands™).

After annexation, the conditions of Native Hawaiians continued to deteriorate, and in
1920, territorial representatives sought assistance for the Native Hawaiian people from Congress.
Explaining that the Native Hawaiian people had been “frozen out of their lands and driven into
the cities,” and that the “Hawaiian people are dying,” the representatives recommended allotting
land to the Native Hawaiians so that they could reestablish their traditional agricultural way of
life. H.R. Rep. 839, 66™ Cong., 2d Sess. 4 (1920). Recognizing the unique relationship between
the United States and the Native Hawaiian people, the Secretary of the Interior joined in the
recommendation, stating that Native Hawaiians are “our wards . .. for whom in a sense we are
trustees,” that they were “falling off rapidly in numbers,” and that “many of them are in poverty.”
1d. Additionally, Congress found constitutional precedent for the HHCA in part in previous
enactments that allotted individual {ands to American Indians. The recommendations led to the
enactment of the Hawaiian Homes Commission Act (“HHCA™), Pub. L. No. 67-34, 42 Stat. 108
(July 9, 1921), which designated 200,000 acres of lands as hometands for “Native Hawatians” of
3 blood or more.

In 1959, Hawaii was admitted as a State. In the Hawaii Admissions Act, Pub. L. No. 86-
3, 73 Stat. 4 (1959), Congress required the new State of Hawaii to adopt the HHCA as part ot its
constitution and transferred federal authority over’administration ot the HHCA lands to the State.
Congress also placed an additional 1.2 million acres of the ceded lands into a trust 1o be
managed by the State for five specified purposes. including “the betterment of the conditions of
native Hawaiians.” Id. § 5(f), 73 Stat. at 6.

The admission of Hawaii as a State did not alter the status of Native Hawaiians as an
indigenous people, and thus, did not alter the political relationship between the United States and
the Native Hawaiian people. After passage of the Hawaii Admission Act, Congress continued to
recognize its special responsibility for the welfare of Native Hawaiians. Congress has
established programs for the benefit of Native Hawaiians in the areas of health care, education,
employment, and loans. Congress has also enacted statutes to preserve Native Hawailan culture,
language, and historical sites. Native Hawaiians have been classified as Native Americans in a
number of federal statutes. These laws reflect Congress’s view that its “authority . . . under the

o
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United States Constitution to legislate in matters affecting the aboriginal or indigenous peoples
ot the United States includes the authority to legisiate in matters affecting the native peoples of .
. Hawaii.” 42 U.S.C. § 11701(17). This acknowledgment of a distinct poliucal relationship
between the United States and the Native Hawaiians arose out of these historical events I have
just described.

In 1980, Congress authorized a Native Hawaiians Study Commission to assess the
cultural needs and concems of Native Hawaiians (Public Law 96-565, Tile ). The
Commission, comprised of three Hawaiian residents. six federal officials, and support statf,
conducted public meetings and other fact-finding activities throughout Hawaii during January -
June 1982, The Commission's final, two-volume report was submitted to Congress on June 23,
1983. The social and economic conditions of the Native Hawaiian population has not improved
significantly since this 1983 study. Their employment, income, education. and health levels
have remained lower than other ethnic groups in Hawaii. The Commission recommended
coordinated actions by the federal, state, and local governments and private organizations to
address specific needs of Native Hawaiians.

The Senate and House bills that are being considered 1oday would begin this process of
restoring self-governance to Native Hawaiians so they may better address their social, economic
and cuitural needs.

1. The Reconciliation Process under Public Law 103-130

[n 1993, Congress enacted a Joint Resolution io acknowledge the e anniversary of the
overthrow of the Kingdom of Hawaii and to apologize to the Native Hawaiian people for the role
of the United States in that overthrow. In the Joint Resolution. Congress acknowledged that the
overthrow of the Kingdom *“resulted in the suppression of the inherent sovereignty of the Native
Hawaiian people,” that “the indigenous Hawaiian people never directly relinguished their claims
to their inherent sovereignty as a people or over their nauonal lands to the United States,” and
that “the Native Hawaiian people are determined to preserve, develop and transmit to future
generations their ancestral territory, and their cultural identity in accordance with their own
spiritual and traditional beliefs, customs, practices, language, and social institutions.” Pub. 103-
150 (S.1. Res. 19). 107 Stat. ar 1512, 1313 (1993). The Joint Resolution calls upon the President
to promote further reconciliation berween the United States and the Native Hawaiian people.

In March 1999, Senator Akaka wrote to the Attorney General, requesting that an office be
designated within the Department of Justice to work 1n cooperation with the Department of the
[nterior o promote reconciliation between the Uinited States and the Native Hawaiian people.
The Attorney General designated the Office of Tribal Justice to work with the Department of the
Interior on the Reconciliation Process. In December 1999, the laterior Department Assistant
Secretary for Policy, Management and Budget and the Director ot the Office of Tribal Justice
visited Native Hawaiian sites and held a series of meetings with the Native Hawajian people to
promote reconciliation.

(O8]
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The site visits demonstrated to the Interior-Justice delegation the continuing, distinctly
native character and culture of the Native Hawaiian people. The delegation visited Aha Punana
Leo. a Native Hawaiian language immersion school on the Island of Hawaii. They were greeted
by Native Hawaiian students with traditional Native Hawaiian songs, and they toured the campus
grounds, which included areas planted with Taro, the traditional Native Hawaiian staple, and a
fish hatchery, reflecting traditional aguaculiture. Students had also planted native trees and plants
on the campus 1o establish a conservation area. On the Island of Kauai, the delegation met with
Native Hawaiian parents and students at Ni'thau, a school run by Native Hawailan teachers from
Ni'ihau and Kauai. The Ni'ihau parents explained that their children learned Hawaiian as a first
language in the home, so the focus at the school was on teaching the students 1o speak, read. and
write English to ensure that the children are able to interact with non-Natives whea they travel to
neighboring islands. On the Island of Molokai, the delegation visited a Native Hawaiian group
that is restoring a fish pond that is hundreds of years old for subsistence use. On Molokai, the
delegation met with a Native Hawaiian kindergarten class, where all of the students are fluent in
both Hawaiian and English. and visited with Native Hawaiian kupuna (elders), who explained
the importance of being raised in a Hawaiian Homestead community in terms of language and
cultural preservation. The delegation also met with and visited a number of Native Hawaiian
organizations, including: the Alu Like, the Native Hawaiian Education advocacy organization;
members of Native Hawaiian organizations advocating for self-governance: a Native Hawaiian
Health Care Center; the Kamehameha schools; Hawaiian Home Land communities and land
areas on Kauai, Oahu, and Maui; and several other distinctly Native Hawaiian communities. In
addiuen, the delegation held public meetings and heard statements from several hundred Native
Hawatians.

Throughout these delegation site visits and public meetings, two things were made clear.
First, the Natve Hawaiians are a distinctly natve community with a vibraat culture, traditions.
and Janguage and active social and political organizations. We learned from Native Hawailans
that Hawaiian Home Land settlements helped to maintain Hawaiian language and culture, which
was particularly important from the 1920s through the 1960s when the use of the Native
Hawaiian language and the practice of Native Hawaiian culture were often discouraged by state
institutions. We also learned that since the 1960s, a number of Native Hawaiian advocacy
groups have actively promoted Hawaiian language and culture and these efforts have gone hand-
in-hand with efforts to enhance Native Hawaiian self-governance. To foster these efforts. the
Native Hawairan people maintain both social and quasi-governmental institutions, such as the
Native Hawaiian Civic Clubs, Alu Like ~ the Native Hawaiian education organization, Papa Ola
Lokahi — the Native Hawaiian health care organization, Native Hawaiian schools, and Native
Hawaiian traditional justice programs, among others.

Second, the delegation heard the clear call of the Native Hawaiian people for self-
governance. A majority of Native Hawaiians. from whom the delegation heard, support



143

increased self-governance over their lands. resources, and affairs.’ Some of the critical subjects
that the Native Hawatian people identified are increased control of Native Hawaiian lands and
resources, education programs, health care delivery, Native Hawaian housing, and an increased
ability to engage the Federal Government in an ongoing dialogue concerning Native Hawaiian
1ssues.

HI. Comments on S. 2899 and H.R. 4964

The overthrow of the Kingdom of Hawaii frustrated the right of Native Hawaiians 1o
control their own affairs. While Congress has enacted a number of measures to promote the
welfare of the Native Hawaiian people, and Native Hawaiians have themselves worked to
maintain their own distinct community, culture, language, and social and political institutions,
they have not been afforded a clear opportunity to control their own affairs since 1893. These
bills would enable the Native Hawalians in reorganizing their own representative governing
body, which will promote control over their own affairs.

A. Goals of this Legislation

1t is evident from the documentation. statements. and views received during the
Reconciliation Process undertaken by the Interior-Justice delegation that the Native Hawaijan
people continue to maintain a distinct community and certain governmenta! structures, and they
desire to increase their control over their own affairs. For generations. the United States has
recognized the unique relationship that exists between the United States and the Native
Hawaiians. and has promoted the welfare of Native Hawaiians as an indigenous people within
our Nation through legislation, administrative action and policy statements. The proposed
legislation, by clanfying the politicai status of Native Hawaiians, would extend 1o Native
Hawaiians the right of self-governance over their cultural resources and internal affairs,

The proposed process of reorganizing a Native Hawaiian governing body has precedent in
Federal legislation promoting self-governance for American Indian and Alaska Native peoples.
The government-to-government relationship that exists between the United States and American
Indian and Alaska Native communities is firmly established in federal law and policy. From its
earliest days, the United States recognized the sovereign status of Indian tribes. Indian tribes
were independent, self-governing societies long before their contact with European nations. See

1. While most Native Hawatians appear 1o support increased Native Hawatian control over native lands, resources,
and affairs within the framework of Federal law. some members of the Native Hawaiian community have catled for
restoration of the Kingdom of Hawaii or another form of independence from the United States. The Interior-Justice
delegation explained that its mission was to promote reconciliation withia the framework of Federal law, and the
Reconciliation Process does not have any bearing or implicalion concerning international taw matiers.
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National Farmers Union Ins. Co. v. Crow Tribe of Indians. 471 U.S. 845, 851 (1985): F. Cohen,
Handbook of Federal Indian Law, 229 (Strickland ed. 1982). The retention of inherent
sovereignty forms the basis for the exercise of tribal power. Today American Indian tribes and
Alaska Native villages and corporations control many programs affecting their communities,
including, for example, programs affecting their lands and natural resources, schools and
colleges, health, housing, water, sewer, and sanitation services, public safety, and transportation
infrastructure on native lands. In addition, acknowledged governmental leaders facilitate the
government-to-govemnment relationship, which enables tribal governments to advocate
effectively for their community interests.

The proposed bills respond to the call of the Native Hawaian people for increased self-
governance within the framework of domestic Federal law. It recognizes that Native Hawaiians
were a self-governing people prior to contact with the European nations, and that the clarification
of their political status vis-a-vis the United States is a legitimate exercise of Congress’ Indian
affairs power. The reorganization of a Native Hawaiian governing body that the bill affords the
Native Hawaiian people to constitute could assist the Native Hawaiiaans to better address their
community needs and goals in the context of federal law, and could facilitate the government-to-
government relationship between the Federal Government and the Native Hawaiian community.
Enhancing the govemment-to-government relationship between the Native Hawailans and the
United States could ensure that the Native Hawaiian people have greater control over activities
affecting their rights and resources. See Executive Memorandum on Government-to-
Government Relations with Native American Tribal Governments (April 29, 1994).

B. Findings

The bills’ legislative findings establish Congress’ intent o exercise anthority pursuant to
its Indian affairs power. Section I{1) states that “the Constitution vests Congress with the
authority 10 address the conditions of the indigenous, native peoples of the United States.”
Subsections (2) and (3} find that the Native Hawaiian people are an aboriginal, indigenous,
native people with a special trust relationship to the United States and that Congress has
legislated on behalf of the Native Hawaiian people as such. The legisiative findings concerning
the Hawaiian Homes Commission Act are important because they reflect an early congressional
effort to promote the welfare of the Native Hawaiian people by fostering the continuation of
traditional Native Hawaiian agricultural endeavors on aboriginal lands under the protection of
Federal law. The HHCA embodies a congressional determination that the Native Hawaiians, as
defined in that Act, are an indigenous, aboriginal people under the protection of the United
States. The legislative findings also reflect the fact that the Native Hawaiian people today
maintain a continuing, distinctly Native Hawaiian culture, language, social and political
institutions, and community. These policy declarations make clear that Congress intends to
reaffirm the right of Native Hawaiians to self-governance, within the framework of Federal law,
and intends 1o continue to promote reconciliation between the United States and the Native
Hawaiian people.
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C.  Definition of Native Hawaiian

In modern Federal legisiation dealing with American Indians and Alaska Natives,
Congress commonly relies on a tribe’s determination of its own membership. However, because
the Native Hawaiian governing body has not yer been reorganized, an interim Federal law
definition of “Native Hawaiian” is necessary for the operation of the legislation.

We have several comments on the definition of *Native Hawaiian™ set forth in section
2(6), and section 7. First, the Department finds it important that the definition includes only
those Native Hawaijans who voluntarily choose to affiliate with the Native Hawaiian governing
body. Section 7(a)(1){(A) does exactly this by establishing a roll that includes the names of “the
adult members of the Native Hawaiian community who wish to become members of a Native
Hawaiian governing body.”

Second, the interim definition of Native Hawaiian set forth in section 7(a) ties
membership to “lineal descendants of the aboriginal, indigenous, native people who resided in
the islands that now comprise the State of Hawaii on January 1, {893, and who occupied and
exercised sovereignty in the Hawaiian archipelago.”

The Supreme Court’s decision in Rice v. Cavetano, 120 8. Ct. 1044 (2000) left open the
question “whether Congress may treat the native Hawaiians as it does the Indian tribes.” Rice,
120 S. Ct. at 1057. Accordingly, in invoking its established constitutional authority with respect
to Indian Tribes in the present context — namely, by providing Native Hawailans with much the
same opportunity to reorganize and establish a self-governing body that Congress has furnished
to the Indian Tribes elsewhere in the United States that the Coun referred to — it would make the
most sense to adopt an interim definition that draws upon past practices under Congress’s Indian
affairs power.

Thus, we recommend an alternative interim definition that references the Hawaiian
Homes Commission Act (HHCA), Pub. L. No. 67-34, 42 Stat. 108 (1921). There are several
reasons for this recommendation. First, the HHCA was itself an exercise of Congress’ Indian
affairs power not long after annexation, and it thus represents an established Federal law process
for determining who is a Native Hawaiian for federal purposes. See H.R. Rep. 839, 66™ Cong.,
2d Sess. 4 (1920) (statement of Secretary Lane expressly mentioning the trust relationship that
exists between the United States and Native Hawaiians). Second, the HHCA presents a
definition that is tied to those Native Hawaiians who are eligible to reside on distinctly native
Hawaiian lands, and which can reasonably serve as an indication of those Native Hawaiians who
maintain close ties to the Native Hawaiian community. Third, insofar as lineal descendancy is
concerned, this definition traces to 1778, the date of European contact, rather than 1893, after the
arrival of Europeans and Americans. Finally, the Department of Hawaitan Home Lands
maintains a record keeping system regarding eligibility for HHCA {ands, which will make the
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interim reorganizational process more definitive and thus less complicated. This
recommendation is intended to ensure that this legisiation serves as an enduring measure to
provide a strong foundation for Native Hawaiian self-governance within the framework of
federal law.

Accordingly, we recommend the following interim definition of the term Native
Hawaiian:

A Native Hawaiian is any person:

(a)(i) who is eligible to hold Hawaiian Home lands as a Native Hawaiian directly or by
devise under the Hawaiian Homes Commission Act, Public Law 67-34, 42 Stat. 108, as
amended, and (ii) who voluntarily affiliates with the Native Hawaiian people as a
political community; or

(b)(i) who is a lineal descendant of a Native Hawaiian who is or was eligible to hold
Hawaiian Home Lands directly or by devise under Public Law 67-34, 42 Stat. 108, as
amended, (ii) who is recognized by the Native Hawaiian community as a Native
Hawaiian, and (ii1) who voluntarily affiliates with the Native Hawaiian people as a
political community.

Finally, it is important to note that the purpose of the interim definition is to provide a
means of implementing this legislation, which first seeks to establish a Native Hawaiian Interim
Governing Council. Once that is accomplished, the Native Hawaiian people may then determine
their own membership just as other native communities. A tribe’s “right to define its own
membership for tribal purposes has long been recognized as central 1o its existence as an
independent political community.” Santa Clara Pueblo v, Martinez, 436 U.S. 49, 72 n.32 (1578).
Section 7(c){(7)(D) expressly states that the organic documeats of the governing body will vest it
with the power to “determine the membership in the Native Hawaiian governing body.”

D. Transfer of Authority Over HHCA and Ceded Lands Trust to the Native
Hawaiian Governing Body

Section 9(a) of the bills reaffirms the delegation of authority by the United States to the
State of Hawaii over the HHCA in Hawaii’s Admissions Act. Section 9(b) then authorizes the
United States to negotiate an agreement between the State and the Native Hawaiian governing
body that would transfer authority over “lands, resources, and assets dedicated to Native
Hawaiian use under existing law” to the Native Hawaiian governing body. We support the
premise of providing the Native Hawaiian governing body with primary authority over these
programs.

However, we recommend an alternative provision that would authorize the State and the
Native Hawalian governing body to negotiate a transfer of authority over governmental services
provided by the State to the Native Hawaiian governing body, subject to the approval of the
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Secretary. This alternative would provision better serves the Native Hawaiian community
because the State is, at present, the administrator of the HHCA and the ceded lands trust, not the
United States. Our alternative provision would also provides express protection for the justified
expectations of Native Hawaiians under the HHCA.

Conclusion

In conclusion, the Department of Justice generally supports S. 2899 and H.R. 4904, and is
committed to working closely with the Native Hawaiian people and the Congress, upon
enactment of this legislation, to address successfully the steps o Federal recognition. self-
determination, and self-governance for the Native Hawaiian people. There are a number of
prospective matters that the Federal Government may have to work out with the Nauve Hawaiian
governing body and the State of Hawaii, through future legislation. These challenges may
include:

. potential land claims that Native Hawaiians may assert against the United States, the
State of Hawaii. or private landowners;

. the nature and extent of the rights, obligations and benefits in extending Federal
recognition to Native Hawaiians under the Native American Indian statutes:

. the Federal Government’'s trust and fiduciary responsibilities for any tederal lands
that may be transferred to the Nauve Hawailian community: and

. the relative responsibilities of the Native Hawaiian community and the State of
Hawaii and its local governments in providing schools, law enforcement, and other
public services.

With the permission of the Committees, the Department intends to supplement this testimony
with additional views on S. 2899 and H.R. 4904 before the record is closed. Once aguin, thank
you for this opportunity to present views on this important legislation.
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Date: August 22, 2000

To: U.S. Senate Committee on Indian Affairs
U.S. House Committee on Resources
Joint Hearings

Fr: Robin J Puanani Danner
P.O.Box 1976
Kapa'a, HI 96746
808/821-0158

Re: S. 2899 and H.R. 4904 ~ A bill 1o clarify the political relationship between
the United States of America and the Native Hawaiians

Aloha Members of Congress. Mahalo for this opportunity to present testimony regarding
the legislation introduced that will establish a new level of United States policy toward
the aboriginal people of Hawaii. I am a native Hawaiian, born on Kauai and currently
living on Hawaiian Homelands for the last 2 years. [ have spent 35 years on the
reservations of the proud Apache, Navajo and Hopi people and the ancestral lands of the
[nupiat Eskimos of northern Alaska. [know well the meaning of federal recognition to
an aboriginal people, both the advantages and the disadvantages. [ have liveditona
daily basis, worked within the parameters, which include limitations, and likewise reap
tremendous opportunities.

Perfect Sovereignty does not exist on earth, only 1n the heavens, but perfect sovereignty
is the goal, the benchmark of people everywhere, to seek the highest and best form of
governance for the betterment of all. The hearts and souls of Hawaiians, the energy of
each of us will undoubtedly continue to seek and should seek to perfect our sovereignty,
to achieve and exercise its highest and best form. With this in mind, I view the exercise
of sovereignty and the goal of perfecting it for the Hawailan people as a journey, as an
achievement to be embraced in degrees. Your legislation directs the United States
internally, to recognize a greater degree of our sovereignty, and in doing so, we will have
traveled a little bit farther in our journey. I can support the legislation because itis not a
treaty, it is not a contract with the Hawaiian people that requires us to give up any claims,
any rights to lands or total and complete autonomous sovereignty. I can support it
because it is not 2 mandate on me or any other Hawaiian. It is 2 mandate on yourselves,
on every federal official, on every federal agency, every comer and crevice of the
government of the United States. Your legislation tells all of these entities and every
state and county govertument in America, that Hawaitans are not minority citizens, Your
legislation recognizes another sphere, that Hawaiians have the right beyond citizenship in
America, we have the right of citizenship to our own government by our choice.

This mandate, this legislation you have introduced, will provide protection of assets that
belong to us. A simple sentence really, but the impact looming is so large, so great.
Without this mandate for yourselves, for the U.S. Government to guide itself, Hawailans
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stand to lose not millions, but billions of dollars. The impact of such a loss is almost
inconceivable.

This mandate for the U.S. Government will slow the assault on our people, represented in
statistics of homelessness, life threatening health conditions, incarceration and so much
more. No, it does not solve these challenges, but it moves us in our journey and our fight
for the right to solve these issues ourselves, the exercise of sovereignty.

Much has been said about whether this bill attempts to turn me, a Hawaiian, into an
Indian or an Eskimo. Neither this bill, nor any bill can accomplish this. The Indian
people, the Alaska Natives are as proud as [ am of theit heritage and will defend their
rights to self-determination until their last breath is taken. They have settled for nothing,
they continue to march onward and to embrace every degree of sovereignty possible. My
words need not convince anyone, over 500 years of fact, of history, the blood of warriors,
their women and children, the tears of their grandmothers are proof of their noble and
successful stands. They will continue to rise up, to live through and to fight for every
degree of self-determination. And they have used every victory won, to prepare for the
next battle, to.regain set backs along their journey. Your legislation represents a victory
for the day to day issues that face our people. And if passed by the congress, we will
stand upon it to fight the next day.

Senators and Representatives, I would like to close by saying I know this legislation is
not the end, it is the beginning. You know that more will need to follow, that there are
many more degrees of sovereignty to be won on the battlefield of the US. Congress. 1
appreciate each of you for taking up the cause, not for giving me sovereignty, it is not
yours to give. But for pursuing a United States law that requires my sovereignty, my
status as a citizen of my own native government, to be recognized by every government
in America.

And finally, I would like to thank you for respecting the work of Hawaiians who continue
to fight on other battlefields, in the intemational arena. You have respected their ongoing
work and have drafted a mandate for the US Government to follow that does not impede
those efforts.

Mabhalo.



150

U.S. Senate Committee on Indian Affairs

U.S. House of Representatives Committee on Resources
Joint Hearings on $.2899 and HB.4904

Lihu’e, Kaua'i, Hawai’i on August 28, 2000

Oral & Written Testimony of:
Jade Leialoha Danner

P.O. Box 1976

Kapa'a, HI 96746

(808) 821-0397

Aloha Senators Akaka and Inouye and Representatives Abercrombie and Mink. Thank you for this
opportunity to testify in support with amendments of S.2899 and its companion HB 4504. [ believe
firmly that although this bill will not solve all of the issues that confront Native Hawatians, it is a good
first step. [ want to thank you for vour willingness to work with us in changing this bill prior to 1ts
introduction, and hope that you will continue to work with us to address concemns that have not been
addressed to date.

I anticipate that this bill will receive some opposition from those who either feel there is no
constitutionat basis for Native Hawailan autonomy, or that this bill violates the stated desires of Queen
Lili'uokalani for her people. Those opposed to this bill based on a constitutional argument do not
understand the nature, purpose or history of the United States’ recognition of its political relationship
with its indigenous peoples. The mantra “we are all Americans™ reveals a selective view of what it
means to be an American, how one becomes an American, and the necessity of choice in the maiter. [t
also illustrates a narrow view of the reasons people create a government and establish a territorial base
in the first place.

The United States was founded in order establish a territorial base to protect and perpetuate a specific
set of beliefs and a specific way of life. Without it, the American belief in a government of the people
would otherwise have been extinguished under continued English rule. Those colonists, and every
immigrant since, chose, for themsetves and their descendents, 1o abandon their own countries, their
original ways of life, and live by an American standard. By example, on my German father’s side, his
grandfather made the choice to abandon Germany and become part of another people. He left knowing
that the German culture and people would continue to thrive in Germany. Not even being defeated in
both World Wars has threatened the German way of lif or their ability to choose their own political
structures. No choice to leave our homeland was made by any of my Native Hawailan mother’s
ancestors. We suffered no defeat in war, and yet our way of life is threatened,

The theory of democracy requires a government 10 have the consent of those governed. Yet there has
been no affirmative staternent by Native Hawaiians to freely consent to the United States’ rule. We
have not chosen to abandon our original ways of life in our own homeland. America chose to impose
its way of life upon us. At best, the plight of the indigenous peoples of the United States can be
described as making the most of bad situations. As Hawaiians, the continuation of our way of life, our
language, our belief, and our knowledge of the environment, is contingent on our ability to make the
decisions that impact us most.

This bill does not create special “racial” rights, it acknowledges the rights of Hawai'i’s original people
to choose. The US policy on self-governance affords indigenous peoples some aspects of the choice
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S. 2399 & HB. 4904

that was afforded to all immigrants when they came 10 America~to live as a Native in your own
homeland or to live as an American in America. The challenge for Native Americans, of course, is 1o
walk int both worlds because both worlds exist in the same 1erritorial bounds. America sits on our
homelands.

Eventually, the United States learned that mdigenous peoples are not a threat 1o its democratic society.
It was a lesson many indigenous peoples paid for with the loss of language. culturai and religious
practices, ancestral and sacred lands, and unfortunately, in some instances, their very exisience as a
people. America leamed we are one of it’s best features because we are a constant reminder of its
founding principles—-that justice, diversity and freedom of choice is good for a government of the
people.

Denying the injustice against Native Hawaiians and our rights is to condone 1t. to support it and 10
bankrupt our democratic society with it. This bill cannot unde the harm. but it can be the first step in a
long process of returning my people to self-sufficiency and self-governance. It can begin providing a
space where Hawaiian values and ways of life are not in direct and perpetual conflict with the ability 10
house, clothe, feed and protect our children. It is the first step to being able to truly protect our sacred
sites, kupuna ‘iwi and fragile ecosystem while developing economic opportunitics and moving towards
a better and more just Hawaii in the new century.

As other states have realized, greater autonomy and control for Native peoples results in better
conditions for all, statewide. [ know that in the coming years, the state of Hawaii will realize the
myriad of benefits of working in partnership with the Native Hawaiian Goverunent in solving the
challenges that face us all.

For many Native Hawaiians opposing this bill, independence is the only way to remain loval to the
memory of Queen Lili'uokalani and avoid further disappointment by the US. The hearts of our people
still belong to her. The pain of the overthrow is alive today. It is the pain of the betrayal of our
queen’s faith in and reliance on the United States to uphold its treaties of friendship. [t is at the root of
our distrust of the Urited States and its policies. Although I feel the same hurt, [ support this bill.
Lili’uokalani yielded her throne in protest because she believed more firmly in something eise—the
continued life of our people. She believed our existence on this planet was more important than any
principle of law or existence of sovereign government. She decided not to wage war to save our lives.
On that decision, she was right.

Now, our people are among the worst in every Kind of statistic, from poor health, to homelessness, 1o
poverty and incarceration. Qur way of life is in danger of being lost and our people are suffering
because policies and decisions that impact us most are made by parties who don’t represent us, and
aren’t accountable to us.

We need an enforceable measure of autonomy and control in our future as a people if we are going to
be able to continue to exist as a people. [ ask you to pass this bill with the amendments [ have outlined
in the attached testimony. Thank you for this opportunity to testify before vou today 1 really believe
this legisiation is the first step to rectifying the injustices of the past and providing an opportunity of
the Native Hawaiian people to secure better futures for our children.
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U.S. Senate Committee on Indian Affairs

U.S. House of Representatives Compmittee on Resources
Joint Hearings on S.2899 and HB.4904

Lihu'e, Kaua'i, Hawai'i on August 28, 2000

Written Testimony of:
Jade Leialoha Danner
P.O. Box 1976
Kapa'a, HI 96746
{808) 821-0397

In an effort to address specific concerns with the language of this bill, I will be outlining each
concern and recommended language by page and line number. Deleted text is in brackets, and
inserted text is underlined.

Page 2 Line 19

I recommend that the line be amended to read “"Hawaii in order to [establish a homeland for]
better the conditions of". Tam concerned that a Congressional finding that states that the
200,000 acres set aside in the Hawatian Homes Commission Act of 1920 was to “establish a
homeland for™ Native Hawaiians will result in a future federal position that no additional lands
need 1o be provided 1o the Native Hawaiian government. Should this finding result in such a
position, there would be several difficulties for the Native Hawaiian people. First, the existing
set-aside does not meet the needs of those currently qualified for and awaiting residential and
agriculrural or pastoral lands. Perhaps at the time the Hawaiian Homes Commission Act was
passed, 200,000 acres was a sufficient “homeland™ for the population of native Hawaiian people.
Unfortunately, that trust was not administered as it was intended for three generations and
irreparable harm has been caused to individual native Hawaiian families and our culture,
language and way of life as well. Long-term leasing of much of the lands to sugar and other big
business for more than 70 years can hardly be considered the establishment of a “homeland”.
The expanded definition of Native Hawaiian to include a much larger population will require
more land to meet our needs.

Page 3 Line 16
To maintain continuity with the rest of the act, | recommend the line be amended to read “States
to the [N]native”.

Page 6 Line 4

I recommend the language be amended to read “native communily and to reorganize”. As an
aside, line 3 may require the deletion of the word ““aboriginal™. In Section 2, there are two
separate definitions for “aberiginal, indigenous, native people” and “indigenous, native people.”
In considering the two definitions together, it seems that the addition of the word “abonginal™ is
intended to mean the people who were alive in what is now the United States before European
contact, whereas its absence means their descendents, or modern day Natives. The finding on
page 6 lines 1-7 is referring to the reorganization of a governing body by modern day Native
Hawalians, not those Hawaiians alive before European contact.
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Page 10 Line 6

[ recommend that the line be amended to read “the State of Hawaii on or before January”. Some
Native Hawaiians left the islands to work prior to January 1, 893, The fact that they made an
economic decision to work on the North American continent or on the ships that frequently
passed through Hawaii does not necessarily mean they were relinguishing their citizenship or
status as aboriginal, indigenous, native people. Their descendants should be included in the
definition of “Native Hawaiian.”

Page 11 Line [

I recommend that “adult members of the” be deleted and the line be amended to read “governing
body created by the aduit members of the Native™. As the definition of “Native Hawaiian
governing body™ currently reads, it means the adult members, as opposed to a governing body
created by the adult members.

Page 12 Line 23

[ recommend the line be amended to read “reconciliation and political and trust relations™.
Unless the policy section of this bill reflects that it is US policy to acknowledge the trust
relationship, challenges to whether or not Congress intends Native Hawaiians to have at least the
minimum benefits that other Natives have as a result of their trust relationship could result.

Page 14 Line §
[ recommend amending the language to read “Native Hawaiian people and governing body™ to
insure consultation with the governing body.

Page 15 Line 25
[ recommend amending the language to read “political, [and] legal and trust relationship” for the
same reasons outlined for page 12 line 23.

Page 16 Line $
Same as page 15 line 23,

Page 18 Line 23
I recommend that the line be amended to read “Hawaii on or before January L, 1893" for the
same reasons outlined on page 10 line 6.

Page 19 Lines 12-20

Section 7 (a)}(2)}A) Commission does not define who establishes the commission. If the
assumption is that the Secretary of the Interior is to appoint a commission, the language of this
section should reflect that fact and require input from the Native Hawaiian community to
nominate candidates for appointment.

Page 19 Lines 21-24

While it would make sense for the commission or a local office of the Department of the Interior
to receive applications and compile the roil, there is no mandatory tumeline for the first
submission of the 1ol to the Secretary. 1 recommend language be added to set a deadline of 18
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months from the passage of the act, or | year from the appropriation of funds to develop the roll
for its first submission.

Page 24 Line 24
[ recommend amending the language to read “Govemning Council{.],_and the implementation of
its duties as outlined in section 7(b) and 7(c). The language as it currently reads only authorizes

the roll to serve as basis for participating in the organizing of the Native Hawaiian Interim
Governing Council, but does not extend to the ratification of any documents or elections that
come out of the work of that Council.

Page 25 Line 22

[ recommend amending the language to read “Within 45 days of the completion of the” because
the meeting of the roll may take months before an agreement about the structure of the Native
Hawaiian Interim Governing Council is reached. Elections of that Council should be held 45
days after the structure is defined in the general meeting of the membership.

Page 29 Lines 4-11

This section currently provides for a second ratification election in the event that the first
ratification fails. The language of this clause should be amended to reflect an authority to
conduct as many elections as is required to ratify the organic governing documents.
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Attention; Joint Hearings of Senate Indian Affairs and House Committee on Resources

Greetings,

My name is Keohokui Kauihana. 1 am representing my family, friends and community.
T am a Kanaka Maoli, the aboriginal people of these islands.

The Xanaka Maoli were the only peoples that populated these islands prior to the coming
of Capt. Copk. No other ethnic group of people lived here prier to Cook. Only the Kanaka-
Maol{i.

When Capt. Cock arrived he first called these islands the "Sandwich Islands". He then
changed the name to the Hawaiian Islands or Hawaiti. If these islaands weve still called the
Sandwich Islands, the people living here would not be called Hawaiians, but Sandwichians.

The aboriginal people would still be called Kanaka Maoli, and the other ethnic groups of
people would be called the geographical location of residence, which is done through out the
world.

Using this example of name calling,it is obvious that the Kanaka Maoll 1s the proper and
perfect name to identify the first comers to these islands, not native-Hawaiians or Hawaiians,
whom consists of the other ethnic peoples.

For over a bundred years the State and Federal governments have mis-identified the aborigin-
al people. This "special relationship” must end.

In 1893, with the help of the United States Navy, the supar-plantation owners staged an
illegal-overthrow of a friendly government and allied to the United States of America.

The Hawaiian Kingdom was illegally annexed through a "resolution' to America. After the
overthrow it was illegal to speak your language, to practice your custums, to use your nation~
al lands and to call yourself a Kanaka Maoli.

1t is clear that the Hawaiians with the help of the U.S.Navy overthrew the Kanaka Maoli
peoples, who has the Inherent~soverelgnty over these lands.

Because of this testamonies of facts, I and my ancestors of past. present and future, ob~
ject to this bill, that would give my statis to another. This special relationship will not
be tolerated by the Kanaka Maoli. The rights and privileges that this bill gives to native-
Hawalians, rightfully belong to the Kanaka Maoli.

With the passing of this bill you the Joint Hearings Committee will be completing the
"Cycle of Genecide” which started with the overthrow and exists to this very day with this
bill.

This 1s an unlawful state that vses American juridiction to ignor Hawaiian Kingdom Laws.
Kanaka Maoli's are presently being trialed with prejudice in the Hawaii State Courts. Be-
cause he 1s not a citizen of the United States he may not participate in public office
elections. Under U.S, jurisdiction the Kanaka Maoll is a criminal and fugitive.

The only alternative was to represent himself., A grass-roots initlative called the "Law-
ful Hawaiian Government" with 48 delegates representing all the islands was formed to address
the Kanaka Maoli and reenstate his office which was once called the Hawatian Kingdom.

We pray that you the Joint Hearings Committee now see the light and dismiss this "chameleon
bill" and recognize the Kanaka Maoll as the aboriginal people who clailms soverelgnty over
their lands which now constitudes the State of Hawaii.

We urge you to support the "position papers” submitted to the American and State governments
by the Lawful Hawailan government and to acknowlege the treaties we secured when we were a
"constitutional Kingdom®.

We pray that you the Joint Hearings Committe acknowlege our true fdentiry and support our
seli-determination as an independent sovereignt nation.

May the "ALll Mighty" guide your thoughts and hearts, Blessing to all peoples near and far.

I will now attempt to unite our people by singing our National snthem, H;é;}i Pong 'L
Sincerely, /i}i%oéw 4 Wﬂl L
». 22

vy
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Kai' Opua Fyfe

P.O. Box 3870 Lihu'e, Kaua'i 96766-6870 Ph B0 246-8899 Fax: 246-0022 E-Mail. kaokauai@aol com

The Honorable Senator Daniel K. Akaka August 28, 2000
720 Hart Senate Office Building
Washington, D.C. 20510-1103

Subject: S. 2899 and H.R. 4904
Aloha kaua e Senator Akaka:

Greetings to the Hawai'i Congressional Delegation, and members
and staff of the Senate Committee on Indian Affairs and the House
Resource Committee.

To you Senator Akaka, | extend my sincere wishes for your speedy
recovery from your recent surgery.

At the same time, | solicit prayers of support for Henry E. Smith, Jr.
and his ‘ohana. Henry suffered a stroke on our home isiand of Kaua'i last
week as he continued to strive for the attainment of seif-determination.
Henry is the duly-elected Delegate to the "Aha Hawai'i "Oiwi, the Native
Hawaiian Convention, representing Anahola, Kaua'i. We are reminded of
the tragic death of Henry’s brother, Kahale Smith, who perished in the
flames that destroyed him and a defective Hawaiian Homelands residence
during the regrettable eviction incident just four years ago.

To preface my remarks on S. 2899 and H.R. 4904, | cite what has
become my personai self-determination mantra - “First thing, na kanaka
Hawai'i maoli must achieve unity of purpose; from there, the sky’s the
fimit.”

That being said, | must inform you that | cannot support S. 2899 and
H.R. 4904, as-written.

These measures were drafted and submitted to Congress without
incorporation of the mana’o of na kanaka Hawai'i maoli. These measures
were drafted and submitted to Congress prior to the achievement of that

Page 1of 3



158

absolutely-mandatory “unity of purpose”.

Basically, S. 2899 and H.R. 4804 are not pono; they are not
appropriate; they are not grounded, in any way, in the mana’o of na kanaka
Hawai'i maoli. Instead, they, are grounded in the environment of fear and
greed that runs rampant today. Fear of the loss of Federal funding for
Native Hawaiian programs. Greed for the anticipated riches to be gained as
a result of Federal recognition as “indigenous native Americans”,

If we only like money, short-term - these measures are the way. f we
like long-term, open options for self-determination based on that pono
“unity of purpose”, we must oppose them.

{ cannot support S. 2899 and H.R. 4904, as-written.

On July 30th, | participated in the development and adoption of a
position statement by the Executive Council of the "Aha Hawai'l "Oiwi. [t
has been officially distributed, by mail, to all of you. No doubt, you'll hear
numerous references to it throughout the balance of this weeks Hearings.

The following are excerpts from that statement:

“The "Aha Hawai'i "Oiwi shares the common concern for the
protection of the benefits of the Native Hawaiian people, but not at the
expense of the loss of seif-determination as defined under international
norms. ‘

With due respect for your efforts and those of Senator Daniel K.
inouye, and Representative Neil Abercrombie, the ‘Aha Hawai'i "Oiwi
cannot support the Akaka Recognition Bill, S. 2899 or the companion
measure H.R. 4904 as introduced on July 20,2000, which measures define
the rights of Native Hawaiians as synonymous with those of Native
Americans.” . .. and;

“Further, this bili attempts to duplicate and replace the actions of the
“Aha Hawai'i "Oiwi, an entity duly empowerod by 22,294 registered Native
Hawaiian voters; thus this bill usurps these taro roots efforts, this native
initiative.”

Page 2 of 3
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Further, | fully support the following mana o as expressed by Reidar
H. K. Smith, an active Delegate to the "Aha Hawai'i 'Oiwi. Reidar is one of
several Delegates who represent kanaka Hawai'i maoli who reside outside
of Hawai'l ka Paa "Aina. He says:

“One hundred and two years ago the U.S. Congress passed a joint
resolution annexing Hawaii as a Territory. Nobody ever bothered to ask
the Hawaiian people what they wanted. Some of the leaders of Hawaii at
that time thought that being a U.S. Territory would be best for the
Hawaiian people. These leaders thought that, like children, Hawaiians
weren't ready to decide for themseives or make such an important
decision. Our kupunas were never offered the vote to accept or reject
that congressional resolution. Yet, their petitions against annexation
{still on record) show they would have rejected it.

Today the U.S. Congress and some of our leaders in Hawaii are trying to
do it again. They propose to recognize us as Native Americans, to give
us Indigenous rights and save some entitiements aiready approved by
Congress. What they don't tell us is this may aiso take away our rights
to the coded lands, shorelines, ocean economic zone and gathering
rights. This bill also diminishes the greatest right of the Hawaiian
people, the right of self determination. Hawaiians have the right to
choose betwoen indigenous rights or the right to re-astablish our
sovereign nation (and thon choose a type of government for our nation).
We even have the right to choose to remain with the status quo.

1 oppose this bill as presently written because it puts the cart ahead

of the horse. it determines what rights Hawaiians will receive, and
THEN calis for a “roll” of all Hawaiians who will choose which form of
government we want on our "reservation”. Why not get that "roll” first
so that Hawaiians can make both decisions. This time let the Hawaiian
people decide. The 1993 U.S. Apology Bill asked for reconciliation and
offerod the next move to the Hawalian people, not to this Congress.
This bill is deja vu 1898 all over again.”

Mahalo a nui loa for your time and consideration,

‘t(\l‘b"‘fx

Kai'Opua

Page 3 of 3
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Attention , Joint Hearings of Indian Affairs and House Committee on Resources

Greetings ,

My name is KeKane Pa. I'm a descendent of Kaheowa'anuiponilithoapa'ipa’inohohupa ( The great canoe
that flows and is anointed by the rising, thrusting, and Landings of the waters) Which our Lineage traces to
KING KALANI OPUU. He was like a Judge that went from one district to other districts, and later took
on the last syllabie of his name as (PA).Kanaka maoli on his National land, the only humans that populated
these istands prior to 1778. I'm speaking on behalf of my family from time immemorial to present time.
The Kanaka maoli are the First comers, they are the Aboriginal class of people of these National lands,
Birth name and birthrights to their Nation not 1o America. This is foreign soil not American soil.

The Petition of 1897 clearly states that America cannot use the word Native Hawaiian in any form or shape,
So alf of these Hawaiians that supports this bill needs to be informed that they are giving up their
birthrights 1o their National lands and giving up their rights to speak or represent their Nation and Country.
They will be recognized as Native Americans and not Native Hawaiians as a second class Citizen under the
Federal Statues. Mr. Inouye , Mr. Akaka must inform these people respectively, the Native Hawaiian Task
Force admits that the Federal Government never had relationship with Native Hawaiians, 50 how could the
State Of Hawaii have an office such as OHA to represent these Aboriginal class of people not Indigenous.
This is a Political attack against the Kanaka Maoli culture and religion and(Genocide) Deliberate and
Methodical Annihilation of a National or Racial group under 1987 {the Proxmire Act) 18 USC-1091 102
Stat. 3045.This is a move to protect the Federal Government’s interest and Conspirators that participated in
destroying ones Nation without a Treaty from the Hawaijan Kingdom. This is an unlawful state that uses
American Jurisdiction to ignore Hawaiian Kingdom Laws and commercialize their National fand.

The Reinstated Lawful Government of the Hawaiian Kingdom /Kingdom of Hawaii return from Exile
March 13, 1999 using the highest laws on the Planet. Na Kanaka Maoli representing all the districts
described in the Hawaiian Kingdom Laws reinstated the de jure (lawful) Hawaiian Government using
Universal law: the law of Nations , Natural Law, and international law. It also uses the laws of the
Hawaiian Kingdom. These individuals repatriated back to their Nation. United States of America is aware
of this Government that’s why they're acting on this Apology bill that was recognized in 1993. They had
seven years to work out a relationship now they want to do it within Four Months and Ram it down our
throats. Hawaiians must realize they’re falling into another trap. Senator Inouye’s trap who took part in
creating OHA who lost in the U.S supreme courts Rice vs. Cayetano because of discrimination we never
had and never will have self-determination under Federal Status. United States of America and the State of
Hawaii is a De-Facto and Hlegal State and Government on the Kanaka Maoli National Foreign soil known
as the NATION OF HAWAIL. The Federal Government is trying to have a status 1o protect all of these
Sugar Plantation companies that stole the land and made everybody believe that this is America, that they
have the right to sefl our National lands without a treaty from the Hawaiian Kingdom. These are my
arguments.

The United States Supreme Court had ruled that the .. municipal laws of one nation do not extend, In their
operation, beyond its own territory. * See™ The Apollon, Edon. Claiment,” 9 Wheai 362 (U.S. Supreme
Court). United States Congressional Acts have no effect in the Hawaiian Islands.

Without a Treaty of Annexation by the Hawaiian Kingdom, the following “municipal laws enacted by the
United States congress have no legal effect in the Hawaiian Island, Which is outside of the territorial
jurisdiction of the United States of America, Namely:

a Joint Resolution purponing to annex the Hawaiian Island, July 7, 1898, See Joint Resolution of
Annexation, U.S. Statutes at Large 30 (July 7, 1898): 750-751.

b, An Act purporting to provide a government for the Territory of Hawai'i , April 30, 1900; See Hawat'i
Organic Act, U.S. Statutes at Large 31 April 30, 1900): 41-162.

Pg 1
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¢ An Act 1o amend the Act purporting 1o provide a government for the Territory of Hawaii, by
establishing The Hawaiian Homes Commission, July 9, 1921: See Hawaiian Homes Commission Act,
U.S. Statutes at Large 67 (July 9, 1921}); 108-115.

d. An Act purporting 1o admit the state of Hawai'i into the Union, March18, 1959 and See Hawaii
Statehood Act, U.S. Statutes at Large 73 (March 18, 1959): 4-13.

Existing Treaties between the Hawaiian Kingdom and The United States are the Treaty of Friendship.
Commerce and Navigation, See Treaty of Friendship, Commerce and Navigation with the Hawaiian
Kingdom, U.S. Statutes at Large 18 (December 20, 1849): 406. See Convention of commercial Reciprocity
with the Hawaiian Kingdom, U.S. Statutes at Large 19 (January 30,1875): 625, at 65 See Supplementary
Convention 10 the Convention of Reciprocity with the Hawaiian Kingdom, U.S. Stawtes at Large 25
{December 6, 1884): 1399,

United States Constitutional law Treaties entered into by the United States are the Supreme Law of its Jand.
See U.S. Constitution, Article V1.~2, in part, to wit: ** This constitution, and the laws of the United States
which shall be made in Pursuance thereof, and all Treaties made, or which shall be made, under the
Authority of the United States, shail be the Supreme Law of the Land...”

The facts, The United States had no power “Extratemitorial” over the Hawaiian Kingdom or Hawaiian
Subjects. See Mankishi vs. Hawai’i. 190 U.S. 197 (1903). The Supreme Court directly addressed the effect
of the Joint Resolution. The Court heid that the Resolution did not incorporate Hawaii as an integral part of
the United States. See Inter Alia, Peacock and company vs. Republic of Hawai'i 12 Hawat’i 26 (1899). As
well as the effect rendered by the attorney general of the United States, See 22 AG Opinions at 151 “The
Tonnage Tax". Senator Foraker did in fact, Concede that the Joint Resolution had no power to “Annex” the
people of Hawai'i, See31 congress Record at page 6585, 55® congress 2™ Session. This conclusion follows
logically from his admission that the laws of the United States did not apply to Hawai’i that Congress had
NO Power “Extraterritorial.” [D.

Therefore the Defacto Courts of the State of Hawai’i judgement on a Hawaiian subject, is a violation of our
Human Right’s. This is evidence and proof. The United States of America and the State of Hawai'i is in an
Act of Genocide and violation of Human Rights on a Hawaiian Subject. By the Constitution of the
Hawaiian Kingdom ,with the treaties between the United States.

According to Constitutional Law these Treaties entered into by the United States are the Supreme Law of
its land. Therefore all United States Laws enacted by its congress and IMPOSED in the Hawaiian Islands
and are inferior to the 1849 Treaty, the 1875 and 1884 Convention and cannot be Legally enforced, without
violating International Law and Comity. See U.S. Constitution, Article VI-2, in part, to wit.

Notice to this Joint Hearing of Indian Affairs and House Committee on Resource who are government
employees of the United States of America and the State of Hawaii. Your obligation as a officer is 1o
uphold the Law and to Comply with Compliance as an officer of the United States of America and to
perform his or her duty under 28 USC Sec. 1361, I'm serving you notice that you will be fiable to be held
as Conspirators of Genocide and Human violations against a Foreign National of their Nation

Mancko sl
Sincerely : Ieigont. Pa
Kanaka Maoki
Kekane Pa

Pg2
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Contract Law:

Since 1959-1960, the de facto State of Hawaii
has been deliberately and unlawfully changing
the names of children from proper upper and
lower case Christian names to ALL CAPITAL
LETTER names when issuing “birth
certificates” through the State of Hawaii
Health Department. This is an unlawful and
corrupt attempt to capture jurisdiction over
the child without the child’s or parent’s
knowledge. (I.LE. By the law of contract, the
parents are permitting their child to be
adopted by the de facto State of Hawaii
jurisdiction and the child becomes, legally, but
not lawfully, a “ward of the State”, without the
knowledgeable consent of the child or parents).
This is to place the new born (now adopted and
without birth rights) in and under the foreign,
de facto law jurisdiction of the State of Hawaii,
and the federal United States jurisdiction, in
bondage to the IRS, and outside of and away
from its lawful birth rights which are alive in
the de jure Hawaiian Kingdom. Have you ever
wondered how the de facto State of Hawaii can
take away a child without any reason and why
the parents have no rights.



163

The Exile Is Over

The Reinstated Hawaiian
Government

Returned from Exile on
March 13, 1999

www.reinstated.org
(808) 732-3849
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Get Ready To Be Happy

The true and rightful government of Hawai'i is back.
The nation your ancestors created was never
destroyed. It was brought out of a 106-year exile on
March 13, 1999 at a convention of delegates from all
islands.

A citizenship drive of all the residents of Hawai'i is
being conducted to identify a distinct population to
this re-emerging nation. Kanaka maoli, kanaka ‘e and
kama'aina are all given the choice to abandon their
current nationality and pledge allegiance to Hawai'i.
In doing so, we identify those individuals committed to
reinstating the lawful Government of Hawai'i.

Those who had applied in 1999 were qualified to vote
in an election that sent candidates from their district
and island to the true Legislature of Hawai'i.

On November 6, 1999, that parliamental election was
conducted. The eligible voters from the twenty-four
voting districts sent twenty-four representatives and
twenty-four nobles to serve them in the Legislature.

These legislators were sworn in on January 15, 2000.
In March, this legislature amended and updated the
Hawaiian Kingdom Constitution that was left in
suspension for the last 107 years.
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Your Nation Has Returned

Those residents of Hawai'i who swore allegiance to
this re-emerging nation received copies of this
Amended Hawaiian Constitution of 2000 and cast
ballots in a Nationwide Vote to authorize this
constitution on April 29th.  This amended
constitution was ratified by the voters in a majority
of twenty districts.

With a ratified constitution in place, it is our job to
fulfill the laws within this document. Positions in the
executive and judicial branches have been filled
since then.

The reinstatement process is nearly complete.

And the door is still open for all those who want to
participate in the reinstatement of Hawai'i's
nationhood. You can participate as a supporter, as
a citizen-voter, as a community organizer, or as an
office holder. Your choice.

So what country will recognize this government?!

The United States already recognizes it in U.S.
Public Law 103-150. The governments of all other
nations have been informed of our progress.

Now is the time for action! Support this effort for
independence! Hawai'i will be an independent
nation in the very near future. Get ready for it.




There are contact persons on every island:

East Honolulu
Keali'i Makekau (386-5050)
Kekoa Lake (732-3849)

Central Honolulu
Promise Ka'anapu {566-6932)

Moanalua-Aiea-Pearl City
Timothy Boner (487-2559)
Alika Luka (844-1796)

West 0'ahu
Georgette Hugho (623-3097)

Wahiawa-Waialua-Haleiwa
Kawika Bell (637-7188)

Ko'olauloa

Donna Hanohano-Medeiros &
Robert Hanohano (293-8209)
Tat & Leo Enos (293-7126)

Ko'olaupoko
Walton Enos (262-8218)
Nowlin Correa {259-9005)

Moloka'i
Scott Adams (567-9419)
Miles Freeman {567-6016)

Maui Communications Office
Kelii Solomon (242-6840)

Lahaina, Maui
Keala Leong (667-1902)

Wailuku & Central Maui
Otiver Dukelow (242-4536)
David Podlewski (276-3830}
John Mahi, Jr. (242-8117)
Melvin Nakagawa (244-0788)

Upcountry Maui

Charles Ma'alea (572-8434)
Duke Enomoto, Jr. (878-2925)
Nelson Armitage (575-7831)

East Maui
Thomas Ko'omoa (572-3402)
Alika Moepono (573-1823)

West Hawai'i
Kingston Correa (324-6063)

East Hawai'i
Sam Kaleleiki (965-7430)
Raobert Keliihoomalu (965-8764)

Kaua'i

Kekane Pa (635-4584)
Gilbert Medeiros (246-2631)
Max Medeiros (332-6308)
Moki Koani (338-1763)
Alika Ola Luka {822-9395)
Ray Manaku (821-2531)

This effort receives no financial assistance from
the county, state or federal governments. It is
underwritten by the generosity of private citizens.
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4 g ’y -
- 1 KULAI0OUULAINA 1 PETIThu. AGAINST ANNEXATION. &7

ALAPALA llO{)l Al 1T ANNL ,

-
I ka Mea Mabaloin WILLIAM McKINLEY, Peresidena, To Hiy Excellesiey WILLIAM McKINLEY, Presidest,
a me ka Ala Senste, o Amerika Huipuia. and the Senate, of the United Htates of America.
- Mn KA MAHALG i GRURTING o
- No xa Mua, un weiloia oku imua o ka Aba Senate Whnkuas, there bos heen submitted to the Senate of
o Amcrlka Huipuin be Kuikubi no ka Hoohusi aku ia the United States of America n "Creaty for the Annexation
“Hawaii nei ia Amerika Huipuia i ofefoia, no ka noonooia of the Hawaiian Islauds to the said United States of
-ma kona keu may iloko o Dekcoaba, M. H. 1897; nolaila, America, for consideration at ity regular session in Decem
O Maxou, ma poe no lakos na inoa malalo ibo, he ber, A. 1. 1897; therefore,
poe mﬂ(nim% poe W?o eiwi Hawaii hoi no ka Wi, the undersigned, nalive Hawaiinu cilizens '\ml
Apans o L . Mokupnni o resilents of the Bistrict of - . .-
AP A, vy he poe lala wo ka Istd of L . . who are members

Auuml HAwAL Atoda AINA o xo Hawan PAx- of Ure HAWALAN PATRIOVE Leauus or viw Hawati-
AINA. 2 1me na poe & ac i fike ke wauno wmakee me ko an [spanns, and others who are in sympathy with the
ka Ababuii ofeloin, ke kue aku nei me ka manao ikaika snidl League, carnestly protest agamst the snnexation of
Jon i ka-hoohuiia aku o ko Hawaii Pseaina i oleloia in the snid Hawaiisn Isisuds t0 Ure said United Stles of
Amerlka Huipuin i olelein ma kekahi nuo n loinn paba. Amcrien in any form or shape, .(
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Appendix 6
Memorial

To the President, the Congress and the People of the United States of
America, ‘ :

This Memorial respectfully represents as follows:

1. That your memorialists are residents of the Hawaiian Islands; that the
majority of them are aboriginal Hawaiians; and that all of them possess the
qualifications provided for electors of representatives in the Hawaiian Legislature by
the Constitution and laws prevailing in the Hawaiian Islands at the date of the
overthrow of the Hawaiian Constitutional Government January 17, 1893.

2. That the supporters of the Hawaiian Constitution of 1887 have been, thence
to the present time, in the year 1897, held in subjection by the armed forces of the
Provisional Government of the Hawaiian Islands, and of its successor, the Republic
of Hawaii; and have never yielded, and do not acknowledge a spontaneous or
willing allegiance or support to said Provisional Government, or 1o said Republic of
Hawaii.

3. That the Government of the Republic of Hawaii has no warrant for its
existence in the support of the people of these Islands; that it was proclaimed and
instituted and has hitherto existed and now exists, without considering the rights
and wishes of a great majority of the residents, native and foreign born, of the
Hawaiian Islands; and especially that said Goverrument exists and maintains itself
solely by force of arms, against the rights and wishes of almost the entire aboriginal
population of these Islands.

4. That said Republic is not and never has been founded or conducted upon a
basis of popular government or republican principles; that its Constitution was
adopted by a convention, a majority of whose members were self-appointed, and the
balance of whose members were elected by a numerically insignificant minority of
the white and aboriginal male citizens and residents of these Islands; that a majoritv
of the persons so voting for delegates to such Constitutional Convention was
composed of aliens, and that a majority of said aliens so voting were of then very
recent residents, without financial interests or social ties in the Islands.

5. That the Constitution so adopted by said Convention has never been
submitted to a vote of the people of these Islands; but was promulgated and
established over the said Islands, and has ever since been maintained, only by force
of arms, and with indifference to the will of practically the entire aboriginal
population, and a vast majority of the whole population of these Islands.
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-6. That the said Governument, so existing under the title of the Republic of
Hawaii, assumes and asserts, the right to extinguish the Hawaiian Nationality,
heretofore existing, and to cede and convey all rights of sovereignty in and over the
Hawaiian Islands and their dependencies to a foreign power, namely, to the United
States of America.

7. That your memorialists have learned with grief and dismay that the
President of the United States has entered into, and submitted for ratification by the
United States Senate, a Treaty with the Government of the Republic of Hawaii,
whereby it is proposed to extinguish our existence as a Nation, and to annex our
territory to the United States.

8. That the Hawaiian people, during more than half a century prior to the
events hereinabove recited, had been accustomed to participate in the
Constitutional forms of Government, in the election of Legislatures, in the
administration of justice through regularly constituted magistrates, courts and
juries, and in the representative administration of public affairs, in which the
principle of government by majorities has been acknowledged and firmly
established. -

9. That your memorialists humbly but fervently protest against the
consummation of this invasion of their political rights; and they earnestly appeal to
the President, the Congress and the People of the United States, to refrain from
further participating in the wrong so proposed; and they invoke in support of this
memorizal the spirit of that immortal Instrument, the Declaration of American
Independence; and especially the truth therein expressed, that Governments derive
their just powers from the consent of the governed, and here repeat, that the
consent of the people of the Hawaiian Islands to the forms of Government imposed
by the so-called Republic of Hawaii, and to said proposed Treaty of Annexation, has
never been asked by and is not accorded, either to said Government or to said
project of Annexation.

10. That the consummation of the project of Annexation dealt with in said
Treaty would be subversive of the perscnal and political rights of these
memorialists, and of the Hawaiian people and Nation, and would be a negation of
the rights and principles proclaimed in the Declaration of American Independence,
in the Constitution of the United States, and in the schemes of government of all
other civilized and representative Governments.

11. Wherefore your memorialists respectfully submit that they, no less than
the citizens of any American Commonwealth, are entitled to select, crdain and
establish for themselves, such forms of Government as to them shall seem most
likely to effect their safety and happiness; and that questions of such moment to the
Hawaiian people as are proposed to be settled by said Treaty, are guestions upon
which said people have the right, in the forum of Conscience, to he heard; and th
said Hawaiian people have thus far been denied the privilege of being heard upon
said questions.
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12. And your memorialists humbly pray the President, Congress and the
people of the United States, that no further steps be taken toward the ratification of
said Treaty, or towrd the extinguishment of the Hawaiian Nationality, or toward the
absorption of the Hawaiian people and territory into the body politic and territory of
the United States of America, at least until the Hawaiian people, as represented by
those citizens and residents of the Hawaiian Islands who, under the provisions of
the Hawailan Constitution, promulgated July 7, 1887, _would be qxialiﬁed to vote for
representatives in the Legislature, shall have hid the opportunity to express at the
ballot box, their wishes as to whether such project of Annexation shall be accepted or

re}'ected.

13. And your memorialists, for themselves, and in behalf of the Hawaiian
people, and of the residents of the Hawaiian Islands, pledge their faith that if thev
snall be accorded the privilege of voting upon said questions, at a free and fair
election to be held for that purpose; and if a fair count of the votes that shall be cast
at such election shall show a majority in favor of such Annexation, these

memoriaiists, and the Hawaiian people will yield a ready and cheerful acquiescence
in said project.

Honolulu, Hawaii October 8§, 1897

ss: ] Kalua Kahookano

Samuel K. Pua

F.J. Testa

C.B. Maile

Samual K. Kamakaia

James Keauiluna Kaulia
President of the Hawaiian Patriotic League {Hui Aloha’aina)

David Kalauokalani .-
President of the Hawaiian Political Association (Fui Kalai'aina)
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UPON THE INMSURRECTION OF JANUARY 1893, QUEEN LILI‘UOKALAN]
CONSTITUTIONAL MONARCH OF THE SOVEREIGN KINGDOM OF HAWAI'I -- ISSUED THE
FOLLOWING PROTEST LETTEA YO U.S., PRESIDENT GROVER CLEYELAND. DERANDING TKE
REMOVAL OF THE U.S. MARINES ABDETTING THE CONSPIRATORS IN THE COUP D ETAT, THE
APPLICATION OF THNIS DOCURENT AND TNE NERORIAL PETITION OF 1897 WaAS
RAMIFICATIONS IN INTERNATIONAL PUBLIC LANW, 17 ‘PROVES THAT TRE QUEEN AND NER
SUBJECTS NEYER SURRENDERED UNCONDITIONALLY TO THE GOVERNRENT THAT WOULD
SUCCEED IT: THEREBY BRANDING EVERY SUCCESSIVE GOVERNMENT IN HAWAI'I AS A DE

FACTO GOVERNMENT. THE LAWFUL HAWATIAN GOVERMMENT FOREVER RETAINS ITS STATUS
AS THE DE JURE GOVERNMENT.

I, LILI'UOKALANI, BY THE GRACE OF GOD AND UNDER THE
CONSTITUTION OF THE HAWAIIAN KINGDOM, QUEEN, DO HEREBY
SOLEMNLY PROTEST AGAINST ANY AND ALL ACTS DONE AGAINST
MYSELF AND THE CONSTITUTIONAL GOVERNMENT OF THE HAWAIIAN
KINGDOM BY CERTAIN PERSONS CLAIMING TO ESTABLISH A
PROVISIONAL GOVERNMENT OF AND FOR THIS KINGDOM.

THAT I YIELD TO THE SUPERIOR FORCE OF THE UNITED STATES
OF AMERICA WHOSE MINISTER PLENIPOTENTIARY, HIS EXCELLENCY
JOHN L. STEVENS, HAS CAUSED UNITED STATES TROOPS TO BE
LANDED AT HONOLULU AND DECLARED THAT HE WOULD SUPPORT
THE PROVISIONAL GOVERNMENT. NOW TO AVOID COLLISION OF
ARMED FORCES, AND PERHAPS THE LOSS OF LIFE, ] DO THIS UNDER
PROTEST AND IMPELLED BY SAID FORCE YIELD MY AUTHORITY
UNTIL SUCH TIME AS THE GOVERNMENT OF THE UNITED STATES
SHALL, UPON FACTS BEING PRESENTED TO IT, UNDO THE ACTION OF
ITS REPRESENTATIVES AND REINSTATE ME IN THE AUTHORITY

WHICH I CLAIM AS THE CONSTITUTIONAL SOVEREIGN OF THE
HAWAIIAN ISLANDS.

DONE AT HONOLULU THIS 17TH DAY OF JANUARY, A.D. 1893,
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JOSEFH PUNILET MANINI , SR.
P. 0. BOX 690201

Makawell , Kaual Hi 96769
Phoner (808) 338 - 1538

To. 1
THE SENATE (F THE UNITED STATES CONGRESS

SENATCRS ¢ Mr. AKAKA and Mr. INOYE

PUBLIC HEARING OF A CONGRESSIONAL BILL , )
dated Aug., 28, 2000 , at KCC PERFORMING ARTS BUILDING ,

Time ¢ 8115 to 12 115 and 1 31 15 to & &5

This testimony 1is a complaint presented publicly and filed
with the Senaturs of the Congress of the United States of America,
Mr. AKAKA and Mr. INOWYE on this 28th day of August in the year
2000 on the Island of Kaual (place name) MOKU PUNI , a portion of the
Archipelago chain of Islands mark by survey as the Polynesian
Triangle of the Pacific Ocean and 1inhabited by a family , a race of
Kanaka Maoil Natives , since 200 B, Co a migration from Peru South
America as vrecorded in family History records of JOSEPH PUNILEL
MANINI , SR. , legal Heir at law and Grantee of my ancestral estate,
Tax Map Key # The Polynesian Triangle of the Pacific Ocean, a
private estate by Title Deed Docket No, 99 =~ 193279 recorded in the
Bureau of Conveyances of the State of Hawall, Dec. 7, 1999 at 10100
A» Mo /8/ CARL T. WATANABE acting Reglstrar of Conveyances
M. PANG for Registrar of Conveyances Assistant Registrar , land Court

State of Hawaii , Certify Deco 7, 1999 1n Honolulu , Qahu .

page 1 = & with Exhibit "a" Continued i
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Continued

2. THE INDIGENCUS NATIVE INHABITANCE

The Maoris , Tahitians , Samoans , Rarotongans , Aitutakians
and Hawalians , are all related by famlly History records as one
family , a race of Kanaka Maoli Natives , a Nation of indigenous
Native people who migrated and inhabited the Archipelago chain of
Islands mark by survey as the Polynesian ‘!‘riéngle of the DPacific
Ocean , since 200 B..C. , before the reign of Jesus Christ , our

lord , and lived here as a Sovereign Nation ,
3e Jurisdiction

The Constitutional law vested in the Congress of the
United States of America has no authority +o address Jurisdiction
over the archipelago chain of Islands mark by survey as the
Polynesian Triangle of the Pacific Ocean of which the Islands
name Hawail are a portion off., as documented in Title Deed
Docket No. 99 - 193279 ( please examine Exhibit "a" )

The Native people of Hawaiki these Islands have the rights
to be the indigenous Kanaka Maoli Native , a sovereign Nation Or
a portion of the Native people of the United States of America,
Whereas the jurisdiction of the lands remains as a portlon of
the archipelago chain of Islands mark by survey as the Polyneslan
Triangle of the Pacific Ocean , a Private Estate not belonging to

the United States of America an iis people .

24 Continued i
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Continued 1

L, CONSTITUTIONAL 1AW CF THE UNITED STATES

This record recorded and compared in the law llbrary of
Congress , statutes at large of the United States of America , the
session of the 60th Congress , 1907 ¢+ 1909 , Vol. 35 part 2 ( AE 2-
111 ) , statute No. 2209 1 2210 , proclamation No. 827 dated 1 Deco
L4, 1908 by Theodore Roosevelt , president of the United States ,In
pertinent part , Whereas , by Joint resolution , to provide for
annexing the Hawailan Islands to the United States , approved July
7, 1898 , the session by the government of the Republic of Hawail
to the United States of the absolute Fee and ownership of all
public , government , " or" CRCWN LANDS . )

The United States of America by it's Congress and it's
president Theodore Roosevelt , Only accepted the CROWN IANDS of
the KAMEHAMEHA ESTATE , in the Jjoint resolution +to rprovide for
annexing the Hawailan Islands , dated Dec. & , 1908 { See 3 exhibit

"G" mage 8§ to 15 recorded in Exhibit "A" )

5o - KAMEHAMEHA |

According to History , Kamehameha dildnot congquer nor
overthrow the executor of Polynesla the Ruling Chief with the Red
feather cloak and head dress .

Therefore according to international law , conquest is

defined by Bouvier's Law Dictionary 1914 edition , ss the taking

36 Continued 1
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of the Soverelgnty of a country by force of arms exercised by
an independent power which reduses the vanguished to a submission
of the independent powers empire .

For further 4nsight into understanding what constitutes a

conquest look to the definition of the following words .

INDEPENDENT POWER

The right ability or faculty which 18 not subject to
control , restriction , modification or Ilimitation from any

given outside source .

In view of the afcrementloned , one could conclude that
it takes an unconguered Natlon to conquer another Nation , remember

KAMEHAMEHA was not a Kation , nor did he control and enpire o

6, SELF-INTERES

Furthermore KAMEHAMEHA dJdidnot congquer the WNatlon of Puni ,
Punl , " POO" or executive of +the Kanska Maoll Natives of
Polynesia , KAMEHAMEHA was merely acting 4in his own self-interes
with no power; no authority and no Jurisdiction to comstitute an
OVERTHROM or CONQUEST , therefore any and all properties acquired
through the KAMEHAMEHA, Estate as CROWN ILANDS 4s Null and Void ,

for this Estate does not 1legally exist .

4, Continued 1
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Continued

7o RESTITUTION OF OUR HERITAGE

The Nation of the United States of America , by it's
Congress and it's president 4is with full authority to rectify
this wrong that they have imposed on the indigenous Kanaka macli
Natives of the Polynesian Trlangle of the Pacific Ocean and to
reesiablish there Soverelgn Nation by returning all rights and
possession of ownership to all of there properties , %o the
rightful owners as documented within this instrument , Title Deed
Docket No, 99 - 193279 as recorded in the Bureau of Conveyances

of the State of Hawall { please examine Exhibit *aA" ).

8, FINAL CONCLUSION

I sincerely extend my deep appreciation to the SENATE
of the Congress of these United States, for your receipt of
this document a complaint of which 1is self explantory that the
Jurisdiction of the Archipelago chain of Islands mark by survey
as the Polynesian Triangle of the Pacific Ocean '1s a public
record recorded in the Bureau of Conveyances of the State of
Hawali, as Title Deed Docket No. 99 - 193279 an certify Dec. 7,
1999 in Honolulu , Ozhu .

Therefore , as the GRANTEE of this ESTATE, I am in
opposition of +this Congressional Bill , please take 41t back to

drawing board , your claim of Jjurisdictiem 1is a fraudulent scheme

S Continued 1



178

Continued i

and has no authority over the lands of the Hawaiian Islands of
which 4s a portion of the Archipelagoe chain of Islands mark by

survey as the Polynesian Triangle of the Pacific Ocean. MAHALO

Respectfully submitted
N 1 RN
h) G;Lﬁc~£l4 ;%%iﬁuals}f

1
GRANTEE of this ESTATE.
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JOSEPH PUNILEI MANINI, SR,
P.O. BOX 690201

Makawell , Kaual HY  §6769
4833 -~ B Menehune Rd.

Phone ¢ (808) 338 - 1538

TITLE DEED s KULEANA IANDS OF THE
PUNT , ESTATE .

Hpwites Morciocl, s

JOSEPH PUNILEI MANINI , SR.

Heir at law by descent , Executor and
Grantor of the PUNI , Estate , a
conveyance through inheritance .

Know all men by <these jpresents
that I, Joseph Punilei Manini , 8r.,
Executor and Grantor of the FINI ,
estate , for and in consideration of
the receipt of the sum of one
hundred dollars from Joseph Punilei
Manini , Sr., of VWaimea , Island of
Puni name Kaual , therefore I, have
sold and conveyed absolutely this
entire estate of Punl, to Joseph
Punilel Manini , Sr. , Heir at Law
and Grantee by this instrument .

1 - 18 Continued
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Continued
GRANTEE(S) ADDRESS ¢

JOSEPH FUNILEI MANINI , SR.
P. O, Box 690201

Makaweli , Kauai Hi 96769
4833 - B Menehune Rd.

Thone (808)" 1338 - 1538

TAX MAP KEY # ~ The Polynesian
Triangle of the Pacific Ocean ,

TITLE DEED
KULEANA LANDS OF THE FUNI , ESTATE

Privately owned properties with survey , and iwo
Title Deeds , mark the estate of FUNI , the Ruling Chief ,
dress with the Red feather cloak and head dress , the
exeoutive of the Moku's or Islands of PUNI , situate 4in the
Polynesian Triangle of the Pacific Ocean ( See 1 Exhibit "E"-
plate 1 and 2 pages 3 &4 ) " Na Kaplau I lLaka " these
two appliqued designed instruments domesticated 1839 A, D.

by KAMAIU , at Lahainaluna Maui ,

2 Continued
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KA NKU  FUNI
THE PRIVATE SURNEY XSTATE OF FUNI
THE CAPITOLy (F THE POLYNESIAN TRIANGIE OF THE PACEFIC CCEAN

TITLE DEED ¢ DOOUMRBMIER AT LAHATHALIHA HfWI,iB” Asx De BY KAMALU
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These appliqued designed inatruments domesticated , 1839 A. D, by XAMALY,

TWO TITLE DIXIS , maxk the Polyneaian Triangle , Private suxvey Estate of

BNT ,

dooumented by these two Maps , plate 1 and 2, the executive

unoonguersd nor overthrowm , there's no recvrd recorded of & submission

of this Iupire , The Sovereign MNation ‘of FUNI , the Capitol eof the

Kanska Maoli Natives of the Polynesian Triangle of .the Paoific Ocean,

( Dhidit "E" Plate "1*) Continued |
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Continued 3

This record recordsd and compared Im the Law Iibrary of
Congress , statutes at large of the United Siates of Aperica, the
session of the 60th Congress , 1907 : 1909 ,,Vol, 135 part 2 ( AE
2 - 111 ) , statute No, 2209 1 2210 ,, proclamation No. 827 dated ¢
Decemter 4, 1908 %y THeodore Roosevelt ,.president of the Umited
States , Im pertinent part ¢ Whereas , by join% resolution ,"to
provide for ammexing the fawailan Islands to the United States",
approved July 7, 1898 ,, the session by the gowernment of the
Republic of Hawail to the United States of the abmolute Pee and
ownership of all public , govwernment ,"or" CROWN LANDS .,

The United States of America by 4t's Congress and it's
president Theodore Roosswelt , Only accepted the CROWN LANDS of
the KAMEHAMEHA ESTATE , in the Joint xesolution to provide for
annexing the Hawalian Islands , dated s+ December 4, 1908 ,

{ See 1 Exhibit "G" ypages 8 to 15 )

Accn}‘é.ing to History , Kamehameha didnot conquer nor
overthrow the " Executor of Polymesia ®, the Ruling Chief of the
Kermka Meoli Nation of FUNI , the Chief with the red feather
¢loak and Head dress ,,last Ruling Chief Xaumualii , ths exeocutor
of Polynesia and also Ruling Chief of the nine Islands or Moku's
of FPUNI , Capitol and home of +the Kanaka Maoll Natives of

Polymesia o { Seer Exhibit "E" plate 1 & 2 pages 3 & 4 )

S Continued
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Continued

Therefore according to international law, comguest 1is
defined Yy Bouvier's Law Dictiomary 1914 edition , as the taking
of the sovereignty of a oountry by force of arms , exercised by
an independent power which rsduams the vamuished to the
submission of the independent power's empire .

For further 1insight into understanding what oconstitutes
a oonquest , look to the definition of the following words ,

Independent Power The Tight abillity , or faoculty which 1is not

subject to Control , restriction, modification,

or limitation from any given outside source.

In wWew of the aforementioned , ome oould conciude that

i1 takes an Unconquered Natiom to conquer anothexr Nation ,

rememtier Kamehameha was not a Nation , nor did He (Control and

Emgire .
Purthermore , Kamehamsha didnot Conquer the Nation of RUNT,

PUNI , " POU " or executive of the Kanaka Maolli HNatives of

Polynesia , Kamehemeha , was mnerely acting in his own gelfeinterest,
with no Power , no Authority, and no Jurisdiction to constitute an
Overthrow or Conquest , therefore any and all propertles acquired
through the Kamehameha estate as CROWN IANDS 1s Null and Woid,
for this estate does not legally exist .

The Nation of the United States of America , by 1t's

Congress and 1i's President , is with full authority to rectify

6. Continued
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Continued 3

this Wrong that they have imposed on the Kanaka Macli Natives
of Polynesia and their Sovereign Nation of Puni , by .returning
all rights and possession of ownership to their properties , to
these rightful owners , a8 documented within this 4instrument ,

Record recorded and compared this 22nd day of Qotober
1999 , " Puni " , Grantor ,deceased executive ;Jf the Moku's or
Islands of Purd , private anceatral estate as documented in these
two Title Deeds , recorded in Exhibit "E" plate 1 and 2,
situate 4in the Polyneslian Triangle of the Pacific Ocean . ( Jeey
pages 3 and 4 )

" Punilei Manini " , deceased ancestral deséendant of Purd,
Punilel , translated to English means * CROWN PUNI " , Heir st
law and executive to this private ancestral estate of Pumd , by
descent , as the Crantor of the entire estate of Punl , through
inheritance .

Joseph Punilei Manini , Sr. , anoestral descendant of Pumi
and Punilei Manini , by descent , he 18 the ™ CROWN PUNI “ of this
dispensation , as Heir at law , executor and Grantor to the entire
private ancestrsl estate of Puni , The Polynesian Triangle of the
Pacific Ocean and by virtue of xight to ownership and posgsession
of this entire private ancestral estate through =2 conveyance by
inheritance , and demands his claims of rights as the 1legal owner
to all estates , including estates in trust , within this survey
tract, and area of land , water , etc, , within the Polynesian
Triangle of the Pacific Ocean as recorded in this instrument .

7.
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THIE
STATUTES AT LARGE
'UNITED STATES OF AMERICA

. DECEMBRER, 1307, TO MARCH, 1909

CONCURILENT NESOLUTIONS OF THY TWO HOUSES OF CONGRESS
AND
RECENT TREAT{ES, CONYENTIONS, AND EXECUTIVE
PROCLAMATIONS

EDITED, PRINTED, AND PUBLISHED BY AUTHORITY OF QONGRESS
UNRDER THE DIRECTION OF THE SECRETARY OF STATE

VOL. XXXV
IN TWO PARTS

PART 1—Public Acts anid Resolutions
" PART 2-Private Acts nnd Resolutigu, Concurrcutl Resoluiions,
“"TFeation, and Proclamations

PART 2

WASHINGTON
OOYERNMHENT FPRINTING OFFICE
1009

10,
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PRESIDENTIAL PROCLAMATIONS CONCERNING PUBLICILANDS:
January 24, 1791 - March.19, 1936 ;

Numerical List and Index )
by Anne R. Ashmore
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Hispanic Law Division

Near Eastern and African Law Division

11.



H

Stat.
Stat.
Stat,
Stat.
Stat.
Stat.
Stat,
Stat.
§tat,
Stat.
Stat.
Stat,
Stat.
Stat,
Stat.
Stat.
Stat.
Stat,
Scat,
Stst.
Stat,
Stat,
Stat.
Stats
Stat.
Stat.
Stat.
Stat.
Stat.
Stat,
Stat.
Stat.
Stat.
Stat.
Stat.
Stat.
Stat,
Stat.
Stat.
Stat.
Stat,
Stat.
Stat,
Stat.
Stat.
Stat.
Stat,

2188
2190
2193
2192
2193

2184

2195
21%6
2197
2203
2205
2206
20
2208
2208
2209
2211
2212
2213
2214
2213
2216

217

2218
2218
1219
2220
2220
2221
222
2223
2223

2224

2223
2228
2226
2228
2230
2231
2132
20
2234
2235
2235
2236
2218
2238
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Boundary, Censds, June 15, 1908
Gila Nationsl Porest, June 18, 1908
Datil Hetfonsl Foreet, June 18, 1908

Crand Canyon Natlionsl Game Presearve, June 23, 1908

Uints National Forest, July 1, 1508
Crook Nstionsl Fovest, July 1, 1908
Klsmath Nstional Torest, July 2, 1908

Coconine & Xaibad National Porssts, July 2, 1908

Puerto Rico, public land, Aug. &, 1908
Rosebud Indisn Ressrvation, Aug. 24, 1908
Tumscscor! National Monument, Sept. 15, 1908
Ocals MNationsl Forsst, Nov. 24, 1908

Dakots National Forast, Nov. 24, 1908

Choctawhstchea Nations) Forest, Hov. 27, 1908

Lighthouse, Haw., Dec, &, 1908
Lighthouss, Haw., Dec. 4, 1908
Lighthouse, Haw., Dec. &, 1908
Lighthouse, Haw., Dec. &, 1908
Lighthouse, Haw., Dec, &, 1908

Wheeler National Monument, Dec. 7, 1908
Humboldt Hational Foress, Jan, 20, 1%0%
Hoaps Nstionsl Forest, Jan. 21, 1509
Cleveland National Forvest,Jtsn. 26, 1909
Pocos National Forest, Jan. 28, 1909
Prescott Hational Forest, Feb. 1, 1909
Tonto Nstional Forest, Feb, 10, 1909
Harquette National Forest, Feb. 10, 1309
Nevada National Forest, Féb. 10, 1509
Dixia Nationsl Forest, Feb. 10, 1509
Hichigan Nstional Forset, Yebd. 11, 1909
Klamsth National Forest, Feb, 13, 1909
Superior National Yorest, Feb. 13, 1509
Gils Hational Forest, Fsb. 15, 1909
Black Hills Mational Yorast, Fed. 15, 1909
S{oux National Torest, Ped. 15, 1909
Tongass Netional Forest, Ted. 16, 1909
Toiyabe Nstional Porest, Peb. 20, 1909
Datil Netional Forest, Feb. 23, 1909
Chugach Nstional Forest, Feb. 23, 1509
Modoc Hational Forest, Feb, 23, 1909
Ozatk National Yorest, Feb., 23, 1909
California Nstional Forest, Fab. 25, 190%
Arkansss Nst{onsl Yorast, Feb. 27, 1509
Hono Natfonal Forest, Msr. 2, 1909
Sitgresves National Forest, Mar. 2, 1909
Lincoln Nationsl Forest, Mar. 2, 1%09%
Shasts Nastionsl Forsst, Mar, 2, 1909

12,

810
a1
812
814
813
816
817
818
819
820
821
823
824
825
826
827
828
829
830
831
832
8
834

835

836
837
838
833
840
841
847
848
843
844
845
845
849
851
852
853
854
833
837
858
839
860
861
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PROCLAMATIONS, 1uos, )

County of Mayl, Territury of Ilnwali, be humadistaly remarved for
lighl-inuae pumasea;
NOW T!N'}RI‘}!"dRK. [ TUHEODOWE. ROOSEVELTY, Prasldint  Mebihme s,
uf tha United Slates, by virtus’of tha autherity i un vestad, do
hareby declara, proclaim, and mako known that e lulluwligg deanrihedt
Jub or plab of tandd ba anid the anmg Is homby, xubijnct to aucl logiss.
tive aotlon as the Conyress of the Unite State msy take with
respact Whiemto, rosarvod for fighl-liouss pumones, tosieitiem
X\I of Uio Iand, the proporly ol the Unilal Staies of America, nn  Brstiptien.
the itand of Puukil (angtimes known as Puniki) on thie meuth aide
ul the entrance o the linrbar varimuddy knawn ax aua, Purokabi’
nugl Kanikl, In tha Chunty of Mueui, ‘Perrilory of Hawnii, '
IN-WEPNIRS WHEIKOK, 1 have bereunto aet iy hawd s
ratiagi Lthe weal of the Unltal $intes Lo bn allixed .
Douna al the Cﬂf"tsf Waahinglan, this 41h day of Decotsher In te
-year of ‘oue lanl one thousnml islne hsnedeed sl eiplit,
(arand wid of- tha Independence of the Uniked Stales e nne
Bomdresd wond thirly-thind,
. Puraimsur Rousrviy
By tha Preaident:
Alrey A, Aurr
Acling Seerelury uf Shite,

A PROCLAMATION. buerster & %

WIHRREAS, by joint resolulinn "ln procide far annexing Lha fiawsiss iewhs

. 3 Lol & .
Hawaitan Ialands to the Usited Statess, approvod July 7, 1303, Lha el st b bt
remion By e gavermmentaf the Ropublis of Hawaii to the United “pmmie™
Stalon.af shmones, of all nphis yf ;unrei’:m}' of whatsngrer kind in Vb ninra
Wifilover thetlawailan Ialands wnd thelr sinpanidencion, and the frags.

L {lod] § v anil nwaanshlp g ;

9, govdrunant or ¢row 2, pulbilis i:u{miuf:, ar amfices, parls,
‘nathaes, nuntary squipmenf, and all athee pulilis pruparty of avary
kindd and leseription bolunging Lo the govsrmuunant of tha Haveaiinn
[xlamids, was tluly accaptod, ratilied, al confirmed, il the.anid
Hawalian Islnads minl their depondencio annoxed wa a part of the
ferritary of the Unitad Stalex, mind mmls mubject to the savercign
totalilon thoesol, aid all snd singudar tha praperty and righia hore-
inbolore mnsstinned vealod In the Unltasd States of Amariun;

AND WHIRBAS, It was Turthor provhied In sald swolutlon thal
the exiating lawa nf the United Slates ralatirs 4o prblle lands abiall
not apply o such Dands i the Havwniian falainle, hat tha Coupgema of
the Usiled Statew shall minct spacinl Inws lur their sinangensist sid
apagitinn;

}\NQ_;\YHEREAS it in doomod geconsary in the publie intarests | faas Setdadistial
“that g% cartuin ;mrccf of Ianed wituatod ab Lao o Kokole, District of
Waimon,dn tho Island of Kauni, Terriory of Hawaii, b imnadintely
rasarved for ti};hulmxm purjiones; .

NOW THERBFORE, 1, THEODORE ROOSHVELT, Presidant  Mehideaatia
ul tha Unitad States, by virtuo of the authordty in ma vestod o
heraby declars, prociaing, atd ninko kuown thal the fullowing do.
seribod Tob o plob of Iami o and the sume is hernby, aubjoct loauch |
legdulativa action s the Congreay of the United Staics may ke with
respoct Winmbs, rowsrval {ue light<houvss purposes, Loawiti—

Faght-Houss siia,

Naginning at & point marked Iy & anneinel espped gnlvandsud Tron  Pretiie
pipe, whose sahuth amd distanen fnnn the Haenii Terrtoninl Quve

BPB we vty W5, 3T Tl 78

13.



190

2210 PROCLAMATIONS, 1908,

emment Survey triangulation station “Kansloa” are respectively
100* 25° and 7464.1 fost, and running by true szimuths and distances

o8 follows:
 xr : ” * >
3 2080 5 31005 1t to & point marked by o 17 gal. iron pipe

3. 28° & 2023 * more or less to & point on the ssashors
4. 115° & 376,95 * slong the aesshore to o point on the seashors,
8. 208° 8" 197.8 ' rmore or lsss Lo & point marksd by » 17 gal. iren

ps. .
8. 208" &' 4434 " v the gomt of beginning;
Containing an sres of 8.5488 acres mors or less,

Right of Way to Government Main Road.

Ristolwsywder  Beginning st the norihesst corner of the light station plot, whick
e cc;no?io mrked by a one-inch e;rpedﬂgai&fxﬁ:‘od iron pipe whose
azimuth and distance from the Hawsiisan Territorisl Government

Survady trisagulstion station ""Kanalos" ars respsctively 00* 40’ and

7100.0 fest and runsting by lrus szimutha snd distances ss follows:

1. 118° 8 30.11 fi. slong light station plot to & point

2. 208° 197 1264.86 ' (o axireme southern point of Lot 2" of the
“Mana Lots’! of Hawsiisn Territorial Sur-
veoy of Nov, 1907, said point being marked
by a galrasized iron pipa. .

3. 223° 20 4086.1 ** along above-mentioned ‘Lot 27" to s ex-
treme esatern point, sdid point being
marked by a galvanizsd iron pips

4 216° 18" 50.0 " scross the “Rosd Reterve” of Hawaiisa
Territorisl Survay of above-msstioned lots
to  point.

5. 306° 187 1710.0 * to & point.

o, al‘l ‘ll 339v8 L T "

7. 317°24° 48337 v un

8, 334° 50 1986,08 * through awamp to & puint.

0. 228°20 16014 “ Lo s point.

10, 318*20° 80.0 ' along Government main rosd to s point
marked by s galvaaized iren pipe

11, 48°20°1604.2 * to o point marked by » galvanized iron pipe

12. 84° 80°2012.8 * through swamp to s point marked by & cross

. on & atons on the northeast boundary of
“Lot 17 of the previowly mentioned
“Mans Lots” .

13, 137° 24" 485.0 ' slong boundary of “Lot 1" to s point
marked by & cross on s atone B

14, 134°41° 335.0 ' slong boundary of “Lot 1" to a point
marked by & cross on a stons, .

1S5. 126* 18’ 1676.0 * along boundary of "Iot 1" to & point
marked by & galvanised iron .pips, ssid
Point being extrsme north corner of
Lot 1%, .

18, 43°2074088.6 ‘' along “Lot 17 to u poigt marked by s gal-
vanized iron pips, said poini being sxtrsme
westarn corner of Lot 1" )

17, 28° 19*1264.4 “ clong Government land te the point of be-
ginning, snd containing an sres of 10.8698
acres more or lesa.

14,
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FAMILY ..... RISTCRY

PUMILEI MANINI , a descendant of PUNI , Ruling Chief and
executive of the Polynesian Triangle of the Pacific OQOocean and
alsp a relative of XAMAIU by descent abt. 1137 A, D. , Island
of FUNI name Xaual , as record is recorded’ and compared ‘1n the
family history records of the L. D. S, Church .,

{ See: exhibit "F" page 18 )

Keliimauele Kalaupuahiwa {K) alias " Pua ®
married

Kapatki Nawaawai (V)

Son's
Pila Manint {K) alias "Pila" Kaaua Pila HManini (¥)
married daughter; married
Emare Kahanu (W) alias "Emale" Nicholas Manimi (K)
no dependant children
Son

Keliimauole HManini (X)
married

Malaea 'Hahapaa (¥) alias Liliha
Son

Punilet Manini (K) altas  "Punilei®
marTied

Kaualoku Utha (W)}

16,
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Continued 1
Son
Pinehaka Punilel Manini
married
Leimom} Makuaole
Son
Joseph Punilel Manini, Sr. (K) third cousin by descent to 1
Kagua Pila Manini (W)
maxried

Beverly Ann Curtis

eight dependant children

Emale Pila (W) alias Emare Kahanu (W) ( matden name )
second husband

married
Solomona Nawaalaau (X) half-brother to Zakaria Lae (K)

no dependant children in this marriage

FAMILY BISTORY : Recorded and compared this 30th day of July
1699 , by Joseph Pumilel Manini , Sr. Heir at law and executive
to this estate by descent , truly and correctly +to the Dest

of my ability .

4833 - B Menehune Road Waimea , Kaual Fhone (808) 338 ~ 1538

17,
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HAWAH ALL-PURPOSE ACKNC LEDGMENT

e o Mids
58, -
comdot_Fpiluds onvis _ 2 cay o _Decermpea . 1995
Day Nanth ¥na:

before me personally appeared

N ol Sgroer

1o me personally known, who, being by me duly swom or affirmed,
did say that such person{s} executed the foregoing instrument as

the free act and deed of such p ), and it appli in the
capacity shown, having been duly authorized to execute such

instrument in such capacity. ) 7

2 G

My commission Aj
OPTIONAL
Though the information in this Section Is nol raguired by law, il may prove valu, ons B R T
relying on the gocument and could prevent rermoval and ! this Top of thamb hete Top ol thumb hate
1o another docusment.
Description of Document and Signer
o] Title/Type; Data: No. Pgs.:

Signer(s) Other Than-Named Above:

Signer's Capacity:

oxm mmwmonuu«mAn RO hx 7184 cm ﬁnailmnu Prog. Mo 5321 Recror: Gt Tor hu 14900-078 6017
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To: OHA Trustee
FROM: Leiliwin Kalei Mahuiki
RE: Segawa/Ching vs. Kaheleiki et al,

I will open by stating for the record my genealogy.

"0 wal na makua?"

Kapae (K) dwelt with Kaleone (W)

and Laa (K) was born

Kana Nahale'elua (K) dwelt with Haha (W)

and Rachel Nahale'eslua Ilalaole 'Q Kamehameha was born.
Laa (K} dwelt with Nahale'elua (W)

and Jeremiah Mahuiki was born.

Sam Pa (K) from Kahilikai dwelt with Lucy Kai (W) of Hanalei
and Leiliwin Kalei Pa was born.

Jeremiah Mahuiki married Leiliwin Kalei Pa

and had sixteen chilren, I am their fourteenth chiid and
1 carry my mothers mane Leiliwin Kalei Mahuiki(Denson}.

I have married David Denson and have three children,
Leiliwin kalei, Kapuailikopumehana'O'nalani, and
Kamana-0Olana.

With this letter I have enclosed a packet containing
as much factual information as possible to help you under-
~stand our case.Our greatest hope is that OHA can find some
way to help us save our home, my grandmothers' home, and land
that we have had since King Kamehameha the third gave it to
my ancestors during the mahele.

After my tutu's death Mike Ching began a process he
started years before her death. He signed our cousin,S.Segava
to a contracting assuring him the ability to buy our lands
i1f Segawa could get title, she did not and ching had her
guit claim to him so he could force the land to auction.

At auction we will not get much for our land and most heirs
will see nothing, except another peice of land taken away.

Since I was a young girl I have watched foreigners,
the state, and gov't take away one Kanaka maoli‘'s land
after another and it is not right. They drag us to court
into thei arena and watch as we are consumed!
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Somewhere in Febuary 1997 we were dragged into court.
We sought the Help of Native Hawiian Legal corp{NHLC).Our
Lawyer Arnold Lum never came to our first hearing resulting
in default judgements against ohana not represented and a
summary judgement,which in my opinion was wrong. because
there were many errors in the title report and genealogy.
(some family was not included, others interests were wrong
like my Uncle Ezera.)

On questioning Lum as to how to correct errors in the
title report, we were informed summary judgement had been
made and we would have to live with the errors,unbeleivable?
We were 1led to beleive there was nothing he could do.

Upon pressuring Lum to do SOMETHING he asked the court to
partition in kind a 10,000 sg/ft 1ot and let us pay
market value for any interst missing, the court rejected
Lums regquest.With auction almost certain my husband went
to OHA to ask for guidance and assistance for my Uncle
Ezera pa and Myself.

They met with the trustees at Anahola Clubhouse and after
being well received went the next day to again speak to
the Trustees' at the Sunspree resort. The trustees®
indicated that they would try to help ....Gladys Brandt
and Clayton Hee spoke with the Judge{masuoka} and the
Ching family, their reaction was that Ching would not-
negotiate taking our ancestral lands, but judge Masuoka
alowed us some more time because of Gladys Brandt and

ve changed Lawyers. You see Arnold was representing my
Uncle and some other family in what now was a clear
conflict of interest. He submitted a bill which is in this
packet for 6,710 dollars?? IT has since been reduced to 400
dollars.

After the election we lost all contact with the people
at OHA. The Honolulu Star Bulletin wrote a story that we
thought OHA should see so we faxed it to you. Only Mililani
Trask replied by Fax, no other response or word from OHA
since?

Meanwhile, Harold Bronstein replaces Arnold Lum as
our atty. After locking at our case he immediately asks
why we did not guestion the title report. Good Question?
After two years Harold has now petitioned the court to
amend or dismiss the title report based on errors and
inaccuracys.Now before the judge on March 24,1999 is whether
to amend or dismiss summary judgement,also a petition
by ching against our motion and a MOTION TO AUCTION.

Please 1f OHA can find no way to help surely we will
lose all our lands. Mrs Pa has put together several
proposals that would help us save this land I ask you
please give them consideration.Lastly if this court, the
same court that overthrew our gov't and imprisoned our
gueen pushes us aside we surely will not yield and will
not harm but will defend ourselves against such forces that
prey on the weak. .
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I Lei Mahuiki would like to thank you for you time
and consideration in this matter. I beleive that OHA can
and will help. Please if you could write to the judge
and let him know you are trying to see what could be done?
Please reply before the 24th. )

Ezera and J.Pa Lei & David Mahuiki
826-~-2545 Po Box 1659 Kapaa
HI 96746

B08 245 9441

Sincerely,
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HAROLD BRONSTEIN #4320 ) -,
P. 0. Box 3064 Gy WA -5 P35S
Lihue, Hawali 9676¢
Telephone: 245-199%7

Attorney for Defendant
Ezera Pa

IN THE CIRCUIT COURT OF THE FIFTH CIRCUIT

STATE OF HAWAII

SHARON M. K. SEGAWA, Trustee CIVIL NO. 97-0273
of the Sharon M. K. Segawa
Revocable Living Trust under
unrecorded Trust Agreement
dated Novembar 15, 1995, and

ERNEST M. KAI,

DEFENDANT EZERA PA’S MOTION TO
RECONSIDER AND/OR ALTER OR AMEND
AND/OR SET ASIDE THE ORDER
GRANTING PLAINTIFFS’ SUMMARY
JUDGMENT MOTION RE TITLE AND
PARTITION FILED MARCH 18, 1998;
MEMORANDUM IN SUPPORT OF MOTION;
EXHIBITS "A" - "G"; AFFIDAVIT OF
EZERA KAI PA; AFFIDAVIT OF

S. B. KAHELEIKI, also known as) HAROLD BRONSTEIN; NOTICE OF

S. BEN XKAHELEIKI and BENJAMIN ) HEARING; CERTIFICATE OF SERVICE
KAHELEIKI, et al. }

Plaintiffs,

Vs,

} Date: March 25, 1999
Defendants. ) Time: 1:00 p.m.
}  Judge: George M. Masuoka

DEFENDANT EZERA PA’S MOTION TO RECONSIDER AND/OR ALTER OR
AMEND AND/OR SET ASIDE THE ORDER GRANTING PLAINTIFFS? SUMMARY
JUDGMENT MOTION RE TITLE AND PARTITION FILED MARCH 18, 1998

Defendant, Ezera Pa, moves this Court pursuant to Rule
60(1) (5} and (6) of the Hawaii Rules of Civil Procedure and the
Court’s inherent equitable power to reconsider, alter or amend
and/or set aside the Order Granting Plaintiffs’ Summary Judgment
Motion Re Title and Partition, filed March 18, 1998.

DATED: Lihue, Hawail, March 5, 1999.

! [t

MAROLD BRONSTEIN
Attorney for Defendant
Ezera Pa
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IN THE CIRCUIT COURT OF THE FIFTH CIRCUIT

STATE OF HAWAII

SHARON M. K. SEGAWA, Trustee
of the Sharon M. K. Segawa
Revocable Living Trust under
unrecorded Trust Agreement
dated November 15, 1995, and

) CIVIL NO. 97-0273

)

)

)

)
ERNEST M. KAI, i

}

)

}

}

MEMORANDUM IN SUPPORT OF MOTICON;

Plaintiffs,
vs.
S. B. KAHELEIKI, also known as)
S. BEN KAHELEIKI and BENJAMIN }
KAHELEIKI, et al.

)
)
Defendants. }
)

MEMORANDUM IN SUPPORT OF MOTION

Oon September 10, 1997, Sharen M. K. Segawa, Trustee and
Ernest M. Kai filed a Complaint pursuant to "Haw. Rev. Stat.
Chapter 669 to establish their title to an undivided interest in,
and pursuant to Haw. Rev. Stat., Chapter 668 for an accounting and
to partition, TMK (4) 5~5-6-15, being all of Royal Patent Grant
2715, except that portion conveyed by S. Ben Kaheleiki and Sarah K.
Werner to the Territery of Hawail by Deed dated January 5, 1931,

recorded in Book 1057, Page 492. (Complaint, at page 4).!

i A Stipulation between the Plaintiffs and Defendants
Michael G. Ching and Jennie P. Ching Re Substitution of Parties was
filed on October 15, 1998. Pursuant to the Stipulation Defendant
Michael 6. Ching was substituted for the Plaintiff Sharon M. K.
Segawa, Trustee, and the Defendant Jennie P. Ching was substituted
for the Plaintiff Ernest M. Kal.
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Plaintiffs’ Summary Judgment Motion Re Title and Partition was
filed on JanQary 21, 1998. The Memorandum in Support of the Motion
included the Affidavit of Colleen Y. Uyachi, a legal assistant to
Plaintiffs’ attorney. Uyechi's Affidavit authenticated as true and
correct copies of the exhibits attached to the Motion For Summary
Judgment, including:

1) Exhibit 1, a title report as of August 15, 1996,
issued by Title Guaranty of Hawail, Incorporated, (Exhibit "A"),
and

2) Exhibit 2, an unrecorded copy of a Quitclaim Deed
dated November 6, 1997'fr6m the President of the Church of Jesus
Christ of Latter Day Saints, a Utah corporation to Jennie P. Ching
{Exhibit *C"}.

The Memorandum in Support of the Motion as did the Complaint
relied upon the statements contained in the title report, and
provided no gpther evidence of title to the property. Moreover,
there is absolutely no proof as to how the Plaintiff determined the
percentage interest of each individual they considered an owner of
an interest in the property. An Order Granting Plaintiffs’ Summary
Judgment Motion Re: Title and Partition was filed on March 18,
1998. (Exhibit "B").

SUMMARY JUDGMENT

The moving party has the initial burden of identifying those

portions of the record demonstrating the absence of a genuine issue

of material fact. Dunlea v. Dappen, 83 Hawaii 28, 37, 924 P.24d
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196, 205 {1996). Summary judgment is appropriate if the pleadings,
depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is entitled

to a judgment as a matter of law. Amfac, Inc., v, Waikiki

Beachcomber Inv. Co., 74 Haw. 85, 104, 839 P.24 1o, 22,

reconsideration denied, 74 Haw. 650, 843 P.2d 144 (1992); see also
Hawaii Rules of Civil Procedure (HRCP} Rule S56(¢). A fact is
material if proof of that fact would have the effect of
establishing or refuting one of the essential elements of a cause

of action or defense asserted by the partieé. Maguire v. Hilton

Hotels Corp, 79 Hawaili 110, 112, 899 P.2d 393, 395 (1995} (citation

omitted). On motion for summary judgment, the evidence is viewed
in the light most favorakle to the non-moving party. Sate v.

Tradewinds Elec. Serv. & Contracting, Inc., 80 Hawaii 218, 222, 908

P.2d 1204, 1208 (19%5).
Finally, Rule 56{e) of the Hawail Rules of Evidence states in
part:

{e} Form of affidavits; further testimony; defense
required. Supporting and opposing affidavits shall
be made on personal Knowledge, shall set forth such
facts as would be admissible in evidence, and shall
show affirmatively that the affiant is competent to
testify to the matters stated therein. (emphasis
added) .
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HE T E _REPOR

The title report used by the Plaintiffs as their evidence to
establish the history of title and ownership of the property is
simply Aincomplete, incorrect and full of hearsay. As to
S. B. Kaheleiki, the son of J. H. Kaheleiki the title report
indicates as follows:

By Warranty Deed dated December 4, 1516
recorded in Liber 448 at Page 376, J. H. KAHELEIKI
conveyed unto §. B. KAHELEIKI {son) and SARAH KFAWA
WERNER (daughter}), R. P. No. 2715 containing an
area of 1 acre besides other land.

By Warranty Deed dated January 5, 1931
recorded in Liber 1057 at Page 492, SARAH K.
WERNER, widow, and S. BEN KAHELEIKI, widower,
conveyed unto the Territory of Hawaii a portion of
Grant 2715 containing an area of 1592 square feet
required for the widening of the main Government
Road through Hanalel.

No further conveyance appears of record by
S. BEN KAHELEIKI or under the name of BENJAMIN
KAHELEIKI dealing with Royal Patent Grant
Number 2715. The records at the Bureau of Health
Statistics lists the death of BENJAMIN KAHELEIKI,
widower, on October 31, 1931 on Kauai. His estate
was not probated nor his heirs—at-law judjcially
determined. (Emphasis added).

DAVID NOA KAHELEIKI, a brother of §S. BEN
KAHELEIKI and SARAH WERNER, died on May 3, 1941 in

Hanalel, Kauax. is tate wa a in e
Circuit Court 1 state
Number 319 an intestacy. The Petition for

Administration was filed therein on May 24, 1941.

Information shown on the history sheets for

ax Ke 4 56— containi an_area 8.9
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acre obtained from the Real Property Assessment
Department, City and County of Honolulu, suggest
that the yndivided 1/4 interest of S. BEN KAHELETKI
in and to the subiect land devolved to his sister,
SARAH K. WERNER and brother, DAVID NOA KAHELEIKI.
The owners of the subiect land as noted on the
history sheet "route slip" dated Decepmber 23, 1942,
are: GABRIEL K. KAHALEIKI, 6/40 interest,
J. M. IRVIKE, 6/40 interest; MRS. JULIA MILLER,
6/40 interest; MRS. RITA KAAI, 6/40 interest;
ANTHONE W. RAMOS, 6/40 interest; DAVID KAHELEIKI,
JR., 5/40 interest; ALICE H. KAI, 1/40 interest;
LUCY K. PA, 1/40 interest; JOHN KAI, 1/40 interest;
RQOY KAT, 1/40 interest; SAM  KAI, JR., 1740
interest. Also noted thereon is the following:
*pavid N, Kaheleiki Est. had 1/4 int, in Gr. 2715
Area - 0.96 Ac. But in Prob 319 SE this parcel was
not listed in the jinventory." (Emphasis added).

(Exhibit A", at pages 2, 3 and 4).

As to the interest of Gabriel Kaheleiki, the last conveyance
recorded as to his interest in the property was on May 14, 1954
from Robert K. Kealoha to Albert Peters.

As to Albert Peters the title report states:

No conveyance dealing with the subject land appears
of record by ALBERT PETERS who died on May 8, 1962
on Kaual. There is no probate of his estate nor a
judicial determipation of his heirs-at-law. The
obituary for ALBERT PETERS appearing in the May 10,
1962 edition of the "Advertiser® -newspaper lists
his survivors as follows: ESTHER (wife), SPENCER
{son}, MRS. VERDELLE LUM (daughter}, MRS. FLORENCE
HASHIMOTO (daughter), MISS AGNES CHUNG (foster
daughter), SAMUEL (brother), MRS. CAROLINE SMITH
(sister), and grandchildren. The widow of ALBERT
PETERS, namely ESTHER PETERS, died on September 19,
1980 on Kauaij.

(Exhibit "A", at page 4).
As to the interest of J. M. Irvine the report states:
No conveyance appears of record dealing with the

subject land by J. M. IRVINE who died under the
name of JOSEPH MORRISON IRVINE, a widower, on
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February 23, 1955 on Oahu. His estate was pot
probated ner his heirs=-at-law judicially
determined. (Emphasis added).

{Exhibit "A", at page 5}.

Clearly, the title report relied upon to establish the
ownership of the property is not only incomplete, as there is
lacking the requisite judicial determination of heirs, but in fact
relies heavily upen hearsay in trying to complete the chain of
title., Simply put, the Summary Judgment based upon the August 15,
1996 title report must be set aside.

JENNIE P. CHING'S INTEREST IN THE PROPERTY

Plaintiffs’ Motion for Summary Judgment Re Title and Partition
states in part:

The evidence establishes, prima facie, that title
is vested in the persons named below in the
undivided interests appearing opposite their names.
Hustace_ v. Kapuni, 6 Haw. App. 241, 246 n.10, 718
P.2d 1109, 1113 n.l1l0 (1986) (paper title proved by
deed, devise, intestate succession). (1)

-— 7.260 sg. ft. (17.30% of whole}?

JENNIE P. CHING

(footnote omitted).

The Order filed March 18, 1998 states:

I. TITLE. IT IS HEREBY ORDERED that
Plaintiffs’ summary judgment motion re title is
granted, and that title to TMK (4) $-5~6-15, being
all of Royal Patent Grant 2715, except that pertion
conveyed by S. Ben Kaheleiki and Sarah K. Werner to

2 The deed makes reference to a 1/6 interest which would
equal 16.67% of the whole, not 17.30% of the whole. (See Exhibit
nDu) .
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the Territory of Hawaii by Deed dated January 5,
1931, recorded in Book 1057, Page 492, is vested in
the persons named below in the undivided interests
appearing opposite their names:

- 7,260 sg, ft. (17.30% of whole)

JENNIE P. CHING

The Plaintiffs’ prima facie evidence again comes from the
title report, as Jennie Ching’s interest in the property is
purchased from the Church of Jesus Christ of Latter Day Saints by
Quitclaim Deed on or about November 6, 1997. (Exhikit "C"). The
title report indicates that the Church by Warranty Deed dated
February 17, 1902 may have obtained a portion of Royal Patent Grant
Number 2715 being 75 feet wide and 96 8/10 feet long from J. H.
Kaheleiki and his wife Ukuuku Kaheleiki by gift, hut the deed was
not recorded wuntil July 20, 1921 in Liber 598 at page 395.
{Composite Exhibit "D").' The title report also makes clear thgt
four and one half (4%) years prior to the Church recording its
deed, J. H. Kaheleiki sold to S. B. Kaheleiki, his son and Sarah
Keawa Werner, his daughter, all his interest in Royal Patent
No. 2715 containing an area of 1 acre besides other land by
Warranty Deed dated December 4, 1916 and recorded on December 6,

1916 in Liber 448 at page 376. There is absolutely no reference to

3 The deeds attached as composite Exhibits "D" and "E" as

recorded are in the Hawaiian language. The Defendant has had the
deeds translated and the translated deeds are madé a part of
composite Exhibits "D" and "“E".
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the prior deed contained in the deed from Kaheleiki to his
children. (Composite Exhibit “E").}

It is interesting that the Plaintiffs in their Motion For
Summary Judgment make no mention that the 1902 deed from Kaheleiki
to the Church was not reccrded for over nineteen (1%) years. It is
also interesting that Plaintiffs in their Motion For Summary
Judgment made no mention that prior to the recording of the Deed by
the Church in 1921, Kaheleiki sold his lands including Royal
Patent 271% to his son and daughter, which deed was recorded four
and one-half (4 1/2) years prior to the Church’s Deed. At the very
least, summary Jjudgment was inappropriate as to Jennie Ching’s

interest as there are poth questions of fact and law as to the

validity of the original 1902 deed to the Church. Accordingly,
whether or not Jennie Ching in fact obtained any interest in the
property from the Church on November 6, 1997 should not have been

decided on Summary Judgment. {See HRS 502-B1).

EZ PA'S INTEREST OR N 5/320
Purguant to the Court’s Order filed March 18, 1998, Ezera Pa
has a 5/320 interest, i.e. approximately .0156% in the property.
Ezera 'is the son of Lucy Kai Pa. By Quitclaim Deed dated October
20, 1997, recorded as Liber 13474, page 405-506, Lucy K. Pa Doiron
transferred all her interest in the subject property to herself and
Ezera Kai Pa, as joint tenants. (Exhibit ®Fw), Lucy Kai Pa

subsequently inherited from her brother John Kai, an additional ten
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percent (10%) interesf in the subject property. (Exhibit "A", at
page 7)- When Lucy subsequently transferred her interest in the
subject property to Roy Kaii, she transferred only her one-half
{(1/2) interest, as she was a joint tenant with Ezera Kai Pa, and
therefore could pot transfer Ezera Kai Pa’s interest in the
property. {Exhibit "G"). Although it can not be determined
exactly at this time, it appears that Ezera Kal Pa‘s interest is

greater than that shown on the Order filed March 18, 1998.

CONCLUSION
Accordingly, the Defendant Ezera Kai Pa would request this
Court to reconsider, alter or amend, and/or set aside the Order
Granting Plaintiffs’ Summary Judgment Motion Re: Title and
Partition, filed March 18, 1998, as Flaintiff did not meet their
burden, and there are clearly guestions of fact and law to be
ecided by this Court.

DATED: Lihue, Hawaii, March 5, 1999.

A T

HAROLD BRONSTEIN
Attorney for Defendant
Ezera Pa

10
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Chronlcle of Events - 1850s to present

1855 June 13
1857
1858

1871 June 29
1872

1875

1880-81

1900

1910

1900-1960

1946 April 1

1955 June

Abner Paki died, leaving a wife Konia, daughter Bernice
Pauahi Bishop and an adopted daughter lLydia Kamakaeha.

Konia died leaving a large landed estate to Bernice Pau~
ahl Bishop

Bernice Pauahi Bishop sold Haena to W. H. Pease, a sur-
veyor

Death of William H. Pease

The administrators of the Pease Estate conveyed Haena to
Willlam Kinney

William Kinney sold Haena to Kenol Kaukaha and 37 other
individuals as tennants in common. Approximately 2,500
acres were transferved.

"Mahuiki and Company of 30 natives” are listed as "taro
planters™ at Haena. The company was sald to have owned
900 acres of which 40 were in active cultivation. (Bow-
ser 18B80:294)

The first Federal Census recorded at least 7 households
in Haena (see Abstract of 1900 Census...appended).

The second Federal Census recorded at least 15 households
in Haena (see Abstract of 1910 Census...appended).

The Robinsons (Alice Robinson, Miss Eleanor Robinson and
Selwyn A. Robinson) acquired 8.9458 shares of Haena Huf
lands.

All published City Directories for the island of Kauai
were checked for these years to locate information om
taro and rice cultivation as well as pol production in
Haena. Nothing conclusive was found in primt to iadi~
cate short or long term activity in these industries,

No doubt exists that these industries flourished; nothing
could be found in literature to substantiate the volume
of activity or details of these industries in Haena.

Tidal waves destroyed Haena village which was described
as having "a small year round population of Hawalians,
numbering about 60..." 9 dead and } missing. (see ap-
pendices for typescripts of news articles as they appear-
ed in the daily presses)

Haena Hui wembers John Cregg Allertom and Paul G. Rice
filed a petition for partition and dissolution of the Hul.
Judge Benjamin Tashiro began proceedings for 98 individu-~
als, couples and families. He assigned Henry €. Wedemey-
er (Chair), Yeiso Yamamura and Nicholas A. Akana as com-
missioners to study and propose a plan to give clear ti-
tle through land court to all holdings. In addition,

they were to equitably assign water rights and easement
privilleges.



1957 March

1967 April 11

1967 June 23

late. 1960s-
early 1970s
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Tidal waves again strike Haena (see appendices for type~
scripts of news articles).

The three Commissioners submitted their report proposing
among many other things, that four parcels be transfer-
red to Kaval County (Maniniholo, Wailakanaloa apd Waiaka-
palae caves and Lohiau's housesite). The County was
tasked with the waintenance and preservation of the sites
for the general public. Disregard of these responsibi-
lities meant automatic transfer of the sites to the Paci-
fic Tropical Botanical Garden.

Title ro another parcel was given to John Gregg Allerton
with the condition that he maintain and preserve a five-
foot wide path for public use in accessing the heiau ang
hula grounds., Upon his death or conveyance of proper-
ties, title would automatically pass to the County.

The State expressed the desire to acquire 40 acres of
prime beach frontage for a public park; the land in ques-
tion was held by the Robinsons who had already donated
funds as well as land for road widening.

Four unawarded lots were auctioned to raise funds to cover
the legal costs of partition. The auction was limited to
existing share-holders and $35,801 was netted.

Howard Taylor (brother of the actress Elizabeth) acquired
a large parcel of land within the park site. Taylor Camp,
“a small commmity of shacks, lean-tos and plastic covered
frame houses"” was soon established by a tramsient "hippie"
population. No samitary facilities nor garbage disposal
provisions over a period of time caused the State to even-
tually condemn the property which was then added to park
acreage. Local residents claimed that the sanitation prob-
lems caused by the camp resulted in the disappearance of
mullet and other fish that formerly had been plentiful in
these waters. (Duffy 1983:48)
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You can hear them wid leet them

2

A DOZEN Native Hawaiian students took part in a summer school program
ness where they leamed aboul Hawaiian profocol, prayers, chants, rituals,
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Kalukaw, they Bad alrcady spent time
i Na'uiodo.

1w the oned oof two weeks of the
program, and she felt the participants
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While in Kalalou. the group ashed
hikers ungd compers if they had per-
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¥

Qan Kl Al A11 Pana 9
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Section 6
Conclusion

The archaeological reconnaissance survey
execuied under Contract No. 10046 with the
Division of State Parks, Depaament of Land
and Natural Resources, State of Hawaii, fulfills
w0 objectives: D it presents an inveniory of
cultural resources for portions of the Na Pali
Coast State Park and 2} it assesses the impact
of visitor use and feral animal populations on
those cultural resources.

The survey showed exiensive aboriginal
and Hawaiian development of much of the
valley lands and some of the ridge areas in
what is now Na Pali Coast State Park. A range
of activities, including agricultural, habita-
tonal, and religious, are represented by
surface remains. Buried cultusal deposits
exposed in eroding stream banks suggest long
term occupation, which is also supported by
historic data from as early 25 1835 and by
excavations in Ha‘ena and Nu'alolo Kai, with
cultural material dating back to around A.D.
1000 and A.D. 1300,

Visitor impact is concentrated in areas of
intensive use, such as campgrounds in
Hanakapi'ai, Hanakoa, Kalalau, Nu‘alolo Kai,
and Miloli'i. Activities, such as the digging of
holes for outhouses, firepils, and garbage
disposal, and the removal of stones from
surface feawures for tent sites 2nd camp fices,
are the primary causes of site destruction. Trail
use results in only moderate impact on cultsral
resources. Feral animal populations have
minimal direct effect on archaeclogical siles.

Ergsion is 2 major cause of site deteriora-
tion. Lateral sream movement and fiooding
are eroding archaeological feawres; this is
especially evident in the smailer valieys of
Awza'awapuhi and Nu‘alolo "Aina (see Plale
40). Talus accumulations are destroying
sites, many of them habitation features which
typically occur at the bases of steep
valley walls.

The management of archaeological sites
on the Na Pali coast can be handled in con-
junction with the maintenance of the wilder-
ness nature of the State Park. Both are fragile
resources and management requires limited
acoess; any increase in visitor use beyond the
present restrictions would result in detrimental
impact on the archaeclogy. In areas where
there are no other allernatives, immediate
mitigation in the form of intensive mapping or
excavation is recommended. But preservation
is strongly advocated as the substance of
cultural resources management in Na Pali
Coast State Park.

The Na Pali coast is 2 valuable archaeo-
logical resource for an understanding of
Hawaiian prehistory and adaptation. The
extent and nature of the archaeology in the
State Park provide an incalculable resource for
scientific investigations. Bul signilicance goes
beyond an academic evaluation of importance.
‘The Na Pali coast is of value to the people of
Hawai'i as il represents a part of history and 2
way of life that once existed in these islands
butis not now reproducible.

Section & Cooclusion 119
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Ak « WESNESDRY, JANUARY 13, 1999

Native Hawaiian family
fights for land on Kaua1

By Triss MooRE
Kauae correspondent

HANALE! Kauai - While growing
up, Lelliwin Mahuiki-Denson watched
one native Hawailan family after anoth-
e — many of whom were relatives —

. move away from Kaual's north shore to
whers the rent [y affordable.

She's 22, full-blooded Hawalian, and
the grest-great-great-granddaughter of
Kalaimamahu, who was haif-brother 1o
Eameharneha 1,

Now, she and her husband, David
Densog, their three children, and their
cousin Rovert Pa bave taxen up resi-
dence on 2 kuleana lot in Hapalel. They
say they have no intention of leaving.

But they might have to because 3
prominent Reaitor and dusipessman
has bough: most of the shares from
other heirs 1o the property, and has
filed a cour: petition to have the land
sold at public auction.

Mike Ching sayy he wan!s to buy the
land outright to clear up encroachrient
problems with his rental houses on
adjacent property.

The {amuy is fighting the gsction,
saying the land, and not the money, is
what's valuable to them,

“They just acting ke §t'3 2 big lllusion
10 us,” said Robert Pa. “The dollar bill is
ag Ulusien. I'm gonna dle ob this proper-
ty.”

Robert Pa's uncle, Ezera Pa, was born
and raised on the one-acre lot and owny
sbout 3 percent interest. The property,
located next to the highway in Hanule!
Town, has two fairly dilapidated houses
on itwhich have stood vacant for the
last fow years.

‘The family's interest in the land trac-
es back to 1888 when their ancestor, J. B
Kaheleiki, conveyed it to his descen-
<ants a3 tenants in common.

One of those descendants, Sharon
Segawn. heid 112 percent interest i the
property and began the court action in
September 1997 to partition the land
and extrapolate ber intecest. A dﬂe
search turned up 162 heirs,

Segawa sold her intersst to Ching in
October 1897, who then bought most of
the shares from other heirs and took
over the partition case. He sow claims
78 percent ownership.

When Ezera Pa Jearned of the move
to quiet the title and partiton the
property, he asked his nephew, Robert,
and niece Lelliwin Mahulki-Desson and
ber husband David to move oato the

property.

The family has sent letters to other
cousins that have not sold their shares
1o Ching, urging them to combdine thety
separste interests in hopes of subdivid.
ing out a legalsize lot,

So far. the Pas say they bave conz2

ty, but they need 25 percent for a
legal-size lot.

*What thiy gets down to, is sither we
stick together and we have a chance to
put eight of our Ohana back on their
Hawatian Lands, or we sell to the
Chings,* Evers and his wife Joyce,
wrote in the letter to other heirs,

They say Ching refused an offer to
reimburse what he paid for kis shares —
an average of $1.82 per square foot,
sccording te court documents — plus 20
percent. The land is assessed at $321,000,

Ching contends that “no formal offer
‘was made” for his [nterest.

*If they were civil 10 me and talied
sbout it peacefully, we might have
settled with them,” be said. “They just
started off pasty.”

Ching said he's been verbally ha-
rassed by the family and had toobtain a
court order to bave Pz and Denson
remove 3 fence they had erected oz the
property.

“There’s a sense of fair play that
everybody has to go through.” he said,
“If [ knew chis was not right | would ot
have proceeded with the whole thing.
They need to learn that there are cer-
tain laws set up, that we're all following
basicaily.”

Robert P2 and Denson say the lssue is
part of the struggle for native Hawalian
sovereignty.

They plan to argue I court that the
1983 federal “Apology Blll," recognieing
the illegal overthrow of the Hawailan
monarchy, supports their claim that the
court has no furisdiction to force native
Hawailans to seil their land

“There shouldn’t be & way for outsid-
ers to qulet title native Hawaiian lapd.”
Denson said. “It's detrimental for the
E:zl'e. It's how they lost most of their

U they loss in court, they plan to
“defend our land with force, if neces-
nr‘!?be Derson said. o!

family sought the help th.e
Oftice of Hawalian Affairs to ty. had
settle the dispute with Ching, - ”:r

Trustee Clayton Hee spoke
Ching, but said Ching wam't opea t.o
negotiation,

“There naedswbelbctur'aytn
resolve disputes when a disinterésted
third party buys out,” Hee said "That's
the larger {ssue. Clutly this is 2 way in
which Hawaiizns have found
selves to bo on the ahort end of the®
deal” oF

Hee said the last meaningful mon
addresaing ownership of kuleans lands
was in 1968S.

The Legialature passed what is known
as escheat laws, where kuleand lands
that were vacated 0o longer reverted to
the state, but to OHA. which is charged

i rving to locats haiss w wne veem-
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PERSONAL TESTIMONY THE AKAKA NATIVE HAWAIIAN BILL

TO: Senator Daniel Inouye, Senator Daniel Akaka, and members of the
Senate Committee on Indian Affairs

FROM:  Chipper Wichman. resident of Ha'ena, Kaua'i, Hawai'i
DATE: Auvgust 23, 2000

SUBJECT: Personal Testimony on the Akaka Native Hawaian Bill

Aloha mai Senators Akaka and Inouye and members of the Committee on Indian
Affairs:

O Chipper Wichman ko'u inoa. He kama'aina au mai ke ahupua’a o Ha'ena mai.
My name is Chipper Wichman. and I am a kama'dina from the ahupua‘a of Ha'ena on
the island of Kaua'i.

1 am here today with a heavy heart, one that is full of confusion and distrust. After
much thought and discussions, I have decided that I can not support the Akaka Bill as it
is currently written. While there is much in the bill that is maika‘i, or good, there is, in
my humble opinion a major defect that is so great that I have chosen to come and
testify against the bill. Let me explain.

As you well know, the kanaka maoli, the native people of this land, were a
sovereign and independent people prior to the overthrow of the Hawaiian kingdom in
1893. At that time they enjoyed a nation-to-nation status with the United States and
many other nations. The illegal overthrow of our Queen Lili‘uokalani and her
government conld not have succeeded without the illegal participation of the United
States. This is not speculation, this is fact.

While I am not a politician, or even a political activist, it seems simple enough to
me that what needs to ultimately happen is for the United States to restore the complete
and total sovereignty of the Hawaiian people. Not nation-within-a-nation status, as the
Akaka bill implies, but the nation-to-nation status that was enjoyed by the Hawaiian
Kingdom prior to 1893,

Until that status is achieved things will not be pono for our ‘dina or our peopie. Our
state motto, Ua Mau Ke Ea O Ka ‘Aina I Ka Pono, was first proclaimed by our
sovereign King, Kau'ikeaoiili when Great Britain restored the sovereignty of the
Hawaiian Kingdom in 1843. This is what we as an indigenous people are striving for
today. Today the ea (life) of our ‘dina {(our land, our life) is threatened because things
are not pono. We need to make it right, and Senators, you have it within your power to
do just that.
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PERSONAL TESTIMONY ON THE AKAKA NATIVE HAWAHAN BILL
Audgust 23. 2000
Page 2

Make no mistake, I clearly understand that sovereignty is a journey. One that is not
achieved overnight, and one that will not be achieved by the passage of this bill. There
will be many steps along the way that will help our people 10 become prepared for the
full responsibility of governing our nation once again.

In many. many. ways, I believe that the Akaka Bill is one of these important steps,

and [ would love to support it as long as it does not. in any way. diminish the rights or
goal of the Hawaiian people to achieve full sovereignty in the future,

This bill is maika'i in that it will clearly establish the Native Hawaiians as the
indigenous people of Hawai'i, it restores the Crown Lands, ceded under protest by our
Queen Lili‘uokalani, to the control of the Hawaiian people, it will protect public and
private programs for our native people that are now being challenged as “racially
unfair”, it will reaffirm the United State’s responsibility to right the great wrongs that it
has perpetuated over the last century.

Unfortunately, to my great dismay, this bill attempts to do all of these good things
n the framework of a nation-with-a-nation status. We need to be assured that this
status, this model of sovereignty is just one step along the way in our journey, and that
the US is prepared to assist us to reaching our ultimate goal—that of total nation-to-
nation sovereignty.

While section 2 [beginning on line 23] on page 32 attempts to assure that this bill
will not diminish the rights of Native Hawaiians to self-determination, 1 believe 1t falls
woefully short. In my view what is needed is a whole new section. one that clearly
states the rights of Native Hawaiians to have total nation-to-nation soverejgnty and
which pledges the support of the Untied States to achieving this ultimate goal. The US
conducted a crime in assisting in the over throw of our sovereign nation, and now is the
time for the US to assist in its restoration.

Senators, [ strongly urge you to use your great power and influence to amend this
otherwise monumental legislation so that it protects our right to total sovereignty in the
future. We stand on the threshold of a new day, a new era—one that will see justice
returned to theHawaiian pegpie.

O wau i e ka h . He kupa wau no ka ‘dina 0 Ha'ena wale no.

Chipper Wichman
P.O. Box 753, Hanalei, Hl 96714
Phone: (808) 826-5547

e-mail: wichman@ntbg.org
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TESTIMONY OF THE OFFICE OF HAWAIIAN AFFAIRS
ON §. 2899, H.R. 49504
SUBMITTED AUGUST 23, 2000

Co-Chairs Senator Incuye and Congrcssma.n‘ Abercrombie, Senator Akaka,
Congresswormnan Mink and Congressman Faleomavaega. My name is Clayton Hee, Chairman of
‘the Board of Trustees of the Office of Hawaiian Affairs, and I ain here to testify on helalf of
OHA in support of Senate Bill 2899 and House Resolution 4904, refating to federal recognition
for Native Hawailans.

Let me start by thanking our Congressional delegation for their hard work over the years
in securing programs for the benefit of Native Hawaiians and for their leadership and support of
the Hawaiian community at this critical time.

The pursuit of justice for Hawailans has been a long and erduous journey. For the
overwhelming majority of Hawaiians, justice means political status and federal recognition, the
restaration of our inherent sovereignty and redress from the United States for the illegal
overthrow of the Kingdom of Hawaii in 1893.

Our struggles have intcnsiﬁsd in the last 40 years in pursuit of justice for Hawaiians, but
we have reached a crossroad in that journey where recent events have shown us all too clearly
that we must acl now ~ we must take a monumental step forward in our efforts to find justice for
Hawaijans or risk the loss of essential progrars and benefits gained for our peaple.

By recent events I am referring, of course, to the “Freddy Rice case” and its fallout —at
least the fallout to date. Earlier this year, in Rice v, Cayetano, the U.S. Supreme Court ruled that
Hawai‘t’s denial of Rice’s right to vote in OHA trustee clections violated the Fifteenth
Amenflment. As a result, all registered voters in Hawai“i have the right to cast ballots in the

election of trustees to the Office of Hawaiian Affairs regardless of ancestry.

1
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Another lawsuit has been filed recently to eliminate the Hawaiians-only restriction on
candidates for election to the office of OHA trustee, One of the plaintiffs in this matter has
succeeded in obtaining a preliminary injunction from the federal district court allowing him, as a
non-Hawaiian, to file nomination papers to run for OHA trustes. The plaintiffs have made no
seeret of their desirs to bring about the demise of OHA.

The Rice decision will continue to breed similar lawsuits. It will continue to be utilized
to erect roadblocks along the path to justice for Hawaiians. As Ihave said, it is not only our
future progress that is at risk, but erosion of the many advances Hawailans have gained in health,
education and housing benchits with the dedication and support of our Congressional delegation.
Both state and federal policy makers have acted on the premise that programs provided for the
benefit of Native Hawaiians have been legal, constitutional and morally right. The Rice decision
opens the door to challenge the entire framework of federal and state laws put in place to benefit
Native Hawaiians until our status as a native people has been settled.

So we are at a critical moment in our history as a people. The Rice and Arakaki cases
directly impact OHA, but if we fail to act now, these challenges to our rights as a native people
will have far reaching and more devastating impacts on Hawaiians and non-Hawaiians who

benefit from programs that are available to Hawaiians.

All of these concems and the urgency felt in the cormununity have given rise to the
legislation before us. We are fortunate that Senator Akaka and Senator Inouye, Congressman
Abercrombie and Congresswoman Mink have undertaken leadership in this matter and have

sought, and continue to seek, the mana‘o of the community, both Hawatian and non-Hawsiian, to
2
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move us forward toward justice for Hawaiians by seeking formal recognition of our political
status as g native people.

Today, more than 550 indigenous peoples have alrcady attained such recognition from
the federal government, Federally recognized indigenous peoples have the right under U.S. law
to special benefits in the areas of health, education, housing, social services and economic
development. They have the authority to govern themselves, to elect their own leaders, to
determine their own membership and to have their own land base. The Navajo Indians have over
14 million acres of land in several states. The Alaska Natives have over 44 million acres of land.
Although there are more Hawaiians than Navajos, Alaska Natives or any other native peoples in
the United States, Hawaiians have remained without recognition of our night to self-govern and &
settlement tha!l would provide us with a land basc which is crucial to our economic and spiritusl
well-being. The best case scenario is for Congress to formalize the political status and federal
recognition of Hawaiians and this bill expedites conslituting a representative political entity.

This legislation provides us with the opportunity not only {o protect current programs for
Hawaiians, but fo meaningfully address this lingering injustice. As such, it is the first step, but
an essential step, on the jouney for Hawaiians towards reconciliation. The President and
Congress have committed themsclves to the process of reconciliation with Hawaiians through the
Apology Bill. Senate Bill 2899 and House Resolution 4909 promote such reconciliation by

acknowledging as a matter of policy that:

. Native Hawaiians are 2 unique and distinct aboriginal, indigenous, native
people, with whom the United States has a political and legal relationship;

* The United States has a special trust relationship to promote the
betterment of Native Hawaiians;

* Congress possesses the authority under the Constitution to enact

legislation to address the conditions of Native Hawaiians and has

3
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exercised that authonty,;

Native Hawaitans have an inherent right to (i) autonomy in their internal
affairs; (i) self-determination and self-governance, and (iii) reorganization
of a Native Hawaiian governing body; and that

The United States shall continue to engage in the process of reconciliation
and political relations with the Native Hawaiian people.

To that end, the proposed legislation provides for:

-

A process by which Native Hawaiians can organize themselves for the
purpose of self-governance. Significantly, the process is inclusive. There
is no pre-determination as to the form that governing body will take.
Establishment of an Office of Special Trustee for Native Hawaiian Affairs.
The Office is not the federalization of OHA, but a new office within the
Department of Intenior to, among other things, effectuate the special trust
relationship between the Native Hawaiian people and the U.S., to assist
the Native Hawaijan people in facilitating the process for self-
determination, and to be responsible for continuing the process of
reconciliation with the Native Hawaiian governing body.

Designation of a representative in the Department of Justice to assist the
Office in implementation and protection of the rights of Native Hawaiians,
the Native Hawaiian governing body and its political and legal
refationship to the U.S.

Establishment of an interagency task force to coordinate federal policy
concerning Native Hawaiians.

Notwithstanding any other provision of law, notwithstanding the decision
in Rigs, federal recognition of the goveming body organized by Native
Hawaiians as the representative goveming body of the Native Hawaiian
people.

We are pleased that many of the foregoing initiatives were recommended by OHA in its

recanciliation festimony to representatives of the Departments of Interior and Justice this past

January. We are also gratified that there has been iremendous support in the community to

include a process for self-delermination in the bill -- a position which the Board of Trustees has

consistently supparied.
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We wauld like to acknowledge our Congressional delegation once again for their
leadarship. While we recognize there remains a difference of opinion in the Hawaiian
community regarding the methods of achieving the goal of self-determination, we belicve this
legislation provides us with a constructive process and a timely opportunity to achieve our
ultimate goal of self-governance and, with a truly representative governing body, the
achievement of a settlernent with Native Hawarians for the unlawful taking of our kingdorn and
fands. It rightfully leaves potentially divisive issues, such as blood quantum, for Hawaiians to
decide as a self-goveming people.

The timing of this bill is absolutely critical, in terms of the threats to Hawaiian rights that
have only begun to surface in the wake of Rice and as a matter of policy if we are to achieve any
kind of meaningful reconciliation with the United States. For Hawaiians, the time is now and the
opportunity is ours to seize to move forward together on our common journey for justice.

In conclusion, I believe there are no other meaningful alternatives at present. This
legislation will help Hawaiians protect our entitlements, but it does not preempt others from
continuing their journey, including in the international arena. Let us be reminded of what Queen
Lilivokalani once said:

Nana j ka nana ‘ole

Lohe ika lohs ‘ole

‘Ikc i ka ‘ike ‘ole

‘Oia ka mana‘o, ‘oia ka mana

‘Oia ka piko o ka hua olelo o aloha.

To see what cannot be seen,

To hear what cannot be heard.

And to know the unknowable,

That is the meaning, that is the power.
And that 1s the essence of the word aloha.

Thank you for the opportunity to testify on this measure.
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Salt River

PIMA-MARICOPA INDIAN COMMUNITY

10005 E. OSBORN RD, / SCOTISDALE, ARIZONA 852569722 / PHONE (480) 8503000

August 22, 2000

Hon. Daniel K. Inouye, Vice Chairman
United States Senate

Committee on Indian Affairs
Washington D.C. 20510-6450

RE: SB 2899 and HR 4904
Dear Senator Inouye:

Please accept this letter as support of the Salt River Pima-Maricopa Indian
Community with regards to SB 2899 and HR 4904. As a Native community, we are well
aware of the importance and necessity of maintaining our separate identity as a distinct
native community.

Native Hawaiians are in special need of developing and articulating their
relationship with the United States, particular as it pertains 1o the trust relationship. It is

an issue whose time has come.

Again, please accept our wholehearted support of the efforts of the Native
Hawaiians.

Sincerely,

o ;
ance Sley

Acting Vice President
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Eugene K. Pa

P.O. Box 263

Lihue, Kauai
Hi, 96766

- August 12, 2000

Aloha;

I'm a descendent from Kzheowa'anuiponilithoapa'ipa’inchohups,
I will be speaking for the Pa family on Senate bill 2899 that M R. Akaka Introduced .
My famity of 5,000 needs more understanding towards Native Hawaiian Rights to Self-determination.

We would like to thank the Federal Government for coming to our Island , and giving us a chance to
understand what this Bill is about.

Much... Mahalo’s Senator Akaka, and Senator Inouye,

Eugene K. Pa
Kanska Macli Nation.

£ fa

oo kia macki
Nalion I
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