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NATIVE HAWAIIAN FEDERAL RECOGNITION

THURSDAY, SEPTEMBER 14, 2000

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The committee met, pursuant to notice, at 3:37 p.m. in room 485
Russell Senate Office Building, Hon. Ben Nighthorse Campbeli
(chairman of the mmmitteegeﬁmsiding.

Present: Senators Campbell, Inouye, Domenici, and Murkowski.

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
HAWAIIL, VICE CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

Senator INOUYE [assumi;:-f Chair]. On January 17, 1893, with
the assistance of the U.S. Minister and U.S. Marines, the govern-
ment of the Kingdom of Hawaii was overthrown.

One hundred years later, a resolution extending an apology on
behalf of the United States to Native Hawaiians for the illegal
overthrow of the Native Hawaiian government, and calling for a
reconciliation of the relationship between the United States and
Native Hawaiians was enacted into law.

The Apology Resolution acknowledges that the overthrow of the
Kingdom of E’;Wﬂii occurred with the active participation of agents
and citizens of the United States, and further acknowledges that
the Native Hawaiian people never directly relinquished their
claims to their inherent sovereignty az a people over their national
lands to the United States, either through their government or
through a plebiscite or referendum.

Two weeks ago, the Senate Committee on Indian Affairs and the
House Resources Committee held 5 days of hearings in Hawaii on
S, 2899, and the House companion measure, H.R. 4904. More than
120 le presented oral testimony to the committees, and several
hundred others presented written testimony to the committees. By
a margin of more than 8 to 1, the testimony received by the com-
mittees was in support of the bills.

There are those in the Hawaiian community who are opposed to
this measure. Many of those who are opposed to the bill seek com-

lete independence from the United States, the decolonization of
awaii, and the reinstatement of the Kingdom of Hawaii.

This bill does not provide for independence from the United
States, nor does it effect the removal of the citizens of the State
of Hawaii, who are not indigenous, native people of the Hawaiian
archipelago.

(1)
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What this bill does do is provide a process for the reorganization
of a Native Hawaiian government, and the recognition by the
United States of that government for purposes of carrying on a gov-
ernment-to-government relationship.

What this bill does do is provide that the indigenous, native peo-
ple of Hawaii, Native Hawaiians, might have the same opportuni-
ties that are afforded under the Federal law and policy to the other
indigenous, native people of the United States, American Indians
and Alaska Natives, to give expression to their rights to self-deter-
mination and self-governance.

I also want to make clear what this bill does not do. It does not
authorize the appropriation of funds from Indian program ac-
counts. It is a separate and distinct authorization. It does not in-
volve the Bureau of Indian Affairs, nor does it affect any Indian
programs or Indian program funding.

en 1 assumed the chairmanship of this committee in 1987, I
made a pledge that funding for Native Hawaiian programs would
never be taken from Indian program accounts, that Indian funding
would never be diminished as a result of Native Hawaiian pro-

ams, and that [ would always seek a separate appropriation for
ative Hawaiian programs. I am proud to say that my pledge has
never been broken, nor will it be with the passage of this measure.

Because there are some who have raised the matter of gaming,
and whether the recognition of a Native Hawaiian government
would authorize the government to conduct gaming, I want to also
address what this hil?dms not do in the area of gaming.

As the primary sponsor of the Indian Gaming Regulatory Act in
the Senate, I can assure you that the act which authorizes gaming
on Indian lands does not apply in Hawaii, nor will it apply.

First, there are no Indian tribes in Hawaii. Second, there are no
Indian lands and no Indian reservations in Hawaii. Finally, all
forms of gaming are criminally prohibited in the State of Hawaii.
As we nllgknc:-w, under the act, the only gaming that can be con-
ducted on Indian lands is that which is not criminally prohibited
under State law.

In develngin%and refining this measure, we have worked not
only with t ative Hawalian community, but with representa-
tives of the Federal and State Governments, with leaders of the
Native American community, and with the congressional caucuses.
The bill that is before us tnd'ay has been revised as a result of the
testimony received at these hearings in Hawaii.

With all of this input, with literally hundreds of hours of con-
ference calls and meetings on this measure, I believe we now have
a bill that accomplishes what we have set out to do. Our objectives
are simple and straightforward.

As a matter of Federal policy and Federal law, we want to assure
that the U.S. Government deals with all of the indigenous, native
people of the United States in a consistent manner, recognizing
and supporting their rights to self-determination and self-govern-

ance.

This is the right thing to do, and I call upon my colleagues to
lend their support to the passage of this measure.

[Text of S. 2899 follows:]



LRI S, 2899

To express the policy of the United States regarding the United States’
relationship with Native Hawaiians, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JuLy 20, 2000

Mr. AKaka (for himself and Mr. INOUYE) introduced the following bill; which
was read twice and referred to the Committee on Indian Affairs

A BILL

To express the poliey of the United States regarding the
United States’ relationship with Native Hawaiians, and
for other purposes.

Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,
3 BECTION 1. FINDINGS.

4 Congress finds that—

5 (1) the Constitution vests Congress with the au-
6 thority to address the conditions of the indigenous,
7 native people of the United States;

8 (2) Native Hawaiians, the native people of the
9 State of Hawaii are indigenous, native people of the
10 United States;



oo = 3 b B W b e

o I
W B W R = D O 00 = 3 A B W N = D

4

2
(3) the United States has a special trust rela-

tionship to promote the welfare of the native people
of the United States, ineluding Native Hawaiians;

(4) under the treaty-making power of the
United States, Congress exercised its constitutional
authority to confirm a treaty between the United
States and the government that represented the Ha-
waiian people, and from 1826 until 1893, the United
States recognized the independence of the Kingdom
of Hawaii, extended full diplomatic recognition to
the Hawaiian Government, and entered into treaties
and conventions with the Hawaiian monarchs to gov-
ern commeree and navigation in 1826, 1842, 1849,
1875, and 1887,

(5) pursuant to the provisions of the Hawaiian
Homes Commission Aect, 1920 (42 Stat. 108, chap-
ter 42), the United States set aside 200,000 acres
of land in the Federal territory that later became
the State of Hawaii in order to establish a homeland
for the native people of Hawaii, Native Hawaiians;

(6) by setting aside 200,000 acres of land for
Native Hawaiian homesteads and farms, the Act as-
sists the Native Hawaiian community in maintaining
distinet native settlements throughout the State of

Hawaii;
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(T) approximately 6,800 Native Hawaiian les-
sees and their family members reside on Hawaiian
Home Lands and approximately 18,000 Native Ha-
walians who are eligible to reside on the Home
Lands are on a waiting list to receive assignments
of land;

(8) the Hawaiian Home Lands eontinue to pro-
vide an important foundation for the ability of the
Native Hawaiian community to maintain the prae-
tice of Native Hawaiian culture, language, and tradi-
tions, and Native Hawaiians have maintained other
distinetly native areas in Hawaii;

(9) on November 23, 1993, Public Law 103-
150 (107 Stat. 1510) (commonly known as the Apol-
ogy Resolution) was enacted into law, extending an
apology on behalf of the United States to the Native
people of Hawaii for the United States’ role in the
overthrow of the Kingdom of Hawaii;

(10} the Apology Resolution acknowledges that
the overthrow of the Kingdom of Hawaii cecurred
with the active participation of agents and citizens
of the United States and further acknowledges that
the Native Hawaiian people never directly relin-
quished their claims to their inherent sovereignty as
a people over their national lands to the United
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States, either through their monarchy or through a
plebiscite or referendum;

(11) the Apology Resolution expresses the com-
mitment of Congress and the President to acknowl-
edge the ramifications of the overthrow of the King-
dom of Hawaii and to support reconciliation efforts
between the United States and Native Hawaiians;
and to have Congress and the President, through the
President’s designated officials, consult with Native
Hawaiians on the reconciliation process as called for
under the Apology Resolution;

(12) despite the overthrow of the Hawaiian gov-
ernment, Native Hawaiians have continued to main-
tain their separate identity as a distinet native com-
munity through the formation of cultural, social, and
political institutions, and to give expression to their
rights as native people to self-determination and
self-governance as evidenced through their participa-
tion in the Office of Hawaiian Affairs;

(13) Native Hawaiians also maintain a distinct
Native Hawaiian community through the provision
of governmental services to Native Hawaiians, in-
cluding the provision of health care services, edu-
cational programs, employment and training pro-

grams, children's services, conservation programs,
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fish and wildlife proteetion, agricultural programs,
native language immersion programs and native lan-
guage immersion schools from kindergarten through
high school, as well as college and master's degree
programs in native language immersion instruection,
and traditional justice programs, and by continuing
their efforts to enhanee Native Hawaiian self-deter-
mination and local control;

(14) Native Hawaiians are actively engaged in
Native Hawaiian cultural practices, traditional agri-
cultural methods, fishing and subsistence practices,
maintenance of eultural use areas and sacred sites,
protection of burial sites, and the exercise of their
traditional rights to gather medicinal plants and
herbs, and food sources;

(153) the Native Hawaiian people wish to pre-
serve, develop, and transmit to future Native Hawai-
ian generations their ancestral lands and Native Ha-
waiian political and cultural identity in accordance
with their traditions, beliefs, customs and practices,
language, and social and political institutions, and to
achieve greater self-determination over their own af-
fairs;

(16) this Aet responds to the desire of the Na-
tive Hawaiian people for enhanced self-determination
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by establishing a process within the framework of

Federal law for the Native Hawaiian people to exer-
cise their inherent rights as a distinet aboriginal, in-
digenous, native community to reorganize a Native
Hawaiian governing body for the purpose of giving
expression to their rights as native people to self-de-
termination and self-governance;

{17) the United States has declared that—

{A) the United States has a special respon-
sibility for the welfare of the native peoples of
the United States, including Native Hawaiians;

(B) Congress has identified Native Hawai-
ians as a distinet indigenous group within the
seope of its Indian affairs power, and has en-
acted dozens of statutes on their behalf pursu-
ant to its recognized trust responsibility; and

(C) Congress has also delegated broad au-
thority to administer a portion of the federal
trust responsibility to the State of Hawaii;

(18) the United States has recognized and re-
affirmed the special trust relationship with the Na-
tive Hawaiian people through—

{A) the enactment of the Aect entitled “An
Aet to provide for the admission of the State of
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Hawaii into the Union"”, approved March 18,
1959 (Public Law 86-3; 73 Stat. 4) by—

(i) ceding to the State of Hawaii title
to the public lands formerly held by the
United States, and mandating that those
lands be held in publie trust for the better-
ment of the conditions of Native Hawai-
ians; and

(ii) transferring the United States’ re-
sponsibility for the administration of the
Hawaiian Home Lands to the State of Ha-
waii, but retaining the authority to enforce
the trust, including the exclusive right of
the United States to consent to any actions
affecting the lands which comprise the cor-
pus of the trust and any amendments to
the Hawaiian Homes Commission Aet,
1920 (42 Stat. 108, chapter 42) that are
enacted by the legislature of the State of
Hawaii affecting the beneficiaries under
the Act;

(19) the United States continually has recog-
nized and reaffirmed that—

(A) Native Hawaiians have a cultural, his-

torie, and land-based link to the aboriginal, na-



o=

08 =) h Lh e W D

— e e s e e
b s W R = O

16
17
18
19
20
21

23
24

10

8

tive people who exercised sovereignty over the

Hawaiian Islands;

(B) Native Hawalians have never relin-
quished their claims to sovereignty or their sov-
ereign lands;

(C) the United States extends services to
Native Hawaiians because of their unique sta-
tus as the aboriginal, native people of a once
sovereign nation with whom the United States
has a political and legal relationship; and

(D) the special trust relationship of Amer-
ican Indians, Alaska Natives, and Native Ha-
waiians to the United States arises out of their
status as aboriginal, indigenous, native people
of the United States.

SEC. 2. DEFINITIONS.
In this Aet:

(1) ABORIGINAL, INDIGENOUS, NATIVE PEO-
PLE.—The term “aboriginal, indigenous, native peo-
ple” means those people whom Congress has recog-
nized as the original inhabitants of the lands and
who exercised sovereignty prior to European contact
in the areas that later became part of the United
States;
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(2) ApuLT MEMBERS.—The term “adult mem-
bers” means those Native Hawaiians who have at-
tained the age of 18 at the time the Secretary pub-
lishes the initial roll in the Federal Register, as pro-
vided in section T(a)(4) of this Aect.

(3) ApoLoGY RESOLUTION.—The term “Apol-
ogy Resolution” means Public Law 103-130 (107
Stat. 1510), a joint resolution offering an apology to
Native Hawaiians on behalf of the United States for
the participation of agents of the United States in
the January 17, 1893 overthrow of the Kingdom of
Hawaii.

(4) CoMmissioN.—The term “Commission”
means the commission established in section 7 of
this Act to certify that the adult members of the Na-
tive Hawaiian community eontained on the roll de-
veloped under that section meet the definition of Na-
tive Hawaiian, as defined in paragraph (6)(A).

{5) INDIGENOUS, NATIVE PEOPLE.—The term
“indigenous, native people” means the lineal de-
scendants of the aboriginal, indigenous, native peo-
ple of the United States.

(6) NATIVE HAWAIIAN —

(A) Prior to the recognition by the United

States of a Native Hawaiian governing body
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under the authority of section 7(d) of this Act,
the term *“Native Hawaiian” means the indige-
nous, native people of Hawaii who are the lineal
descendants of the aboriginal, indigenous, na-
tive people who resided in the islands that now
comprise the State of Hawaii on January 1,
1893, and who oecupied and exercised sov-
ereignty in the Hawaiian archipelago, including
the area that now constitutes the State of Ha-
waii, as evidenced by (but not limited to)—
(i) genealogical records;
(ii) Native Hawaiian kupuna (elders)
verification or affidavits;
{i1i) church or census records; or
(iv) government birth or death certifi-
cates or other vital statistics records;

(B) Following the recognition by the
United States of the Native Hawaiian govern-
ing body under section T(d) of this Act, the
term “Native Hawaiian” shall have the mean-
ing given to such term in the organic governing
documents of the Native Hawaiian governing
body.

(7) NATIVE HAWAIAN GOVERNING BODY.—The

term “Native Hawaiian governing body” means the
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adult members of the governing body of the Native
Hawaiian people that is recogmized by the United
States under the authority of section 7(d) of this
Act.

{8) NATIVE HAWAIIAN INTERIM GOVERNING
COUNCIL.—The term “Native Hawaiian Interim
Governing Council” means the interim governing
council that is authorized to exercise the powers and
authorities recognized in section 7(b) of this Act.

(9) ROLL.—The term “roll"” means the roll that
is developed under the authority of section 7(a) of
this Act.

(10) SECRETARY.—The term “Secretary”
means the Secretary of the Department of the Inte-
rior.

(11) Task FORCE.—The term “Task Foree”
means the Native Hawaiian Interagency Task Foree
established under the authority of section 6 of this
Act,

SEC. 3. UNITED STATES POLICY.

The United States reaffirms that—

(1) Native Hawaiians are a unique and distinet
aboriginal, indigenous, native people, with whom the
United States has a political and Ieﬁl relationship;
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(2) the United States has a special trust rela-
tionship to promote the welfare of Native Hawaiians;
(3) Congress possesses the authority under the
Constitution to enact legislation to address the con-
ditions of Native Hawaiians and has exercised this
authority through the enactment of—

(A) the Hawaiian Homes Commission Aet,
1920 (42 Stat. 108, chapter 42);

(B) the Aet entitled “An Aect to provide for
the admission of the State of Hawaii into the
Union”, approved March 18, 1959 (Public Law
86-3; 73 Stat. 4); and

(') more than 150 other Federal laws ad-
dressing the conditions of Native Hawaiians;

(4) Native Hawaiians have—

{A) an inherent right to autonomy in their
mternal affairs;

(B) an inherent right of self-determination
and self-governance; and

(C) the right to reorganize a Native Ha-
waiian governing body; and
(5) the United States shall continue to engage

in a process of reconciliation and political relations

with the Native Hawaiian people.
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TRUSTEE FOR NATIVE HAWAIIAN AFFAIRS.

{a) IN GENERAL—There is established within the

Office of the Secretary of the Department of the Interior

the Office of Special Trustee for Native Hawaiian Affairs.

{b) DuTiES OF THE OFFICE.—The Office of Special

Trustee for Native Hawaiian Affairs shall—

(1) effectoate and coordinate the special trust
relationship between the Native Hawaiian people
and the United States through the Secretary, and
with all other Federal agencies;

(2) upon the recognition of the Native Hawai-
ian governing body by the United States as provided
for in section T(d) of this Aect, effectuate and coordi-
nate the special trust relationship between the Na-
tive Hawaiian governing body and the United States
through the Seeretary, and with all other Federal
agencies;

(3) fully integrate the principle and practice of
meaningful, regular, and appropriate consultation
with the Native Hawaiian people by providing timely
notiee to, and eonsulting with the Native Hawaiian
people prior to taking any actions that may have the
potential to significantly or uniquely affeet Native
Hawaiian resources, rights, or lands, and upon the.

recognition of the Native Hawaiian governing body

=5 pe0d I8
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as provided for in section T(d) of this Aet, fully inte-
grate the principle and practice of meaningful, regu-
lar, and appropriate consultation with the Native
Hawaiian governing body by providing timely notice
to, and consulting with the Native Hawaiian people
prior to taking any actions that may have the poten-
tial to significantly affect Native Hawaiian re-
sources, rights, or lands;

(4) consult with the Native Hawaiian Inter-
agency Task Force, other Federal agencies, and with
relevant agencies of the State of Hawaii on policies,
practices, and proposed actions affecting Native Ha-
wailan resourees, rights, or lands;

(5) be responsible for the preparation and sub-
mittal to the Committee on Indian Affairs of the
Senate, the Committee on Energy and Natural Re-
sources of the Senate, and the Committee on He-
sources of the House of Representatives of an an-
nual report detailing the activities of the Interagency
Task Foree established under section 6 of this Aet
that are undertaken with respect to the continming
process of reconciliation and to effect meaningful
consultation with the Native Hawaiian people and
the Native Hawaiian governing body and providing

recommendations for any necessary changes to exist-
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ing Federal statutes or regulations promulgated

under the authority of Federal law;

(6) be responsible for continuing the process of
reconciliation with the Native Hawaiian people, and
upon the recognition of the Native Hawaiian govern-
ing body by the United States as provided for in sec-
tion 7(d) of this Aet, be responsible for continuing
the process of reconciliation with the Native Hawai-
ian governing body; and

(7) assist the Native Hawaiian people in facili-
tating a process for self-determination, including but
not limited to the provision of technical assistance in
the development of the roll under section T(a) of this
Act, the organization of the Native Hawaiian In-
terim Governing Council as provided for in section
7(b) of this Act, and the reorganization of the Na-
tive Hawaiian governing body as provided for in sec-
tion T{c) of this Act.

BEC. 5. DESIGNATION OF DEFARTMENT OF JUSTICE REP-
HESENTATIVE.

The Attorney General shall designate an appropriate
official within the Department of Justice to assist the Of-
fice of the Special Trustee for Native Hawaiian Affairs
in the implementation and protection of the rights of Na-
tive Hawaiians and their political and legal relationship
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with the United States, and upon the recogmition of the
Native Hawaiian governing body as provided for in section
7(d) of this Aet, in the implementation and protection of
the rights of the Native Hawaiian governing body and its
political and legal relationship with the United States.
SEC. 8. NATIVE HAWAIIAN INTERAGENCY TASK FORCE.

(a) ESTABLISHMENT.—There is established an inter-
ageney task force to be known as the “Native Hawaiian
Interagency Task Force™.

(b) ComposITION.—The Task Force shall be com-
posed of officials, to be appointed by the President,
from—

(1) each Federal agency that establishes or im-
plements policies that affect Native Hawaiians or
whose actions may significantly or uniquely impact
on Native Hawaiian resources, rights, or lands;

{(2) the Office of the Special Trustee for Native
Hawaiian Affairs established under section 4 of this
Act; and

(3) the Executive Office of the President.

(¢) LEAD AGENCIES.—The Department of the Inte-
rior and the Department of Justice shall serve as the lead
agencies of the Task Force, and meetings of the Task
Foree shall be convened at the request of the lead agen-

cies.
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(d) Co-CHAIRS.—The Task Force representative of
the Office of Special Trustee for Native Hawaiian Affairs
established under the authority of section 4 of this Act
and the Attorney General’s designee under the authority
of section 5 of this Act shall serve as co-chairs of the Task
Foree.

(¢) DUTIER.—The primary responsibilities of the
Task Foree shall be—

(1) the coordination of Federal policies that af-
fect Native Hawaiians or actions by any agency or
agencies of the Federal Government which may sig-
nificantly or uniquely impact on Native Hawaiian re-
sources, rights, or lands;

(2) to assure that each Federal agency develops
a policy on consultation with the Native Hawaiian
people, and upon recognition of the Native Hawaiian
governing body by the United States as provided in
section 7(d) of this Aect, consultation with the Native
Hawaiian governing body; and

(3) to assure the participation of each Federal
agency in the development of the report to Congress
authorized in section 4(b)(5) of this Act.
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1 BEC. 7. PROCESS FOR THE DEVELOPMENT OF A ROLL FOR

2 THE ORGANIZATION OF A NATIVE HAWAIIAN
3 INTERIM GOVERNING COUNCIL, FOR THE OR-
4 GANIZATION OF A NATIVE HAWAIIAN IN-
5 TERIM GOVERNING COUNCIL AND A NATIVE
6 HAWAIIAN GOVERNING BODY, AND FOR THE
7 RECOGNITION OF THE NATIVE HAWAIIAN
8 GOVERNING BODY.

9 (a) ROLL.—

10 (1) PREPARATION OF ROLL.—The adult mem-
11 bers of the Native Hawaiian community who wish to
12 participate in the reorganization of a Native Hawai-
13 ian governing body shall prepare a roll for the pur-
14 pose of the organization of a Native Hawaiian In-
15 terim Governing Council. The roll shall include the
16 names of—

17 (A) the adult members of the Native Ha-
18 waiian community who wish to become mem-
19 bers of a Native Hawaiian governing body and
20 who are the lineal deseendants of the aborigi-
21 nal, indigenous, native people who resided in
22 the islands that now comprise the State of Ha-
23 waii on January 1, 1893, and who occupied and
24 exercised sovereignty in the Hawaiian archipel-
25 ago, including the area that now constitutes the



L = - - T I - O ¥ O - " I S R ]

B B B B B = e e e e

21

19
State of Hawaii, as evidenced by (but not lim-
ited to)—
(i) genealogical records;
(ii) Native Hawaiian kupuna (elders)
verification or affidavits;
(iii) church or eensus records; or
(iv) government birth or death certifi-
cates or other vital statistics records; and

{B) the children of the adult members list-
ed on the roll prepared under this subsection.
{2) CERTIFICATION AND SUBMISSION,—

(A) CommissiON.—There is authorized to
be established a Commission to be composed of
9 members for the purpose of certifving that
the adult members of the Native Hawaiian com-
munity on the roll meet the definition of Native
Hawaiian, as defined in section 2(6)(A) of this
Act. The members of the Commission shall have
expertise in the eertification of Native Hawaiian
ancestry.

(B) CERTIFICATION.—The Commission
shall certify to the Secretary that the individ-
uals listed on the roll developed under the au-

thority of this subseetion are Native Hawaiians,
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as defined in section 2(6)(A) of this Act, and

shall submit such roll to the Secretary.

(3) NorIFicATION.—The Commission shall
promptly provide notice to the Secretary if any of
the individuals listed on the roll should be removed
from the roll on account of death.

(4) PUBLICATION.—Within 45 days of the re-
ceipt by the Secretary of the roll developed under
the authority of this subsection and certified by the
Commission under the authority of paragraph (2),
the Secretary shall certify that the roll is consistent
with applicable Federal law by publishing the roll in
the Federal Register.

(5) EFFECT OF PUBLICATION.—The publication
of the roll developed under the authority of this sub-
section shall be for the purpose of providing any
member of the public with an opportunity to—

(A) petition the Secretary to add to the
roll the name of an individual who meets the
definition of Native Hawaiian, as defined in
section 2(6)(A) of this Aect, and who is not list-
ed on the roll; or

(B) petition the Secretary to remove from
the roll the name of an individual who does not

meet such definition.
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(6) DEADLINE FOR PETITIONS.—Any petition
deseribed in paragraph (5) shall be filed with the
Secretary within 90 days of the date of the publiea-
tion of the roll in the Federal Register, as author-
ized under paragraph (4).

(7) CERTIFICATION OF ADDITIONAL NATIVE
HAWAIIANS FOR INCLUSION ON THE ROLL.—

(A) SuBMISSION.—Within 30 days of re-
ceiving a petition to add the name of an individ-
ual to the roll, the Secretary shall submit the
name of each individual who is the subject of a
petition to add his or her name to the roll to
the Commission for certification that the indi-
vidual meets the definition of Native Hawaiian,
as defined in section 2(6)(A) of this Act.

(B) CERTIFICATION.—Within 30 days of
receiving a petition from the Seeretary to have
a name added to or removed from the roll, the
Commission shall certify to the Secretary
that—

(i) the individual meets the definition
of Native Hawaiian, as defined in section

2(6)(A) of this Aet; or
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(i1} the individual does not meet the
definition of Native Hawaiian, as so de-
fined.

Upon such certification, the Secretary shall add
or remove the name of the individual on the
roll, as appropriate.

(8) HEARING.—

(A) In GENERAL.—The Secretary shall
conduct a hearing on the record within 45 days
of the receipt by the Secretary of—

(i) a certification by the Commission
that an individual does not meet the defini-
tion of Native Hawaiian, as defined in sec-
tion 2(6)(A) of this Act; or

(ii) a petition to remove the name of
any individual listed on the roll submitted
to the Seeretary by the Commission.

(B) TesTiMONY.—At the hearing con-
ducted in accordance with this paragraph, the
Seeretary may receive testimony from the peti-
tioner, a representative of the Commission, the
individual whose name is the subject of the pe-
tition, and any other individuals who may have
the necessary expertise to provide the Secretary

with relevant information regarding whether the



M 00 =] On L B W R e

MO N R R R e —
th B W N — & © @ =2 & b B & B = =

25

23
individual whose name is the subject of a peti-
tion meets the definition of Native Hawaiian, as
defined in section 2(6)(A) of this Act.

(C) FINAL DETERMINATION.—Within 30
days of the date of the conclusion of the hear-
ing conducted in accordance with this para-
graph, the Secretary shall make a determina-
tion regarding whether the individual whose
name is the subject of a petition meets the defi-
nition of Native Hawaiian, as defined in section
2(6)(A) of this Aect. Such a determination shall
be a final determination for purposes of judicial
review.

(9) JUDICIAL REVIEW.—

(A) FINAL  JUDGMENT.—The United
States Distriet Court for the District of Hawaii
shall have jurisdiction to review the record of
the decision developed by the Secretary and the
Seecretary’s final determination under para-
graph (8) and shall make a final judgment re-
garding such determination.

(B) Notice.—If the district court deter-
mines that an individual’s name should be
added to the roll because that individual meets
the definition of Native Hawaiian, as defined in
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section 2(6)(A) of this Act, or that an individ-
nal’s name should be removed from the roll be-
eause that individual does not meet such defini-
tion, the distriet court shall so advise the Sec-
retary and the Secretary shall add or remove
the individual's name from the roll, consistent
with the instructions of the distriet court.

(10) PUBLICATION OF FINAL ROLL.—Except
for those petitions which remain the subject of judi-
cial review under the authority of paragraph (9), the
Secretary shall—

{A) publish a final roll in the Federal Reg-
ister within 290 days of the receipt by the See-
retary of the roll prepared under the authority
of paragraph (1); and

(B) subsequently publish in the Federal
Register the names of any individuals that the
district court directs be added or removed from
the roll.

(11) EFFECT OF PUBLICATION.—The publica-
tion of the final roll shall serve as the basis for the
eligibility of adult members listed on the roll to par-
ticipate in all referenda and elections associated with

the organization of a Native Hawaiian Interim Gov-

erning Couneil.
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(b) ORGANIZATION OF THE NATIVE Hawalan IN-

TERIM GOVERNING COUNCIL.—

(1) ORGANIZATION.—

(A) DATE OF GENERAL MEETING.—Within
90 days of the date of the publication of the
final roll in the Federal Register, the Secretary
shall announce the date of a general meeting of
the adult members of those listed on the roll to
nominate candidates from among the adult
members listed on the roll for election to the
Native Hawaiian Interim Governing Council.
The eriteria for eandidates to serve on the Na-
tive Hawaiian Interim Governing Council shall
be developed by the adult members listed on the
roll at the general meeting. The general meet-
ing may consist of meetings on each island or
at such sites as to secure the maximum partici-
pation of the adult members listed on the roll.
Such general meeting (or meetings) shall be
held within 30 days of the Secretary’s an-
nouncement.

(B) ELECTION.—Within 45 days of the
general meeting (or meetings), the Seecretary
ghall assist the Native Hawaiian community in

holding an election by secret ballot (absentee
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and mail balloting permitted), to elect the mem-

bership of the Native Hawaiian Interim Govern-
ing Council from among the nominees submit-
ted to the Secretary from the general meeting.
The ballots shall provide for write-in votes.

(C) ApPrROVAL.—The Secretary shall ap-
prove the Native Hawaiian Interim Governing
Council elected pursuant to this subsection if
the requirements of this section relating to the
nominating and election process have been met.
(2) POWERS.—

(A) IN GENERAL.—The Native Hawaiian
Interim Governing Couneil shall represent those
on the roll in the implementation of this Aet
and shall have no powers other than those given
to it in accordance with this Act.

(B) TERMINATION.—The Native Hawaiian
Interim Governing Council shall have no power
or authority under this Act after the time which
the duly elected officers of the Native Hawaiian
governing body take office.

(3} DUTIES.—

{A) REFERENDUM.—The Native Hawaiian
Interim Governing Council shall conduct a ref-
erendum of the adult members listed on the roll
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for the purpose of determining (but not limited

to} the following:

(i) The proposed elements of the or-
ganic governing documents of a Native
Hawaiian governing body.

(ii) The proposed powers and authori-
ties to be exercised by a Native Hawaiian
governing body, as well as the proposed
privileges and immunities of a Native Ha-
waitan governing body.

(iii) The proposed civil rights and pro-
tection of such rights of the members of a
Native Hawaiian governing body and all
persons subject to the authority of a Na-
tive Hawaiian governing body.

(B) DEVELOPMENT OF ORGANIC GOVERN-

ING DOCUMENTS.—Based upon the referendum

authorized in subparagraph (A), the Native Ha-

waiian Interim Governing Couneil shall develop

proposed organic governing documents for a

Native Hawaiian governing body.

(C) DisTRIBUTION.—The Council shall

distribute to all adult members of those listed

on the roll, a copy of the proposed organie gov-

erning documents, as drafted by the Native Ha-
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waiian Interim Governing Council, along with a
brief impartial description of the proposed or-
ganic governing documents.

(D) CoNsULTATION.—The Native Hawai-
ian Interim Governing Council shall freely con-
sult with those listed on the roll coneerning the
text and deseription of the proposed organie
governing documents.

{4) ELECTIONS.—

(A) IN GENERAL—Upon the request of
the Native Hawaiian Interim Governing Coun-
cil, the Secretary shall hold an election for the
purpose of ratifying the proposed organic gov-
erning documents. If the Secretary fails to act
within 45 days of the request by the Council,
the Couneil is authorized to conduct the elee-
tion.

(B) FAILURE TO ADOPT GOVERNING DOCU-
MENTS.—If the proposed organic governing
documents are not adopted by a majority vote
of the adult members listed on the roll, the Na-
tive Hawaiian Interim Governing Council shall
consult with the adult members listed on the
roll to determine which elements of the pro-

posed organic governing documents were found

«8 i I8
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to be unacceptable, and based upon such con-
sultation, the Council shall propose changes to
the proposed organic governing documents.

(C) ErecTioNn.—Upon the request of the
Native Hawailan Interim Governing Couneil,
the Secretary shall hold a second election for
the purpose of ratifying the proposed organic
governing documents. If the Secretary fails to
act within 45 days of the request by the Coun-
cil, the Council is authorized to conduct the sec-
ond election.

() ORGANIZATION OF THE NATIVE Hawanan Gov-

ERNING BODY.—

(1) RECOGNITION OF RIGHTS—The right of
the Native Hawaiian governing body of the indige-
nous, native people of Hawaii to organize for its
common welfare, and to adopt appropriate organic
governing documents is hereby recogmized by the
United States,

{2) RaTIFICATION.—The organic governing
documents of the Native Hawaiian governing body
shall become effective when ratified by a majority
vote of the adult members listed on the roll, and ap-
proved by the Secretary upon the Secretary’s deter-

mination that the organic governing documents are
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consistent with applicable Federal law and the spe-
cial trust relationship between the United States and
its native people. If the Secretary fails to make such
a determination within 45 days of the ratification of
the organie governing documents by the adult mem-
bers listed on the roll, the organie governing docu-
ments shall be deemed to have been approved by the
Secretary.

(3) ELECTION OF GOVERNING OFFICERS.—
Within 45 days after the Secretary has approved the
organie governing documents or the organie govern-
ing documents are deemed approved, the Secretary
shall assist the Native Hawaitian Interim Governing
Couneil in holding an election by secret ballot for the
purpose of determining the individuals who will serve
as governing body officers as provided in the organic
governing documents,

(4) VoTING ELIGIBILITY.—For the purpose of
this initial election and notwithstanding any provi-
sion in the organic governing documents to the con-
trary, absentee balloting shall be permitted and all
adult members of the Native Hawaiian governing
body shall be entitled to vote in the election.

(3) FuTurRE ELECTIONS.—All further elections

of governing body officers shall be condueted as pro-
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vided for in the organic governing documents and
ordinances adopted in accordance with this Act.

(6) REVOCATION; RATIFICATION OF AMEND-
MENTS.—When ratified by a majority vote of the
adult members of those listed on the roll, the organic
governing documents shall be revocable by an elee-
tion open to the adult members of the Native Ha-
waiian governing body, and amendments to the or-
ganic governing documents may be ratified by the
same process.

(7) ADDITIONAL RIGHTS AND POWERS.—In ad-
dition to all powers vested in the Native Hawaiian
governing body by the duly ratified organie govern-
ing documents, the organic governing documents
shall also vest in the Native Hawaiian governing
body the rights and powers to—

(A} exercise those governmental authorities
that are recognized by the United States as the
powers and authorities that are exercised by
other governments representing the indigenous,
native people of the United States;

(B) provide for the protection of the eivil
rights of the members of the Native Hawaiian

governing body and all persons subject to the
authority of the Native Hawaiian governing
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body, and to assure that the Native Hawaiian

governing body exercises its authority consistent

with the requirements of section 202 of the Act

of April 11, 1968 (25 U.8.C. 1302);

(C) prevent the sale, disposition, lease, or
encumbrance of lands, interests in lands, or
other assets of the Native Hawaiian governing
body without the consent of the Native Hawai-
ian governing body;

(D) determine the membership in the Na-
tive Hawaiian governing body; and

(E) negotiate with Federal, State, and
local governments, and other entities.

(d) FEDERAL RECOGNITION.—

(1) RECOGNTITION.—Notwithstanding any other
provision of law, upon the approval by the Secretary
of the organic governing documents of the Native
Hawaiian governing body and the election of officers
of the Native Hawaiian governing body, Federal ree-
ognition is hereby extended to the Native Hawaiian
governing body as the representative governing body
of the Native Hawaiian people.

(2) NO DIMINISHMENT OF RIGHTS OR PRIVI-
LEGES.—Nothing contained in this Act shall dimin-
ish, alter, or amend any existing rigﬁt-s or privileges



L =T - - N B - T LT S

o I T T I R T e T S S
bh B W M = © W OO0 = n b B W R = D

35

a3
enjoyed by the Native Hawaiian people which are
not inconsistent with the provisions of this Act.

(e) INCORPORATION OF THE NATIVE HAWAILAN GoOv-

ERNING BoDy.—

(1) CHARTER OF INCORPORATION.—Upon peti-
tion of the Native Hawaiian governing body, the
Secretary may issue a charter of incorporation to
the Native Hawaiian governing body. Upon the
issuance of such charter of incorporation, the Native
Hawaiian governing body shall have the same status
under Federal law when aeting in its corporate ca-
pacity as the status of Indian tribes that have been
issued a charter of incorporation under the authority
of section 17 of the Indian Reorganization Act (25
U.S.C. 477).

(2) ENUMERATED POWERS.—Such charter may
authorize the incorporated Native Hawaiian govern-
ing body to exercise the power to purchase, take by
gift, bequest, or otherwise, own, hold, manage, oper-
ate, and dispose of property of every deseription,
real and personal, including the power to purchase
lands and to issue an exchange of interests in cor-
porate property, and such further powers as may be
incidental to the conduet of corporate business, and

that are not inconsistent with law.
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SEC. 8. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated such sums as
may be necessary to carry out the activities authorized in
sections 4, 6, and 7 of this Act.

BEC. 9. REAFFIRMATION OF DELEGATION OF FEDERAL AU-
THORITY; NEGOTIATIONS.

(a) REAFFIRMATION.—The delegation by the United
States of authority to the State of Hawaii to address the
conditions of Native Hawaiians contained in the Act enti-
tled “An Aet to provide for the admission of the State
of Hawaii into the Union" approved Mareh 18, 1959
(Publie Law B6-3; 73 Stat. 5) ig hereby reaffirmed.

(b) NeGoTiaTIONS.—Upon the Federal recognition
of the Native Hawaiian governing body pursuant to sec-
tion 7(d) of this Aect, the United States is authorized to
negotiate and enter into an agreement with the State of
Hawaii and the Native Hawaiian governing body regard-
ing the transfer of lands, resources, and assets dedicated
to Native Hawaiian use under existing law as in effect
on the date of enactment of this Act to the Native Hawai-
ian governing body.

SEC. 10. DISCLAIMER.
Nothing in this Aet is intended to serve as a settle-

ment of any elaims against the United States.
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SEC. 11. REGULATIONS.

The Secretary is authorized to make such rules and
regulations and such delegations of authority as the See-
retary deems neeessary to carry out the provisions of this
Act.

BEC. 12. SEVERABILITY.

In the event that any section or provision of this Act,
or any amendment made by this Act is held invalid, it
is the intent of Congress that the remaining sections or
provisions of this Act, and the amendments made by this
Act, shall continue in full foree and effect.
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Senator INOUYE. We are most privileged to have with us as our
first witness the Honorable Eni F.H. Faleomavaega, member of the
Congress from American Samoa. Congressman Faleomavaega, wel-
come, sir.

STATEMENT OF HON. ENI F.H. FALEOMAVAEGA, DELEGATE,
FROM AMERICAN SAMOA

Mr. FALEOMAVAEGA. Mr. Chairman, thank you for your kind invi-
tation to allow me to testify this afternoon in support of S. 2899.

Mr. Chairman, there are well over 200,000 Native Hawaiians liv-
ing in the State of Hawaii. I suspect that there are approximately
another 100,000 Native Hawaiians living throughout the continen-
tal United States. In number, it is my humble opinion that perhaps
Native Hawaiians are the largest indigenous group of people living
in the United States today.

As one of Polynesian ancestry, I thank God that the Kanaka
Maoli, or the Hawaiian people, have not become an extinct race.
Given the unfortunate turn of historical events that have now
made Native Hawaiians strangers in their own lands, it is only by
the ce of God that Native Hawaiians now number well over
300,000 today.

Mr. Chairman, the Kanaka Maoli are my kin. For purposes of
giving you a sense of who we are, I would like to share with you
something Captain James Cook once noted about the Kanaka
Maoli, or Polynesian peo;le.

Captain Cook observed that the Kanaka Maoli established settle-
ments from as far north as Hawaii, and as far south as Actearoa,
or what is now known as New Zealand today. In between, the
Kanaka Maoli settled in Samoa, in Tokelau, in Tuvaloo, in parts
of Fiji, in Tonga, and other areas of that triangle.

The Kanaka Maoli nation also stretched as far east as Rapanui,
now known as the Easter Island, and constituted what Captain
Cook thought was the largest nation on the Earth.

Since Cook's time, we have had our fair share of romantic writers
coming to the South Seas, depicting our women coming out of the
Garden of Eden on moonlit, tropical shores, with the scent of ro-
mance forever in the air. We have also had our share of anthropolo-
gists, who think they know more about us than they know about
themselves.

We do not need any more Margaret Meads or Derek Freemans
to describe to the world who we are as a people. We know how we
came first into being. We know our past and are committed to our
present. We are here today to define our future.

Mr. Chairman, as we proceed today, | would like to add this
thought for the record. ngen we discuss the rights of Native Ha-
waiians, we in effect discuss the inalienable rights of any peta]ple‘
As such, what ha;}pened historically to Native Hawaiians, in effect,
happened to all of us. In this context, I would respectfully like to
present the following for consideration.

More than 100 years ago, ambitious descendants of U.S. mission-
aries and sugar planters, aided by the unauthorized and illegal use
of U.S. military forces, overthrew the sovereign nation of Hawaii,
then ruled by its queen, Lili'uokalani.
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More than 100 years later, the U.S. Congress issued a formal
apology, acknowledging that the Native Hawaiian people never re-
:inc:;;ished their right to their sovereignty or to their sovereign
ands.

Earlier this year, Senator Daniel Akaka, the first Polynesian Na-
tive Hawaiian to sit as a member of this distinguished body of U.S.
Senators, introduced S. 2899 to express and define a firm policy of
the U.S. Congress and the U.S. Government regarding its relation-
ship with the Native Hawaiian people.

wo weeks ago, the Senate Committee on Indian Affairs and the
House Resources Committee held joint hearings for 5 days in the
State of Hawaii, to consider the provisions and the substance of
these bills. Mr. Chairman, [ want to thank you for extending me
the invitation to participate in that series of hearings.

The purpose of 5. 2899 is to clarify the political relationship that
exists between Native Hawaiians and the Federal Government.
Specifically, the measure provides the Native Hawaiian community
with an opportunity to form a government-to-government relation-
ship with the United States, within the context of the U.S. Con-
stitution and Federal law.

The bill provides a process for Native Hawaiians to organize a
Native Hawaiian governing body, or essentially a Native Hawaiian
government. The bill also authorizes the Native Hawaiian govern-
ing body to negotiate with the State of Hawaii, and other appro-
priate officials and agencies of the Federal Government, regarcﬁng
such long-standing issues such as ceded lands.

The bill also protects education, health, and housing programs
that have already been established by Federal law to benefit the
Native Hawaiians.

I fully support the recommendations that have been given and
incorporated into the proposed bill, as is now before the committee
for consideration.

I honestly believe it is time now for the Congress to correct the
inequity that exists in our current process with respect to Native
Hawaiians. It is time for Congress to recognize and acknowledge
that Native Hawaiians, or the Kanaka Maoli, are a sovereign peo-
ple with the inherent right to establish a government-to-govern-
ment relationship with both the State of Hawaii and the Federal
Government.

If I could borrow the words of Black Elk, Mr. Chairman, and
apply them to this setting as a reminder of what I believe our re-
sponsibility to the Kanaka Maoli should be, I would say,

Some little root of the sacred tree still lives. Nourish it then that it may leaf and
bleom and fill with singing birds. Hear me, that the people may once again find the
good road and the shielding tree.

With this, Mr. Chairman, I extend my thanks to you for your
leadership, and for your tireless efforts in trying to bring about a
resolution for the needs of the Native Hawaiian people.

Thank you.
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STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN-
ATOR FROM COLORADO, CHAIRMAN, COMMITTEE ON IN-
DIAN AFFAIRS

The CHAIRMAN [resuming Chair]l. Thank you, Congressman
Faleomavaega. [ should have known that you would be here to tes-
tify, as you have been a terrific champion for all native peoples for
years and years.

As many of the people in the audience might know, we were
v%ry, very close friends and dear friends, when I was on the House
side,

Thank you, Senator Inouye for starting the hearing. I did get a
call from Senator Akaka, yesterday afternoon. As many of you
know, he will not be able to return still, for a little while. He is
still under a doctor’s care. But he certainly wants to be helpful.

I understand, as many do, that the extension of the government-
to-government relationship, by the United States to an Indian
tribe, or in this instance, a Native Hawaiian community, is a very
solemn act, and certainly something that we need to consider very
carefully.

I am not going to make a long statement, because I really would
like to hear from the witnesses. But some of the questions that I
think we probably have to ask are not only about the legal founda-
tion for recognizing a Native Hawaiian Government, and [ am fa-
miliar with E:w they lost their land and how they lost their sov-
ereignty, just as many Indian tribes did, too. I think all of us on
this committee recognize that, and are aware of that.

But there are other questions such as the practical impacts; if it
would affect existing, recognized tribes; what would we expect, a
few years from now, in terms of requests for funding, or programs,
benefits, or if there will be things of that nature, that probably
need to be answered by the witnesses.

I, unfortunately, was not able to go to Hawaii when Senator
Inouye conducted the hearings, but have read the testimony from
them and heard from some of them. I certainly appreciate him
doing those hearings.

Mr. FALEOMAVAEGA. If I may, Mr. Chairman, I want to thank
our senior Senator from Hawaii. I think his eloquent statement
very much addresses the very concerns that you posed.

I think we all have a complete understanding of the fact that this
legislation does not, in any way, affect any funding sources that are
needed for our Native American communities,

I am very, very happy that this matter is being fully clarified.
1 sincerelyri;ope that we, on the other side of the]gapitol, will also
take this into consideration.

Mr. Chairman, thank you.

The CHAIRMAN, I might tell you that it is my intent, if there is
no objection from anyone on the committee, and so far there is not
fning to be, it looks like, anybody to object, that at Senator

nouye's request, we will go ahead and mark this up the same day.

I have been a little reluctant to mark-up bills the same day we
do the hearings, because sometimes other members of the commit-
tee come back later and say, “but [ had this to say,” or “I wanted
to be involved.” You know how that works.
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So what [ did was at least poll the members of the committee,
and ask them to check with their tribes and with their own con-
stituents, to see if there would be any problem with that. We have
yet to see if there will be or not; but Eope‘fully, there will not be.

Thank you Congressman.

Senator INOUYE. Mr. Chairman?

The CHAIRMAN. Yes.

Senator INOUYE. 1 ask unanimous consent that the statement of
Senator Akaka be made part of the record at this time.

The CHAIRMAN. Without objection, that will be so.

[Prepared statement of Senator Akaka appears in appendix.]

The CHAIRMAN. If I can call Kevin Gover, assistant secretary to
the desk there, and Jacqueline Agtuca. Before you start with your
testimony, we are joined by Senator Domenici of New Mexico, who
has been a great friend of our Native American community.

Did you have an opening statement or any comments, before we
take testimony, Senator Domenici?

STATEMENT OF HON. PETE V. DOMENICI, U.5. SENATOR FROM
NEW MEXICO

Senator DoMENICI. Well, I see Senator Inouye here. Since I can-
not stay very long, I want to make sure that I sit in his presence.

First, 1 have a statement I would like to put in the record.

Thrﬁ CHAIRMAN. Without objection, it will be included in the
record.

[Prepared statement of Senator Domenici appears in appendix.]

Senator DOMENICL I would like to say that whenever the distin-
guished Senator offers things here, you know, generally, for me, it
is a foregone conclusion that he is nght, and that I help and be on

But I must say, with reference to S. 2899, I have some reserva-
tions, and I would like very much to state them, just briefly, off the
cuff, and then you all can proceed.

It is difficult for me, in reading the bill, to know whether we are
salying that this group of your constituents, people from Hawaiian
Islands, will become part of those people in America who are
known as Native Americans, who are covered by the United States
commitment to the Indian people of our eountry. I can not under-
stand whether they are going to become exactly like the Pueblo In-
dians in New Mexico, be it Jemez or whatever.

I clearly would not like to bring a very large number of new peo-
le within the gamut of the BL{ and to be entitled to all of the
IA programs, as vague as some are; whether it be education,

whether it be health. It seems to me that we would have to have
an evaluation, since it may be a very large number, of what that
does to Indian Country and the rest of the American Indians, Na-
tive Americans.

So, Senator, that is my general concern. I would hope that we
would not move too rapidly, without understanding what this is. I
have enough time, however, to permit you to comment.

I do have, for the record, an overview of Indian Federal spending
that I would like to make part of the record, just so we wcru]::; know
what they are for the existing population of Mative Americans. |
will quickly state them.
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About $8.5 billion iz what our recent estimates show that we
have committed. Most of that is the U.S. Department of Health and
Human Services. The Department of the Interior spends about $2.2
billion; while Health and Human Services spends about $2.7 bil-
lion. The BIA and the ITHS accounts are about one-half of the Fed-
eral spending for Indian programs.

The other smaller programs, such as HUD, spend about $600,000
or $700,000, and the Department of Education, $1.5 billion.

I think my friend from Hawaii has been sitting here with me at
times, and we have been very upset with the United States’ execu-
tive branch for not sending a budget down in some of these areas
which had more money; for instance, Indian Health. One time, we
joined together saying that the Administration was going back-
ward, instead of forward, on Indian Health.

I am somewhat concerned, if we are going to add more to this
burden, that we understand it, and careﬁ:lfy know what we are
doing. I yvield.

Senator INOUYE. Mr. Chairman, may I respond?

The CHAIRMAN. Yes; certainly, please.

Senator INOUYE. | am pleased that you have brought this up at
this point in the hearings and proceedings, and I am pleased that
you asked those questions and expressed your concern.

First, this bill does not make Native Hawaiians part of Indian
Country. I can make that flat assertion and guarantee. It does not
make them an Indian tribe, nor will they become part of Indian
programs.

As you know, from the very beginning, when I began suggesting
programs and projects for Native Hawaiians, [ made a pledge that
they will be under a separate authorization, in every case, and sep-
arate appropriations.

We have funds that have been appropriated for Hawaiian edu-
cation, Hawaiian health, but they have never been part of the In-
dian Health program, nor have they been part of tlfa Indian edu-
cation program. They have all been separate, and they have had
to stand on their own.

This bill does not make them an Indian tribe. In fact, at this mo-
ment, all this bill does is to begin the process of the Government
recognizing Native Hawaiians.

As to the form of this government, I do not know. It would be
up to the Native Hawaiian population in the State of Hawaii to de-
cide what they would want. [ can assure you that this will be the
way it is done, and the bill makes it very clear, sir.

The CHAIRMAN. Yes, Senator Domenici?

Senator DoMENICI. Mr. Chairman, I would like to just say to my
good friend from Hawaii, I have already stated that I never ques-
tioned what he intends to do, but I would read in the record a
paragraph. I think it brings a little bit of concern to mind, and
maybe you might reconsider it, or withdrawn on it for awhile, be-
fore we finish our work.

Paragraph 4(b){1) states,

The United States Office for Native Hawaiian Affairs shall effectuate and coordi-

nate the special trust relationship between the United States to the Secretary of In-
terior and with all Federal agencies.
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I do not know what that means. It sounds very much like the en-
abling language that we have used for various Indian groups and
Indian tribes in Continental America and Alaska, that you would
be dealing with the department, and have a special trust relation-
ship, and all Federal agencies would be subject to that trust rela-
tionship that exists.

I do not know what you mean. Does that mean that even though
that exists, it is a brand new trust relationship, and not the one
we have with current Indians in America?

Senator INOUYE. If | may respond, Mr. Chairman?

The CHAIRMAN. Please do.

Senator INOUYE. We have always maintained that there does
exist a special relationship between the MNative peoples of Hawaii
and the Government of the United States.

On that basis, the Congress has responded by approving and
emerging into law about 160 separate measures, such as Native
Hawaiian education programs, Native Hawaiian health programs,
Native Hawaiian cultural programs, et cetera, et cetera. In each
case, there would have to be separate authorization and a separate
appropriation.

ond, this just establishes this office. We did not want the Na-
tive Hawaiians under the BIA. So we are establishing an Office for
Native Hawaiian Affairs, because [ was certain that my friends in
Indian Country might feel threatened if this last group of indige-
nous people suddenly found themselves under the umbrella of t
Bureau of Indian Affairs. This will make certain that that will not
hagepen

nator DOMENICI. I would just ask that my statement be made
a part of the record.

ank you, Senator Inouye.

The CHAIRMAN, Without objection, it is so ordered.

Senator DoMENICIL. Thank you.

The CHAIRMAN. I might just mention, from my perspective, I
know as well as anybody that indigenous peutple got a raw deal
¥ght in the beginning, once they became part of this great country.

atl has never been a problem with me to recognize indigenous
people.

e problem, of course, is the law of unintended consequences.
What happens, down the line, if we have limited resources? We will
have to deal with that.

But I might mention something, Senator Domenici, before you
leave and if Senator Inouye has the time, and we have very little
time left, about 13 or 14 working days before we adjourn. But if
we do mark up this bill today, and if there is no objection, we are
going to do that, do you have any recommendations or suggested
amendments that you might want to work with Senator Inouye on?

Senator DoMENICI. Excuse me, I am very sorry, but I am re-
quired to be at a 4:00 meeting, or something will start that I may
not be able to undo.

The CHAIRMAN. That is the way it works around here.

Senator DOMENICI. Yes, Senator; I think what I would like to do,
because recollection of what you have done in these other bills
is extremely vague, | would like to note my objection.
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But [ want to do that by asking my staff, and if you will have
your staff, kind of go through, showing us where you have created
these special laws, so that I can be assured that this is not an addi-
tion in any way, shape, or form, to the indigenous Indians that are
already uovereg,

It is not that I do not want to cover them. It is that I do not want
to add a large group, all of a sudden, when we currently do not
have sufficient resources for what we are doing.

They would just be misled, because you and I know we are cur-
rently not doing right by the BIA, in terms of many of its functions.
They do not have enough money to do what they have to do. So
if that is satisfactory, that is where I am.

The CHAIRMAN, Well, may [ clarify that?

Senator DOMENICI. Yes.

The CHAIRMAN. Is the objection just on some of the content, or
are you objecting to the mark-up?

Senator DOMENICI. Oh, I will not object to the mark-up.

The CHAIRMAN. Thank you.

Senator DOMENICI. I object to the bill, and I would like you to
note my objection.

The CHAIRMAN. So noted; thank you, Senator.

With that, we will proceed with a friend of this committee, who
will be leaving us shortly, Assistant Secretary Gover.

I might t.e'ifyc-u, Kevin, from my own personal perspective, and
I think I can speak for most of tge members, we are very proud
of the job you have done. We know it is a commitment to go into
public service, and you have to take a terrific beating, sometimes;
and sometimes from this committee, I am sorry to say. But that
comes with the territory.

I want to also tell you that I read with great interest your com-
ments 1% ago, the apology you offered on your own behalf. I, per-
sonally, think you were nght on. It was something that needed to
be said to America, and I am proud that you did it, my friend.

STATEMENT OF KEVIN GOVER, ASSISTANT SECRETARY, BU-
REAU OF INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR

Mr. GoviEr. Well, thank you, Mr. Chairman. This probably is the
last time I will be appearing before the committee, at least in this
capacity.

t me just say how grateful I am. You know, you nget many
privileges and honors in these positions, and they are difficult, but
it has mn such an extraordinary experience. A large part of that
has been the opportunity to appear before this committee and dis-
cuss important issues with people like you, like Senator Inouye,
who have such a deep interest, such a vast amount of knowledge.

I do not anticipate that I shall ever be so honored again. It has
been an absolute thrill. I just want to thank the committee, thank
the Chairman, and thank Senator Inouye for all that you do, and
certainly all that vou have done to help me and the BIA for the
past few years.

Mr. Chairman, let me go directly to the heart of the matter. [
have, of course, listened to the discussion among the committee. 1
think that those are the right questions. Let me see if I can help
with the answers.
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The legal foundation for a unique approach, a special approach,
a Federal approach, to dealing with Native Hawaiians, is the same
as it is for dealing with the Indian tribes. Now as you well know
the Constitution makes specific reference to Indian tribes.

So we have no difficulty concluding, of course, that the Congress
has plenary power over the Indian tribes. That includes not just,
as we so often have seen, the ability to do them harm; but more
importantly, the ability to do them good, in a special unique way,
because of their status as Indian tribes.

The question we have to ask is, is our Constitution flexible
enough to go on and say, we did not mean just Indian tribes, real-
ly? We meant any indigenous people that the United States might
encounter, as it expands its boundaries, and as it did, of course, ex-
pand its boundaries.

That is an important distinction, because if we cannot read the
Constitution flexibly enough to say it does include indigenous peo-

le, wherever we may find them within the boundaries of the
Elnited States, then we endanger things like the Alaska Native
Claim Settlement Act.

As you know, while many of the Alaska Natives are ethnically
Indians, many of them are not. So we already have interpreted the
constitution and the Congress’ Indian Affairs power to include peo-
ple other than Indian tribes.

I believe, and the United States has taken the position in litiga-
tion, that Indian Affairs power does extend to the indigenous peo-
ple in Hawaii, the Native Hawaiians,

The second issue, and of course, we are deeply interested in the
practical impact of the establishment of a government-to-govern-
ment relationship between Native Hawaiian people and the United
States, is what will be the impact on Indian tribes.

As Senator Domenici was just pointing out, the BIA does not
meet its existing obligations to Indian tribes. We could not support
a bill that imposed upon the BIA a new constituency, with very
great needs, like Native Hawaiian people, when we are fni]ing to
meg;; the basic obligations that we already have to the Indian
tribes.

We are satisfied, from our review of the bill, that these are sepa-
rate authorizations; these are separate monies; and that this bill
certainly does not make Native Hawaiian people eligible for the
array of programs that are available to Indian tribes, from both the
BIA and from the Indian Health Service.

As Senator Inouye has pointed out, there are a number of sepa-
rate authorizations for Native Hawaiian programs. Many of them
are in statutes that also benefit Indians, but they are clearly sepa-
rate programs, administered by agencies other than the BIA and
the Indian Health Service.

So we are confident that this bill would not have the effect of di-
minishing the resources that we make available to Indian tribal
governments and to Alaska Native Governments.

Senator Domenici also asked, would this bill make Native Ha-
waiians like the Indian tribes. | think the answer is, no. [ do not
believe Native Hawaiians want that, and I do not believe that that
is the intent of this bill.
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We should, if nothing else, learn from the history of the relation-
ship between the United States and the Indian tribes, and more
specifically, the relationship between the Bureau of Indian Affairs
and Indian tribes, that that is a path we do not wish to travel
again, with any people that come under the authority of the Con-

gress.

What the bill does do is give Native Hawaiian people the oppor-
tunity to decide for themselves the form in which they will orga-
nize. In the future, the Congress, the Administration, and the Na-
tive Hawaiian people will r&irbnte, negotiate, and establish exactly
what the contours of that relationship are going to be.

For example, we talk broadly about a trust responsibility from
the United States to Indian tribes. That can mean different things
to different people. But the bottomline is, it means no more and no
less than w]!j):g the Congress says it means. So in carryving out our
re:gmnsihilities. we have a trust responsibility, if you tell us we do.

y the same token, the Native Hawaiian people will have rights,
pursuant to the trust responsibility of the United States if, and
only if, the Congress says have those rights.

is 15 really, to me, as a career Indian lawyer, sort of an excit-
ing opportunity to define, in a careful, modern, meaningful way,
what the relationship is going to be, between the United States and
a group of indigenous people, subject to the Indian Affairs power
of the Congress.

Mr. Chairman, we do wish to express our support for the hill. As
you know, the Congress, in 1993, passed the Apol Resolution,
and asked that a reconciliation process be established.

In March 1999, Senator Akaka asked my boss, Secretary Babbitt,
and Attorney General Reno, to designate people from their respec-
tive departments, to work on these reconciliation efforts.

Secretary Babbitt designated our Assistant Secretary for Policy
Management and Budget, John Berry. Attorney General Reno des-
ignated Mark Van Norman, from the Office of Tribal Justice.

Those two gentlemen, with considerable help from other people,
including people in my office, spent a considerable amount of time
in Hawaii. They held a series of public hearings this past Decem-
ber, and visited a number of different Native Hawaiian commu-
nities.

They came back and have prepared a report, discussing how we
ought to go about continuing the process of reconciliation, and es-
tablishing this relationship with Native Hawaiian people.

That report did say that such a relationship should be estab-
lished. It noted that tge statutory authorizations of programs avail-
able to Native Hawaiians are different from those that are awvail-
able to Indian tribes, and that we should not be concerned about
the impact on the BIA, because these programs simply will not be
administered by the BIA, and do operate under separate authoriza-
tions.

The last thing I would say, Mr. Chairman, is that there is no al-
ternative process by which a government-to-government relation-
ship can be established with Native Hawaiian people. We do recog-
nize Indian tribes, as you know, through our administrative proc-
esses, but our processes would not reach so far as to Native Hawai-

ian groups.
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Now, conceivably, some administration in the future could amend
those regulations and say that the Executive Indian Affairs power
reaches so far as the Native Hawaiians. [ do not see that happen-
in%in the foreseeable future. . - ,

ertainly, there is nothing underway in this administration to do
so. In the end, it is much more appropriate that the Congress do
so with the President’s concurrence, as opposed to either branch
sort of acting on its own, to establish such a relationship.

With that, Mr. Chairman, I will turn it over to my colleague
here. Let me just say that this bill really only begins a process. It
establishes a relationship. It does not define the contours of that
relationship. That work 1s left to the future, and to be negotiated
between future Congresses and future administrations and, of
course, the Native Hawaiian people, themselves.

Let me just say one more time, Mr. Chairman, what an honor
and a pleasure it{ms been, working with you and working with the
committee, This is one part of my job that I will miss very much.

[Prepared statement of Mr. Gover appears in appendix.]

The CHAalRMAN, Well, may I suggest that if you miss it so much,
and you like to work tfu-nugh these exciting issues, that when you
are back in the private sector, you run for Congress and help us
out. [Laughter.]

We would be glad to have you, Kevin.

We will go on now to Ms. Agtuca, please proceed.

STATEMENT OF JACQUELINE AGTUCA, ACTING DIRECTOR
FOR THE OFFICE OF TRIBAL JUSTICE, DEPARTMENT OF
JUSTICE

Ms. ActucA. Yes; thank you, Senator Campbell and Senator
Inouye. My name is Jacqueline Agtuca. I am now the acting direc-
tor of the Office of Tribal Justice at the Department of Justice,

First, I want to point out that Senator Akaka has defined rec-
onciliation to be a means of healing. The Department is in line
with that view, and finds that S. 2899 would essential for this
process to proceed, a process of reconciliation and a process of heal-

ing.

71:!]1:1]{ that before I give my comments, though, we would like
to let you know that we just received the final draft yesterday.
Therefore, we would like to submit to you some time next week ad-
ditional comments from the Department, so that we can review it
more thoroughly, and provide you those thorough comments.

The CHAIRMAN. That will be fine, We will keep the record open.

Ms. Actuca. I think in line with Assistant Secre Gover's
comments, the Department of Justice also acknowledges the special
Federal trust relationship with Native Hawaiian people by the U.S.
Government. This Federal trust relationship has been established
over time, a very long period of time, that began with the over-
throw of the Hawaiian kingdom.

I think that throughout this history, though, the United States'
dealings with the Native Hawaiian people, at times, was less than
honorable, and that those actions e 0.8, Government, while
unauthorized, did lead to the ove w of the kingdom and the
suppression of the Native Hawaiian government.
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I think that the Apology Resolution directed the President to en-
gage in a reconciliation process with the Native Hawaiian people.
As Assistant Secretary Gover said, Mr. Van Norman and the Inte-
rior Department traveled to Hawaii and spent some time in Hawaii
taking testimony.

Throughout those visits and meetings, the delegation heard a
very clear call of the Native Hawaiian people for increased control
over their local affairs.

5. 2899 is a very significant part of the reconciliation process, as
outlined in the Apology Resolution. We believe that 5. 2899 is very
important for three basic reasons.

No. 1, it will clarify the unique ﬁlitical and legal relationship be-
tween the United States and the Native Hawaiian community. No.
2, it will facilitate the government-to-government relationship in
enablin%qt‘ne Native Hawaiian leader or leaders to directly advocate
for the Native Hawaiian community. No. 3, it will create Federal
vehicles for implementation and protection of Native Hawaiian self-
governance.

Today, I would like to comment on the definition contained with-
in the bill for establishment of the role of the Native Hawaiian
community.

S. 2899 provides a Federal process for the reorganization of the
Native Hawaiian governing bug_-,r. An interim Federal law definition
of Native Hawaiian is necessary for the operation of this legisla-
tion. It is essential for the determination of the body of Native Ha-
waiians responsible for the reorganization of the Native Hawaiian
governing body.

The proposed language set forth on page 20 of the bill includes
two parts. Part A at line 9 reads,

The lineal descendants of the Aboriginal indigenous native le who resided in
the islands that now comprise the State of Hawaii, on or before January 1, 1893,
and who occupied and exercise sovereignty in the Hawaiian archipelago.

In the Department’s view, this definition is overly broad, for the
Eougpuses of the establishment of the Native Hawaiian governing

y. The Department continues to recommend that part A be de-
leted, and that part B remain as a definition of the initial role.

Part B reads,

Native Hawaiians who were eligible in 1921, for the programs authorized by the
Hawaiian Homes Commission Act, or their lineal descendants.

Using this definition is very important for three basic reasons.
First, the Hawaii Homes Commission Act definition draws upon an
already established Federal law process, created by Congress,
under its Indian Affairs power.

S. 2899 provides for a Federal law process for the reorganization
of the Native Hawaiian governing body. This is the interim period
of the reorganization of gﬁa governing body, and in this interim pe-
riod, we need a Federal definition for Native Hawaiian.

In 1921, Congress, recognizing the need of Native Hawaiian peo-
ple to return to a traditional way of life, created a definition of
those Native Hawaiians eligible to reside on distinctly Native Ha-
waiian lands; lands specifically set aside in trust by Congress for
the Native Hawaiian people. Thus, using this definition draws
upon the past practices of gongmsa on this issue.
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Second, this definition provides a specific definition of a portion
of Native Hawaiian population that have a cultural, historic and
land-based link to the Aboriginal native people, who exercise sov-
ereignty over the Hawaiian Islands.

Given the nature of this interim period of reorganization created
by S. 2899, it is important that the definition allow those individ-
uals who maintain close ties to the Native Hawaiian community to
lead the reorganization process, and create the structure of the Na-
tive Hawaiian governing body. o

Third, using the definition of the Hawaiian Homes Commission
Act, it better addresses the concerns raised by the U.S. Supreme
Court in Rice v. Cayetano. It is important to note that this defini-
tion is an interim one; one to be used only to implement the legisla-
tion in regard to the establishment of the interim governing body.

During this period, the Federal definition, as defined by S. 2899,
will be utilized. Once this body is established, the interim govern-
ing body of the Native Hawaiian people may determine its own
membership, as established by the bill.

Senators in closing, the Department supports this important leg-
islation, and is firmly committed to Wﬂl’kinﬁ with your committee
and the Native Hawaiian community, toward fulfilling the goals of
these bills, which go toward furthering the reconciliation process.

Ultimately, this process should result in Congressional confirma-
tion of a political government-to-government relationship between
Native Hawaiians and the Federal Government; a relationship that
facilitates and safeguards the call of Native Hawaiian people for
self-governance.

Thank you very much.

[Prepared statement of Ms. Agtuca appears in appendix.]

The CHAIRMAN. Thank you for your testimony, both of you.

I do not have to tell Assistant Secretary Gover this, but one of
the biggest problems we have in Indian Country now, when we talk
?h?ué ‘enrollment or recognizing a tribe, is trying to determine who
15 lndian.

Most tribes require what is called “proof by blood quantum.” But
because the Federal Government accepts the tribes’ definition,
some tribes require you to be one-half provable ancestry, blood re-
quirement; others, one-fourth; others, one-eighth.

Some tribes do not. Some just require what is called lineal
decendancy, like the Cherokee, which means, as long as you put
them on the role, no matter how thin the blood gets, you could
one-five hundredth Cherckee, and still be legally recognized by the
Federal Government as a Cl’zemkee, because the Federal Govern-
ment accepts the Cherokee's definition of who is a Cherokee,

It has created some real problems, as you might guess. That is,
of ecourse, why we have tried to work with the Administration on
tr¥ing to redefine how we recognize tribal groups.

might tell you that the bill that we just recently passed is al-
ready getting a little heat from some uf] the members saying, we
did not have time to study this, and we do not know what it is
going to mean. Kevin, [ wilf'just tell you that.

But let me ask you just a couple of questions, maybe, Ms.
Agtuca. You can chime in there, Kevin, if you want. Is there a cur-
rently recognized state role for Native Hawaiians?
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Ms. AgTuca. Currently, no, there is not.

The CHAIRMAN. There is not? Okay, so what is the definition
most commonly used for who is a Native Hawaiian? Can it be any-
body who is born in Hawaii?

Ms. AcTucA. It is dependant upon, there are various statutes
and there are various definitions. So for this particular bill and the
organization of the interim Hawaiian government, that is why we
are recommending that it be according to the Hawaiian Homes
Commission Act, which defined it to be one-half.

The CHAIRMAN. One-half, provable by how, by blood quantum?

Ms. AGTUCA. It would be one-half. Any descendant of not less
than one-half part of the blood of the races, inhabiting the Hawai-
ian Islands, previous to 1778.

The CHAIRMAN. So let us say for some of the other islands, a ﬁr-
son from Samoa, who was born in Hawaii, can he qualify as a Ha-
waiian tribe?

Ms. AcTucAa. No, Senator.

The CHAIRMAN. He cannot?

Ms. AGTUCA. He cannot. I can not stress enough that we are in
agreement with you that the Native Hawaiian people should deter-
minel the definition for their Native Hawaiian governing body and
people.

owever, during the interim Federal process, in which they are
implementing the legislation, you need a set definition; one estab-
Hsﬁe’d by Congress to guide that process. Once they have estab-
lished that, they can broaden it.

The CHAIRMAN. That is what the Commission or the Inter-Agen-
cy Task Force would be charge with doing?

Ms. AGTUCA. Yes; that would be one of the tasks of the Commis-
s101.

Mr. GOVER. Actually, the way I read the bill, it would be the ter-
mination of a roll and working with the Native Hawaiian commu-
nity to develop a government. I believe it would be done by the of-
fice that would be established in the Interior Department, the Of-
fice of Native Hawaiian Affairs.

The CHAIRMAN. Well, does the Native Hawaiian community cur-
rently have a political entity that serves as a quasi government or
does governmental funetions?

Ms. AGTUCA. There are various organizational forums that exist-
ing, that continue to exist. But p.&rticularlt,ethe trust responsibility
that was transferred by the Congress to the State of Hawaii, upon
admission, has created an Office of Hawaiian Affairs in this pro-

The CHAIRMAN. 1 mean, within the Hawaiian structure, do theg
have some kind of a gluvemme“t structure within their own group?
I guess that is what [ am asking. It was a monarchy at one time,
was it not?

Ms. AcTucA. Well, what occurred with the overthrow of the king-
dom, the government was suppressed.

The CHAIRMAN. Okay.

Ms. AGTucaA. That is why the bill is necessary, to reorganize the
government.

Mr. GovEr. Mr. Chairman, I believe that there are, and now I
am reporting something.
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The CHAIRMAN. I may be asking the wrong panel. If I am, excuse
me.

Mr. GoveER. The communities have organized themselves in cer-
tain traditional ways, as [ understand it.

The CHAIRMAN. Right.

Mr. GOvER. So that while there is not a government, as in a con-
stitutional government, there are governing means of the commu-
nity, that they have established for their own.

The CHAIRMAN. They have some organization, though, within
that group that they have.

Mr. GOVER. None that we would identify as a constitutional-style
of government.,

e CHAIRMAN. The definition of Native Hawaiian states that it
includes only those who wish to participate, or to be an established
Native Hawaiian governing body. What would be the Federal obli-
gations to those who did not wish to participate?

Ms. AGTUCA. It is a voluntary association, Senator, and there
would be no responsibility. If they chose not to identify with the
Native Hawaiian governing body and ple, then they have cho-
sen to stay outside that process. | thinmay would still be eligible
for some of the programs available to Native Hawaiians.

The CHAIRMAN. Well, maybe I am also asking the wrong panel.
But, you know, with American Indians, we have a pretty good idea
about all the Indians that are enrclled or, therefore, federally rec-
ognized as American Indians; what percent live on the tribal/Ab-
original heredi lands, and what do not; which ones went to
urban areas, or left, or so on.

Do you have any numbers on that?

Ms. Acruca. Well, under the Hawaiian Homes Commission Act,
it set aside 200,000 acres for the specific use of Native Hawaiians
that met the definition that I read to you. I believe that there are
approximately 16,000 Native Hawaiians still awaiting leases to
those lands.

The CHAIRMAN. [ missed part of my colleague's testimony. Appar-
ently, in his testimony, [ am reminded by staff, that you did men-
tion the numbers. Thank you.

Now it is my understanding from Senator Akaka and Inouye that
there is no cost associated with this. But if we set up a commission,
and that commission has to deal with obligations regarding Native
American assets, trust lands, or whatever, is there not going to be
a mag with that? I am not sure. It is going to be big, probably, is
it not?

Mr. GOVER. I think eventually that there will be some cost. The
cost of implementing this act is not very large. It is less than $1
million, I would think, to staff up and help the Native Hawaiians
prepare the roll and then prepare their povernment.

In the future, again, the cost is going to be directly related to the
obligations that the Congress gives to the executive branch, with
regard to its relationship with the Native Hawaiians. So those
costs, in my judgment, should mount, in the future. But, certainly,
there is no initial cost to this undertaking; not a substantial cost.

The CHAIRMAN. You do not foresee the time, 10 years from now,
when we are going to have a problem with trust funds being lost
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by the Bureau? I see Ron Allen back here. He understands what
I am talking about.

Mr. GOVER. My guess, Mr. Chairman, is that the Native Hawai-
ians probably will fer to look after their own property, much
more than to have the Interior Department do so.

The CHAIRMAN. I would. Senator Inouye, I am sure you are much
further ahead of me on the curve on this, but you might have some
questions.

Senator INOUYE. Thank vou very much.

Mr. Secretary, section 7 of this bill, as you have noted, calls for
the development of the role of Native Hawaiians, and also for the
participation in the formation of governing documents, and the in-
terim government. Now this has to be certified by the Secretary,
that it has met certain requirements.

Mr. GOVER. Yes.

Senator INOUYE. You have had a lot of experience with Native
groups in the process of organizing or reorganizing. Why is it nec-
essary for the Secretary to have a role to play in this?

Mr. GoOvER. The Department and, therefore, the Secretary, do
have, as you point out, considerable experience in helping to de-
velop these rnﬁ:s‘ There is a lot of historical research that has to
be Enne. This is research that the Department of the Interior
knows how to do.

The Secretary plays a neutral role in terms of issues like who is
and is not an Indian; who does or does not meet the definition of
Native Hawaiian under this act. I believe that is the need for the
involvement of the Secretary in those matters.

In terms of constitutional government, of course, the Depart-
ment, again, has considerable experience, in my view, in consulta-
tion, working with communities to develop constitutions that reflect
the particular circumstances of native communities.

You know, of course, while the Bureau has been rightly criticized
many times for the way the 1930's era vintage constitutions were
developed, I believe that we, not the Bureau, but the Department
would do a much better job now in helping the Native Hawaiians
accomplish what they want, as opposed to what the Department
wants.

Senator INOUYE. If I may follow on that question, could Native
Hawaiians form a government and adopt governing documents,
without the Secretary’s involvement, and thereafter petition the
United States for formal recognition of this new Hawaiian govern-
ment?

Mr. GOVER. Theoretically, Senator Inouye, they could do that.
Theoretically, the Department or the executive granch, at least,
has the authority to acknowledge them as eligible for a govern-
ment-to-government relationship.

So the answer is yes, but we believe that is not the desirable
course; that in a case like this, it is preferable that the Congress
should be the one to make the decision whether to extend a formal
government-to-government relationship to Native Hawaiian people.

Senator INOUYE. Mr. Secretary, in your written presentation, you
speak of 160 organization or groups of Native Americans seeking
or petitioning the Government for recognition, and these petitions
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are pending before you. Why do native peoples seek this govern-
ment-to-government relationship? Why is it so important?

Mr. GOVER. I can think of several reasons. The first, and perhaps
the least important, is eligibility for the Federal programs and
services that are offered by the United States to Indian commu-
nities.

What [ have found in my discussions with unrecognized groups
of Indian people is that they are looking, more importantly, for a
confirmation of who they are, that they were indigenous ple;
that there was a time when they existed as separate and independ-
ent communities. They want a confirmation of that. A relationship,
as a government, with the United States serves as that confirma-
tion.

Senator INOUYE. If I may ask, Ms. Algtuca, Congress has, shall
I say, recognized Native Hawaiians as Native Americans in many
Federal statutes; about 160, I believe, now. If that is the case, why
is it important to reestablish a formal government-to-government
relationship with Native Hawaiians?

Ms. AGTUCA. Senator Inouye, I think that the main significance
of the establishment of a formal government-to-government rela-
tionship will be that the Native Hawaiian people will formally have
a seat at the table in which they can negotiate their interests. Also,
it r:rfates a greater enhanced self-control of their resources, as a
people.

Senator INOUYE. Is it the Department of Justice's position that
the power vested in the Congress, under our Constitution, to deal
WithII.I?'I.diaIl tribes, includes the authority to deal with all native
people?

8. AGTUCA. That is the position of the Department of Justice,
Senator.

Senator INOUYE. So it is not just limited to Indians living within
the Continental United States?

Ms. AGTUCA. No; it is not. I think that the term “Indian” and “In-
dian tribes” and particularly, “Indian” is somewhat of a misnomer.

I think when we were in Hawaii, I spoke about how, when Co-
lumbus arrived in the new world, he operated on a mistaken belief,
which I am sure you are aware of, that he was on a sea route to
India. So that term has evolved with us through history.

But, fortunately, we have moved beyond that point, where we are
clear where we are at. The Commerce clause now has been inter-
preted by the Supreme Court to mean Aboriginal occupants or
original inhabitants, and the Congress also has recognized who has
the authority, under the Commerce clause, to deal with those
issues.

Senator INOUYE. I thank you very much.

Ms. AcTucaA. In fact, I would like to read you a quote from our
position in the Rice case. Particularly, it reads,

Thus, to the framers of the Constitution, an Indian tribe simply meant a distinet
group of indigenous people, set apart by their common circumstances.”

1 think that that is what Native Hawaiian people constitute.

Senator INOUYE. Thank you. May I join the chairman in thank-
ing the secretary for his service to our people, and to the native
people of the United States.

r. GOVER. Thank vou.
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The CHAIRMAN. Thank you. I will need to confer with my vice
chairman for a moment.

If the el would sit, please, Mahealani Kamau'u, executive di-
rector, Native Hawaiian Legal Corporation; Raynard Soon, chair-
man, Hawaiian Homelands; Claﬁ'km Hee, chairman, Office of Ha-
waiian Affairs; Tara Lulami McKenzie, president and chief execu-
tive officer, ALU LIKE; and Mililani Trask.

I might also ask Julie Kitka and Ron Allen to take seats around
that t.aﬁ:le, too. I will tell you why. We have just been notified that
at a quarter to 4:45, which is just 15 minutes from now, we are
going to have five roll call votes in a row. When we have the roll
call votes in a row, it is end to end. There is just no way to get
back to the committee hearing.

This means that we have a choice. Either we all come back late
tonight and finish this up, which most people do not want to do;
or we are going to have to ask the people who can, to submit their
written testimony, and skip the oral testimony. Either way, we
E:;obably will not, in the next 15 or 20 minutes, get through every-

dy that wants to testify.

But [ leave that to you. If you have some testimony that you can
submit in writing, and it does not have to be done orally, it will
save us coming back this evening, because we are going to try and
mark this bill up, today.

With that, let us go ahead. Let us start with Clayton Hee, first.

What we are going to do on the business section, if we can get
through this, we will mark this bill up today. The other bills that
we were supposed to mark-up today, we will move until next
Wednesday.

Go ahead, Mr. Hee, and remember, we are going to run out of
time, shortly.

STATEMENT OF CLAYTON HEE, CHAIRMAN, BOARD OF
TRUSTEES, OFFICE OF HAWAIIAN AFFAIRS

Mr. HEE. Aloha, Chairman Campbell, and members of the Senate
Committee on Indian Affairs. My name is Clayton Hee. I am the
chairman of the Board of Trustees for the Office of Hawaiian Af-
fairs. I am here to testify on behalf of OHA's support for S. 2899,

I wish to start by thanking the committee and, in particular,
Senator Inouye and the Hawaii congressional delegation, for their
hard work over the vears in securing programs which benefit Na-
tive Hawaiians, and for their continued leadership and support of
the Native Hawaiian community.

Earlier this year, the U.S. Supreme Court ruled in Rice v.
Cayetano that all registered voters who are able can cast ballots in
the OHA elections, regardless of ancestry.

Another lawsuit has been filed, and as a result, the requirement
that only Hawaiians may be candidates for OHA trustee has been
eliminated. )

These new plaintiffs and others have stated publicly that their
goal is to dismantle the Office of Hawaiian Affairs, and other enti-
tlements and programs enjoyed by Native Hawaiians.

Unfortunately, Mr. Chairman, there is a misconception that only
Hawaiians benefit from these s. We forget that nearly
every one of us, non-Hawaiian and Hawaiian, is connected. Many
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Hawaijan homesteaders today are married to non-Hawaiians, who
reside with them on their land. Many Hawaiian children, attending
the schools, as well as graduates of Hawaiian institutions, have one
parent who is not Hawaiian.

When a Hawaiian has a successful business through ALU LIKE,
a federally-funded program, the community at-large benefits
through job opportunities and tax revenue enhancements.

While these programs have been helpful, we find ourselves today
at a erossroads regarding Hawaiian issues. The day has arrived to
find other meansz of moving our community, Hawaiians and non-
Hawaiians, forward, in an effort to restore justice.

Today, 557 indigenous peoples have already attained Federal ree-
ognition. These native peoples have the constitutional right to spe-
cial benefits in the areas of health, education, housing, social serv-
ices, and economic development.

They have the authority to govern themselves and to elect their
own leaders; to determine their own membership and to have their
own land base.

The Navajo Nation has over 14 million acres of land in several
states. The Alaska Natives have over 44 million acres of land. Yet,
regardless of the fact that there are more Hawaiians than Navajos;
more Hawaiians than Native Alaskans, or any other native people
in the United States, sadly, Hawaii and her people have remained
the “islands of neglect” by the Federal Government.

S. 2899 provides us with an opportunity, not only to protect cur-
rent pm%'rama for Hawaiians, but to meaningfully address the in-
justice of the illegal overthrow of the kingdom of Hawaii, and the
taking of 1.8 million acres of its lands, without the consent of or
the compensation to the Hawaiian people.

In the Apology Resolution passed in 1993, the President and the
Congress have committed themselves to the process of reconcili-
ation. 5. 2899 proposes a process of reconciliation and a formal rec-
ognition.

There are no other meaningful alternatives at present. This leg-
islation will help Hawaiians protect our entitlements, and create a
political entity to be recognized by the Federal Government.

I would like to share with this committee the thoughts of our last

e

CHAIRMAN. I might tell you, Mr. Hee, and I do not want to
press you, but I can tell you right now, the rest of our witnesses
are not going to get to testify, if you take too much time. We do
not have a choice. We just have to go. So what I would like you
to do is summarize very shortly.

I will tell you right now that nobody on this committee justifies
the taking of any Aboriginal land. The le that serve on this
committee serve on it because we are on the side of Aboriginal peo-
ple, and we want you to know that. Most of us are quite aware of
what the Federal Government has done to native peoples, whether
it is Hawaii or Alaska or on the Mainland.

So with that, I apologize. Please turn the rest of your testimony
in, and we will go on to Mr. Soon.

Mr. HEE. Thank you, Mr. Chairman.

[Prepared statement of Mr. Hee appears in appendix.]
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STATEMENT OF RAYNARD SOON, CHAIRMAN, DEPARTMENT
OF HAWAIIAN HOMELANDS

Mr. SooN. Chairman Nighthorse Campbell and Senator Inouye,
I will be as brief as possible.
do we need this bill? I listened earlier, and it sounded as
tho:gk we needed this bill because we needed to come to Congress
to for funds and resources. That, in fact, is not the case. We
need this bill because our Hawaiian programs and our Hawaiian
rights are under attack.
hey are under attack, based on the 14th amendment of the Con-
stitution, and that is why we need this bill. It is not for us to come,
asking for resources. It is rather to protect what we already have.

In Rice v. Cayetano, the Supreme Court has served notice that
the trust relationship which we have always depended upon, and
we have always assumed, may not, in fact, exist. The relationship
may bmuxtiﬁed and apparent to many, but unless it is clearly ar-
ticula in law, and until a government-to-government relation-
ship is formed between Hawailans and the United States, we will
be vulnerable to continual constitutional attack. This bill provides
that protection.

Senator we are not asking to be treated any differently than smz
other Native Americans. As Mr. Gover said, we are not Indians an
we are not Alaska Natives, but we share a similar history, and we
have been on these lands for thousands of years.

What we do not have is the full protection of th> Federal Govern-
ment, and the rights of self-determination enjoyed vy tribes and
Alaska Natives.

We do not ask to share in the resources of tribes or Alaska Na-
tives. Whenever we have come to the Federal Government for as-
sistance, we have done so with separate appropriations, as Senator
Inouye has already stated. We will continue to do so. I see no rea-
son for Hawaiians ever to seek to share in the Federal resources
of Indian Country.

We are not looking to sever our American roots. We are Ameri-
cans. We are only seeking to solidify those roots that go back cen-
turies, to the time when we sailed the Pacific.

Hawaiians are a proud people, and Hawaii is our only homeland.
Pass this legislation and allow us the dignity that comes with self-
determination and self-government. Allow us to stand side by side
with Indians and Alaska Natives, as the Native people of this coun-

try.
Thank you.
[Prepared statement of Mr. Soon appears in appendix.]
The CHAIRMAN. Thank you.
Now we will go back to Ms. Kamau'u.

STATEMENT OF MAHEALANI EAMAU'U, EXECUTIVE DIRECTOR,
NATIVE HAWAIIAN LEGAL CORPORATION

Ms. KaMAU'U. My name is Mahealani Kamau'u. Yes, Mr. Chair-
man, | am the executive director of the Native Hawaiian Legal Cor-
poration. For the past 25 years, we have litigated most of the major
native rights cases in Hawaii.

My testimony is submitted for the record. It is a chronicle of the
efforts on the part of the Kanaka Maoli, the native people, to have
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their own government, again. It has been a continuous struggle,
since the 1893 overthrow, and I wanted to give this committee
some sense of that.

I would just point out one event that occurred in 1987, which we
call the “Year of the Hawaiian.” There were 50,000 Kanaka Maoli
gathered that the stadium to be in solidarity with one another, to
show their affinity and their cultural bond.

There are many, many, many instances in our history, where we
have gathered in large groups. In 1893, we also demonstrated,
25,(!!»‘}{}I of us, in affirmation of our desire to be organized again as
a people.

I am here to support this bill. I just got passed a note by some
of our Kanaka Maoli in the audience, saying to please express to
this committee that there is very strong support in our committee
for this legislation.

Thank you.

[Prepared statement of Ms. Kamau'u appears in appendix.]

The CHAIRMAN. Ms. McKenzie.

STATEMENT OF TARA LULANI McEKENZIE, PRESIDENT AND
CHIEF EXECUTIVE OFFICER, ALU LIKE, INC.

Ms. McKENzIE. Aloha, Chairman Nighthorse Campbell, and dis-
tinguished committee members. Mahalo nui loa for this oppor-
tunity. I am the president/CEO of ALU LIKE, a 501(c)}3) non-profit
that provides services to Native Hawaiians. I am here on behalf of
ALU LIKE, and also on behalf of myself, as a Kanaka Maoli.

I strongly support S. 2899. | believe the majority of our people
also support the intent of the bill. A Hawaii poll was conducted by
a respected research organization in Hawai in April. Over 401
residents of Hawaiian ancestry were polled.

One of the questions in the poll asked,

Do you think Hawaiians should be ized by Congress and the Federal Gov-
ernment as a distinet group, similar to the special recognition given to American
Indian tribes?

Eighty-seven percent answered, yes.

Also, when a question was posed, asking if Hawaiians should
break away from the United States and become an independent na-
tion, 72 percent answered, no. So while Native Hawaiians feel
wronged the overthrow of the monarchy and other injustices,
they do not want to separate from the United States.

This recent Supreme Court decision in Rice v. Cayetano under-
scores the need to resolve these long-standing issues facing Native
Hawaiians, such as political status and self-determination.

I would just like to mention a few comments here about ALU
LIKE. We have 17 pro s in the areas of education, job training,
social development, and business and economic development. In the
last 25 years of our existence, we have provided services to well
over 100,000 Native Hawaiians.

The majority of these programs are all federally funded. I believe
that without this legislation, 5. 2899, not only our ALU LIKE's pro-
grams, but many of the other organizations and institutions in ]IJ-Ia-
waii, that provide services to Native Hawaiians, will be in serious

jeopardy.



b8

So every time that we are able to put a Hawaiian on homelands;
a Hawaiian family on homelands; every time we are able to help
improve the healtf; of our Hawaiians; every time we are able to im-
prove and help a young teenage mother that is pregnant; all of
these things; every time we are able to provide legal services for
our native alliance, these thi all bring our Native Hawaiians
closer to becoming healthy, productive citizens.

So with that, I would like to say that I strongly, again, support
this bill. I ask you Chairman Nighthorse Campbell and committee
members to please support it, 3115 I urge you to do all that you can
tnﬁ'j{el this bill get passed.

o

IPrEpar;ed statement of Ms. McKenzie appears in appendix.]
The CHAIRMAN. Thank you very much.
Ms. Trask.

STATEMENT OF MILILANI TRASK, FORMER TRUSTEE, OFFICE
OF HAWAIIAN AFFAIRS

Ms. Trask. Thank you, Chairman.

What I would like to do is just address some of the questions
that came up on the floor, because I think that they are very im-
portant.

The first is the concern that was expressed that perhaps passaﬁ:
of this measure will negatively impact funding for f::edian or Alas
Native peoples.

Let me point out that in the last 40 years, the Congress has
passed 150 measures impactgikg my pealplea. There is not a single
example of any dollar being taken out of Indian Country or Alaska
Native Country for the Hawaiian peoples. All of our funding has
been through separate appropriation.

If there was any chance that the passage of this measure was
g;:ing to negatively impact American Indian funding, American In-

ians would be here, telling you that.

Instead, NCAI, National szg‘reas of American Indians, the Alas-
ka Federation of Natives, come to join with our people, to support
ﬁmga of this measure. Indeed, this measure is even supported by

r. Kevin Gover. We thank our Native American brothers and sis-
ters for joining us in this effort.

There was some discussion with regards to the provisions of See-
tion 4(bX1), Senator Domenici's concerns. The point is that we are
not under the BIA. We have never been under the BIA. We are not
under the Indian Health Service. We have worked long and hard
to create our own health programs.

If we are going to maintain the jurisdiction of BIA, and not in-
vade their funding, and not invade their providence, then we need
to have our own division. The U.S. Office of Native Hawaiian Af-
fairs is important.

Last, on the issue of blood quantum, let me say that we do not
favor the 1921 definition of l;imd quantum, because most of our
people were not born in hospitals at that time. My grandfather was
not born in a hospital. He does not have a birth certificate, saying
that he is a Native Hawaiian.

My brothers and sisters have all different birth certificates. My
brother is Hawaiian/Chinese. My sister is Hawaiian/Caucasian. My
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eldest sister is part Hawaiian. This was the nature of how the ter-
ritory recorded our birth.

This is why, in the bill, we are asking to brinﬁlin our own genea-
logical reﬂoris, When it comes to certif}rinf who we are, we are
going to be working with the Secretary of Interior. There are the
checks and balanees.

When the Congress apologized to our people for the illegal over-
throw in 1993, they diém not just apologize to those of our people
who had a birth certificate from the territory, saying that they
were 50 percent blood, but to all of our people. As we correct this
historic injustice, let us be inclusive, and let us allow the Native
Hawaiian les to come forward.

We are all here to support the measure. We all want to see it
pass, because we are anxious to proceed with reconciliation.

you.

[Prepared statement of Ms. Trask appearts in appendix.]

The CHAIRMAN. Thank you, Mililani. Listening to your own an-
cestry, and knowing my own, it sounds like you qualify to me.
[Laughter.]

I Lﬁank this panel. I have got one more witness, Julie Kitka.

I would tell you, you probably know the Olympic games start to-
morrow. One of the t all-time American swimmers in the
Olympic games was Duke Kahanamoku, as I remember, in the late
1930's or 1940's. He was one of the Americans that put swimming
on the international map. I have lost track of him, but I remember
his name well.

We are joined by Senator Murkowski. I might tell you, Senator
Murkowski, that we have been notified that we are going to have
five votes in a row, minute.

There were about five bills up for the business section. We are
going to roll these to next week, because we are simply going to
;'I.:!n out of time, unless you all want to come back armmdy 6:30, and

o not,

The only one we were going to deal with, if there is no objection,
was this particular bill.

Senator MURKOWSKI, Are you talking about the Hawaiian bill,
Mr. Chairman?

Tl:lte CHAIRMAN. Yes; and the rest of them, we will roll until next
week.

STATEMENT OF HON. FRANK H. MURKOWSKI, U.S. SENATOR
FROM ALASKA

Senator MURKOWSKI. I am going to withhold on the Hawaiian
bill. I have concerns that have not been satisfied, relative to the
implications of what the Hawaiians really want out of this.

cognizing the uniqueness of the status between the historical
relationship of the Aboriginal Hawaiian people who would qualify,
my understanding is there are about 200,000, potentially.

at would be the criteria for qualification? In other words, is
it a blood consideration, based on a quarter, or something of that
nature?

Then is their ultimate objective one of government-to-govern-
ment, which certainly dictates a sovereign status; vis-a-vis, the
other alternative, which we have had some experience in Alaska.
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That experience is the ition that our settlement was a land
and cash settlement; 40 million acres of land and $1 billion. It did
not constitute a sovereignty.

There has been, over a period of time, the recognition of the trib-
al status, which I certainly support. But the implications of what
is asked for here is something that, very frankly, I am not sure of.

I have the highest regard for the position of the two Senators
from Hawaii, who are my good friends. I want to certainly follow
the direction that they and their constituents are pursuing.

But I am just not sure, in my own mind, whether truly what
they want is something similar to a reservation status; wﬁare in
many cases, in my opinion at least, our American Indians are in
a position of almost being wards of the Federal Government.

at may sound offensive, but nevertheless, I think it has an ap-
plication, certainly with some of the reservation Indians, as op-
posed to the settlement which we negotiated, which provided an op-
portunity for our Alaska Natives to be part of the mainstream of
our state, and compete actively with their own land, and a substan-
tial cash settlement.

The implications of a sovereign status, to me, deserve an awful
lot of reflection. I know Senator Domenici has indicated the concern
over the burden, as well as the obligation that that status would
mandate to the people that would be qualified.

So recognizing the intent of the chairman and the Ranki:g Mem-
ber to proceed, | wanted to voice my concern, and hold my final
sition on it, until I have a little better understanding of just wﬁ:-t
the people of Hawaii want, and whether indeed there is another al-
ternative.

I have yet to really pursue whether they would be more inter-
ested in a cash and land settlement than something that would be
more along the lines of the structure of the reservation American
Indian, who has a sovereign status, and the ability to deal, govern-
ment-to-government. But some of the communication to the state
is lost in that kind of a relationship.

So with that profound observation, I thank you for the oppor-
tunity to be here.

The CHAIRMAN. May I tell the Senator that some of the concerns
that you have were brought up and dealt with in either testimurqi
or in some of the questions when you were not here. But may
auiggeat that you maybe sit down with Senator Inouye, and he can
relay this to you.

But at this point, you have no objection to marking this bill up

ay?

Senator Murkowskl, I will not objeet, but I am going to refrain
from voting.

The CHAIRMAN. Sure, | understand.

All right, could you go ahead and proceed, Julie, and that was
the bell to vote, as you ﬁnow,

STATEMENT OF JULIE KITEA, PRESIDENT, ALASEA
FEDERATION OF NATIVES, ANCHORAGE, AK

Ms. KiTkA. I will be very quick.
Senator MUrRKoWSKI. [ welcome Julie to enlighten me, a little bit,
by the way. She may do that. [Laughter.]
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Ms. KiTKA. Actually, the one issue that I wanted to put into the
record will help address that question that Senator Murkowski
raised. Thank vou, Mr. Chairman, for the invitation to testify; and
thank you, Senator Inouye, as well.

I want to put on, first of all, for the record, the Alaska Federa-
tion of Natives represents 110,000 Alaska Native Indians, Eskimos,
Aleuts, and we are in 100 percent in support of the Hawaiian peo-
ple in their path toward self-determination. We feel very strongly
that Federal recognition is an important tool for them to use on
their path to self-determination.

Alaska Native le are on our own path to self-determination,
and our Alaska ldative Land claims, we view that as a living docu-
ment that we fine tune as our needs and aspirations change, in
fact, with Senator Stevens’ and Senator Murkowski’s help. Every
Congress, since the Alaska Native Settlement Act was passed, we
have come back to the Congress to fine tune it or add to that.

So, I guess, from our vantage point, for the Hawaiian situation,
it is an evolving path on self-determination, and it will take some
time as that goes forward.

I guess, you know, kind of just in summary, because of your
timeframe, we are 100 percent supportive of that. We would like
to help the Hawaiian people in w?mtever extent that is possible,
and we will continue to assist them where it is appropriate, and
when they request our help. So we very much support them and
want to be inclusive.

We do not feel threatened at all by the Federal recognition, as
far as andy rograms or funding that our people participate in, and
we would like to see this bill get passed in this Congress.

Thank you.

The CHAIRMAN. | thank this panel, and apologize for the short-
ness of your timeframe. I am sure you understand the constraints.
What we are going to do is roll three of the items until next week,
and only deal with this one.

Senator INoUYE. Mr. Chairman, I ask unanimous consent that
the full statements of all the witnesses be made part of the record.

The CHAIRMAN. Without objection, the full statements will be
made a part of the record.

If any other folks in the audience have something you would like
included in the record, we will keep the record open for at least two
weeks. In fact, in two weeks, we will probably almost be out of
here. Tdhat is how close we are to finishing. With that, this is ad-
journed.

[Whereupon, at 4:50 p.m., the committee proceeded to further
business.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF HoN. DaniEL K. Axaka, U.S. SENATOR FROM HAWAL

I would like to begin by expressing my deep appreciation to Chairman Campball
for holding this hearing on 5. 2898, legislation to clarify the political relationship
between Mative Hawaiians and the United States. I would also like to thank vice
chairman In for all of his efforts to advance this legislation which is critical to
the le of Hawaii.

This legislation is important to all people in Hawaii because it continues a process
that provides for the resclution of a number of longstanding issues in Hawaii. In
dm.ﬁ.mi[thm legislation, we were advised by five working groups resenting the
Native Hawaiian community, State officials, Federal officials, Native American com-
munity leaders and constitutional schelars, and Congressional members and cau-
cuses, This legislation is the product of many, many discussions between working
group members and the Native Hawaiian community.

Last month we held a series of hearings in Hawaii which provided an opportunity
for the people of Hawaii to comment on the legislation. While there was some oppo-
sition to this legislation hi; individuals seeking full independence from the United
States, we received overwhelming support for this legislation from Native Hawai-
ians and non-Native Hawaiians. | am pleased to see the discussion this legislation
has erated in Hawaii, for it is time for the people of Hawaii to move forward
in addressing Native Hawaiian issues.

I am pleased by the strong expression of support we received from the Hawaii
State Legislature which passed a resolution during its last session advocating Fed-
eral recognition for Native Hawaiians. | am also appreciative of the support ex-
pressed by our native brothers and sisters in the American Indian and Alaska Na-
tive communities.

The U.5. Constitution vests the Congress with the authority to conduct relations
with Indian tribes. When the State of Hawaii was admitted into the Union in 1959
the prevailing Federal policy was the termination of Federal responsibilities related
to America’s native people and the delegation of those responsibilities to the several
States. Accordingly, the Hawaii Admissions Act provided that the State of Hawaii
would assume a trust responsibility for lands that had been set aside under Federal
law in 1921 in Hawaii for the benefit of Native Hawaiians, and further provided
that the balance of other lands in Hawaii which were ceded back to the State of
Hawaii by the United States were required to be held in a g}.ﬂ:lic trust for five pur-
poses—one of which was the betterment of the conditions of Native Hawaiians.

While the Congress has enacted over 160 laws that are designed to address the
conditions of Native Hawaiians, there has been no action taken to restore to the Na-
tive Hu.wuuan&eup&a_ their rights to self-determination or self-governance that were
lost when the U.S. minister and U.S. Marines assisted in the overthrow of the King-
dom of Hawaii on Janu 17, 1883. The United States did act lﬂﬂryruu later to
extend an ap |035 to the Native Hawaiian people for the overthrow of their govern-
ment, and this bill authorizes a process for the reorganization of a Native Hawaiian
government and its recognition by the United States.

{63)
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This is an issue of fundamental fairness. This legislation makes clear that the in-
digenous, native people of the United States, American Indians, Alaska Natives, and
MNative Hawaiians, have the same status under Federal law an:agolicy—t,he right
to self-determination and self-governance, and a federally recogni ranment-to-
government relationship with the United States. The U.S. Supreme Court has con-
sistently held that this political and legal relationship is what distinguishes the sta-
tus of the indigenous, native people of America from groups that are defined by ref-
erence to their race or ethnicity.

In closing, | want to reiterate that this legislation is important not only to Native
Hawaiians, but to all people in Hawaii. This measure provides the process to in
resolving many longstanding issues facing Hawaii's indigenous peoples and the
State of Hawaii. In addressing these issues, we have beg;m a process of healing,
a process of reconciliation not only with the United States but also within the State
of Hawaii. The essence of Hawaii is characterized not by the baa:gi}' of its islands,
but by the beauty of iet:dpeople, The State of Hawaii has recognized, uknnwledga:i
and acted upon the n to preserve the culture, tradition, la ge and heri
of Hawaii's indigenous peoples, Now is the time for the United States and the Na-
tive Hawaiian people to strengthen their political relationship.

PREPARED STATEMENT OF How. PETE V. DoMeNICt, U.S. SENATOR FRO NEW MEXICO

A bill to express the policy of the United States ing Native Hawaiians, to

provide for a process for the reorganization of the Native Hawaiian government and
tht; recognition by the United States of the Native Hawaiian government, and for
other purposes,
Clearly, this bill is written to provide for recognition standards, in cooperation
with the U.5. rtment of Justice, for Native Hawaiians. Like the Pueblos in New
Mexico, with each having a right to determine its own membership, I do not intend
to question or interfere with the standards for recognition desired by Hawaiians.

I am very concerned, however, about the implications of establishing a “trust rela-
tionship” in the Department of the Interior, along with a specified “government-to-
government” standing that is precisely the kind of relationship the Navajo Nation,
the Apache Tribes, and the 19 Pueblos of New Mexico have with the U.5. Govern-
ment.

While I may not have the precise numbers of how many Native Hawaiians would
be remgnizedyby S, 2899, as chairman of the Senate Budget Committee, 1 do not
see how this could be accomplished without a severe impact on existing Indian
tribes and Mative Alaskans now receiving Federal support from a myriad of Federal
agencies.

1 have heard that Senator Inouye does not intend to take away mﬂnajy from Na-
tive Americans through the Bureau of Indian AfTairs. By creating a new Interior De-

rtment Office for Native Hawaiian Affairs, this might appear to avoid tapping
inte BIA or other Federal funding. :

Vice Chairman Inouye and I have sat mgu'-er through too many Interior Arprﬂ-
priations meetings to conclude that adding Native Hawaiians to the mix would leave
the other tribes harmless. From an overall budget viewpoint, other tribes would
have to pay the price. :

I note the Akaka-Inouye substitute bill clearly intends to add Native Hawaiians
in huge numbers to our Native American funding ms government-wide.

Subsection 4(b}1) of the substitute bill states, e United States Office for Na-
tive Hawaiian Affairs shall effectuate and coordinate the special trust relationship
between the United States through the Secretary (of Interior), and with all other
Federal agencies.

There are no provisions stating that curmntiy recognized tribes will be held harm-
less, in their current and future Federal funding when this new office “effectuates
and coordinates™ the frust responsibility with Native Hawaiians,

The implications of adding about 200,000 Native Hawaiians to our Federal Gov-
ernment’s programs for American Indians and Native Alaskans are quite serious.
This is tantamount to adding a second Navajo Nation. The Navajo Tribe is our na-
tion's largest Indian tribe and has a population of about 200,000, s y

The 1980 Census reported a Native Ameﬁcm’:n!rupulat.im of about 2 million, with
about 1.4 million living on Indian reservations. The overwhelming portion of Federal
dollars are targeted to reservation Indians. :

Our most recent estimates show that the Federal Government committed $8.5 bil-
lion for American Indians in fiscal year 2000,
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Most of this spending is in the U.S. artments of Health and Human Serv-
ices—352 744 billion with the Indian Health Service as the largest component at $2.2
billion.

The Interior Department also spends about $2.2 billion through the Bureau of In-
dian Affairs [BLA]

The BIA and IHS account for about one-half of all Federal spending on Indian
PiThe U s ;

e .8, Department of Education had $1.675 billion for Indian programs in fiscal
fe‘" 2000. The Department of Labor spent $68.8 million; HUD committed $683 mil-
ion for housing ( million) and community development activities on Indian res-
ervations.

Transportation spent $250 million for Indian reservation roads and bridges.

These programs (IHS, BIA, DOEd, DOL, HUD, and DOT) account for the vast ma-
jority of Federal commitments to Indian tribes at about $7.5 billion in FY2000.

The balance of about $1 billion for FY2000 was committed to Indian tribes
through DOD, EPA, SBA, EDA, the Army Corps of Engineers, the Smithsonian In-
stitution, and others.

Obviously, adding tens of thousands of Hawaiians to the Federal trust responsibil-
ity with a mandate to the new office to “effectuate and coordinate™ with “all other

ederal agencies” would have a definite impact on our ability to meet existing trust

F
re:aonsihi ities.

e anti:iﬁzz that total Federal Indian npendiril_g will slightly exceed $9 billion.
If we allow Native Hawaiians to become eligible for an estimated 8 to 14 percent
of this money, existing tribal i;m:grﬂms will suffer sig:lil‘u:am. At a low of 8 per-
cent, we stand to see current Indian Federal programs redu £720 million. At
14 percent, this figure becomes $1.2 billion lost to current tribal commitments in
fiscal year 2001.

PREPARED STATEMENT OF W. Ron ALLEN, FirsT VICE PRESIDENT, NATIONAL
CONGRESS OF AMERICAN INDIANS

Good afterncon Chairman Campbell and members of the committee. My name is
Hon Allen, and [ am first vice president of the National Congress of American Indi-
ans [NCAiI and president of the Jamestown 5'Klallam Tribe of Washington State,

NCAI is the oldest and largest American Indian organization in the United
States, and since 1944, we remain dedicated to protecting the rights of tribal gov-
ernments to achieve self-determination and self-sufficiency.

On behalf of NCAI, thank gﬂu for the second opportunity to testify in suipm't of
5. 2899, As NCAI President Susan Masten testified at the ﬁ%ﬂﬂ joint hearing
of the Senate Committee on Indian Affairs and the House rees hearing in
Oahu, HI, NCAI strongly supports Federal recognition of Native Hawaiian sov-
ereignty and the creation of a process that will lead to self-determination and eco-
nomic self-sufficiency for Native Hawaiian people.

Ovwer the last year, the member tribes of NCAl have unanimously approved two
resolutions that support the sovereign rights of Native Hawaiians and t call for
Federal rel."t:lg'nit.im of a Native Hawaiian government.

Like all of our Nation's indigenous peoples, Native Hawaiians lived on the land
and governed their own affairs for thousands uftﬁem before the first European con-
tact. n after contact, nations from all over world recognized the government
of the Native Hawaiians—the Kingdom of Hawai'i—as a sovereign political entity
and a valued partner in commerce and trade through formal documents such as
international treaties.

There have been ongoing efforts for many years to formally o ize the Native
Hawaiian community inte a entity that would be recogni as having a govern-
ment-to-government relationship with the United States. There are many different
formulations and concepts that have been debated in the Islands.

I understand that there are many different points of view regarding the potential
relationship between the Mative Hawaiians and the United States, and I the
committees to pay attention to all perspectives of the Native Hawaiian people con-
cerning their future,

There has been recognition by the Federal Government of the wrongdoing on its
E:rt_m relations with the Native Hawaiian people. The obvious instance oft.hia is

blic Law 103-150, or the Apolnavl:mlutiun. This bill enumerates the various
wrm';ﬁlllmklip of the United States rnment in relation to the Native Hawaiians
and the Kingdom of Hawai'i, including describing the illegal overthrow as a “sub-
stantial wrong” and as “an act of war.” This law alone entitles the Native Hawaiian
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le to compensation and reconciliation, and calls for the Congress and the Presi-

ent to support those efforts.

In addition to the need of reconciliation, there is another stimulus to the introduc-
tion of 5. 2988: a recent United States Supreme Court decision in Rice v. Cayetano,
which determined that the election of trustees of the Office of Hawaiian Affairs
[OHA] solely by Native Hawaiians viclated the 14th amendment of the U.S. Con-
stitution. This decision allowed non-natives to run for office pesitions in the OHA,
and thus put the interests of the Native people in jeo ¥.

In part to remedy the situation created by Rice v. Cayefane, and in part to fulfill
the government's trust responsibilities, 5, 2899 creates a system by which Native
Hawaiian people may organize and create their own governing entity that the
Urltimd ?I‘.at.es will recognize.

t is clear that Native Hawaiians must support any process designed for this pur-

FIOBE in order for it to be successful. NCAI will support whatever path the Native

awaiian people choose to assure their self-determination, and will assist by shar-
ing our own exfe:rienues where they are relevant.

ore | conclude my testimony, I did want to briefly address two issues surround-
ing the hbill that have recently been brought to my attention. First, some have ques-
tioned the possible effect that Federal recognition of a Native Hawaiian government
¢ould have on Indian programs funded through the BIA. NCAl is aware that Viee
Chairman Inouye, when he assumed the chairmanship of the Senate Committee on
Indian Affairs in 1987, %Iedged that Native Hawaiian progn!.ms would never be
funded at the expense of Indian programs. In the ensuring 13 years, all Native Ha-
waiian program funds have been appropriated separately. I am pleased to note that,
under the authority of 5. 2899, any appropriationg would be secured independent
of the BIA or other Indian programs,

Second, | understand that some have raised the sgmter of gaming with respect
to the bill. There are no Indian tribes or Indian lands in Hawaii—and the Native
Hawaiian government established under 5. 2899 would not be an Indian tribe as
currently defined. Furthermore, the State of Hawaii is one of two States that erimi-
nally prohibits all forms of gaming, so this bill would not secure the right to gaming
by Native Hawaiians.

. Chairman, as you well know, the survival of Native cultures, homelands, and
lifeways depends on the ability to contrel our affairs and govern ourselves. The first
and most important step toward soversignty is the recognition of the right to self-
government.

As first vice president of NCAI, an national organization whose primary goal is
the advancement of American [m]inn, Alaska Native—and Native F!nwnjja.n—-mv-
ereignty, [ urge you to support S. 2899 and to enact it this year.

PREPARED STATEMENT OF RAYNARD C. So0N, CHAIRMAN, Hawanan HoMES
Commission, DEPARTMENT OF Hawaliaw HOME LaNDs, STATE OF HAwAn

Chairman Ben Nighthorse Campbell, Vice Chairman Daniel K. Inouye, Hon. Dan-
kﬂahﬁu Akaka, members of the Senate Committee on Indian Affairs, aloha, aloha

I am Soon, chairman of the Hawaiian Homes Commission and I come before
you with the unanimous support of the members of the Commission. With me this
afternoon is Tony Sang, president of the State Council of Hawaiian Homes Associa-
tions, representing ne.ar‘ly 30,000 Hawaiians living on the homesteads.

We come before you to respectfully ask for your immediate passage and for your
continual support of S, 2899, )

S. 2899 represents the acknowledgement of the United States of America that Ha-
waiians are among the indigenous people of this land and as such enjoy certain
rights of self-determination. bill goes further to allow for a process to establish
a sovereign Hawaiian nation with the promise of a government-to-government rela-
tionship with the United States at the end of that long {ourney

We believe this bill formalizes a relationship that already exists between Native
Hawaiians and the United States. Time and again, Congress has acknowled this
trust relationship with Native Hawaiians through the enactment of the Hawaiian
Homes ission Act, 1920, as amended [HHCA), and dozens of other statutes
relating to Native Hawaiians. This bill simply makes clear the United States’ rec-
ognition of this ial relationship and provides an opportunity for Native Hawai-
ians to achieve self-determination and control over its resources.

The arrival of Captain Cook in 1778 to the Hawaiian islands found an established
agrarian society with its own language, religion, culture, and over 300,000
in number. By Cook's arrival, Hawaiians had been sailing the Pacific and had set-
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tled the islands for nearly 1,700 years. By 1920, after only 150 years of European
and American influence, Hawaiians were devastated. We had lost over $0-percent
of our population to foreign diseases and 99 percent of our land to foreign concepts
of registration and ownership. Our language, religion, and most of cur customs were
closeted as pagan practices by a dominant fumim culture. Sound familiar? This is
the unfortunate story of most indigenous people.

The Hawaiian Homes Commission is a product of the United States Government.
It was created Con to “rehabilitate” a dying Hawaiian people by returning
them to the land. For Hawaiians, the land is our brother. It is not a commedity to
be bought and sold; it is family. And by 1920, we had lost touch with the land. The
act was an attempt to redress a recent history of land distribution laws that left
the overwhelming majority of Hawaiians without title to the very land they lived
on and farmed. Homesteading became the Commission’s mission,

Unfortunately, the major part of this program’s 80-year history has not been one
of t success. For many years, the lack o _ﬁ:bﬂic funds and access to private cap-
ital severely limited the program’s progress. The recent chapters of this story, how-
ever, illustrate a turnabout and significant success. In the last 10 years, the Com-
mission has matched the uction of homesteads that was achieved in the first
70 years of the program. The reasons for the success are many and the good news
is that higher levels of production are still ahead. 2

This story is not unigue to Hawaiian Homes. It is evident in the Hawaiian com-
munities in health care, in education, in the arts, in the resurrection of our lan-

age, and on and on. The struggle is difficult and we fail as often as we succeed.
ﬁ make no mistake, Hawaiians continue to occupy the lowest socio-economic stra-
ta in many aspects of our State’s society. [t is the inevitable story of a people whose
culture has been devastated. But programs to help Hawaiians help themselves are
hea’}nning to take hold.

, one might ask, “why do we need this bill?™ We need this bill because Hawaiian
rights as a native people are under attack, and, because the resources and services
directed to our native people, and the many positive results achieved, are under at-
tack. Since statehood, we have assumed that Hawaiians, as indigenous people, en-
joved a special relationship with the United States. This relationship has been stat-
e&v. in varying forms, in many laws passed hy this bedy and signed by the President.

However, earlier this year, the Supreme rt, in Rice v. Cayetano, served notice
that this relationship, which we have assumed and u which we have depended,
may not, in fact, exist in the eyes of the law. The relationship may be justified, it
rna.::‘ be apparent to many, but it does not necessarily stand the test required by the
14th amendment to the U.S. Constitution. That test is vet to be taken, but we an-
I‘.:ic:&mm that such a challenge is only a matter of time.

e need this bill to clau.rli,' acknowledge the United States’ recognition that Ha-
waiians are indigenous people with rights of sell-determination and to provide Ha-
waiians a process to establish a political relationship with the United States that
meets the requirements of the U.S. Constitution.

It would be cruelly ironic if programs such as ours, created by the United States,
were Lo be declared racially hased and therefore unconstitutional, just when they
are beginning to deliver on the promises made by Gar&gsa 80 years ago.

This is a simple request and not one unfamiliar to ETess.

We are not asking to be treated any differently than our Native Americans broth-
ers, We are not Indians, nor are we Alaskan natives. But we share a similar history
and we have been on these lands for thousands of years. In the case of Hawaiian
home lands, our people sit-on trust lands, like other Native Americans; we are also
restrained by its title; we have distinet Hawaiian communities within which our
language, our cultural practices, our subsistence traditions have been maintained
and are beginning’lt.a flourish; we have a governing body made up of Native Hawai-
ians over which the Federal Government retains an oversight responsibility. What
we do not have is the full protection of the Federal Government and rights of self-
determination enjoyed by tribes and Alaskan natives.

We ask for the same opportunities to have our people recognized by the United
States of America and the same opportunities to create a governmental form with
which the United States can relate,

We do not ask to share in the resources of tribes or of Alaskan natives. We only
ask for the same opportunities to care for our people and for the same opportunities
to seek our own resources. The United States is a great and wealthy Nation. In even
the most difficult of times, this Nation has shared its wealth with foreign nations
offshore, Surely this Nation can find resources to help its original people without
giving to one while taking from another. There should never be a reason for Hawai-
1ans to seek to share in the Federal resources of Indian Country.
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Although I have brothers back home who seek independence on the international
level, the majority of us are not involved in that effort. We are proud to be Ameri-
cans. We are not looking to sever our American roots. We want to solidify those
roots that go back centuries to a time When Hawaiians sailed the great winds of
hl‘.hananiﬁc. Please do not allow those that would, to remove the last vestiges of our

eritage.

Hawaiians are a proud people. Hawaii is our only homeland. Pass this legislation.
Allow us the dignity that comes with self-determination and self-government. Allow
us Lo stand sude-b}hmda with our Indian and Alaskan brothers and sisters as the
native people of this land.

Mahale, mahalo a nui loa.
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Statement
of
Kevin Gover
Assistant Secretary - Indian Affairs
Department of the Interior
Before the
Committee on Jndian Afairs
United States Senate
Hearing on S. 2899

September 13, 2000

Introduction

Good moming, Mr. Chairman and members of both Committees, [t is my pleasure to be here today
to present the Department's views on 5, 2899 and the House companion bill, H.R. 4904,

Mr. Chairman, the Administration supports the purposes of 5. 2899 and H.R. 4904 that are before
both Commitiees. The Department believes that the Bills appropriately affirm and acknowledge the
political relationship between the United States and Mative Hawaiians. Our recommended change
is szt out below, along with our general comments,

Background

The Native Hawaiian people are the aboriginal, indigenous, native people of Hawaii. They have
lived in Hawai'i for over 1,000 years, and their culture was based on a well developed system of
agriculture and aquaculture. Mative Hawaiians made remarkable artistic, cultural, and scientific
advances, including amazing feats of navigation, prior to the first contact with Europeans in 1778,
In 1810, King Kamehameha [ established the unified Kingdom of Hawai'i to govern the Native
Hawaiian people. Over the next 60 years, the United States entered into several treaties of peace,
friendship and commerce with the Kingdom of Hawai'i, recognizing its status as an independent
sovereign.

During the | 380s, western influence over the Kingdom of Hawai'i increased, and in 1893, as Quesn
Lili"uokalani sought to restore the full authority of the Native Hawaiian monarchy, the Amencan and
European plantation owners acting in concert with the U.S, Minister and military forces overthrew
the Kingdom. The Provisional Republic of Hawaii, formed by the plantation owners, then seized
the Crown and public lands of the Kingdom of Hawai'i, including one-third of Hawai'i that was
impressed with a trust for the Native Hawaiian common people. Although President Cleveland
initially opposed the overthrow, President McKinley supported the call of the Republic of Hawai'i
for annexation. Congress annexed Hawai'i in 1898, without the consent of the Native Hawaiian
people.  As a result of the overthrow, laws suppressing Hawaiian culture and language, and
displacement from the land, the Native Hawaiian people suffered mortality, disease, economic
deprivation, social distress, and population decline,
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The Reconciliation Process under Public Law 103-150

Against this background in 1993, Congress enacted Public Law 103-150, the Native Hawaiian
Apology Resolution, which acknowledged the role of United States' officers in the overthrow of the
Kingdom of Hawai'i and called on the Executive Branch to undertake special efforts to promote
reconciliation between the United States and the Mative Hawaiian people. Th: passage of the
Apology Resolution was the first step in this reconciliation process.

In March of 1999, Senator Daniel K. Akaka asked Secretary of the Interior Bruce Babbitt and
Attorney General Janet Reno to designate officials to represent their respective Departments in
efforts of reconciliation between the Federal Government and Native Hawaiians. Secretary Babbitt
designated John Berry, Assistant Secretary, Policy Management and Budget, for the Department of
the Interior, and Attomey General Reno designated Mark Van Norman, Director, Office of Tribal
lustice, for the Department of Justice, to take the next steps in the reconciliation process.

Informal mestings were held on O'ahu in August 1999, and public consultations with Mr. Berry and
Mr. Van Norman commenced in December 1999, when meetings with the Native Hawalian
community were held on Kaua'i, Maui, Moloka'i, and Lina'i, and in Hilo, Waimea and Kona an.
Hawai'1. These public consultations ended in two days of formal hearings held on O'ahu. Owver forty
hours of public testimony was received, During their visit to Hawai'i, Mr. Berry and Mr. Van
Morman also visited Mative Hawanian homestead communities, ni mahi‘ai lo'i (taro farms),
Hawaiian language immersion echools, and Native Hawaiian fish ponds in the process of being
restored, and observed numerous programs designed to benefit Wative Hawaiians, Throughout the
meetings, Native Hawaiians repeatedly expressed the desire for increased self-determination
conceming Native Hawaiian affairs, resources, and lands. As a result of the process, the
Departments recently issued a report outlining recommendations with respect to the continuation of
the reconciliation process, including federal recognition, self-determination, and self-govemance,
to help the Native Hawaiians provide a better future for their members and community. The Report
will be finalized after the public has had an opportunity to comment,

Mative Hawaiians also have called upon the United States to assist them in improving economic
opportunities, educational attainment, health status, and housing. Specifically, the Native Hawaiian
people requested that the Administration support and Congress enact S. 125, the Native Hawaiian
Housing Act Md‘rﬂﬂﬂmﬂm the Native Hawatian Education Act and the Native Hawatian Health
Care Act.

Withun the framework of Federal law, there are established precedents to accommodate the Mative
Hawaiian people's desire for increased self-determination. American Indian tribes and Alaska
Mative villages exercise self-determination over native institutions, such as schools and health care
institutions; over native affairs, such as language and cultural preservation; and over native lands and
respurces. They do so through recognized tribal governments and federally chartered native
corporations in the context of the Federal policy of recognizing the unique government-to-
government and special relationships that exiss between the United States and its native peoples.

3
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The Territory of Hawai'i recognized that the conditions of the Native Hawaiian people continued to
deteriorate, and members of the temritorial legislature proposed that Congress enact a measure o
rehabilitate the Native Hewalian people by returning them to the land and promoting agriculture
under Federal protections. Incongressional hearings, the Secretary of the Interior acknowledged that
the Native Hawaiian people were suffering a decline and that the Federal Govemment had a special
responsibility to promote their welfare. In 1920, relying in part on the precedent of the General
Allotment Act, which provided individual lands for American Indians under Federal protections,
Congress enacted the Hawaiian Homes Comemission Act to rehabilitate the Wative Hawaiian people
by setting aside for Mative Hawaiian settlement and agriculture use 200,000 acres of the “ceded”
lands, 1.e., the former Crown and public lands of the Kingdom of Hawai'i, Later, in the State
Admissions Act, Congress set aside the balance of the ceded lands, not reserved for Federal
purposes, in a public trust to be held and administered by the State for five purposes, including the
besterment of the Mative Hawaiians,

The Hawaiian Homeland ssttlements throughout the Hawaiian Islands assisted the Native Hawaiian
people in maintaining their historic ties to the land and distinetly native setilements. In addition,
through Native Hawaiian social and political institutions, such as the Native Hawaiian civic clubs,
the Kamehameha schools, and the Lili'wokalani Hawaiian Children’s Foundation, the Native
Hawaiian community has maintained its distinct character as an aboriginal, native people. In recent
years, overcoming a legacy of cultural suppression, Mative Hawaiians have revitalized their
language, culnure, traditions, and aspiration for self-determination through Native Hawaiian language
immersion programs, cultural education programs, restoration of traditional agriculture and
aquaculture, creation of new social institutions and quasi-governmental service providers and the
Mative Hawailan sovereignty movement, among other things. Native Hawaiians have made clear
their desire for self-determination, i.e., increased Mative Hawaiian control of Native Hawaijan
affairs, resources, and lands,

Mevertheless, the Mative Hawaiian people, as a native comemunity, continue to suffer from economic
deprivation, low educational attainment, poor health status, substandard housing, and social
dislocation. [n response, since the exrly 1970s, Congress has enacted statutes that recognize these
problems among MNative Hawaiians and establish programs to address them, Forexample, the Native
Hawaiian Education Act refers o studies that show that Native Hawaiian students face educational
nisk factors start before birth, stemming from substandard prenatal care and high rates of teen births,
and continue to scorebelow national averages at all grade levels (20 U.5.C, sec. T902), This Act
provides funding to Native Hawaiian schools and education councils to promote special education
programs for Native Hawaiian students. The Native Hawaiian Health Care Act finds that “the unmet
health needs of the Native Hawaiian people are severe and the health status of Mative Hawaiians
continues to be far below that of the general population of the United States.” 42 U.8.C. sec. 11701,
This Act provides funding to Mative Hawaiian health care providers to provide preventative health
care to the Mative Hawaiian community. The Native Hawaiian Housing Bill, 8. 225, finds that
Wative Hawaiians face the most severe housing shortage of any group in the Nation, and if enacted,
would provide low income housing to Native Hawailans on Hawaiian Home lands,
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American [ndian and Alaska Native peoples value self-determination as an avenue for addressing
their communities, cconomic, educational, health, and social needs. Indeed, American Indian and
Alaska Mative peoples view the Federal Indian self-determination policy as recognizing their
legitimate aspiration to transmit their distinct native values, traditions, beliefs, and aboriginal lands
to their future generations.

In fortherance of reconciliation process, the Native Hawaiian people seek to re-organize a native
govemning body. A Mative Hawaiian governing body, organized against the background of
established precedent, would serve as a representative voice for the Native Hawaiian people, focus
community goals, provide governmental services to improve community welfare, and recognize the
legitimate aspiration of the Native Hawaiian people to transmit their values, traditions, and beliefs
1o their future generations.

The United States has a unique legal relationship with Indian tribal govemments as set forth in the
Constitution of the United States, treaties, statutes, Executive orders, and court decisions. Since the
formation of the Union, the United States has recognized Indian tribes as domestic dependent nations
under its protection. In treaties and under Federal common law, our Nation has guaranteed the right
of [ndian tribes to self-government. As domestic dependent nations, Indian tribes exercise inherent
sovereign powers over their members and territory. The United States continues to work with Indian
tribes on o government-to-government basis 1o address issues concerning Indian tribal
self-government, trust resources, and Indian tribal treaty and other rights.

Traditionally, most aspects of the trust responsibility were delegated by Congress to the Department
of the Interior and the Department of Justice, the latter of which has litigated many court cases on
behalfof Indian tribes and individuals. As Federal programs for Indians have proliferated in modern
times, many other Federal agencies have become involved in Indian affairs and they, too, must
comply with the duties imposed by the trust relationship.

In the Department of the Interior, the Bureau of Indian Affairs (BIA) is the principal bureau within
the Federal Government responsible for the administration of Federal programs for Federally
recognized Indian tribes, and for promoting Indian self-determination. In addition, the BIA, like all
Federal agencies, has a trust responsibility emanating from treaties, statutes, judicial decisions and
agreements with tribal governments. The mission of the BIA is to enhance the quality of life, to
promote cconomic opfidirtunity, and to carry out the responsibility to protect and properly manage
the trust assets of Indian tribes and Alaska Natives, The BIA provides resources and delivers services
to support tribal government operations similar to those provided by state, city, and municipal
governments. These services include, but are not limited to: law enforcement, social services,
education, housing improvements, loan opportunities for Indian businesses, and leasing of land.

The BIA currently provides Federal services to approximately 1.2 million American Indians and
Alaska Natives who are members of more than 550 Federally recognized [ndian tribes in the 48
contiguous States and in Alaska. The BIA also has a trust responsibility for more than 43 million
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acres of tribally-owned land and more than 10 million acres of individually.owned land. The BIA
is headed by the Assistant Secretary - Indian Affairs, who is responsible for BIA policy.

Trust Responsibility

The courts consistently have upheld exercises of congressional power over Indian affairs, as
specifically provided under the Indian Commerce Clause. U.S. Constitution, Article I, Section 8,
clause 3. Pursuant to that authority, the Congress has enacted many statutes for the benefit of Native
Hawaiians.

The concept of the Federal Indian trust responsibility was evident in the Trade and Intercourse Acts
and other late 18th and early 19th-century Federal laws protecting Indian land transactions and
regulating trade with the tribes. The doctrine was first announced in Chief Justice Marshall's opinion
in Cherokes Nation v. Georgia (1831).  The Cherokee Mation had filed suit in the United States
Supreme Court to enjoin the state of Georgia from enforcing state laws on lands guaranteed to the
tribe by treaties. The Court concluded that the tribe was neither a state nor a foreign nation under
the Constitution and therefore was not entitled to bring the suit initially in the Supreme Court. Chief
Justice Marshall, however, concluded that Indian tribes "may, more comectly, perhaps, be
denominated domestic dependent nations” and that “[t]heir relation to the United States resembles
that of a ward to his guardian." The courts consistently have upheld exercises of congressional
power over Indian affairs, often relying on the trust relationship.

The Supreme Court's subsequent decision in Worcester v, Georgia (1832) reaffirmed the status of
Indian tribes as self-governing entities. Chief Justice Marshall construed the treaties and the Indian
Trade and Intercourse Acts as protecting the tribes’ status as distinet political commumnities possessing
self-government authority within their boundaries, Thus, Georgia state law could not be applied on
Cherokee lands because, as a matter of Federal law, the United States had recognized tribal
self-governing powers by entering into a treaty with the Cherokees. In spite of its governmental
status, however, the Cherokee Mation was placed expressly by the treaties "under the protection of
the United States.”

Under the special relationship, Indian tribes receive some benefits not available to other citizens, For
example, in the 1974 Moron v, Mancar decision, the Supreme Court upheld a BLA Indian hiring
preference because, like special health and education benefits flowing from the trust relationship, the
preference is not based om mee; rather, Federal programs dealing with Indians derive from the
government-to government relationship between the United States and Indian tribes. The same
reasoning applies to off-reservation Indian hunting and fishing rights; they trace to treaties with
specific tribal governments,
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Federal Recognition

The rights, duties and obligations that make up the trust relationship as exercised through the
Secretary of the Interior exist only between the United States and those Indian tribes "recognized”
by the United States. Once Federal recognition is found to exist, it results in the establishment of
a government-to-government relationship with the tribe,

An Indian group is a federally recognized tribe if: (1) Congress or the executive created a reservation
for the group either by treaty, by statutorily expressed agreement, or by executive order or other valid
administrative action; and (2) the United States has some continuing political relationship with the
group, swch as providing services through the BIA. Accordingly, Indian groups situated on Federally
maintained reservations are considered tribes under virtually every statute that refers to Indian tribes.
In addition, tribes have been recognized by the United States based on the existence of treaty
relations or other continuous dealings with the Federal Government, despite the lack of a reservation.

In 1978, in order to resolve doubts about the status of those tribes lacking Federal recognition, the
Department of the Interior issued regulations entitled "Procedures for Establishing that an American
Indian Group Exists as an Indian Tribe,” now codified at 25 C.F.R. 83. The regulations "establish
a departmental procedure and policy for acknowledging that certain American Indian tribes exist.”

Such acknowledgment of tribal existence by the Department is a prerequisite to the protection,
services, and benefits from the Federal Government available to Indian tribes. Such
acknowledgment also means that the tribe is entitled to the immunities and privileges available to
other Federally acknowledged [ndian tribes by virtue of their status as Indian tribes as well as the
responsibilities and obligations of such tribes. Acknowledgment subjects the [ndian tribe to the same
authority of Congress and the United States to which other Federally acknowledged tribes are
subjected.® 25 CFR 83.2.

Under the procedures, groups not recognized as tribes by the Federal Government may apply for
Federal acknowledgment. Tribes, bands, pusblos or communities already acknowledged as such and
receiving services from the Bureau of Indian Affairs were not required to seek acknowledgment
anew, 25 CFR 83.3 (a), (b). To assist groups in determining whether they were required to apply,
the procedures provided for the publication within 90 days of a list of "all Indian tribes which are
recognized and recejving services from the Bureau of Indian Affairs.” 25 CFR 83.6(b). This list is
to be updated annually. Federally Recognized Indian Tribe List Act of 1994, 25 U.S.C. 47%.

Department Comments on 5. 2899 and H.R. 4904

The Department has recommended a reconcilistion process that would result in an official
confirmation of a political, government-to-government relationship between Mative Hawaiians and
the Federal Government, similar to the relationship enjoyed by other native people in the United
States. The Senate and House Bills would enable the Mative Hawaiians to establish a representative
governing body through a process that has precedent in the federal recognition of Indian tribes.
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The Department has recommended the establishment of an office under the Assistant Secretary of
Indian A ffairs to address Native Hawaiian issues. The Bills, however, would establish a new Intenor
Office of Special Trustee for Mative Hawaiian A ffairs.

The Department has recommended the creation of a Native Hawaiian Advisory Commission to
consult with Interior bureaus that manage land in Hawgii affecting Native Hawaiians, The Bills
woulll also estsblish a Mative Hawaiian Interagency Task Force for the government-wide
coordination of federal policies affecting Native Hawaiians, including consultations with the Native
Hawaiian governing body.

We have carefully reviewed the definition of “Mative Hawaiians™ in the Bills and consulted with the
Department of Justice. We concur in the recommendations made by the Department of Justice with
respect to that definition.

Conclusion

The Department of the Interior generally supports the legislation and is committed to working with
the Mative Hawaiian people and the Congress, upon enactment of this legislation, to address
successfully the steps to Federal recognition, self-governance, and self-determination of the Native
Hawaiian people. There are a number of prospective matters that the Federal Government may have
to work out with the Native Hawaiian governing body and the State of Hawaii, through future
legislation. These challenges may include:

. potential land claims that Mative Hawaiians may assert against the United States, the
State of Hawaii, or private landowners;

. the nature and extent of the rights, obligations and benefits in extending Federal
recognition to MNative Hawaiians under the Mative American [ndian statutes;

. the Federal Government's trust and fiduciary responsibilitics for any federal lands
that may be transferred 1o the Native Hawaiian community; and

. the relafive responsibilities of Mative Hawailian community and the State of Hawaii
and its local governments in providing schools, law enforcement, and other public
services.

With the permission of the Committees, the Department intends to supplement this testimony with
additional views on 8. 2899 and H.R. 4904 before the record is closed. This concludes my prepared
statermnent. [ will be happy to answer any questions the Committes members may have.
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Testimony of Jacqueline Agtuca, Acting Director,
Office of Tribal Justice, U.S. Department of Justice

Om 5. 2899 — A Bill to Express the Policy of the United States
Regarding its Relationship with Native Hawaiians

Chairman Campbell, Vice Chairman Inouye, and members of the Committee. [ am the
Acting Director of the Office of Tribal Justice in the United States Department of Justice. Thank
wou for the opportunity to present views on 5. 2899,

Al the outset, [ should explain that the Office of Tribal Justice coordinates Department
policy on its dealings with American Indians, Alaska Natives, and MNative Hawaiians.
Department of Justice policy recognizes the principle of government-to-government relations in
its work with tribal governments, See Department of Justice Policy on Indian Sovereignty and
Government-to-Government Relations with Indian Tribes, at 1 (June 1, 1995);
httpfwww.usdoj. goviotjsovirb.him, Pursuant to this policy, the Office of Tribal Justice has
been integrally involved in the Reconciliation Process between the United States and the Native
Hawaiian people pursuant to Public Law 103-150 (5.J. Res. 19), 107 Stat. 1510 (1993), the
Native Hawailian Apology Resolution. 5. 2899 would provide the Native Hawaiian people with
an opportunity to reorganize a representative, self-governing body to promote Native Hawaiian
interests.

I will begin with a brief background of the relevant history of United States-Mative
Hawaiian relations and a discussion of the Reconciliation Process under Public Law 103-150
before tuming to some of our specific comments on the bill.

L Background of Native Hawalian - United States Helations

The Mative Hawailan people are the indigenous people of Hawaii. Historically, the
Mative Hawaiian people lived in a highly organized, self-sufficient, subsistence social system
based on communal land tenure. The Native Hawaiians have a highly developed and distinctive
language, culture, and religion. The first encounter between Native Hawaiians and Europeans
oceurred when Captain James Cook sailed into Hawaiian waters in 1778, Al that time, even
though indigenous Hawaiians were all one people, the eight islands were governed by four
independent Hawaiian chiefdoms.

In 1810, King Kamehameha | united the islands into the Kingdom of Hawaii. Between
1826 and 1893, the United States recognized the Kingdom as a sovereign nation and entered info
several treaties with it. During that same period, Americans gained control of most of Hawaii's
commerce and began to dominate the Kingdom's political affairs, Resulting social and economic
changes had a "devastating™ effect on the Mative Hawaiian population and on their “health and
well-being.” Public Law 103-150, 107 Stat. 1510, 1512
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In 1893, Queen Lili'uokalani sought to re-establish Mative Hawaiian control over the
Kingdom's governmental affairs through constitutional reform. Fearing a loss of power, a group
representing American commercial interests overthrew the Kingdom with the unauthorized aid of
the United States Minister to Hawaii, who caused an armed U5, naval force to invade Hawaii.
Under this threat of military force, Queen Lili'oukalani abdicated her throne. A provisional
government was established, which immediately sought Hawaii's annexation by the United
States. President Cleveland refused to recognize the provisional povernment and called for
restoration of the monarchy, However, Congress later enacted a joint resolution annexing
Hawaii, which President McKinley signed into law in 1898, As part of annexation, the
provisional government, withoul compensation to the Native Hawaiian people, ceded 1.8 million
acres of the Kingdom's former crown, government, and public lands to the United States (the
"ceded lands").

After annexation, the conditions of Native Hawaiians continued to deteriorate, and in
1920, territorial representatives sought assistance for the Native Hawaiian people from Congress,
Explaining that the MNative Hawaiian people had been "frozen out of their lands and driven into
the cities,” and that the "Hawaiian people are dying,” the representatives recommended allotting
land to the Native Hawaiians so that they could reestablish their traditional agriculiural way of
life. H.R. Rep. 839, 66™ Cong., 2d Sess. 4 (1920). Recognizing the unigue relationship between
the United States and the Native Hawaiian people, the Secretary of the Interior joined in the
recommendation, stating that Native Hawaiians are "our wards . . . for whom in a sense we are
trustees,” that they were "falling off rapidly in numbers,” and that "many of them are in poverty.”
Id. Additionally, Congress found constitutional precedent for the HHCA in part in previous
enactments that allotted individual lands to Amencan Indigns, The recommendations led to the
enactment of the Hawaiian Homes Commission Act ("HHCA"), Pub. L. No. 67-34, 42 Stat. 103
{July 9, 1921}, which designated 200,000 acres of lands as homelands for "Native Hawaiians® of
¥ blood or more,

In 1959, Hawaii was admitted as a State, In the Hawaii Admissions Act, Pub. L. No.
86-3, 73 Stat. 4 (1959), Congress required the new State of Hawaii to sdopt the HHCA as part of
its constitution and transferred federal authority over administration of the HHCA lands 1o the
State. Congress also placed an additional 1.2 million acres of the ceded lands into a trust o be
managed by the State for five specified purposes, including "the betterment of the conditions of
native Hawaiians." 1d. § 5(f), 73 Stat. at 6.

The admission of Hawaii as a State did not alter the status of Native Hawaiians as an
indigenous people, and thus, did not alter the political relationship between the United States and
the Mative Hawaiian people. After passage of the Hawaii Admission Act, Congress continued to
recognize its special responsibility for the welfire of Native Hawailans. Congress has
established programs for the benefit of Native Hawaiians in the aseas of health care, education,
employment, and loans. Congress has also enacted statutes to preserve Native Hawaiian culture,
language, and historical sites. Native Hawaiians have been classified as Native Americans in &
number of federal statutes. These laws reflect Congress” view that its "authority . . . under the
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United States Constitution to legislate in matters affecting the aboriginal or indigenous peoples
of the United States includes the authority to legislate in matters affecting the native peoples of . .
- Hawaii.," 42 UL5.C. § 11701(17). This acknowledgment of a distinct political rclationship
between the United States and the Native Hawalians arose out of these historical events 1 have
just described.

In 1980, Congress authorized a Native Hawaiians Study Commission to assess the
cultural needs and concerns of Mative Hawaiians (Public Law 96-565, Title 111}, The
Commission, comprised of three Hawaiian residents, six federal officials, and support staff,
conducted public meetings and other fact-finding activities throughout Hawaii from January to
June in 1982. The Commission's final, two-volume report was submitted to Congress on June
23, 1983, The social and economic conditions of the Native Hawaiian population has not
improved significantly since this 1983 studv. Their emplovment, income, education, and health
levels have remained lower than other ethnic groups in Hawaii. The Commission recommended
coordingted actions by the federal, state, and local governments and private organizations 10
address specific needs of Native Hawaiians.

The Senate bill that is being considered teday would begin this process of restoring
self-governance 1o Native Hawaiians so they may better address their social, economic and
cultural needs.

IL The Reconciliation Process under Public Law 103-150

In 1993, Congress enacted a Joint Resolution to acknowledge the 100™ anniversary of the
overthrow of the Kingdom of Hawaii and to apologize to the Native Hawaiian people for the role
of the United States in that overthrow. In the Joint Resolution, Congress acknowledged that the
overthrow of the Kingdom "resulted in the suppression of the inherent sovereignty of the Native
Hawaiian people,” that "the indigenous Hawaiian people never directly relinquished their claims
to their inherent soversignty as a people or over their national lands to the United States,” and
that "the Mative Hawaiian people are determined to preserve, develop and transmit to future
generations their ancestral territory, and their cultural identity in accordance with their own
spiritual and traditional beliefs, customs, practices, language, and social institutions.” Pub.
103-150 (5.). Res. 19), 107 Seat. at 1512, 1513 (1993). The Joint Resolution calls upon the
President to promote further reconciliation between the United States and the Native Hawaiian

people.

In March 1999, Senator Akaka wrote to the Attomney General, requesting that an office be
designated within the Depariment of Justice to work in cooperation with the Department of the
Interior to promote reconciliation between the United States and the Native Hawaiian people.
The Attorney General designated the Office of Tribal Justice to work with the Department of the
Interior on the Reconciliation Process. In December 1999, the Interior Department Assistant
Secretary for Policy, Management and Budget and the Director of the Office of Tribal Justice
wvisited Native Hawaiian sites and held a series of meetings with the Native Hawaiian people to
promote reconciliation.
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The site visits demonstrated to the Interior-Justice delegation the continuing, distinetly
meative character and culture of the Native Hawaiian people. The delegation visited Aha Punana
Leo, a Mative Hawaiian language immersion school on the Island of Hawaii. They were greeted
by Mative Hawaiian students with traditional Native Hawaiian songs, and they toured the campus
grounds, which included areas planted with Taro, the traditional Native Hawaiian staple, and a
fish hatchery, reflecting traditional aquaculture. Students had also planted native trees and plants
on the campus to establish a conservation area. On the Island of Kauai, the delegation met with
Mative Hawaiian parents and students at Ni'ithau, a school run by Mative Hawaiian teachers from
Mi‘ihau and Kavai, The Ni‘ithau parents explained that their children learned Hawaiian as a first
language in the home, so the focus at the school was on teaching the students 1o speak, read, and
write English to ensure that the children are able to interact with non-Natives when they travel to
neighboring islands. On the Island of Molokai, the delegation visited a Native Hawaiian group
that is restoring a fish pond that is hundreds of years old for subsistence use. On Molokai, the
delegation met with a Native Hawaiian kindergarten class, where all of the students are fluent in
both Hawaiian and English, and visited with Mative Hawaiian kupuna (elders), who explained
the importance of being raised in a Hawaiian Homestead community in terms of language and
cultural preservation. The delegation also met with and visited a number of Native Hawaiian
organizations, including: the Alu Like, the Native Hawaiian Education advocacy organization;
members of Mative Hawaiian organizations advocating for self-governance; a Mative Hawaiian
Health Care Center; the Kamehameha schools; Hawaiian Home Land communities and land
areas on Kauni, Oahu, and Maui; and several other distinctly MNative Hawaiian communities. In
addition, the delegation held public meetings and heard statements from several hundred Native
Hawaiians.

Throughout these delegation site visits and public meetings, two things were made clear.
First, the Mative Hawaiians are a distinctly native community with a vibrant culture, traditions,
and language and sctive social and political organizations. We leamed from Native Hawaiians
that Hawaiian Home Land settlements helped to maintain Hawaiian language and culture, which
was particularly important from the 19205 through the 1960s when the use of the Native
Hawaiian language and the practice of Mative Hawaiian culture were often discouraged by state
institutions. ‘We also learned that since the 1960s, a number of Native Hawaiian advocacy
groups have actively promoted Hawaiian language and culture and these efforts have gone
hand-in-hand with efforts to enhance Native Hawaiian self-governance, To foster these efforts,
the Mative Hawniian people maintain both social and quasi-governmental institutions, such as the
Mative Hawaiinn Civie Clubs, Alu Like - the Native Hawaiian education organization, Papa Ola
Lokahi - the Mative Hawaiian health care organization, Native Hawaiian schools, and Native
Hawaiian traditional justice programs, among others.

1. While most Matrve Hawalians appear to support increased Native Hawaiian control over native lands, resoarces,
4
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Second, the delegation heard the clear call of the Native Hawaiian people for
self-governance. A majority of Native Hawaiians, from whom the delegation heard, support
increased self-governance over their lands, resources, and affairs.' Some of the critical subjects
that the Native Hawaiian people identified are increased control of Mative Hawaiian lands and
resources, education programs, health care delivery, Mative Hawaiian housing, and an increased
ahility to engage the Federal Government in an ongoing dialogue conceming Mative Hawaiian

III. Comments on 5. 2899 and H.R. 4904

The overthrow of the Kingdom of Hawaii frustrated the right of Native Hawaiians to
control their own affairs. While Congress has enacted a number of measures to promaote the
welfare of the Native Hawaiian people, and Mative Hawaiians have themselves worked to
maintain their own distinct community, culture, language, and social and political institetions,
they have not been afforded o clear opportunity to control their own affairs since 1893, This bill
would enable the Native Hawaiians to reorganize their own representative governing body,
which will promote control over their own affairs.

A Goals of this Legislation

It is evident from the documentation, statements, and views received during the
Reconciliation Process undertaken by the Interior-Justice delegation that the Native Hawaiian
people continue to maintain a distinct community and certain governmental structures, and they
desire (o increase their control over their own affairs, For generations, the United States has
recognized the unique relationship that exists between the United States and the Native
Hawaiians, and has promoted the welfare of Native Hawaiians as an indigenous people within
our Nation through legislation, administrative action and policy statements. The proposed
legislation, by clarifying the political status of Native Hawaiians, would extend to Native
Hawaiians the right of self-governance over their cultural resources and internal affairs.

The proposed process of reorganizing a Mative Hawaiian governing body has precedent
in Federal legislation promoting self-governance for American Indian and Alaska Native
peoples. The government-to-government relationship that exists between the United States and
American Indian and Alaska Mative communities is firmly established in federal law and policy.
From its earliest days, the United States recognized the sovereign status of Indian tribes. Indian
tribes were independent, self-governing societies long before their contact with European

and affairs within the framework of Federal law, some members of the Mative Hawakian community have called for
restoration of the Kingdom of Hawaii or another form of independence from the Unised States. The Inberior-Justice
delegation explained that its mission was 1o promote reconciliation within the framewark of Federal law, and the
Reconciliation Process does not have any beasing or impheation conceming intemational law matters.

§
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nations. See Mational Farmers Union Ins. Co. v. Crow Tribe of Indians, 471 U.5. 845, 851
{1985); F. Cohen, Handbook of Federal Indian Law, 229 (Strickland ed. 1982). The retention of
inherent sovereignty forms the basis for the exercise of tribal power. Today American Indian
tribes and Alaska Native villages and corporations control many programs affecting their
communities, including, for example, programs affecting their lands and natural resources,
schools and colleges, health, housing, water, sewer, and sanitation services, public safety, and
transportation infrastructure on native lands. In addition, acknowledged governmental leaders
facilitate the governmenl-to-government relationship, which enables tribal governments to
ndvocate effectively for their community interests,

The proposed bill responds to the call of the Native Hawaiian people for increased
self-governance within the framework of domestic Federal law. It recognizes that Native
Hawaiians were a self-governing people prior to contact with the European nations, and that the
clarification of their political status vis-a-vis the United States is a legitimate exercise of
Congress’ Indian affairs power. The reorganization of a Native Hawaiian governing body that
the hill affords the Native Hawaiian people to constitute could assist the Mative Hawaiians o
better address their community needs and goals in the context of federal law, and could facilitate
the government-to-government relationship between the Federal Government and the Native
Hawaiian community. Enhancing the government-to-govemment relationship between the
Mative Hawaiians and the United States could ensure that the Native Hawaiian people have
greater control over activities affecting their rights and resources. See Executive Memorandum
on Government-to-Government Relations with Native American Tribal Governments {April 29,
1994),

B.  Findings

The bill's legislative findings establish Congress’ intent to exercise authority pursuant to
its Indian affairs power. Section 1(1} states that "the Constitution vests Congress with the
authority to address the conditions of the indigenous, native peoples of the United States."
Subsections (2) and (3) find that the Native Hawaiian people are an aboriginal, indigenous,
native people with a special trust relationship to the United States and that Congress has
legislated on behalf of the Mative Hawaiian people as such. The legislative findings concerning
the Hawaiian Homes Commission Act are important because they reflect an early congressional
effart to promaote the welfare of the Native Hawaiian people by fostering the continuation of
traditional Mative Hawaiian agricultural endeavors on aboriginal lands under the protection of
Federal law, The HHCA embodies a congressional determination that the Native Hawaiians, as
defined in that Act, are an indigenous, aboriginal people under the protection of the United
States. The legislative findings also reflect the fact that the Native Hawaiian people today
maintain a distinctly Mative Hawaiian culture, language, social and political institutions, and
community. These palicy declarations make clear that Congress intends to reaffirm the right of
Mative Hawaiians to self-governance, within the framework of Federal law, and intends to
continue 1o promote reconciliation between the United States and the Mative Hawaiian people.

C. Definition of Native Hawaiian
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In modern Federal legislation dealing with American Indians and Alaska Natives,
Congress commanly relies on a tribe’s determination of its own membership. However, because
the Native Hawaiian governing body has not yet been reorganized, an interim Federal law
definition of "Mative Hawaiian® is necessary for the operation of the legislation.

We have several comments on the definition of “Native Hawailan® set forth in section
2(6), and section 7. First, the Department finds it important that the definition includes only
those Mative Hawaiians who voluntarily choose to affiliate with the Native Hawaiian governing
body. Section 7(a)(1)}A) does exactly this by establishing a roll that includes the names of "the
adult members of the Native Hawaiian community who wish to become members of a Native
Hawaiian governing body.”

Second, the interim definition of Native Hawaiian set forth in section 7(a) ties
membership to “lineal descendants of the aboriginal, indigenous, native people who resided in
the islands that now comprise the State of Hawaii on January 1, 1893, and who occupied and
exercised sovereignty in the Hawaiian archipelago.”

The Supreme Court’s decision in Rice v. Cayetano, 120 5. Cr. 1044 (2000) left open the
question “whether Congress may treat the native Hawaiians as it does the Indian tribes." Rice,
120 5, Ct. at 1057, Accordingly, in invoking its established constitutional authority with respect
ta Indian Tribes in the present context — namely, by providing Mative Hawaiians with much the
same opportunity to reorganize and establish a self-govemning body that Congress has furnished
to the Indian Tribes elsewhere in the United States that the Court referred to - it would make the
most sense to adopt an interim definition that draws upon past practices under Congress’ Indian
affairs power.

Thus, we recommend an alternative interim definition that references the Hawaiian
Homes Commission Act (HHCA), Pub. L. No. 67-34, 42 Stat. 108 (1921). There are several
reasons for this recommendation. First, the HHCA was itsell an exercise of Congress® Indian
affairs power not long after annexation, and it thus represents an established Federal law process
for determining who is a Mative Hawaiian for federal purposes. See H.R. Rep. 839, 66 Cong.,
2d Sess. 4 (1920) (statcment of Secretary Lane expressly mentioning the trust relationship that
exists between the United States and Native Hawanians), Second, the HHCA presents a
definition that is tied to those Mative Hawaiians who are eligible to reside on distinetly native
Hawaiian lands, and which can reasonably serve as an indication of those Mative Hawaiians who
maintain close ties to the Native Hawaiian community. Third, insofar as lineal descendancy is
concerned, this definition traces to 1778, the date of European contact, rather than 1893, a date
long after the arrival of Europeans, Asians, and Americans. Finally, the Department of Hawaiian
Home Lands maintains a record keeping system regarding eligibility for HHCA lands, which
will make the interim reorganizational process more definitive and thus less complicated. This
recommendation is intended to ensure that this legislation serves as an enduring measure (o
provide a strong foundation for Native Hawatian self-governance within the framewaork of
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Accordingly, we recommend the following interim definition of the term Native
Hawaiian:

A Mative Hawaiian is any person:

{a)(i) who is eligible to hold Hawaiian Home lands as a Mative Hawaiian directly
or by devise under the Hawailan Hemes Commission Act, Public Law 67-34, 42
Stat. 108, as amended, and (ii) who voluntarily affiliates with the Mative Hawaiian
people as a political community; or

(b){i) who is a lineal descendant of a Native Hawailian who is or was eligible to
hold Hawaiian Home Lands directly or by devise under Public Law 67-34, 42
Stat. 108, as amended, (ii) who is recognized by the Native Hawaiian community
as a Native Hawaiian, and (jii) who voluntarily affilistes with the Native
Hawaiian people as a palitical community.

Finally, it is important to note that the purpose of the interim definition is to provide a
means of implementing this legislation, which first seeks to establish a Native Hawaiian Interim
Govemning Council. Once that is accomplished, the Mative Hawaiian people may then determing
their own membership just as other native communities. This is important, because a tribe’s
"right to define its own membership for tribal purposes has long been recognized as central to its
existence as an independent political community.” Santa Clara Pueblo v. Mantinez, 436 U.S. 49,
72 n.32 (1978). Section el THD) expressly states that the organic documents of the governing
body will vest it with the power to "determine the membership in the Native Hawaiian governing
body.”

D. Transfer of Authority Over HHCA and Ceded Lands Trust to the Native
Hawaiian Governing Body

Section Ha) of the bill reaffirms the delegation of suthority by the United States to the
State of Hawaii over the HHCA in Hawaii's Admissions Act. Section 9(b) then authorizes the
United States 1o negotiate &n agresment between the State and the Native Hawaiian governing
body that would transfer authority over “lands, resources, and assets dedicated to Mative
Hawaiian use under existing law” 1o the Native Hawaiian governing body. We support the
premise of providing the MNative Hawaiian governing body with primary suthority over these
programs.

However, we recommend an alternative provision that would authorize the State and the
Mative Hawaiian governing body 1o negotiate a transfer of authority over govemnmental services
provided by the State to the Native Hawaiian governing body, subject to the approval of the
Secretary. This alternative provision better serves the Native Hawaiian community because the
State, not the United States, is the administrator of the HHCA and the ceded lands trost. Our
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alternative provision would also provide express protection for the justified expectations of
Mative Hawaiians under the HHCA.

Conclusion

In conclusion, the Department of Justice generally supports 5. 2899, and is committed 1o
working closely with the Native Hawaiian people and the Congress, upon enactment of this
legislation, 1o address successfully the steps to Federal recognition, sclf-determination, and
self- for the Native Hawaiian people. There are a number of prospective matters that
the Federal Government may have to work out with the Native Hawaiian governing body and the
State of Hawaii, through future legislation. These challenges may include:

. potential land claims that Native Hawaiians may assert against the United States, the
State of Hawaii, or private landowners;

. the nature and extent of the rights, obligations and benefits in extending Federal
recognition to Mative Hawaiians under the Native American Indian statutes;

. the Federal Government's trust and fiduciary responsibilities for any federal lands that
may be transferred to the Native Hawaiian community; and

. the relative responsibilities of the Mative Howaiion community and the State of Hawaii
and its local governments in providing schools, law enforcement, and other public
SETVICES,



85

TESTIMONY OF THE OFFICE OF HAWAIIAN AFFAIRS
ON 5. 2895, HLE. 4304
SUBMITTED AUGUST 13, 2000

Co-Chairs Senstor Inouye and Congressman Abercrombie, Senator Akaks,
Conpresswoman Mink and Congressman Faleomavasga. My name is Clayton Hee, Chairman of
.lh.uBuud of Trustees of the Offce of Hawaiian Affsirs, end [ am here to testify on behalf of
OHA in support of Senate Bill 2899 and House Resalution 4904, relating to federal recognition
for Native Hawalians.

Let me start by thanking our Congressional delegation for their hard work over the years
in securing programs for the benefit of Native Hawaiians and for their leadership and support of
the Hawaiian commugity at this critical time.

The pursuit of justice for Hawaiians bas been a long and ardusus joumey. For the
everwhelming majerity of Hawailans, justice means polibical status and federal recognition, the
restoration of our inherent sovercignty and redress from the United States for the illegal
overthrow of the Kingdom of Hawaii in 1893,

Our struggles have intensified in the Last 40 years in pursuit of justice for Hawaiians, but
we have reached & erossroad i that journey where recent events have shown us all toe clearly
that we must acl now — we must lake 8 monumental step forward in our efforts to find justics for
Hawaiians or risk the loss of essential programs and benefits guined for our peapls,

By recent events [ am referring, of course, to the “Fred. !y Rice case™ and its falloul — at
lcast the fallout to dute. Earlier this year, in Rice v_Cayetang, the U.S. Supreme Court rulsd that
Hawai'i"s denial of Rice's right to vote in OHA trustee elections violated the Fifteenth
Amendment. As a result, all registered voters in Hawai'i have (he right to cast ballots i the

election of trustess to the Office of Hawailan Affairs regardless of encestry,
1



Another lswsuit has basn filed recently to eliminate the Hawaiians-only restriction on
eandidates for slection to the office of OHA trustee. One of the plaintiffs in this matter has
succeaded in obtaining a preliminary injunction from the federal district court allowing him, asa
non-Hawaiian, to fils nomination papers to run for OFA trustee. The plaintiffs have made no
secret of their desire to bring about the demiss of OHA.

The Rigs decision will continue to breed similar lawswuits, It will continue to be utilized
to erect roadblacks along the path to justice for Hawaiians. As I leve zaid, it is not only our
fiature progress that is a1 risk, but erosion of the many advances Hawaiians have goined in health,
education and bousing bencfits with the dadication and suppert of our Congressional delegation.
Both state and federal policy makers have acted on the premise that programs provided for the
benefit of Native Hawaiians have been legal, constitutiona] and morally right. The Ricg decision
opens the door to challenge the entire framework of federal and state laws put in place to beneafit
Mative Hewsiians until our status as a native people has been settled.

So we a8 al a critical moment in our history as a people. The Bige and Arakalkd cases
directly impact OHA, but if we fail to act now, thesc challenges to our rights as & native peopls
will have far reaching snd more devastating jmpacts on Hawaiians and non-Hewaiians who
beneflt from programs that are available to Hawsiians,

All of these concerns and the urgency felt in the community have given rise to the
legislation before us. Wi are fortunate that Senator Alaks and Senator Inowye, Congressman
Abercrombie and Congresswoman Mink have undertaken leadership in this matter and have

sought, and continue to seek, the mana‘o of the community, both Hawadian and non-Hawaiian, to
2
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move us forward toward justice for Hawaiians by secking formal recognition of our political
status as & native people.

Today, more than 550 indigenous peoples have already attained such recognition from
the federal government. Federally recognized indigenous peoples have the right uader U5, law
to special benefits in the areas of health, education, housing, social services and sconamic
development. They have the autherity to govern themselves, to clect their own leaders, to
determine their own membesship and to have their own land base, The Navajo Indians have over
14 million acres of land in several states. The Alaska Natives have over 44 million acres of land,
Although there are more Hawaiizns than Navajos, Alaska Natives or any other native peoples in
the United States, Hawsiians have reinained without recogrition of ewr right 1o self-govern and a
setilament that would provide us with a land base which is crucial to our economic and spiritual
well-being. The best case szenario is for Congress to formalize the political status and federal
recognition of Hawaiians and this bill expedites constilufing a representative political entity.

This legislation provides us with the oppartunity not enly to protect current programs for
Hawaiians, but to meaningfully sddress this lingering injustice. As such, it is the first step, but
an essential step, on the journey for Hawaiians towards reconciliation. The President and
Congress have committed themszlves to the process of reconcilistion with Hawaiians through the
Apology Bill. Senate Bill 2899 and House Resolution £50% promote such reconciliation by
acknowledging as a matter of policy that:

” Mative Hawanians are & unique and distinct aboriginal, indigenous, native
people, with whom the United Statcs has & political and legal relationship;

* The United States has a special trust relationship o promote the
betterment of Nutive Hawaiians,

» Congress possesses the authority under the Constitution to enact
legislation to address the conditions of Native Hawaiians and has

3



exercisad that authonty;

Mative Hawaiians have an inherent right to (i) autonomy in their intermal
affuirs; (ii) self-determination and self-govermance, and (jii) reorganization
of a Mative Hawaiian governing body; and that

The United States shall continue to engage in the process of reconciliation
and political relations with the Native Hawailan people.

To that end, the proposed legislation provides for:

A process by which Native Hawaiians can organize themselves for the
purposs of sslf-governance. Significantly, the process is inclusive, There
is no pre-detsrmination as to the form that peverning body will take.
Establishment of an Office of Special Trustee for Native Howsaiian AfTairs,
The Office is not the federalization of OHA, but a new office within the
Department of Interior to, among other things, effectuate the special trust
relationship berween the Native Hawaiian people and the U5, to assist
the Native Hawaiian people in facilitating the process for self-
determination, and to be respansible for continuing the process of
reconcilintion with the Native Hawaiian governing body.
Designation of a representative in the Department of Justice o assist the
Office in implementation and protection of the nghts of Native Hawaiians,
the Native Hawaiian governing body and its political and legal
relationship to the ULS.

Establishment of an inleragency task force to coordinate federal policy
‘Metwithstanding any other provision of law, nolwithstanding the decision
in Rigs. federa] recognition of the governing bedy organired by Native
Hawaiians as the representative goveming body of the Mative Hawaitan
people.

We are pleased that many of the foregoing initiatives were recommended by OHA in its
reconciliation testimony 1o representatives of the Departments of Inferior and Justice this past

January. We are also gratified that there has been remendous support in the community to

include a process for self-delerminalion in the bill — a pasition which the Board of Trustees has

consistently supporied
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We would like to acknowledge our Congressional delegation once again for their
leadership. While we recognize there remains & diffarence of opinion in the Hawaiian
community regarding the meihods of achieving the goal of sclf-determination, we beliove this
legistation provides us with & constructive process and a timely opportunity to achisve our
ultimate gosl of self-governance and, with & truly representative governing body, the
schievement of a settlement with Native Hawsiians for the unlawful tsking of our kingdom and
lands. It rightfully leaves poteatially divisive issues, such as blood quantum, for Hawaiians to
decide as u self-govening people.

The timing of this bill is absolutsly critical, in terms of the threats to Hawaiian rights that
have enly begun to surface in the wake of Rice and as & matter of policy if we are to achieve ey
kind of meaningful reconciliation with the United States. For Hawaiians, the time is now and the
opportunity is ours to seize to move forward together on our eommon journey for justics.

In conclusion, [ believe there are no other meaningfiul alternatives at present. This
legislation will help Hawaiians protect our eatitlements, but it does not preempt others from
continuing their journey, including in the international arena. Let us be reminded of what Queen
I_.ijiuphlmionr.tﬂid:

Mana | ka nana ‘ole
Lohe i ka lohs “ole
"Dee i ka “ike “ole

*Chin ka mana‘o, “oia ka mana
*Ohin ka piko o ka hus olelo o aloha.

To sce whai cannot be seen,

To hear what cannot be heard, =

And to know the unknowable,

That is the meaning, that is the powes,
And that is the essence of the word aloha

Thank you for the epportunity to testify on this measure.
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TESTIMONY OF MAHEALANI KAMAUU BEFORE THE
UNITED STATES SENATE
COMMITTEE ON INDIAN AFFAIRS
RELATING TO SENATE BILL 2899

September 13, 2000

Aloha Chairperson Campbell, Vice-Chairperson [nouye and members of
the Senate Committee on Indian Affairs. Thank you for this opportunity to testify
in support of Senate Bill 2899, which affirms the existence of a trust relationship
between the United States and Native Hawaiians; supports the reorganization of a
Native Hawaiian Government; and establishes a government-to-government
relationship between the United States and the Native Hawaiian people.

My name is Mahealani Kamauu and [ am Executive Director of Native
Hawaiian Legal Corporation. The corparation is a public interest lawfirm
commited to the assertion, protection, and defense of Mative Hawaiian claims o
lands, natural resources, and related entitlements.

Kanaka maoli, the Native Hawaiian people, have been struggling to govern
themselves for a very long time. They have never stopped trying to restore their
government or asserting their uniqueness as an indigenous people since the
overthrow of their government in 1893, Their efforts to restore their government,
to give expression to their political will, has been not only in response 1o national
and cultural pride, but an effort to uplift a people who have suffered the highest
socio-economic, health, housing, and rates of incarceration in the nation,

I would like to share some information and history regarding our
sovereignty and self-determination movement so that you can fully appreciate the
vibrant political context within which this Senate Bill 2899 is being considered by
the Mative Hawaiian people. [t is a long and continuous history of protest and
resistence against displacement from the land, and struggle to assert conirol over
their trust resources. [t has been a struggle to obtain resources necessary for basic
needs - health, housing, employment, education and welfare concerns. During
that entire period, the Native Hawaiian people have continued to maintain their
unique culture and traditions, as well as their own social, political and economic
institutions.

Owir history of protest begins before the overthrow of the Native Hawaiian
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government.

Six years before the overthrow in 1887 after the Bayonet Constitution eliminated voling
nghts for most Native Hawaiians, hundreds petitioned their sovereign, Queen Lili'uokalani, to
restore these rights to native governance. 'When she heeded their petitions and attempted to
promulgate a new constitution in 1893, her government was overthrown.

In 1894 a native insurrection against the annexatiomst Provigional Government, the
Wilcox Rebellion, was unsuccessful and resulted in imprisonment of Queen Lili vokalani,

In 1897, thirty-seven thousand Native Hawaiians signed petitions opposing annexation
which were ignored when the 1.5, subsequently annexed Hawai'i,

Their numbers already declined by & factor of nincty percent, their lands controlled and
correlative rights suppressed, their assimilation forced under U 5. policies during the years
following annexation -- m spite of all of this — Native Hawatians endured. They continued to
speak their native language; they held on to their traditions and culture; they contimued to live
their unigue lifestyle. They continued to maintain their distinct cultural, social, and political
identity and institutions.

It was in 1920 that Congress set aside 203,000 acres of trust lands for homesteading by
Mative Hawanans. Although there have been many problems with that program, native
Hawaiian settlements for farming, ranching and residential purposes on all islands except Lana’i
have continued and in fact are currently increasing exponentially. The State Council of
Hawaiian Homestead Associations is an active, well-organized group representing approoximately
30,000 homestead beneficiaries and their families.

It was around the turn of the last century that the Hawanan Civic Club of Honolulu was
organized by Prince Jonah Kohio Kalanianaole 1o promote Hawaiian culiure and civic
responsibility. Today, the Association of Hawaiian Civic Clubs has grown to encompass over 43
clubs throughout Hawaii and the U5, mainland, with thousands of politically active members
whose delegates meet annually in convention,

The beneveloent societies — Ka'ahumanu, Sons & Daughters of Hawaiian Warriors,
Mamakakana, Royal Order of Kamehameha -- all were founded around the um of the century to
perpetuate Hawaian culture and traditions, and they are all still very active today.

In the last thirty years, the contemporary political movement for sovereignty and self-
determination has been extremely active.

In the late 1960's, Native Hawaitans engaged in organized protests against evictions from
Kalama Valley, Mokauea and Sand Islands, Waizhole-Waikane Valleys, and Kahana Valley on
O zhu; and Niumale-Nawiliwili on the island of Kaua'i,

In the mid- 1970 and 1nto the 1980's, there were large-scale organized prolests o stop
mmulitary bombing of the island of Kaho'olawe and Makua Valley. There were struggles to
protest evictions from Hale Mohalu, a Hansen's dissase treatment facility whose patients were
native Hawaiian, and of homeless Native Hawaiian families from Hawaiian Homes and ceded
lands, including Waimanalo Beach, Bellows, Kaiona Beach, Makapu'u Beach and Lighthouse,
all on O ahu, and Anahola Beach on the island of Kaua'i,

The island of Molokai organized Hui Alaloa to assert native Hawaiian nights to beach and
trails access. The islands of Molokai and Lanai have long struggled to balance the competing
interests of tourist development and protection of water resources. The island of Maui organized
Save Makena Beach.

Some political organizations which came into being during this period include:

Hawaiians, to pursue reform of the Hawaiian Homelands program.
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Ho ala Kanawai, to pursue sovereignty and self-determination research and education

Homerule, to pursue self-determination,

Hui Alaloa, to protect access rights

Hui Malama “Aina o Kahalu'u, to preserve Kahalu'o.

Hui Malama "Aina o Kahana, to preserve Kahana Valley

Institute fior the Advancement of Hawaiian Affairs, 1o pursue sovereignty and self-

determination

Ka Lahui Hawai'i, to pursue sovereignty and self-determination.

Ka Pakaukau & Komike Tribunal, to pursue sovereignty and self-determination.

Mation of Hawaii, to pursue sovereignty and self-determination

Mative Hawaiian Land Trust, to research and educate on ceded lands 1ssues.

"Ohana o Hawai'i, 1o pursue sovercignty and self-determination

Protect Kaho olawe “Ohana, to stop military bombing of Kaho'olawe

Protect Makua Valley, to siop military bombing of Makua Valley

Save Makena Road, to protect access rights

Waiahole-Waikane Association, preserve Waiahole-Waikane Valley.

This list is not exhaustive, In addition, there have been hundreds of mass cultural and
political gathenings over the past 30 years.

In 1987, the state-declared “Year of the Hawaiian®, kanaka mael! filled Honolulu
Stadium to its 50,000-scat capacity lo cclcbrate their common bond end cultural affinity ina
celebration called "Ho'olakou”. In January of 1993, over 25,000 kanaka maoli and their
supporters commemorated the 100th anniversary of the overthrow by marching from all parts of
the island to ‘Tolani Palace, once the seal of their government on the island of O ahu.

With the realization that many of these struggles and demonstrations result because
Mative Hawaiians have little say over decisions and policies affecting their trust lands, natural
resources, and affairs in general, early single-issue struggles have coalesced into a struggles for
sovereignty and self-determination.

Seme current sovereignty initiatives:

Institute for the Advancement of Hawaiian Affairs

Ka Lahui Hawai'i

Ka Pakaukau - Komike Tribunal

Kingdom of Hawai'i

Lawful Government of Hawai'i

Matwon of Hawai'i

Native Hawaiian Convention (" Aha Hawai'i "Oiwi)

Many agencies have sprung up in response to MNative Hawaiians' socio-economic and
health needs, such as my own organization; Alu Like, Inc., which has focused on employment
and training; and Papa Ola Lokahi, a community-based health initiative. The Office of Hawaiian
Affairs (OHA), created by an amendment to the Hawaii State Constitution in 1978, has been the
principal vehicle and focus for native Hawaiian self-determination since its inceplion.
Approximately 70,000 Native Hawaiians have participated in elections for its nine trustees. The
recent U.S. Supreme Court decision in Rrce v. Capetano has derailed that office as a veliele for
native Hawaiian self-determination. In fact, the week preceding this very hearing was the most
chaotic in all of OHA's history, since its nine trustees were forced to resign their elected office by
the Governor of Hawai'i. It has been an extremely demoralizing time for Native Hawaiians, who
are full of anger at a system which does not recognize their special status as the abonginal people
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of Hawar'j.

In conclusion, my organization supporis Senate Bill 2899 because it will protect
programs with a Native Hawaiian preference against further Rice assaults, it supports long-
standing and ongoing efforts to organize a native government, and will establish a government-
to-government relationship between the United States and Native Hawanans, a relationship
which enlarges opporfunities to negotiate for the retum of trust lands and resources to help our
people.

In conclusion, | realize that Congress’ passage of the Hawaiian Homes Commission Act
of 1920; the statehood Act of 1959, and the 150 pieces of federal legislabion benefitting Native
Hawaiians makes a strong case for the existence of a trust relationship between the United States
and Native Hawaiians, warranting a government-to-government relationship. [ hope my
testimony has helped members of this Commitiee to better understand the kamaka maoll people’s
historic resolve and commitment to restore their government, and that this resolve and
commitment has also demonstrated their continuous, unique and distinct political identity, from a
kanaka maoli standpoint. Thank you for this opportunity to testify in support of Senate Bill
2899,
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Testimony in Support
of
5. 2899

By
Tara Lulani McKenzie

Aloha Chairman Nighthorse and distinguished committee members. My name is Tara Lulani
McEenzie. I am a MNative Hawaiian whose ancestors come from the Kohala region on the big
island of Hawai'i, | am the President/CEQ of ALL LIKE, Inc. and a member of Senator Akaka's
Mative Hawailan Community Working Group. [ want to thank you for this opportunity to
provide testimony on 5. 2899, Maoreover, | want 1o honor na aumakua (ancestors) and that
which is greater than "we” for the mana (divine guidance) that has been provided regarding this
very important matter. My family, friends, and colleagues have spent many hours over the past
few months contemplating and discussing this bill.

Within the US, Hawaii is the most ethnically diverse state, and is also the only state in which the
majority population is not Caucasian. There are 238,371 MNative Hawaiians in the state of
Hawaii. (The State of Hawaii Data Book 1997, page 43), There are more than 50,000 Native
Hawaiians scattered across the continental United States, We have endured two centuries of
injustices; in response there has been decades of organizing and political strife, active formation
of sovereignty groups, hundreds of community meetings, numerous votes and elections, and
thousands of hours of discussion.

We are now al a crossroads.

We may choose (0 remain where we are, content with our current situation and oblivious to the
suffering of many of our people.

We may choose to remain where we are, optimistically holding on to a future vision of an
independent Hawaii.

Or we may choose to move forward taking a step which has the potential to create greater
autonomy and sell-governance for Native Hawaiians, thereby improving the socio-economic
conditions of our people. | choose this option and that is why | strongly support 5. 2899 which
has the primary intent to protect Native Hawaiian programs and trusts, while formally
recognizing Mative Hawaiians as an indigenous peoples with the right to self-determination.

The majority of our people support the intent of the bill. A Hawai'i poll was conducted by a
respected research organization in April of this year. Over 401 residents of Hawaiian ancestry
were polled. The margin of error from the results was 4.9 percent, meaning that 95 percent of the
time, if the entire adult Native Hawaiian population were sampled their responses would be
within 4.9 percent plus or minus of those obtained in the poll.
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Ome of the questions in the poll asked, Do you think Howanans should be recognized by
Congress and the federal government as a distinct group, similar to the special recognition given
to American Indion tribes? * Eighly-seven percent answered “Yes',

Another question asked, There s much falk abous the creation af a sovereign Hawaiian natuon,
or a Hawaiian government of some kind that would represent the Hawanan people in thewr
dealings with the state and the federal government and would work for the betterment of the
Hawaiian people. Do you agree or disagree thar an entity of some kind should be formed? "
Seventy-two percent slated that they agreed. Finally, when a question was posed asking if
Hawaii should break away from the United States and become an independent nation,
seventy-two percent answered “No”.  While Mative Hawaiians feel wronged by the overthrow of
the monarchy and other injustices, they do not want to scparate from the United States.

The recent Supreme Court decision in Rice vs. Cayetano underscones the need to resolve
longstanding issues facing Mative Hawaitans such as political status and self-determination. The
challenge to federal programs and other benefits to Native Hawaiians, even the Mative Hawaiian
trusts, is imminent. Through Senate bill 2899, the many acts of Congress that have enabled
assistance to Mative Hawaiians through numerous organizations and programs are afTorded some
measure of protection.

ALU LIKE, Inc., the organizanon that 1 work for, is the largest 501(c}(3) private nonprofit that
provides services to Native Hawanans statewide. We have seventeen programs in the areas of
education, job training, social development, and business'economic development. Every year,
ALU LIKE provides services to over 10,000 Mative Hawaiians,

The Mative Hawaiian Youth Offender Employment Demonstration Project - Hui Ho'ona’auao in
na Opio Project (HHOP) provides services 1o court-referred youth in Hilo on the big island
which include Ho oponopono, remediation, GED preparation, computer literacy, job training and
cultural education.

Mark Cohen, Ph.DD. from the Graduate School of Management, Vanderbilt University has
developed a model of determiming the monetary value of saving a high risk youth. His studies
assign values to certain behaviors associated with high risk youth. For example the value of
diverting a high risk youth who has dropped out of school 15 $291,000.

HHOP conducted a 32 month study of 19 count-referred youth in their program who were al nisk
of dropping oul of school.  Using Mr. Cohen’s model, HHOP has returned $7.37 in value for
each dollar provided by the government ($5,529,000/5750,000). Viewed another way, if the
HHOP had only diverted 3 youths from dropping out of school, the project would have justified
its costs (55,529,000/19 = §291, 000 average value per youth x 3 = $873,000 versus $750,000
governmen! fumds.

From 7/1/99 10 12/31/99, the ALU LIKE Employment & Training Program placed 354 Native
Hawaiians in jobs for a total placement rate of 71%. The retumn on investment was calculated at
1173% (see attached).
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The above-mentioned programs are only a few examples of the benefits gained from federal
support. There are many more programs and organizations that have helped thousands of Native
Hawaiians. Every time a Hawaiian family is able 10 move info a home on Hawaiian homelands;
health and medical services are provided to 2 Hawaiian who is sick through the programs funded
by the Mative Hawadian Health Act; prenatal and early childhood education is provided as a
result of the Mative Hawaiian Education Act; or the Office of Hawaiian Affairs supports vanous
efforts such as legal services through the Native Hawaiian Legal Corporation for a Hawaiian
family seeking to stay on their land, a Native Hawaiian individual or family gains pride and
self-respect. They move closer to becoming healthy, productive citizens.

In order to have even greater impact, Native Hawaiians need to build a strong economic
foundation and have control over our land and resources, our education, and our governance
systems. We need to demand a higher quality of leadership and build valuable relationships bath
within and outside Hawaii, Senate bill 2899 provides the vehicle and opportunity for the United
States 1o rectify past deeds and live up 1o its obligation to make things pono (right). The time is
now. We have been waiting for over one hundred years, For Mative Hawaiians, this is history in
the malking,

Chairman Mighthorse and committee members, [ thank you for your support, and urge you o do
all that you can to help this bill get passed.
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US Senate Committee on Indian Affairs
US Senator Ben Mighthorse Campbell
US Senate Committee on Resources

FROM: Mililani B. Trask, Trustee-At-Large

RE:

Office of Hawaian Affairs

2.2899 Testimony

Aloha Senators and Commillee Members:

T am an elected Trustee of the Office of Hawaiian Affairs and a native

Hawaiian attormey who is a member of the Mative Hawaiian Community Working
Group which has momtored the evolution of 5.2899 and previously proposed
amendments to earlier drafis of the measure.
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Gengral Comments

I support the purpose and intent of this measure. It 15 long overdue.
Indigenous Hawaiians have been included in many Congressional bills as
Mative Americans, but we have always been excluded from the US Natve
American Policy for Self-Determination. 1 consider this exclusion to be a
deprivation of Constitutional magnitude, a violation of the equal protection
clause of the US Constitution, and a violation of the civil rights of Native
Hawaiians.

Specific Comments

Eaal P . N Hawaii
The Equal Protection Rule in the American juridical system does not
guarantee that all people are treated equally. It does provide that people
similarly situated be given equal protection of the law. Consequently,
Equal Protection does not require that white Amencans receive the same



benefits that Nanve Amencans recerve, but does require that all National Amencans be
similarly treated under the law.
As the result of recent challenges to affirmative action programs, and the US Supreme
Court ruling in Adarand Constructors, Inc., programs and entitlement based on
racial or ethnic classifications have come under “strict jucheial scrutiny™ requiring evidence
of a “compelling governmental inerest” in order to be maintained.
Programs and entitlements of Native Amernicans are not subject to the above analysis
because such programs are not based on race, but upon the unique legal stanus of Indians
under federal law and the political relanonship of Native American Peoples to the US.,
Morton v. Mancari 417 U.S. 535(1974).

The US Congress has repeatedly recognized and reaffirmed that Hawailans are Native
Amenicans through passage of several federal laws conferring benefits on Native Americans
{Indians, Alaskan Matives and Hawaiians). The quote below was taken from Congressional Acts:

*...through treaties, Federal statutes, and rulings of the Federal courts, the United States has

recogmzed and reaffirmed that—

(A)  the political status of Mative Hawanans 1s comparable 1o that of Amencan Indians
and Alaska Natives; and

(B)  the abonginal, indigenous peoples of the United States have —
{1} acontinuing right to autonomy in their internal affairs; and

(i) an ongoing nght of self-determination and self-governance that has never been
extinguished;

(13) the political relationship between the United States and the Native Hywaiian people
has been recognized and reaffirmed by the United States as evidenced by the
inclusion of Native Hawailans in -

{A) the Native American Programs Act of 1974 (42 US.C. 2291 et
seq.);
(B} the American Indian Rehgious Freedom Act (42 US.C. 1996 et

seq.);
(C) the Mational Museum of the American Indian Act (20 US.C. 80
qetseq.);
(D) the Mative American Graves Protection and Repatriation Act (25 U.S.C. 3001 et
seq.};
(E} the National Historic Preservation Act (16 US.C. 470 et seq.);
(F) the Native Amencan Languages Act of 1992 (106 Star. 3434);
{G) the Amencan Indian, Alaskan MNative and Native Hawaiian
Culture and Arts Development Act (20 U.S.C. 4401 et seq.),
(H) the Job Training Parmership Act (29 LLS.C. 1501 et seq.), and
(I} the Older Americans Act of 1965 (42 U.5.C. 3001 et seq.); and

1



In the area of housing, the United States has recogmized and reaffirmed the political
relatonship with the natve Hawanan peoples U ougn.

(A)

{B)
(i}

(n)

i)

(¥

(E}
(F)

The enactment of the Hawaiian Homes Commission Act, 1920 (42 Stat. 108 et seq.),
which set aside approximately 200,000 acres of public lands that became known as
Hawanan Homes Lands i the Terntory of Hawaii that had been ceded to the United
States for homesteading by Mative Hawanans i order 1o rehabilitate landless and
dying people:

The enactment of the Act entitled “An Act to provide for the Admission of the State
of Hawan mto the Union,” approved March 18, 1959 (73 Stat 4)—

by ceding to the State of Hawaii tile 1o the public lands formerly held by the United
States, and mandating that those lands be held in public rrust, for the betterment of
the conditions of Mative Hawanans, as that term 15 defined in section 801(15) of the
Mative American Housing Assistance and Self-Determination Act of 1996, as added
by section 3 of this Act; and

by transferring what the United States consadered to be a trust responsibility for the
admimistration of Hawaiian Home lands 10 the Stale of Hawaii, but retaining the
authonty to enforce the trust, including the exclusive nght of the United States to
consent o any actions affecting the lands which comprise the corpus of the trust and
any amendments 1o the Hawaian Homes Commussion Act, 1920 (42 Siar. 180 et
seq.), enacted by the legislature of the State of Hawaii affecting the rights of
heneficiaries of the Act;

the authorzation of mortgage loans insured by the Federal Housing Administranon
for the purchase, construction, or refinancing of homes of Hawaian Home Lands
urder the Act of June 27, 1934 (commonly referred 1o as the “Nanonal Housing Act”
(42 Stat, 1246 et seq., chapter 847; 12 US.C., 1700 e seq.)):

authorizing Mative Hawaiian representation on the Nanonal Commission on
Amencan Indian, Alaska Native, and Mative Hawaitan Housing under Public Law
101-235;

the mclusion of Natve Hawanans i the Act commonly known as the “Natve
Amencan Veterans' Home Loan Equity Act of 1993, and

the enactment of the Hawamian Home Lands Recovery Act (109 Stal. 357; 48 US.C.
491, note prec.) which establishes a process for the conveyance of Federal lands to
the Department of Hawaiian Home Lands that are equivalent in value 1o lands
acquired by the United States from the Hawanan Home Lands inventory.”

{B)

Policies
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I. Background

Although there were numerous federal statutes which recogmze the indigenous Hawanan
peoples as ‘Mative American,’ the United States has fasled to include Hawanans in the
Federal policy which provides Indiens and Alaskans with a limited night of self-
determination.  Several federal commissions and bodies have called for the
acknowledgement of the political relanonship between the U5, and Kanaka Maoli, but no
congressional action has been taken. In December 1991, the Hawai Advisory Committee
to the United States Commussion on Civil Rights published a Report entitled Broken Trust,
This report documented the failure of the 1.5, to protect Hawaitan eivil rights for 73 years.
Seventy-nine years have now elapsed and Hawanan civil nghts continue to be violated
because of our peoples status as wards of the state. The Civil Faghts Commission made the
following finding 1n 135 report:

“Finding 2: Unlike other Mative Amencans, Hawaians have never received the privileges
of a political relationship with the United States, Yet Hawanans, whose former kingdom
was a member of the international community of nations and recognized by the Unned
States, have a compelling case for Federal recognition.

The lack of formal recogmition of Native Hawanans by the federal government has
resulted in their inability 1o secure controls of lands and natural resources, develop self-
governance mechanisms, emjoy ehigibility for Federal programs designed to assist Natve
Americans and other protected groups, and the denial of valuable legal nghts to sue for
discrimunation. This constitutes disparate treatment and must be remedied without delay.

Recommendation 2: Federal Recognition of Native Hawalians

The Congress should promptly enact legislanon enabling Native Hawanans to develop a
political relationship with the Federal Government comparable 1o that enjoyed by other native
peoples in the Nation. Such legislation would encourage the realization of sovereignty and self-
determination for Native Hawanans, a goal that this Advisory Commuttee strongly endorses.

The legislanon should also explicitly confer eligibility to Native Hawanan beneficianes for
participation 1n Federal programs designed to assist Mative Amencans, Alaska Natives, and other
protected groups who have suffered from hstonical discnminanon.

Mative Hawanans should receive the full protection of civil rights statutes and regulations
applicable to Native Amencans and other protected groups in the United States.”

The Above Recommendation of the Civil Rights Report has not been addressed to date.

On January 19, 1979, US Deputy Solicitor Frednck Ferguson issued an opimon for the
Western Regional Office of the US Commussion on Ciil Raghts which acknowledged that

]



101

the US had a “wrust” obligation 1o Natve Hawanans by virtue of the Hawaiian Homes Act
of 1920 and the Statehood Admissions Act.

Following the publication of the Civil Rights Report, Broken Trust, in [991, the US
Departrient of Imenor began to disclaim its trust obligation. On January 19, 1993, in the
waning hours of the Bush Adrmimstration, Deputy Solicitor Themas Sansonetti issued an
epinion overruling the Ferguson Opinon and finding that there was no trust obligation owed
to Hawanans by the US,

On November |5, 1993, nine (9) days before President Clinton signed Pub, L. 103-150, the
Federal Apology Law, Solicitor John Leshy issued a third opimen withdrawing both the

lmﬂﬂi 1991 ﬂﬂmm mmhmmmmmmm

Lﬁhr Opimnn is now in c'mr demg:tlon ul'lhe wrm:ummd Slmns fulr.d in Eli:_‘t.
Cayetano. Section ig herein.

As aresult of the above, Hawatians continue to suffer from civil nghts violations, poverty,
ill health and homelessness while their vast land and fiscal resources are mismanaged by the
State government.

[ Native T Native Hawailans

| Indians/Alaskan Natives |

| 1. Legal Status Under | Hawanans are wards of the

the LIS Domestic Palicy, state, There 18 no federal process to

Indian Nations have the nght | confer recognition on Ka Lahui

to create native nanons with | Hawan, Hawanans are excluded |

Junsdiction over lands and from the US Policy because of their

natural resources. race. |
2. Judicial Protection; Mative Hawanans cannot sue fo

Mative Amencan Indizns and | enforce the trust obliganans of the

Alaskan Natives have the nght | US or the State, Mesther the State or

1o sue State and the US o LIS has sued in thear behalf due to

enforce their property (trust) | conflet of imterest.

entitlements |
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3. Health: Indians and
Alaskan Matives received

There 15 no state or federal
health entitlements guaranteed for

health services through the Hawaiians, Congressional legislation
Indian Health Service (HIS). | is piecemeal and not guaranteed.

4. Housing: Indian Hawanans have the poorest
MNatons have housing housing conditions in the US based
authorities which receive on a 1996 Urban Institute Report (sce
significant federal funding and | Housing Problems and Needs of
have the power of an authonity | Mative Hawaiians, prepared for the
to construct housmg. US Department of Housing and

Urban Development, Sept.95),
Current federal legislanon enforces
wardship by providing benefits to the
State DHHL, an agency with an
extensive hstory of breach of trust
(see The Broken Trust, Hawai
Advisgry Commuttee to the LIS
Commussion on Civil Raghts,
Dec.1991),

5_ "
Mative Alaskan and Indian
children removed from thewr
homes are placed in cuitural
environments under the Indian
Child Welfare Act (ICWA)L
B
Opporfunity: Indians and
Alaskan natve governments
are allowed signaficant fax
benefits under the IRS Code.
In addition, these tribal
governments are allowed the
economc freedom to develop
their lands and resources.

Hawanan children removed
from dysfunctional hames are placed
n environments which are not
cultural, Hawanan children are
ex¢luded from the ICWA.

“Hawanans arc wards of the
state, do not have the authonity 1o
control or develop their resources,
The IRS Code provisions for other
Mative Amencans does not apply to
Hawaunans.

fc}

Rage v, Cayetang
The recent ruling of the US Supreme Court in the Rice v, Cavelgno case presents a senous
threat to Mative Hawanan benefits and to the Hawaian trusts, The ruling is the logical
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result of the falure of the United States 1o acknowledge and formally establish a *political®
relanonship with Native Hawanans.

It is significant that the brnef of the United Siates in the Rice Case, filed by Mr. Seth
Waxman is an important departure from past positions of the Department of Justice. Itis
also a departure from the posinon of The Solicitor's Office as stated by Mr. Leshy. The
United State"s brief formally acknowledged that a trust obligation does exist between the
115 and our peoples. Despate these important changes, the US Supreme Court's ruling was
against Hawanans. Only the US Congress can clanfy the political relatronship and through
passage of appropriate legislaton.

8 ..IJII' S iAWkl HES * b L L IR
“Self-determunation” 15 a term defined 1n the Intermational Covenant on Civil & Political
Rights (ICCPR). The ICCPR states:

“All peoples have the right to self-determination. By virtue of that nght they freely
determine their polincal status and freely pursue their economic, social and cultural
development.”

Self-determination 15 a human nght. Some legal rights are nghts that are recogmized as
national or state rights, some legal nghts are recognized as corporate nghts.  Self-
determination is not a nght of the state of Hawaii or the USA or corporation, but it 15 a nght
that belongs to human beings.

Self-determination 15 a collective nght. The international legal defimtion says that
“peoples™ have the nght of self-determunation. Individual people have individual nghts -
however, “peoples” rights go to collective groups of human beings, 17 we apply this to the
Hawanan situation this means that Hawarians as a group have the right to determine their
polincal status. Because of the overthrow of the Kingdom, Hawaiians lost our status as
citizens of the Hawaiian Mation. As the result of annexation and statehood, Hawaiians were
made 1o be wards or beneficianies of the State and the United States. 1f Hawaiians are to be
given their night of "self-determination”™ as part of the Reconciliation process under the
Apology Law, then there must be a process which empowers Hawanans to determine thewr
political status.

To summanze, *Self-determination™ is & collective human right which Hawaiians exercise
through a process which allows them first to choose thewr political status, and then to use
their political status to “freely pursue their economic, social and cultural development.™
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Conclusion

5. 2899 i3 a measure which the Hawaii Advisory Committee to the US Commission on Crvil
Rights called for in 1991. It 15 comective legislanon which provides for increased
participation of the Hawaiian peoples in their own economic, social and cultural
development. It initiates and is part of the larger effort for Reconciliation which the
Apology Law calls for and which the Hawaiian peoples indicated they are prepared to
address:
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August 30, 2000

TO: US Senate Commitiee on Indian Affairs
US Senator Ben Mighthorse Campbell
US Senate Committee on Resources

FROM: Mililam B. Trask, Trusiee-At-Large
OHfice of Hawanan AfTars

Aloha Senators and Commitise Members:

Afler considerable discussion with the Community Working Group and after
consulting with Hawaiians on all islands, 1 am submitting the following amendments to the
Bill. Most of these comments murror the testimony of Ms Beadie Dawson who is also a
Working Group member.

AMENDMENTS TO 5. 285% AND H.R.4904

Sec. | FINDINGS.
Comment for Sec. 1(2), Findings:

The United States Constitution both explicitly and implicitly gives Congress plenary
power over the indigenous peoples of the United States and the Court has never questioned
that authority, This Act ahgns Native Hawaiians with the other indigenous peoples of the
United States amd must be amended o expressly bring Native Hawaiians under the
constitutional provisions of Art. I, Sec.8 (Commerce Clause), Art, I1, Sec. 2, C L 2 (Treaty
Clase) and Art I, Sec2 and [XV Am, Sec.? (Indian Tax Clause) to enable Mative
Hawaiians to receive the same benefits and protections acconded to Indian tribes and Alaska
natives. However, there is no need to perpetuate the error made by Columbus® who called
the natyve in Amenca “Indians,” when a simple explanatson will retire the word “Indians™
and properly equate it W0 indigenous, native people of the land, Labels such as “tribes™ and
“Indians”™ are patently offensive to many Natve Hawaiians, Thus Section 11(2) should be
amended because “tnbes”™ and “Indians™ do not describe who we are or our traditonal form
of government:

Sec. 1(2) Mative Hawatians are the indigenous, native people of the Hawaiian

archipelago which became a part of the United States™

"Thhm'tndm"wuhqphdhMuﬂdmwpuﬂ-ﬂk}&wwMHmdmﬁmw
thai he had found a e route io Infia  The term has been understood ever ssce 1o reder 1o the indsgesaus people who
whatwted the New World before the srroval of the firs Eurep » aemilted thrsaghoun) Brief Tor the Ussed
Stabon, Seth P Waxman, Sohosor General, Rice v Caveisag
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Comment for Sec. 1, Findings:

Because the history of Hawan 15 cnbieal to this Al wad "o cs. cu sew Amenicans (read also
Members of Congress) know or understand the actual facts about the desecration of the independent
Kmngdom of Hawaii and its people, the Findings Section should commence with twenty-five relevam
recitale from the Apelogy Joint Resolution, In addition, the Findings Section needs to be amended 1o
acknowledge that at the time of the overthrow, the Kingdom of Hawaii had twenty treaties with other
foreign nations in addition to five existing treattes with the United States, and it had ninety-one
consulates throughout the world.

Comment for See. 1(5), Findings.

This subsection is inaccurate and musleading. It must be amended to state that the Hawaian
Homes Commission Act was enacted for the express purposs of rehabilitating certain Mative
Hawmians back onto the land. (HHCA was never intended to establish a “homeland™ for the native
peoples of Hawaii.)

NEW SECTION RELATING TO 5f TRUST:
Comments to Sec. WSN6NTHEY

These sections create the false impression that the DHHL trust is the *homeland’ for Hawaiians
and that there are only 18,000 natives who want 1o live on the homelands, This is the Democratic
Party's proposal which has repeatedly surfaced. It has also been supported in Washington by the
Pacific Amencan Foundation. The Democrats want to get nd of the DHHL problem and give the deb
the 200,000 acres of marginal land to Hawaitans while retaining the vast wealth of the Ceded Lands
{50) Trust for themselves. The only 5(f) lands for the Hawmian peoples will be the 32, 000 acres of
bombed out Kahoolawe lsland.

These sections are included for political purposes.

Section 1{6)THE) should be deleted.

Sec 2. DEFINITIONS:
Comment for Sec. 2(2), Aduli Members:
Section 2(2) should be amended to eliminate any reference to either the Secretary of Interior or
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the Federal Register. (See amendments recommended for Section 7, supra)

Sec.d. UNITED STATES POLICY:
Comment for Sec. 3(1) United States Policy.

It 15 entical in the prevention or successful resolution 1o future legal challenges that this Section
be amended to establish that the provisions of Aruicle 1, Section 8, (Indian Commerce Clause) and
Article 11, Section 2, (Treaty Clauss) and Article 1, Section 2 and XIV Amendment, Section 2 ([ndian
Tax Clause) of the United States Constitution apply to the Native Hawuian peoples.

Comment for Sec. 3{4){A) United States Policy:

Mative Howailans have histoncally enpoyed many years of sutonomy in thewr mternal and
external affairs,. Native Hawaiians may wish 1o do so again, particularly in the areas of irade,
commerce and exchanges and promotions of culture. A npew section 3{4) D should be added
referencing the peoples” right to become economically self-sufficient through trade and commerce.

Sec. 4 UNITED STATES OFFICE FOR NATIVE HAWAIIAN AFFAIRS:
Comment for Sec. 4, United States Office for Mative Hawaiian AfTairs:

The Mative Hawaiian Commumty Working Group has previously requested that the role and
authority of the Secretary and the Department of Interior be substantially reduced and that elected
Hawatians assume as much of the oversight as possible,

Sec. 7. PROCESS:
Comment for Sec. 7, Process.

Many in the Working Group found that the role and awthonity of the Secretary in the Process
Section was overbearing and unnecessary, particularly since we were aware of the recent revelation of
mismanagement and the loss of $2.4 bullion of Indian Trust funds by the Secretary and the Department
of Intertor. Cobell v Babbitt, The entire Section 7 should be amended so that the role and authonty of
the Intertor is substantially reduced. Native Hawaiians can cerufy their Roll and their Elections
through the utilization of swom staternents and oversight of the Commission in an expanded role. 1fa
legal requirement for the Secretary's oversight exists for Indian Tribes and Alaska MNatives, Mative
Hawaiians should be exempted from it. MNative Hawaiians are “People,” not a group of multiple tribes.
The entire Process Section should be simplified.

Comment for Sec. J{a}2) A, Commission;

This Section should be amended so that Commission members are glegted by Native Hawailans
and thesr roles and authontly expanded. All Commissioners should be Native Hawasian and the mumber
of Commissioners should be expanded to include perhaps sixtcen representatives, two ecach from
Hawaii, Maui, Molokai, Lanai, Kaua and Niihau and four from O"ahu,

Comment for Sec. T(ai2) B, Certification.

This section should be amended to permit Native Hawaians o self-qualify themselves on the
Roll by swom statements. The Commission would review and cerafy the Roll prior to clection of the
Interim Governing Council. The Secretary could thereafter approve the Roll,
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Sec. (aK3): Notification:  delete

Sec T(a)}4) Publication: delete

Sec T(aX5) Effect of Publication: delete

Sec. Ta)6) Deadline for Petitions: delete

See. Ta)7)x  Centification of Addinonal Mative Hawaitans on the Roll:  delete
Substitute: “Additional Native Hawaiians may timely apply 1o the Commission for inclusion on
the Rall”

Sec. T(ap8): Heanng: delete

Sec, TaW®): Judicial Review: delete

Sec. Ta¥10). Publication of Final Roll: deleie

Sec. T(a)(11): Effect of Publication: delete

Sec. 7(bMINA): Organization of the Native Hawaiian Intenm Governing Council:
Amend to organize meetings under supervision of the Commussion.

Sec. TbMINBY Election: Amend 1o have elections of Interim Council supervised by Commission

Sec. 7(bMINCYE Approval: Amend to have the election of the Intenm Council supervised by the
Commission.

Sec. T(b}2): Powers: Mo changes.

Sec. T(b}3): Duties: No changes.

Sec. HbW4KA): Elections: Amend to have the Commission supervise elechions fo ratify organic
documents,

Sec. H(bW4HC): Further Elections: Amend to have second or further elections to ratify revised

Sec. MeXl)y Organization of the Mative Hawaiian Governing Body: No changes

Sec. NeM2)y Ratification: Amend to have ratification of organic documents approved by the

Sec. (el  Election of Governing Officers: Amend 1o have election of governing officers

ised by the Commission.
Sec. MeW7)  Additional Rights and Powers: Amend to add Enumerated Powers.
See, Tel: Incorporation: Delete

Sec. 8. APPROPRIATIONS:
Comment for Sec. B Appropriations:

Amend 1o require substantial funding for the educanon of Mative Hawaians prior to all
elections with references to this Bi'l and the Process and for funding the Commission to fulfifl its tasks.

Sec. 11, REGULATIONS:
Comment for Sec. 11 Regulations: Delete

Amend to substitute: “The Commission is authorized to make such rules and regulations as
necessary 1o carry oul the provisions of this Act.”
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KANAKA MAOLI TRIBUNAL KOMIKE

3333 ia'ohinanl Drive * Honolulu, Hewal] 96817 = Tel (B0R)S95-66% 1 = Fax (ROR)595-01 56
e-mail: alohaman@ava net

September 13, 2000

Homorahis Sen. Ben Nighthorse Campbell, Chalrman
U5 Senate Committes an [ndian Adfairs

38 Hart Senate Oifics Building, Washington, DC 20510
PH 032) 224-5852, FX (207) 2245429

Dear Mr, Chalrman:

We of the Kanaka Macli Tribunal Kémike strongly oppose 5. 289%: To express the policy of
Congress regarding the Lnited States’ relationship with Native Hywaiiers, and for other
Jirpoke,

Whils somne Kinaks MacH (Indigenous Hawaiians) may suppost this measure introduced by
Sem. Danbel Alaks and Sen. Dandel Incuye of your Comerittes on fuly 20, 2000, such
advocates are mainly goverrument officials or those sssociated with US Federal programs.
Substantial numbers of others who oppose this bill are largely tare-roots Kinaks Maoli who
hawve had to make special efforts to inform themsehven about the bill and s grave
mplications, as described below. Mevertheles, most Klinaka Maoli, unfortunately, remain
uninforened on this crodal legislstion,

Opposktion to Sen. Akaka's initiative was already forcefully evident during the Decemiber
1999 "Reconcliation” Hearings, six years after the 1993 US Apology Resclution in our
bomeland on six major islands of Ka Pac'Sina (The Hawallan Archipelago). This opposition
was mainly because the terms of “recopcilistion” for the US's rols in the 1853 mking of our
government and lands were imposed by US government officials. The hearings, arenged
by Sen. Alaka and conducted by US Interior Department's Mr. John Berry and US Justice
Departeront’s Mr. Mark Van Norman, were video-taped. We urge you to view these
widleotapes.

Such cverwhelming resistance amnong cur Kinaks Maoll people who testified was
intensified during the recent August 28 to September 1, 2000 hearings on 5. 2899 and
companion H.E. 4904 in Honolulu when hearings scheduled on our neighbor islands were
cancelled. The videotaped replays refute government officials’ and communications media
reports of witnesses' majority support for the companion bills.

In spite of statements by Senators Akaka and Incuye that this legislation "has been
dirveloped by Native Hawalisns for Native Hawalians following extensive consultation with
the Nattve Hawsllan comemanlly,” the evidence is otherwise. The bills were drafied and
redirafted in Washington, not in Ka Pac'sina, befors their formal introductionin both houses
of Congmess om July 20,

Meither drafts nor the bills and ameoded bills have been distributed in our major sland
- ities fox discusclion and input
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Page 2

On September 9, elght days after the Honolulu hearings, the Homolulu Advertiser newspaper
reported that as & result of the hearings, 5. 2899 was being "substantially amended” for a
hearing by your Committes in Washington, originally scheduled for September 13.

In spite of our requests to all Hawai'i Congress members' offices and the press, we were not
able to procure & copy of the amended bill to be hesrd by your Commnittes until early this
morning. September 13, on the eve of your Commmittes's scheduled hearings in Washinghon.

We consider this confirming evidencs that the nesh end predetermined content of this
‘Washington legislation conceming our Kanaka Maoli political status, without the -
Imowledge of, nor input and fBnal comsent by, most of our Kanaks Maoli people, o be in
itseli & gruve viclation of cur Kanaka Maoli inherent sovereignty and right to self-
derturrrination.

Senators Akaka and Incuye may feel that they are protecting curment US Federal Kanaks
Maoli prograses from being ruled "race-based” by proposing in 5. 2899 US recognition of &
government-to-govermenent trust relationship via a Mative Hawaiian Governing Body under
the US Interiof Secretary and a Native Hawabian Commission sppointed by the US Congress
to certify as “Native Hawnilan™ descendants of sberiginal people who resided in our islande
on or before January 1, 1893,

Herwever, the creation of such & Federal wardship. similar to that of American Indisss snd
Alsaka Natives, i instinctively repulsive to us Kiinaka Macli. For we are well sware that
have disappeared, such as in current scandals under investigation: and their health,
education, social and economic disparities have persisted or worsened.

Senators Akaka's and Senator Incuye's urgency in pushing 5. 2599 seems to based on the
beliet that 5. 2899 has a better chanoe of passage while President William Clinton is in office.

But we Kanaks Maoli people do not want to be manipulated by "party politics.”

Senators Akaks and Inouye also appear to have ignored Hawai'i Representative Patsy
Mink's September 1. 2000 plea that since the Kanaks Maoli people appear to be divided on
the isscie, the US Congrens should rst abids by the Kanaks Macli people's will through &
referendum. Only i a Kanaka Musoli majority spproves in advance, Representative Mink
says, should the US Congress procesd with recognition of s Native Hawallan Coverning
gy.mmmﬂmmuhmwmmmm.mwm

For the foregoing reascns, we call upon you, br, Chairman, and other members of your
Senute [ndian Affairs Committer to reject 5. 2899,
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