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S. 59—REGULATORY RIGHT-TO-KNOW ACT OF
1999 AND CONGRESSIONAL OFFICE OF REG-
ULATORY ANALYSIS LEGISLATION

THURSDAY, APRIL 22, 1999

U.S. SENATE,
COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 10:51 a.m., in room
SD-342, Dirksen Senate Office Building, Hon. Fred Thompson,
Chairman of the Committee, presiding.

Present: Senator Thompson.

OPENING STATEMENT OF CHAIRMAN THOMPSON

Chairman THOMPSON. Let us get started. I appreciate your pa-
tience this morning. Last night, the leadership asked some of us to
come together this morning for a little while, so we are running a
little late this morning and I appreciate our first two gentlemen
here agreeing to consolidate our panel. Maybe it will save a little
bit of time.

We are considering two bills today to increase the accountability
and transparency of the Federal regulatory process, the Regulatory
Right-To-Know Act and a proposal for a Congressional Office of
Regulatory Analysis Act. On January 19, I introduced the Regu-
latory Right-To-Know Act, S. 59, with Senator John Breaux, Sen-
ator Ted Stevens, and Senator Trent Lott. I am pleased that Sen-
ators Voinovich, Landrieu, Bond, Robb, and Hutchinson have
joined us as cosponsors.

S. 59 would require the Office of Management and Budget to
submit to Congress an annual report on the costs and benefits of
regulatory programs. Its purpose is to, first, promote the public’s
right to know the costs and benefits of regulation; second, increase
the government’s accountability; and third, to improve the quality
of Federal regulatory programs and rules.

S. 59 continues the efforts of my predecessors on this Committee.
Regulatory accounting was part of the Roth-Glenn regulatory re-
form bill unanimously reported by the Committee in 1995, when
Senator Roth was our Chairman. In 1996, when Ted Stevens be-
came our Chairman, his 1-year regulatory accounting amendment
on the Omnibus Appropriations Act passed unanimously. Senator
Roth, as well as Senators Glenn and Levin, supported the Stevens
amendment. I supported Senator Stevens’ efforts when it was en-
acted again in 1997.
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Last year, I sponsored a similar measure, which was cosponsored
by Senators Lott, Breaux, Robb, and Shelby. It passed unanimously
and OMB will submit its third regulatory accounting report in Jan-
uary of 2000.

There also is a broad bipartisan coalition in the House that sup-
ports regulatory accounting, and in March, they introduced a more
detailed regulatory accounting bill with 17 Democrats and 14 Re-
publican cosponsors.

S. 59 will continue the requirement that OMB report to Congress
on the costs and benefits of regulatory programs. This legislation
also adds the previous initiatives in several different respects.

I believe the public has the right to know the benefits and costs
of regulatory programs. By any measure, regulation is a major part
of the government’s business, costing hundreds of billions of dollars
each year. Sensible regulatory programs also provide important
benefits to the public and ones that they expect and deserve. The
government has an obligation to think carefully about regulatory
priorities, but we are just breaking ground now on how to do that.
I believe that giving the public the opportunity to look over the
government’s shoulder, in effect, will help improve the quality as
well as accountability of regulatory programs.

The second issue the Committee will consider today is a proposal
for a Congressional Office of Regulatory Analysis, known as CORA.
Last Congress, Senators Shelby and Bond introduced S. 1675, to
establish such a Congressional office. I want to work with them to
refine this concept, and testimony today on S. 1675 can help us do
that.

I think the CORA bill is about accountability. Congress has a re-
sponsibility to ensure that the laws it passes are implemented ef-
fectively, efficiently, and fairly by the Executive Branch. To ensure
that, we need accurate and reliable information.

S. 1675 would create a Congressional Office of Regulatory Anal-
ysis to provide Congress an independent analysis of the costs and
benefits of agency rules. It would help us understand the logic of
agency regulatory analysis and regulatory outcome. It would help
us to understand whether agencies are issuing regulations that fol-
low the intent of the law.

S. 1675 also contains a provision for CORA to report on the costs
and benefits of Federal regulations so that in that respect, S. 1675
overlaps with S. 59. S. 1675 also would transfer to CORA certain
functions now assigned to the General Accounting Office and the
Congressional Budget Office under the Congressional Review Act of
1995. This includes the requirement that GAO produce a checklist
for major rules showing whether the agency complied with current
procedural requirements, such as Executive Order 12866, the Reg-
ulatory Flexibility Act, and the Unfunded Mandates Act.

We have an excellent group of witnesses here today. We will hear
from the administration, a State Senator, a small business owner,
scholars, and a public interest group member and I look forward
to hearing their testimony.

The full text of everyone’s prepared statements that you might
have will be entered into the record, so I would ask that you sum-
marize your testimony, if you would.
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I would like to recognize the first panel of witnesses. We are
pleased to have with us today Don Arbuckle, the Acting Adminis-
trator of the Office of Information and Regulatory Affairs of the Of-
fice of Management and Budget. He will be followed by the Hon.
Steve Saland, a State Senator from New York and is here rep-
resenting the National Conference of State Legislatures.

Mr. Arbuckle, would you like to begin, please.

TESTIMONY OF DONALD R. ARBUCKLE,! ACTING ADMINIS-
TRATOR, OFFICE OF INFORMATION AND REGULATORY AF-
FAIRS, OFFICE OF MANAGEMENT AND BUDGET

Mr. ARBUCKLE. I would be happy to. Good morning, Mr. Chair-
man. It is a pleasure to be here. Thank you very much for permit-
ting me to come up and testify on this legislation.

You invited us to testify on the Regulatory Right-To-Know Act of
1999, S. 59, and the Congressional Office of Regulatory Analysis
Act, which as you point out was S. 1675 in the previous Congress.
In addition, given recent Subcommittee action in the House on H.R.
1074, the counterpart to your bill, I hope that the Committee will
consider it appropriate for me to at least mention this bill, as well.

Both the Committee and the administration have a common in-
terest in making sure that government regulation is thoughtful and
carefully analyzed before it is promulgated. At OIRA, we take this
mission seriously. Every day, we are in discussion with agencies
throughout the government probing the justifications and analyses
behind their proposals.

For each of the past 2 years, we have summarized for the Con-
gress and the public what is known about the costs and benefits
of government regulation. We have done so under an appropria-
tions rider that the administration supported providing for such an
annual report. We believe that these reports have helped both to
improve the quality of regulatory analysis and to make clear that
we still have much more to do.

S. 59 would make permanent what Congress has passed as rid-
ers each of the past 3 years. Unfortunately, it would do so in ways
that we think could delay or impede the process of improving regu-
lation rather than advancing it. Make no mistake, we strongly sup-
port the general purposes of this legislation. It is our daily work.
But with the Committee’s permission, I would like to summarize
very briefly why we hope the Committee, if it chooses to put this
requirement into permanent legislation, will do so in a way that
follows more closely the model Congress has already adopted in the
riders.

First, both S. 59 and H.R. 1074, by requiring extensive proce-
dures and detailed cost-benefit analyses of each government pro-
gram and even program element, would, we believe, divert atten-
tion and resources from our current focus, which is making certain
that agency decisions make sense. Some of the requirements of
these bills are beyond the abilities and resources of the agencies
who perform these analyses and of OMB. Some are beyond the cur-
rent consensus in academia.

1The prepared statement of Mr. Arbuckle appears in the Appendix on page 55.
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Second, the requirement of the bills that OIRA and OMB make
policy recommendations concerning elimination and reform of gov-
ernment programs appears not to recognize or at least to minimize
the fact that such proposals are already developed by the Presi-
dent’s existing policy making procedures. The administration has a
long record of suggesting changes in regulatory policies and proce-
dures when appropriate, for example, in the Safe Drinking Water
Act amendments, Food and Drug Administration modernization,
and Food Quality Protection Act. All of these required extensive
work throughout the Executive Branch and throughout the Con-
gress. We are concerned about the creation of a separate and addi-
tional policy process as part of this report.

In general, then, we are concerned that the new requirements of
S. 59 and/or H.R. 1074 reflect a belief that there is more informa-
tion available than is the case, that this information can be pro-
duced by agencies or by OMB without significant diversion of re-
sources, and that other responsibilities for OIRA can still be met.
We are concerned that the new provisions will create unreasonable
expectations which, in turn, will hinder rather than help resolve
the many methodological and data collection difficulties inherent in
this task.

Before completing my testimony, let me comment briefly on the
Congressional Office of Regulatory Analysis Act, S. 1675. As is the
tradition, the administration defers to Congress on matters of in-
ternal organization of the Legislative Branch. However, we believe
it is important to clarify that we believe no Congressional office
should be involved in the Executive Branch’s development of new
regulations prior to their formal publication.

Legislation which would directly involve Congress during the de-
velopment of regulations would undermine the candid exchange of
views within the Executive Branch and could jeopardize the careful
rulemaking process established through the Administrative Proce-
dure Act over the past 50 years. Congress has established a work-
able regulatory review process in which it oversees Executive
Branch regulatory decisions after those decisions are made in ac-
cordance with established statutory administrative procedures and
we believe that this process should be maintained.

That concludes my testimony, Mr. Chairman. Thank you, and I
g)ok forward to the opportunity to address any questions you may

ave.

Chairman THOMPSON. Thank you very much. Senator Saland.

TESTIMONY OF HON. STEVE SALAND,! STATE SENATOR, NEW
YORK, ON BEHALF OF THE NATIONAL CONFERENCE OF
STATE LEGISLATURES

Mr. SALAND. Thank you, Mr. Chairman. Mr. Chairman, I am
Senator Steve Saland, and as you noted earlier, a member of the
New York State Senate, where I chair the Senate Children and
Families Committee. I appear before you today on behalf of the Na-
tional Conference of State Legislatures and the other six organiza-
tsions of State and local elected officials that comprise the Big

even.

1The prepared statement of Mr. Saland appears in the Appendix on page 63.



5

NCSL and the other Big Seven organizations support S. 59, the
Regulatory Right-To-Know Act of 1999. You have my testimony in
support of the legislation before you. I will summarize some of the
key points raised in the testimony and address your request of
commenting on related legislation that would establish a Congres-
sional Office of Regulatory Affairs.

For several years, NCSL has raised concerns about developments
in the relations between the Federal and State Governments. A
decade ago, State legislators were alarmed about unfunded Federal
mandates. We worked hard with Members of this Committee and
others in Congress to pass the Unfunded Mandates Reform Act.
Our more recent concerns focus on preemption of State and local
authority by the Federal Government and on the Federal regu-
latory process. We believe the combination of unfunded mandates,
preemption, and an archaic regulatory process curtail innovation
and responsiveness of State and local officials.

NCSL views the Regulatory Right-To-Know Act as part of a
package of reforms that, when passed, will largely alleviate the
problems we have identified with preemption and the regulatory
process. This Congress held a hearing yesterday on the Regulatory
Improvement Act, S. 746, that represents yet another part of this
package. We look forward to working with you on the Federal Fi-
nancial Assistance Management Act and ultimately on the bill that
would help constrain the propensity of Congress to preempt State
and local prerogatives.

The Regulatory Right-To-Know Act contains four important ele-
ments. The annual accounting statement will offer the power of in-
formation to State, local, and Federal officials concerned with the
impact of agency decisions on State and local governments. It will
give Congress an indispensable oversight tool to determine whether
agencies have exceeded their statutory authority when promul-
gating rules.

The cost-benefit analyses required by S. 59 will make agency offi-
cials more accountable for the programs they are implementing.
They give the public a much better sense of how much funding it
takes to provide particular benefits.

The third element of S. 59 calls for the recommendations regard-
ing inefficient or ineffective programs or program rules. This, we
believe, will streamline the regulatory process and ease the cause
of considerable tension and frustration for State and local officials.

Finally, we are supportive of the bill’s notice and comment provi-
sion. This element makes the accounting report a dynamic docu-
ment, giving State and local officials a chance to highlight their
most pressing concerns about proposed Federal actions.

The National Conference of State Legislatures also believes that
S. 59 could be strengthened by adding the objectives of S. 1675
from the 105th Congress. That legislation would create a Congres-
sional Office of Regulatory Affairs. This would fall somewhat into
line with the practices that State legislatures have adopted in
order to enhance regulatory oversight.

The chart attached to my testimony gives you a general sum-
mary of some of the actions States have taken to enhance regu-
latory oversight. I believe you will see that we practice what we
preach. Over the past 20 years, legislatures have significantly
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broadened their program evaluation, rule review, program account-
ability, and fiscal analysis activities. Cost-benefit analyses and risk
assessments are becoming more frequently used devices for pro-
gram implementation.

There are a variety of approaches to be found among States.
They range from advisory committees, such as in New York, to
committees with veto power, as in Ohio, or both approval and veto
power, as in Connecticut, or suspension authority, as is found in
Illinois.

Each step we take together on the federalism front, whether the
Unfunded Mandates Reform Act, curtailing preemption, or making
the regulatory process more accountable, is a step toward strength-
ening the intergovernmental partnership and its responsiveness
and credibility. It is not an abstract exercise. Rather, it is a critical
element in assuring the public’s confidence in our Federal system
so finely crafted by our Founding Fathers.

I look forward to working with you in passing S. 59 and the other
components of our federalism agenda. Thank you for this oppor-
tunity to appear before you today, and I will be glad to respond to
your questions, Mr. Chairman.

Chairman THOMPSON. Thank you very much. I appreciate your
being with us here today and giving us additional insight as to how
it works at the State level.

Senator, I would ask you first, how does creating a Regulatory
Right-To-Know Act and a Congressional Office of Regulatory Anal-
ysis fit with what State legislatures are already doing in the world
of regulatory oversight? You mentioned that briefly, some of them.
Could you elaborate on that a little bit and give us a little bit bet-
ter feel as to how? It sounds like the States may be a little bit ad-
vanced of where we are in some respects.

Mr. SALAND. Certainly. Thank you, Mr. Chairman. As you have
heard, I am sure, the States, according to one of our great Supreme
Court justices, often are viewed as the laboratories, and certainly
your home State is probably the granddaddy of regulatory reform
and many of the States are indebted to the particular reforms that
Tennessee has led the way on.

Let me talk generally about the spectrum, if you will, Mr. Chair-
man. We in New York, as I mentioned in my testimony, are more
in the nature of an advisory system whereby we have a bipartisan
regulatory commission. We call it an ARRC, our Administrative
Regulations Review Commission. They review regulations and
make recommendations. They also are responsible for really initi-
ating reform legislation with respect to regulations.

The system works pretty well. We have found that, in speaking
with the Commission staff, they are satisfied that the administra-
tion is generally responsive to those things that they highlight.

There are, however, other States that certainly are far more
proactive, States such as I mentioned in my testimony, like the
State of Connecticut. In Connecticut, they have the right to both,
in effect, approve or disapprove of regulations. There are certain
time periods within which they must act. The State of Illinois basi-
cally has the ability to suspend a rule for 180 days, within which
time there must be review of that rule and, in effect, the tendering
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of a replacement or an effort to deal with the issues raised by the
legislature.

Chairman THOMPSON. At what stage do they come in? At what
stage do they make that review, at what stage in the regulatory
process?

Mr. SALAND. In some instances, they address existing rules, and
in some instances, it is the ability to be part of the rule preparation
process. One of the things that has occurred in many of our States
is that we have seen, certainly over the course of the past 2 dec-
ades, a much more proactive response, both at the executive level
and at the legislative level. We have found, and here, if I may cite
my experience in New York, where our Governor, Governor Pataki,
very proactively when he took office handed the reins over to the
person who is currently his budget director, Bob King, a former
State legislator. He and his staff went about very actively review-
ing existing regulations and weeding out where, in fact, there was
duplication, where, in fact, there was a cost-benefit relationship
that bore no relationship to reality.

The long and the short of it, Mr. Chairman, is that in the entire
spectrum, we have some 41 out of 50 States that engage in regu-
latory oversight. In that entire spectrum, there is little or nothing
that you could not find by way of example of paths to travel down
as you explore the interaction of legislative activity and the rule-
making process.

I certainly think I could speak for the NCSL in saying, to the ex-
tent that you would like us to do so, we would be more than happy
to share with you our experiences. I have attached to my testi-
mony, in effect, a compendium of what those 41 States do, and
also, although it is not attached to my testimony, the five States
which I referred to by way of example, we can attach for your edifi-
cation the particulars of how those States handle regulatory over-
sight.

Chairman THOMPSON. I appreciate that very much. I sure would.

Mr. Arbuckle, are you familiar with what is going on in the
States generally in this regard?

Mr. ARBUCKLE. Well, we are familiar with a lot of the efforts. I
cannot say that I have the depth of knowledge that Senator Saland
has about this. We have tried very hard to reach out to States to
make sure that there is this coordination that he talked about. As
you can imagine, it is a huge endeavor. There are a lot of issues
that have to be worked and that have different effects on different
States, but we are definitely trying to do that and coordinate.

Chairman THOMPSON. I think this is a classic example of the lab-
oratories that you are talking about, where, clearly, we are moving
into somewhat unchartered territory here and no one has the pre-
cise answer as to, for example, when the legislative body should be
involved in the process. I would certainly be interested in knowing
what the experimentation has been at the State level.

Mr. Arbuckle, I understand that is one of your primary concerns
with the CORA legislation as it has developed. I think what has
happened is that as the legislation has developed, the legislative
body has become more involved earlier in the process, at perhaps
the notice of proposed rulemaking stage. You are suggesting that
that is too much, too early, and that we should wait until when?
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Mr. ARBUCKLE. Let me clarify that a little bit, Mr. Chairman.
There are a lot of stages in a rulemaking process that takes place
sometimes over a long period of time. The two most formal stages
established by the Administrative Procedure Act are the publica-
tion of a notice of proposed rulemaking for public comment and
then, following that, an analysis of the comments, and the publica-
tion of a final rule.

I think it would be perfectly appropriate for the Congress to be
concerned and involved and interested in rulemaking as it develops
at those two stages. The concerns that we have involved our ability
to carry out the intra-Executive Branch process of deciding and
analyzing what the regulation should do, without at that point hav-
ing an intersection with the Congressional interests that have pro-
vided the statutory duties that we are acting off of.

Chairman THOMPSON. It sounds like you are saying two different
things, or saying both ways. On the one hand, that it would be ap-
propriate for there to be some Congressional involvement early on
in the process, perhaps at the proposed rulemaking stage, but on
the other hand, you would really rather not have them there. If
there is a role at that stage, what would be, in your view, an appro-
priate role where it would not interfere? And you might, if you
want to, get into a little bit of the detail of the nuts and bolts as
to exactly how this works, perhaps, and some practical difficulties
you see with it.

But if there is a proper role for Congress early on—and, of
course, you understand the Congressional interest. We talk about
under CRA, vetoing regulation and all of that. We can talk about
how that has worked. I do not know that anything has been af-
fected by the passage of that law.

Mr. ARBUCKLE. Yes.

Chairman THOMPSON. So now we are looking and seeing whether
or not it would make sense to maybe get involved, have some tech-
nical expertise, just like CBO for budget matters, have some tech-
nical expertise for regulatory matters to get involved earlier in the
process, not in order to disrupt or to kill, but in order to have some
input in order that we might come out with better rules. So if there
is an appropriate role at that first stage, what do you think that
would be?

Mr. ARBUCKLE. First of all, let me say that, as you indicated, this
is a groundbreaking type of conversation about changing the proce-
dures that have been in place for a long, long time. We have had
the same discussions within the Executive Branch about where the
appropriate entry for an oversight body like OMB should be in the
rulemaking process, a process established by law and covered by
legal requirements.

Similar difficulties would arise, I think, across the two branches
of government arising from Congressional interaction at the pre-
decisional stage, a point at which agencies are trying to decide
what exactly it is, they want to do, say, for a proposal. Once that
decision making process took place, however, it seems to me it
would be both appropriate and particularly useful to have the Con-
gressional interests that produced the statutes involved in com-
menting on the rule and helping fashion the rule that would be de-
veloped through the comment process.
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Chairman THOMPSON. That does not sound like much of a role
in the first stage, though, at the proposed rulemaking stage. Do
you think the analogy to the OMB and the budget process is a good
one? I am not sure I understand exactly when they come into this,
and I understand that is not part of your primary responsibility,
but it just occurred to me. You mentioned OMB. Perhaps we could
take a look at that and see what they are doing, how that has
worked in terms of what they do and when they do it.

Mr. ARBUCKLE. Yes. Well, there, of course, is a long-established
relationship between OMB and CBO in the creation of——

Chairman THOMPSON. I meant CBO, I am sorry.

Mr. ARBUCKLE. Yes, in the creation of the President’s budget,
which eventually leads to legislation that is passed by the Congress
where the decision making is made final. It is a little bit different
in the regulatory process in that the grant of Congressional author-
ity has already been made and it is the Executive Branch’s job,
then, to fulfill that. That is why we are having a little difficulty
here in deciding when further involvement by the Congress would
be appropriate.

Chairman THOMPSON. We have had reports, as you pointed out,
the last 3 years.

Mr. ARBUCKLE. I think 2 years, actually.

Chairman THOMPSON. Two years?

Mr. ARBUCKLE. And then we have a third one that will be due,
Mr. Chairman, this February.

Chairman THOMPSON. What is it primarily—you kind of ticked it
off, but what is the primary problem you see? I get the impression
that you feel that it has worked pretty well and you have been able
to do for those 2 years, and I assume the third, what has been
asked of you. What is the primary problem as you see this legisla-
tion that our additional request would put on you?

Mr. ARBUCKLE. First of all, let me say again that we think that
the reports that have come out of the appropriations rider have
been extremely useful in providing you and the Congress and the
public with a basic overview of all the regulatory activity that is
going on in the Executive Branch.

The problem, as we see it, with S. 59 and S. 1074 is the accumu-
lative level of detail. The Stevens Amendment that you originally
referred to was approximately a dozen lines long, 17, something
like that. The current amendment, the current rider that we will
be operating off of expands that out, has a little bit more detail in
it, and is more like 30 lines. Then this legislation is again quad-
ruple that, and so on. It is that accumulation of detail more than
any specific detail itself that causes us difficulty and makes us
worry, particularly in a small office like ours with many respon-
sibilities, about the resources we have available to meet these re-
quirements.

Chairman THOMPSON. I noticed here, if I have it correctly, that
under the Stevens Amendment, it required estimate of the total an-
nual costs and benefits of programs, including rules and paper-
work, in the aggregate, first of all. No problem there, right? I
mean, that is part of your requirement now?

Mr. ARBUCKLE. Yes. We have done that.

Chairman THOMPSON. And by major rule?
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Mr. ARBUCKLE. And we have done that by major rule for a lim-
ited time period.

Chairman THOMPSON. All right. I think what we add here is by
agency and agency program and program element.

Mr. ARBUCKLE. Yes.
| Cgairman THOMPSON. And that is where you begin to get a prob-
em?

Mr. ARBUCKLE. Yes. That is correct.

Chairman THOMPSON. Is it because the information is not avail-
able or because it would take too much time with your limited re-
s(cl)urces, or all of the above? I hope I am not giving you any new
ideas.

Mr. ARBUCKLE. These are excellent answers to your question, sir.
[Laughter.]
hCI;airman THOMPSON. Is there anything you would like to add to
that?

Mr. ARBUCKLE. Let me comment a little bit about that. There are
basically two types of information on regulations that we have
available. One is estimates of programs that are already out there,
that are already operating, that are already on the books, and the
other is what cost-benefit analysis as we deal with it in our daily
work entails, namely is looking at changes in programs or new pro-
grams and trying to predict the impacts that they are going to
have, both the costs and benefits. So one is looking back to regula-
tions that are already on the books. One is looking forward, and
that is what agencies and we spend most of the time doing.

In adding detail about programs and program elements, we are
concerned that the intent is to try to create more data that is not
regularly being prepared by agencies, which is not to say that it
might be valuable, but that is not normally being prepared on the
regulatory programs that are already in place and which have been
out there in some cases for many years and decades. The bills call
for two separate types of information; there is not now a structure,
as there is for looking forward, to looking back.

Chairman THOMPSON. Well, maybe there needs to be one.

Mr. ARBUCKLE. You know, that is a good idea. This is not an ei-
ther/or situation.

Chairman THOMPSON. We are talking about hundreds of billions
?f dollars that these things are costing businesses and people, fami-
ies.

Mr. ARBUCKLE. Yes.

Chairman THOMPSON. A little additional work and expense to
some of these agencies or even to OMB does not give me that much
pain in terms of a concept. It needs to make sense, but I think that
is something that we ought to revisit.

Mr. ARBUCKLE. Could I comment on that, Mr. Chairman?

Chairman THOMPSON. Yes, go ahead.

Mr. ARBUCKLE. I have been at OMB for almost 20 years in OIRA
working on regulatory review and regulatory improvement. In all
of the various administrations I have worked for, there have been
efforts to do what we now call a look-back exercise, looking back
at the regulations currently in effect.

Nobody disagrees that it can be done, although there are difficul-
ties in doing it. The problem is institutionalizing it in a way that
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keeps it going. In my experience, these have been exercises that
have been tremendously labor intensive, that have involved the
whole administration. That is what leads me to worry about the re-
source issue that I mentioned before for both ourselves and for the
agencies.

Chairman THOMPSON. Well, we have got an additional problem
here, too, I think, Mr. Arbuckle. We asked GAO to review OMB’s
first two regulatory accounting reports and they interviewed seven
distinguished economists who are experts in cost-benefit analysis
about your reports and they were generally critical of OMB’s per-
formance. OMB officials reviewed our final list of cost-benefit anal-
ysis experts and no objections to those were included.

So would you agree with their analysis? I guess you are maybe,
you could argue, making your point here in terms of additional re-
quirements because it seems to be a real problem with really ade-
quately fulfilling what has already been given you. Do you agree
with GAQO’s analysis or not?

Mr. ARBUCKLE. It is certainly the case that there have been crit-
ics of the reports, and I would agree that there is much more work
that we can do. As you mentioned earlier, we are all in a sort of
a groundbreaking stage here, even if we have been doing this
through my career at OMB over the last 20 years.

There is in some cases, a lot of information available, but in
many cases, very little information available. Trying to put that to-
gether is difficult—in effect, we need to do a cost-benefit analysis
of that. Where do we want our agencies’ resources and OMB’s re-
sources to be directed?

Chairman THOMPSON. I get the impression sometimes that part
of the problem is that OMB does not want to give us any more in-
formation than it has to. At Jack Lew’s confirmation hearing, I
asked him if he would include the costs of tax paperwork in the up-
coming regulatory accounting report and he said that he thought
OMB would do that, and when OMB issued its draft regulatory ac-
counting report in August 1998, OMB did include the massive cost
of tax paperwork, which it estimated at $140 billion annually. Then
in OMB’s final report, this number vanished into thin air.

Do you know what happened and why OMB cannot report on the
cost of tax paperwork and other paperwork? I mean, I would think
it would be a fairly easy task, since OMB already tracks the num-
ber of burden hours consumed by paperwork each year under the
Paperwork Reduction Act. As I said, it had come up with a number
in terms of the draft report, but then, as if we would forget that
we had asked for it, that it had appeared before, when we got to
the final report, it was gone. It leaves us with the impression that
you just do not want to disclose any more than you have to. Do you
know what happened to that?

Mr. ARBUCKLE. First of all, our intent is not to hide information
from either you or the public. I do not think it is quite fair to say
it disappeared into thin air. As I recall, in the final report, we did
note the figure and referred to it in the final report, although not
in as much detail as we had perhaps in the proposed report.

The Treasury Department and the IRS are engaged in a mam-
moth effort to try to reinvent their program and we felt that it was
uncertain right now as to what the burden actually is and what the
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appropriate method of measuring it should be. It is not as simple
as it might seem. As you correctly point out, in the information col-
lection budget, which we released some time ago, we point out how
much burden Treasury imposes on the American public. But the
Treasury Department is working very hard to try to create a meth-
odology that more accurately measures that burden.

Chairman THOMPSON. I would challenge you to show where that
$140 billion estimate is in the final report. I do not think it is in
there. If it is, show it to me and you will have my apology.

Mr. ARBUCKLE. I will be happy to follow up on that.

Chairman THOMPSON. Senator Saland, I appreciate your support
of S. 59, the core proposal. I want to thank the National Conference
of State Legislatures and all the “Big Seven” State and local gov-
ernment organizations for their letter of support of S. 59.1

Can you describe the significance of the Big Seven’s consensus on
this issue and where it fits in relation to the other issues that
State? and local government associations are advancing in Con-
gress?

Mr. SALAND. It would be my pleasure, Mr. Chairman. Would you
be kind enough to indulge me, if I might, if I could just revisit a
couple of comments that I had made earlier——

Chairman THOMPSON. Yes, sir.

Mr. SALAND [continuing]. And unless it would be inappropriate,
maybe make some comments. I do not want to turn this into a de-
bate with Mr. Arbuckle’s comments.

hC{lairman THOMPSON. No. We do that up here every once in a
while.

Mr. SALAND. OK. First, let me say:

Chairman THOMPSON. I am sure it is different than the State
Senate in New York, right?

Mr. SALAND. I never cease to be amazed.

Chairman THOMPSON. Everything is done by consensus. No, that
is good. Interchange of ideas is good.

Mr. SALAND. Your experiences with your administration’s Budget
Office seem strangely parallel to that which we deal with our Divi-
sion of the Budget.

I would like to, if I might, go back and just point out that with
our States, generally, if I can do this in terms of generalities, from
the proposal of regulation, on average, there is a 30- to 60-day pe-
riod within which the appropriate committee, regulatory com-
mittee, is then able to act. What we have found, and I am sure
your experience would be the same, is that the mere presence of
this oversight authority generally has an effect on eliminating reg-
ulatory excesses and the proposing of unreasonable regulations. I
would just merely submit that what would be the justification of
not creating a system parallel to the system that you already have
created for UMRA.

I am troubled by comments to the effect that the administration
should be cooperative with the legislature, where appropriate. I am
troubled by, in effect, picking and choosing what you should be
held accountable for in terms of disclosure. You and I, although I
certainly not at the level that you have attained, are required to

1The letter dated March 10,1999 appears in the Appendix on page 53.
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be responsive by way of representative government. There is a cer-
tain comfort level when one does not have to go through that proc-
ess and there is a certain resistance to change regardless of what
the process may be.

I would submit to you that there is little or no reason why one
should assume that if this can be done in a piecemeal fashion, once
the system is created, certainly with the resources at the fingertips
of the administration, certainly with the technology that the ad-
ministration and we all have at those very same fingertips, once
the process is up and running, there is no reason why we can as-
sume it is going to be that labor intensive nor that difficult.

Going back to your question, and I am sorry if I went astray
here, certainly, what you are proposing is most harmonious with
the Big Seven’s approach to the issue of federalism. We believe this
would be a very key component as part and parcel of the Big Sev-
en’s approach to federalism, and may I point out, and I am sure
you are aware and perhaps some others may not, it is not that
often that the Big Seven comes together and coalesces on a par-
ticular issue. This happens to be one of those issues.

Chairman THOMPSON. That is what I was thinking.

Mr. SALAND. We occasionally find ourselves at odds. We are
speaking with unanimity and one voice on this particular issue. It
is critical to us at all levels of local and State government that we
have the ability to know, we have the ability to basically plan, we
have the ability to understand the process that brought these regu-
lations to us.

Chairman THOMPSON. Along those lines, I was interested in your
view of the requirement for an analysis of the cumulative direct
and indirect impacts of Federal rules on State and local govern-
ment.

Mr. SALAND. It would certainly seem to me that that would be
critical, absolutely critical to any package that you may ultimately
enact, Senator. The reality is, is that the piecemeal approach real-
ly, I do not think, does a heck of a lot for anybody. If you are going
to be selective, if you are going to effectively have the ability to
pick and choose what you shall disclose, one can not know the over-
whelming cost. You in your comments made reference to hundreds
of billions of dollars. There are things that come back to us. If we
do not know those costs, we have a problem.

I merely recite to you one of the problems which we have had
to deal with in recent times, certainly most recently, the require-
ments for Federal standardization of licenses, certainly an onerous
responsibility that we are going to have to contend with and no dol-
lars coming with it. Nobody has basically factored in what that ex-
pense is, and while I realize that effectively is on hold, I am not
quite sure when we will be required to be responsible.

Chairman THOMPSON. Do you have a constitutional requirement
to balance your budget, the way we do in Tennessee?

Mr. SALAND. Yes, we certainly do. Sometimes, it is very artful,
I must confess, but they are balanced.

Chairman THOMPSON. Thank you very much. We could spend a
lot of time, all three of us, I am sure, discussing this. I want to
thank both of you for coming.
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I would like to follow up on some of the things the States are
doing in a little bit more detail, if we could, and Mr. Arbuckle, I
appreciate your thoughts. We do not want to overburden, and some
of this, sometimes I get a little bit sensitive to whether or not we
are, instead of really changing things, we are laying on another
layer and then going to forget about it and move on. So I am not
locked in concrete on the details of a lot of this stuff. I do really
want to know how it works.

But when we decide how it works, then OMB needs to do its job
and do what it is supposed to and be responsive to what we are
trying to do up here, and that is the message that I would like for
you to go away with.

Mr. ARBUCKLE. We will be happy to work with you, sir.

Chairman THOMPSON. I appreciate it. Thank you, gentlemen.

Mr. SALAND. Mr. Chairman, you made reference to a letter from
the Big Seven.

Chairman THOMPSON. Yes.

Mr. SALAND. Am I correct in assuming that is the letter of March
10 and it is already part of the record? 1

Chairman THOMPSON. I believe that is the one.

Mr. SALAND. Thank you.

Chairman THOMPSON. Thank you very much. I appreciate it.

I would like to turn now to our second and final panel. With us
today is Arthur J. (Jim) Dyer, a small business owner from my
home State of Tennessee. It is good to have you with us, a friend
of mine.

He will be followed by Dr. Robert Litan from the Brookings Insti-
tution. Our third witness will be Dr. Murray Weidenbaum, the
Chairman of the Center for the Study of American Business. Pro-
fessor Sidney Shapiro from Indiana University’s School of Policy
and Environmental Affairs will then testify. The final witness
today will be Gary Bass, Executive Director of OMB Watch.

I want to thank all of our witnesses today for being with us here
on this second panel. These are important issues that we are con-
fronting and we appreciate all of you for taking the time to give
us your input on them.

We will keep the record open, incidentally, for 1 week for Mem-
bers of the Committee to submit written questions and any addi-
tional statements for the record.

Mr. Dyer, welcome. It is good to see you again. Would you like
to start off with any comments you might have.

TESTIMONY OF ARTHUR J. DYER,2 PRESIDENT, METAL PROD-
UCTS COMPANY, ON BEHALF OF THE NATIONAL ASSOCIA-
TION OF MANUFACTURERS

Mr. DYER. Thank you. I appreciate the invitation to be here, Mr.
Chairman. I am Arthur J. Dyer, the President of Metal Products
Company, a small manufacturing company in McMinnville, Ten-
nessee. We are a family-owned business, about 50 years old, and
today we have almost 100 employees.

1The letter referred to appears in the Appendix on page 53.
2The prepared statement of Mr. Dyer appears in the Appendix on page 82.
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I am representing the National Association of Manufacturers
today. The NAM is the largest industrial trade group in the United
States and has over 14,000 member companies with approximately
10,000 small manufacturers like Metal Products Company. The
NAM represents 85 percent of the U.S. manufactured goods and
the members represent also 18 million employees. The NAM’s mis-
sion is to improve the living standards of the American worker by
shaping a regulatory and legislative environment conducive to U.S.
economic growth.

NAM supports both the Regulatory Right-To-Know Act and the
establishment of a Congressional Office of Regulatory Analysis.
Both will contribute to improving the regulatory process and the ef-
ficiency of the regulations themselves. We believe that neither will
hurt public safety, public health, or the environment.

American manufacturers today cannot simply raise prices to im-
prove our bottom line. Given the competition of the global economy,
we have to look for ways to lower costs constantly. Regulations,
even good ones, add costs. These regulation burdens have accu-
rately been called hidden taxes, and like any tax, the American
taxpayer should have a right to know that the money is being
spent wisely.

My employees and I must constantly look for ways to improve
our productivity on the shop floor and lower costs, but I would be
a fool to sit in my office and dictate how a man should run his ma-
chine on a shop floor. I need to go out and listen to that fellow be-
cause he is closer to the problem than I am. I do not see why gov-
ernment cannot do the same thing.

I am not anti-government or anti-regulation. My employees are
important to me. Their children go to the same schools as my chil-
dren. They are on the same ball team. I have employees that go
to my church and live on my street. It is important to me that they
are safe in their work environment and I appreciate how regula-
tions have improved worker safety.

I am not anti-environment, either. We live on the banks of the
Barren Fork River that flows through McMinnville. My children
canoe and fish and swim in that river. I do not want to see it pol-
luted. But I do think that we should concentrate on making sure
that the regulatory burden is worthwhile and that we accurately
prioritize our regulatory goals.

I believe that the legislation that you are proposing would go a
long way in doing that. S. 59, with the public notice and comment
provisions, would allow experts outside the peer review process to
comment on the methodology and perhaps offer better ways to ana-
lyze the cost-benefit analysis. CORA would serve as a natural and,
I think, complimentary counterbalance to OIRA and the OMB and
I think it would be important to have a different view when you
are analyzing the net benefit of these regulations.

I also think it would be important for CORA to be able to propose
alternate ways of achieving the regulatory goals. I think that there
are many ways to do something, and just like in our business, we
cannot do things the same way that we have always done them.
We have to keep looking at new ideas and go back and look at
what we have done for years and maybe see if it is still appro-
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priate. I do not see why it would not be appropriate for government
to look at old regulations and see if they are really useful anymore.

In summation, I believe that American business people truly
want to do what is right for their employees, their customers, and
their country. The Congressional Office of Regulatory Analysis and
the Regulatory Right-To-Know Act would provide all Americans,
from Members of this Committee down to my employees and me,
an opportunity to have a more open and honest debate based on
more objective information about how regulatory agencies reach
their decisions. We all want to do what is right, but in today’s com-
petitive global environment, we simply cannot afford to waste time
and money on the wrong regulatory solutions.

I would be happy to answer any questions you may have.

Chairman THOMPSON. Thank you very much. Dr. Litan.

TESTIMONY OF ROBERT E. LITAN,! PH.D., DIRECTOR OF ECO-
NOMIC STUDIES AT THE BROOKINGS INSTITUTION AND CO-
DIRECTOR OF THE AEI-BROOKINGS JOINT CENTER FOR
REGULATORY STUDIES

Mr. LiTAN. Thank you. I appreciate being here again today. I am
especially grateful that you invited me here to be reunited with my
college debate partner, Professor Shapiro, whom I have not seen in
30 years. We are still debating after all these years, and it turns
out we are now on the opposite side.

I will get right to the bottom line. Both of these bills are good
legislation and they should be passed, although in our written tes-
timony, we have some suggestions for modification.

The case for S. 59 is simple. Congress and the public deserve to
know on a regular basis, the same annual basis on which the budg-
et is prepared, the estimated impacts of Federal regulatory activity,
in total, by agency, and by major program. OMB has been doing
most of this, as we just heard, at the behest of Congress for the
past 2 years. They should keep on doing it.

Now, in our testimony, we review some of the objections to this
that we are likely to hear in a few minutes, and I will be happy
to take those up in Q and A. But the basic message I will leave
you with at this point is that these objections remind me of gen-
erals who are fighting the last war. The war over the usefulness
of benefit-cost analysis is over. The government has been doing it
for 25 years, although imperfectly.

The right approach is in S. 59, which sets up a process that will
make the government do it even better, rather than to just simply
throw one’s hands up and say that analysis cannot or should not
be done. If anything, there is a need to do more cost-benefit anal-
ysis of on-budget programs as well as regulatory programs.

Mr. Chairman, I just finished serving as the main writer for a
report by the President’s Commission on Capital Budgeting that
had bipartisan membership, Republicans and Democrats, and one
of those recommendations in the report was that all major Federal
programs, budget programs, should have a cost-benefit analysis
performed on them. That same logic, it seems to me, easily carries

1The joint prepared statement of Mr. Hahn and Mr. Litan appears in the Appendix on page
91.
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over to the regulatory sphere, illustrating again strong bipartisan
support for this concept.

The proposed CORA legislation would further improve matters
by giving Congress in the regulatory sphere what it has long had
in the budgetary arena, namely a source of independent analysis
on the impacts of regulatory activity, which, as you have noted, are
now quite substantial.

As useful as the regulatory review by OMB is, and with all due
respect to Mr. Arbuckle and his team, whom I admire and once
worked with from afar, OMB faces inherent political constraints
that prevent it from providing Congress and the public with totally
independent analysis. If you need any evidence of this, you do not
have to look any further than the GAO report which just came out
today which documents in thorough detail that OMB is constrained
because it is part of the same administration as are the agencies
that are issuing the rules that Congress mandated originally ought
to be written.

In my few remaining minutes, I will just tick off a few sugges-
tions for modification of the proposals. I may not get through all
of them, but they are in the testimony.

First, on S. 59, we suggest that OMB ought to be required to rec-
ommend in its annual report some minimum number of regulations
or programs that ought to be reformed or eliminated. This does not
override the current policy making process, as implied in Mr. Ar-
buckle’s testimony. In fact, if anything, it just simply directs how
the policy making process should proceed within the administra-
tion.

Second, OMB should be similarly required to identify some min-
imum number of regulations where its assessment of the likely im-
pact of regulation substantially differs from that of the agency.

Third, in a similar vein, the bill should require OMB to review
the regulatory analyses of a selected number of existing rules each
year. This would help start to develop some estimates independent
of those of the agencies.

Fourth, the bill should make clear that the estimates are to be
stated in monetary terms, to the extent practicable.

And fifth, the Congress should take into account in setting agen-
cies’ annual appropriations the degree of agency compliance with
OMBP’s guidelines for reporting costs and benefits.

Let me conclude with a few thoughts on CORA. Briefly, we do
not believe that CORA should do its own regulatory analyses of
every rule, as the Shelby-Bond draft would mandate. This simply
would duplicate what is already going on in the agencies. Instead,
we think that CORA should perform the same kind of broad review
of options and analysis that OMB now conducts, but CORA will be
more independent.

We also suggest that CORA not review non-major rules and that
it confine its assessment to major rules and focus also on the OMB
annual report.

You raised this question in your Q and A with Mr. Arbuckle
about when CORA should get involved. We suggest in our testi-
mony at the notice of proposed rulemaking stage and that the bill
ought to encourage CORA to file comments in the rulemaking
record. It does not have to do it because it is always going to put
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out a final report at the end, but I would suggest that if CORA is
putting these comments on the record, it will become the 800-
pound gorilla of commentors.

The agencies will pay more attention to CORA, it seems to me,
than probably anybody else, and, in fact, what will happen over
time is that the agencies will pay so much attention to Congress
through CORA that it will, I think, eliminate or substantially re-
duce the number of rules that are challenged in court. This is be-
cause if a rule is issued and CORA basically says “fine” at the end
of the day, it will make it much more difficult for those who are
challenging rules to actually sustain their challenges in court. So
if anything, a CORA will streamline the regulatory process and at
the same time give Congress the source of independent analysis
that I think you need and deserve. Thank you.

Chairman THOMPSON. Thank you very much.

Unfortunately, I have just a few minutes left on a vote that is
occurring right now. If you will bear with me, let me go over and
vote just as quickly as I can and then I will return and we will con-
tinue. Thank you very much.

[Recess.]

Chairman THOMPSON. Mr. Weidenbaum, we are especially hon-
ored to have you here with us today. Thank you very much, and
proceed with any statement that you would like to make.

TESTIMONY OF MURRAY WEIDENBAUM, PH.D.! CHAIRMAN,
CENTER FOR THE STUDY OF AMERICAN BUSINESS, WASH-
INGTON UNIVERSITY

Mr. WEIDENBAUM. Thank you, sir. It is a great pleasure to be
here, Mr. Chairman.

The legislation you are considering will raise the level of public
understanding of a very important area of public policy. Here is the
case for S. 59 in a nutshell. Neither benefits nor costs of regula-
tions show up in the totals of Federal spending or taxation, but the
amounts are very substantial, totaling many hundreds of billions
of dollars every year. The public has a right to know this informa-
tion on a regular basis. Regulation affects so many aspects of our
lives, economic factors, such as employment, inflation, productivity,
and competitiveness, as well as social factors, such as the environ-
ment, consumer and employee safety.

Some say that data on regulatory benefits and costs are not reli-
able. Let me hit that one right away. As a pioneer in developing
this information, I am aware of the shortcomings and also the
progress made. But, Mr. Chairman, criticism is still leveled against
the data on the gross domestic product, yet the government goes
on to produce that information and it is used for essential decision
making in both the public and the private sectors.

If you really want to see shortcomings in the data, look at the
budget that the Congress acts on. Treasury’s projections of capital
gains taxes and corporate income taxes are often way too high or
way too low. Similar problems arise on the spending side. Esti-
mates can be way off for credit programs, the CCC (Commodity
Credit Corporation) military procurement, and entitlements.

1The prepared statement of Mr. Weidenbaum appears in the Appendix on page 108.
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But whatever the limits, this kind of data is useful, as are the
data on benefits and costs of regulation. That has alerted the pub-
lic to the huge magnitude of resources involved. I see no reason to
deprive the public of this vital knowledge.

And there is a positive feedback effect, as we learned in the
budget data. By making permanent the temporary requirement for
an annual regulatory accounting, S. 59, likewise, will encourage
the Executive Branch to develop a better database.

Let me hit just a few procedural details. OMB reports, in re-
sponse to the Stevens Amendment, lack the data that we need on
individual regulatory agencies and programs. Thus, Section 4(a)(1)
in your bill is badly needed. But I think we need to be sensitive
to the concerns about the load you are imposing, so I would say
going on to include distributional effects generates too large a re-
search burden that would delay the entire effort to measure bene-
fits and costs. I urge you to eliminate it.

Likewise, 4(a)(2) seems to require extensive research on the indi-
rect effects of Federal rules. I think, instead, estimating costs and
benefits should get priority. That is a big enough job. Analysis of
impacts could rely on studies prepared by private researchers.

On the other hand, there is merit in estimating future costs and
benefits. Given the burden imposed by S. 59 to prepare historical
data, I urge you to phase in this requirement. Advance warning
will give the agencies time to develop new methodologies.

Chairman THOMPSON. Excuse me. Phase in which requirement?

Mr. WEIDENBAUM. Phase in the requirement for making forecasts
of future benefits and costs. That will take time to develop, so per-
haps you can phase in the aggregate projections in the year 2003,
projections by agencies in 2004, estimates by program element in
2005.

Yet Section 7 on peer review, I think, is essential to enhance con-
fidence in the data. But peer reviews usually involve more than one
peer. I urge the Committee to provide for two or more. Several pub-
lic policy research centers have the required capability.

Turning to the companion bill about CORA, an expanded flow of
regulatory data means that Congress, I think, really needs its own
staff to analyze the information, but I do not believe bills like S.
1675 go far enough. After all, this proposal is limited to improving
the way agencies write regulations. But key decisions on regulation
occur earlier. When you all write an OSHA Act or a new Clean Air
Act. There is an information gap here, I suggest that each Congres-
sional Committee when writing a regulatory statute should con-
sider the expected benefits and costs and that data should be pro-
vided by CORA.

Where do you put CORA? It could be independent. It could be
part of CBO. There are pluses and minuses on both of that. But
I think the substance is important. It should focus both on the
early stage where Congress is writing a new statute and on the lat-
est stage where under SBREFA (Small Business Regulatory En-
forcement Fairness Act) you are reviewing proposed regulations.
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Accompanying my formal statement is the CED report on mod-
ernizing government regulation, which covers that in more detail.
As you might suspect, I helped to write it.1

To summarize quickly, enacting S. 59 and establishing an Office
of Regulatory Analysis would be important improvements. It is
gratifying to see the bipartisan nature of these bills and of their
Congressional supporters. Their enactment would raise the infor-
mation level of deliberations on regulation and might even lower
the decibel level. Thank you very much.

Chairman THOMPSON. Thank you very much. I appreciate it.

Professor Shapiro.

Mr. SHAPIRO. Thank you. When I debated with Bob Litan, I usu-
ally tried to go second so I could do any necessary clarifications
that were necessary, and I am happy to play that role again.

Mr. LiTAN. We were on the same team then.

Mr. SHAPIRO. Even more necessary.

Chairman THOMPSON. You have to keep in mind, you only have
a few minutes here.

TESTIMONY OF SIDNEY A. SHAPIRO,2 VISITING SCHOLAR,
SCHOOL OF POLICY AND ENVIRONMENTAL AFFAIRS, INDI-
ANA UNIVERSITY

Mr. SHAPIRO. Bob Litan suggested maybe I and others who have
reservations about S. 59 are fighting the last war, and I do not
think that is necessarily the case. Clearly, as he said, cost-benefit
analysis is here to stay. But the issue is what to do with it in light
of its real limitations on what economics and economic data can
teach us. How do we best use the numbers in light of the very real
limitations we understand and know about to make all of us a little
smarter in terms of how we do regulation?

Second, most of what we want to know about regulation deals
with individual rules. Cost-benefit analysis is particularly revealing
when we go rule-by-rule and look at the particular benefits and
costs that they may yield. Yet S. 59 is not about rule-by-rule cost-
benefit analysis. It is about aggregate or total costs and benefits,
and when those are compiled, particularly in light of the real limi-
tations of the data, I think it has very little to teach us about the
merits of particular policy disputes.

I would also like to mention Dr. Weidenbaum’s point about the
gross national product. During the break, I was getting a very in-
teresting economics and historical lecture from him, very inform-
ative—always good to be a student—about those numbers, and as
he mentioned in his testimony, there are certainly limitations
about those numbers, and yet we use it, and of course we do.

But this is a little bit different in two ways. First, as you heard
from OMB, there is a diversion of resources here. If we produce
these numbers, we cannot be doing other things. So we have to
weigh the value of these numbers and what they have to say and
what we can get out of them versus other things that agencies can
be doing, particularly their statutory mandates of protecting the
American public.

1The report referred to appears in the Appendix on page 260.
2The prepared statement of Mr. Shapiro appears in the Appendix on page 114.
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Also, there is the matter of understanding what these numbers
finally mean. Will the production of regulatory accounting teach
the American public about costs and benefits of regulation? Well,
sure, to some extent. But, on the other hand, if you only produce
numbers, if you only have tables and tables of numbers, you lose
in a very real sense important qualitative information that is also
necessary to assess the costs and benefits of regulation.

In that regard, I would point to EPA’s Section 812 study, which
was mandated by Congress. EPA was told to estimate the total
costs and benefits of the Clean Air Act, and it did so and it is con-
tinuing to do so, and it produced a very thick study its first time
out. The study was subject to extensive peer review. That is really
the way to do regulatory accounting, to my mind, because EPA in
a qualitative sense as well as a quantitative sense was able to de-
scribe the costs and benefits.

I would note also from the EPA’s study that this type of regu-
latory accounting does not come cheap. The study took 7 years to
complete, cost millions of dollars, and I would guess S. 59, which
is much more ambitious, would cost even more.

I would also point out that when EPA went to estimate the bene-
fits, because of data limitations, the best they could do was esti-
mate that the total benefits were somewhere between $5.6 and
$49.4 trillion, a huge magnitude. Because of that, we really do not
learn much about the clean air program, or we certainly do not
learn as much as focusing on individual policies and policy choices.

In light of these limitations, I would urge some degree of mod-
esty is necessary, that we proceed slowly to try to total up these
costs and benefits, and I would urge second that we need to find
better ways to mix qualitative and quantitative information so that
the numbers we produce are accurate and helpful representations
and pictures of the regulatory process.

Chairman THOMPSON. Thank you very much. Dr. Bass.

TESTIMONY OF GARY D. BASS, PH.D.,! EXECUTIVE DIRECTOR,
OMB WATCH

Mr. Bass. Thank you, Mr. Chairman. I think one thing that
might be helpful is if I go back and trace some of the elements of
the regulatory accounting bill and that might help to identify why
we oppose both the accounting bill as well as the CORA bill.

Going back to the original Stevens rider, as I understand it,
there were four requirements: An estimate for total annual costs
and benefits of regulations; an estimate of the costs and benefits
of rules having an annual impact of $100 million in costs or more;
a third requirement to do direct and indirect impacts on private
sector, State and local, and Federal Government; and then, fourth,
recommendations for reform or repeal.

My understanding of the history is that Senator Stevens, who
authored it, Senator Roth, Senator Glenn, and Senator Levin had
a number of exchanges that emphasized that there was no need for
new research. The idea was to rely on existing materials. I pulled
out Senator Levin’s comments saying the amendment simply di-
rects OMB to pull together information that it already has on exist-

1The prepared statement of Mr. Bass appears in the Appendix on page 130.
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ing Federal regulatory programs and to use that to estimate the
total annual costs and benefits. He said, in fact, that is why he was
supporting it.

And in the next year, when Congress again adopted the Stevens
language, Mr. Chairman, you reiterated at that time you did not
expect to increase the workload on OMB, that they could rely on
existing studies.

It was after that that OMB published its second report, which
warns very carefully that, “We still believe that the limitations of
these estimates for use in making recommendations about reform-
ing or eliminating regulatory programs are severe. Aggregate esti-
mates of the costs and benefits offer little guidance on how to im-
prove the efficiency, effectiveness, or soundness of the existing body
of regulations.” That echoes what Professor Shapiro was just indi-
cating about the need for doing individual reviews and what we
heard yesterday in the discussions of S. 746.

Despite this, the third regulatory accounting rider changed dra-
matically. And by the way, I should mention, I am very pleased
that today there was a hearing, because there has been no previous
hearing on this subject.

In the third rider, I want to point out five changes. First, you
changed it from an annual process to every 2 years instead.

Second, the total annual costs and benefits requirement ex-
panded in a number of ways to cover both rules and paperwork and
require aggregate estimates by agency, by agency program, and by
major rule. With these new requirements, you included the clause
“to the extent feasible.”

The third change was under the direct and indirect impacts. You
dropped “direct and indirect” impact and just said look at impacts.
You also dropped the Federal Government, the private sector and
added wages and economic growth and tribal governments.

Fourth, you added this notion that OMB is to provide guidance
to standardize cost-benefit measures.

And fifth, you had a requirement that the OMB guidance, as well
as the accounting report, must be subjected to peer review.

Under this bill, you again expand and change significantly what
was done last year in seven distinct ways. First, you go back to
making it annual.

Second, you drop the clause “to the extent feasible” when doing
the annual estimate. Now, that is critical from our perspective be-
cause, while there are numbers for major rules on costs and bene-
fits, there are no cost-benefit analyses done for non-major rules.
With the language “to the extent feasible,” OMB, and the agencies,
did not have to create new research. By dropping that, S. 59 re-
quires a whole new set of data. In addition, while you mentioned
earlier today that under the Paperwork Reduction Act there are
burden estimates, there are not cost-benefit numbers, so the agen-
cies or OMB would be required to generate those kinds of numbers
anew.

Also under the annual estimate, you added a new category called
program elements, which are related components. So there is an
additional estimate there as well.

Under the impact section, you have reintroduced direct and indi-
rect impacts, even though OMB highlighted the importance and
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mentioned repeatedly that doing indirect impacts is very difficult,
if not impossible, to do.

You added back in the private sector to look at, a very com-
prehensive piece.

And then, unlike the discussion on S. 746, you made a major
point in this bill to emphasize quantified net benefits. Now, OMB
points out in its research and its reports that the only way to do
net benefits is to monetize all factors. You are moving more in that
direction.

Fifth, all of this covers the 4 preceding years.

Sixth, you propose the peer review is to be done by an outside
entity as though the Federal Government is not competent to do
it. The GAO report that has been referred to today identifies seven
leading experts who would be likely peer reviewers, all of which
have a very conservative viewpoint.

Most interesting, though, is the seventh point in this bill, which
is that, unlike public comments which are to be considered by
OMB, you would require the peer review materials to be used by
OMB, not just to be considered.

All of this moves far away from the original intention of not gen-
erating new research and would clearly grind agencies to a halt.

Let me make three comments about CORA. What you propose is
to have CORA do in 45 days a regulatory impact analysis, but it
takes agencies years to do.

Second, you require CORA to generate regulatory options that
would achieve the same regulatory goal but at a lower cost, which
is a completely different standard than what agencies must go
through. On top of this, it raises serious questions about political
manipulations and activities.

Third, the whole office would be highly political in the sense that
the Director would be appointed by the Majority Leader and the
Speaker.

One last comment I want to make about CORA. You referred to
this as a question earlier: Is this like the budget process? I would
argue it is not like the budget process. In that case, the Executive
Branch proposes, you, Congress, dispose. In the case of the regu-
latory process, you generate the law and it becomes the Executive
Branch’s responsibility to implement that law or execute it. You
have oversight at any point in that process, through hearings,
through legislation, any approach you want. So it is different than
the budget process and I would not make them identically com-
pared. Thank you.

Chairman THOMPSON. All right. Thank you.

Let us address the question of whether or not this is going to re-
quire a lot of new resources. You said, Dr. Bass, grinding agencies
to a halt, and you point out that we have expanded the scope of
the statutes as we have gone along. The question arises, do the
agencies have the tools? What tools do they have now in order to
comply with the statute, were it to become law? Are they available
now? What kind of burden would be imposed on them?

Dr. Litan, do you have any thoughts on that?

Mr. LitaN. Well, the amount of cost obviously depends on the
scope of what OMB is asked to do on S. 59. My guess is that to
faithfully provide the disaggregated estimates, not only just the to-
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tals but the agency and the program numbers, there may be some
additional expenditures. I cannot tell you how much. Your Com-
mittee can ask OMB for them. My view is it is money well worth
spending. If it is several extra million dollars, it is a drop in the
bucket compared to hundreds of billions of dollars that we impose
on the private sector.

The second thing I would add is that if you have a choice in
terms of where to spend the money—and don’t have sufficient
funds to spend more money both on a CORA and more analysis at
OMB—I would give higher priority to creating CORA because you
are more likely to get greater bang for the buck in terms of having
another independent estimating body out there. So I would give
priority to CORA.

Ideally, of course, I would spend money on both agencies. I do
not think you are talking huge numbers, maybe $5 or $10 million.
These are rounding errors in the overall size of the budget.

Chairman THOMPSON. What about, expanding on that a little bit,
Dr. Weidenbaum, what about the ability of the government? This
kind of runs into my basic notion that we oftentimes think we
know more than we really do, that we do not appreciate our own
limitations and we feel like if we can apply the right green eye
shade method to a problem, we can figure it out forever, and it
never works out that way. What about the question of whether or
not we really do have the tools to make these assessments?

You talk about the progress in terms of cost-benefit analysis and
how that is the current thinking now, although we are still having
trouble getting that implemented in terms of major rules. But espe-
cially in light of the fact that we are talking about non-quantifiable
costs as well as benefits, is it feasible, does it really help us when
we roll in the quantifiable and the non-quantifiable all in the same
number? Can we really do that? Does it really mean anything? Is
the state of the art, as it were, such that we can get something that
is meaningful to us?

Mr. WEIDENBAUM. First of all, I think that we need to be sen-
sitive to the serious concerns that have been expressed at this
hearing about the burden, and as you put it, the availability of re-
sources to carry out all this analysis. Personally, I think the num-
ber one priority should be estimating the benefits and costs of Fed-
eral Government regulation. That is a tall order in itself. All the
other, frankly, nice-to-know information, the direct, indirect im-
pacts, I would put aside for later. It is not that they are not impor-
tant, but you cannot do everything at once.

But if you devoted 1 one-hundredth of 1 percent of the likely
total cost imposed by regulation, 1 one-hundredth of 1 percent of
that to analysis, you would have a tremendous pot of money, more
than is feasible to spend. So we are talking about devoting a very
relatively minute amount of money.

Do we have the resources? I think if you focus laser-like just on
that one point, estimating benefits and costs, and I think you are
right in here, you do have, contrary to what one of the witnesses
said, you do specify that you want benefits and costs by major rule.
That is Section 4(a)(1)(C). The reason you need that is that is the
bread and butter, that is the basic building block for all the other
data, whether it is by agency or in the aggregate.
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Can it be done? Yes. Are there difficulties? That is why I talked
about all the difficulties we still debate about the gross domestic
product, about the balance of payments. You know, if the two wit-
nesses, interestingly, to my left, were around when the Congress
was considering the Budget and Accounting Act of 1921 and all
your predecessors took them seriously, we would not have a mod-
ern budget process today. Are we in better shape now in dealing
with regulation than our forbearers were in estimating revenues
and all that back in 1921? I think the answer is yes. We have ad-
vanced the state of the art.

I hope that a stripped-down version of S. 59, deferring all the
nice-to-know but items not directly related to benefits or costs of
regulation, a stripped-down version be voted on so the task can get
going right away.

Chairman THOMPSON. Let me make sure I understand what your
recommendations are. First of all, the distributional effects, you do
not think that is necessary?

Mr. WEIDENBAUM. Not at this stage, no.

Chairman THOMPSON. Dr. Litan, would you agree with that?

Mr. LiTAN. I agree.

Chairman THOMPSON. Also, as I understand it, under Section
4(a), costs and benefits, first in the aggregate, second, by agency,
agency program and program element, would you leave that in?

Mr. WEIDENBAUM. Yes, sir.

Chairman THOMPSON. Third, by major rule, you indicated you
would leave that in?

Mr. WEIDENBAUM. Yes, sir.

Chairman THOMPSON. Then we get to two here, and I take it that
you would eliminate that, an analysis of direct and indirect impacts
of Federal rules on State and Federal and local government

Mr. WEIDENBAUM. Correct.

Chairman THOMPSON [continuing]. The private sector, small
business, wages, economic growth. Is that what you were

Mr. WEIDENBAUM. In good measure, that is already taken up in
the estimates of benefits and costs. So I would not have a second,
in a sense, competitive set of analyses. Focus on estimating the
benefits and the costs.

Chairman THOMPSON. You are getting more speculative there, 1
mean, just to use a lay term. It seems to me like when you get into
this, you are getting more speculative.

Mr. WEIDENBAUM. That would be fine for a narrative section,
where OMB could pull together a great variety of studies done by
private researchers on direct and indirect impacts. But OMB and
the agencies themselves would not be developing this de novo.

Chairman THOMPSON. Let us turn the page now, at least the way
my statute is drafted here. Section 4(b), benefits and costs, it says,
to the extent feasible, the Director shall quantify the net benefits
and net costs under Section (a)(1). How do you view that?

Mr. WEIDENBAUM. Well, I interpret that as follows. If in the
given program the non-quantifiable, the verbal benefits or costs are
so substantial they overshadow the measurable, then it is not fea-
sible to do the net benefit. That says, just quantifying is not useful
where the non-quantifiable is so important. I do not know how you
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would legislate common sense, but my interpretation of this is com-
mon sense would go a long way.

Chairman THOMPSON. Mr. Dyer.

Mr. DYER. Well, I would just like to make a comment that I
know in Washington you are very concerned about the money that
is spent. You have got to work on your budget. But I am on the
receiving end of these hidden costs and these burdens, and looking
at the tremendous costs that our regulations put on our economic
activity, I am reminded of an expression that we have at work. I
do not want a dollar waiting on a dime. I think the amount of
money that we would spend delving into these matters a little more
would be well spent if it can save some unnecessary regulatory bur-
den.

Chairman THOMPSON. I appreciate that, too, and I was looking
at some figures here. One study by the Small Business Administra-
tion found that in small companies with less than 20 workers, the
annual cost of regulation is about $5,500 per worker. By contrast,
the SBA study found that the regulatory cost for large companies
with over 500 workers is about $2,900 per worker. So this impacts
on you guys more than it does anybody else, really. That is why
I am glad to have you here today.

Mr. WEIDENBAUM. I am also glad you are citing the work by Dr.
Tom Hopkins, who is a distinguished adjunct scholar at our Center
for Study of American Business. We both appreciate your plug.

Chairman THOMPSON. Glad to do it.

Mr. BAss. Mr. Chairman, in the spirit of debate, could we re-
spond to some of that?

Chairman THOMPSON. Yes. I was getting ready to go back to you,
but just go ahead.

Mr. Bass. I would like to make five points based on the conversa-
tions that just happened. One is that, looking at the Congressional
Budget Office’s figures, a cost-benefit analysis costs about $570,000
on an average. Just doing some very quick math based on a piece
of work that was out on the front table by Angela Antonelli of the
Heritage Foundation, she seems to indicate that there are about
4,000 to 5,000 rules per year. That means over $2 billion would be
spent on doing cost-benefit analysis, not including paperwork. That
is assuming that all rules receive a comprehensive CBA. The point
would be that we are talking about a sizeable amount of dollars
and resources for the agencies.

Second, I am very intrigued by Dr. Weidenbaum’s idea of retro-
spective review of rules, in part because we do not have an oppor-
tunity, as you heard at yesterday’s hearings, to reassess the kinds
of costs that the market takes on in making adaptive changes to
lower the cost of actually doing a regulation, and there was some
research that was referenced in several of the testimonies to make
that point. So I am intrigued about the looking back and reas-
sessing costs.

Third, in terms of the net benefit issue, in the OMB report, on
Table 3—I just pulled it out—what they do here is very interesting.
In coming up with net benefits, OMB does not include a quantifi-
able number for lives saved because they say that an assessment
of net benefit requires subtracting the benefits from the costs,
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which means they have to monetize all factors. If we do not mone-
tize, then we cannot get to the net benefits.

The fourth point is if there is a lack of information, as several
of the panelists have suggested, about major rules, about individual
rules and about the impact of costs and benefits, go to GAO’s web
site. Already, this information is all up there, freely and widely
available.

The last point I would make is about the issue of distributional
effects. I believe where it is in your bill is under the definitions of
cost and benefits. I would be concerned that in dropping it, there
would be nothing that addresses equity. And if distributional ef-
fects was intended to reach that path, one would want to be sure
to include something that addresses equity concerns along those
lines, much like the Executive Order 12866 does already.

Chairman THOMPSON. Thank you.

Dr. Shapiro, did you have any comment on that?

Mr. SHAPIRO. Thank you, Mr. Chairman. I appreciated your com-
ment earlier about inquiring whether we are adding layer upon
layer here and just how much we will get for the additional layers.

When one goes to total up the costs and benefits, if we had indi-
vidual agency estimates of every cost and benefit of every regula-
tion, then I suppose it would be a simple accounting function. But
much of today’s regulations are based on rules that were passed 20
years ago, 25 years ago, when, for good or bad, we did not do as
good a job of estimating the costs and benefits.

So as to that historical data, which still have ongoing costs and
benefits, we really do not have the costs and figures. The academic
studies have done their best to estimate those, but they are full of
tremendous gaps and OMB discusses those gaps when it tries to
pull together the historical data.

Now, for the more recent rules, we do have estimates of costs and
benefits for the major rules, but as Dr. Bass just pointed out, not
for the minor rules. Even there, however, when you ask, do agen-
cies have the tools necessary, it is a tough job to estimate indi-
vidual costs and benefits for any one rule, which explains in part
the high cost you just heard about of $570,000.

Let me just offer one example. It is often the case that it is dif-
ficult to come up with precise estimates of risk. How much risk are
people at because of some ongoing industrial activity? I noted ear-
lier the EPA study of the Clean Air Act benefits ran from about
$5 trillion to $200 trillion because of the imprecise nature of the
numbers risk assessors give us.

Chairman THOMPSON. And they decided the benefits were about
40 percent of the gross domestic product, I believe, did they not?

Mr. SHAPIRO. There you go. Someone once tried to put a number
to this. Unfortunately, this example is now kind of dated because
of the budget surplus, but an economist once explained, or a risk
assessor once explained, that these risk assessments are so impre-
cise that if you take the lower bound and the upper bound, it is
the difference between a cup of coffee and paying off the national
debt. We simply lack those numbers, so we are forced to retreat to
qualitative factors.

Chairman THOMPSON. But they are out there and you know
when you are going to put those numbers out. I would say in EPA’s
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case, for example, they have received a tremendous amount of criti-
cism and even ridicule about some of the numbers they have come
out with. Is not there a salutary benefit to knowing that when you
put numbers out, that the best people in the world are going to be
out there and looking at them and commenting on them and so
forth? Does that not produce something in the mental processes
that has benefit?

Otherwise, you are totally at the mercy—nobody is accountable.
Nobody really ever has to worry about it. I say nobody is account-
able, but we all know that there are a lot of different ways to hide
the ball from an administrative process standpoint. Does it not
have some good effect to know that you are going to have to put
it out there and have your peers commenting on it?

Mr. SHAPIRO. Yes, sir. Absolutely. We should be as smart as we
can be, and to the extent we have numbers, we ought to look at
them for what they are worth.

Chairman THOMPSON. Going back to yesterday, by the way, how
do you feel about cost-benefit analysis in general? Yesterday, we
were talking about cost-benefit analysis for major rules, risk as-
sessment, and so forth. I would be interested in how you and Dr.
Bass feel about that in particular.

Mr. SHAPIRO. Agencies do it. They are required by OMB to do it
and I think that is very salutary. I would point out two things,
however.

First, as I just mentioned, agencies have to deal with the data
they can get within the time frames they have to operate. As a re-
sult, various agencies have adopted slightly different ways of doing
cost-benefit analysis because they are forced to these different ac-
commodations given their differences in situation and availability
of data. I think they do the best they can. We can always try to
do better.

When you go to aggregate those, as this bill does, you have a bit
of adding up apples and oranges because we do not have a common
methodology, and were OMB to impose one, we run up against the
constraint I just mentioned, which is the adaptation.

Chairman THOMPSON. Well, that is what they always say. Our
situation is different. We need to apply our own methodology and
all that. GAO does an analysis of it and finds that very, very often,
the Executive Order is ignored, in total or in part.

But my point is, whether or not you agree with the legislation
or not we were discussing yesterday, the idea that they ought to
be doing a cost-benefit analysis, consistent with the Executive
Order, anyway, is a good idea.

Mr. SHAPIRO. Yes, sir.

Chairman THOMPSON. Do you agree with that, Dr. Bass?

Mr. Bass. If your bill S. 746 only did that, we would not have
been having the heavy debate that we were having. I think that
there is not any question that agencies are currently required to
do cost-benefit analysis for major rules. They should be doing it for
those.

Chairman THOMPSON. Do you know, do you have an opinion or
do you know whether or not they are doing a very good job in car-
rying out the Executive Order?
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Mr. BAss. Well, no, I do not have a qualitative sense of how that
is done. I know that GAO did report that certain major rules were
not reviewed by OMB. There certainly should be greater oversight
on the part of Congress to ensure compliance with that. The point
I was going to make is not just solely whether cost-benefit is done,
which is an economic tool. Regulatory decisions also should be
made in the context of a number of other factors that an agency
should be considering that may not be economic in nature.

Chairman THOMPSON. What, that would not be either quantifi-
able or non-quantifiable, what in addition to that should they be
considering?

Mr. Bass. Oh, I believe that when we start to discuss issues
around the benefits that are derived from environmental protection
or from worker protection

Chairman THOMPSON. That is non-quantifiable.

Mr. BAss. I am sorry. What?

Chairman THOMPSON. That is non-quantifiable. I mean, that is
covered.

Mr. Bass. I understand that. The question that I was referring
to, though, is how would you do an economic cost-benefit analysis
and then derive in S. 59 a discussion about net benefits. That
would be hard to do on the non-quantifiable side. You would ulti-
mately have to monetize that, which is what OMB actually did, in
order to come up with it.

Chairman THOMPSON. S. 59 says to the extent feasible.

Mr. BaAss. Yes.

Chairman THOMPSON. Dr. Litan.

Mr. LiTaN. Yes. I want to tick off several responses. First, on the
cost of doing all of this, Gary said, well, 4,000 rules times $570,000
is $2 billion. In fact, we are probably only talking about major rules
here and thus 30 or 40 major rules a year, so we are down to num-
bers in the $15 to $20 million range. This is not a huge amount
of money.

The second thing is both Gary Bass and Sid Shapiro talk about
the fact that there is all this historical data. We do not know a lot
of this. Well, that is why in our testimony we suggest that your bill
require OMB to begin the process of going back and looking at
some of these rules and redoing some of them itself. And you know
what? Gary Bass and Sid Shapiro may be right. Some of those
rules may be a lot cheaper than we thought, but you would like to
know that. I also will bet you some of them are more expensive
than we thought.

Chairman THOMPSON. This all presupposes you are trying to
knock something down.

Mr. LiTAN. Exactly.

Chairman THOMPSON. I mean, the fact of the matter is, all these
things that we all are for, the benefits greatly outweigh the costs.
So it really helps your cause, I would say, and protective legislation
to be doing this, whether or not it is meat inspection or children
smoking or whatever.

My problem is that you start trying to add up the costs and bene-
fits. You say, well, you cannot do that because you are not factoring
in the non-quantifiable. You say, OK, we will factor that in. They
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say, well, when you do that, it makes the numbers meaningless, so
you cannot do that, either. That is kind of the objection we get.

So the idea, I suppose, is to allow the regulator in his sole discre-
tion to make those determinations and not have to explain why he
is doing what he is doing.

Mr. LiTAaN. Well, we have an example in our testimony of how—
it was a hypothetical—where you have got, let us say, $500 million
of cost on a water pollution bill, $400 million of benefits, and then
you have the non-quantifiable factor that this rule may just give
you clean lakes and clean rivers, which you cannot put a number
on, but you go ahead and adopt the rule anyhow. What the anal-
ysis has done is that it allows you to at least implicitly value those
non-quantifiables. You know they are at least worth at least $100
million in this example. So I think the virtue of at least quantifying
what you can is that it allows you to put a price tag on what you
cannot quantify.

Two more points. Despite all this debate, I do not think we are
all that far apart. The bottom line of Mr. Shapiro’s testimony, oral-
ly as opposed to written, because I think he was more strenuous
in his written testimony than his oral testimony, is be careful and
go slower.

Mr. SHAPIRO. I am intimidated by the Chairman.

Mr. LitaN. OK. Well, something works. Oversight works.

Chairman THOMPSON. I am just sitting here thinking about how
many hearings we would have to have to have a hearing for every
rule.

Mr. LITAN. But in any event, my point is that Mr. Shapiro is ba-
sically saying, look, be careful, be aware, keep your eyes open be-
fore going into this. But the reality is that does not seem to me an
overwhelming objection to doing what you are proposing.

Gary comes along with some very specific word changes, some of
which I happen to agree with. I think I heard him say, take out
“indirect,” add some words like “to the extent feasible.” Where the
rubber hits the road is on monetization, OK?

Now, the President’s Executive Order or OMB’s guidance already
says that agencies should monetize to the extent feasible. Your bill
does not even do that. In my testimony, I suggest you should add
such language. You should copy the words that are in the Execu-
tive Order, and as long as the words “to the extent feasible” are
in there, it seems to me that should take care of Gary’s objection.
Now, I may be pushing him too far

Chairman THOMPSON. A lot of people prefer to have the Execu-
tive Order down to use when it is convenient but not have it car-
r}iled out and not have it be made law where it really means any-
thing.

Mr. LiTAN. No comment.

Chairman THOMPSON. Let us move, if we may, briefly to the
CORA. Gentlemen, Professor Shapiro and Dr. Bass, do you have
problems with the concept that the Congress should become more
involved in the regulatory process in this way? Obviously, there is
a question as to when, if it gets involved, or when it should, to
what extent that it should. Questions have been raised as to Con-
gress meddling in the administration’s business, as it were. But, of
course, it is all based on the laws that Congress passes and we
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often find that the regulations are contrary to what our intent real-
ly was and we passed legislation that would give us another crack
at it. There are only so many hearing days in a year.

What do you think the concept, regardless of how you would ap-
proach it, the concept of Congress becoming more involved in the
process in general? Is there any approach that you would support
in that respect that we are not doing now?

Mr. BAss. The answer would be yes. I do think, and I am mindful
of the fact that you just said you have only so many days for hear-
ings, but I do believe the oversight process is a critical one in order
to educate you in the notion of developing any needed legislation.

I also think that the appropriate way to handle the regulatory
maze, if you will, are through the appropriate oversight commit-
tees. That is, it is very difficult to deal with issues comprehen-
sively. When there is a problem with the Clean Air Act, you should
deal with the Clean Air Act, and on down the line. It is more effec-
tive and will be more efficient in the long run.

I also have a bit of a problem with Bob’s idea that a letter from
Congress, or CORA as its substitute, to an agency becomes, as you
say, the 800-pound gorilla. I think the Administrative Procedure
Act was established to ensure some kind of even ground for every-
one in the public to participate in the rulemaking. If just by percep-
tion Congress’ letter has greater weight, you have then tilted the
whole regulatory playing field enormously.

By the same token, when you just asked the question about ac-
countability, ultimately, it is not only Congress that deals with it,
it is going to be the courts, and the courts are going to be guided
by the Administrative Procedure Act. So there are many factors
that have to be woven into all of this.

Chairman THOMPSON. But for Congress to weigh in, of course, it
would be helpful if they had a little more expertise than most of
us have on some of these arcane rules, and for the courts to weigh
in, I mean, the horse is way out of the barn then and it is very
expensive. The question is whether or not it would not be better
to have a little more input earlier on so that we might could avoid
some of these problems. We know that in many areas, we are com-
ing up with rules that are not only putting resources in the wrong
places but are actually harmful in some respects.

Mr. BAss. Mr. Chairman, I assume that in order to achieve that,
you hire staff that are experts. Certainly, Paul Noe knows the sub-
stance of the regulatory matters inside and out, and if he was on
the Environment Committee, the staff would know the details of
the particular legislation that they have oversight on.

Chairman THOMPSON. Well, he is a man of many talents, but he
is not a scientist and an expert in every regulatory area that could
come up.

Mr. Bass. Fair enough. I do not believe that CORA would have
that same kind of expertise that you are looking for, and, in fact,
if you take Bob’s numbers that he just did with my figure of the
CBO cost estimate, you are talking about an institution that, at its
minimum, would be $32 million a year, which is more than what
CBO is. We are not talking about something that is trivial here.

Chairman THOMPSON. Dr. Weidenbaum, you said you thought ei-
ther a new agency or as a part of CBO. Dr. Litan, do you have any
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thoughts about that? Again, part of me says the fewer new entities,
the better.

Mr. WEIDENBAUM. My preference is to——

Chairman THOMPSON. But on the other hand, CBO, I am not
sure that what they are doing now would lend itself that readily
to what we would be asking them to do here.

Mr. WEIDENBAUM. The reason I suggest putting it under CBO—
but that is not essential, it could be independent

Chairman THOMPSON. That is something we have talked about.

Mr. WEIDENBAUM. It uses a lot of the same type of talent. I am
talking about micro-economists, particularly, people with a statis-
tical bent. There would be a lot of mutual support from the existing
portions of CBO for this new portion. Also, you would save an
awful lot of overhead. So as a practical matter, you put this new
organization under CBO, I think you will find it getting off to a
start earlier than if it had to go through the whole motions of set-
ting up a new separate agency in the Legislative Branch.

Chairman THOMPSON. Dr. Litan, before I get off the subject to-
tally, do you have any thoughts on the agencies’ compliance with
the Executive Order?

Mr. LiTaN. Only what I read, which is that it is imperfect.

Chairman THOMPSON. OK. Dr. Shapiro, do you have on this lat-
ter point we have been discussing with regard to CORA, first the
bigger question, and then a preference as to whether, if you
thought it ought to be done or not, if it was going to be done, how
and where the responsibility might lie?

Mr. SHAPIRO. Thank you. I would refer to the early years of OMB
and OIRA in the Reagan Administration. That was the first admin-
istration to take regulatory oversight seriously. It was very con-
troversial. It was very controversial for a lot of reasons, but one of
them was the feeling of outsiders that there was a lot of dealing
behind the scenes, that people were getting special access to the
regulatory process through the back door of OIRA. Subsequently,
OIRA published procedural regulations which made them account-
able for their process and who comes in and who goes out. The
Clinton Administration strengthened those procedures, so they are
even more on the record.

I mention that because we were talking earlier in the hearing,
was talking earlier about when should Congress intervene, and I
think the cause of the consternation over whether it should be be-
fore a notice of proposed rulemaking is this very concern. If it is
after the notice of proposed rulemaking, there is more account-
ability, it is more open, everybody is dealing at the agency. At that
point, and typically that is when Congress now intervenes to the
extent, individual Senators or Congressmen want to have a say,
and that seems to me maybe an important dividing line for that
very reason.

The other point I would make, if I may, is this: Some of the dis-
satisfaction about agencies’ compliance with the Executive Order,
I think, deals not with the compliance with the Executive Order
but with the underlying situation that when agencies go to regu-
late, their statutory missions are often tied to different factors than
a cost-benefit test. Now, it is another whole debate whether we
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should have regulation as a substantive matter, as the mandate
tied to a cost-benefit test

Chairman THOMPSON. Well, they are not very bashful about say-
ing this does not apply to us so we are not going to do it and then
going on.

Mr. SHAPIRO. I understand.

Chairman THOMPSON. It is not a real constraint. I do not think
they are laboring under it in many cases.

Mr. SHAPIRO. No, but the extent to which they get involved with
this data is affected by their mission and their mission points them
in a somewhat different direction. So they come out with results
that some of the critics do not like. They point to that as a failure
of the cost-benefit process, but, in fact, the agency is responding to
its statutory mission and I do not see that as a criticism of the way
they do cost-benefit analysis. I see that as——

Chairman THOMPSON. Part of its statutory mission is to follow
the President’s Executive Orders, I would think, maybe not statu-
tory, but there. Yes, sir?

Mr. LITAN. Yes. On CORA, two points. One is, how much would
it cost? Not a $570,000 analysis again? We are talking about, in my
framework, a staff that looks like OIRA, like 15 or 20 people, so
cost that out at $1.5 or $2 million. Add some peer review panels
and so forth. If you are telling CORA not to do its own regulatory
analysis but, in effect, do the same kind of review that OMB is
doing, it is not $570,000 a rule. It is maybe several million dollars.
It is not $32 million.

Second, where should it be? I say in my testimony my preference
would be to have it be its own agency. I fear that it could sort of
get lost and have its influence muted if it were part of CBO. I also
suggest that you ought to talk to Dr. Crippen about this, but I
think there is some reservation within CBO about putting it there
and worry that this would compromise its relationships with the
agencies. So that is something that you will have to assess, I think,
in private conversation.

Chairman THOMPSON. Mr. Dyer, what do you come away with
from all this? How big a part of this regulatory situation is a part
of your life and doing business?

Mr. DYER. I can tell you, with my experience today, I will never
order a BLT without wondering what it stands for. I have heard
enough letters, all right. [Laughter.]

I think that most business people complain and gripe when we
are filling out some form from the Commerce Department or the
Labor Department. It is an aggravation. My business has grown.
I will be frank. I do not do much of that myself anymore, but I pay
people that do and it would be a little better for my bottom line
if I did not have to.

Many of the regulations do not appear to make sense down at
my end, and that may be because I am not very bright, I admit
that, but we rely on trade associations and academic institutions
to do the analysis. I think that what you are proposing would in-
crease our confidence that what we do when we could be out play-
ing with our kids is worthwhile. I do not believe business be-
grudges doing what it needs to do to make our country better. We
just want to make sure that we are not spinning our wheels.
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Chairman THOMPSON. You hear a lot of stories about one-size-
fits-all rules that just simply have no relevance to an individual.
They look at it and they get cynical and pessimistic and anti-gov-
ernment and anti-regulation and all that when we all know there
are some things, as you say, you have kids that swim and canoe
in that same water that we are trying to protect.

Mr. WEIDENBAUM. Mr. Chairman, could I pick up a theme that
Professor Shapiro raised?

Chairman THOMPSON. Yes, sir.

Mr. WEIDENBAUM. That is, the burden of all this regulatory re-
view. I think he has got a good point there, which is why I think
when the Congress finishes writing a bill like S. 59, you ought to
economize on all the regulatory review mandates that you are im-
posing.

Cga;rman THOMPSON. Do a little cost-benefit analysis, in other
words?

Mr. WEIDENBAUM. Will the benefit-cost analysis pass the benefit-
cost test? But there is a little hook to my point here. What is sauce
for the goose is sauce for the gander. If we are all so enthusiastic
about the agencies doing good benefit-cost analysis, I would think
that the Congress when it is first writing a Clean Air Act or a
Clean Water Act could use some of that good stuff, as well,
perhaps——

Chairman THOMPSON. Now you started meddling again. [Laugh-
ter.]

Mr. WEIDENBAUM. Yes, sir. Guilty. But that would deal with the
problem that a lot of these agencies are catching holy heck for
things that they have no discretion over. You have tied their
hands.

Chairman THOMPSON. You are absolutely right. The classic case
is the IRS. We pass these God-awful laws, overreaching, broad, and
then beat them up for enforcing it. There is no question about that.

So on that happy note, I want to thank you gentlemen. This has
been an extended version here today, but it has been extremely
helpful to us. I hope that we can stay in touch with each of you
as we go along and come up with a good result. So thank you very
much and we will stand in recess.

[Whereupon, at 1:05 p.m., the Committee was adjourned.]



APPENDIX

OPENING STATEMENT BY SENATOR GEORGE V. VOINOVICH

Mr. Chairman, I commend you again for holding these important hearings on reg-
ulatory reform both yesterday and today.

Over the years, as a State legislator, a mayor and a governor I have become in-
creasingly concerned about the unnecessary and burdensome costs that are imposed
on our citizens and State local governments through Federal laws and regulations.

Since 1994, I have worked closely with Members of this Committee—with you in
particular Mr. Chairman—and the State-local government coalition to enact com-
mon-sense legislation that would result in greater protection of public health and
the environment while alleviating cost burdens on State and local governments and
the private sector.

As a nation, we spend vast sums on regulation. A report commissioned by the
U.S. Small Business Administration estimates that regulations cost the economy
about $700 billion a year—more than $7,000 for the average American household.

Unfortunately, these cost burdens have not always resulted in maximum health
or environmental protection. I think it is imperative that we take a close look at
whether regulations are meeting their intended goals and at what costs.

Yesterday we held a hearing on the Regulatory Improvement Act, which will help
to ensure that new regulations are based on sound science and cost-benefit analysis.
I believe the two bills we will discuss today help to round out the regulatory reform
process. One tracks the costs and benefits of existing regulations, while the other
provides Congress with an independent analysis of the costs and benefits for major
regulations.

Mr. Chairman, I am pleased to be a cosponsor of your Regulatory Right-to-Know
Act, S. 59. this bill would require the Office of Management and Budget to submit
an annual report to Congress on the total costs and benefits of Federal regulations—
particularly those imposed on State and local governments. It also requires OMB
to submit any recommendations for reforming wasteful or outdated regulations.
However, it does not mandate that any regulation or program be eliminated because
the benefits do not outweigh the costs.

I commend the bipartisan work that you and Senator Breaux have done on this
bill. This bill also has the bipartisan support of the Nation’s governors, mayors,
State legislation and county commissioners.

We will also discuss a bill that was introduced last year that would establish the
Congressional Office of Regulatory Analysis. The purpose of this bill would be to
provide Congress with independent analyses of new rules to help determine whether
a regulation should be challenged under the Congressional Review Act.

I strongly believe that all three bills from our 2 days of hearings will make the
Federal Government more accountable to the people it serves. And they will help
to ensure that costs, benefits, and sound science have been studied prior to final-
izing rules.

Thank you, Mr. Chairman. I look forward to today’s testimony.

(35)
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106TH CONGRESS
1ST SESSION S ° 9

To provide Governmentwide accounting of regulatory costs and benefits, and
for other purposes.

IN THE SENATE OF THE UNITED STATES

JANUARY 19, 1999
Mr. THOMPSON (for himself, Mr. BREAUX, Mr. LOTT, and Mr. STEVENS) in-
troduced the following bill; which was read twice and referred to the Com-
mittee on Governmental Affairs

A BILL

To provide Governmentwide accounting of regulatory costs
and benefits, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Regulatory Right-to-
5 Know Act of 1999".

6 SEC. 2. PURPOSES.

7 The purposes of this Act are to—

8 (1) promote the public rig_ht-to;lumW-about the
9 costs and benefits of Federal regulatory programs
10 and rules;
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(2) increase Government accountability; and
(3) improve the quality of Federal regulatory
programs and rules.

SEC. 3. DEFINITIONS.

In this Act:

(1) IN GENERAL.—Except as otherwise pro-
vided in this section, the definitions under section
551 of title 5, United States Codé, shall apply to
this Act.

(2) BeNEFIT.—The term “benefit” means the
reasonably identifiable significant favorable effects,
quantifiable and nonquantifiable, including social,
health, safety, environmental, economic, and dis-
tributional effects, that are expected io result from
implementation of, or eoxﬁpliance with, a rule.

(3) CoST.—The term “cost’” means the reason-
ably identifiable significant adverse effects, quantifi-

‘able and nonquantifiable, including social, health,

safety, environmental, economic, and distributional
effects, that are expected to result from implementa- “
tion of, or compliance with, a rule.

(4) DRECTOR.—The term “Director” means
the Director of the Office of Managemenf: and Budg-

"et, acting through the Administrator of the Office of

Information and Regulatory Affairs.
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(5) MaJOR RULE.—The term ‘“‘major rule”
means any rule as that term is defined under section
804(2) of title 5, United States Code.

(6) PROGRAM ELEMENT.—The term “prog-raim
element” means a rule or related set of rules.

SEC. 4. ACCOUNTING STATEMENT.. -~ -~ -

(a) IN GENERAL.—Not later than February 5, 2001,
and each year thereafter, the President, acting through
the Director of the Office of Management and Budget,
shall i:repa.re and submit to Congress, with the budget of
the United States Government submitted under section
1105 of title 31, United States Code, an accounting state-
ment and associated report containing—

(1) an estimate of the total annual costs and
benefits of Federal regulatory programs, including
rules and paperwork—

(A) in the aggregate;

(B) by agency, agency program, and pro-
gram element; and

(C) by major rule;

(2) an analysis of direct and indirect impacts of
Federal rules on Federal, State, local, and tribal
goveminent, the private sector, small \business,
‘wages, and economic growth; and
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(3) recommendations to reform inefficient or in-
effective regulatory programs or program elements.

(b) BENEFITS AND COSTS.—To the extent feasible,
the Director shall quantify the net benefits or net costs
under subsection (a)(1).

(c) YEARS COVERED - BY "ACCOUNTING STATE-
MENT.—Each accounting statement submitted under this
Act shall cover, at a minimum, the costs and corresp;)nd-
ing benefits for each of the 4 fiscal years preceding the
year in which the report is submitted. The statement may
cover any year preceding such years for the purpose of
revising previous estimates.

SEC. 5. NOTICE AND COMMENT.

(a) IN GENERAL.—Before submitting a statement
and report to Congress under section 4, the Director of
the Office of Management and Budget shall—

(1) provide public notice and an opportunity to
comment on the statement and report; and
(2) consult with the Comptroller General of the

United States on the statement and report.

{b) APPENDIX.—After consideration of the com-
ments, the Director shall imcorporate an appendix to the
report addressing the public comments and peer review

comments under section 7.
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SEC. 6. GUIDANCE FROM THE OFFICE OF MANAGEMENT

AND BUDGET.

(2) IN GENERAL.—Not later than 180 days after the
date of enactment of this Act, the Director of the Office
of Management and Budget, in consultation with the
Council of Economic Advisors, shall-issue guidelines to
agencies to standardize—

(1) most plausible measures of costs and bene-
fits; and

(2) thé format of information provided for ac-
counting statements.

(b) REViEW.—The Director shall review submissions
from the agencies to ensure consistency with the guide-
lines under this section.

SEC. 7. PEER REVIEW.

(a) IN GENERAL.—The Director of the Office of
Management and Budget shall arrange for a naﬁonally
recognizéd public policy research organization with exper-
tise in regulatory analysis and regulatory accounting to
provide independent and external peer review of the guide-
lines and each accounting statement and associated report
under this Aect before such guidelines, statements, and re-
ports are made final.

(b) WRITTEN COMMENTS—The peer review under
this section shall provide written comments to the Director
in a timely manner. The Director shall use the peer review
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1 comments in preparing the final guidelines, statements,

2 and associated reports.

3 (¢) FACA.—Peer review under this section shall not
4 be subject to the Federal Advisory Committee Act (5
5 U.S.C. App.).
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105t CONGRESS
12§ 1675

To establish a Congressional Office of Regulatory Analysis.

IN THE SENATE OF THE UNITED STATES

FEBRUARY 25, 1998

Mr. SHELBY (for himself and Mr. BOND) introduced the following bill; which
was read twice and referred to the Committee on Governmental Affairs

A BILL

To estabﬁsh a Congressional Office of Regulatory Analysis.

1 Be it enacted by the Senate and House of Representa-
2 tives of the Uniled States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Congressional Office
S of Regulatory Analysis Act”.

6 SEC. 2. FINDINGS AND PURPOSES.

7 (a) FINDINGS.—Congress finds that—

8 (1} Federal regulations can have a positive ir-
9 pact in protecting the environment and the health
10 and safety of all Americans; however, uncontrolled
11 increases in the costs that regulations place on the

12 economy cannot be sustained;
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{(2) the legislative branch has a responsibility to
see that the laws it passes are properly implemented
by the executive branch;

(3) effective implementation of chapter 8 of
title 5 of the United States Code (relating to con-
gressional review of agency rulemaking) is essential
to eontrolling the regulatory burden that the Gov-
ernment places on the economy; and

{(4) in order for the legislative branch to fulfill
its responsibilities under chapter 8 of title 5, United
States Code, it must have accurate and reliable in-
formation on which to base its decisions.

(b) PURPOSE.—The purpose of this Act is to estab-

lish a congressional office to provide Congress with inde-
pendent, timely, and reasoned analyses of existing and an-
ticipated Federal rnles and regulations, including—

(1) assessments of the need for, and effective~
ness of, existing and anticipated Federal rules and
regulations in meeting the mandates of underlying
statutes;

(2) statements of the existing and projected
economic and noneconomic impacts, including the
impacts of reporting requirements, of such rules and
regulations; and
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(3) separate assessments of the effects of exist-
ing and anticipated regulations on segments of the
publie, such as geographic regions and small entities.
3. ESTABLISHMENT OF OFFICE.

{(a) ESTABLISHMENT.—

(1) IN GENERAL.—There is established a Con-
gressional Office of Regulatory Analysis (hereafter
in this Act referred to as the ‘“Office”). The Office
shall be headed by a Director.

(2) APPOINTMENT.—The Director shall be ap-
pointed by the Majority Leader of the Senate and
the Speaker of the House of Representatives without
regard to political affiliation and solely on the basis
of the Director’s ability to perform the duties of the
Office.

(3) TErRM.—The term of office of the Director
shall be 4 years, but no Director shall be permitted
to serve more than 3 terms. Any individual ap-
pointed as Director to fill a vacaney prior to the ex-
piration of a term shall serve only for the unexpired
portion of that term. An individual serving as Direc-
tor at the expiration of that term may continue to
serve until the individual’s successor is appointed.

(4) REMOVAL.—The Director may be removed

by a coneurrent resolution of Congress.
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(5) COMPENSATION.—The Director shall re-
ceive compensation at a per annum gross rate equal

to the rate of basic pay for a position at level 111

of the Executive Schedule under section 5314 of title

5, United States Code.

{b) PERSONNEL.—The Director shall appoint and fix
the compensation of such personnel as may be necessary
to carry out the duties and functions of the Office. All
personnel of the Office shall be appointed without regard
to political affiliation and solely on the basis of their fit-
ness to perform their duties. The Director may prescribe
the duties and responsibilities of the personnel of the Of-
fice, and delegate authority to perform any of the duties,
powers, and functions of the Office or the Director. For
purposes of pay (other than pay of the Direetor} and em-
ployment benefits, rights, and privileges, all personnel of
the Office shall be treated as if they were employees of
the Senate.

{c¢) EXPERTS AND CONSULTANTS.—In carrying out
the duties and functions of the Office, the Director may
procure the temporary (not to exceed one year) or inter-
mittent services of experts or consultants or organizations
thereof by contraet as independent contractors, or, in the
case of individual experts or consultants, by employment
at rates of pay not in excess of the daily equivalent of



46

5

1 the highest rate of basic pay under the General Schedule
2 of section 5332 of title 5, United States Code.

3
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(d) RELATIONSHIP TO EXECUTIVE BRANCH.—

(1) IN GENERAL.—The Director is authorized
to secure information, data, estimates, and statistics
directly from the various departments, agencies, and
establishments of the executive branch of Govern-
ment, including the Office of Management and
Budget, and the regulatory agencies and commis-
sions of the Government. All such departments,
agencies, establishments, and regulatory agencies
and commissions shall promptly furnish the Director
any available material which the Director determines
to be necessary in the performance of the Director’s
duties and functions (other than material the disclo-
sure of which would be a violation of law).

(2) SErvVICES.—Upon agreement with the head
of any such department, agency, establishment, or
regulatory agency or commission—

(A) the Director may use the services, fa-
cilities, and personnel with or without reim-
bursement of such department, agency, estab-
lishment, or commission; and

(B) the head of each such department,
agency, establishment, or regulatory agency or
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commission is authorized to provide the Office
such services, facilities, and personnel.

(e) RELATIONSHIP TO OTHER AGENCIES OF CON-
GRESS.—In carrying out the duties and functions of the
Office, and for the purpose of coordinating the operations
of the Office with those of other congressional agencies
with a view to utilizing most effectively the information,
services and capabilities of all such agencies in carrying
out the various responsibilities assigned to each, the Direc-
tor is authorized to obtain information, data, estimates,
and statistics developed by the General Accounting Office,
Congressional Budget Office, and the Library of Congress,
and (upon agreement with them) to utilize their services,
facilities, and personnel with or without reimbursement.
The Comptroller General, the Director of the Congres-
sional Budget Office, and the Librarian of Congress are
authorized to provide the Office with the information,
data, estimates, and statistics, and the services, facilities,
and personnel, referred to in the preceding sentence.

(f) APPROPRIATIONS.—There are authorized to be
appropriated to the Office for fiseal years 1998 through
2006 such sums as may be necessary to enable the Office
to carry out its duties and functions.
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SEC. 4. RESPONSIBILITIES.

(a) TRANSFER OF FUNCTIONS UNDER CHAPTER 8
FroM GAO TO OFFICE.—

(1) DIRECTOR'S AUTHORITY.—Section 801 of

1

2

3

4

5 title 5, United States Code, is amended by striking
6 “Comptroller General” each place it occurs and in-
7 serting ‘“Director of the Office’’; and

8 (2) DEFINITION.—Section 804 is amended by
9

adding at the end the following:

10 “(4) The term ‘Director of the Office’ means
11 the Director of the Congressional Office of Regu-
12 latory Affairs established under section 3 of the
13 Congressional Office of Regulatory Analysis Act.”.
14 (3) MAJOR RULES.—

15 (A) REGULATORY IMPACT ANALYSIS.—In
16 addition to the assessment of an agency’s com-
17 pliance with the procedural steps for major
18 rules described under section 801(a)(2)(A) of
19 title 5, United States Code, the Office shall
20 conduct its own regulatory impact analysis of
21 such major rules. The analysis shall include—
22 (i) a deseription of the potential bene-
23 fits of the rule, including any beneficial ef-
24 fects that cannot be quantified in monetary
25 terms and the identification of those likely

26 to receive the benefits;
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(i) a deseription of the potential costs
of the rule, including any adverse effects
that cannot be quantified in monetary
terms and the identification of those likely
to bear the costs;

(iii) a determination of the potential
net benefits of the rule, including an eval-
uation of effects that cannot be quantified
in monetary terms;

(iv} a deseription of alternative ap-
proaches that could achieve the same regu-
latory goal at a lower cost, together with
an analysis of the potential benefit and
costs and a brief explanation of the legal
reasons why such alternatives, if proposed,
could not be adopted; and

(v) a summary of how these results
differ, i at all, from the results that the
promulgating agency received when con-
ducting similar analyses.

{(B) TIME FOR REPORT TO COMMITTEES.—

Section 801(a)(2)(A) of title 5, United States
Code, is amended by striking “15” and insert-
ing ‘45",
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(4) NONMAJOR RULES.—The Office shall con-

duct a regulatory impact analysis, in accordance
with paragraph (3)(A), of any nonmajor rule, as de-
fined in section 804(3) of title 5, United States
Code, when requested to do so by a committee of the
Senate or House of Representatives, or individual

Senator or Representative.

(5) PRIORITIES.—

(A) ASSIGNMENT.—To ensure that analy-
ses of the most significant regulations occur,
the Office shall give first priority to, and is re-
quired to conduct analyses of, all major rules,
as defined in section 804(2) of title 5, United
States Code. Secondary priority shall be as-
signed to requests from committees of the Sen-
ate and the House of Representatives. Tertiary
priority shall be assigned to requests from indi-
vidual Senators and Representatives.

(B) DISCRETION TO DIRECTOR OF OF-
FICE.—The Director of the Office shall have
the discretion to assign priority among the sec-

ondary and tertiary requests.

(b) TRANSFER OF CERTAIN FuNcTIONS UNDER THE

24 UNFUNDED MANDATES REFORM AcCT OF 1995 FrOM

25 CBO TO OFFICE.—
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(1) COST OF REGULATIONS.—Section 103 of
the Unfunded Mandates Reform Act of 1995 (2
U.S.C. 1511) is amended—

(A) in subsection (b), by striking ‘“‘the Di-
rector” and inserting ‘‘the Director of the Con-
gressional Office of Regulatory Analysis™; and

(B) in subsection (c), by inserting after
“Budget Office” the following: “or the Director
of the Congressional Office of Regulatory Anal-
ysis”.

(2) ASSISTANCE TO THE CONGRESSIONAL OF-
FICE OF REGULATORY ANALYSIS.—Section 206 of
the Unfunded Mandates Reform Act of 1995 (2
U.S.C. 1536) is amended—

(A) by amending the section heading to
read as follows: ‘“‘SEC. 206. ASSISTANCE TO
THE CONGRESSIONAL OFFICE OF REGU-
LATORY ANALYSIS.”; and

(B) in paragraph (2), by striking “the Di-
rector of the Congressional Budget Office” and
inserting “the Director of the Congressional Of-
fice of Regulatory Analysis”.

{(¢) OTHER REPORTS.—In addition to the regulatory

24 impact analyses of major and nonmajor rules deseribed

25 under subsection (a), the Office shall issue an annual re-
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port on an estimate of the total cost of Federal regulations

on the United States economy.
SEC. 5. EFFECTIVE DATE.

This Act and the amendments made by this Act shall
take effect 180 days after the date of enactment of this
Act.
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Mhic s O s,
National Governors’ Association
National Conference of State Legislatures
Council of State Governments
The U.S. Conference of Mayors
National League of Cities
National Association of Counties
International City/County Manag t Associati
March 10, 1999
The Honorable Fred Thompson The Honorable John B. Breaux
Chairman United States Senate
Senate Governmental Affairs Committee 516 Hart Senate Office Building
340 Dirksen Senate Office Building Washington, DC 20510

Washington, DC 20510
Dear Mr. Chairman and Senator Breaux:

We are writing on behalf of the nation’s Govemors, state legislators, and local elected officials to support
the “Regulatory Right-to-Know Act of 1999.” The proposed legislation would greatly assist state and
local governments in assessing the costs and benefits of major regulations. This bill would lead to
improved quality of federal regulatory programs and rules, increase federal government accountability,
and encourage open communication among federal agencies, state and local governments, the public, and
Congress regarding federal regulatory priorities.

This bill calls for an annual report to Congress by the President and the Office of Management and
Budget that would analyze the impacts of federal rules on federal, state, and local governments. One of
the highest priorities of the state and local interest groups is to prevent costly intergovernmental mandates
on state and local governments. With your help, we were successful in preventing legislative mandates
through the 1995 Unfunded Mandates Reform Act (UMRA). This new bill seeks to prevent costly

d from regulatory agenci While UMRA provides this type of analysis for legislation that
creates federal intergovernmental mandates, there is no clear, streamlined process to assess the impact of
federal regulations on a regular basis.

We applaud your efforts to encourage greater accountability with regard to the burden of costly federal
regulations on state and local governments. The changes proposed would, we believe, benefit all of our
taxpayers and constituents. We look forward to working with you in securing enactment of this
legislation.

Fen T oBend

Governor Thomas®R. Carper Representative Dan Blue
State of Delaware North Carolina State House of Representatives
Chairman, National Governors’ Association President, National Confi e of State

Legislatures
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Governor Tommy G. Thompson Commissi
State of Wisconsin Wake County, Nocth Carolina
President, Council of State Governments i ional i

rons- M éi:’“"! —

Mayor Clarence A. Anthony Mayor Deedee Corradini

South Bay, Florida Salt Lake City, Utah

President, National League of Cities President, The U.S. Conf of May
8‘7 G C . \@V‘

Bryce Stuart, City Manager

City of Winston-Salem

President, International City/County
Management Association
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, O.C. 20303

STATEMENT OF DONALD R. ARBUCKLE
ACTING ADMINISTRATOR AND DEPUTY ADMINISTRATOR
OFFICE OF INFORMATION AND REGULATORY AFFAIRS
OFFICE OF MANAGEMENT AND BUDGET
_ BEFORETHE
COMMITTEE ON GOVERNMENTAL AFFAIRS
UNITED STATES SENATE
Agril 22, 1999

Good moming, Mr. Chairman and members of this Committee. You invited me to
discuss S. 59 and HR. 1074, the “Regulatory Right-to-Know Act of 1999.” These bills would
expand the current requirement that the Office of Management and Budget (OMB) prepare an
annual Report on the Costs and Benefits of Federal Regulations. You also asked for our views
on the “Congressional Office of Regulatory Analysis Act” (S. 1675 in the last Congress).

S. 59 and HR. 1074 would make permanent what Congress has passed as an
appropriation rider cach of the past three years. First, I would like to discuss the prior legislation
and how the Office of Information and Regulatory Affairs (OIRA) has implemented it. Second, [
would like to discuss how S. 59 and H.R. 1074 differ from this prior legislation, and our
concerns with these bills.

As drafted, the Administration opposes both S. 59 and HR. 1074. However, we believe
that S. 59 is preferable to the House version of the "Regulatory Right-to-Know Act" (H.R. 1074).
If the Committee believes it is necessary to codify the current reporting process into permanent
law, we would recommend using the appropriations language that created the report in the first
place, and would welcome an opportunity to work with the Committee to do so.

Legislative Back )

The first two riders, which we supported, were passed on a bipartisan basis. They called
upon OIRA to issue an annual report containing two categories of cost-benefit information: (1)
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estimates of the total annual costs and benefits of Federal regulatory programs, in the aggregate;
and (2) estimates of the costs and benefits of major regulations issued during the ycar. Major
regulations are, in general, those with an econarmic impact of over $100 million.

OIRA followed the guidance provided by the legislative }listory' in developing these two
reports, and compiled the information concerning aggregate.costs and benefits from economic
studies prepared by outside experts or the agencies. . Much of the information concemning major
rules was based on the economic analysis prepared by agencies in the course of each rulemaking.
Similarly relying on studies by outside experts.and agencies, OIRA assessed the impacts of
Federal rules on the private sector, State and local government, and the Federal government in
general terms.

We have learned a great deal in the course of preparing these two reports. We have
leamed how difficuit and labor intensive this task is and how uneven and limited the existing
data. In addition, we describe the many, significant methodological problems sssociated with
aggregating estimates of the costs and benefits of regulation. We detail gaps and inconsistencies
in many of the existing aggregate estimates. We point out that agencies have not been using the
same assumptions and methodologies in preparing cost-benefit analyses of individual rules. We
emphasize that not all costs and benefits can be measured in dollars or other quantitative means,
but need to be described qualitatively.

We have underlined in both reports that progress in improving our ability to estimate
costs and benefits is an incremental, iterative task. We beliove we have made substantial
progress in the 1997 and 1998 reports. The 1998 report, for example, refined cost-benefit
‘estimates presented in the first report and summarized cost-benefit estimates for previously
issued regulations in order to build an historic data base. The 1998 report also responded to
criticism of the first report by taking steps to standardize agency assumptions and monetize
estimates where agencies had only quantified them.

We believe that these reports have been useful by compiling and explaining what we

! Senators Glemm and Levin, September 12, 1996, Congressional Record, p. $10397.
Chairman Thompson, July 17, 1997, Congressional Record, p. $7701.
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know regarding the costs and benefits of regulations. They have also been useful, however, in
pointing out what we do pot know, and the difficultics inhcrent in devcloping this knowledge.
‘We have tried to emphasize in both reports, for example, that there are many methodological
problems that are still being explored and argued within the economics profession. We have also
underlined the relative paucity of data on the costs and benefits of regulatory program currently
on the books, and the enormity of the task of developing such data.

Last year, Congress passed a third appropriation rider that was broader in scope and more
detailed than the first two. The cost-benefit report is to accompany the FY 2001 budget. “To the
extent feasible,” the third appropriations rider calls for additional levels of cost-benefit analysis,
grouped by "agency and agency program.” It also calls for an assessment of the impacts of
Federal rules on "small business, wages, and economic growth.” Following the same
incremental, iterative approach OIRA took with the first two reports, we plan to develop a third
report building on the previous reports. Consistent with the legislative history, OIRA will review
studies prepared by outside experts and the agencies, identify the studies that OIRA believes are
most pertinent to the issues addressed in the report, and present a compilation of these existing
studies.

The only procedural requirement in the first two appropriations riders was publication of
the draft report for public comment. The third appropriations rider adds two more procedures:
(1) OMB issuance of guidelines to agencies to standardize “measures of costs and benefits: and
the format of accounting statements;” and (2) “independent and external peer review” of both the
guidelines and the draft report. OIRA is in the process of developing the guidance requested.
This guidance will be based on the “Best Practices” document already issued as the result of an
exhaustive, two-year interagency effort.

Our experience in preparing these reports leads us to several comments relevan: to your
consideration of S. 59 and H.R. 1074. These first reports have been developed under clear
guidance in legislative history that OIRA serve as a compiler of existing agency analyses. The
drafters of the legislation recognized that the task of filling the data gaps and resolving
methodological difficulties was one that OIRA and the Executive agencies could not reasonably
be expected to accomplish in the near term.
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Nevertheless, some commenters on our reports appear to have overlooked this essential
legislative history and expect much morc. We arc concerned that the new requirements of the
third rider, as well as the more extensive new provisions of S. 59 and H.R. 1074, reflect a belief
that there is more information available than we believe is the case, that this information can be
produced by the agencies without significant diversion of resources, and that OIRA could expand
these efforts without damaging effect on its other regulatory oversight. We are concemed that
the new provisions will create unreasonable expectations, and neither resolve nor even
acknowledge the methodological and data collection difficulties inherent in this task.

S. d H.R. 1074, the “Regulatory Right-to-Know Act of 1999.”

Both S. 59 and H.R. 1074 add significant burdens to what has been enacted before. In the
discussion below, I am referring to H.R. 1074, as it was marked up in Subcommittee on April 20,
1998. We object to a number of these provisions. In general, they require production of data
that is not now available; in some cases, they require creation of estimates for which there is no
basis for consensus even in the academic community. They specify processes and require
recommendations that do not take into account what the Executive branch already does. In short,
these provisions — despite having the admirable intention of making sure there is progress in
regulatory analysis and oversight — themselves overregulate.

1. 8.59 R. 1074 2 to require the compilation of data that is not now
avajlable.
. Last year’s appropriation rider directs OIRA to estimate total annual costs and benefits

(A) in the aggregate; (B) by agency and agency program; and (C) by major rule to the
extent feasible. OIRA does this by aggregating cost-benefit estimates based on existing
academic and peer reviewed agency studies and by detailing aggregates for agencies and
agency programs where data is reasonably available. For major rules, OIRA will be able
to rely upon the cost-benefit analyses prepared by the agencies in the course of OIRA’s
regulatory reviews under E.O. 12866.

S. 59 and H.R. 1074, by deleting the qualifying phrase “to the extent feasible,” could
require the creation of a large number of new economic analyses that do not now exist.
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This would divert efforts to analyze the consequences of new policies and turn them
instead to review of policies and programs that have been in existence for years,
sometimes decades — programs for which there have already been multiple opportunities
to review and suggest changes.

Under section 4(b), S. 59 adds provisions requiring OMB to “quantify the net benefits or
net costs” of Federal regulatory programs. H.R. 1074 has a similar, but even more
prescriptive provision. If an agency is able to provide data of sufficient specificity and
reliability to quantify both costs and benefits, OIRA would be able to do this. If the
necessary data arc unavailable to the agency, however, OIRA will not be able to quantify
it. To the extent this provision could be interpreted to apply to 2 currently existing
“program component” — meaning “a set of related rules” ~ it is our understanding that no
agency regulatory impact analyses and only a few other studies are able to provide such
data. Furthermore, for some types of benefits, there is no consensus even in the academic
community as to the appropriate method for quantification.

Under section 4(b)(1), H.R. 1074 adds provisions calling for an analysis of the “impacts
of Federal rules and paperwork™ on “consumer prices, and economic growth.” OIRA is
unaware of any comprehensive body of economic literature concerning these and other of
the topics covered by section 4(b)(1) for specific Federal rules and paperwork. The topics
covered by section 4(b)(1) tend to be macroeconomic in scope, and, therefore, are not
easily addressed using the available techniques of microeconomic analysis that underlies
the cost-benefit analyses of individual rules and paperworks on which the annual report is
largely based.

2. Both S. 59 and H.R. 1074 appear to change the standards under which regulations are

vel

Both 8. 59 and HR. 1074 call for “most plausible measures of costs and benefits.” It
appears that adding “most plausible” is intended in part to give policy guidance
concerning risk assessments and cost-benefit analyses, directing agencies to choose
particular assumptions over others, thus oversimplifying a complex analytic process.
The insertion of “most plausible™ appears to be short-hand for the more detailed
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provisions relating to risk assessment found in Sections 624(c), (¢), and (f) of S. 746, on
which you heard testimony yesterday. As *“most plausible” appears less flexible than the
counterpart provisions in S. 746, we object to including “most plausible” in S. 59 and
H.R. 1074,

. Both S. 59 and H.R. 1074 require OIRA to issue guidelines. Under the third
appropriation rider, OIRA is already in the process of issuing these guidelines. We are
concermed that including this requirement in S. 59 or H.R. 1074 is either duplicative or
intended to change rulemaking standards. )

3. and HR. 4 would olici

addition to requiring a report on the costs and benefits of regulanons, both bills call for
recommendations for modification of current regulatory programs. The Administration has a

long record of suggesting changes in regulatory policies and procedures when appropriate,
ranging from the Safe Drinking Water Act amendments and the Food and Drug Administration
Modemization Act, to the Food Quality Protection Act. All of them were developed in an
interagency policy process, generally coordinated by one of the President’s policy councils.

They require extensive work throughout the Executive branch, including in-depth review and
evaluation of current statutes, program administration, budget priorities, and agency resources. It

is neither feasible nor appropriate to require creation of a separate and additional policy process

as part of this report.

1074 w lish us institutiona
adminj ively justified at will delay the report uce *s flexibili
reparing i

Let me describe these many procedures. To develop the annual report, OMB is to issue
guidelines “to standardize most plausible measures of costs and benefits; and the format of
information” that agencies are to provide OMB. OMB is to issue these guidelines after
consultation with both the Council of Economic Advisors (CEA) and Comptroller General of the
United States (under the Senate version) or the Congressional Budget Office (under the House
version). The draft guidelines are to be subject to a public comment period (60 days under the
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House version, unspecified under the Senate version), presumably through publication in the
Federal Register. The draft guidelines are to be subject to the peer review of one nationally
recognized public policy research organizations with expertise in regulatory analysis and
regulatory accounting (Senate version) or two or more persons vgith a similar expertise in
regulatory matters (House version). Peer reviewers are to provide written comments “in a timely
manner,” and OMB is to “use” the peer review comments “in preparing” these guidelines. With
these guidelines, OMB is to include an appendix “addressing the public comments and peer
review comments” OMB has received. OMB is to review agency submissions “to assure
consistency” with these guidelines, and assemble a draft report. OMB is to implement all of
these consultations, public comment, and peer review procedures before issuing the final report.

These detailed procedures prescribe how and when OMB and OIRA are to consult
concemning the costs and benefit calculations for each regulation described in each report. While
we do consult and seek outside review when it is constructive to do so, S. 59 and H.R. 1074 take
a one-size-fits-all approach that is a textbook example of overregulation. We believe the
cumulative effect of all of these procedures will undermine, not enhance the timely development
of the annual reports, and urge their deletion.

In sum, S. 59, and its counterpart in the House, H.R. 1074, could be interpreted to limit
OIRA'’s discretion and flexibility to compile a useful report based on existing agency and
academic studies and to undertake other initiatives to improve agency cost-benefit analysis. To
satisfy S. 59 or H.R. 1074, agencics may have to be called upon to compile detailed data that
they do not now have, and undertake analyses that they do not now conduct, using scarce staff
and contract resources, regardless of any practical analytic need as part of the rulemaking
process. We are concerned that if Congress wants cost-benefit analysis to improve and become
institutionally more routine, S. 59 or H.R. 1074 do not create the institutional incentives to do
this. In fact, they may delay it.

Before completing my testimony, I would like briefly to discuss the “Congressional
Office of Regulatory Analysis Creation Act” (S. 1675 as introduced in the last Congress). Asis
tradition, the Administration defers to Congress on matters of internal organization of the
Legislative branch. However, we believe it is important to clarify that no Congressional office
should be involved in the Executive branch’s development of new regulations prior to their
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formal publication. Legislation which would directly invoive Congress during the development
of regulations would undermine the candid exchange of views within the Executive branch, and
could jeapardize the careful ralemaking process established through the Administrative
Procedure Act over the past 50 years. Congress has established a workable regulatory review
process in which it oversees Executive branch regulatory decisic;ns after those decisions are made
in accordance with established statutory administrative procedures, and we believe that process
should be maintained.

This concludes my testimony. Thank you for the opportunity to appear before you, and I
welcome any questions you may have. -
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Chairman Thompson, Senator Lieberman, members of the Senate Governmental Affairs
Committee, I am Senator Steve Saland, a member of the New York State Senate and chairman
of its Children and Families Committee. I appear before you today on behalf of the National
Conference of State Legislatures. For 1998-99, I am serving as a member of NCSL's Executive

Committee.

I want to thank you, Mr. Chairman, for offering NCSL an opportunity to participate in this
hearing. The National Conference of State Legislatures represents the state legislatures of the 50
states and the nation's commonwealths and territories. Since its inception, NCSL has been
outspoken about the need to maintain and strengthen our federal system of government and to
enhance intergovernmerrtal relations. The focus of most of NCSL's policies and advocacy
activity is on preserving state authority, avoiding costly unfunded federal mendates, assuring
flexibility to carry cut state-federal partnerships and strengthening intergovernment relations.

We are strong supporters of S. 59, the "Regulatory Right to Know Actof 19997

1. NCSL'S AND THE BIG SEVEN'S SUPPORT FOR S. 59. I come before you today not
only as NCSL's representative, but also on behalf of all national organizations representing state
and local government elected officials. In addition to NCSL, the National Governors
Association, the Council of State Governments, the National Association of Counties, the U.S.
Conference of Mayvrs, the National League of Cities and the International City Managers
Association (hereafter, the "Big Seven'™), have endorsed S. 59, The Regulatory Right To Know

Act of 1999. The Big Seven is supporting this bipartisan legislation because (1) it will strengthen
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federal regulatory programs and rules, (2) will increase federal government accountability and (3}
will foster better communications among federal agencies, state and local governments, the
public and Congress. At this point, I would like to ask permission for the Big Seven's letter of

March 10, 1999 supporting S. 59 to be inserted into the committge's record.

The Big Seven has endorsed S. 59 because it represents a critical piece in an agenda we adopted
in late 1998 to bolster federalism. This agenda was crafted to temper the increasing propensity to
preempt state and local authority and to improve communications with and consultations
between the federal government and state and local government elected officials. We also
identified the need to improve accountability and information regarding federal action and its
impact on state and local governments. Finally, we identified numerous lingering problems with
federal grant management that have prolonged unmecessary inefficiencies. Therefore, NCSL and
its state and local government association partners have endorsed a series of federalism
measures, including not only S. 59 and its House counterpart, H.R. 1074, but also S, 746, the
Regulatory Improvement Act that was the focus of yesterday's hearing. We are also supporting

S. 468, the Federal Financial Assistance Management Act (and its House counterpart, HR. 409) -
and Section 5 of FLR. 350 that makes a technical correction to the Unfunded Mandate Reform
Act regarding the Congressional Budget Office's scorekeeping responsibilities. We are very
hopeful that members of both houses will soon unveil a "government partnership act” including

procedural curbs on preemption, fo complete the Big Seven's federalism agenda for the 106th
Congress.
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2. THE ANNUAL ACCOUNTING STATEMENT IN S. 59. S. 59 provides for an annual
report analyzing the direct and indirect impacts of federal rules on federal, state, local and tribal
governments. This legislation is primarily about accountability and information. It is
fundamental and workable. From the perspective of state legislators, the potential long-term
benefit of this report is best understood when comparing it with procedures and annual reports
now provided by the Congressional Budget Office pursuant to the Unfunded Mandates Reform
Act (UMRA). UMRA provides a sound procedural mechanism for assessing the potential fiscal
impact of unfunded federal mandates on state and local governments. This process has proven
quite successful in limiting costly unfunded mandates on state and local governments. In short,
when Congress and the administration are more informed about mandates, fewer mandates are
imposed and costs to states and localities are potentially limited. Additionally, UMRA requires
the Congressional Budget Office to produce an annual report summarizing the analyses it has
completed and commenting on congressional activities related to UMRA. This document has
proven to be informative, accountable and useful. Without it, neither Congress nor state and
local elected officials would have anything but hearsay, perceptions and anecdotes to document
the workability and effectiveness of UMRA. Furthermore, the report has helped to identify
shortcomings in the UMRA law. NCSL believes the annual report required in S. 59 could

produce similar benefits and thereby strengthen our intergovernmental partnership.

The reporting mechanism contemplated in S. 59 is needed to prevent, or at least to account for,
similar mandates imposed through the regulatory process. S. 59 calls on the President and the

Office of Management and Budget to provide an annual regulatory statement that will include a
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summary accounting of annual actions taken by federal regulators. NCSL does not expect it will
end the imposition of all unfunded federal mandates, but better, more comprehensive information
and more accountability will limit the costs of regulatory mandates. Many regulatory mandates
result from legislative directives, in which case agencies would appropriately continue to issue
regulations regardless of the enactment of S. 59. Other regulatory mandates, however, result
from assumptions and overly broad reading of statutory language made during the rulemaking
process. An annual report will go a long way to identifying the true fiscal impacts on state and
local governments of promulgated rules, the vast majority of which do not have the same
visibility as legisiation. This report would give Congress an importaat tool in its oversight
function to help ensure that agencies have not exceeded their statutory authority. The report
could also assist with indentification of unintended or undesirable consequences of current
statutory language. Our hope is that the accounting statements required in S. 59 would prove as
nseful as the fiscal anatyses required in UMRA. If'so, they conld curb the imposition of
unfunded mandates that are not based on clear staterments of legislative intent. They would also
give Congress better information on the cumulative costs to state and local governments of

regulatory actions.

S. 59 directs that these impacts be reported cumulatively. That is essential and it is critical it be
accomplished from the outset. When regulations have a fiscal impact, it is best that state and
Jocal govemnment policymakers be made aware of potential costs and benefits so they can plan

accordingly — and be accountable to the populace. The cumulative reports will also lend the
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public, as well as elected officials, information accounting for both short-term and long-term

regulatory action.

3. THE BENEFITS OF COST-BENEFIT REPORTING. The accounting report should shed
an intensive light on the costs and benefits of federal regulations. Lawmakers at all levels in
recent years have come to understand the advantages of reasonable cost-benefit analyses. S. 59
calls for the same to be accomplished for major federal rules individually and in the aggregate.
The cost-benefit analyses we sought and secured in the Safe Drinking Water Act amendments of
1996 are but one example of the strong, informational merit of these analyses. It compels those
responsible for implementing programs to provide the public with summaries of how much
funding it takes to provide particular benefits. NCSL believes these cost-benefit analyses make
government officials increasingly accountable for and knowledgesable of the programs they create
and carry out. NCSL believes this regulatory accoumting rcpdrt of net costs and benefits is
essential. NCSL will volunteer to consuit with this committee and the administration on the
implementation of this reporting requirement. It is important, just as it has been with UMRA, to
develop a process for preparing the aggregate report that will ensure that its utility and

informativeness.

4. STREAMLINING THE REGULATORY PROCESS. One of the critical sections of S. 59
is section 4 (a) (3). This section calls for the reporting of recommendations to reform inefficient
or ineffective regulatory programs or program elements. We envision that it will work like many

state administrative review laws, sunset laws and other initiatives aimed at streamlining the
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regulatory process and making government more accountable and informative regarding the costs
of its actions. Just as Jaws are not perfect, neither are regulations. Therefore, we hope that a
section for recommendations will lead to developing constructive means for seeking regulatory
options and corrections. If faithfully implemented by OMB, 8. 59 would provide a good
opportunity to weed out inefficiencies and to highlight "best practices” to be shared among

federal regulators.

5. COMMENT AND NOTICE. The comment and notice requirement in Section 5 of S. 59 is
essential. This requirement would avail elected state and local government officials and
representatives of their national associations and the general public a final opportunity to
comment on the accounting report and to have those remarks incorporated in an appendix along
with the critiques of at least one peer review organization. Isuggest that you add a durational
requirement of at least 60 days to S. 59 so that there is ample time for state legislators and others
to comment, ensure accuracy of information and bring to closure concerns with costs and

benefits of regulatory actions.

6. THE STATES' EXPERIENCE. Over the past three decades, state legislatures have made
significant and much-needed strides with accountability, openness and information. “Sunshine”
and "sunset™ laws opened up state governments and put durational limits on laws and regulations
in order to enhance scrutiny, oversight and program evaluation. Cost-benefit analyses and risk
assessments have become familiar legislative and executive branch activities. Over the past two

decades, state legislatures have experimented with varying approaches for reviewing rules and
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ensuring objectives such as those sought in S. 59. The attached chart gives you at least an

overview of what is being done with administrative rule review and the application of legislative

powers.

I bring this to your attention, understanding that it is not directly related to S. 59. However, it is
important for addressing the second topic you requested that I comment on — the Congressional
Office of Regulatory Analysis Act, S. 1675, from the 105th Congress. It also speaks to the
ongoing effort on the part of many state legislatures to enhance regulatory oversight, without
breaching separation of power doctrines and constitutional provisions. It represents efforts to
ensure accountability not only for the laws we pass, but for the regulations that almost certainly

follow in the wake of enacted legislation.

7. ESTABLISHING A CONGRESSIONAL OFFICE OF REGULATORY AFFAIRS.
Given what state legislatures have accomplish_ed in their pursuit of intensified rule review and
regulatory oversight, and given our commitment to finding means for strengthening the
intergovernmental partnership, I strongly urge you to attach the provisions of S. 1675 to 8. 59. If
your intention is to expand congressional efforts regarding regulatory oversight, analysis and
accountability per S. 59 and S. 746 — and NCSL is encouraging you to do so — you should do
so after considering several options. Based on state experience, you may want to consider the
following changes to S. 1675:

(1) Congressional analyses of major rules, or some select basis of rules, should occur within a

window of time prior to their being finalized. These analyses can run from checks on legislative
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intent such as in Ohio, to en bloc consideration of all new rules from the past year as.in
Tennessee, to reviews of fiscal impact such as are accomplished by lllinois' Joint Committee on
Administrative Rules. The time state legislatures use to review proposed rules ranges from
Pennsylvania's 20 days up to South Carolina's 120 days. Most states fall into the 30-60 day
window. Similar time constraints would ensure your ability to review for agency compliance
with legislative intent and to review any cost-benefit or risk assessment analyses attached to
proposed rules.

(2) I would suggest that you tap staff resources already available to you, the course most state
legislatures who are engaged in rule review and oversight have followed. The attached chart
gives you a sense of what personnel resources state legislatures utilize for these functions.
Connecticut uses a Legislative Regulatory Review Committee established 26 years ago, and
added to the state's constitution in 1982. Ohio has a Joint Committec on Agency Rule Review.
Both are staffed with internal legislative personnel. Just as yéu have a Congressional Budget
Office to perform functions similar to those of the Office of Management and Budget, it seems to
make sense for there to be a Congressional Office of Regulatory Affairs performing generally
similar activities as that of the Office of Information and Regulatory Affairs. This is a matter not
only of information, but of legislative independence and responsibility.

(3) While S. 1675 suggests reviewing major rules, other rules and those suggested by individual
members, in that order, you may want to consider commencing activities, including cost-benefit
scrutiny, with just major rules or some workable combination so you build a successful review
mechanism. Colorado and Indiana review only existing rules, but most states are focused on

proposed regulations or existing regulations that often are about to sunset. Any kind of rule
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review will entail the consumption of lawmaker and staff time. That has been a challenging

question for state legislatures, many of which are part-time bodies.

You will note in the chart the powers of state legislatures to veto, reject, suspend or disapprove
proposed or existing rules. These are powers that appear to be invoked infrequently. However,
the mere authority to exercise these options seems to influence either the modification or
withdrawal of rules. NCSL has also found that any public hearings conducted on rules target the
rules themselves, and are not used to reopen legislative debates. Cost-benefit analysis and risk
assessment is increasing, but it is an activity more frequently carried out at the executive branch
level. On the other hand, there are several states, such as Maine, where the legislature has a very
long history of evaluating programs, and these evaluations have included assessments of
regulatory and program performance, fiscal impact, administrative efficiency and public benefit.
These mirror, although not completely, the cost-benefit analy;sm and assessments addressed in S.
59 and S. 746. Finally, many states, including Connecticut and Illinois, do measure the fiscal

impact of regulations on local governments, business and not-for-profits.

Let me close, Mr. Chairman, by noting that S. 59 and H.R. 1074, with some minor exceptions,
are virtually the same legislation. They both enjoy bipartisan cosponsorship. They both enjoy
the support of NCSL and our state and local government association partners. I am hopeful this
committee and the entire Senate will act on this legislation expeditiously. Thank you for this
opportunity to appear before you today on behalf of the National Conference of State

Legislatures. I welcome your Quastions on the testimony I have provided.

10
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS

COMMITTEE

STATE REVIEWING RULES LEGISLATIVE
COMMITTEE SUBJECT TO POWERS POWERS
REVIEW
Alabsma Members of Proposed Committee Legislature may
Legislative reviews then veto rules by
Coungil approves or joint resolution.
disapproves rules
within 35 days.
Committee may
suspend rules.
Tuaction is
automatic
approval.
Alaska Joint bi-partisan | Proposed and Comrmittee may Legislature must
existing advise only. pass law to veto
rules.
Arizona Joint bi-partisan | Proposed and Committee may Legislature must
existing advise only. pass Jaw 10 veto
rules.

Arkansas Joint bi-partisan | Proposed and Committee may Legislature must

existing advise only. pass law 1o veto
’ rules.

Colorado Joint bi-partisan | Existing Committee Legislature may
reviows then pass law to
approves or amend or veto
disapproves rules. | rules due to
Inaction is sunset. Each
automatic new or amended
approval, rule sunsets in

) May of the year
following
adoption or
amendment.

Connecticut Joint bi-partisan | Proposed and Comumittee must Legislature may

existing review then pass law to
approve, rejector | sustain or
disapprove of rules | reverse
within 65 days. disapproval of a
Inaction is ruleby
automatic comimittee.
approval

Commit{ec Teports
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS

STATE REVIEWING RULES COMMITTEE | LEGISLATIVE
COMMITTEE SUBJECT TO POWERS POWERS
REVIEW

Conaecticut on all disapproved

{continued) rules to legislature.

Florida Joint bi-partisan | Proposed and Committee may Legislature may

existing advise only. act on committee
Committee is recommendation
required to report | by enacting law.
annually to the
legislature 10
recommend
legislation.

Georgia Standing Proposed Committee must Legislature may
introduce veto rule by
resolution to veto a | resolution.
nule within first 30
days of session
after rule is
proposed. Must
pass by two-thirds
majority or goes to
Governor final
decision. .

Inaction is
automatic
approval.

Idaho Germane joint Proposed Committee must | All rules expire
approve all one year from
proposed rules that | adoption.
impose fees. Legislature may
Inaction is deemed | reauthorize by
rejection. All passing
other proposed concurrent
rules deemed resolution.
approved if
committee takes
no action.

Ilinois Joint bi-partisan | Proposed and Committee Legislature may

existing reviews then veto rules by
approves or Jjoint resolution.
objects to

proposed rules.




75

STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS

STATE REVIEWING RULES COMMITTEE | LEGISLATIVE
COMMITTEE SUBJECT TO POWERS POWERS
REVIEW
Rinois Agency may
(continued) adopt, modify or
withdraw rules.
Committee may
suspend
objectionable rules
for 180 days.
Indiana Joint bi-partisan | Existing Committee may Legislature may
advise only. influence rules
only after formal
adoption, not
during
rulemaking
process.
Legislature may
amend rules only
by amending
statute.
Towa Joint bi-partisan | Proposed and Committee Legislature may
existing reviews then veto rules by
approves or joint resolution.
objects to rules.
Committee may
suspend rules.
Inaction is
automnatic
approval.
Kansas Joint bi-partisan | Proposed and Committee must Legislature may
existing review then veto rules by
comment on enacting statute.
proposed rules
within 60 days.
Final rules are
submitted for
additional review
and comment.
Kentucky Joint bi-partisan | Proposed and Committee Legislature may
existing reviews then veto rules by
approves or enacting statute.
objects to rules
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS

STATE REVIEWING RULES COMMITTEE | LEGISLATIVE
COMMITTEE SUBJECT TO POWERS POWERS
REVIEW
Kentucky within 45 days.
(continuned) Inaction is
automatic
approval.
Louisiana Standing Proposed and Committee Legislature may
existing reviews then suspend, amend
approves or or repeal rules by
objects to rules concurrent
within 60 days. resolution.
Inaction is
automatic
approval.
Committee reports
objectionable bills
to the govemor,
who may allow or
block adoption of
rules.
Maine Joint standing Proposed and Committee Major rules must
existing reviews then be reviewed by
approves or the legislature
objects to rules. prior to
Inaction is finalization.
automatic Legislature must
approval. approve, amend
or disapprove
rule by statute.

Maryland Joint bi-partisan | Proposed and Committee must Legislature may

existing review then veto rules but
approve or delay governor has
rules within 45 final word.
days.

Massachusetts | No committee Proposed No committee. Legislature must
pass bill then
signed by
govemor to
supercede

proposed rule.
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS

STATE REVIEWING RULES COMMITTEE | LEGISLATIVE
COMMITTEE SUBJECT TO POWERS POWERS
REVIEW

Michigan Joint bi-partisan | Proposed Committee Legislature may
reviews then veto rules by
approves or concurrent
suspends rules. resolution.

Resolution must
pass within 60
days of
introduction or it
veto bill dies.

Missouri Joint bi-partisan | Proposed and Committee Legislature may

existing reviews then veto or suspend
approves or rules by
suspends rules. concurrent
Inaction is resolution or
automatic statute.
approval.

Montana Joint bi-partisan | Proposed and Committee Legislature may

existing reviews then veto rules by
approves or statute.
suspends rules.

Nevada Joint bi-partisan | Proposed Committec Legislative
reviews then action is
approves or necessary to
temporarily indefinitely
suspends rules. suspend rules.
Inaction is
automatic
approval.

New Joint bi-partisan | Proposed Committee must Legislature may

Hampshire review then veto or suspend
approve or reject | rules by statute.
rules within 45
days. Inaction is
automatic
approval.

New Jersey The entire Proposed and No committee. Legislature may

legislature is existing review rules to

involved in the
review process.

ensure
consistency with
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS

STATE REVIEWING RULES COMMITTEE | LEGISLATIVE
COMMITTEE SUBJECT TO POWERS POWERS
REVIEW
New Jersey statutory intent.
(continued) Legislature may
communicate
objections to
governor and
agency.
Legislature may
veto rules with a
majority vote.
New York Joint bi-partisan | Proposed and Commission may | Legislature has
commission existing advise only. no veto power
over rules.
North Public members | Proposed and Commission Upon
Carolina appointed by existing reviews and commission's
legislature advises to approve | advice,
or reject rules. legislature may
disapprove rules
by statute.
North Dakota | Interim Proposed and Committee Legislative
existing reviews then action is not
approves, suspends | necessary to void
or voids rules. rules.
Inaction is
automatic
approval.
Ohio Joint bi-partisan | Proposed and Committee Legislature may
existing reviews then may | veto rules by
recommend concurrent
invalidation of all | resolution.
or part of rules.
Inaction is not
considered
approval.
Oklahoma Standing Proposed and Committee Legislature may
existing reviews then disapprove any
advises regarding | rule at any time
rules. Inactionis | by joint
automatic resolution.

approval.
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS

STATE REVIEWING RULES COMMITTEE | LEGISLATIVE
COMMITTEE SUBJECT TO POWERS POWERS
REVIEW

Oklahoma Legislature may

(continued) disapprove
permanent rule by
concurrent
resolution within
30 legislative days.

Oregon Joint bi-partisan | Proposed and Committee Neither the

existing reviews and legislature nor
reports on rules to | governor has any
legislature. veto power over
rules.
Pennsylvania | Standing and Proposed Committee has 20 | Legislature has
independent days to review 14 days to
commission final rules. introduce and 10
Commission has legislative days
30 days to review | to enact
final rules. legislation to
Inaction is veto rules.
automatic
approval.

South Standing Proposed Committee must Legislature may

Carolina review and veto rules by
approve or reject | joint resolution
rules within 120 within 120 days
days. Inactionis | of proposal.
automatic
approval.

South Dakota | Joint bi-partisan | Proposed Committee Legislature may
reviews then veto rules by
approves or rejects | statute.
rules. Inaction is
automatic
approval.

Tennessee Joint standing Proposed Committee Legislature may
reviews then veto rules by
approves or rejects | statute. New
rules. rules

automatically

sunset after one
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS

STATE REVIEWING RULES COMMITTIEE | LEGISLATIVE
COMMITTEE SUBJECT TO POWERS POWERS
REVIEW
Tennessee year unless
(continued) specifically
reauthorized by
the legislature by
statute.
Utah Joint bi-partisan | Proposed and Committee New rules
existing reviews rules. automatically
sunset after one
year unless
specifically
reauthorized by
the legislature.
Vermont Joint bi-partisan | Proposed and Committec must Legislature may
existing review and veto rules by
approve or object | statute.
to proposed rules
within 30 days.
Inaction is
automatic
spproval.
Virginia Standing Proposed and Committee has the | Legislature has
existing option to review no veto power
and approve or, over rules.
-with concurrence
of the govemor,
temporarily
suspends effective
date of rules.
Washington Joint bi-partisan | Proposed and Committee Legislature has
existing reviews and no veto power
approves or over rules.
objects to rules.
Committee, by
majority vote and
with concurrence
of the govemnor,
may teraporarily
suspends effective

date of rules.
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS

STATE REVIEWING RULES COMMITTEE | LEGISLATIVE
COMMITTEE SUBJECT TO POWERS POWERS
. REVIEW
West Virginia | Joint bi-partisan | Proposed Committee Agencies must
reviews rules and | receive specific
provides advice. legislative
authorization to
promulgate all
new rules.
Wisconsin Joint bi-partisan | Proposed and Committee must Legislation is
existing review then required to
approve or sustain the
suspend proposed | suspension. In
rules within 30 addition,
days. Commitiee | legislature may
may suspend veto rules by
. existing rules at statute.
any time. Inaction
is automatic
approval.
Wyoming Joint bi-partisan | Proposed and Coramittee Legislature may
existing reviews rules and | nullify a rule by
may recommend statute but action
action be taken by | must be taken
full legislature. prior to the end
of the next
succeeding
session.

The following states do not have a formal process for legislative review of administrative rules:
California, Hawaii, Minnesota, Mississippi, Nebraska, New Jersey, New Mexico, Rhode Island, and

Texas.

NCSL Staff Contacts: Melinda Cross, Director NCSL Environment Commiitee (202) 624-9185.

This side-by-side was produced using information from The Book of the States, 1998 - 1999 by
the Council of State Governments.
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TESTIMONY OF
- ARTHURIJ.DYER
President, Metal Products Company
on behalf of the
NATIONAL ASSOCIATION OF MANUFACTURERS
before the
COMMITTEE ON GOVERNMENTAL AFFAIRS

UNITED STATES SENATE

April 22, 1999

Mr. Chairman, members of the committee, my name is Arthur J. Dyer. Thank
you for the opportunity to testify on S. 59, the Regulatory Right-to-Know Act, and on the
establishment of a Congressional Office of Regulatory Analysis. I am president of the
Metal Products Company in McMinnville, Tenn., and am before you to represent the
views of the National Association of Manufacturers (NAM). 1 am accompanied by Larry
Fineran, assistant vice president and director, resources, environment and regulation, for
the NAM.

The Metal Products Company is a small contract manufacturer of sheet metal
fabrications and stampings located in a rural section of middle Tennessee. My father
founded MPC in 1947, and today we have almost 100 employees and more than
$12,000,000 per year in sales. -

The National Association of Manufacturers (NAM) is the nation’s largest national
broad-based industry trade group. [t’s 14,000 member companies and subsidiaries,
including approximately 10,000 small manufacturers, are in every state and produce
about 85 percent of U.S. manufactured goods. The NAM’s member companies and

affiliated associations represent every industrial sector and employ more than 18 million

people.
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The NAM’s mission is to enhance the competitiveness of manufacturers and
improve living standards for working Americans by shaping a legislative and regulatory
environment conducive to U.S. economic growth, and to increase understanding among
policymakers, the media and the general public about the importance of manufacturing to
America’s economic strength.

The NAM supports both the Regulatory Right-to-Know Act and the establishment
of a Congressional Office of Regulatory Analysis. The NAM believes that each proposal
will contribute to improving the regulatory process and the cfficiency of regulatory
programs. Neither bill will harm efforts to protect public health, safety, the environment
or the public interest (such as consumer or antitrust programs). To the contrary, they
should provide guidance to the agencies about how best to use their limited resources.
They should also provide a signal to Congress and the public at large about how effective
regulatory programs are, whether they should be changed and what further refinements
should be made. The NAM thanks you for your efforts in support of the Regulatory
Right-to-Know Act during the 105 Congress, as well as the time and effort that Senator
Richard Shelby expended last Congress on behalf of S. 1675, the Congressional Office of
Regulatory Analysis Creation Act of 1998. (When S. 1675 is referenced in this
testimony, it refers to the bill introduced during the 105* Congress.)

egulato! ight-to-Know

In this era of international giobal competition, manufacturers cannot raise the

prices for the goods being produced by 18 million Americans. The only way to continue

increasing prosperity for Americans is to increase productivity through investment and
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cutting costs. Regulations, whether beneficial or not, almost always add to costs,
sometimes substantially, and decrease capital available for invesiment.

Therefore, the NAM has been a vigorous supporter of increased congressional and
agency attention to minimizing the cost impacts of federal regulations through honest risk
assessments, risk prioritization and cost/benefit assessments of alternative risk mitigation
proposals.

The two bills under discussion today both would contribute to this overall goal.

S. 59 will improve and make permanent an overall reporting structure that will enable
agencies, Congress and the public to weigh the costs.and benefits of the current
archeological pile of regulations that now affects commerce, our health and safety, and
the environment, Any new regulations will be assessed by an Office of Regulatory
Analysis. Such an office will facilitate congressional oversight of the regulations that
agencies promuigate to implement federal regulatory statutes and, hopefuily, ensure that
the regulatory costs will be in line with the real benefits envisioned by the laws.

As the committee is well aware, federal regulations cost Americans
approximately $700 billion per year, or about $7,000 for every household. This burden
has rightly been dubbed a “hidden tax.” Of course, the NAM recognizes that regulatory
programs provide substantial benefits. However, except for the appropriations
amendments for the past two years offered by you, Mr. Chairman, and your predecessor,
Senator Ted Stevens, an overall accounting of this hidden tax would not show up
anywhere in any official government document.

Exactly a week after the tax-filing deadline for most Americans, I am certain that

many wonder, as I do, what we are actually getting in return for sending these hard-
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earned dollars to Washington. Similarly, it is healthy to question what we are getting for
our hidden tax doilars. While OMB has acknowledged that its two existing reports
submitted to Congress in response to the Stevens and Thompson amendments are rough
estimates at best and can be improved, the reports have begun to shed some light on the
answer to the question‘that Americans ask at this time of year. Making permanent these
regulatory cost reports will help both to refine the methodology and to allow year-to-year
comparisons.

In talking about the Administration’s Reinventing Government initiative, Vice
President Al Gore has referred to the American people as “customers” of governiment
agencies. I prefer to think of myself — and other Americans — as part owners. As an
owner, Id like to know how effective government agencies are. In this regard, I am not
talking about numbers of on-site inspections or fines levied. Rather, what are the goals of
enabling statutes administered by the agency, and how efficiently are these goals being
met? Are these goals being retested in light of improved science and technology?

If you will allow me, I would like to explain how this proposed legislation relates
to how I operate my own business. About once a quarter I gather my employees in small
groups and go over our financial condition. I project on the wall our financial statements
and the status of our bonus plan, and I go over things like sales projections and upcoming
equipment purchases. When I am implementing some new program or change in
operation, I always explain what we are doing and why. 1try to convey exactly what we
want to accomplish and what the benefits will be. My employees are much more likely
to implement some new program successfully if they see how it will benefit them as

individuals and the company as a whole. But much more important that that, I have an
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opportunity to listen to their comments about whatever it is 'm proposing. “Have you
thought about this?” or “Wouldn’t it be better it we if we did that?” My employees are
usually much closer to the problems than I am, and I recognize that they usually know
much more about how to fix them. Their questions, commernts, gripes and suggestions
always help to improve whatever we're about to do. I suggest that small business people
throughout the country are much closer to the problems than the regulators and
bureaucrats who try to solve them are. I believe that American businesspeople truly want
to do what’s right for their employees, their customers, and their country. The
Congressional Office of Regulatory Analysis and the Regulatory Right-to-Know Act
would provide all Americans, from the members of this committes to me and my
employees, an opportunity to have a more open and honest debate, based on more
objective information, about regulatory agencies’ decisions. We all want to do what is
right, but in today’s competitive global environment, we simply cannot afford to waste
time and money on the wrong regulatory solutions.

1 believe that a comprehensive analysis of each regulatory function — especially
major rules — could help the Administration, Congress and others determine where
resources should be focused in order to maximize their impact. I know personally that I
need 10 continually review each aspect of Metal Products Company to determine where
improvements can and should be made. 1 believe open debate and reviews will help the
regulatory agencies as well.

The current OMB opposes enactment of the Regulatory Right-to-Know Act. 1
find this puzzling. Executive Orders over the past quarter century bave directed agencies

0 use cost-benefit analysis, at least for major rules. In addition, as I noted, two
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consecutive bills providing appropriations fot OMB have mandated that OMB carry out
the essential elements of 8. 59.

The Office of Information and Regulatory Affairs (OIRA), in particular, should
be able to institutionalize the provisions of S. 59, since it has a mandate under Executive
Order 12866 (and, before that, E.O. 12291) to ensure that cost-benefit analysis is
performed for major rules. Despite this, OMB notes “data gaps” and inconsistencies
among agencies as reasons why it could not provide a better estimate in the reports
responding to the Stevens and Thompson amendments. S. 59 would grant OIRA
additional arrows in its quiver — as well as statutory direction and incentives to eliminate
the data gaps and accomplish the goals of S. 59.

8. 59 has many provisions that would be helpful, both to OMB as it prepares its
net benefits report and to those interested in the results of that report. First and foremost,
it directs OMB, in consultation with the Council of Econemic Advisors, to issue
consistent guidelines to standardize the most plansible indicators of costs and benefits
and requires OMB to review agency adherence to these guidelines. Codifying the
requirement to issue consistent guidelines is an important improvement that addresses the
most vivid example of cavalier analysis by an agency in last year’s report: the reliance
on EPA’s estimate of “up to” $3.2 rillion in benefits under the Clean Air Act. OMB
acknowledged concerns about this estimate, but rather than review it for accuracy or
correct the methodology, it merely incorporated EPA’s numbers. The peer review of the
net benefits reports, provided for in Section 7 of S. 59, would give OMB an additional
tool with which to review agency-prepared reports for adherence to the guidelines and

sound economic methods.
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The NAM is pleased that S. 59 continues with the public notice-and-comment
provisions. This is important because it allows experts not involved in the peer review to
highlight problems with the methodology and offer suggestions for improvement.

Ceo of R«

The establishment of a Congressional Office of Regulatory Analysis (CORA)
(which presumably would offer-appropriate comments on the viability of the analysis in
the annual OMB net benefits report) would serve as an additional check on OMB for
sound analysis in the net benefits report. Furthermore, CORA would provide oversight
committees with an additional resource of reliable, independent information. In the last
Congress, the NAM was a strong supporter of creating CORA. Indeed, the NAM led
industry’s efforts for its enactment and looks forward to doing so once again.

As proposed in S. 1675, CORA would have been an independent congressional
agency. It would have been funded at about $5 miilion, which is equivalent to OIRA.
Most resources and personnel would have come from the General Accounting
Office (GAO) and the Congressional Budget Office (CBO).

Although the NAM is disappointed that 8. 1675 did not become law, this
Congress has the opportunity to make changes to that proposal in response to those who
had legitimate concerns. Chief among these changes would be not to make CORA an
independent agency. Rather, it could be a specified function of an existing congressional
office. While GAO has had experience over the years-with regulatory review, placing
CORA under CBO would make a statement that CORA is the congressional equivalent o
OIRA, which is housed within OMB. In addition, CBO would be better equipped to
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handle the reviews of the cost-benefit analyses. Thus, when the bill is re-introduced, the
NAM encourages the sponsors to place CORA within CBO.

Another criticism that should be acknowledged regarding last year’s bill is that,
even though CORA was conceived as a non-partisan office, selection of the director by
the Speaker of the House and the Senate Majority Leader, as provided in last year’s bill,
would be inherently political. Establishing CORA within CBO would put this argument
to rest. (The NAM would like to note, however, that the selection of the director of
CORA in 8. 1675 was akin to the selection of the CBO director. Any equivalent
concerns raised at the time of passage of the Congressional Budget and Impoundment
Act of 1974 have long been put aside and, with the passage of time, the procedure of
selecting the CBO director is now accepted.)

One criticism of the CORA proposal that the NAM rejects is thaf CORA would be
duplicative of OIRA. This is tantamount to saying that CBO is duplicative of OMB,
While this may have been a concern at the time of CBO’s creation, history and
experience show that the results of any tension between it and OMB have been positive:
The competition has led to better analyses and a system of checks and balances,

Similarly, establishment of CORA is an idea that is long overdue. It has not been
uncommon for an agency to produce a slanted cost/benefit analysis to justify a regulatory
choice or statutory mandate. Oversight committees have always been at the mercy of
these slanted analyses, as has GAQ in its reports to Congress on major rules under the
Congressional Review Act. CORA, on the other hand, would fastidiously review agency
procedures and analyses to ensure compliance with statutes, such as the Administrative

Procedures Act, the Small Business Regulatory Enforcement Faimess Act, the Paperwork
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Reduction Act, the Congressional Review Act and the Regulatory Flexibility Act. In
addition, CORA would help ensure that agencies follow executive orders and other
regulatory procedural requirements. Such a consolidated review would substantially
assist oversight committee members and staff, whose expertise would be more on the
substantive issues rather than on these procedural ones.

In order to avoid a log-jam of analyses at CORA, S. 1675 correctly provided for
CORA 1o prioritize its analyses of rules. Major rules would have first priority, followed
by requests from committees and then individual members.

Another function of CORA would be to explore alternative ways to meet the
goals of a regulation that would be more effective than the rule as promuigated. This
additional analysis would provide a fresh perspective on how the statutory goal might be
achieved. Accordingly, if an agency promulgated an inferior approach, CORA could
provide Congress with information regarding more efficient alternatives to consider as a
statutory amendment or, using the Congressional Review Act, to reject the more
burdensome alternative.

Finally, §. 1675 called for CORA to issue a net benefits report similar to the one
envisioned in 8. 59. The NAM hopes that the re-introduced bill will retain this
requirement. Combined with the requirement in S. 59, separate reports by OMB and
CORA would provide a check for both to use sound methodologies.

Passage of the Regulatory Right-to-Know Act-and creation of a Congressional
Office of Regulatory Analysis would both improve the performance of the federal
regulatory program by improving our understanding of the priorities and resource
commitments embodied in existing regulations and by providing Congress with
additional tools to review new regulations.

On behalf of the NAM, I thank you again for this opportunity. I would be pleased

1o answer any questions you may have.
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Executive Summary

Regulation is becoming increasingly important in many aspects of our cconomy.
Congress has traditionally paid much less attention to the benefits and costs of regulation than to
directly budgeted expenditures. This imbalance needs to be rectified.

Congress is now holding hearings on the Regulatory Right-to-Know Act and the
Congressional Office of Regulatory Analysis Act. Those acts, if passed, will highlight the impact
of regulation on consumers and workers; help inform the process of designing new laws and
reguiations; and also help provide insight on how to improve existing regulations.

This testimony argues that both thosc bills are likely to improve regulatory
accountability. We offer some specific suggestions for strengthening the Right-to-Know Act, for
example, by encouraging the Office of Management and Budget regulatory oversight unit to
make greater use of its expertise in cvaluating the actual impacts of federal regulation on the
general public. We also make some practical suggestions for implementing a congressional
Office of Regulatory Analysis, including recommendations on which regulations to analyze, the
scope of the analysis, and the timing of such analysis so thai it can have an important impact on
the regulatory process.
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The Regulatory Right-to-Know Act
and the Congressional Office of Regulatory Analysis Act

Robert W. Hahn and Robert E. Litan

1.  Introduction

We are pleased to appear before the committee to provide our views on the Regulatory
Right-to-Know Act (S. 59) introduced this session by Senators Thompson, Breaux, Lott, and
Stevens and the Congressional Office of Regulatory Analysis Act introduced in the past
congressional session by Senators Shelby and Bond.

The two of us have studied and written about regulatory issues for over two decades.
Recently, we helped the two institutions with which we are affiliated—the American Enterprisc
Institute and the Brookings Institution-form a new Joint Center for Regulatory Studies which,
among other things, is reviewing federal regulatory and legislative proposals.

We believe that both bills are good ideas and should be adopted, with minor modifications.
Both would help ensure that regulators, lawmakers, and interested parties have better information
on the benefits and costs of individual regulations as well as the cumulative impact of the entire
federal regulatory effort. In that réspect, the bills would help bring information disclosure about
regulatory activity up to the standards long required for on-budget activity, thus enhancing
regulatory accountability.

Indeed, one lesson the United States has been preaching to the rest of the world in the
wake of financial crises in Southeast Asia and Russia is that activity in both the public and
private sectors must be “transparent.” This simply is another way of saying that the public has a
“right to know" information that is relevant to decisionmaking by both firms and governments.

Both bills would apply that principle to regulation in this country. It is about time.
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2. The Regulatory Right-to-Know Act

S. 59 would make permanent a requirement that Congress has imposed on the Office of
Management and Budget (OMB) over the past two years: to prepare annually a report to
Congress on the total benefits and costs of federal regulations.

Before those annual reports were required, the American people had no idea of the
cumulative impact of federal regulatory activity. Now they know that federal regulations impose
burdens on the private sector most likely in excess of $200 billion a year, depending on how the
costs are defined; and according to estimates supplied by federal agencies, federal regulations
deliver total benefits of at least that magnitude and conceivably much more.

The OMB reports have been far from perfect, as we will explain. But that does not mean
that they should be abandoned, especially now that the agency has gained experience preparing
them. In making the reporting requirement permanent, Congress should be urging OMB 10
improve its estimates of benefits and costs and to expand its recommendations for legislative

changes.

A. Responses to Possible Objections

Before outlining our suggestions for improving S. 59, we want to anticipate a number of

possible criticisms of the bill and address each in turn.

General Concerns about Using Benefit-Cost Analysis

Some interest groups object to the basic concept of collecting and reporting information
on the benefits and costs of regulations for various reasons. For example, some claim that the
numbers are too imprecise to be of much use. Others claim that the seeming precision of hard
numbers drives out nonquantifiable considerations from regulatory decisions. And still others
object on moral grounds—in particular, to the monetization of human health benefits. We do not
believe that any of those objections defeats the usefulness of the kind of report that S. 59 would
mandate and that OMB has already issued twice.

2
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The broadest response to the critics is that the rear-guard battle over benefit-cost analysis,
frankly, is over. Successive presidents from both parties for twenty-five years have issued and
adhered to executive orders that require the executive branch agencies to analyze the benefits and
césts 10 the best of their ability before taking regulatory action. Those orders do not require the
quantification or monetization of the impossible. But they do recognize that benefit-cost analysis
provides a useful framework for making decisions: an organized and systematic version of a list
of pros and cons. We strongly suspect that if any of those individuals who object to benefit-cost
analysis were to become the head of a regulatory agency, he or she would usc something that
approximated that method of decisionmaking, even if only implicitly. The executive orders make
the analysis explicit. And S. 59 simply asks that OMB report to Congress and the American
péople the cumulative impact of all those decisions.

We are not oblivious to the concerns of critics, however, It is true that the current state-
of-the-art does not often permit precise numerical estimates of benefits and costs. For that
reason, some agencies include ranges for the relevant figures as well as best estimates. There is
nothing wrong with :h;n; indeed, specifying reasonable ranges often can be far more illuminating
than offering precise estimates that do not acknowledge key uncertainties.

Although benefit-cost analysis provides a useful framework for decisionmaking, there are
times when policymakers may not wish to take the results literally. For example, the numbers
generated in the exercise do not remove nonquantifiable factors from decision making. Instead,
they can help policymakers put implicit price tags on thosc factors so that they better understand
the implications of decisions.

For example, suppose that the best estimate of the economic impact of a water poliution
rule is that it would cost $500 million annually to implement while generating quantifiable social
benefits of $400 million. Regulatory officials may stil] choose to approve the rule, however. In
some cases, they may not be permitted by the authorizing statute to balance benefits and costs, in
which case Congress and the public would then at Jeast know the consequences of such a statute.
Alternatively, the officials may be allowed to balance, but they recognize other nonguantifiable
benefits-such as the benefit to society of having clean bodies of water—that, in their view, tip the
balance toward adopting the rule. In that case, the benefit-cost analysis will have revealed the
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implicit value of the nonquantifiable benefits to be at least $100 million. That, too, is useful
information for the public and Congress.

The critics of monetizing benefits, such as putting values on saving or extendiné lives
and reducing the risk of injury-ignore one simple point. Whether one does it implicitly or
explicitly, judgments are made all the time in both the public and private sectors about how
much to spend to achieve given levels of safety. The fact is that limitless resources are not spent
in pursuit of that objective. We do not spend the whole gross domestic product (GDP) attempting
to save lives, however much we would like to do that. If we did, there would no other activity
taking place in our society-no recreation, no travel, and no education. Instead, we all make
decisions about how to trade off some objectives against others. You, as legislators, do it when
you decide how much to allocate to education, to transfer payments, and to various other
activitics that in their own ways help save lives—national defense, medical research, and crime
prevention, to name a few. Juries put values on human lives and injuries; they do not place
infinite values on either. When regulators place values on saving lives or avoiding injuries, they
are simply making explicit judgments that can be used to help compare the benefits with the
costs that the private sector and public will be asked to pay under different regulatory proposals.
In the process, they help decide how and to what extent society should allocate its scarce
resources toward given regulatory objectives.

Significantly, the executive orders instructing the agencies to conduct regulatory analyses
do not mandate that all benefits be monetized in every case-only that this be done to the extent
practicable. It is noteworthy that S. 59 does not even go so far, for it speaks only of “effects.” We
believe that the bill should go further and follow the approach of current Executive Order 12886.
Specifically, the bill should include additional language instructing OMB to estimate both
benefits and cost in monetary terms, to the extent practicable. Furthermore, Section 6 of the bill-
which instructs OMB (with advice from the Council of Economic Advisers) to issue guidelines
to agencies to standardize their measurement of benefits and costs-should also instruct OMB to

standardize the monetization of benefits and costs, when such estimates are available.
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Many Statutes Do Not Require Regulatory Balancing

A second possible objection to S. 59 would question the usefulness of a regulatory
accounting when a number of regulatory statutes do not allow the balancing of benefits and
costs. We believe that the annual report is nonetheless usefual.

As noted, executive orders have for over two decades reqaired regulatory analyses to be
conducted, even for regniations where balancing is not allowed. We believe that this is so
because regulators still find estimates of benefits and costs useful in rendering their decisions, if
for no reason than to have a basic “reality check™ before issuing their rules. Furthermore,
whether or not the information is used to provide such a check, Congress and the public have 2
right o know the impact of the rules that are being promulgated under statutes that prohibit
balancing, Such information could lead Congress to change its mind about the statutes, as in fact
Congress has done in recent years by changing the Delancy Clanse of the Food, Drug and
Cosmetic Act and introducing some balancing language in the Safe Drinking Water Act.

The annual reports can also help Congress consider the overall “balance™ of the
regulatory effort: in particular, whether private sector resources might be reallocated so as to
generate even larger bencfits for the same aggregate cost. In that regard, one well-known study
by researchers at Harvard found that a reallocation of mandated expenditures toward those
regulations with the highest payoff to society could save as many as 60,000 more lives a year at
no additional cost. Whether that is the right number is not the point. That kind of inquiry shouid
be of central importance to Congress. But Congress cannot begin to address such issues without
having the kind of information included in the OMB annual report, which under 8. 59 must
include not only total benefits and costs, but similar information by agency, agency program, and
major rule. '

Official Estimates May Be Based on Unreliable Studies

A third possible objection questions the value of the annual report to the extent that OMB
and/or the agencies include estimates of questionsble reliability. In particular, is it possibie that
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OMB and/or the agencies can “game” Congress by displaying estimates strongly favoring
existing regulations, so as to fend off possible criticism?

In fact, we are sympathetic to that concen. The most important difference between
OMB's report of 1997 and the 1998 report is that the more recent one includes a new estimate of
the benefits of the Clean Air Act from the so-called Section 812 study, which EPA estimated at
over $3 trillion annually (at the high end). That estimate alone pushed the upper bound of
benefits of all federal regulation to $3.5 trillion, compared with a total cost range of $170-$230
billion. )

While we recognize that the EPA estimate was the product of a peer-reviewed study,
even OMB highlighted the strong sensitivity of the estimate to a number of assumptions and
pointedly noted that other agencies held different views from EPA about those assumptions. That
is hardly surprising. While we believe that the Clean Air Act may indeed produce benefits well
in excess of its costs, we also believe that the EPA estimate, wﬁich OMB only indirectly
questions in its repoﬁ, on its face lacks credibility. Can one statute really generate benefits that
are approximately 40 percent of the nation’s annual GDP?

1t is therefore understandable why some might question the usefulness of a report that
accepts agency estimates without independent analysis. There is nothing in S. 59 that would
prevent OMB from continuing to follow that practice in the future.

But that does not mean that the reports are useless. It is important to have the
administration on record as to what it believes the values of its regulatory effort to be, just as the
administration every year must defend its annual budget. But the buck does not stop there, 5o to
speak. Congress can and should play & role in questioning the basis for regulatory estimates, just
as it does now for budget requests. The annual regulatory report thus serves as the beginning of
debate and thoughtful deliberation, not the end of them.

Over two decades ago, Congress recognized that it could not properly discharge its
appropriations and budget responsibilities without having its own analytical arm to provide
independent evaluations of the administration's budget request. Hence, in 1974, it created the
Congressional Budget Office (CBO). We believe that the assessment of regulatory impacts
deserves the same kind of independent consideration. Therefore, we will shortly discuss why we
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believe that the proposal to establish a counterpart 1o CBO for regulatory analysis is also
meritorious. ‘

Finally, we note that S. 59 can be implemented with few additional resources. In any
event, to the extent additional resources are required, we believe that they are well worth the
cost. There is the potential to save billions of dollars annually while ensuring that consumers get
better regulatory results. And there is reason to believe that the government does not spend
enough money analyzing the potential for improving regulations. An average homebuyer, for
example, spends about ten times more per dollar actually invested in housing than regulators
spend analyzing expenditures that are required by regulations.

B. Sy ed ifications

Having stropgly defended the need for S, 59, we nonetheless believe that it could be
improved in several respects, either in the body of the bill or in accompanying legisiative history.

First, OMB should be required in ifs report io recommend each year some
minimum number (perhaps ten) of regulations, programs or program elements that should
be reformed or eliminated. Those recommendations should be based on a careful assessment of
the likely economic benefits and costs of the regulation or program. We are concemed that
without such a requirement OMB may choose not to recommend any regulations or programs for
elimination or reform. Indeed, OMB chose not to make such recommendations in its first report
to Congress and only briefly addressed the fopic in its second report.

Second, OMB shonid identify in each report some minimum number of regulations
{such as five) where its assessment of the likely impact of a regulation substantially differs
from that of the agency proposing the regulation. The issues relating to the Section 812 Study
provide perhaps the most dramatic illustration of what can happen when OMB adopts without
change an agency estimate of benefits and costs: in that case, the estimate on its face raises more
questions than it answers and thus can cast a cloud over the reliability of OMB's entire report. If
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OMB is critical of certain agency estimates, but unable or unwilling to provide its own estimates,
then at least it ought clearly to indicate that to be the case.

Third, Congress should develop mechanisms for better enforcement of the OMB
guidelines. OMB has already issued guidance to agencies gn how to measure the benefits and
costs of proposed regulations and formats for reporting that information. While there is room for
improvement, the fundamental problem is one of enforcement. We suggest that OMB, in
addition to providing guidance, issue an annual peer-reviewed statement about the extent to
which agencies are complying with such guidance. That statement could be included in the
associated report. In addition, when agencies are not complying, Congress should take the degree
of agency compliance into account in setting appropriations for the agency and in instructing the
agency how to proceed in the coming year.

Fourth, as noted above, the bill should make clear that the estimates of both benefits
and costs should be stated in monetary terms, to the extent practicable or feasible. By
estimating benefits in monetary terms to the extent feasible, they can be compared more casily.
At the same time, the limitations of such comparisons need to be noted.

Fifth, the statute should require OMB to redo the regulatory analyses on a select
number of existing rules. As it is now, OMB has been relying on estimates in the professional
academic literature (to which we have contributed) to provide baseline estimates of existing
regulations and has then buttressed those estimates with agency estimates of their most recently
adopted rules. As some critics have rightly pointed out, the baseline estimates are getting dated.
Firms have perhaps responded to mandates issued long ago in different ways from what was
initially expected. In addition, scientists or other analysts may have learned more about the
magnitude of the benefits of certain rules. As a result, it is important that OMB incrementally
lock back over the existing body of regulations and update the benefit and cost estimates.

Why not have the agencies do that? The major reason is to begin to develop some
independence in the estimates. Where those estimates suggest a need for modification of some
tules, then those results can help form the basis of the recommendations in changes in

8
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regulations that S. 59 would mandate. The agencies can then get to work considering those
modifications based on the new estimates.

‘We recognize that our suggestions would require OMB to hire consuliants in the same
way that agencies now do this for the new rules they develop-and that this will cost some
money. The amount, of course, wil! depend on the minimum number of such analyses Congress
mandates. The total additional resources in any event should not exceed several million dollars.
Given the fact that many existing rules now impose annual costs on the private sector in the
billions of dollars, not to devote some small measure of added resources would be penny-wise

and pound-foolish.

3. The Congressional Office of Regulatory Analysis Act

You have also asked to us to assess the Congressional Office of Regulatory Analysis Act,
which Senator Shelby proposed last year (as did Representative McIntosh in the House). That act
would create 2 CORA to provide Congress with “independent, timely, and reasoned analysis of
existing and anticipated Federal rules.” As noted earlier, such an office would serve as the

regulatory counterpart to CBO.
A Why CORA Is Sound

‘We believe that the CORA proposal is sound for three reasons: first, because it is likely
to serve as an independent check on the analysis done in the executive branch by‘OMB and the
agencies; second, because it will help to make the regulatory process more transparent; and third,
because Congress can use the independent analysis to help improve regulation and the regulatory
process. )

OMB’s Office of Regulatory and Information Affairs (OIRA) faces inherent limits in the
scope of its review of individual regulatory proposals. OIRA is headed by a political appointee
chosen by the same administration that appoints the heads of the regulatory agencies. There is
likely, therefore, to be some implicit understanding that the head of OIRA is not to press the
agencies “100 hard™ because he or she is on the same “team” as the agency heads. Even if the

9
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head of OIRA were given authority to challenge regulations, the basis for those challenges is
rarely made public; and the scope of those challenges is likely to be limited. The constraints on
OMB are manifested in its annual report, in which it has, so far, simply accepted the benefits and
cost estimates compiled by the agencies instead of providing any of its own assessments. CORA
would not face those constraints but instead would be able to provide its independent analysis,
much as CBO has done in the budget arena.

CORA would also make the regulatory process more transparent by providing both a
more independent and a more public voice than OIRA. As noted below, CORA could submit
comments on proposals that would help the public and Congress gauge their accuracy.

Congress can use CORA to help implement its recent legislation. For example, Congress
adopted legislation (the Small Business Regulatory Enforcement Faimess Act) giving itself the
opponunity for at least sixty days after a regulation is finalized to disapprove it before it becomes
effective. Congress has yet to exercise that responsibility. As it is now, if and when Congress
chooses to do so, it will have to rely on the agency’s own estimates of the impacts of a rule and
on any other data that interested partics may or may not have submitted in the rulemaking record.
Significantly, Congress now has no credible, independent source of information upon which to
base such decisions. That is analogous to the pre-CBO Congress, which had to make budget and
appropriations decisions based solely on the information developed by the executive branch. We
doubt seriously that, whatever their day-to-day criticisms of CBO may be, few if any members of
Congress would wish to return to the pre-CBO era for appropriations decisions. Analogously,
Congress should want to create an office 10 provide information and assessments of the impacts
of regulations that are independent of those of the agency.

CORA could also aid Congress in periodically assessing the need to modify its own
regulatory statutes. The OMB annual report, mandated by S. 59, would assist in that effort, but
again, it will be based solely on the information that OMB chooses to convey to Congress.
CORA can and should provide an independent assessment of that report, a responsibility that
should be added to the language of the bill.

B. Implementation Issues
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The CORA proposal raises a number of practical questions that this committee should
consider before deciding whether to recommend it 10 the full Senate. We cx;aminc those
questions below and suggest the need for modifying the bill in some cases and providing
guidance in the form of legislative history in others.

What should be the scope of CORA's duties?

The Shelby draft of last year would require CORA to perform its own regulatory impact
analysis {R1A} for every “major rule.” We do not believe that CORA has to go that far-in effect,
replicating everything the agencies do, but without anywhere near the leve] of resources. Instead,
Congress and the public would be better served if CORA reviewed the RIAs and the rules-both
as they are proposed (see further comments below) and when they are issued-for their
methodological and factual integrity and for whether they refiect 2 consideration of reasonable
alternatives and whether they are consistent with the authorizing statute. In other words, CORA
should be doing the same kind of review that OIRA now performs, only without the political
constraints.

In addition, as we bave just suggested, CORA should also be required to provide
Congress with an assessment of the OMB annual report, much as CBO now does with the annual
budget.

How many rules should CORA review?

If it is required to analyze all major rules, CORA is likely to be doing thirty or so
analyses a year {(and maybe more, counting the rules of independent agencies). The Shelby draft
also requires CORA to analyze nonmajor rules if they are so requested by a Senate or House
committee.

The ability of CORA to carry out that full mandate depends on the level of resources
Congress gives it. Qur view that CORA should Jeam to walk before it runs, and therefore, should
start on the small side—perhaps with fifteen to twenty senjor-level analysts-and only ramp up in
the number of personnel as it gains experience (by comparison, although OIRA has more

11



104

employees, it has, to our knowledge, only about fifieen to twenty-five senior-level regulatory
analysts),

If that view is sustained-indeed, if CORA is given everf fewer resources at the outset—
then serious attention should be given to limiting the number of rules analyzed. At a minimum,
therefore, we wouid propose striking the requirement that ~CC)RA analyze nonmajor rules. In
addition, for major rules, CORA should be able to devote more resources to reviewing very
important rules with potentially large economic impacts than to major rules of lesser import.

How much information should CORA get, and when should it get it?

The Shelby draft (which clos§1y tracks the McIntosh proposal in the House) would ensure
that CORA gets the same information that OMB now gets whep reviewing rules. As a practical
matter, that means that CORA would get the regulatory iméact analyses and underlying
supporting materials that are placed in the rulemaking record, along with the notice of proposed
rulemaking (NPRM), at the time the rule is proposed. CORA also should have access 1o any
other materials the agency used to help prepare its RIAs, so that it has the data and models
necessary to replicate agency results on benefits and costs. And, of course, CORA should get all
comments filed in the public record after the comment period closes.

We understand that the-administration has previously objected to the CORA proposal for
intruding excessively into the rulemaking process. There is a valid concern here. CORA should
not be created to replicate everything the agencies do, just as c’iao was not created to replicated
everything that OMB does or that the budget offices of the individual agencies do. Instead, CBO
was created to provide a “check”~an independent source of evaluation.

CORA can and should play the same role. It can do that, for example, by placing its own
comments in the rulemaking record of the agencies during the comment periods, which typically
last from 90-120 days. Indeed, we suggest that the language of the bill and/or its legislative
history strongly encourage CORA to provide such comments, which should help give the
agencies early wamning of what CORA is likely to say in its report to Congress after the rules are
issued. Where the RIAs, their supporting documents, and NPRMs have provided insufficient
information for CORA to submit meaningful comments, CORA should say so in its comments

12
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and thus put the agency on notice of the need to do more homework before issuing the final rule
{a circumstance Congress can and should take into account in deciding whether to review rules
after they are issued). Knowing that CORA may file such comments would provide a powerful
incentive for agencies to compile thorough records and analyses before proceeding with their
NPRMs.

‘When should CORA get its information? In particular, shc;uld it get it when OMB does-
which is often well before the NPRM, at the stage when the agencies are just scoping out their
options and in the preliminary stages of their analysis? The administration's objections to the
proposal seem to center on the answer to this question being yes. But the proposal can be easily
modified to clarify that CORA is to receive the information that OMB obtains only at the time
when rules are proposed. That should alleviate the administration’s legitimate concern about
excessive intrusion into the deliberations of the agencies, but at the same time leave enough time
for CORA to do its work. As Jong as CORA is not doing its own RIA-which we have counseled
against-the 90120 day comment periods that are typical of agency rulemakings should allow
sufficient ime for CORA to carry out its functions. But just to be sure, Congress may want to
add language in the bill allowing CORA to request the. agency to hold open its comment period
“for an additional period—perhaps thirty to sixty days—when CORA believes that additional time is
warranted and when the agency has not otherwise claimed a need for issuing the rule on an
“emergency basis” (an option that should be retained).

C.  Suffing CORA

As noted above, we believe that it is appropriate for CORA to build up a staff over time
with individuals from backgrounds similar to those of the analysts now working at OIRA. In
addition, we believe that CORA should have a permanent set of well-known independent

scientists, ists, and other technicians on peer-review panels. CORA can and should draw

on those individuals for advice and, in appropriate cases, for help in preparing analyses. The

members of the peer-review panels should be individuals of unguestioned expertise and of high

standing in their academic or professional communities. No individual should be chosen to serve

on a panel working on a particular rule if he or she works in an industry affected by that rule or
13
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could benefit financially from its adoption. The same conflict-of-interest considerations should
apply to putting individuals on peer-review panels who work for public-interest organizations

that have stated their views on the rule or related rules.
D. Alternatives to a COl

We believe that it is best for the independent review function to be Jodged in a separate
congressional agency. Otherwise, if made a part of CBO or GAO, the office is likely to have less
clout, and there is a greater chance that its activities will get lost amid the larger functions

already performed by those agencies.
4. Conclusion

Regulation is becoming increasingly important in many aspects of our economy. It has
an important effect on our quality of life and the costs of goods and scrvices; it also affects the
ability of firms to compete in an increasingly global economy.

. The Regulatory Right-to-Know Act and the Congressional Office of Regulatory Analysis
Act, if passed, will help enhance regulatory accountability. Those acts would help highlight the
impact of regulation on consumers and workers. In addition, they would inform the process of
designing new laws and regulations and could also help provide insights on how to improve
existing regulations.

Congress has traditionally paid much less attention to the benefits and costs of regulation
than to directly budgeted expenditures. That imbalance needs to be rectified.

Congress needs to have better information on the likely benefits and costs of regulations
that flow from the laws it passes. In addition, American citizens have a right to know how
regulations are likely to affect them in everyday life.

14
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THE PUBLIC AND THE CONGRESS NEED TO KNOW
MORE ABOUT GOVERNMENT REGULATION

by Murray Weidenbaurn
Testimony to the

Senate Committee on Government A ffuirs
Washington, DC

April 22, 1999

Thank you for the invitation to testify on 5.59, the Regulatory Right-to-Know Act of 1999 and
on proposals for a Congressional Office of Regulatory Analysis. This legislation provides a superb
and unusual opportunity to raise the level of public understanding of an important and controversial
ares of public policy. (1) S.59 accomplishes that desirable objective in a very straightforward and
nonpartisan manner: providing, on a regular basis, data on the benefits and costs of government
regulation. (2) Likewise, a new Office of Regulatory Analysis would give Congress an independent
source of information—provided its charter were broad enough for the task.

The Case for S.59

The reason S.59 is necessary is that neither the benefits nor the costs of compliance with
government regulation shiows up in any measure of federal spending or taxation. But these effects
are very substantial-—aveilable estimates total hundreds of billions of dollars a year. The cost of
operating the federal regulatory establishment, according to the Center for the Study of American
Business, is reaching an all-time high of $18 billion in fiscal year 1999.

The public surely has a right to know this information on a consistent and regular basis. As a
former federal official, I know that such dats would contribute to better-informed decision making
on key issues of public policy. Government regulation affects so many aspects of our economy and
society—economic factors such as employment, inflation, productivity, and competitiveness, as
well as social factors such as the environment, consumer and employee safety, and public health.

Some sections of $.59 are especially noteworthy. Section 4(a) requires the President to trans-



109

mit the regulatory data with the annual budget. That is an excellent idea, to help ensure that regula-
tory programs receive adequate attention in the key public and congressiona! deliberations on fed-
eral activity. As a practical matter, ] hope that the full regulatory report would be included in the
accompanying volume of special analyses now covering credit m; capits! outlays, and other
important categories of federal activity—and that the President's budget message would present
the highlights.

As a general proposition, more information is better than less. Nevertheless, we must
acknowledge and respond to the criticisms that have been raised. It is true that S.59 will require
some modest expenditure of federal funds. But modest surely is the accurate description when we
compare the minimal requirements of this bill with the enormous existing structure for preparing
the estimates of federal revenues and expenditures.

A related criticism is that data on regulatory benefits and costs are not sufficiently refiable to
be worthy of dissemination. As someone who has pioneered the development of statistical informa-
tion on regulation, I certainly am aware of the shortcomings that we have encountered-—as well as
the progress that has been made. First of all, we should note that, to this day, strong criticism is also
leveled against the data on gross domestic product and otheraggnute measures of economic activ-
ity. Nevertheless, officials in both the public sector and the private sector find that information
essential for their decision making.

Closer to home, there are weli-known shortcomings in the budget data that Congress acts
upon. In the area of taxation, it takes several years after the fact for the Internal Revenue Service to
issue its key report, Statistics of Income. As & result, the historical revenue data contained in the
budget document, especially for the past year, are preliminary and subject to likely change. More
important, it is demonstrably difficult to estimate major portions of federal revenues under existing
tax law, especially capital gains taxes and corporate income taxes. On occasion, the Treasury’s
projections are much too high or much too low. Similar problems arise on the expenditure side,
notably in the case of spending not tied directly to annual appropriations. Examples where budget
estimates can be way off range from the activities of the Commodity Credxt Corporation to military
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procurement outlays to entitlements.

The shortcomings of the budget statistics notwithstanding, the nation still bases important
decisions on that information. Surely the available data on the benefits and costs of regulation,
whatever their limitations, have been very useful in alerting the public to the large magnitude of
resources that are involved and to the substantial range of impacts ‘\generawd by regulatory activity.
1 see no advantage in depriving the public of such knowledge.

Moreover, there is a positive feedback effect at work. For example, because the revenue esti-
mates are so vital in the budget process, considerable effort has gone into improving the procedures
for estimating the various categories of federal taxation. The enactment of $.59 would provide a
similar incentive 1o improve the data on the benefits and costs of federal regulation. By making
permanent the now-temporary requirement for an annual regulatory accounting statement, $.59
would encourage the executive branch to devote additional resources to ‘developing a regulatory
database. )

From time to time, lawyers criticize economists who attempt to estimate vaiues of a statistical
life for groups of individuals, data needed to quantify the impacts of some important regulatory
programs. Such criticism is surprising in view of the great fréqucncy with which lawyers—when
they are in a courtroom—go far beyond such generalized statistics by introducing estimates of the

vaiue of a specific human life and urging that large financial indemnities be based on such data.

A Few Procedural Points

On the positive side, I am delighted to see the details specified in Section 4(a)(1}). The OMB
reports in response to the Stevens Amendment, albeit helpful, have been deficient in providing data
on individual regulatory agencies and programs. Likewise, the requirement for presenting recom-
mendations to reform government regulation should help to generate improvements in this impor-
tant aspect of government activity.

On the other hand, including distributional effects generates a disproportionately large re-

search requirement that would unduly burden and delay the entire effort to measure benefits and
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costs. On this score, ] urge the Committee to consider the House version, which does not contain
this requirement. That treatment does not prevent the inclusion of distributional analyses, should
they become available. Section 4(a)(2) mig_ht be interpreted as requiring a very extensive research
effort in order to cover the indirect effects of federal rules. In terms of priority, estimating the costs
and benefits of federal regulatory programs should receive the greatabnlk of the effort and attention.
In contrast, the required analysis of direct and indirect impacts could rely on gathering relevant
studies already prepared by government and private researchers.

As a general proposition, restraint is needed in adding to the existing paperwork burden of the
regulatory review process, especially by avoiding items that are “nice to know,” but where the
expected use is not likely to justify the burden of preparation. In that spirit, the relatively clean
Senate version of Section 4(c)}(2) is preferable to the more extended version contained in Sections
4(c)(2) and 4(d)(2) of the House bill (H.R.2840). »

However, there is merit in the proposal that estimates of costs and benefits be prepared for
several years following the year for which the basic report is being made. Given the new burden that
is being imposed by 5.59 to prepare historical data, I suggest deferring and then phasing in the
requirement to provide estimates for the future.

Such advance warning would give the regulatory agencies the time needed to develop the
necessary new methodology. Aggregate benefit and cost projections might be required, say, in
2003, projections by agency in 2004, and estimates by program element in 2005.

Section 5(a)2) requires OMB to consalt with the Comptroller General before issuing the
annual report on regulation. The House bill names, instead, the director of the Congressional Bud-
get Office. I am not impressed by either requirement but, if pressed, would lean toward the House
version.

In Section 6(a), 2 small procedural change would maintain a paraliel relationship. The director
of OMB should be required 1o consult with the chair of the Council of Economic Advisers. Both
officials, of course, are free to delegate some of this responsibility.

Section 7, on peer review, can be a useful hlmvlﬁmhbmhimwovhgﬂn regulatory data
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and in enhancing confidence in the data. Because peer reviews usually involve more than one
reviewer, I urge the committee to adopt the Janguage of H.R.1074, which provides for two or more
reviewers. A number of public policy research organizations have the capability of performing the
task. Several of them have provided detailed analyses of the first two OMB annual reports on

regulatory benefits and costs.

A Proposed Congressional Office of Regulatory Analysis

With an expanded flow of data on regulatory programs, it would be h'elpful if Congress had its
own expert staff to analyze such information and to prepare specific regulatory studies on its own.
Legislation to establish a Congressional Office of Regulatory Analysis is an appropriate companion
to S.59. However, the specific proposals that I have seen do not go far enough, although in some
minor regard they may go too far.

Virtually all generic regulatory reform proposals focus on improving the way in which gov-
ernment agencies write regulations to carry out laws already enacted. Although such change is
needed, this approach ignores the compelling fact that the key decisions on government regulation
occur earlier in the process—when Congress writes an Occupational Safety and Health Act or an
amendment to the Food, Drug, and Cosmetics Act or any other important regulatory law.

Each congressional committee, when drafting a regulatory statute, should present estimates of
the expected benefits and costs of the regulatory program in the report accompanying the legisla-
tion. Tothe extent feasible, this report should include a monetary evaluation of costs and benefits as
well as a description of other advantages and disadvantages of the regulatory proposal.

To help it carry out reviews of proposed regulatory laws and rules, Congress should establish
its own professional, nonpartisan regulatory analysis organization to provide it with reliable data,
including estimates of benefits and costs. This organization could be & part of the Congressional
Budget Office (CBO). That would both minimize overhead costs and enable the new office to
become operational more quickly.

In carrying out their respective functions, it would be helpful if OIRA (the regulatory office of
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OMB} and its new congressional counterpart developed a cooperative attitude on exchanging sta-
tistical and technical information, consistent with the separation of powers between legislative and
executive branches. Such an effort would be similar to existing cooperation between CBO and
OMB on budget matters.

On the other hand, the new congressional regulatory office sh;mld be careful not to intrude
into the process of executive branch drafting of regulations. Rather, as noted above, it should focus
on the earlier stage where Congress is considering a new regulatory statute and also on the later
stage where Congress is reviewing a proposed regulation under the Small Business Regulatory
Enforcement Fairness Act (SBREFA).

Additional analysis of these points is contained in the attached copy of the recent report of the
Committee for Economic Development, Modernizing Government Regulation (I served as project -

director for the CED report).

Conclusion

In summary, the enactment of $.59 and of a bill to establish a Congressional Office of Regu-
latory Analysis would be important improvements in the federal regulatory system. It is especially
gratifying to see the bipartisan nature of these bills and of their congressional supporters. Their
enactment would raise the information level of deliberations on regulation—and might even lower

the decibel Jevel.

Murray Weidenbawm is chairman of the Center for the Study of American Business and Mallinckrodt
Distinguished University Professor at Washington University in St. Louis. In 1980, he chaired
President-elect Ronald Reagan's Task Force on Regulatory Reform and served on the Presidential
Task Force on Regulatory Relief in 1981-82. In 1998, he wrote A New Approach to Regulatory
Reform. The views expressed are entirely personal,
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SUMMARY
Mr. Chairman and Members of the Committee:

My name is Sidney Shapiro. Iappear today in my personal capacity. [am the
John M. Rounds Professor of Law at the University of Kansas. At the peesent time, [ am
a Visiting Scholar at the School of Policy and Environmental Affairs at Tndiana

University, in Bloomington.

{ appreciate your invitation to discuss the “Regulatory Right-to-Know Act of
1999”7 My conclusion is that, as a matter of regulatory policy and process, 5. 59 is
unlikely to accomplish the objectives of its sponsors and more likely will make:
regulatory oversight more, not less, difficult. Analysts simply cannot accomplish the
type of precise calculations needed for regulatory accounting, and even if they could, the’
results would not be relevant to policy decisions. Worse, the legislation is likely to-
mislead, rather than inform, the American public, Finally, the legislation is likely to-
distract OMB from effective regulatory oversight, '

Statistical House of Cards: An accounting of regulatory costs and benefits, for the .
entire economy or for particular regulatory programs, must inevitably make assumptions
and judgements that turn the exercise into a “statistical house of cards.”

% Efforts to estimate total costs and benefits are confounded by a lack of data

¥ Present regulatory costs and benefits reflect regulations enacted over many years, .
yet there are no reliable estimates of costs and benefits for many such regulations
and historical estimates may or may not be an accurate representation of today’s
current costs.

Regulatory accounting requires OMB to establish an appropriate baseline, but as
OMB has pointed out, “[Wlhat would have happened in the absence of regulation
can only be an sducated guess since it never happened.”

Y

-» Regulatory accounting requires OMB 1o evaluste the secondary impacts of
regulations, positive and negative, on the economy, but there is no comprehensive
body of economic literature that would permit OMB to undertake such a study.

» Efforts to estimate total costs and benefits are confounded by valuation problems.
‘The calculation of the costs and benefits of individual rules are subject to a host of

problems that make such estimates a shaky buse for aggregating costs and benefits.

3 Cost estimates are based, for the most part, on industry-generated before-the-fact
predictions, which the evidence suggests are often far'too high.

> Benefit estimates require analysts 1o grapple with the exceedingly complex jssues
inherent in measuring the beneficial impact of health and environmental
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regulation.

Current techniques for risk assessment simply do not have the power to permit
anything approximating precise calculations of the number of lives saved by a
health or safety standard. Translated into economic terms, the difference
between low and high estimates of cancer risk can approximate the difference
between the price of a cup of coffee and the national debt.

The evidence used by analysts to estimate that individuals will pay between
$3 and 7 million to reduce their risk of premature death is subject to a number
of potential errors that suggest that current estimates for the value of a
statistical life are too low.

Because of data limitations, it is difficult to measure with any precision, if at
all, the value of reducing non-fatal illnesses, the lost productivity attributable
to accidents and diseases, or the welfare and social securily payments made to
persons who become ill or are disabled.

Benefit estimates also require analysts to resolve difficult value-laden issues
inherent in measuring the beneficial impact of health and environmental
regulation..

OMB discounts future benefits to present value, which drastically reduces the
benefits of federal regulation, yet there is no public consensus that the value of
saving future lives should be determined solely by their discounted value.

« Consider, for example, OSHA's lockout/tagout regulation. OMB
estimated the regulation costs $70.9 billion for euch premature death it
prevents. OSHA, which did not discount future benefits, estimated the cost
for each premature death avoided as between $190,000 and $1.2 million.

« Under OMB’s approach, because of discounting, we would do little or
nothing to protect today’s workers against the risk of getting cancer in 25
or 30 years. Yet, the Occupational Safety and Health Act commits us, as
a nation, to engage in such protection. Congress made this commitment
because it considered factors other economic values in establishing policy.

o Benefit estimates are based on how much individuals are “willing to pay”
for results such as a safer workplace, less water pollution, or a reduction of
air pollution over the Grand Canyon. This measurement biases a cost-
benefit analysis in favor of less protection because a person’s wealth will
limit the amount that he or she can pay to purchase the right to be safe or
to reduce harm to the environment.

> Finally, when OMB aggregates the costs and benefits of regulation, it adds up
agency estimates that use different methods and assumptions, which is another
source of potential errors.
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Usefilness of the Information: In light of the these severe methodological problems,
the comparison of costs and benefits required by S. 59 is of limited wtility to Congress or
the public in determining the effectiveness or appropriateness of regulation. Moreover,
regulatory accounting asks the wrong questions for oversight of government regulation.
Worse, the results are likely to mislead, rather than inform, the American public.

«» Critics contend that many regulations cost more money than can be justified or
rationalized under economic theory. One can agree with these criticisms (and [ do
not) and still conclude that regulatory accounting asks the wrong questions.

% The numbers that would be produced under S. 59 are not only of little use, they will
produce mislesding answers about the wisdom of regulation.

> S. 59 appears to require OMB 10 adopt point estimates of regulatory costs and
benefits, but it is simply not possible in many cases to identify precisely the
- benefits, let alone the costs, of regulations.

% The benefits of regulations can not always be captured by numerical estimates
because many regulatory benefits are not, and cannot be, quantified on the basis
of availsble data.

*  According to OMB, for example, EPA’s regulation called “Hazardous Waste
Listing For Wood-Preserving Chemicals” spends $5.7 trillion dollars for each
statistical life it saves. EPA estimated the entire annual cost of the regulation
to be berween $1! and $14 million dollars per year.

*  How did OMB turn a modest $14 mitlion dollar regulation into such a high-
priced regulation? OMB’s calculation is misleading because it assumes that
the only benefit of the regulation is to reduce a health risk to humans. In fact,
the regulation is primarily intended to protect the environment. Because there
were only modest health benefits, OMB’s caiculation suggests that the
regulation was extraordinarily unwise, when it was nothing of the kind.

Impact on Regulatory Oversight:  Since the Reagan administration, OMB has
been assigned the role of ensuring that agencies take into account economic information
in rulemaking. S. 59 threatens to deter OMB from this mission by assigning it the
difficult and time-consuming function of regulatory accounting.

LEPA's Section 812 Study: In the 1990 Clean Air Act Amendments, Congress
required EPA to 2ssess periodically the costs and benefits of the Clean Alr Act. In
October, 1997, OMB produced the first report in response (o this mandate. The peer
reviewers found the “Retrospective Study Report 1o Congress is a serious, careful study
and employs sound methods along with the best available data.” As such, the report
provides a useful case study to consider what would be the results if S. 59 is signed into
law.
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First, the report indicates that good accounting does not come cheap. The study took
seven years 1o complete and cost miliions of dollars. Because of its more extensive
mandate, S. 59 would cost far more.

Second, the report estimated the total monetarized benefits realized during the period
1970 to 1990 range from $5.6 to $49.4 wrillion dollars (present value in 1990 dollars).
The vast range of benefits reflected EPA’s difficulty in making precise estimates of
regulatory benefits. Moreover, a number of benefits could not be quantified because
of limitations in risk data or the unavailability of reliable economic methods to sssign

a monetary value.

Third, the report indicutes that competent znalysts can differ concerning how benefit
and cost estimates should be calculated. In compiling the repor, there were debates

over difficult methodological and policy issues between EPA and the peer reviewers,
and OMB has indicated that it has its own reservations about some choices made by

EPA.

Fourth, the report emphasized that regulatory accounting can give citizens a
misleading understanding of the value of regulation because dollar estimates fail to
capture the often significant qualitative benefits of regulation.

Fifth, the report corroborates the danger that quantitative estimates of regulatory casts
and benefits can be easily misunderstood and misused.

Finally, the report verifics that regulatory accounting fails to provide useful
information about potential regulatory reforms. EPA stressed that the total estimates
of costs und benefits do not address the issue of whether individual regulations are
worthwhile.
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STATEMENT OF SIDNEY A. SHAPIRO

Mr. Chairman and Members of the Committee:

My name is Sidney Shapiro. [ appear today in my personal capacity. { am the
John M. Rounds Professor of Law at the University of Kansas. At the present time, { am-
a Visiting Scholar at the School of Policy and Environmental Affairs at Indiana
University, in Bloomington. The subjects I teach include regulatory law and policy and
administrative law, both of which dea! with the substantive and procedural issues raised
in my testimony. ! have written (with co-authors) casebooks on regulatory law and
policy (Lexis Law Publishing 2d ed. 1998) and administrative law {West Publishing
1997), as well as a trestise on administrative law (Foundation Press 3" ed. 1999), which
are also relevant to my testimony. [ have published more than 30 law review uarticles on
these and related subjects, all of which are attached 10 this statement. [ have previously
testified before House committees on occupational safety and health reform. Much of my
professional research has been addressed to the role of regulatory oversight by the Office
of Management and Budget (OMB), Congress, and the federal judiciary in making
regulatory policy more effective.'

{ appreciate your invitation to discuss the “Regulatory Right-to-Know Act of
1999, §. 59, 106® Cong;, 1™ Sess. (1999). My conclusion is that, as a matter of
regulatory policy and process, S. 59 is unlikely to accomplish the objectives of its
sponsors and more likely will make regulatory oversight more, not less, difficult.
Analysts simply cannot accomplish the type of precise calculations needed for regulatory
accounting, and even if they could, the results would not be relevant to policy decisions.
Worse, the legislation is likely to misiead, rather than inform, the American public
Finally, the legislation is likely to distract OMB from effective regulatory oversight.

A Hi of tory Ac ting

‘The idea that regulatory accounting can be used to constrain regulation dates back
to a proposal in the ewrly 1980s that Congress adopt a regulatory budger.” The idea died
out because even sympathetic commentators were dubious about its practicality in light
of the difficulty of computing costs and of enforcing budget limits,” the choice of budget

! Swe. v.g.. Sidney A. Shapiro, A4 Delegutton Theory of the APA, 10 ADMIN. L. 5. 89 (1996); Sidncy A.
Shapiro, Puliticol Oversight and the Deterioration of Kegulutory Pulicy, 46 ADMIN. L. REV, | (1993).

® See, 0. Christopher C. DeMuth, The Regulatory Budget, REQULATION, Mar/Ape. 1980, at 29.

4 Sev, .., ROBERT E. LITAN & WILLIAM D. NORDHAUS, REFORMING FEDEKAL REGULATION 157 (19%3),
Johu Mendsloff, Regulatory Reform and OSHA, § 1. POLICY ANALYSIS AND MOMT. 440 (1986).
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limitations invited partisan wrangling, and because choosing a ceiling without
consideration of regulatory benefits is incoherent.?

Although the idea of the regulatory budget lost steam, critics of regulation
continued to point to the high total costs of regulation as a source of concern, as they still
do® In response, the academic literature mtempted to determine whether total costs were
greater than total benefits.

Robert Hahn and John Hird undertook the first such effort in 1990.° Based on
studies published by various analysts, the authors estimated that regulation in seven areas
had costs of $78.0 to $107.1 billion.  Benefit estimates were afso based on prior
published studies, but Hahn and Hird estimated benefits for only two of the seven areas
for which they had costs” No benefit estimates were made for the other five areas
because of a lack of data or in one case (occupational safety) because existing studies
suggested only negligible benefts.  Hahn and Hird estimated the benefits of
environmental protection and highway safety regulation to be $41.9 to $181.5 billioa.
These estimates produce a net effect of social regulation between a negative $65.2 billion
and & positive $103.5 billion. In light of the overlap berween the estimates of costs and
benefits, the authors’ “best guess” was that the costs and benefits included in the study

were “roughly comparable™

[n 1996, Robert Hahn published a comparison of costs and benefits of rules that
were issued after his earlier study.® Starting with data that regulatory agencies submitted

4 In ceonornic theory, when marginal regulatory benefits exceed regulatory costs, regulation produces a net
wcrease in social welfore, A ceiling on costs set without regard 0 bencfits would prevent tic couniry from
obtiining increases in socin! welfare that regulation cowld have produced.

* See, €. 2. Sateinent of Clyde Wayne Crews, Ir.. Cowmnpelitive Entesprise iistitute, Before the
Subcogunittes on National Economic Growth, Natwal Resources and Regulatory Affairs, Comemittes on
Goverunent Reform, U.S. House of Representatives, Mar. 24, 1999,

* Robert W. Hubin & John A. Hird, The Costs and Benefits of Regalation: Review ancd Synthests, $ YALE ],
Res. 233 (1991).

* The sevon arens were consumer product safety, environmerital, equal employment, highway safety,
nuclear power and occupationnl safely. Envirowmemtal programs and highway safety were the two asreas
for which there were benefit estimates.

¥ Robert W. Hahn, Regulutory Reform: What Do The Government 's Nembers {ell Us?, in Risks, Costs, &
Lives Saven 208 (1996). Despite Hahn's tide, his calculations are nwt based on the government’s

numbers. For one thing, Hahn substitutzd in his own preferred measurement of the value of # statistic
premature deuth avoided when an agency refused to moaetize the value of the lives that a regulation would
save. Futher, Hohn threw out two EPA rules for which the agency’s numbers indicuted that bencfits vastly
excesded costs, He conciuded that the two studies (but none of the others for which benefits did not wxceed
cosis) were uarcliable “outliers.” His weak explanation in a footnote wasithat because we will probibly

cure the type of cancer the regulutions prevented in the next twealy years, the futire besefits will be zero.
Throwing out the two studies dramatically shifted the overall results. Sce Thomas O. McGarity, A Cost-
Henefit State. 50 ADMIN. L. REv. 7, 35-36 (1998). ’
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to OMB or published in the Federal Register, Hahn estimated the costs and benefits of 54
final “major” regulations promulgated by five agencies that eagage in risk regulation.”
Hahn estimated the net benefit of regulation was $278 8 biflion (1994 doilars), based on
benefits of $499.2 billion and costs of $220.4 billion.

{n response to congressionsl mandates, OMB has conducted its own studies of the
total costs and benefits of government regulation. In 1998, OMB used three separate
sources to estimate total annual costs and benefits for environmental, transportation, labor
and other regulation. Based on these sources, OMB estimated that safety and
environmental regulation produced net benefits between $34 bitlion and $3.38 trillion per
year {in 1996 dollars), based on benefits of $258 billion to $3.55! trillion and costs of
$170 to 224 billion.

B, Statistical House of Cards

The first problem suggested by prior efforts to account for total costs and benefits
is thal such estimates are subject 10 aumerous sources of error. An accounting of
regulatory costs and benefits, for the entire economy or for pagicular regulatory
programs, must inevitably make assumptions and judgements that turn the exercise into a
“statistical house of cards.” ’

Lack of data: Present regulatory costs and benefits reflect regulations enacted
over many years, yet there are no reliable estimates of costs and benefits for many such
regulations.  Por regulations promulgated after 1994, OMB used cost and benefit
information submitted to it by regulatory agencies concerning “major” regulations. OMB
did not have, nor is there any readily available source for, information about the costs and
benefits of non-major regulation. OMB was forced to guess about the benefits for
regulations promulgated between 1987 — 1994 because benefit data was not readily
available.!! For regulations promulgated prior to 1987, OMB used the cost and benefit
estimates of Hahn and Hird, but their study failed to account for any regulatory benefits
in five or the seven areas for which they recorded costs, because of data limitations.
Unless these programs produced no benefits, their study underestimated the aggregate
benefits of regulation, as did the OMB study.

¥ Huhn reviewed ragulations promulgated between 1990 and mid-1995 by the Consumer Product Sefuty
Commission (CPSC), BPA, National High Traffic Safety Administration (NFHTSA), Mine Sufety & Henlth
Administration (MSHA), and OSHA.

** Office of Management and Budget, Draft Report to Congress on the Costs and Benefits of Federal
Repulations, 63 Fed. Reg. 44034 (1998),

" For regulntions promulgated between 1987 ~ 1994, OMS added the costs of all major regulation it
reviewed during that period. Because OMB was unable to calculute benefits based on ageucy data, it
estimated benefits based on the ratio of benefits to costs in Hahu's 1996 study. For exampie, because -
Hahn’y data indicated the benefit-cost ratio for environmental regulitions was 1.4, OMB multiplied its cost
estimate by [.4 o obtain its benefit estimate.
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Regulatory accounting is also subject to three additional problems associated with
lack of data. First, where cost and benefit estimates are available, they are often many
years old. ‘This historical data may or may not be an accurate representation of today's
current costs. Second, it is impossible to determine an appropriate baseline. As OMB
has pointed out, “In order to estimate the impact of regulations on society and the
economy, one has to determine how things would have been if the regulations had not
been issued.” Yet, as OMB concludes, “[Wlhat would have happened in the absence of
regulation can only be an educated guess since it never happened ” ’

Finally, because cost-benefit analysis considers only the immediate effects of
regulation, it misses the secondary impscts, positive and negative, on the economy.
Section 4 of §. 59 does require OMB to estimate secondary effects,” but there is no
comprehensive body of economic literature that would permit OMB to undertake such a
study.” As OMB indicates, section 4 requires analysis of economic impacts that “are not
easily addressed using the available techniques of microeconomic analysis that underlies
the cost-benefit analysis of individual rules . . . on which the annual [OMB] report is:
largely based.”?

Valuation Problems: The calculation of the costs and benefits of individual rules -
are subject to a host of problems that make such estimates a shaky base for aggregating
costs and benefits. On the cost side, the principal problem is that cost estimates are’
based, for the most pan, on indusiry-generated before-the-fact predictions. Attempts to
validate cost projections in light of subsequent experience have been sparse, but the
evidence that does exist suggests that pre-implementation cost estimates are often far (oo

highw

To estitmate benefits, analysts must grapple with the exceedingly complex and
value-laden issues inherent in measuring the beneficial impact of health and
environmental regulation.'”  To begin with, current techniques for risk assessment

¥ Office of Manugament and Budget, pra note 12, 3t 44036,

8. 59, § 4@)@).

™ Statement of G. Bdward Deseve, Deputy Director for Management, OMB, Before the Subcommittee on
National Bconomic Growth, Natural Resources and Regulatory Affairs, Cownmittee on Governatent
Reform, House of Representatives, March 24, 1999, at 3.

1% I,

' See, &g, Winston Harrington, Richard D. Morgenstern, and Peter Nelson, On the Accuracy of
Regulatory Cost Estimates (Resources for the Future Jan. 1999); Ebua Goodsiein and Hart Hodges,
Polluwed Data: Over tlng Envie | Costs, THE AMERICAN PROSPECT, Nov./Dec. 1997, at 64;

Office of Technology Assessment, Gauging Controt Technologies and Regulatory finpacts in Occupational
Safety and Health: An Appraisal of OSHA's Aslytical Approach (1995),

" See Lisu Heinzerling, Regulatory Costs uf Mythle Proportions, 107 YALEL.J. 1981 (1998); Thomuas O
McGarity, supra note 8, at 7, Sidoey A, Shapiro & Thomes O. McGurity, Not So Paradoxical: The
Rationeds Jor Technology-Based Regulation, 1991 Duke LS. 729,
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simply do not have the power to permit anything approximating precise calculations of
the number of lives saved by a health or safety standard. For example, the predictions ¢f
cancer risk assassment models can vary over ten orders of magnitude.'* Translated into
economic terms, the difference between low and high estimates of cancer risk
approximates the difference berween the price of a cup of coffee and the national debt.”
Risk assessment can improve health and environmental decisionmaking only to the extent
it is based on good data and sound assumptions. Unfortunately, for most of the risks that
regulatory agencies must address, data are sparse and consensus about the assumptions is
rare. Serious students of risk assessmemt are sympathetic to its use in regulatory
decisions. but they are also highly aware of its imitations.

‘The vagaries inherent in calculating the benefits of a health or safety standard
extend beyond the uncertainties in estimating the number of lives saved, the number of
illnesses prevented, and the amount of pain avoided. The dollar-for-dollar compurisons
of cost-benefit estimates require the numerical estimates of risk be multiplied by the
dollar value of avoiding esch of those unattractive outcomes. Analysts estimate the value
of avoiding a premature death by relying on a "willingness 10 pay” measurement defined
by the wage premium that workers receive for working in dangerous conditions ™ Based
on these studies, analysts at OMB and private institutes appear to be converging on &
range of sbout $3 to 7 million for the value of a suuistical life. Nevertheless, there are
good reasons to distrust the empirical evidence on which such estimales are based.’
These considerations suggest that current estimates for the value of a statistical life are
too low. Moreover, wage premium studies assume that workers voluntarily accept risks
in return for additional compensation, which is not always the case.”> Even if workers

** Shapire & McGarity, supra o 17,2t 732,

' See Cothern, Coniglio & Marcus, Lstimating Risk to Hamar Health, 20 Exviv. Sci. & TECH. L, {15
(1986) _

% Becauss a worker will give up the wage premiam if he or she accepts safer sinployment, the smsunt of
the additions] compeunsation is how much the person is “willing to pay” 1o reduce his or her risks.

¥ Almuwst ull of the studies concern safety risks, rather than healtls risks, which lunits their retiabifity
concerning heaith bonefits. Purther, the prediction that workers will be compensated for occupational risks
is predicated on the assweption that bargaining for such wages is not itself subject to auwket failures, We
know, hiowever, that many tabor mavrkets are subject to market imperfections. Workers are not fully
inforined of risks, the risk perception of workers is distorted by psychologicul defects in the way in which
Individuals process risk information, firms lack sufficient information on worker expestations and
preferences (directly or through revealed preferences), and bargaining between employers und employees is
ot transacted Ln anonymous, perfectiy competitive lubor markets.  See PETER DORMAN, MARKLETS &
MORTALITY. ECONOMICS, DANGEROUS WOKRK, aN0 THE VALUE OF HUMAN LIFE ch. 2 (1996) (discussing
why lubor markets are likely io be subject to one or more purket inperfections tuat would limit risk
compensation).

* Low paid workers in hazartious industries where there are o unions have little choice about what jabs

they accept. Dorman and Hagstron explaia, “[n plain terms, nonuaion workers in dangerous jobs are, in
many cases, simply unlucky: they have found their way into situations of high risk and low pay and would
presumably move o 4 better job if they could.®  Peter Dorman & Puul Hagstrom, Wage Compensution

For Dangerous Work Revisited, $2 INDUS. & Lab, REL. Rev, 116, 133 (1998). Because hazardous jobs

Fay 20 to 30 percent less than safe employment, persons with education and training will simply avoid such

10
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voluntarily accept risks, however, the relevance of this measurement is open to question
when federal regulation protects the public from risks that are not voluntarily uccepted.

The valuation of reducing non-fatal benefits produces its own set of probiems.
Because of data limimtions, it is difficult to measure with any precision, if at all, the
value of reducing non-fatal ilinssses ™ the lost productivity attributable to accidents and
diseases, or the welfare and social security payments made to persons who become ill or
are disabled.

In addition, basing calculations of benefits on supposed wage premiums entails
two controversial value judgments. First, OMB discounts future benefits to present value.
Second, analysts use a “willingness to pay" measure of the benefits of a health or
environmental regulation,

Discounting drastically reduces the benefits of federal ragu!ation(“ Censider, for
example, OSEIA's lockout/tagout regulation. OMB has estimated the regulation costs
$70.9 billion for each premature death it prevents®® OSHA, which did not discount
future benefits, estimated the cost for each premature death avoided as berween $190,000
and $1.2 million® Despite this profound impact on the value of regulatory benefits,
there is no public consensus that the value of saving future lives should be determined
solely by their discounted value. The logic of discounting by five percent assumes that
the value of saving a life declines five percent every year, and that a live saved in the
future is worth less than a life saved today. Thus, saving the lives of your children in the
future iy worth less than saving their lives today. Economic analysts may accept this
result, but it would be surprising if many parents see reducing future risks to their
children as less important than curment risks. Discounting reduces a difficult moral
question ~ to what extent should be reduce risks in the future - to a simple, one
dimensiona! consideration — the discounted value of those lives. For example,
discounting commits us to do little or nothing to protect today’s workers against the risk
of getting cancer in 25 or 30 years.  Yet, the Occupational Safety and Heanlth Act

jobs. James C, ROBINSON, TOIL AND TOXICS, WORKFLACE STRUGGLES AND POLITICAL STRATEOIES FOR
Oceurarional HEALTH 93 (1991). According to Robinson, the labor pool for hazudous jobs therefore
vonsists of "disadvantuged workers who are willing to accept health and safety risks in retumn for very
modest amounis of compensation™ fd. gt 94.

3 [f such benefits aue quaotified, analysts often adopt sotne simplifying assumption, such as so many
illnesses have the swne ic value as a p death. See, ez, John F. Mowall L A Review of the
Record, ReGuiaTion, Nov./Dec. 1986, at 25, 28 {valug of non-fatal injuries quantified by converied nou-
lifesaving health beuefits into an index equivalent 1o additional lives saved).

** Swe Heineerling, supra pote 17 (d ing impact of di inng on reducing the value of benefits).

* Office of Manngement aad Budget, Regulatory Program of the Unitsd Suates, Apr. 1, 1991-March 31,
1992, ut 370 (Table C-2, Part 2).

See 54 Red. Reg. 36634 (1989).
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commits us, as a nation, 1o engage in such protection. Congress made this commitment
because it considered factors other than economic values in establishing policy.

Second, most of those who advocate application of a cost-benefit test for heaith,
safety, and environmental regulation use a “willingness to pay” measure of the benefits of
a regulation. That is, they ask how much individuals are “willing to pay” for results like
a safer workplace, less water pollution, or a reduction of air pollution over the Grand
Canyon. They do not use a “willingness to sell” measurement that would ask what price
would individuals demand for results like a less safe workplace, more water poliution, or
more pollution over the Grand Canyon. Reliance on “willingness to pay” would make no
difference if the offer and asking prices are identical, but this assumption fails once the
distribution of wealth is taken into account. A person’s wealth will limit the amount that -
he or she can pay to purchase the right to be safe or to reduce harm to the environment. .
A person’s wealth, by comparisan, does not Jimit his or her “asking” price in the same
manner. A poor person cas demand the same amount of money to sell the right to be
safe (or have the environment degraded) as a rich person. A “willingness to sell”
measurement of regulatory benefits therefore biases a cost-benefit analysis in favor of
less protection.

Aggregation problems: When OMB aggregates the costs and benefits of
regulation, it adds up sgency estimates that use different methods and assumptions, which -
is another source of potential errors. S. 59 seeks to avoid this result by ordering OMB to -
require agencies to comply with guidelines that would “standardize” the “most plausible
measures” of “reasonably identifiable” costs and benefirs” and “the format of information -
provided for accounting statements. The legisiation fails to define the terms “most
plausible” and “reasonably identifiable” and these are not terms of art that everyone
would understand. A more profound problem is that the legislation appears to invite, if
not require, OMB to impose one method of calculating costs and benefits. Agencies end
up using different assumptions and methods because they face different problems in
estimating costs and benefits. There is no one right method that can be applied across the -
board. [f S. 59 only intends to create a2 common system of accounting for purposes of
this legisiation, it means agencies will have to keep two sets of books — one for making
regulatory decisions and one for regulatory accounting. This replication of effort would
cayse confusion; increase sdministrative costs and delay agency efforts to protect the
public and the environment.

iness of the In ion

In light of the these severs methodological problems, the comparison of costs and
bensfits required by S. 59 is of limited utility to Congress or the public in determining the
effectiveness or appropristeness of regulation.  Moreover, aggregate regulatory

¥ Benefit estimates are also biased in favor of less protection because analysts fail to consider other “soft -
variable” benefits, such a5 the emotional foss to the loved voes from the premature death of a funily
mamber.

12
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accounting asks the wrong questions for oversight of government regulation. Worse, the
results are likely to mislead, rather than inform, the American public.

Wrong Questions: As discussed earlier, once benefits are taken into account, the
studies suggest that risk regulation is not excessive, despite the high cests that are
involved. Risk regulation is costly, but it has generated benefits in excess of its costs,
and the benefits may be greatly in excess of costs. Critics contend, however, that many
regulations cost more money than can be justified or rationalized under economic
analysis. They argue that the net benefits of regulatory programs, such s environmental
regulation, are produced by just a few regulations, and most fail a cost-benefit test.
They also contend that if the money spent on the most expensive regulations were
reatlocated to other live-saving measures, greater benefits could be produced.” One can
agree with these criticisms (and I do nor’®) and still conclude that revelations about total -
costs and benefits tell us nothing useful for important policy decisions. Put another way, -
even if the critics have made a correct diagnosis of the problem, 8. 59 is a prescription
that will not cure the disease.

Misleading Answers: The numbers that would be produced under S. 59 are not
only of little use, they will mislead the American public concerning the benefits and costs
of government regulation. First, S. 59 appears to require OMB 1o adopt point estimates '
of regulatory costs and benefits. Yet, it is simply not possible in many cases to identify ’
precisely the benefits, let alone the costs, of regulations. As:noted carlier, such estimates
are difficult to make because of limited and imprecise data ‘and the necessity of making
methodological assumptions. The use of different assumptions or data can generate
widely varying estimates of costs and benefits.  Moreover, regulatory accounting hides
the moral and political judgments that must be made in order to produce such numbers.
Few, if any, members of the public are likely 1o be aware of the controversial judgments .
that lie behind adopting an economic value for a statistical life and discounting the .
economic value of lives saved in the future.

Unless accounting results are presented as a range of benefits and costs, the result -
is highly misleading. It suggests a degree of certainty and objectivity that simply does
not exist. Moreover, regulatory accounting should acknowledge and explain the
controversial judgment calls that are required in order to produce economic estimates,

Second, the benefits of regulations can not always be captured by numerical
estimates. Consider, for example, a regulation called “Hazardous Waste Listing For
Wood-Preserving Chemicals.™  According to OMB, this EPA regulation spends $5.7

™ See, v.gr, Huhn, supra note 8.
*Spe, £.g., Morrall, supro tote 23,

Mive, e.g, Shupiro & McGarity, supra pote 17: Thomas O. McGarity & Sidney A. Shapire, OS/IA s
Critics and Regulatory Reforn, 31 Waxs POREST L, REV. 587 (1995).

' 55 Fed. Reg. 50450 (1990).
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trillion dollars for each statistical life it saves.” The cost-estimate, however, is extremely

misleading. The regulation requires firms that treat lumber with wood preservative

chemicals placs s plastic drip pad under coating machines in order to prevent the’
chemicals from dripping on the ground and take other modest actions to prevent

environmental contamination. EPA estimated the entire annual cost of the regulation to -
be between $11 and 314 million dollars per year. How did OMB turn s modest $14

million dollar regulation into such a high-priced regulation? OMB's calculation is
misleading because it assumes that the only benefit of the regulation is to reduce a health

risk to humans. In fict, the regulation is primarily intended 1o protect the environment,

EPA identified 2 number of locations where wood preservation without drip pads had

created serious environmental contamination™ but it did not monetize the environmental .
benefits. OMB’s filure to provide & qualitative descriplion of the benefits erroneously

suggests that the entire cost of the regulation should be attributed to preventing premature

deaths. Because there were only modest health benefits, OMB s calculstion suggests that

the regulation was extraordinarily unwise, when it was nothing of the kind.

As in the case of the previous rule, many regulatory benefits are not, and cannot
be, quantified on the basis of available data.  For this reason, regulatory agencies should
(and do) consider both quantitative and qualitative information in making regulatory
decisions. If Congress determines that regulatory accounting is necessary, then it should -
mandate that regulatory results be expressed as a mix of qualitative and quantitative
factors that reveal the limits of the guantitative data and the assumptions that were used
in compiling it. S. 59, by comparison, seeks an accounting s:atement that would reflect
the benefits that OMB is able to quantify. ™

D. Impact on Regulatory Oversight

Since the Reagan administration, OMB has been assigned the role of ensuring that
agencies take into account economic information in rulemaking. OMB oversight has
produced greater atteation in the agencies to such information and has spurred agencies
to develop their own capacity for undertaking such economic analysis. The fact that the
relationship between OMB and agencies has sometimes been antagonistic and sometimes
cooperative does not change this conclusion. OMB has been the cop on the beat in
terms of compliance with executive orders requiring regulatory analysis.

S. 59 threatens to deter OMB from this mission by assigning it the difficult and
time-consuming function of regulatory accounting, As noted carlier, regulatory reform
occurs at the level of individual regulations. If OMB is to have this function, this is
where it ought ta devote its resources.

2 Regulatory Program of the United States, supre pote 25,

% Prior to promulgation of the rule, EPA had listed 54 wood preservirg fxcilities on the Superfund Nationat
Priorites List (NPL), and it hadl ordeced comection actions under the Superfund At for numerous other
facilities b of " ive groundwater and 30l conunination.”

5. 59, § &(b).
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E, EPA’s Section 812 Stud

in the 1990 Clean Air Act Amendments, Congress required EPA to assess
periodicatly the costs and benefits of the Clean Air Act. In October, 1997, OMB
produced the first report in response to this mandate.®® The peer reviewers found the
“Retrospective Study Report to Congress is a serious, careful study and employs sound :
methods along with the best available data™® As such, the report provides a useful case
study to consider what would be the results if §. 59 is signed into law.

First, the report indicates that good accounting does not come cheap. The study |
took seven years to complete and cost millions of dollars.®” Because of its more
extensive mandate, S. 59 would cost Far more.

Second, the report confirms my earliec observation that regulatory benefits are
difficult 10 estimate because of the lack of precise information and the unavailability of
other information. The report estimated the total monetarized benefits realized during the
period 1970 to 1990 range from $5.6 to $49.4 triilion dollars (present value in 1990
doliars)* The vast range of benefits reflected EPA’s difficulty in making precise
estimates of regulatory benefits. Moreover, a number of benefits could not be quantified
because of limitations in risk data or the unavailability of reliable economic methods to

assign a monetary value.

Third, the report indicates that competent analysts can differ concerning how
benefit and cost estimates should be calculated. In compiling the repornt, there were
debates over difficult methodological and policy issues betwesen EPA and the peer
reviewers,” and OMB has indicated that it has its own reservations about some choices
made by EPA. %

* United States Environmental Protection Agency, The Bencfits and Costs of the Clean Air Act 1970-1990
{Ociober, [997).

* SAB Council, Letter to EPA Administrator Browner, July 8, 1997, p. | quoted at 63 Fed. Reg, 44042
(1998). The report was the subject of intensive peer review by an indepeadent, external panel of well-
known economists, health scientists, and caviroamental scientists, known as the Science Advisory Board
Councit on Clean Alr Act Compliance Analysis (“Couacil™).

¥ Communication with Jeneva A. Craig, Program Analyst, Office of Air and Radiation, Office of Polivy
Analysis und Review, EPA, April 15, 1999.

% 812 Study, supra uote 35, at ES-3.

* Spe, .., . st ES-10 (giving reasous for rejecting suggestion that benefits be measured by ussigning &
vidut to the reduction in years of remaining life expectuncy resulung from polfution exposuse).

“ 63 Fed. Reg. 4404244,
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Fourth, the report emphasized that regulatory accounting can give citizens a
misleading understanding of the value of regulation because dollar estimates fail to
capture the often significant qualitative benefits of regulation. EPA wamed readers:

{I]t is important to realize the substantial controversies and uncertainties
that pervade attempts to characterize human health and ecological effects
of pollution in dollar terms. To many, dollar-based estimates of the value
of avoiding outcomes such as loss of human life, pain and suffering, or
ecologica! degradation do not capture the full and true value to society of
uvoiding or reducing these effects.  Adherents to this view tend to favor
assessment procedures which (2) adopt the most technical defensible
dollar-based estimates for valuation purposes but (b} leave the moral
dimensions of policy evaluation to those who must decide whether, and
how, to use cost-benefit analysis in making public policy decisions. This
is the paradigm adopted in the present study. Given the Congressional

. mandate to perform a cost-benefit study of the Clean Air Act, the Project
Team has endeavored to apply widely recognized, customary techniques
of Applied Economics to perform this cost-benefit analysis. However,
EPA believes there are social and personal values furthered by the Clean
Air Act which have not been effectively captured by the dollar-based
measures used in this study.”’ :

Fifth, the repon corroborates the danger that quamit'ative estimates of regulatory
costs and benefits can be easily misunderstood and misused:

[Tihe results of the retrospective study provide useful lessons with respect
to the value and the limitations of cost-benefit analysis as a tool for
evajuating eavironmental programs. . . . When used properly, cost-benefit
analysis can help illuminate important effects of changes in policy and can
help set priorities for closing information gals and reducing uncertainty....
When cost-benefit  analyses are presented without effective
characterization of the uncertainties associated with the results, cost-
benefit studies can be used in highly misleading and damaging ways.”

Finally, the report verifies that regulatory accoumting fails to provide useful
information about potential regulatory reforms. EPA acknowledged that a “large portion
of the monetarized benefits of the historical Clean Air Act derives from reduciag two
pollutants: lead and particulate matter”* This fact, EPA suggested, may lead some to
argue that “while programs to control these two pollutants may have been worthwhile,
many other historical Clean Air Act programs would not pass a cost-benefit test when
considered in isolation™ EPA concluded, however, that “[wlhile this may or may nct
be true,” its “analysis provides nc evidence to support or reject such conjectures.™

* 812 Study, supra note 35, ut ES-9-10.
* 1d. m BS-11-12.

1t BSe 1L
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Statement of

Gary D. Bass, Ph.D.
Executive Director
OMB Watch

Belore the Senate Committee on Governmental Affairs

On
The Regulatory Right-to-Know Act
and

Congressional Office of Reguiatory Analysis
April 22, 1999

Thank you for the opportunity to tasfify today regarding S. 59, the Reguiatory Right-to-
Know Act (Regulatory Accounting). and the establishment ¢f a Congressional Office of
Regulatory Analysis {CORA),

My name s Gary Bass, and | am the executive director of OMB Waltch, a nonprofit
research and advocacy organization. OMB Watch has been deeply involved in
monitoring executive branch regulatory malters since its founding in 1983 and has
worked 1o encourage a more opan, responsive. and accountabie federal government.
OMB Watch also chairs a coalition, called Citizens for Sensible Safeguards. that
includes more than 300 organizations dedicatedt 1o protecting and promoting the
interssts of consumers, workers. public health, civil righls, and the environment.

Speaking ‘or OMB Walch, as well as Citizens for Sensible Safeguards. we strongly
oppose the regulatory accounting bill and CORA for similar thematic reasons:

= Both have little practical utility for public policy, yet wouid carry helty price
tags. As OMB has stated, “Aggregate estimates of the costs and benefits offer
littie guidance on how 1o improve the efficiency. effectiveness, or soundness of
the existing body of regulations.” Yet with the expanded analytical requirements
ot S. 59, a substantial resource burden would be placed on OMB and the
agencies for cumulative cost-benefit analysis ~ as well as brand new
subanalyses — when requlatory matters are, in fact, handled best on a case-by-
case basis. Likewise, CORA adds littie to policy-making. as it duplicates work
already done by the agencigs, OMB, and GAD. This work is readily availabie to
Congress, and as a resull, Members have had little difficuity in obtaining cost-
banetit information when assessing the merils of agency rules. Undoubtedly.
CORA would carry a price tag at jeast equal to that of the Congressionai Budget
Office at $25 million, and probably more il it were to truly carry out all its
functions, such as cost-benefit analysis of all major rules.

& Both deal in vast analytical uncertainty. OMB has emphasized the
uncertainty of regulatory accounting in its first two reports, as have legal and
econommic experts. Part of the problem here is the masking of value judgements
that inevitably occurs in a monetized study of this kind, which actually
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undermines the public's “right-to-know.” Moreover, S. 59 marks a significant analytical
expansion of previous regulatory accounting requirements, calling for a substantial
amount of data that is not now available, such as cost-bensfit analysis of paperwork
requirements. Similarly, CORA’s data would be unreliable because it would have to
conduct its own cost-benefit analysis tor each major rute within a 45-day period, and
without having been part of the rulemaking process. Such a limited time-frame would
tikely force CORA {0 rely heavily on industry estimates,

= Both raise concerns that they could be used as political weapons. Many of the
backers of regulatory accounting have also been vocal proponents of other various
“reform” measures designed to stem regulatory costs. A regulalory accounting report
showing very large costs and small benefits could be a useful tool in advancing this
agenda. S.59. with its slanted analytical requirements, could be seen as an attempt to
forcibly bend OMB's numbers in an idealogical direction consistent with the proponenis
of broad ragulalory “reform.” There is also a danger that CORA would be used as a
political instrument. it's not hard to imagine a body like CORA, which would function as
an arm of Congress, being influenced by the expectations of individual lawmakers
looking to push an ideological agenda. Indeed, under last session’s CORA bill, the
House and Senate leadership would control the appointment of CORA's director. which
is especially troubling i data from CORA is to be used as the basis for rejecling agency
rules, as its proponents suggest.

$. 59, the Reguiatory Right-to-Know Act

Mr. Chairman, when introducing S. 59, which requires OMB to perform a yearly cumulative
cost-benefit analysis, you indicated a desire 10 build on previous regulatory accounting riders
and OMB's two subsequent reporis released in September of 1897 and February of this year.
But before moving forward with this legislation — which marks a significant analytical
expansion of the previous riders — it is first important to consider some of OMB’s conclusions.

Problems with Existing Regulatory Accounting

OMB makes a special effort in both reports to point out that rulemaking decisions are made on
a case-by-case basis, as they must be, and that throwing aii of the government's diverse
regulations, from environmental standards 1o economic controls, into the same pot has little
practical utility for public policy. “{W]e still believe that the limitations of these estimates for use
in making recommendations about reforming or eliminaling regulatory programs are severe,”
OMB siates in its second report. “"Aggregate estimates of the costs and benefits otfer litife
guidance on how to improve the efficiency, effectiveness, or soundness of the existing body of
reguiations.”

Further czlling into question S. 59's applicability to policy-making is the inherent uncertainty
involved in curnulative cost-benefit analysis. OMB discusses a litany of factors that, in its
words, make it “difficull, if not impossible, 1o estimate the actual total costs and bernefits of all
existing Federal regulations with any degree of precision.” These include:

2-
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» The “apples and oranges” problem. The studies OMB bases its report on, and
indeed OMB's report itself, have simply added together a diverse set of individual
studies that vary in quality, methodology, and type of regulatory costs examined.

To produce its estimates for costs and benefits for regulation prior to 1988, OMB relied
heavily on a 1991 study by Robert Hahn and John Hird. The Hahn-Hird study does not
include benefit estimates for all regulations (e.9., consumer product safety was not
counted), but still showed costs and benefits to be about the same. Even more
interesting was that the Hahn-Hird dala was not new; it was actually based on an
earlier 1982 study. As a result, the Hahn-Hird study does not refiect the benefits of key
environmental regulation that occurred under the Clean Air Act during the 1980s. such
as the reduction of airborne lead and fine particles in the air. Taking this into account.
OMB supplemented the Hahn-Hird work with two EPA studies — "Cost of a Clean
Erwironment” {18890) and “The Benefits and Costs of the Clean Alr Act. 1870 1o 18307
{1997). EPA's 1997 repont was not included as part of the first report and, as a result,
the second report contains substantially higher aggregate benefit estimates.

“In addition to using different assumptions about basefines and time periods. the
studies use different discount rates, different valuations for the same attribute. and
different concepts of costs and approaches to dealing with uncertainty. to mention a
few,” OMB writes. In the end, a regulatory accounting effort will always invoive adding
apoles and cranges, with results more akin to rotten tomatoes, in which the final
numbers, tar from creating transparency. are virlually impenetrable.

s Dated studies arid analysis, The older the study, the less reliable itis. Thatis
bacause business lgams to adapt o regulation and reduce costs over time through
technological advancements, “learning by doing,” and other factors. The studies used
by OMB wers essentially static estimates that did not try to predict future adapiive
effects. Moreover, because there are no studies comparable tc Hahn-Hird that cover
regulations after 1988, OMB relies on Regulatory Impact Analyses (RIAs) — which are
conducted by agencies during major rulemakings — for rules since 1888, The RiAs
used by OMB are especially unreliable because they were conducted before any
adaptive effects could take hold {whereas the other studies were retrospective), and as
a result are likely 10 overstate cosis dramatically. For instance. EPA estimated in 1990
that acid rain controls would cost electrical utilites about $750 per ton of sulfur dioxide
emissions; yet the actuai cost today is less than $100 per ton, billions of dollars less
than what was initially anticipated.”

= Setting a baseline. To estimate the impact of regulations on society and the economy,
you must firs: deterrine how things would have been in the absence of regulation — in
other words, set a baseline against which to measure costs. Bul becauseitis
impossible to know what would have happened without regulation, this can only be an
educated guess. This problem is accentuated the larger the regulatory changes. "if we
use as a baseline a world with no regulation, one can reasonably argue that the

! Evan Goodstein and Hart Hodges, Polluted Data: Overestimating Environmental Costs, THE AMERICAN
PROSPECT, Nov.sDec. 1997, a1 64.
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benefits of regulation must clearly swamp any likely cost,” OMB writes.

= No accounting of equity. None of the analyses used by OMB’s two reports provide
quantitative information on the distribution of benefits or costs by income category.
geographic region, or any other equity-related factor.

In order to meet the requirements of the regutatory accounting report, OMB has, not
surprisingly. found it necessary to put cumulative costs and benefits in terms of dollars and
cents. And indeed, S. 59 puts a premium on monetization, asking OMB to show “net benefits
or net costs.” in its last report, OMB demonstrates the method for showing “net benefits”
through a benefits minus the cost calcutation.?

Yet agencies offen evaluate benefits using qualitative factors, such as the reduction in heaith
or safety risks to children, whareas costs are more easily stated in monetary terms. This
analytical discrepancy is only accentuated when you attempt to monetarily add up all federal
regutation at once and can produce numbers that are greatly misleading.

When seemingly qualitative factors are converted to monetized figures — as OMB has begun
to do with agency RIAs 1o 1uifill its regulatory accounting obligations — value judgements
hecome hidden behind a mask of technical expertise. For instance, OMB's most recent report
incorporated the estimated benefits of reducing lead in gasoline, including the prevention of Q
loss in children. Although it's hard to imagine a parent who would regard their child’s drop in
IQ as adeguately captured by an estimated loss of future eaming capacity. this is actually one
of the many value judgements buried in OMB's numbers.?

Problems with S. 59

Despite all of the uncertainty described above, and in the face of warnings from OMB, S. 59
would make cumulative cost-benefit analysis even more problematic. Specifically:

1. It seeks to dramatically expand analytical requirements contained in the previous
appropriations riders. S. 53 — which has removed language from the previous appropriation
rider requiring analysis only “10 the extent feasible” — calls for OMB to estimate the annual
costs and benefits of rules and paperwork (a) in the aggregate, (b) by agency, agency
program, and program element, and {c) by major rule.* In addition. OMB would have to assess
the direct and indirect impacts of federal rules on federal, state, local and tribal governments,
the private sector, small business, wages. and economic growth.

* Office of Management and Budget. Report 10 Congress on the Costs and Benefiis of Federal Regulations. Table 3.
at 17 (1998).

3 Testimony of Lisa Heinzerling. before the Sub iteee on National Ei ic Growth, Naturat Resources and
Regulatory Affairs of the Committee on Government Reform, United States House of Representatives. March 24, 1999.

is.59 applies 10 al! rules, including those in independ, ics, except those promulgated under the
Telecommunications Act end its amendments.
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The inclusion of these new subanalyses, all aimed at elevating cost considerations, make it
even more likely that “net benefits” will be understated. Notably, the bill calls for no such
specificity in evaluating benefits, although there are certainly subcategories here worth
considering — including effects on vulnerable populations, such as children, the elderly and
the disabled.

But the biggest problem with these new requirements is that much of the information called for
is not currently generated during agency rutemakings. When the first appropriations rider was
passed, a colloquy between Sen. Stevens and Sen. Levin made clear that the intent was not
1o generate new data or studies. but rather 1o pull together existing information. “l expect a
rule of reason will prevail: Where the agencies can produce detail that will be informative to the
Congress and the public. thay should do so,” Sen. Stevens said at the time. "Where it is
extremely burdensome lo provide such detail, broader estimates should suffice.” 8. 59
represents a departure from this logic and takes an all-things-are-possible approach.

For instance, under the Paperwork Reduction Act, agencies are not currently required to
conduct cost-benefit analyses for paperwork (gither on the whole or specifically for the sub-
categories listed in S. 59); rather, the agency is 10 assess “praclical utility” and burdens
imposed. Nor do agencies currently conduct analysis by “program element.” meaning a cluster
of related rules. And still another problem is that S. 59 applies 1o all regulations, including
minor rules for which an RIA is not currently done and no data is available for OMB 1o apply.
This might mean that agencies would need 1o spend resources and lime on cost-benefit
analysis, even for small. requiarly renewed rules.

Testifying against similar legislation in the House, former OMB Deputy Director Ed DeSeve
recently explained, “... agencies may have to be calied upon fo ccmpile detailed data that they
do not now have, and undertake analyses that they do not now conduct, using scarce staff
and contract resources, regardless of any practical analytic need as pzrt of the rutemaking
process.”

2. it requires OMB to Issue guidelines on agency cost-benefit analysis and make
recommendations on agency policy. The requirement that OMB issue such guidelines is
puzzling since OMB only recently issued its “Best Practices" document. containing guidelines
for cost-benefit, after extensive interagency discussion. Moreover, the last regulatory
accounting rider, introduced by you Mr. Chairman, also contained the same requirement that
OMB issue new guidelines for cost-benefit analysis; it makes fittle sense to require that OMB
repeat this task only a short time later through S. 53.

In addition. it is important to keep in mind that there will always be differences in the way cost-
oenefit analysis is conducted between federal agencies because of the many different
functions they perform. But S. 59 seems o assume that there must be uniform approaches to
the cost-benefit calculation, granting OMB, in consultation with the Council of Economic
Advisors, the power to “standardize” across government the “most plausible measures of costs
and benefits™ and to review agency submissions "to ensure consistency with the guidelines.”

s Testimony of Ed DeSeve, Deputy Director, OMB, before the Subcommitntee on National Econaric Growth, Natural
Resources and Regulatory Affairs of the Commirtee on Government Reform, U.S. House of Represcntatives, March 24, 1999,
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This expansion of authority would put OMB in the position of prescribing value-iaden analytical
judgemnents to agencies that each face their own unique methodological obstacles in
assessing costs and benefits. In many cases this would require agencies to actually conduct
two separate assessments, one to meet the demands of an underlying statute, the other to
meet the demands of OMB and its regulatory accounting report,

S. 59 goes even further in expanding OMB power by requiring “recommendations to reform
inefficient or ineftective regulatory programs or program elements.” OMB is a body that
reviews agency analysis and coordinates regulatory pians. it should not be within its
jurisdiction 1o set policy at other federal agencies. especially on the basis of something with
such dubious reliability. And indeed, in both reports required by the appropriations riders.
OMB expresses great reluctance in making recommendations based on its findings.

3. It requires OMB to subject its findings and guidelines to “peer review.” $. 53 requires
OMB to subject its findings and guidelines 1o peer review provided by “a nationally recognized
public poticy research organization with expertise in regulatory analysis and regulatory
accounting.” There are only a handful of groups who would qualify under this language. and
virtually all are more concerned with the cost side of the regulatory equaticn. Given that the
bill instructs that OMB "shall use the peer review comments” - not simply consider the
comments — in preparing ils report, this could allow a single, privileged organization to greatly
bias results and achieve a disproportionate amount of influence over the future of agency cost-
benefit analysis.

The exclusive format of the peer review process actually undercuts the bill's all-inclusive public
notice and comment process. For the first iwo reports, which were not subject to peer review,
the comment period meant that everyone enjoyed the same fair shot at influencing OMB's final
product. That would no longer be the case with the addition of the “pear review" section.

4. it would move in the direction of a regulatory budget and appears to be constructed
as a political weapon. In light of all the uncertainty involved in cumuiative cost-benefit
analysis, it seems fair o question the motives of those who say regulatory accounting is about
“right-to-know.™ White some, no doubt, honestly believe this to be the case, the idea of
regulatory accounting actually originated during the Reagan Administration as part of a
proposal to create a regulatory budget, which jater resurfaced again in the Contract with
Arerica. Under the Contract with America proposal, federal agencies would have to cap
regulatory costs at a certain percentage of our GDP; if costs exceed that cap, agency rules
would have to be eliminated and no new regulations could be issued. In fact, this proposal
actually required culs in regulatory costs by reducing the cap by a set percentage each year.
But to institute such an approach or any type of regulatory budget, you must first have a
system that aggregates regulatory expenditures on an ongoing basis, and S. 59 wouid put
proponents of regulatory budgeting halfway to their final goal.

In addition, many of the backers of regulatory accounting have also been vocal proponents of
other various “reform” measures designed to stem regulatory costs. A regulatory accounting
report showing very large costs and small benefits could be a useful ool in advancing this
agenda. In this respect, however, OMB's first two reports were major disappointments. {The
first found $288 billion in benefits and $208 billion in costs for social — i.e., health and safety
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— and environmental regutation, and the second found $170 bittion to $224 billion in annuat
costs and $258 billion to $3.55 trillion in annual benefits, expressed in ranges “to reflect the
substantial uncertainty in the estimates.”) S. 59, with iis slanted analytical requirements, could
be seen as an attempt to forcibly bend the numbers in an ideological direction consistent with
the proponents of broad regulatory “reform.”

In the absence of higher cast estimates from OMB, another regulatory accounting study,® by
Thomas D. Hopkins, that yielded very high estimates of costs is often cited despite a
methodology that was refuted by OMB. Among its many problems, the Hopkins study includes
process costs that are not normally considered a part of the regulatory reform debate, such as
the burden of filling out income tax forms or doing the necessary paperwork to obtamn visas,
passports, small business loans, and veterans benefits. This does two things, according to
OMB: “it produces large numbers and it creates confusion.”

Citing this one obviously skewed report over and over again, as some proponents of reguiatory
accounting have done, contradicts their stated desire to provide better information, and instead
seems to be an attempt to mistead the public. Inevitably, this leads one to question whether S.
58 is really about the public’s “right-to-know,” and is in fact more about buiiding a political
weapon.

In summary. by allowing crucial value judgments to be masked by monetized figures. we
believe a report of this kind implies a sort of detached objectivity that simply doesn't exist, and
in deing so creates less transparency, not more, as proponents suggest. Moreover. the
slanted analysis required by S, 59 appears to be intended as a political weapon 1o undermine
critical health, safety, and environmantal standards. Certainly such a regulatory accounting
has no real utility for public poficy, as OMB has pointed out. And yet, as constructed by this
legisiation, it could prove extremely burdensome for already cash-strapped federal agencies.

Congresstonal Office of Regulatory Analysis

8. 1675 of the 105" Cangress — the Congressional Office of Regulatory Analysis Act— would
have set up a congressicnal office 10 review agency rulemakings and conduct its own cost-
benefit analysis for every major rule {and non-major rule upon the request of Members).

It has been suggested that through the creation of CORA, Congress would be better informed
on agency rules, and more likely to use the recently-enacted Congressional Review Act {CRA).
As Sen. Shelby pointed out on Feb. 25, 1998, when introducing S. 1675, neither the Senate or
the House has moved a resolution of disappraval through the expedited track provided for
under the law and np rule has been struck down,

Yet if you look at the recent case examples, there appears to be litiie confusion among
Mambers. Is there anyone here on this Committee who in the last Congress didn't develop an
opinion on OSHA's methylenz chloride rule or EPA's recent clean air standards? Most, if not

¥ Thomas D. Hopkins, Reguiaiary Costs in Profile, Policy Study Mp. 132, Center for the Study of American Business,
August 1996,
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all, know exactly how they feei. And if they don't, thers is a wealth of information aiready
made available to Congress to help Members make prudent declsions.

The CRA requires that agencies submit all proposed rules fo the parliamertarian and
leadership in each chamber. In addition, the General Accounting Office must prepare a report
on each agency rule and submit it 1o the apprapriate congressional committees in both the
House and Senate. {In fact, this information can be viewed by anyone who has access to the
world wide web — www.gao.gov) Thus, the intimate details of each agency rulemaking (e.g..
the cost-benefit analysis, risk assessment, and small business panel recommendations) are
right-there at the finger tips of each Member and readily available to the relevant oversight
commitiees.

And if affer reviewing all this information Congress still has questions, congressional leaders
can hold hearings. There have been many hearings on the CRA and specific regulations such
as OSHA's methylene chloride rule and EPA’s clean air standards. The true reason that these
sort of rules — which have been vocally opposed by some Members — have not been
considered under the disapproval process is political. There is a lear among those who might
vote to strike down rules that they wouid be branded anti-environment or anti-worker as a
result. More research will not address these political considerations, and it is nat likely 10 lead
to more resolutions of disapproval as Sen. Shelby hopes.

But apart from whether a Congressional Office of Regulatory Analysis would accormpiish its
stated purpose, the proposal has many other problems. Specifically:

1. It would create a costly new government apparatus that would duplicate functions
already pertormed by OIRA and the individual agencies. Under Executive Order 12866,
OMB's Office of Information and Reguiatory Affairs {OIRA) must review all major rules {rules
with an annual economic impact of $100 million or more, or rules OMB so designates; and
other nonmajor rules that QIRA believes warrant consideration. For 1998, this amounted to
the review of 486 agency rules; the content of these reviews is readily available 1o Congress.

CORA would duplicate all the work done by OIRA, including an annual report estimating the
total cost of federal regulations on the U.S. economy. Although these responsibilities are time-
consuming and expensive — OIRA operates on an annual budget of $5 million — previous
CORA proposals have sought to go further than simply creating a second OIRA.

CORA would also engage in activities currently handled by individual agencies, performing an
additional "Regulatory impact Analysis™ for each major rule, and some tasks currently required
of the Congressional Budget Office under the Unfunded Mandates Reform Act of 1985,

in explaining the necessity for this duplication, the bill states that 'in order for the legislative
branch to fulfill its responsibilities ... it must have accurate and reliable information on which to
base its decisions.” This is frue, but it assumes that information from CORA would be'more
reliable than that coming from OIRA, the agencies. and GAO. Considering the nature of
rutemaking, and alt of its components, along side CORA's 45-day review period, it's hard to
see how this could be the case.
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Predictably, this new and redundant regulatory review apparatus would cost taxpayers mitlions,
carrying with it few or no benefits. Sheiby's versicn authorizes whatever appropriations are
necessary to fuifilf the office's requirements, the sky’s the limit. To conducta cost-benefit
analysis for a major rule, it costs an average of $570,000, according to the Congressional
Budget Office.” It's unciear how many Regulatory Impact Analyses CORA would conduct each
year. But taking CBO's estimate into consideration, if CORA were 1o do an RIA for each of the
75 economically significant rules in 1998, the office would have cost about $43 million for the
year. if it were 1o do an RIA for all of the 486 major rules reviewed by OMB last year, the office
would have cost about $277 million. Now we realize Congress is not going to appropriate that
much, but certainly CORA would have to be given resources at least equal to CBO at $25
million.

A House version of this bill (H.R. 1704) was reported out of the Judiciary Committee and the
Government Reform and Oversight Committee during the 105™ Congress. And precisely
because CORA has the potential to be so outrageously expensive, it was amended to limit its
annual appropriation to roughly the same level as OIRA's. But considering that the scope of
CORA's activities would be far greater than OIRA's. this surely would not be enough.

Wae believe that regardiess of funcs, the information generated by CORA would be unreliable,
for reasons explained beiow. But without proper funding, this undoubtedly would be the case.

If Merbers are truly concerned about the quality of analysis coming out of the agencies,
perhaps Congress should use the funding that some seem ready to apply to CORA and
appropriate it to the agencies. Just within the last several years the President has signed into
Jaw the Small Business Regulatory Enforcement Fairness Act, the Unfunded Mandates Reform
Act, and amendments to the Paperwork Reduction Act — all of which require agencies to
perform rigorous new regulatory cost assessments. The obligations under these laws would
be more easily fulfillad with greater resources, and the results would fikely be better as well.

2. it runs counter 1o current efforts to streamline the government. Members of this
Congress have often raised objections to agencies that perform apparently redundant
functions. The administration has responded to such criticism through E.O. 12866 and the
Vice President's "Reinventing Government"” initiatives, both of which have attempted to
increase government efficiency. CORA, hawever, would run counter to these efforts by
duplicating functions at OIRA and the individual agencies. Such redundancy calls into
question whether CORA could stand up to the same sort of rigorous cost-benefit analysis so
valued by many Members of this Committee.

3. it contains the unreasonable expectation that CORA conduct its own Regulatory
Impact Analysis for all major rules. OIRA does not do this, and for good reasan. Cost-
benefit analyses are extremely time-consuming, require significant expertise, and are done
within the context of each rulemaking. Yet Sen. Shelby’s bill seems to imply that CORA would
do the various types of analyses within a 45-day period before reporting to the appropriate
committee. Even if CORA gets a head start on its requirements — say when the agency

7 House Judiciary Committee Reporton H.R. 1704, Dissenting Views, March 13, 1998,
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publishes a Notice of Proposed Rulemaking — such analysis would still be unworkable.

Without being a part of that rulemaking {e.g., without being involved in the agency’s public
comment period, SBREFA panels, etc.), it would be impossible for CORA to make a credible,
independent estimate at both cost and benefits. CORA could essentially copy agency
findings, but if that's the case, the bill does not meet its stated purpose. More likely, the limited
time-frame would force CORA to rely very heavily on estimates from regulated interests.
Under this scenario, however, the proponents wouid lose the independence they say they
want — which would be especially troubling if Congress intends to use information generated
by CORA as a basis for rejecting agency rules. Adding to the concern here is CORA’s lack of
pubic accountability. When agencies choose a regulatory option that is "arbitrary or
capricious,” they can be sued. But the public would have no recourse for sloppy work
produced by CORA.

During the 1994 debate over unfunded mandates, Robert Reischauer, director of CBO at the
time, was very skeptical of the legislative branch'’s ability to conduct these sorts of highly
technical and time-consuming cost estimates, calling it “impossible in any practical sense."
Congress heeded Reischauer's warning by narrowing the scope of analysis that CBO is to do
under the Unfunded Mandates Reform Act. Yet CORA would move Congress directly into
areas that Reischauer warned would be dangerous.

4. Itwould place CORA in the position of describing “lower cost” regulatory alternatives,
raising Constitutional concerns over separation of powers. Sen. Shelby’s bill requires
CORA not only to conduct detailed cost-benefit analyses, but aiso determinations of "potential
net benefits” and descriptions of alternative regulatory approaches that could "achieve the
same reguiatory goal at a lower cost” and cost-benefit analyses of these approaches. These
types of assessments are not required of agencies at this time and, most significant, put public
protections secondary to finding "lower cost” regulatory approaches.

Moreover, it moves CORA in the direction of subordinating the powers granted t¢ the executive
branch to execute the laws of the land. Congress has every right to establish laws and revise
them, but CORA would place the legislative branch in the role of describing regulatory
alternatives for the way the executive branch is to execute. In addition, under Sen. Shelby’s
proposal, CORA could utilize executive branch facilities and personnel, upon approval from
OMB and the agency head, without reimbursement to carry out work it needs done. This
opens a process in which CORA could have a direct impact on agency activities and decisions.

5. it contains no language requiring CORA to operate in the sunshine. During the 1980s,
OMB was permitted to operate in secret with little public accountability. Rules would go to
OMB, changes could be made, and no one wouid know exactly why. Similarly at CORA,
significant decisions on agency rules affecting everything from small business to the
environment to children’s health could be made without ever providing a proper explanation to
the public. This is especially significant if Congress is going to use CORA findings as a basis
to reject agency rules.

$ Testimony of Robert D. Reisch Direcior. Congressional Budget Office. before the Committee on Governmental
Affairs, U.S. Senate, April 28, 1994,
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As the Freedom of Information Act has been advanced, OMB has opened up slightly (though
problems still remain since it is not subject to the same statutory requirements as federal
agencies). But Sen. Shelby’s bill doesn't touch the subject of whether or not FOIA would apply
to CORA, nor does it spelt out any other mechanisms to bring CORA into the sunshine to
ensure greater public accountability.

More importantly, CORA raises serious concerns involving the Administralive Procedure Act.
Under the APA, agencies are required to take a number of steps (e.g.. public notice and
comment) to ensure openness. Agencies can also be sued if the agency decision is "arbitrary
or capricious.” providing important checks and balances. CORA would have to conduct cost-
benefit analyses just like federal agencies, but uniike federal agencies would not be bound to
the APA. This means important decisions at CORA that could lead to the defeat of health,
safety, or environmental protections might be made without any input from the public. in the
absence of public accountability, it is possible that CORA could be used as a tool 1o advance a
political agenda rather than a source of objective analysis on agency rules.

8. it would politicize the evatuation of agency rules. It's not hard 1o imagine a body like
CORA, which would function as an arm of Congress. being influenced by the expectations of
individual Jawmakers looking 1o push an ideological agenda. Indeed, under Sen. Shelby’s bill,
the House and Senate leadership controf the appointment of CORA's director, which is
especially troubling if data from CORA s to be used as the basis for rejecting agency rules.

7. It contains a regulatory accounting provision that could become a congressional
regulatory budget. There are many problems with the requirement in Sen. Sheiby’s bill that
CORA do an annual report on the "total cost of Federal regulations” on the U.S. economy
(many of which are discussed in our comments above on S. 59).

First, this would require significant work. CORA would not be able to review every rule
generated by the executive branch, and therefore would need to establish a process for
determining costs for every rule. Currently, OMB does not keep such information either.

Second, the regulatary accounting provision does not define what is meant by its requirement
1o estimate total costs. Does this include indirect costs? In the past. business has used such
vague language 1o create opportunities for showing significant cost (e.g.. lost dusiness
opportunity) relative to benefit. inflating burdens and justifying a decision not to regulate.

Third, there have been many recent attempts to quantify the cumulative costs of federat
reguiations by independent organizaticns and other researchers, yet in virtually every case.
these studies vary by hundreds of millions of dollars — influenced by the various ideciogical
underpinnings of the researchers. Likewise, it is easy 1o see how CORA's study could be
influenced by Members of Congress Jooking to push an ideoclogical agenda.

Fourth, the requirement does not irstruct CORA to provide an annual estimate of the total
benefit of federal regulations, including the economic benefit of regutation. This would create
a one-sided figure that could be greatly misused.

Finally, as an annual requirement, the regulatory accounting provision raises serious concerns
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that it could become a backdoor approach to creating a regulatory budget — something
strongly opposed by the public interest community but called for in the Contract with America.

8. Itis not necessary. Under the Congressional Review Act, GAO must provide an analysis
of each agency rule to the appropriate congressional committees. Furthermore, information on
OIRA’s regulatory review and the agency’s rulemaking is also delivered to Congress. This
gives lawmakers ali the fools they need to exercise necessary executive branch oversight.
Supporters of CORA have failed to identity a compelling reason to transfer GAO's functions to
a new congressional agency. Although CORA purports to enhance congressional knowledge
of agency rulemaking, Members have exhibited little confusion in this regard. For instance.
most Members from the last Congress were abie 1o form well-developed opinions on OSHA's
rule on methylene chloride and EPA's new clean air standards without an expensive apparatus
like CORA.

In summary. the fact that Congress has not used the CRA is a function of political will. not a
lack of information, and therefore CORA would not lead to more resolutions of disappreval as
its proponents hope. But it would create a coslly new government apparatus to perform a
myriad of functions already performed by other government entities. This is not a wise use of
resources and contradicts recent efforts to streamline government. In addition, an array of
problematic side-effects would result from CORA's creation. such as its license to operate in
secret and questions regarding the separation of powers between the executive and legislative
branches of government. Furthermore, there are questions about CORA's mandated
requirements and why they exceed those imposed on agencies.

-12-
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GAO

United States
General Accounting Office
Washington, D.C. 20348

Genersl Government Division

B-281H5
April 20, 1999

The Honorable Fred Thompson
Chairman

Commitiee on Governmental Affairs
United States Senate

The Honorable Ted Stevens
Chajrman

Committee on Appropriations
United States Senate

The Honorable Tom Bliley
Chairman

Commitice on Commerce

House of Represcntatives

The Honorable David McIntosh

Chairman

Subcommittee on National Economic Growth,
Natural Resources and Regulatory Affairs
Comnyttee on Government Reform

House of Representatives

The Honorable John B. Breaux
United States Senate

This report responds to your requests that we provide information on the Office of
Management and Budget's (OMB) 1997 and 1998 reports to Congress regarding the costs and
benefits of federal regulations. Specifically, we were asked to describe, for cach of four
statutory reguircraents, (1) how OMB addressed the requirements in its reports and (2) the
views of noted cconontists in the field of cost-benefit analysis regarding OMB'’s responses in
these reports.

We are sending copies of this report to Senator Joseph . Lieberman, Senator Robert C. Byrd,
Representative John D. Dingell, and Representative Dennis J. Kucinich in their respective
capacities as the Ranking Minority Members of the Senate Committee on Governmental
Affairs, the Senate Committee on Appropriations, the House Committee on Commerce, and
the House Committee on Government Reform's Subcornmitiee on National Economic
Growth, Natural Resources and Regulatory Affairs. We are also sending copies to the
Honorablc Jacob Lew, Director of OMB, and will make copies available to others on request.

Puge 1 GAQ/GGD-43-59 Anaiysis of OME's Cost and Benefic Reports
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if you have any questions about this report or would like to discuss it further, please contact
me on (202) 512-8676. Major contributors to this report are listed in appendix V.

IES

L. Nye Stevens
Director, Federal Management
and Workforce Issues

Page 2 GAO/GGD-98-58 Annlysis of OMB's Cont and Benefiz Reports
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Page 3 GAO/GGD-99-59 Analysis of OMB's Cost and Benefit Reports
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Executive Summary

Purpose

The process of issuing and enforcing regulations is a basic tool of
government, but the costs that nonfederal entities pay to comply with
federal regulations are not accounted for in the federal budget process.
Some researchers have estimated those costs in the hundreds of billions of
dollars, and some estimates of aggregate benefils are even higher.
Congress decided that it needed more information on regulatory costs and
benefits, so it required the Office of Management and Budget (OMB) to
submit two successive annual reports to Congress providing (1) estimates
of the total annual costs and benefits of federal regulatory programs; (2)
estimates of the costs and benefits of each rule likely to have a $100
million annual effect on the economy in increased costs; (3) an assessment
of the direct and indirect effects of federal rules on the private sector, state
and local governments, and the federal government; and (4)
recommendations to reform or eliminate any federal regulatory program or
program element that is inefficient, ineffective, or not a sound use of the
nation’s resources.

GAO conducted this review at the request of several Members of Congress.
GAO's objectives were to describe, for each of these four requirements, (1)
how OMB addressed the requirements in its 1997 and 1998 reports and (2)
the views of noted econorists in the field of cost-benefit analysis
regarding OME's responses in these reporis.

Background

Conceptually, cost-benefit analysis is a rigorous procedure of weighing the
costs and benefits of a proposed action and various altematives and is
generally regarded as an important and useful 100l in regulatory
decigionmaking. For nearly 20 vears. both the executive and legislative
branches have required federal agencies to prepare cost-benefit analyses
for certain rules. Under Executive Order 12866, OMB reviews agencies’
regulations and associated cost-benefit estimates to ensure that the
regulations are consistent with applicable laws, the executive order's
principles, and the President’s priorities.

The statutes requiring OMB to prepare its reponts on regulatory costs and
benefits do not prescribe how those reports should be prepared, and no
clear legislative history exists to describe congressional intent. Some
Members of Congress expressed their individual views that OMB should
simply compile existing information about regulatory costs and benefits,
However, other Members of Congress said that OMB should prepare an
independent assessment of regulatory effects, not just report the results of
agencies’ cost-benefit analyscs.

Page 4 GAYGED-95.39 Analysia of OMB’s Cost and Benefit Reports
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Executive Summary

Results in Brief

OMB's 1997 and 1998 reports contained some, but not all. of the elements
Caongress required. OMB provided estimates of total regulatory costs and
benefits and provided estimates for some (but not all) $100 million rules
issued within particular 1-year periods. OMB'’s 1998 estimate of total
federal regulatory bencfits was 12 times its 1997 estimate, driven almost
entirely by a 1998 Environmental Protection Agency (EPA) estimate of the
henefits associated with the Clean Air Act. However, OMB did not
separately assess the direct and indirect effects of federal regulations on
various sectors in either report. Also, although it discussed a proposal for
electricity restructuring and some previously announced agency initiatives
in its 1998 report, OMB did not provide any new recommendations to
reform or eliminate regulatory prograras or program elements.

The cost-benefit analysis experts that GAO consulted were generally
critical of OMB'’s performance, with regard to three of the four statutory
requirements. The experts said OMB's 1998 upper-bound estimate of total
regulatory benefils was questionable or implausible, and they were
particularly eritical of OMB’s unadjusted use of EPA’s Clean Air Act
benefit estimate. They also said OMB should not have simply accepted
agencies’ cost and benefit estimates for the “major” and “economically
significant” rules and should have provided new regulatory reform
recommendations. However, the experts said they understood why OMB
could do little to discuss the other statutory requirement regarding indirect
regulatory effects on particulat sectors. Overall, they said OMB should
have been more than a “clerk,” transcribing the agencies’ and others’
estimates of costs and benefits. However, several of the experts also
recognized that, as part of the administration, OMB was politically
constrained from doing more than it did because providing independent
assessments would have required OMB to criticize positions approved by
the administration.

OMB has a responsibility (o review agencies’ estimates of regulatory costs
and benefits in rules and reports before they are published. However, after
their publication, thosc rules and reports become statements of
administration policy. It is politically difficult for OMB to provide an
independ and analysis of the administration’s own
estimates in a public report to Congress. If Congress wants an independent
assessment of exccutive agencies’ regulatory costs and benefits, it may
have to look outside of the executive branch or outside of the federal
government.

Principal Findings

‘The first statutory reguirement was that OMB provide estimates of the
total annual costs and benefits of federal regulatory programs. In its 1897

Page s GAO/GGD-99-58 Analysis of OMB's Cost and Benefit Reports
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report, OMB estimated that the annual cost of federal regulations was $279
billion and estimated annual benefits at $298 billion. In its 1998 report,
OMB estimated annual regulatory costs at between $170 billion and $230
billion and estimated annual regulatory benefits at between $260 billion
and $3.5 trillion. The decrease in the cost estimate between 1997 and 1998
was primarily because OMB did not include efficiency Josses from
economic regulations ir its 1998 summary table. Virtually all of the
increase in the benefits estimate was due to the inclusion of an EPA
estimate of the benefits associated with the Clean Air Act. The experts that
GAO consulted generally said that OMB'’s 1997 and 1998 cost estimates
were reasonable, but most of the experts said the upper-bound benefits
estimate in the 1998 report was questionable or implausible. Most of the
experts criticized OMB for accepting agencies’ cost and benefit estimates
without adjustment or standardization and were particularly critical of
OMB's unadjusted use of EPA's benefit estimate. However, most of the
experts also said that OMB faced political constraints in adjusting
agencies' cost and benefits estimates, noting that an independent

of those esti would potentially require OMB to criticize
its own administration’s policy positions.

The second statutory requirement was that OMB provide estimates of the
costs and benefits of each rule likely to have a gross annual effect on the
economy of $100 million or more in increased costs. OMB interpreted this
requirement broadly to include rules that were “major” or “economically
significant,” even if they did not necessarily result in $100 million in
increased costs. However, OMB narrowly focused on rules issued during
specific 1-year periods and did not include rules issued by independent
regulatory agencies in its summary tables. Also, OMB did not include all
rules that met its criteria and did not provide cost-benefit data for all of the
rules it included. Most of the cost-benefit experts that GAO consulted said
OMB should have included rules from independent regulatory agencies.
Several experts also said OMB should not have simply accepted the cost
and benefit estimates provided by the executive agencies, but some of
them also recognized that it was politically difficult for OMB to alter
agencies’ estimates in its report to Congress.

The third statutory requirement was that OMB provide an assessment of
the direct and indirect impacts of federal rules on the private sector, state
and local governments, and the federal government. Although OMB did not
separately assess the direct and indirect effects of federal regulation on
these sectors, OMB indicated that it believed it had discussed the direct
effects through the overall cost and benefit estimates that it provided in
relation to the first statutory reguirement. OMB discussed the difficulty in
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determining indirect regulatory effects in its first report but did not
provide any description of those effects in ejther report. The cost-benefit
analysis experts that GAO consulted were generally sympathetic toward
OMB's treatment of this requirement, describing it as a lower priority than
the other requirements and difficult for anyone to satisfy.

The fourth statutory requirement was that OMB provide recommendations
to reform or eliminate any federal regulatory program or program element
that is inefficient, ineffective, or is not a sound use of the nation's
resources. OMB’s 1997 report contained no such recommendations, with
OMB stating that existing data were inadequate. The 1998 report contained
an endorsement of 10 previously announced regulatory or statutory
changes and a discussion of restructuring the electrical generation
industry. All of the cast-benefit experts were dissatisfied with OMB's
response to this requirement, and several said sufficient cost-benefit data
existed to support making some recommendations. However, several of
the experts also said that it was politically difficult for OMB to make
recornmendations to Congress to eliminate or reform existing
administration programs.

Recommendations

GAO is making no recommendations in this report.

Matter for
Congressional
Consideration

It is politically difficult for OMB to provide Congress with an independent
assessment of executive branch agencies’ regulatory costs and benefits. if
Congress wants an independent assessment, it may wish to consider
assigning that responsibility to an organization outside of the executive
branch. That organization could include a congressional office of
regulatory analysis, which would have to be established, or an organization
outside of the federal government.

Comments and GAO's
Evaluation

GAO requested comments on a draft of this report from the OMB Direcior.
OMB's Cffice of Information and Regulatory Affairs (OIRA) said the report
raised a number of useful analytical issues regarding how regulatory costs
and benefits can most appropriately be estimated and reported. However,
OIRA stated that it disagreed fundamentally with several of the statements
attributed to the experts in the report, saving their comments reflect a
significant misunderstanding of OMB's role in developing, oversecing, and
coordinating the administration’s regulatory policies. OIRA also said that it
had provided original estimates of regulatory costs and benefits, that the
EPA estimate of the benefits associated with the Clean Air Act had been
peer reviewed, and that it had provided Congress with the estimates that
Congress directed it to prepare,
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GAO believes OIRA's comments buttress its conclusions and matter for
congressional consideration. It is politically difficult for OMB to disagree
publicly with jes’ of regul y policy, particularly
because OIRA staff typically participates in developing those policies.

GAO also obtained the views of six of the seven cost-benefit experts that it
consulted on the draft report. The experts generally said the report

ly reflected their but some of them suggested
particular clarifications, which GAO has incarporated into this report
where appropriate.

Page 8 GAO/GGD-#9-53 Analysis of OMB’s Cost and Benefit Reports



151

Page? GADCGD H9.59 Analysis of QME's Cost and Benefit Reports



152

Contents

Executive Summary 4
14
Chapter 1. Bac a 15
Introduction Objectives, Scope, and Methodology 23
27
Chapter 2 . OMB'’s 1998 Upper-Bound Benelits Estimate Was 12 27
Experts Questioned Times the 1997 Estimate
OMB'S 1998 Estimate Experts Said OMB Should Have Done More, but Political 34
Environment Limits OMB's Role
of Regulatory Benefits
Chapter 3 hod
- . OMB Provided Data for Only Certain Rules in Both 39
OMB Did Not Provide  Reports ) e
Cost-Benefit Estimates Experts Suggested Changes in OMB Major Rule 44
ey Information
for All $100 Million
Rules
Chapter 4 7
. OMB Reports Contained Littie Discussion of Third 47
OMB Did Not Sty Reqitramant o
Sepamtely Assess Expens_Were Sympathetic to OMB's T of 48
Direct and Indirect Requiremen
Impacts of Rules
. 49
‘Chapter 5 e, OMB Provided No New Recommendations 49
Experts Criticized Experts Criticized OMB, but Noted “Constrainis™ 51
Lack of New
Recommendations in
OMB Reports
: 53
Chap ter'ﬁ Matter for Congressional Consideration 36
Conclusions C and Our Evaluati 36

Page 10 GAVGGD-98-88 Analysis of OMN's Cost and Benefit Reports



153

Contents

3 A dix I: Individual Views of Members of Congr 60
Ap pendlxes Regarding Regulatory Accounting Requir
Appendix [I: Biographical Information of Regulatory 65
Experts
Appendix ITI: Rules Meeting Specific Statutory 69
Requirements for OMB's 1997 Report
Appendix IV: Rules Meeting Specific Statutory 73
Requirements for OMB's 1998 Report
Appendix V: Major Contributors to This Report 76
Table 2.1: Cost and Benefit Estimates From OMB's 1997 30
Tables Report (in 1996 dollars)
Table 2.2: Cost and Benefit Estimates From OMB's 1998 33
Report
Table 3.1: Rules That Met OMB's Criteria but Were Not in 42
OMB's 1997 Report
Table 3.2: Rules Mecting OMB’s Criteria But Not Included 44
inthe 1998 Report
Table 111.1: Rules Likely to Have Gross [mpact On 70
Economy of $100 Million in Increased Costs
Table IV.}: Rules Likely to Have Gross Effect on the 74
Economy of $100 Million in Increased Costs
Figures Figure 2.1: EPA’s Section 812 Data Substantially 34

Increased Upper-Bound Benefit Estimate Between
1997 and 1998

Page )1 GAO/GGD-99-53 Analysis of OMB's Cost and Benefit Reports



154

Contents

Abbreviations

AE] American Enterprise Institute

CORA Congressional Office of Regulatory Analysis
EPA Environmental Protection Agency

Fec Federal Cammunications Commission

HHS Department of Health and Human Services
NPRM notice of proposed rulemaking

OIRA Office of Information and Regulatory Affairs
oMB Office of Management and Budget

OSHA Oceupational Safety and Health Administration
RISC Regulatory Information Service Center
SBPEFA Small Business Regulatory Enforcement Faimess Act of 1996
SEC Securities and Exchange Commission

UMRA Unfunded Mandates Reform Act of 1985

1'Sba LUinited States Tiepartment of Agricutrore

Page 12

GAO/GGI-99-39 Analysis of OMB's Cost and Benefit Reports



155

Page 13

GANGGD-99-69 Analysis of OMB's Cost and Benefit Reports



Chapter 1

156

Introduction

Regulations serve as the means by which statutory requirements are
implemented and specific requirerments are established. Like taxing and
spending, the process of issuing and enforcing regulations is a basic tool of
government. Although the cost of operating federal regulatory agencies is
captured in the federal budget process, the budget does not reflect the
costs that nonfederal entities pay to comply with federal regulations. Some
researchers have estimated that the direct cost of complying with all
federal regulations is in the hundreds of billions of dollars.’ Some
estimates of the benefits that federal regulations provide to society are
even higher than the costs.

Conceptually, cost-benefit analysis is a rigorous procedure that involves
weighing the costs and benefits of various alternatives to a proposed
action and undenrlies most if not all attempts to assess the cumulative
effects of regulations on society.’ Both Congress and the executive branch
have required certain federal agencies to conduct cost-benefit analyses on
their most significant rules. Cost-benefit analysis is generally recognized as
an important and useful tool in making decisions about particular
regulations. However, applying cost-benefit analysis to major reguiations
can be a complex and controversial undertaking. Also, there is
disagreement regarding the weight that the analyses should receive in the
decisionmaking process.

Although cost-benefit analysis for a single rule can be controversial,
estimating the costs and benefits of all federal regulations can be even
more controversial. Some questions center on whether certain types of
regulatory costs or benefits should be included in the totals. Other
questions are even more basic, focusing on whether developing accurate
estimates of total federal regulatory costs and benefits is feasible or, if so,
how policymakers should use those estimates.

Congress decided that it needed more information on total regulatory
costs and benefits, 50 in 1996 and 1997 it required the Director of the
Office of Management and Budget (OMB) to submit reports to Congress
providing (1) estimates of the total annual costs and benefits of federal

'See. for example, Thomas D. Hopidns, Regviatory Costs in Profile, Poticy Study 132, Center for the
Study of American Business, August 1996.

*For example, in “Regulatory Reform: What Do the Government’s Numbers Tell Us?” in Risks, Costs,
aod Lives Saved (Washington, D.C.: The AE! Press, 1896, pp. 208-253), Robert W. Hahn staces that
*using government agency data, it wou'd appear that there is & present value of about §280 bilkion in
net benefits 1o ion” in the areas of health, and saety.

"Cost-benefit analysis is also referred to as benefit-cost analysis and regulatory impact snalysis.
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regulatory prograrms; (2) estimates of the costs and benefits of each rule
likely to have a gross annual effect on the economy of $100 rullion in
increased costs; {3) an assessmient of the direct and indirect effects of
federal rules on the private sector, state and local governunents, and the
federal goverrunent; and (4) recomunendations to reform or eliminate any
federal regulatory program or program element that is “inefficient,
wneffective, or is not a sound use of the Nation’s resources.” On September
30, 1997, OMB published its Report to Congress On the Costs and Benefits
of Federal Regulations in response to the 1996 requirement. On February §,
1999, OMB published its second report to Congress in response to the 1897
requirement. Both the OMB reports and the requirements that generated
themn have been the subject of considerable controversy.

Background

The federal government nas long regulated economic activity, often
through independent regulatory agencies such as the Securities and
Exchange Commission (SEC) and the Federal Communications
Commission (FCC). Social regulation in such areas as environmmental
quality, workplace safety, and consumer protection grew dramatically in
the 1960’s and 1970's with the creation of such agencies as the
Environmental Protection Agency (EPA) and the Occupational Safety and
Health Administration (OSHA). However, by the 1980’s, concems began to
be raised about whether the benefits that these regulations and regulatory
agencies were attermpting to achieve were worth the costs associated with
compliance.

Executive and Legislative
Branch Efforts to Control
Regulatory Burden

Every president in recent years has taken steps intended (o reduce the
burden of federal regulations. Those presidential initiatives often involve
OMB, whose stated mission is to help the president carry out his
responsibilities. For example, in 1981, President Reagan issued Executive
Order 12291, which required executive departments and agencies to
prepare cost-benefit analyses identifying the benefits, costs, and
alternatives of all proposed and final “major” rules, and to submit those
analyses to OMB. A major rule was defined in the executive order as any
regulation that was likely to result in (1) an annual effect on the national
economy of $100 million or more; (2) a major increase in costs or prices
for consumers, industries, goverrunents, or geographic regions; or (3)
significant adverse effects on competition, employment or investmerts,
productivity, innovation, or the iternational competitiveness of U.S.
enterprises. The executive order also required agencies to submuit all of
their proposed and final rules to OMB for review before being published in
the Federal Register to ensure consistency with administration policies. To
the extent permitted by law, the order said agencies should not issue
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regulauors unless the pbténual benefits “outweigh” the potential costs to
society.

In 1993, President Clinton issued Executive Qrder 12866 revoking
Executive Order 12291 but reaffirrning the legitimacy and basic framework
of OMB's regulatory review process. Like its predecessor, the executive
order explicitly excludes from OMB review regulatory actions issued by
independent regulatory agencies such as the FCC or the SEC. The order
states that OMB's review is “necessary to ensure that regulations are
consistent with apphicable law, the President’s priorities, and the principles
set forth in this Executive order,” and that OMB's Office of Information
and Regulatory Affairs (OIRA) is the “repository of expertise concerning
regulatory issues . . .." The crder also says OMB shall provide guidance wo
the agericies and assist the President, the Vice President, and other
regulatory policy advisors to the President. Noting that some costs and
benefits are difficult to quantify, the order says agencies should adopt
regulations only if the benefits “justify” the costs Also, one of the order’'s
stated objectives is “to reaffirm the primacy of Federal agencies in the
regulatory decision making process.”

Executive Order 12866 states that agencies should submit detailed cost-
benefit analyses to OIRA for all economically significant regulatory
actions. The order defines an “economically sigrificant” regulatory action
as one “that is likely to result in a rule that may have an annual effect on
the economy of $100 million or more or adversely affect in a material way
the economy, a sector of the economy, productivity, competition, jobs, the
environment, public health or safety, or State, local, or tribal governments
or comumunities.” The agency issuing the regulation must submit an
assessment, including the underlying analysis, of the anticipated benefits
associated with the action, the anticipated costs, and the costs and
benefits of reasonably feasible alternatives to the action (e.g., economic
incentives instead of “command and control” regulavons).

InJanuary 1996, OMB issued guidance to federal agencies on “best
practices” for preparing cost-benefit analyses under Lxecutive Order
12866. Developed by a group that was co-chaired by the OIRA
Administrator and a Member of the Council of Economic Advisors, the
guidance says cost-benefit analyses should be guided by the principles of
full disclosure and transparency regarding their data. models, and
assumptions, but it allows analysts to use their professional judgment in
precisely how the studies should be conducted. The guidance also says
that agencies should {ocus on incremental changes—i e, the costs and
benefits that are solely attributable to the regulation at issue.
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Congress has also taken steps intended to reduce regulatory burden
through oversight and increased analytical requirements. For example,
Congress passed the Regulatory Flexibility Act of 1980 (5 U.S.C. 601-612),
which requires federal agencies to analyze the anticipated effects of rules
they plan to propose on small entities or they certify that the rules will not
have a “significant economic effect on a substantial number of small
ertities.” Also in 1980, Congress passed the Paperwork Reduction Act.
which created OIRA within OMB to provide central agency leadership and
oversight of governmentwide efforts to reduce unnecessary paperwork
burden and improve the management of information resources. The act
also made the OIRA Admindstrator subject to Senate confirmation.

More recenuly, title II of the Unfunded Mandates Reform Act of 1995
(UMRA) says that, unless otherwise prohibited by law, agencies must
assess the costs and benefits of any rule containing a federal mandate that
may result in the expenditure of $100 million or more in any 1 year by
state, local, and tribal governments, in the aggregate, or the private sector.®
Also, the congressional review provisions of the Small Business Regulatory
Enforcement Fairmmess Act of 1996 (SBREFA) require agencies to submit all
of their rules to Congress and us before they become effective. On the date
of submission, SBREFA also requires the agency issuing the rule to submit
Lo us and make available to each House of Congress a copy of any cost-
benefit analysis and the agency's actions relevant to certain provisions of
UMRA and other analytical requirements. For “major” rules,’ we are
required to provide a report to the committees of jurisdiction in each
House within 15 calendar days, assessing the agency’s compliance with
required procedural rulemaking steps.

Between 1994 and 998, Congress considered a number of other bills that
would have increased requirements for agencies to conduct cost-benefit
analyses, but none of them were enacted. For example, the Regulatory
Improvement Act of 1898 (S. 981) would have requred agencies to
prepare, among other things, a cost-benefit analysis and 1o place that
analysis in the rulemaking file before publishing a notice of proposed
rulemaking (NPRM) for any major rule. The bill alsc would have required
agencies to prepare a similar analysis before publishing the final rule. (In

‘However, our analysis of title Il indicated that these requirements do not spply to mast economically
significant rules. See U M : Reform Act i n  Rulemaling
Actions (GAG/GGD-98-30, Feb. ¢, 1898).

"The statute defincd » “major” rule in essentially the same manner as Executive Order 12291 Copies of
Our MAjoT rule reports can be obtained AL www.gao-£0v.
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March 1999, the Regulatory Improvement Act was reintroduced as S. 746,
again requiring cost-benefit analysis of major rules.)

Another bill introduced during the 105th Congress (H.R. 1704, 105th Cong
2d Sess {1998]) would have established a "Congressional Office of
Regulatory Analysis” (CORA). The bill would have required CORA to
provide a report to the committees of jurisdiction in cach House for each
major rule that would include an assessment of the issuing agency’s
compliance with certain analytical requirements and an analysis of the
rule’s benefits, costs, and net benefits. According to the bill, CORA would
allow the legislative branch to obtain accurate and reliable information on
which to base its decisions as it carried out its responsibilities for
congressional review under SBREFA. CORA would have also been
required to issue an annual report including estimates of total costs and
benefits of all existing and anticipated federal regulations. The bill's
principal sponsor said CORA was needed to provide Congress with
independent analyses of regulations and to supplement what she believed
to be unreliable information being provided by executive branch agencies.
However, critics of the proposal said it would duplicate functions
preformed by agencies in the executive branch.

Congress Requires
Regulatory Accounting

One of the more recent regulatory reform initiatives has been a series of
requirements for an accounting of regulatory costs and benefits. Section
645(a) of the Treasury, Postal Services and General Government
Appropriations Act for fiscal year 1997, enacted on September 30, 1996,
required OMB to provide a report to Congress by September 30, 1997, that
included several specific elements:

(1) estimates of the total annual costs and benefits of federal regulatory
programs, including quantitative and nonquantitative measures of
regulatory costs and benefits;

(2) estimates of the costs and benefits (including quantitative and
nonguantitative measures) of each rule that is likely to have a gross annual
effect on the economy of $100 million or more in increased costs;

(3) an assessment of the direct and indirect impacts of federal rules on the
private sector, state and local government, and the federal govemment,;

and

(4) recommendations from the Director and a descnption of significant
public comments to reform or climinate any federal rcgulatory program
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Views of Individual Members
Regarding Regulatory
Accounting Requirements

that is inefficient, ineffective, or is not a sound use of the nation’s
resources.

Section 645(b) of the act directed OMB to obtain comments on the draft
report before submitting it to Congress. On July 22, 1997, OMB published
the draft report for col it, and on September 30, 1997, OMB issued its

first Report to Congress on the Costs and Benefits of Federa] Regulation.

On October 10, 1997, OMB was required Lo produce a second report on the
cost and benefits of federa! programs by September 30, 1938, The
requirement was in section 625(a) of the Treasury and General
Government Appropriations Act for fiscal year 1998 and contained the
same four requirements that were in section 645(a) of the 1997 act. OMB
published a draft of the 1998 report in the Federal Register on August 17,
1998, and established a 30-day comment period. Because of requests from
both the pubiic and Members of Congress, OMB extended the comment
period until October 16, 1998. On February 5, 1999, OMB published its
second regulatory accounting report.

On October 21, 1998, legislation was enacted requiring regulatory
accounting for another year. Section 638 of the Treasury and General
Government Appropriations Act for fiscal year 1999 requires OMB to
provide Congress with a regulatory accounting statement and report for
calendar year 2000 that is similar to the previous requirements. The
statement and report are to be submitted with the budget and the report is
1o include “an estimate of the total annual costs and benefits . . . of Federal
rules and paperwork, to the extent feasible (A) in the aggregate; (B) by
agency and agency program; and (C) by major rute.” Section 638 also
requires OMB to issue guidelines to agencies standardizing agencies’
measures of costs and benefits and the format of their accounting
statements. Finally, it requires OMB to provide for independent and
external peer review of the guidelines and each accounting statement and
assoclated report.

The regulatory accounting provisions that required OMB to provide the
1997 and 1998 reports to Congress have limited legislative histories. A
Senate Appropriations Committee report for the Treasury, Postal Service,
and General Government Appropriations Act for fiscal year 1997 stated
that *[r]egulatory costs and benefits should be quantified to the extent
feasible and, where applicable, should be based on most plausible
estimates. Most of the needed information is already available to the OMB.
Executive Order 12866 requires cost-benefit analysis of significant rules,
and private studies are available.” These general comments are of limited
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value in determining how Congress intended OMB 1o carry out its
responsibilities under the provision or what types of regulations OMB
should include in its reviews.

During consideration of the provision that established the first of these
regulatory accounting requirements, several Members of Congress
expressed their individual views regarding OMB's responsibilities to carry
out this provision in comments recorded in the Congressional Record. (See
app. 1 for a more complete discussion of these Members' comments.) Some
of the Members indicated that OMB should simply compile existing
information about regulatory costs and benefits. For example, during
Senate consideration of this provision, one Member said the sponsors of
the amendment were aware of OMB’s resource constraints and intended
that the report be based on a compilation of existing information rather
than new analysis.

However, other Members indicated that OMB should not sirply rely on
existing cost and benefit information. For example, the principal sponsor
of the first reguiatory accounting provision said “OMB should use the
valuable information already available, and supplement it where needed”
when preparing the estimates of total annual costs and benefits.
Subsequently, during the Senate debate, another Member said “(w)here
there are gaps, OMB must suppiement existing information.” He also said
OMB should “quantify costs and benefits to the extent {easible, and
provide the most plausible estimate.”

Several Members of Congress also commented on OMB's final and draft
reports in letters to the OMB Director, expressing their view that OMB
should not have simply relied on existing information to carry out its
responsibilities. For exampile, on October 29, 1997, the Chairmen of the
Senate Committees on Governmental Affairs and Appropnations said that
OMB should “exercise leadership to assure the quality and reliability of
information reported” by, among other things, providing an “independent
assessment” of the information provided by the agencies. They also said
OMB staff should be directed to “critique the quality of the estimates
provided to them, not to simply compile data presented by the agencies.”
On the same day, the Chairmen of the House Committees on Commerce
and Transportation and Infrastructure and the Chairman of the House
Committee on Government Reform and Oversight's Subcornmittee on
National Economic Growth, Natural Resources, and Regulatory Affairs
wrote that “Congress expected OMB to assure the reporting of meaningful
information and provide an independent assessment of regulatory effects,”
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not merely to perform the “ministerial function of reporting information
provided by other agencies.”

Nongovernmental Groups
Also Study Federal
Regulatory Programs

A number of organizations outside of the federal government are also
examining federal regulatory programs and issues. Some of these
organizations have taken public stands for or against federal regulatory
activity. Other organizations are affiliated with academic institutions or
public policy research organizations. For example, Camegie Mellon
University, with the cooperation of the University of Washington, in
Seattle, WA, has established a Center for the Study and Improvement of
Regulation housed within its Department of Engineering and Public Policy
According to its mission statement, the Center intends to combine studies
to obtain a deeper understanding of particular issues and synthesize
research to, among other things, (1) elaborate a framework for considering
the risks to health, safety, and the environment; and {2) help improve
health, safety, and environmental regulation at the federal, state, and local
level. The Center is funded by grants from the National Science
Foundation and from several corporations, foundations, and trade
associations.

In 1998, the American Enterprise Institute (AEI) and the Brookings
Institution established a Joint Center for Regulatory Studies with four
primary misstons:

to publish timely, objective analyses of a number of important regulatory
proposals before they are formally adopted;

to publish analyses of existing regulations and approaches to regulatory
reform, with recommendations for modifications (including proposals to
strengthen rules where the benefits appear 10 justify the costs as well as
proposals to eliminate or relax rules where the reverse may be true);

to publish essays that evaluate the impact of regulatory policies and
suggest ways to improve the regulatory process; and

to publish an annual report on the state of federal regulation, including an
independent assessment of both the total and marginal costs and benefits
of federal regulation, broken down into useful categories

According to the Center’s mission statement, both AEI and Broolangs
“believe that the media and the policy community will look to the Joint
Center as an objective, highly respected source of information on
regulatory policy issucs.” The Joint Center is funded solely by foundation
grants.
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Our Previous Reports on
Regulatory Costs/Benefits

We have issued a number of reports examining the costs and benefits of
agencies' rules and estimates of total regulatory costs. For exarnple, in
April 1984, we said that cost-benefit analysis is a useful tool for estimating
the costs and benefits of various regulatory actions.’ We also said that its
role might become increasingly critical because complying with federal
envircnmental regulations could mean billions of dollars in costs and
benefits. However, we also said that gaps in underlying scientific data,
legal restrictions, and EPA's partial implementation of Executive Order
12291 had hampered cost-benefit analysis.

In December 1993, we reported that none of the studies released by the
federal banking agencies and several of the major banking industry trade
associations provided a comprehensive discussion of regulatory burden or
the cost-benefit trade-offs associated with particular regulations” We also
found that estimates of regulatory compliance costs reported in the
industry were of little value due to serious methodological deficiencies.

In March 1995, we reported that there was a great deal of uncertainty
about the costs and benefits of regulations, with estimates varying,
depending on assumptions about what constitutes regulatory cost.® For
example, we noted that many economists argue that economic “transfers,”
such as the added cost a consumer pays for goods in the marketplace
because of agricultural price supports, should not be included in aggregate
cost estimates. We also said that some economists are concemed about
including process costs because of measurement concermns and because
any change associated with this category may be difficult to achieve (since
most of the estimate derives from completing tax forms). Finally, although
one researcher estimated that total regulatory costs increased between
1977 and 1994, we noted that the percentage of the gross domestic product
devoted to the costs of federal regulations decreased during this period.

In November 1996, we concluded that, although perhaps not impossible, it
is very difficult to measure the incremental cost of all federal regulations
on individual businesses.’ Therefore, we said, users of aggregate regulatory

“Cost-Benefit Analysis Can Be Uscful Ir. Assessing Env Regui Despitc L
(GAO/RCED-84-62, Ape. 6, 193).

Reguatary Burden: Recent Studies, Industry Issues, and Agency Inutiaoves (GAGYGGI4-25 Due 13
1993).

'Reguwatory Reform: Information on Costs. Cost-Effectiveness and Mandated Deadlines for
Regulations (GAG/PFEMD-35-18ER, Mar. 5, 1995).

‘Regulatory Burden: Measurement Challenges and Concems Raised by Selected Companies
(GAO/GG97-2, Nov. 18, 1996).
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cost studies need to be aware of the inherent difficulties and assurnptions
nvolved in producing such measures. We said questions need to be raised
and answered regarding which regulations are included in such studies
and whether they focus on incremental costs before policy makers use
them to make decisions.

In May 1898, we reported that some of the 20 economic analyses that we
reviewed did not incorporate the best practices set forth in OMB's
guidance and often did not disclose why the guidance was not followed. *
We also found that only | of the 20 analyses received an independent peer
review. Nevertheless, agency officials said the cost-benefit analyses played
a valuable role in regulatory decisionmaking

Objectives, Scope, and
Methodology

Our objectives in this review were to describe, for each of the four
statutory requirements underlying OMB's 1937 and 1998 reports to
Congress, (1) how OMB addressed the requirements and (2) the views of
noted economists in the field of cosi-benefit analysis regarding OMB's
responses in these reports. As noted previously, Congress required OMB to
submit reports in 1997 and 1398 providing (1) estimates of the total annual
costs and benefits of federal regulatory programs; (2) estimates of the
costs and benefits of each rule likely to have a gross annual effect on the
economy of $100 million in increased costs; (3) an assessment of the direct
and indirect effects of federal rules on the private sector, state and local
governments, and the federal government; and (4) recommendations to
reform or eliminate any federal regulatory program or program element
that is “inefficient, ineffective, cr is not a sound use of the Nation’s
resources.”

To describe how OMB addressed each of these four requirements, we
analyzed the reports' contents and interviewed officials from OIRA.
Specifically, to determine how OMB addressed the first statutory
requirement, we reviewed chapter II of the 1997 report and chapter I of the
1998 report, focusing on such issues as the data sources and methodclogy
used to prepare the two reports. To determine how OMB addressed the
second statutory requirement, we reviewed chapter III of the 1997 report
and chapter 1! of the 1998 draft repor: as well as relevant tables and
appendixes. In both reports, OMB interpreted the statutory requirements
to include all final rules on which OIRA concluded its review in the 1-vear
time periods that OMB specified and that were either (1) “economically
significant” under Executive Order 12866, (2) “major” under the

"Regulatory Reform: Agencies Could Improve D ! and Clanty of Reg: v
Economic Analyses (GAOYRCED-08-142, May 26. )998).
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(:ongressxona.l review requirements of SBREFA, or (3) met the threshold
under title (I of the Unfunded Mandates Reform Act of 1995. To determine
whether OMB reported cost/benefit information on all rules that met its
own criteria, we compared OMB's list to {1) our database of major rules
submitted pursuant to the congressional review provisions of SBREFA and
(2) a list of economically significant rules provided by the Regulatory
Information Service Center (RISC) for the same time periods.” To
determine which rules were “likely to have a gross annual effect on the
econoray of $100,000,000 or more in increased costs,” we identified only
those rules in either databases that the agencies indicated had an annual
estimated cost of $100 million or more {excluding those rules that were
either “economically significant” or “major” because they had benefits of
$10C million or for other reasons).

To determine how OMB addressed the third requirement, we reviewed
chapter Il from OMB's 1997 report and chapter I of its 1998 report. In both
reports, OMB stated that the direct impacts of the regulations were
accounted for in the total annual cost and benefit estimates, so we also
reviewed those sections of the reports. To determine how OMB addressed
the fourth requirement, we reviewed chapter IV of both the 1997 report
and 1998 reports. We also examined the Unified Agenda of Federal
Regulatory and Deregulatory Actions to determine when the agency
initiatives listed in OMB'’s 1998 report were first announced.”

To describe the views of noted economists in the field of cost-benefit
analysis regarding OMB's 1997 and 1998 reports and the four statutory
requirements, we first selected the experts with whom we wanted to
consult. We made our selections based on how frequently authors were
cited in the bibliographies of OMB’s 1997 report and its August 1998 draft
report and in a computer-generated literature search of books and articles
on cost-benefit analysis. Then, based on a suggestion from OMB officials,
we noted which authors on this list participated on EPA’s Science
Advisory Board and in developing the AEI publication, “Benefit-Cost
Analysis in Environmental, Health, and Safety Regulation: A Statement of

RISC works closely with OMB to provide information 10 the President, Congress, ard the public about
federal reguatory policies. fts pnmary role is 10 coordinate the development of the Unified Agenda of
Federal Rezulaiory and D Action, 2 lisnrg of proposed and final reguations

“The Usifiec Agenda is compiled by RISC for OIRA anG has been published twice each year since 1983
1 is used 10 satisfy the requirements in the Regulatory Flexabilisy Act and other requirements that
agencies identify ruies that they expect t propose or prormugate
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Prnciples,™ and the AEl-Brookings Institution publication “An Agenda for
Federal Regulatory Reform.”*

We developed a preluminary list of 12 experts, based on those who had the
most citations in the OMB reports and the literature search, had served on
the EPA panel, and/or had helped develop the AE] and Brookings
publications. However, five of these experts declined to participate
because of time constraints or because they said they did not have
expertise in the areas covered by the OMB reports. The remaining seven
experts that we interviewed and their affiliations were the following:

Robert W. Crandall, Senior FelJow, Brookings Institution, Washington,
D.C,;

Robert W. Hahn, Director, AEI-Brookings Joint Center for Regulatory
Studies, Washington, D.C,;

Thomas D. Hopkins, Professor of Economics, Rochester Institute of
Technology, Rochester, NY;

Lester B. Lave, Professor of Econornics, Camegie Mellon University,
Pittsburgh, PA;

Roben E. Litan, Co-Director, AEI-Broolings Joint Center for Regulatory
Studies, Washington, D.C;

Paul R. Portney, President, Resources for the Future, Washington, D.C ;
and

Murray L. Weidenbaum, Chairman, Center for the Study of American
Business, Washington University, St. Louis, MO.

Biographical information of these experts and citations of some of their
relevant work are provided in appendix II of this report.

OMB officials reviewed our final list of cost-benefit analysis experts and
had no objections to those included. The officials did not suggest
additional experts that they believed we should consult and said that the
experts we consulted are among the leading economists in the field of
cost-benefit analysis research. However, the list of experts that we
contacted is not the only such list that could have been developed. At the
direction of the requesters, we focused on economists and did not include
experts in other professions that have examined cost-benefit issues (e.g.,
iegal experts or statisticians). Also, we focused our literature search on
those economists who are knowledgeable about cost-benefit analysis in

“Kennetn J. Arrow, et al., 1996.

“Robert W. Crandall, et al , 1897,
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the federal goverrinent. Therefore, other experts with an extensive
background in cost-benefit analysis were not included in our initial list.

We first obtained the experts’ comments in Jate 1998 on OMB'’s 1997 report
and on OMB's August 1998 draft report and obtained additional
information from them after the final 1998 report was published in
February 1999. We also consulted with them during the preparation of our
report to ensure that we had accurately characterized their views. The
views attributed to them are their own and do not necessarily reflect those
of the organizations with which they are affiliated or our views.

We conducted our work between June 1998 and March 1999 at OMB in
Washington, D.C., and at the sites of our interviews with the cost-benefit
experts (Wasnington, D.C.; Rochester, NY; Pittsburgh, PA; and St. Louis,
MO), in accordance with generally accepted government auditing
standards. At the end of our review, we sent a draft of this report for
comuments to the Direcior of OMB. On April 7, 1999, we met with the
Acting Administrator of OIRA to obtair OMB’s cormments, which are
presented in chapter 6, along with our evaluation.
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Experts Questioned OMB's 1998 Estimate of
Regulatory Benefits

OMB said in both its 1997 and 1998 reports that 1t had to confront a
number of intractable problems in developing estimates of the total annual
costs and benefits of federal regulatory programs. Those problems
included (1) determining the baseline against which regulatory costs and
benefits should be measured (i.e., what costs and benefits would have
occurred if the regulations had not been issued) and (2) the “apples and
oranges” problem of adding together the diverse {and sometimes dated)
set of previously conducted regulatory studies. OMB qualified the
estimates in both reports by stating that “it remains difficuit, if not
impossible, to estimate the actual total costs and benefits of all existing
Federal regulations with any degree of precision.”

In its 1997 report, OMB estimated feder al regulatory costs at $279 billion,
and benefits at $298 billion. In its 1998 report, OMB estimated regulatory
costs at between $170 billion and $230 billion, and estimated regulatory
benefits at between $260 billion and $3.5 trillion. The increase in the
benefits estimate between 1997 and 1998 was almost entirely due to the
inclusion of an EPA estimate of the benefits associated with the Clean Air
Act. The decrease in the cost estimate was primarily because OMB did not
include efficiency losses from economic regulations in its 1998 summary
table.’ The experts we consulted generally said that OMB's 1997 and 1998
cost estimates were reasonable but said the upper-bound benefits estimate
in the 1998 report was questionable or implausible. All of the experts
criticized OMB for accepting agencies’ cost and benefit estimates without
adjustment or standardization and were particularly critical of OMB's use
of EPA's benefit estimate. However, most of the experts also said that
OMB faced “political constraints™ in adjusting agencies’ cost and benefits
estimates, noting that an independent assessment of those estimates
would require OMB to criticize its own administration’s policy positions

OMB'’s 1998 Upper-
Bound Benefits
Estimate Was 12 Times
the 1997 Estimate

OMB used similar but, somewhat different, data sources and methods of
presentation in its 1997 and 1998 reports. The 1997 report presented the
cost and benefit estimates in four categories, but in its 1998 report OMB
used somewhat different categories of reguiation. In the 1997 report, OMB
included costs associated with paperwork and disclosure requirements,
whereas in the 1998 report that information was reported separately
without an estimate. However, the biggest difference betwecn the reports
was OMB's use of an EPA study on the costs and benefits of the Clean Air
Act, which increased OMB’s upper-bound benefit estimate in its 1398
report to 12 times what it had been in the 1997 report.

OMB said efficiency lusses associated with economic regulalions result from higher prices and
incfficient operations that often oceur when is p from ping.
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OMB's 1997 Report

»

*

In its 1897 report, OMB presented its estimates of federal regulatory costs
and benefits in four categories and in total.” The four categories were;

Environmental regulations that focus on improving the quality of the
environment and include those issued by EPA {which has issued the vast
majority of these regulations) and the Departments of Transportation,
Energy, and the Interior;

Qther Social regulations that are designed to advance the health and safety
of consumers and workers, promote social goals such as equal
opportunity, equal access to facilities, and protect the public from fraud
and deception. They also include the disclosure of information about a
product, service or manufacturing process where inadequate information
might place conswmers or workers at a disadvantage;

Economig regulations that directly restnet business' pricing and output
decisions as well as limit the entry or exit of businesses into or out of
certain types of industries. These regulations often affect the agriculture,
trucking or communications industries; and

Process regulations that involve paperwork, such as filling out income 1ax
forms and immigration papers.

In its table summarizing the cost and benefits estimates, OMB did not
include estimates for one other category of regulation—the “transfer”
costs and benefits of economic regulations. Transfers refer to regulations
that move payments from one group in society to another, (e.g., federal
Social Security paymenis and agricultural price supporis). OMB estimated
those transfers at $140 billion in costs and benefits but said it did not
include these estimates in its totals because it considered transfers to be
payments that reflect a redistribution of wealth rather than social costs to
society as a whole?

OMB used a variety of academic and agency studies 1o develop estimates
of the costs and benefits associated with the four regulatory categories
included in the 1987 report. Those sources were

4 1991 article by Robert W. Hahn and John A Hird that reviewed and
synthesized the wark of more than 25 prior studies assessing the impact of

“These categories had been previcusly used in a aeries of studies of federal reguiatory corts by Thomas
D. Hoplins of the Rochester Institute of Technology, For the most recent of theve siudies, sex Thamas
D. Hopkins, “Regulatory Costs in Profile.” Palicy Sinces. 3t (Dec. 1998), pp. 361-320).

OMB noted that its 196 "hest practices” guidinee states that transfers should not be added to the cost

and benefit totals inclded in cost-bene analyses bl showd be discussed and noted fo.
policymakers.
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regulations. ‘The authors refined the results of these studies and created
their own estimates of the costs and benefits of regulation. OMB said its
review of the literature indicated that this was the only comprehensive
study that atternpted to estimate the total costs and benefits of all federal
regulations. However, OMB pointed out in its 1998 report (p. 14) that there
are gaps and weaknesses in underlying studies that Hahn and Hird rely on
for their estimates and that not all the costs and benefits of social
regulation are captured in these estimates;

a 1990 EPA report (known as the Cost of Clean report) responding to
requirements in section 312(a) of the Clean Air Act and section 516(b) of
the Clean Water Act that presented data on environmental pollution
control costs between 1972 and 1987." The data used in this report were
based primarily on surveys of actual spending conducted by the
Department of Commerce and others;

agencies’ cost-benefit analyses (1987 through 1996) prepared pursuant to
Executive Orders 12291 and 12866;

a 1996 study by Hahn estimating the cost and benefits of major
envirorumental, health, and safety regulations from 1990 through mid-1995;°
and

a 1992 study of the costs associated with economic regulations, prepared
by Thomas D. Hopkins.’

To develop its cost estimates, OMB first established an estimate of the cost
of environmental regulations and other social regulations, as of 1988 based
on information contained in the Cost of Clean report and the 1991 Hahn
and Hird article, respectively. OMB then updated those figures with the
results of agencies’ cost-benefit analysis conducted between 1987 and 1996
1o develop the total environmental and other social cost and benefit
estimates. To develop the cost estimate for economic regulations, OMB
used the results of Hopkins' 1992 study ($81 billion) but reduced the
Hopkins estimate by $10 billion to take into account the deregulation of
financial services and telecommunications that occurred after Hopkins'

‘Robert W. Hahn and John A. Hird, “The Costs and Benefits of Regulations. Review and Synthesis,”
Yale Journal on Regulation 8 (“mw 1991), pp 233278

“Environmental investments: The Cost of a Ciesn Envi Report of the Admir: of the
Environmental Protection Agency to the Congress of the United States.” (1890).

“Regulatory Reform: What Do the Government’s Numbers Tell Us?” in
Getting Better Results From Regulation (Washington, D.C.: The AE! Press, 1896, wzo&m)

““Cost of Regulation Filling the Gaps,” Report Prepared for the Regulatory Information Servive Center,
Washington, 0.C.. (Aug. 1992).
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estimate."OMB's estimate for the cost of federal paperwork and disclosure
requirements focused only on those costs imposed by independent
regulatory agencies because it said the costs associated with other
agencies' paperwork was already included in the environmental and other
social estimates. Estimates of the independent agerncies’ paperwork costs
were drawn from their burden-hour estimates (390 million hours at the end
of fiscal year 1937 multiplied by an estimate of the cost per hour to
complete the paperwork ($26.50 per hour).’

To estimate the benefits of environmental and other social regulations in
the 1997 report, OMB used data from the 1991 Hahn and Hird article as the
1988 baseline and updated that baseline with information from Hahn's
1996 article. OMB did not provide estimates of the benefits of economic
regulations or of federal paperwork and disclosure requirements, saying
“significant benefits remairi to be quantified.”

Table 2.1 presents the cost and benefit esdmates that OMB presented in its
1997 report in total and for each of the four categories of regulation. OMB
noted that “other social” regulations have large net benefits (i.e,, benefits
minus costs) and said most of these net benefits were produced by
highway safety regulations.

Table 2.1: Cost and BenefIt
From OMB's 19687 Report (In 1996
dollars)

Type ot Rule Costs (bitlions of dollars;
Environmental 144

Other social 54
Economic (sfficiency cosls) 71
Paperwork/disciosure Tor ] *
independent ragulatory

agancias

Total 279 298
TOME 521G 1hat the benefils o 6CONOMIC 8NA PaparwOrK/OBIosUrs TTEmain 16 DO QUANITISs

Source: Beport 1o Congress on the Costs and Benefils of Federal Reguiations, OMB, 1897

As noted previously, OMB did not include $140 billion in estimated transfer
costs and benefits in these totals. OMB also excluded (1) tax paperwork
costs (also estimated at $140 billion) because, OMB said, “the burden of
filling out income tax forms . . . are not what one usually thinks about
when worrying about the cost of regulation,” and it excluded (2) the costs
of regulations issued between 1987 and 1996 with impacts on the economy

*Hopkins, in turn, had updaled an estimate of the cost of economic regulations in Hahn and Hird's 19491
articke.

*Burden-hour estimates were presented in OMB's Fiscal Year 1998 [nformation Collecgon Budget of
the U. 8. Government
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of less than $100 million (and therefore were not covered by the executive
order’s cost-benefit analysis requirements).

OMB'’s 1998 Report

OMB presented regulatory cost and benefit information somewhat
differently in its 1998 report, and also used some additional data that it had
not used in preparing the 1997 report. For example, OMB broke out the
costs and benefits of the “other social” category of regulations into three
separate categories for the 1998 report: labor, transportation, and other
social regulations (mainly regulations from the Departiments of Health and
Human Services, Energy, and Agriculture). However, OMB dropped two
categories of regulations from its summary table in 1998 that it had used in
its 1997 report—economic regulations and paperwork/disclosure
requirements. OMB said that including the indirect costs of economic
regulations with the direct costs of social regulations in its 1997 report was
“more misleading than helpful.” OMB listed estimates of disclosure costs
($7 billion) and benefits ("expected to be significant”) with other types of
regulations that it did not consider “true regulations” or did not believe
should be considered in the same category as social regulations.

Therefore, OMB presented cost and benefit information for four categories
of regulations in its summary table: environmental, labor, transportation,
and other social rules. OMB reported other types of regulatory costs and
benefits separately, including

efficiency costs of economic regulations (estimated at $71 billion but
benefits “not estimated but expected to be small™);

tax compliance costs (estimated at $140 billion in the August 1998 draft
report but not estimated in the final report);

transfer costs and benefits (estimated at $140 billion in costs and benefits);
and

federal expenditures for social regulations (estimated costs of $13 billion,
benefits of between $30 billion and $3.3 trillion) and economuic regulations
(estimated costs of $3 billion, benefits “likely to be significant™).

The data and methodology that OMB used to develop its 1998 estimates in
these categories were similar in some respects to the way OMB prepared
the 1997 report. For example, OMB again used Hahn and Hird’s 1991 study
and the EPA Cost of Clean report to establish a 1988 baseline for the cost
estimate, However, OMB changed its methodology in some other ways.
For example, it used new estimates of the regulations that OMB reviewed
between 1995 and 1998 to update the baseline and presented the cost and
benefit information in terms of ranges rather than the point estimates used
in the 1997 report. OMB developed the new estimates by “monetizing” (i.e.,
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EPA's Section 812 Report

converting to dollars) some of the quantified benefits in the agencies' cost-
benefit analyses (e.g., the number of lives expected to be saved as a result
of the regulations).

A notable change in OMB'’s methodology in the 1998 regulatory accounting
report was its use of data from EPA’s 1997 report on The Benefits and
Costs of the Clean Air Act, 1970 to 1890. Prepared because of requirements
in section 812 of the 1930 Clean Air Act Amendments, the EPA report
(hereinafter referred to as the “Section 812 report”) estimated that the
monetized benefits of the Clean Air Act from 1970 to 1990 were between $6
trillion and $50 trillion (present value in 1890 dollars). The report
estimated direct compliance expenditures, research and development
costs, and government costs were roughly $0.5 trillion during thus penod.

OMB noted that EPA’s Section 812 report was the result of a 6-year effort
and was peer reviewed by EPA’s Science Advisory Board's Council on
Clean Air Act Compliance Analysis and that the Councii said that the
report's findings “are consistent with the weight of available evidence.”
OMB also noted that the Council’s review closure letter stated that the
report “is a serious, careful study and employs sound methods along with
the best data available. However, OMB also described several elements of
the analysis that it said “deserve further discussion in order to understand
the basis for the benefit estimates.” For example,

OMB noted that the Section 812 report “assumed that no additional air
pollution controls would have been imposed by any other level of
government or voluntarily initiated by private entities after 1970. OMB said
that “considerable uncertainty” surrounds this assumption and that any
attempt to construct aggregate benefit and cost estimates are “somewhat
speculative;™

OMB also noted that although the monetized benefit estimates associated
with reducing exposure to fine particulate matter accounts for 30 percent
of the report’s total benefits estimate, there is “little discussion” in the
report about the uncertainty associated with the presumed causal
relationship between particulate matter levels and mortality; and

OMB noted that the Section 812 report assumed that reductions in
particulate matter yields contemporaneous reductions in the mortality and
chronic health risks associated with long-term exposure. However, OMB
noted that it is “quite possible” that there is a lag in these health effects and

"OMB noted that the Section 812 report acknowledge that this is an obvious oversimptificaton and
that state and local govemments and the private sector were responsible for an imporiant fraction of
the estimated benefits and casts between 1970 and 1690,
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mortality, and that other researchers have assumed that these effecis
require 15 years of exposure. Applying a 15-year lag to the report’s
calculations and a 5-percent discount rate would, OMB said, reduce the
estimated present value of the report’s mortality benefits by a factor of
two.

In summary, OMB said the results of the Section 812 report, like other
studies, appeared to be “sensitive to choices made concerning the baseline
for the analysis and the translation of the reduction of air pollution into
hurman heaith benefits.” OMB aiso noted in a footnote that “several
agencies held different views pertaining to several key assumptions” in the
study, but that these concerns were not resolved because of a court
deadline. Therefore, OMB said the Section 812 report “reflects the findings
of EPA and not necessarily other agencies in the Admirdstration.”

Table 2.2 presents the cost and benefit estimates from OMB's 1998 report.
The ranges in OMB’s estimates of total regulatory costs and benefits reflect
substantial uncertainty regarding the estimates of environmental costs and
benefits. Qver 95 percent (or $3,200 billion) of the environmental
category's upper-bound benefit estimate was drawn from EPA’s Section
812 report.

Table 2.2: Cost and Benefit
From OME’s 1998 Report

e ST Y <y R P
Type of Reguiation Costs fin billions) Benefits {in billions]
Towarbound_Upper-baund Lowerbound Upper-bound
T IFC N T S X 7
Transportation 15 13 84 110
Labor i 13 28 30
Other i7 22 53 58
Total 776 38 360 3500
Ticia: NUmbers are as 16pora0 1 OME § repor.
Snurce: B 4 ; Miaral Reguiaicng. OMB, 1898,

OMB' s estimate of the cost of federal regulations declined by between $48
billion and $109 billion between its 1957 and 1998 reports. This decline was
largely because OMB excluded $71 billion in costs associated with
economic regulations that had been in the 1997 summary table and
presented it in a separate table in the 1998 report. As figure 2.1 shows,
OMB's upper-bound benefit estimate increased by about $3.2 trillion
between 1997 and 1998, virtually al! of which was because of the inclusion
of estimates from EPA's Section 812 report.
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Figure 2.1: EPA’s Section 812 Dats
Sul incraased Upper-Bound
Banefit Estimate Botween 1997 and 1968

jeral Reguistions OMB, 1897 and 1898.

Experts Said OMB
Should Have Done
More, but Political
Environment Limits
OMB's Role

According to most of the cost-benefit analysis experts that we consulted, -
OMB should have done more than simply record the costs and benefits
from the various it d. Most of the exp expressed
particular concern about OMB's unadjusted use of the Section 812 report’s
benefit estimate. However, the experts also said that OMB faced political
[ ints in adjusti ies’ esti Most of the experts agreed
with OMB's decision to report the costs and benefits of transfers and tax
paperwork ly from the y tables but differed as to whether
economic benefits and federal expenditures should have been included in
the totals.

Experts Said OMB Should
Not Be “Clerk,” but Doing
More Is Politically Difficult

The experts that we consulted all indicated that OMB faced 2 daunting
task estimating the costs and benefits of all federal regulation. Most of the
experts said that OMB's 1 app h of aggregating the results from
diverse studies was the only real option available. For example, Hopkins
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said that although one would ideally like to have consistency in the studies
zggregated, he also said he did not think that consistency was obtainable.
However, Crandall said using different studies ta derive 2 total figure is
“problematic,” and that the data in some of the studies forming the basis of
OMB'’s estimates was “pretty thin” and urreplicated. Lave expressed
similar concerns, saying that OMB should have used studies with uniform
approaches.

Several of the experts said that OMB’s cost estimates were reasonable—in
Litan's words, “in the ballparle” However, most of the experts said that
OMB’s upper-bound benefits estimate in the 1998 report was questionable
or even “implausible.” Lave said the major increase in the benefits estimate
between the 1997 and 1998 reports “is an indication that these numbers are
not very good." Weidenbaum said that when the benefits of ragulations are
so large in comparison to the costs, “it stretches that credibility of the
report.”

Noting that. the 1998 benefits estimate was driven, in large part, by the
inclusion of data from EPA's Section 812 report, many of the experts
voiced specific concermns about that report’s assumptions and conclusions.
Virtually all of those concerns were similar to the concerns that OMB
discussed in its report—(1) the assumption that air quality would have
deteriorated significantly between 1870 and 1990 in the absence of the
Clean Air Act, (2) the assumed health effects from limiting exposure to
particulate matter, and (3) the methods used to estimate the value that
individuals would place on reducing health and mortality risks. Therefore,
all of the experts said they believed that the benefi i inthe
Section 812 report (and therefore in the OMB report for 1998) was too
high. For example, Portney said that although he believed that the benefits
of the Clean Air Act are greafly in excess of its costs, EPA’s (and OMB's)
assertion that those benefits are as much as one-sixth of the gross
domestic product “doesn’t pass the sense test.” Weidenb said
OMB's use of the Section 812 report's upper-bound benefits estimate
*makes a mockery of the whole exercise.”

Because of these concerns about the accuracy of the benefits estimate,
most of the experts said they believed that OMB should have adjusted the
Section 812 report’s benefits estimates before including them in its report.
For example, Hahn said that OMB could have followed the procedure it
outlined in its report and accounted for the likely time lag between
reducing particulate matter and any health effects (which he said would
have reduced the benefits by a factor of two).
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The experts’ views regarding adjustment of the Section 812 report’s
benefits estimate were part of an overall view by most of the experts that
OMB should have played a maore assertive and independent role in the
preparation of its aggregate benefit and cost estimate. Several of the
experts said that OMB had simply played the role of “clerk,” transcribing
the 3 from previous studies by acad and ies without
For Weidenb said that tes would 1
emphasize the good that their regulations are doing and that OME should
have done a "serious evaluation” of the agencies' figures before including
them in its report. He said the “spirit” of the statutory requirement was for
OMB to come up with its own estimates of regulatory costs and benefits
and the absence of independent review of the benefit estimate of the Clean
Air Act by OMB “puts a cloud over the report.™ Similarly, Litan said he
believed the intent of the statutory requirements was for OMB to be more
than a “clerk,” and that Congress was asking for OMB’s "own judgment”
regarding regulatory costs and benefits, Hopkms said OMB should

encourage ies to provide indep a:\d make
adjustments where needed to for = ¢ " Lave
said OMB should have monetized those benefits and costs that the

did not ize {e.g., whan ies provided gquantified, but

not monetized, estimates of lives saved).”

Despxte their me\v that OMB be Taore than & “clerk” and exercise
ies’ cost and henefit estimates,
manv of the expem nlso indicated that it was politically difficult if not
jmpossible for OMB w make such adjustments. In general, they indicated
that fes” are i by agency heads and, in
some cases, the President or the Vice Premdent OMB's responsibility in
the rule-review process is to ensure that agencies’ regulations are :
t with applicable law, the President’s priorities, and the principles
in Executive Order 12866, including the cost-benefit anaiysis requirements.
Although there may be great deliberation within and among agencies
during their development, once a rule is promulgated it becomes a public
ofthe i ation’s policy. At that point, OMB's
responsibility is to support and defend that of policy. Therefore,
requiring OMB to provide an “independent” view of those rules and their
associated estimates of costs and benefits, altering those estimates when
appmpriate. would sa.gmﬁcmﬂy cha.nge COMB's current role of supporting
the and i ives. In general, the experts said
that it was pohucany difficult to nsk OMB to criticize the administration of
which itis & part.

"As oum ¢ of the agences’ quansified esimates.
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Hehn said that he did not believe the report reflects the collective wisdom
that resides at OMB on these issues. Although OMB staff had the technical
expertise needed to develop its own “best estimate” of the effects of the
Clean Afr Act, he said it would be politically very difficult to publish such
an estimate. Hahn also said that it would be more likely for OMB staff to
say what they think if there were competition from some other group that
would also examine agencies’ cost and benefit estimates.

Litan said adjustment of the Section 812 report’s benefit estimate was a
“dicey issue,” and that OMB was in “an inherently difficult position” on
whether to use EPA’s widely varying estimate. He said the reality of the
situation is that the President and the Vice President are ultimately
responsible for anything that comes from an executive branch agency and
that *OMB will always be politically constrained in this process.” Crandall
said that OMB “responds within a political environment,” and was not in a
position to make an independent judgment contrary to that of EPA.
Likewise, Hopkins said it was politically difficult for OMB to adjust the
cost-benefit estimates “if OMB is supposed to be representing a President,
a unified administration, a common party line.” He said this is true
regardless of which party occupies the White House.

Experts Differed Regarding
Inclusion of Certain Costs
and Benefits in Summary
Tables

All but one of the experts we consulted believed that OMB's exclusion of
transfer costs and benefits from the summary tables was appropriate. For
example, Portney said that t should be p d %
because they are not a soclal cost like environmental, health, and safety
regulations. Hahn said such transfers should not be included in regulatory
cost or benefit totals but said estimating the size of such transfers can be
useful for other reasons.” Hopkins said that although basic economic logic
says efficiency and transfer costs should not be mixed, he believes OMB
should have included transfer costs in the totals to illustrate the magnitude
of federal regulatory activity.

The experts also generally agreed with OMB that tax paperwork should
not be included in the summary tables. Portney said including such costs
would have been inappropriate and said he does not think of IRS as 2
regulatory agency. Weidenbaum said he believes that tax paperwork
should be reported separately because the taxing power of the federal
government is separate from its power as a regulator. Hahn said such costs
should not be included because one cannot talk about the costs of the

“See Robert W, Hahn, *Gx Anslysis of the By Costs of " dowmal of
i 12 (Fall 1988), pp. 201-210 for a complete discussion of Hahn's views on this
isaue.
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current tax system without knowing the alternative to that system.
However, Hopkins said the costs of tax paperwork should have been
included in OMB's report. He indicated that the alternate to the cwrent tax
system could be a flat tax system and that OMB claimed in an earlier
report that “[wlhen people speak of regulawry burden, they are usually
referring to record keeping or reporting requir ts—i e., paperwork ™

The experts were divided about whether the costs and benefits of
economic regulations should have been included in the OMB report’s total
cost and benefit estimates. Crandall said it does not make sense to include
economic regulations with the total. Similarly, Lave said that these
regulations differ from the social regulation should be reported separately.
Howrever, Hopkins and Litan said economic regulatzom should be
included. Litan said that if economic it a"

efficiency loss, then it is a cost.” He said it is particularly lmponant Lhat
they be included “when we know the benefits are likely to be zero.” Hahn
said that estimating the costs and benefits of economic regulations was
useful, but whether they are combined with social regulations “depends on
what you want to do.” Although price and entry regulations are generally
considered different from social regulations, he said there is “no right or
‘wrong way to go.” Still others cited difficulties associated with these rules.
For example, Portney said that it is difficult to measure the effect of
regulations that affect the entrance to a market or, in the case of FCC
regulation, to measure the benefits of public airwaves. Crandall said it was
difficult for OMB to include these effects in its reports when agencies are
not conducting the analyses.

With regard to federal regulatory expenditures, both Lave and Crandall
said the amount involved is so stall in comparison tc other regulatory
costs and benefits that it doesn't make much difference whether the costs
are included in OMB's suramary totals. However, Weidenbaum and Litan
said federal expenditures should be included as regulatory costs.
Weidenbaum said such costs are the *hardest” data available—straight out
of the federal budget. However, he said OMB's presentation of the benefits
of these expenditures (up to $3.3 trillion) was already captured in the other
categories, so presenting them as OMB did could be double counting.
Hopkins, however, said it makes more sense to show federal expenditures
as part of the fiscal budget, not in an accounting of off-budget regulatory
costs.

mommmmmMAwmmwmum
Arerican People, Dec. 1906, p.
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OMB Did Not Provide Cost-Benefit Estimates
for All $100 Million Rules

The d i ‘was that OMB provide estimates of the
costs and benefits ofeachmlehkelytohaveagrmmnualeﬁectonﬂ\e
economy of $100 million or more n i d costs. OMB interpreted the
broadly to include rules that were “major” or *economically
sxgmﬁeant even if they did not necessarily have $100 million in increased
costs, However, OMB narrowly focused on rules issued during specific 1-
year periods and did not provide cost or benefit data for rules issued by
independent regulatory ies. Also, OMB did not include all rules that
met its criteria and did not provide cost-benefit data for all of the rules it
included. Mostot‘mecostrbmeﬁtexpeﬂsmatwe consulted said OMB

should have included rules from i latory ies and
several said OMB should not have simply accepted the cost and benefit
estimates provided by the it jes. Nevertheless, several of the

experts also noted that it was politically difficult for OMB to alter agencies’
estimates in its report to Congress.

OMB Provided Data
for Only Certain Rules
in Both Reports

The v provisions mandating both the 1997 and 1998 reports
req\nred OMB to provide “estimates of the costs and benefits (including

ive and non-quantitative measures) of each rule that is likely to
have a gross annual effect on the economy of $100,000,000 or more in
increased costs.” The requi did not pt rules issued by
ind d tatory cies or only apply to rules issued within a
specific time frame. However, the requirements only applied to rules with
expected regulatory effects of $100 million or more in increased costs.

In the 1997 and 1808 reports, OMB interpreted these statutory
requirements to include all final rules promulgated by executive
departments and agencics and reviewed by OIRA under Executive Order
12866 during 1-year time frames that met any of the following criteria:

Rules designated as economically significant under Executive Order 12866;
Rules designated as mor under the congressional review provisions of
the Small Busl latory Enfc t Faimess Act (SBREFA)]; or
Rules di das ing the threshold under title I of the Unfunded
Mandates Reform Act of 1995 (UMRA).

‘The review provisions of SBRIFA define 2 major rule as ane that the Administrator of
OIRAﬂndshsmﬂu:dinnrishkelymmutln(l)lnlmweﬂ‘ectmmocomnwolill)ﬂmmlon
or rore; (z)amﬂwimnilemumcum

or @) v effects on
i productivizy, w«mm«u&mmwmmrm
based entemprises in domestic and export markets,
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For the 1997 report, the 1-year time frame was between April 1, 1996, and
March 31, 1997; for the 1998, report the time frame was between April 1,
1997, and March 31, 1988. OMB did not include any rules issued by
independent regulatory agencies because those agencies’ rules are not
reviewed by OIRA pursuant to Executive Order 12866. Neither did OMB
include any rules that were issued outside of the specific 1-year time
frames it blished. Therefi in these respects, OMB's criteria were
narrower than those set forth in the statute. In other respects, OMB'’s
criteria were broader than the statute’s requirements because they
included rules that were economically significant or major for reasons
other than requiring $100 million in i d costs. For ple, a rule
may be economically significant or major because it has $100 million in
benefits to the economy or because it adversely affects in a material waya
sector of the economy, productivity, competition, jobs, or state and local
gover not b it requires $100 million in increased costs.

OMB's 1997 Report

In its 1997 report, OMB identified 41 rules that met its criteria, of which it
said 21 were social rules and 20 were rules. The Dep of
Agriculture (USDA) issued the largest number of these rules (12), followed
by the Department of Health and Human Services (HHS) (8), and the
Environmental Protection Agency (EPA) (7). OMB reported the cost and
benefits data that the issuing agencies included in the 21 social rules but
didnotprawdemycostorbmeﬁt‘ fe ion for the 20 rules.
OMB said it did so b these from one
gxouptoanoﬁverthatmdlshfiblmwealmandarenutmﬂ costs.
Although OMB recognized that these rules may have some associated
costs and benefits, it said estimates of those costs and benefits are
typically not available.

OMB noted in the report that there was “a wide variety in the type, form,
and format of the data generated and used by the agencies® in their cost-
benefit analyses for the social rules. For ie, some of the anal;
contained monetized cost and benefit estimates, some contained

ified but not ized estl (e.g. the ber of deaths or
injuries expected to be avoided or tons of a particular pollutant expected
to be elimi d), and some contained gqualitative estimates (e.g., increased
eiﬁcxmcyorunprovedproductquahty) OMB said most of the analyses

ion of these OMBabosaidt.haugenaes

usedavarietyof porting fc within these

*The threshold under title Il is fcr any proposed rule or any final rule for which & proposed rue was
published that incloded any federal mandste thet may result in the expenditare of $100 million or moce
in any one yexr by state, Jocal, and tribe! govemments, in the aggregate, or U private sector.
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lized values, present values, and annual values.’ To present
the information in & more consistent way, OMB made some basic
adjustmaents to the agencies’ data. However, OMB did not adjust the
underlying inf¢ ion in the i and did not i
uniform assumptions across the agencies.

As noted previously, OMBdidnotindudeanynﬂelmnsreponﬂmthxd
been issued by ind y agencies. OMB said it did not
believe the exclusion of ind t ies’ rules was significant
bemxse‘webehevemnfewofﬂ\ezﬂndmdmlreguhumsmeetme
munowmmaofsecﬁm&ﬂa)@) Hawever.baweenAprill.,wsﬁ
and March 31, 1897, i y d a total of
23 major rules to us p tothe ional review provisions of
SBREFA.meFCCissuedﬁ\ehrges:nmnbarotmesemzuornﬂes(la
rules), followed by the SEC (6 rules), and the Federal Energy Regulatory
Comm-ssimandthzl-‘edualﬂmawBoud(eachvﬁerules)

Ind ies are not d by the cost-benefit
reqtmunet\mm!:xecuﬁvemﬂamGG,mdmeagmdedidnotcmdm
cost-benefit analyses for 20 of these 23 rules. However, in one SEC rule,
the agency estimated that the rule would have nearly $160 million in
benefits.

To determine whether OMB had identified all of the rules that met its

criteria, we obtained a list from the Regulatory Information Service Center
of economically significant final rules on which OMB had completed its

review between April 1, 1996,andMarch31. 1987. We also developed a list
of final major rules that ci bmitted to us p 10 our review
responsibnlmeaunderSBREFAm:tOMBmewedduﬁngth!speﬂod.We
did not attempt to identify rules that met the UMRA threshold because

those rules are a subset of economically significant rules.’ We identified
nine rules that met OMB's criteria but were not in OMB’s 1997 report—five
social rules and four transfer rules. Those nine rules are listed in table 3.1.

*According to OMB, “anaualized values™: wmmmmmmnumw
wwmmwmm values® convert eflocts over time into an

hamp sum, “C valuas” reflect have been estimated (or sre
asstzmed) €0 be fixed each yesr aver the time harizon in which the reguiation applies.

‘See Unfunded Mandstes: WM}MP&MMMMMWM
(GAO/GGD-08-30, Feb. 4, 1908).
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Table 3.3.1: Ruies That Met OMP's
Criteria but Were Not in OMB's 1997
Asport

Rule
Department of  Migratory Bird Hunling; Late Seasons and Bag and
rules the Interior Possession Limits for Certain c Gnmo Birds

YMhWIWMHmD.ybvNWSGJWMW

— ]
ypeof Department or
rule

Bird H Season
and mite for 1l
1997 Yomh Wmdowl Hunting Da;
igratory ions on Certain Ini
aservations

ng
and Ceded Lands for the 1996-37 Late Season
- iow

%M of Medicare Program; Physician Fee Schedule Updats for
Health and Calendar Year 1997 and Physiclan Volume Performance

Human Standard Rates of incresse for Federal Fiscel Year 1997
Services . ; Inpatient and
and Eka Services Coinsuwance Amounts for 1997

Im\r. lesulting From Hospitali
r

We then reviewed the agencies’ cost and benefit estimates for a1l 50 of the
rules issued during the 1-year period that met OMB's criteria and
determined that 20 rules met the specific requirements of the statute-—i.e.,
rules that the agencies believed were likely to have & gross annual effect
on the economy of $100 million in increased costs. Ten of these 20 rules
were social rules and 10 were transfer rules. {App. IV lists these 20 rules by
agency with their cost and benefit estimates.)

OMB's 1998 Report

OMB used essentially the same criteria to identify rules for its 1998 repon
as it had in its 1997 report—rules on which OMB concluded its review
during a 1-year period that were either “economically significant” under
Executive Order 12866, “major” under the congressional review provisions
of SBREFA, or that met the threshold under title Il of UMRA. The 1-year
period that OMB focused on in its 1998 report was from April 1, 1997, until
March 31, 1998.

As was the case in its 1997 report, OM.B d:d not. prov:de cost or beneﬁt
data for rules that were issued by i
because OMB did not review them under the executive order However,
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OMB included in its 1998 report a discussion of major rules issued by these
agencies between April 1, 1996, and March 31, 1988, based on data
provided to us under the congressnonal review provisions of SBREFA.
Citing our report on the major rules submitted under SBREFA,' OMB noted

that ind dent regulatory 3 bmitted 44 major rules to us during
this penod 41 of which were mued by 5 agencies (FCC, SEC, the Federal
Reserve Board, the Nuclear R vy Cc isgion, and the Federal

Energy Regulatory Comumission).* Of these 41 rules, OMB said 12 had some
discussion of costs or benefits, 4 had monetized cost information, and 1
had monetized benefit information. Becwse only one of these rules

tain an esti of costsor b g $100 million {(an SEC
rule allowing electric storage for brokers or dealer reporting, which the
industry estimated would reduce costs by $160 million), OMB concluded
that our reports on the 41 rules contained “no information useful for
estimating the aggregate costs and benefits of regulations.” However, OMB
relied on the information in our major rules reports; it did not ask these
agencies if they had any other infarmation about the costs or benefits of
these rules.

OMB identified 33 rules that met its criteria—22 social rules and 11
transfer rules. EPA issued the largest nuraber of the social rules (nine),
followed by USDA and HHS (three each). As it did in its 1997 report, OMB
reported the cost and benefits data that the issuing agencies included for
the 22 social rules but did not report cost or benefit information for the
transfer rules.

To determine whether OMB identified all of the rules that met its criteria,
we obtained a list of economically significant rules on which OMB

Tuded its review b April 1, 1997, and March 381, 1998, and
developed a list of major rules that OMB reviewed during the same period
of time. We identified five rules that met OMB's criteria but were not in
OMB's 1998 report—four social rules and one transfer rule. Those rules are
shown in table 3.2. .

*Regulstory Reform: Major Rules Submitted for Congressions] Review During the First 2 Years
(GAO/GGD-D8-102R, Apr. 2, 1098).

“Actigily, all 44 rules were issued by theae § agencies.
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Table 3.2: Rules Meeting OMB's Criteria
But Not Inciuded in ths 1988 Report

! Department or
Rule

of sule agency ul

Sociel Department of Migratory Bird Hunting; Eany Seasons and Bag and

rules the intarior Possession Limits for Certain Migratory Game Birds in
the Contiguous United States, Alaska, Hawsii, Puerto

Rico, and the Virgin Isiands
Migratory Blrd Hunting: Reguiations on in Federal

Indian Reaervations and Cedaed Lands for the 1987-1998
Early Season
Migratory Bird Hunting; Late Seasons and Bag nnd

Possession Limits for Centain Migratory Birds
Migmery Hunting; Regulations on Centam Federal
W‘Dﬂi and

Ceded Lands for the 1997-1988

Late

ilanshr Epanmom of Chlld ﬂutmm and WIC Reauthorization Act

‘We then reviewed the agencies’ cost-benefit estimates for all 38 of the
rules issued during the 1-year period that met OMB's criteria and
determined that 22 rules met the specific requirements of the statute-—
rules that the agencies estimated were likely to have a gross annual effect
on the economy of $100 million in Increased costs, Thirteen of these 22
rules were social rules and 9 were transfer rules. (App. V lists these 22
rules by agency with their cost and benefit estimates.)

Most of the cost-benefit analysis experts that we consulted had few

Experts Suggested  comments sbout OMB's listings of individual rules in relation to the second
Changes in OMB Major statutory objective. They most frequently said that OMB should have
Rule Information inciuded rules issued by independent r ies in its listings.
Several also Indicated that OMB should have made adjustments to the
agencies’ cost-benefit estimates, particularly to provide a consistent
monetary estirate of the value associated with the reduction of momlity
rates. However, they also ized political difficult
adjusting agencies’ estimates.
Experts Said Include Most ;f the experts that we consulted indicated that OMB should have
1 N included cost and benefit estimates in its reports for the major rules issued
Indepepdent s Rules, Adjust by the independ oy 105, For le. Weidenbaum said
Agencies Estimates there was no reason to exclude these agencies' rules, and described their

exclusion as a "“shortcwt.” However, several of the experts noted that
Executive Order 12866 does not cover these agencies, thereby limiting the
information that OMB receives from them and what could be included in
OMB's reports. Siraflarly, Hopkins and Hahn said that if Congress wanted
OMB to include independent regulatory agency’s rules in its reports,
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Congress could require those agencies to produce cost and benefit
analyses. Weidenbaum said that despite the limitations in the statutes and
the executive order, OMB interacts with independent r 24

through the budget process and through its responsibilities in carrying out
the Paperwork Reduction Act. Therefore, he said, OMB could have gone to
these agencies and asked them to provide their best estimates of the costs
and benefits associated with their mgjor rules.

Similar to their comments on OMB's response to the first statutory
requirement, several of the expen.s that we consulted indicated that OMB
should have cond d more ind; dent analysis of the agencies’ cost
and benefit estimates instead ofsunply performing as & “clerk” and
inctuding the esti without adj These experts said that OMB
should have provided its own analysis and adjusted those estimates that it
considered to be in need of refinement. In particular, Hopkins, Lave, Litan,
and Weidenbaum said OMB should have monetized some of the data when
thengencxes dxd not doso {e.g., converting the number of lives saved into

). ¥ said it did not make sense for some
agencies to provide etized esti] of the benefits associated with
reductions in mortality while other agencks do not. Hopkins said that if
OMB were to make its own critical j ding the jes'
estimates, the agencies would be more likely to provide good estimates in
the first place. He said OMB should place its own critical appraisals of
agencies’ estimates in the public record. As a result, he said, the agencies
would improve their estimates becanse they do not want to be publicly
criticized for overstating regulatory benefits.

However, Hahn, Hopkins, and Weidenbaum also noted political and
organizational difficulties associared with OM‘B m:Uusung agencies’ cost or
benefit esti Hopkins said OMB‘s “clerical® fimction in this regard
was driven by OMB's izati t within the E: tive Office
of the President and the interplay between the President, OMB leadership,
and the political appointees in the executive agencies, He said that OMB
could have been more aggressive regarding agencies’ cost and benefit
estimates if the President wanted an energetic OMB pressing on the
agencies. In the absence of such direction, Hopkins said those wanting a
critical analysis of agencies’ cost or benefit estirnates will need to look
outside of OMB. Weiderbaum said that OMB is trapped between two
roles—one in which it challenges agencies tn do better cost-benefit
estimates and the other in which it is forced to defend those agencies’
estimates after they have been approved. Hahn said that the report does
not reflect the collective wisdom that OMB staff has regarding regulatory
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coats and benefits, and the problem is “*how do you get ther to really tell
you what they think.”

Several of the experts also questioned why OMB limited its presentation of
major rules to those it reviewed within selected 1-year periods. For
example, Weidenbaum said he did not interpret the statutory requirement
10 be limited to 1-year's worth of regulations, However, he said OMB may
have done so b of data li jons and b including all $100
ruillion rules would have been a *big chore.” Hopkins said it was “curious”
that OMB established a time frame for these rules despite the absence of
any such time limits in the statute. Lave said it would have been better to
inchide more data than for just 1 year, but he added that this issue was
*not high on my list of concerns” about OMB's report.

None of the experts expressed concerns about OMB including
economically significant and major rules that did not have $100 million in
i d costs. Weidenb and Hopldns said they preferred the
inclusive definition that OMB used because it included a larger set of rules
than would have been included by sticking strictly to the statutory
language. Lave said he also agreed with OMB’s approach.

Overall, Hopkins said it was “ hing” how little information executive
branch agencies had on regl y costs and benefits despite 17 years of
1tive orders irs cies to provide such information. Crandall

said that a “selection bias” might be in operation here, with agencies not
conducting cost-benefit analysis or not placing & value on certain elements
in the analyses when doing so would demonstrate that the rule would not
pass a cost-benefit test, In order to overcome this problem, he said, OMB
would need alot of expertise in each of the regulatory areas—expertise
that he doubted OMB possessed.
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OMB Did Not Separately Assess Direct and
Indirect Impacts of Rules

The third statutory requirement was that OMB provide an assessment of
the direct and indirect impacts of federal rules on the private sector, state
and local governments, and the federal government. OMB indicated that it
believed it had satisfied the “direct” portion of this requirement through
d’-eovem!lmstandbenem i that it provided in jon to the first
OMB di ’ﬂledxﬂculwindetemmﬂng
indxrectregulaerﬂectsmiuﬁmreportbutdxd not provide any
descnpnonotthoeeeﬂectsmexﬂ\errepomThe cost-benefit analysis
experts that we lted were thetic toward OMB's
treatment of this reqy i g it as a lower priority than the
omerrequinmummdpeﬂupsimpossib]efoxmmwmty

OMB Reports
Contained Little
Discussion of Third
Statutory Requirement

Unlike the first two statutory requirements, OMB did not have a separate
chapter of its 1997 report devoted to the third requirement on the direct
and indirect costs and benefits of federal rules on the private sector, state
and local governments, and the federal government. Instead, OMB
included a brief di ion of this it t within the ch that
d d the first on total latory costs and benefits.
OMB indicated that its estimates of the direct costs and benefits of all rules
in i mtheﬁnt ,' t satisfied the portion of the third

of direct i The report then
d!scusaed!nduecteﬂembyﬁmmdngﬂmaevemmdiuhmfound
those effects to be significant, and then describing several problems
associated with using those studies (e.g., they only examine indirect costs,
and it is impossible to validate models or view their assumptians). Overall,
OMB hasized the methodol: 1 difficulties iated with
determining the indirect effects of federal rules.

OMB had Jess discussion of the third statutory requirement in its 1998
report. In the introduction to the report, OMB said that the first chapter on
the total annual costs and benefits of federal regulatory programs also
discusses such factors as economic efficiency losses, federal on-budget
regulatoxy expenditures, and “the possible indirect effects of regulation on

as di d by Section 625(a)(3).” For example, in that
dnpterOMBexpMnedﬂutndxdnotlncmde the"indlrect, mostly
plus, losses of ” infts y table

because it concluded that those indirect losses may have significantly
different long term effects than direct compliance costs. However, other
than these types of references, OMB did not specifically discuss the direct
or indirect effects of federal regulations on the private sector, state and
local government, or the federal government in its 1988 report.
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In its response to comments on the first report, OMB acknowledged that
ita summary of the literature on the direct and indirect effects of regulation
on the economy “did raise more questions than it answered,” but said that
it was a fair y of the existing & edge in the area. OMB also
noted that Executive Order 12866 calls on agencies to examine and
consider the distributional and equity effects of regulations and said that
both OMB and the agencies could do a better job in estimating those
effects. Responding to comments on the second report, OMB again said
that more information about indirect effects is needed and said it planned
to do more searching for next year’s report.

Experts Were
Sympathetic to OMB's
Treatment of
Requirement

T

Most of the cost-benefit analysis experts we ited were
sympathetic to OMB’s admittedly sketchy treatment of this statutory
requirement. For example, Litan said that it would be “horrendously
difficult” to obtain any other data besides direct compliance costs from the
private sector. Although Hahn said '.htsrequemmtwas useful, he said

OMB “punted” with regard to the requi data on indi R
costs by sector are extremely limited, and suggested that this analysis be
completed for only a select ber of lations to in this

requirement’s usefulness and feasibility. Hopkins said that it would be
difficult to be literally responsive to the requirernent, but said more work
needed to be done in this area. Several of the experts said that this
requirement was a low priority and/or should not have been required of
OMB. For example, Weidenbaum said he would not have included it in the
legislation b the requi t itself “probably would not now pass a.
cost-benefit test.” Portney said OMB's treatment was the best it could do
given the time and resources available and said he was not sure how
reasomblentwastolmpose%xeqmremmt« Crandall said that OMB's

lack of resp to this req “does not seem 10 be a bad trade-off

given their resources.”

However, Lave said OMB's h to this requi was “clearly not

rlght, and did not believe that OMB had satisfied this requirement. He said
ining the distri 1 effects (who bears the costs, who receives

the benefits) of some types of regulations is very important and noted that
studies already conducted on provisions of the Clean Air Act indicated that
it is possible to make these types of estimates.
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Experts Criticized Lack of New
Recommendations in OMB Reports

‘The fourth statutory requirement was that the OMB Director provide
recommendations to reform or eliminate any federal regulatory program or
program element that is inefficient, ineffective; or is not a sound use offhe

nation’s resources. The 1997 report ined no such
but the 1998 report ined an end; of 10 previously d
regulatory or statutory ch and a di ion of restr ing the

electrical generation industry. All of the cost-benefit experts disagreed
with OMB’s response to the requirerent, and several said sufficient cost-
benefit data existed to support making some recommendations. However,
several of the experts also said that it was politically difficult for OMB to
make dations directly to Congress to elimi or reform
existing administration programs.

" Inits 1897 report, OMB concluded that it could not make any
OMB Pr: OVIded, No New recommendations that would meet the statutory requirement. In
Recommendations explanation, OMB said

“W]e do not...belk hat the existin on aggregate costs and benefite rises to
the Jevel that would support a recommendation to eliminate sny regulatory program.
Virtally all of the evidence . . . is based either on dated studies of existing regulation or on
These data are not appropriate for determining whether
mhﬂmwhmhdwdmmﬂymdiﬁodmdﬂnmmm

and rising baseline are
made to existing 3

id based on ana design 'wmmmm»num
at above must be developed *

However, OMB did include in the report a ber of dati
unproveﬂnquaﬂtyotmgmamdmn\dmalysb,hcludmg(l)mom
lead an effart to imp. ’ regulatory by promoting
greater use of its January 1996 “best practices” guidax\ce (2) that an
interagency group conduct a peer review of a selected number of sgency
regulatory analyses, and (3) that OIRA continue to develop a database on
the costs and benefits of major rules.

Inits lmnport, OMB againmdxcmdthndauqualityproblem

P d it from maki on specific
regulatory programs. However, OMB said it had identified some general
themadurmgitsrevlewonhe demic lit and analysis of data on
the P of and noted the general success of large
scale p petitive latory ref Within that theme, OMB then
described the Clinton ini: 's legislative dation for
reform of electricity generation. OMB said this electricity restructuring
proposal was an illa ion of how latory reform can ach “the

Page 48 GAO/GGD-99-59 Analysis of OME's Cont and Benefit Reports
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Chapter §
Rxperts Criticized Lack of New Recommendstions in OMB Reports

ecoanucbeneﬂmofcompedﬁonmtmmerthnhmrmdhnpmmthe
envir P of the el jcity industyy.”

OMBalsosaidmaugenciesconMuewrefwmmeirregulampmmms,
‘which are deacribed in the Regulatory Plan I d in the fall edition of the
Unlﬁed Aamdaoﬂ"ederal Regulatory and Deregulatory Actions. OMB said

initiatives were important to the ion and then listed nine
moheﬂomﬂuthmdomedmiﬁl%mport.Weexnmlnedﬂ\eUmﬂed
Agenda and discovered that many of these initiatives had been announced
by the agencies years before the issuance of the OMB report. For example,

ﬁleDeplmnmtonguculnnstodewmdlmpecdeenieeﬂm
indi d that #t was some of its
“ d and control” lati mpeuonmmmmmmosm
issued an NPRM to convert those regulations to performance standards in
May 1996;
HUDismedanNPBMw d with i d discl
’ function and fees, and to provide greater

clarity ngudmgthe application of the Real Estate Settlement Procedures
Act to mortgage broker fees in Septeraber 1995;
the D of Tra tion began reviews of its side fmpact
pmtecﬁmmdheavynuckeonspicuiqzeguhﬁnnsinchberlMand

1995, resp
ﬂnDepnmmtothba’:Oﬂeeo!FedeanormaConlphmoe
Pre issued an advance notice of p g in July 1981 to
streamline, clarify, mdmducethepnpa‘workbmdmofﬂ\ereguladom
that govern the d tion and affi e action obligations of
federal contractors, and issued an NPRM in May 1996.

ommnmmmmmmmmanmmmumouemd
diation Waste L ive Specifications” in early 1998 to provide
changes to the Resource Conservation and Recovery Act land disposal
resuicﬁom, minimum technology requirements, and permitting
for b d diation waste. Although this appeared to
beanewleguhﬁveproposaLEPAhsuedmNPRMnhmdtothumin
May 1992. However, OMB officials told us during this review that the
administration determined that EPA could not take this action
administratively, so edditional statutory authority was needed.

Page $0 GAQ/GOD-25-50 Analysis of OMR's Cost and Benefit Reports
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Experts Lack of New in OMB Reports

Experts Criticized
OMB, but Noted
“Constraints”

Anﬁwexpemﬂ\atwccmsmudmmdmomsrwmm

Y did not ad | the For
ewnple,We:du\bnumaidhewu *amazed” dmOMBcouldnotcome\xp
with a single program or that it believed

Similarly, Portney said the lack of any recommendations “strains
credulity.” Hopldmsnidomapncnceofdmmhckofpufectmnis
*a recipe for p jon.” He said go

mmnpkteammwdmhnﬂmdmnmzwpuﬁomprepmﬁaul
budgets or implementing the tax laws.

Sevu:lo(ﬂwem:pedﬁuﬂynﬁdthtﬁwydidmtbeﬁmOMB's
usly _,' y reform
iniumvumnserepon d the i For
enmﬂe,wadmbmmmﬂutnmmwmhowiniﬁ-ﬁvuput
forward by the agencies can be seen as recommendations from the OMB
DkemrBemneﬂ\memmmhndahudybeenpmposedbyme
agencies, he said they should not be thn
said OMB needs to use its own expertise and vk to
helprdomregmanons,notsmplyrelyonagmaesfwhmﬁm

Somee:q:msweredsocntaloﬂherepma@cmmnolalaﬁﬂdty
restructuring in the 1998 report. For I kins said this di i
was “ridiculous,” and found it interesting that OMB would include this
proposal regarding an issue over which it has very little influence or data
after asserting that it could not make recormmendations with regard to
issues that it can exert influence and has at least some data.

Sevenlo!t.heexpeﬂ.salsomdtlm "‘cost" efit data existed to
support the reform or elimil of parti lati or regulatory
For le, Hahn pointed to one of his recent articles in which
hesugges&edanumberofhwsandreguhhomthatcouldbeehmmd,
including certain i 1 trade icti USDAmmgavemgemel
economy standards, marketing orders, and the Davis-Bacon Act.'
‘Weidenbaum suggested reform of agricultural nuxlneﬁng orders and the
Maritime Cc ission. Portney said it ions on coal-fired
power plants should be replaced with perfc dards. Portney
wtedﬂmwmemguhﬁommmphcemwhlchﬂ\ecmaceedthe
benefits b of 'y reqi that only Congress can change.

"Robert . Hahn, ysis of the Benefits o " soumal of Bcovomic
Rempectives . 12 (Pall 1908), pp. 201-210.
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Although most of the experts were critical of the lack of recommendations
in OMB's reports, several of them also indicated that OMB may be unable
to make recommendations for the reform or elimination of existing

y progr of the previously di d “political
* For Lave said he believed that OMB staff would -
have relished maki dations to reform some of the programs

they review, but ‘were unable to do so because of the political environment
that exists within OMB. “In the end,” he said, “these are political issues and
it lies with the Pregident to make these political decisions.”

Pagess mmomuon'-wﬁtmm
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Chapter 6
Conclusions

Although the precise dimensions of federal reguiatory costs and benefits
mmmmumwmmmwmuﬂ
jons have a tial impact on the economy. Measuring the costs
and benefits associated with a single rule can be extremely difficult, and
tin of the effects of all federal regulations is
wmmmcamkx.omstmmwmmmmhmrymmdbeneﬁts
le initial to provide C with information that it
mmmemmatmmmrymwmmm
d with federal regulations justify the related

costs.

OMBaddrmedme,h\nnotdLofmespedﬂcmumquuhummsin
its 1997 and 1998 rep Inboth MB provided of the
mandbemﬂﬁdfedenlrenﬂnﬂmbothmtotalmdtormm(hnnot
aﬂ)mnorarecmwmulydgxﬂantnﬂalmxedwﬂhhpuﬁmﬂnl—

time frares. To pits of total regul coota.OMBrehed
on previous setimates Whﬂnwﬂﬂdﬂlﬂl
cies’ published for p ) mleqand(hmelsssrepcn)

EPA's Section 812 report mmate

Ho , OMB’s reports did not fully address other statutory

First, OMB did not, as directed, discuss the direct and
indirect effects of federal rules on p ! of the n
OMB’s defense, most of the experts we ited indicated that OMB's
1 ‘was und dable given the lack of data clearly documenting

those effects. Some of the experts said this requirement was a lower

announced agency and administration initiatives, it did not
ide any new ions to i or reform federal
g ) P in its 1998 report.
Most of the cost-benefit analysi that we Ited during our

revxewmmedm'mﬂdhsveprdandﬂmompraﬂdem
Mmawmmmmmm
pr d by federal agencies and others. In
the believed OMB should have adjusted EPA's Section

wammmmmmmm

provisions, the comments of some individual Members of Congress
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Chaprer &

indicated that they wanted OMB to provide an ind d
accounting statement. Specifically, they said OMB should adiust pubhshed
wﬁmatesofbeneﬁmandoosuwlmrenecmrym reflect the agency's

best g jud, garding those

. Insome cases, OMB used its professional judgment and adjusted me
published estimates that it used duce its esti of total
costs and benefits. For example, in the 1997 report, OMB subtracted sm
billion from Hopkins' 381 b:!hon estimate of the efficiency losses
iated with to for & datory actions
that took place after the estii was published. OMB perf« d the same
adjmmtm its 1988 report but did not include the efficiency loss
inits ry of total i costs OMB also monetized
some of the agencies’ wxnnﬁed estimates for individual rules before using
ﬂ\mwdevelapﬂ:ewwmmdbeneﬁtatima:esmthe 1998 report.

However, OMBdidnotmnexiall) zdlustmotﬁlepuhﬂshedcostor

benefit fro federal most notably EPA’s Section 812
report esth andthe ' esth for individual rules. Although
mwof&nmbeneﬁtmalymexpmdeMBshmﬂdhaveadiuﬁud
the agencies' esti they also d that OMB faced political

constraints in doing 50. Spedﬁeany they noted that OMB is part of the
administration that issued those estimates and therefore would find it
politically difficult ifnot ible to disagree with those esti ina
report to Congress.

OMB has a responsibility under Executive Order 12866 to review the
sgencies’ astimates of the costs and benefits of proposed and final rules
before they are published in the Federal Register. Sirnilarly, with the
Executive Order establishing OTRA as the “repository of expettise on
regulatory issues,” OMB had a responsibility to provide EPA with its
expert opinians during the development of the cost and benedit estimates

in EPA's Section 812 report. H , after their publication, those rules
and reports (and their associated estimates of costs and benefits)
!he bndn ion's policy positi OMB, as part of the
dming and particularly as the staff office to the President
ponsibl ml' i wucy,cam\ot listically be exp d to alter
ordi the d 's own estim of regui costs and

heneﬁtsinapubucmporuo(‘,onzmaa Doing so would also unilaterslly
substitute OMB's judgment for the mutually agreed upon results of its

lations with the ies during the review process or, in the case of
the section 812 report, the judgment of EPA's Sci Advisory
Board.
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Chapter 6

Conclusions

If Congress wants 2 truly independ dyti i

branch agencies’ xegnlaw:ycoszsmdbeneﬁts ltmayhavetoass}gnﬂut
responsibility to individuals or izations located outside of the

executive branch. One such organization could be the Congressional
Office of Regulatory Analysis (CORA) that Congress considered
establishing last year. Under that proposed Jegislation (H.R. 1704), CORA
would provide a report to Congress on each ranjor rule providing sn
irdlependent perspective on the rulas’ costs, benefits, and net benefits. The
proposed legislation also would have required CORA. to provide an armual
report including estimates of the total costs and benefits of &l existing

federal + Although the proposed legislation would not have
mtﬂxedcomwmmemmmmmcmtsmdbmeﬁmof
federal ! ofthe Wy or to provid

recommendations !or reform or elimnination of estT.mg rules, such
additional responsibilities could be added to future legislation if Congress
believes them desirable.

WaY to obtain an independ of tive branch
agencies’ Wmmmnmbokwommde
ofgwmnmtmatmaheadymmedmmewpmofumymm

d. For g to the AEL-Brookings Joint
Genterfar“ tatory Studies’ missh the Joint Center will
publish an annoal report that will inclzde *an ind d of

both the total and mazginal costs and benefits of federal regulation, broken
mmmme& mentthen}som\dswpubﬁsh

Iyses of 1 forth
reoormnenchlxonsformod;ﬂcaﬂnmorelmmmﬂonolens&ngrﬂeebaed
on their benefits and costs.

An independent perspective on regulatory costs and benefits from outside
dtheaemmhmchcoﬂdbeuﬂusammformeamtom
tora A tothat Requiring an
Mependmtnuspecﬁve m:ddmontathe existing OMB requirement
cauld be & considerable duplicdtion of effort, with both organizations
obtaining information from regulatory agencies. However, a somewhat
similar dualtrack process is currently in piace in the federal budgetary
process, wrﬂ\bcmousmdmecmgxmm&xdgetcﬂicemm

it estimates of federal ues, g, and budget deficits
nrsm'phmexdeualregldatcryigenusmdommayheprmnptedm
jop better ng that her entity de of the
St s ion will be p J.,vm dependent perspecti
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Chapter §
Conclusions

Regardless of which entity provides those estimates, agreement is needed
among all parties regarding the types of regulations that should be
included and other methodological issues. Agreement on these issues can
prevent (or at least lessen) di garding the of such
estimates after they are deveioped E‘or example, the experts we consulted
generally suggested focusing on the costs and benefits of health, safety,
environmental, and other social Jations, and tallying ec ic and
transfer rules separately. Other issues in need of agreement include
whether (and if so how) mducuons in mortality risks should be

ions should be dardized to

permit i and il isons of latory costs and
beneﬁtsandthedegxeewwmchregulamrycomandbeneﬁtsshomdbe
disaggr d to allow the relative net benefits of Y P to
be compared, Also, al&oughcostbeneﬁtmiymxscancepwal)ya
Juable tool in ) king, the results of arny such

dyses must be fully 1 to ensure that the estimates are
properly developed, and care must be exercised in using any such
estimates in public policy decist Finally vh endtyls
harged with the responsibility of providing this kind of d

analysis of regulatory costs and beneﬁts, those analyses willbe most
useful to policymakers if the entity has sufficient resources fo do a proper
Job.

Matter for
Congressional
Consideration

Comments and Qur
Evaluation

1t is pulitically difficult for OMB to provide Congress with an independ
of branch ies’ costs and benefits. If

Congress wants an independ it may wish to consider
igning that responsibility to an izath tside of the ti

branch. That ization could include a congressional office of

regulatory analysis, which would have to be lished, or an organizati

outside of the federal goverriment.

On April 7, 1999, we met with the Acting Administrator of OIRA and ather
OMB staff to discuss a draft of this report, and we had subsequent
dmwmmmomwmwmonmmmommw
that the draft report reflected a tial ofworkonourpart.
and that it raised 2 ber of useful analytical issues reg: g how
mgﬂmmba\eﬁwammmmappmpmwybemmm
reported.

However,OIRAmdetd:sag:sedﬁmdamandthseverﬁofme
to the experts in the report. OIRA particularly noted

that, ata ber of points throughout the draft report, we qeoted one or

more exp who exp d strong opinions about what they believe

Page 58 GANVGGD-38-59 Avalysis of OMB's Cost and Benefi Reports
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Chapter 6
Corclusions

OMB should have donein. iewing and i jes’ cost-benefit

OIRA fu lly disagr ‘withmesemments which it
said renectaslgmﬁmmmxs\mdersmndmg of OMBsmleindeve.lopmg,

1g, and dinating the inistration’s latory

OmAmdnmnlymandevaluam agencyworkpmducts and works with
them to develop better quality anal: and policies. It said
the role of OMB is not to play gotcha widlthelgenciabuttowork

cooperatively with them, g that their
mmmemdm:dn\hﬂsuaﬁmpohasmdpmmmmﬂ\muy
executed. .

‘We believe that OIRA's gardi OMBsro!e our
conclusions and our matter for i sideration. It is politically
difficult for OMB to disagree publicly with ies’ of

y policy, particularly b OIRA staff typically participate in
devel those policies. The experts that we ited indicated that, to
be mive to the i t, OMB should have adjusted

agemyeon-bmeﬂtuﬂmmﬂmubehevedwmmemr However, the
upmdsoxacogxﬂzedﬂwpdiﬂcalcomﬂmxnﬂrezerwmomsmleof

supporting the 's position and int iculark
opemungunderanexecuuveordetmathasasoneofmsmdohjecuves
“to reaffirm the pri of Federal ies in the latory d
making process.”

OIRA also pointed out that it had provided origiral, updated, and more
rmnedesmmmotﬂlecosuu\dbeneﬁtsotregulmmmdmgulatory

which the exp ly overlooked. In addition, OIRA
notedMEPAsSecﬁonSereponhadbeenpeerrewewedbytheEPA
Science Advisory Board'’s Council on Clean Air Act Compliance Analysis
and that OMB had reported its concerns with some of the assumptions
behind the estimates and had used the benefits estimate to establish an
upper bound for the governmentwide estimate.

OIRA's statement that the experts overlooked original, updated, and more
refined estimates of the costs and benefits for regulations and regulatory
programs is not entirely correct. As we noted in the draft report, OMB did
make some changes to published cost or benefit estimates to derive the
governmentwide estimate in its 1998 report. However, OMB did not adjust
dlebeneﬁtsesﬂmﬂemdxeSecﬁmBereponthntcomumdmeman
90p of the gt i Neither did OMB adjust anyof
t.heagenuescostorbmeﬁt i in relation to the d
mmmmmmSlmeanmAhowe
noted in the draft report that EPA's Section 812 report had been peer
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Concinalons
d by EPA’s Sci Advisory Board and that OMB reported its

concems with some of the assumptions behind the report’s estimates.
OIRA stated that G ized, when it di d OMB to prep
mmmomwomdhrdﬁngimmemmtmonm

ilable infc the ag " cost-benefit anal OIRA
herefi that OMB d & with the esti that
Congress had di d it to prep H , OTRA did not specifically

comment on our matter for congressional consideration.

Ci yto OlRA's rtion, neither the vl that d
OMBtopmvldetl\elﬁmmerepomemmmttheumted
lmmdﬂmwmmwumm
OMB to rely on top its rep on the costs and
beneﬂuotfedmlnﬂeauﬂmghm dividual b olf'
indicated that OMB should simply compile existing infc about
Wmmmmmmaomma

that ‘where needed and provide an “independent
mﬁ'ofﬁeeﬂmdtedaﬂmﬂaﬁm

OIRA offered comunents on several additional poimsh\tha draft report.
For OIRA disagreed that the that OMB
provided in the 1998 report were gimply a recitation of initistives that had
previously been put forward by the agencies. OIRA said they were major
administration initiatives and met the statutory requirement that OMB

appropriate. For example, OIRA noted that some of the experts were

critical of OMB for not assigning a dollar value to the costs and benefits of

certain rules, lmpoﬁuedomﬁmOMBMmhct,mweﬁmdmom\e
s’ estimates. We agreed to add & f to the

noting that OMB had assigned monetary values to some of these estimates.

‘We also obtained corunents on the draft report from aix of the seven cost-
benefit analysis experts that we consulted on the draft report. (Portney
said he was unable to review the draft because of time constraints.) In
genersl, the experts said the repori accurately reflected their statements.
However, some of them suggested particular clarifications or
modifications to their and bibliographic refe which we
in d where o

¥
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Appendix I

Individual Views of Members of Congress
Regarding Regulatory Accounting
Requirements

nmmmwmdwmump‘mmdm

iredt OMB to provid thels(ﬂ
mdlmmhcthmedvﬂum d i haw
momwmmmmmm -eveulnaubemot
Congress expressed their individual views reg;
dmﬂommmdmonafﬁ\ehdahnmmemnple onSeptemba
11, 1996, Senator Ted Stevens (the of the first
mmmm)md'ommNdwwnmmwmmum
already available, and supplement {t wh d” when p g the
mammmwmwwmmm
645(a)(1). He also said that “(w)here cies have, or can prod
deuﬁedmtonmnmmﬁ\emuﬂbmeﬁaoﬁmﬂﬁdmmm
should use it. I expect a rule of reason will prevail.”

On September 12, 1996, S John Glenn and Caxl Levin also discussed
their views dis ibsection 845(a)1). S Giemmd OMB
hould o R eint Jyses and of v costs and
benefits.” He zaid that th of the dmert “are awsre of

that the:

mm.m;:mwmm of tueyer mone gl oyl simply
e ..

dicects OME 10 pust Jogaihar T adready avallable h-mum!’mw

Similarly, on September 30, 1996, Senator William V. Roth, Jr. sxid OMB
“should draw upon the wealth of studies and reports slready done” to

the estimate of total costs and benefits. However, he also said
that “(w)here there are gaps, OMB must supplement existing information.
‘Tlo conserve its resources, OMB should issue guidelines to the agencies to
gather the needed information, as OMB does for the fiscal budget process.™
He also said OMB should “quantify costs and benefits to the extent .
feasible, and provide the most plzusible estimate.”

In relation to the requt nsuly GA5(aX2), S Levin said
that “reporting on the costs and benefita of major rules is expected to

require no move than reporting, in an organized and readable manner, the
cost-benefit analyses of the major rules in effect that were already done
prior to promulgstion.” However, he alsc said that “()o the extent there is

Page 80 SADGGD-99-59 Analysia of OMB's Costand Nemafit Keperts
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Appondix §

updated information that would change the estimates in those analyses,
such updates should be included in this part of the report if it is avsilable.”

Regarding the requirements in subsection 845(a)(8) for an assessment of
the direct and indirect impact of the rules on different sectors, Senator
Stevens said he believed that regulation “crestes a drag on real wages,
WM“M ammwmm
d and inform C« o
abauﬁumvblmkbm he also ssid that “OMB should use available
information, where relevant, to assess the direct and indirect effect of
federal rules.” Senator Levin said the assessment of impacts

Informadion
contsined In the on the coste and benets of Faderss and describe he
WM?“ mmmnmmwmmum

S Glenrt said-th for reform required by
mb-ectlonuﬂaxndwddincludepmmmwdbemwa
altered b “as well as programs that should

mmmmmwmmm Sum
Rath said that OMB should "highlight those
Mmmﬁkmmmmu!m
them.”

Overall, Senstor Stevens aajd he expected OMB to produce “a credible and
reliable picture of the regulatory process—a picture that highlights the
costs and benefits of regulatory prograras and that allows Congress to
determine which programs and program elements are working well, and
which are not.” Likewise, Senator Roth said OMB “must provide Congress
with & credible and reliable accounting statement on the regulatory
process.

The legislative history accompunying the secorul set of reporting

requirements in section 625 of the fiscal year 1008 sppropriations act is

- gven maore limited than for the first requirements. However, during Senate
consideration of the legislation on July 17, 1897, Senator Fred Thompson
expressed his support for the new requirements and wmm
information sources be-used (e.¢., existing studies by

and agencies’ cost-benefit analyses mmmm
12291 and 12866, He sald "regulatory sccounting should not create &
resource drain for OMB. OMB should isme guidelines requiring the

- agencies to compile needed information, just ss OMB does in the fiscal
budget p * I relation to the req in subsection £25(s)(1) that
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Appendix 1

Congressional Responses to
OMB's Initial Regulatory
Accounting Reports

OMB estimate total annual costs and benefits, Senator Thompson said
OMB should “do its best to estimate and quantify that figure on the cost
side,” and explain what benefits are being achieved for those costs. Where
agencies such as EPA can provide detailed information on particular
programs he said OMB should make full use of this information. In

to subsection 625(a)(3) requi 1o assess the direct and
indirect effect of federal rules, Senator Thompson said OMB need not
“devote vast " to the devel of lex economic models,

but rather “may use available reports, studies, and other relevant
information. . . .” In particular, he said OMB should discuss the “serious
probl posed by unfunded federal d for State, local and tribal
governments.”

Senator Thompson also offered some specific suggestions regarding what
costs and data should be included in OMB’s reports. First, he said OMB
should estimate the total costs of paperwork, including tax paperwork.
Second, he said OMB's estimate of indirect effects should include costs
associated with product bans and marketing limitations; the benefits
associnted mﬂ\meservauon ofendangeredspedes. and the impact of
and income distribution. To
dotheueana!yses,hes-ld, OMchxldlevauget,heexpezﬁsemd

of other .1 ally the President’s Council of
Economic Advnaors Finally, Semtor Thompson said OMB’s

to i the 'y process and particular

pmgnmsandreguwom'donothavetobe based on perfect empirical

On October 29, 1997, Senator Thompson and Senator Stevens, acting as the
Chairmen of the Senm Committees on Goverranental Affairs and
Appropriations, respectively, sent a letter to the Director of OMB saying
that the first regulatory accounting report was “an important foundation
for improving the regulatary system.” However, they also said they
believed there were several opportunities for improvement. First, they
reoonunended that the report adhere to the speclﬁc statutory requirements
by and g the indil ts of
federal regulaﬁon. Second, they said the xepoxt should more fully
xmplemmt the legislation, bmlnng down casts and benefits by program or

where feastbk fer costs and the
costs of all paperwork leqm.rements, including tax paperwork. Finally, the
Chairmen said OMB should "exercise leadership to assure the quality and
rdlxbﬂny of information reported” by, among other things, providing an

t” of the infc ion provided by the agencies.

They ‘said OMB staff should be directed to “critique the quality of the
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Individusl Views of Nembers of | ding

estimates provided to them, not to simply compile data presented by the
agencies.”

©On the same day, Representatives Thomas J. Blitey, Jr. and David
McIntosh, the Chairmaen of the House Commitiee on Commerce and the
House Committee on Government Reform and Oversight’s Subzommittee
on National Economic Growth, Natural Resources, and Regulatory Affairs,
respectively, wrote a simdlar letter to the OMB Director. They said the
OMB report fell short of their expectations in that it (1) did not fully
comply with specific statutory requirements (e.g., lacked

s dat );(2) flected a narrow interp of the

Gonal {e.g., provided esti for only a smail number of
mamr rules maddurlngme pmons fiscal year); {3) revealed the lackof
any s; h to coll Iyzing, and reporting data on

regulatory unpacts and (4) failed to reflect the leadership role that
Congress intended OMB to play. In relation to the last point, they ssid
“Congress expected OMB to assure the reporting of weaningful
information and provide an ind of latory effects,”
net merely to perform the “ministexial function of reporting infonmation
provided by other agencies.

On August 28, 1908, Repr Meintosh ided his Sub ittae’s
comraents on OMB's August 1998 draft report. He said the Subcommittes
continued to have some of the same concems mentioned in its October
1997 letter s.nd said xtwas difficult to believe that OMB could not

d any Y proge for reform or elimination other than
elecmczty restructuring. He also sa!d that OMB should have racnetized
casts for all rules issued by indep ies and should
have sought out research or reports on the direct and indirect impacts of
federal rules on the private sector, state and local governments, and the
federal government.

On October 10, 1998, Senators Thompson and Stevens, again acting as the
Chairmen of the Senate Committees on Governmental Affairs and
Appropriations, respectively, also provided comments on OMB's August
1898 draft report. They said they remained concemed that OMB had “not
sufficiently used its expertise® in the draft report, and said OMB should not
simply compile data. ted by the agencies but should synthesize and
evaluate the information “and provide an independent assessment.” They
indicated that OMB should prepare its best estimates of costs and benefits
in the aggregate and for individual rules and programs and compare those
estimates with agency estunstes Inparticular, they noted that OMB did
not provide an ind of EPA’s esty of the costs

Page 69 GAOMGGD89-58 Analyais of OMB's Cost and Benefit Beports
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and benefits of the Clean Air Act. They also said that OMB should have
dmemmuopmvxdemcommmdnﬂmﬂord\erdormotelindmﬁwof
federal rules, and “provid where the costs
mmemmmmmmmmw

Page 84 GAO/GGD-99-55 Asnlyels of OMB's Coet and Beneflt Repects
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Biographical Information of Regulatory

Experts

Robert W. Crandall

Selected Publications

Robert W. Crandall is a senior fellow in the Economic Studies Program at
the Brookings Institution, Washington, D.C., where he has worked since
1978. He is 2 former deputy director of the Council on Wage and Price
Stability during the Ford and Carter administrations, and a former faculty

ber at the M: h Institute of Technology, the University of
Maryland, and George Washington University. He alao has heen a
consultant to the Environmental Protection Agency (EPA), the Antitrust
Division of the Federal Trade C i and the T 'y Dy
Hehuwﬂmwlddyhmﬁeld:umﬁwumobﬂemm
competitiveness, deregulation, 1 policy, regulation,
and telecommunications policy.

AnAzenda For Federal Regulatory Reform, with Chuistopher DeMuth,
Robert W. Hahn, Robert E. Litan, Pietro S. Nivola, and Paul R. Partney
(Washin D.C.: Ameri Institute for Public Policy
Raeud\mdﬂnmkmmm

meownﬂwawpedn,TedKed«ax\d
1986).

“What Ever Happened to Deregulation?” in David Bosz (ed.) Assessing the

Indymwiﬂumy Blg(cawetfor}hﬂmhm Geozgelhson
University, 1097).

Robert W. Hahn

Selected Publications

Robert W. Hahn is din of the A (AEI)-
Bmmmc@umrwsuﬂu Washmam.nc.}bhaho
sid holar st AET and a Harvard University.
Heahomednnuﬂormﬂmmbudmhulduﬂcomdld
Economic Advisers for 2 years and has served as s consultant to
government and industry on a variety of issues invalving regulstion and
mmmmm&mmamm

loped and developt ies and the design of new institutions for
mmmmm\.

“The Costs and Benefits of Regulation: Review and Synthesis,” with John
A. Hird, Yale Journal on Regulation (Vol. 8, No.1 (Winter 1991)).

Improving Regulatory Accountability, with Robert E, Litan, (Washington,
D.C.: AEI and the Brookings Institution, 1097).

Page &5 ‘GAG/GGD-99-59 Analysis of OMB'y Cost and Bonefit Reperts
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Rinks, Costs, and Lives Saved: Getling Better Regulis from Regulation
(ed.), (Washington, D.C.: Oxford University Prees and AEI Press, 1896).

ent's Numbers” in Revising
ve, (AEI-Brookings Institution,

“Pelicy Watch: Goverranent Analysis of the Benefits and Costs of
Regulation,” Joumnal of Economic Perspectives (VoL 12, No. 4 (Fall 1968)).

Thomas D. Hopkins

Selected Publications

Thomas D. Msmmamwd&mmm
J. Gosnell Profe of E ics at the Rochy
'l\ldmdogylnmm Hnnlbmmmhwfwm(hmch

- the Study of A W, University, St. Louis, MO.

From 1976 to 1084, he served on the staff of the Council on Wage and Price
Stability and as Deputy Administrator of the Office of Information and
Wmmmmammwwmmw
‘work includes a series of policy praj for the O;

Economic Cooperation and Devdomumt}wmm:yh\tomaﬂon
Service Center, and the Small Business Administration.

“Regulatory Costs in Profile,” Policy Study 132 (St. Louis: Washinglon
University, Center for the Study of American Business, Aug. 1996).

mmmwmmaw
Regulations,” Buainess & the Contemworary World (Vol. IX, No. 4 (1997)).

“OMB's Regulatory Accounting Report Falls Short of the Mark,” Policy
Study 142, (5t. Louis: Washington University, Center for the Study of
American Business, Nov. 1987).

“Regulatory Costs in Profile,” Policy Sciencea (Vol. 31, No. 4 (Dec, 1898)).

Lester B. Lave

Selected Publications

Lester B. Lave is University Professor and the Higgins Professor of
Economics in the Graduate School of Industrial Administration and

Sateonens of Pincioiee, with Kemneth ] Ao Masrecn L Cooppen
George C. Eads, Robert W, Haln, Lester B. Lave, Roger G. Noil, Paul R

Page 80 $0 Analvels Co
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Portney, Milton Russell, Richard Schmalensee, V. Kerry Smaith, and Robert
N. Btavins (Washington, D.C..AEL, 1006).

memmmmmmrmmw
&Mgn(wwﬂnmm,nc OxfordUniversityPruaandAm}’nm,

Robert E. Litan

Selected Publications

Robert E. Litan is the codi of the AET-Brookings Joint Center for
Studies and serves as director of Economic Studies Program
and Cabot Family Chair tn Economics at the Brookings Institution. He has
served as deputy assistant attorney general in the Antitrust Division of the
Department of Juetice, as Associate Director of the Office of Managemert
and Budget, and as a regulatory and legal staff specialist for the President’s
Council of Economic Advisors. He has also consulted for numerous
organizations, public and private, and testified as an expert withessin a
variety of legal #nd regulatory proceedings.

1, with William D, Nordhaus (New Haven, (i.:

epdabory Reform, with Robert W, Crandall,
ChnstophuDeMmh, Bobertw Hahn,hetms Nivols, and Panl R.

ortney (Washington, D.C.: Amexi Institute for Public Policy
Raeamhmdthe&oclmgsmmmlm_

Paul R. Portney

Selected Publications

Paul RPomreynspmddmtofRasomutorﬂlemm ‘Washington, D.C.
Hewas id and di ofits
Cenwrfmlbskumagemmmdluwtyofuemumunmmvidm
He also has been a visiting professor at the graduate school of public
wﬂq&ﬂnUmwdenBuﬂwmdxvﬁan
ty's Woodrow Wilson School. He previously served as

chiefecononﬂytnmecoundlo!&wbmmm’alwuymmehme
Office of the President, as a member of the Board on Enwvironmentsl
Studies and Toxicology of the NlﬂonalMchCmmdl, a.ndasa

member of the National Oceavic and A heric Ad 's Panel
on c:oxmmwwmmxmww he was amemberof the

i on EPA's Sci Advisory Board and was chairmian
o!'m:no-rdsa } F \cs Advisory C

*Economdcs and the Clean Air Act,” Journal of Econamic Perspectives
{Val. 4.(1990), pp. 173-181).

Page 67 GAO/GGD-99-88 Analysis of OMB' Cost anid Bunefi: Raports
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a = 1 nvironmerasl Health. and Safety Reguiafion: 4

i Kenneth J. Arrow, Maureen L. Cropper,
George C. Eads, Robert W, Hahn, Lester B. Lave, Roger G. Noll, Milton
Russell, Richard Schmalensee, V. Xerry Smith, and Robert N. Stavins
{(Washington, D.G.: AEI, 1096).

Murray Weidenbaum

Selected Publications

Murray Wi is the Mallinckrodt Distinguished Us

Professor and Chainman of the Center for the Study of American Business
at Washington University in St, Louis, MO, Before joining Washington
University, he served as Corporate Economist at the Boeing Compary. He
was Assistant Secretary of the Treasury for Ecanomic Policy during the
Nixon administration. In 1980, he chaired the Task Force on Regulatory

*Regulatary Process Reform,” Regylation (Winter 1997).

A New Approach to Regujatory Reform (St. Louis: Weashington University,
Center for the Study of American Business, 1888).
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Rules Meeting Specific Statutory
Requirements for OMB's 1997 Report

Section 645(a) of the Treasury, Postal Services and General Government
Appropriations Act for fiscal year 1997 required the Office of Management
and Budget (OMB) to estimate the costs and benefits of each rule “that is
likely to have a gross annuat effect on the economy of $100,000,000 or
morelnlncreasedcosts irmreporttoCom In its Septerber 30, 1997,
report, OMB interp! broadly to include all final rules
prom\.llgmedbyanexecuuvebrmdn agency and reviewed by OMB's Office
of Information and Regulatory Affairs (OIRA) between April 1, 1996, and
March 81, 1997, that met any of the following:

Rules designated as “economically significant” under section 3(f)(1) of
Executive Order 12866,

Rules designated as “mjor' under 5 U.S.C. 804(2); and

Rules desi d as the threshold under title I of the Unfunded
Mandates Reform Act 2 U.S.C. 1531-1538).

" A rule could meet one or more of these criteria and not have a gross

annual effect on the economy of $100 million or more in increased costs.
For example, a rule may be economically significant because it has a $100
million beneficial effect on the ,orb ithas rial effect
on a sector of the economy, the environment, or state or local
governments.

Table 1111 lists the 20 rules that OIRA reviewed during the 1-year time
frame that we determined had met the specific requirements of the
statute—i.e., rules that the agencies believed were likely to have a gross
annual eﬁectonmeeoonomyofsmomnmnh\h\creucdcosu Ten of the
rules were “social” lations (which includ 1, health and
safety rules) and 10 were “transfer” rules (which involve payments from
one group to another that redistribute wealth).

Two of these rules were not included in OMB's 1997 report to Congress but
met OMB's criteria for inclusion in its report: (1) the Department of
Veterans Affairs’ rule on disability compensation and (2) EPA's rule on
control of air pollution for new gascline spark-ignition marine engines.

Page 68 GAG/GGD-0558 Anslyais of OMB’s Cost and Beuefit Reperts
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Appendix IG
Rules Meating Spacific Statutsry Requirements for OME's 1997 Report

Table HL1: Rulas Likely fo Have Gross: m.r
Impact On Economy of $100 Million in MW'
Costs pile_ or

increasad
nies

Page 70

Ruk ml eer) {nitlio:
70

quM"):'l meam—img?on;

Hazard Analysis and
Crition! Congrol Point

Department %%Mm $760 50,000-311,000

of Health and uns.hmdgl's:hnbn

Fuat Addiives:
Certification Standuards for
Deposit Control Gasoline
Additives
i Program, T 0G0
Nitrogen Oxides Emission
Faduction P

Vehicie
Fadecal Tout Procadure
Favisions
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Appendix Il
Rulse Meating Specifie Statutory Requirements for OMB's 1957 Report

Yiansler  Depadiment  Food Samg Program:
nies®  of Agi Cartfication Provist

F of
the Mickey Lelang
g’:!dhood Hunger Faliet

$7-%207

Food Stamp Progmm;
Child Deduction

§125§145

Hospitals; Federal Fiscal
Your 1996

1,105

Tndbvickeat Market Homit:
insurance 3

In the Inchvidual Market;
State Algmative
Machanisms t Federal
Rules

licare o
Physician Fea Schedule
Update for Calendar Year
1997 and Physician

increase for Federal Fiscal
Yoqx' 1897

icare Program;
Inpatient Hospital
Deductible and Hospital
and Exlended Care
Services Coinsurance

5510

Oepartroent  Compensation for

of Vsterans  Disablity Resuting From

Atfairs Hospitatization, Treatment,
Examination, or Vocational
Rehabflitdion

$1065-$504.3

Departmaris  bioam Ruies for Hoalth
of Heatth and  Insurance Portability for
Human Group Heakth Plans

the Treasury
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Rules Meeting Specific Statutory
Requirements for OMB's 1998 Report

Section 625(a) of the T¥ and G J G
Aatmﬂswywmmmwesﬂmmmmmdbmuot
each rule “that is likely to have a groas annual effect on the sconomy of
ﬂwmowowmnhmwmu'm;mmwmmmm
February 5, 1999, report, OMB preted this
n\dudemﬁnﬂnnupmnmmudbylnmcmvebrmd\ugmcymd
reviewed by OIRA between April 1, 1997, and March 81, 1998, that met any
of the following:

Rules designated as “econgmically sigrificant” undex section 3(f)(1) of
Executive Order 12866;

Rulesdedgmmdu“mqjm under § U.S.C. 804(2); and

Rules desi d as the threshold under title I of the Unfunded
Mandates Reform Act (2 U.S.C. 1531-1538).

A rule could meet one or more of these criteria and not have a gross
annual effect on the economy of $100 million or more in increased costs.
For example, a rule may be ically significant b it has a $100
million beneficial effect on the orb it has rial effect
on a sector of the economy, the environment, or state or local
governments.

Table IV.1 lists the 22 rules that OIRA reviewed during the 1-yesr ttime
frame that we determined had met the specific requirements of the
statute—i.e., rules that the agencies believed were likely to have a gross
mml:ﬂeetmﬂweeumoﬂlOﬂmﬂmh\wwnm
of the rules were “social® lations (which includ l, health
wmm)mmmwm(mmmm
from one group to another that redistribute wealth).
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Appendix IV
Rules Mosting Specific Statwtory Requirements for OMB's 1958 Report

Table IV.1: Rules Likely to Have Gross
Etfect on the Economy of $100 Milion In
Costs

increased

Page 74

Department Benafits

or age Rute n miltions) {in miilons
artment Environmental incentives $200

of Agriculturs  Program "

Department ergy Conse: rogram $700-§760

Human
Services
Department espiratory Protection $120 $600-52,700
ot Labor
Trerim Fiules for Mental Health 7773 Not
of Health and  Parity estimated
Human
Labor and
the Ti
ron Siandards for $80  $230-$900
P L andL
Agency
FPoliution from Highway
— 5 31080
Pulp and
o 120 {$870)-$1,100
Hazardous Alr Pollutants for
Category: Pulp and
P Production
 for §71.3148 Not
New and estimaied
Ermission Guidelines tor Existing
Sources:
Hospital/Medical/infectious
Wasis Incinerators
mm-ﬁﬂumﬁy $17.000 $71,000-
Standards for Particulate Matter $58,000
Natonal Amblet A Qually 34,500 $770.34,300
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Appendix IV
Knles Meeting Spacific Statutory Requirements for OMB's 3985 Report

aciitieg Not
Industry Sectom, Toxkc Chemical ostimated
Reisase Reporting, munity
Right-to-Know
Yransfer Department Aduft Care Food 7-3876
nies’ of A rogram: g g ol

of Parsonal Care
and Human  WMedicars Progrant, Changes © $E500
Services the Inpatient P! h

Payment S and Fiscal

Year 1998

re m; Foe $160-3780
Schedls for ngar Yenr
1998; Paymant Policias and

icare Program; Lirrwt on the $o1s114

Valuation of & Depreciable Asset
Racogrized as an Aliowancs jor
ation and interest After

%0' Ownership
icare Pragram: duie of $570
Limits on Home Health Agency
Cosats Per Visit for Cost
Reporting Periods Beginning on
or atter October 1, 1987
Wedicad Frogram: State $200-$400
Allotment fur Payment of
Madicans Pact B Premiums for
Cualitying indiMduals: Federal
Fiscal Year 1998
Dapanymm ‘Affidavit of Suppont on Behall of  $301-§1,701

Justice Immigrants
‘WK STuARZEd CoRtE o HiE ne It 168 Than B 00 mAGon, mmhwm
costs wnmmmmmmmmwm-ﬂu«mudmm

*Although the sreruakized coxts for this rufs are less than $100 milion, acxonding to the agancy there
;mlmmayunmuwmudmvmumqwﬂooﬁ\m mmxm this rue

“Acording to OMB, transfer ruies are peymaers from one Jroud 1o another that redisrituie waalth
, OME sald, $here s N0 real cost i society 85 3 whola; 1he “benefits® of the rules a7 soual
bhm
'rhownmlunmbwuwﬂmw- The total cost assoclated with
rendments At Pouny arp §1.7! leonumm) momm
associsted with will ot be

Socrce: Reguiatory information Service Ceniwe ang Fadery Registor,
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Major Contributors to This Report

General Government
Division

Curtis W. Copeland, Assistant Director, Federal Management and
Worldorce Issues

Steven G. Lozano, Evalustor-In-Charge

Joseph L. Santiago, Senior Evaluator

Office of the Chief
Economist

Joseph D. Kile, Assistant Director

Office of the General
Counsel

Alan K. Belkin, Assistant General Counsel
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Executive Summary

No. 1274

April 20, 1999

REGULATORY RIGHT TO KNOW: TRACKING THE
CosTs AND BENEFITS OF FEDERAL REGULATION

ANGELA ANTONELLI

Since fiscal year (FY) 1997, Congress has
required the White House’s Office of Management
and Budget (OMB) to report éach year on the cosis
and benefits of federal regulation as a condition of
1ts annual appropriations. Because of the contnbu-
tons these reports have made to understanding
the effects of federal regulation, bipartisan support
in Congress now exists for making this report pro-
cess permanent and for strengthening it. Toward
that erd, on January 19, 1999, Senators Fred
Thompson (R-TN) and John Breaux (D-LA) intro-
duced the Regulatory Right to Know Act of 1999,
S. 59. And, on March 11, 1999, Representatives
Tom Bliley (R-VA), David McIntosh (R-IN), Gary
Condit (D-CA), Charles Stenholm (D~TX), and 13
other Republicans and 14 other Democrats intro-
duced a companion bill, H.R. 1074.

These legislative proposals reflect Congresss
commitment to supporting the “publics right to
know about the costs and benefits of federal
regulatory programs.” Unfortunately, federal regu-
lators have been doing a woefully inadequate job
of providing the public with useful information
about the scope, scale, and impact of federal regu-
latory activity. Indeed, the size and frenetic pace
at which the federal government produces new
regulations strongly suggests the need for account-
ability and corumon sense. In FY 1998, some 53

federal deparuments and
agencies—and 126,146
federal employees—spent
approximately $17 billion
In writing and enforcing
federal regulations.

Produced by
The Thomas A. Roe [nstitute
for Economic Policy Studles

Published by
The Herttage Foundation
y N 214 Massachusetts Ave, N.E.
As Table 1 summarizes, Washington, D.C.

the U.S. General Account-

20002-4999
ing Office reports that, (202} 546-4400
between April 1, 1996, hitp.//www.herftage.org

and March 31, 1999,
federal regulatory agencies
issued more than 12,925
final rules and sent them to
Congress for review. Of
these, 188 were major final
rules that each carried an
estimated annual cost 1o
the economy of more than
$100 million, for a total of at least $18.8 billion in
new regulatory taxes in the past three years. And
this does not even account for the costs of the
remaining 12,737 final rules.

The Regulatory Right to Know Act of 1999
builds on Section 625 of the Treasury and General
Government Appropriations Act of 1998 (PL.
105-61), which directs the OMB to prepare a
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regulatory accounting report. Similar R Taer S BN
reporting requirements also were in the {
193?}1 and 1997 0;“ =%Pmpﬁ§°“;;=“: ‘ Major Rules Sent to Congress
and these reports have been delivered to ; &M
Congress. The most recent—the OMB5 April 1, 199 arch 31,1999
a o .
;C:rl;j;q; uw;eg]‘)cn was published on Fiscal Year Major Minor Total
R ) 1996 35 2024 2059

"Yhe R:sulatory Right to Know Act also | 1997 59 3873 3932
builds on important lessons learned from 1998 70 4666 4736
the OMB5 two annual reports to Congress. 19992 24 2174 2,198
The act would requite the OMBE 1o report
not only aggregate estimates of costs and Total 188 12737 12,925
benefits, but also the costs and benefits of
individual rules because, as the OMB itself | ™= "rm“ %T&?ﬁ ;:qu 201796 G0 ddnex
notes, the “substance is in the dezails, not 2 Figures are from October |, 1998, to March 31, 1999.
in the toal™; it is more useful to assess Source: GAQ, Smadl Busivess Reguiatory Enforcement Faimess Act Rules Report

whether individual reguiatory actions in
and of themselves generate more benefits than
costs. In addition, because agencies lack consis-
tency in their benefit-cost methods of analysis and
tend to overestimate benefits and underestimate
costs, the OMB would be required to develop
methods 10 standardize measures of costs and ben-
efits, and the OMBS regulalory accounting state-
ment would be subject to both peer review and
public comment to make it more difficult for
either the agencies or the OMB to engage in vast
overstatements of benefits or underestimates of
costs. Finally, the act would require the OMB to
provide recommendations for the reform of regu-
latory programs.

The two OMB reports already sent to Congress
demonstrate that such accounting not only is
possible, but also has the potendal to become an
extremely useful acceuntability tool to help Mem-
bers of Congress to ensure that regulatory invest-
ments maximize benefits while minimizing costs
and achieve the greatest levels of protection for the
money spent. The need for this approach is high-
lighted in 2 1996 study by the Harvard Center for
Risk Analysis, which concluded that, if regulatory
agencies wargeted their efforts more efficieruly and

rezllocated their resources to solve the most ser-
ous problems first, as many as 60,000 more Lves a
year could be saved.

Americans have as much right to engage in dia-
logue over regulatory priorities and spending as
they have to debate federal budget pricrities and
spending. The country’s governors, mayors, and
city and county officials as well as farmers and
small businesses all strongly believe they have 2
tight to more and better information to help them
to participate more effectively in the process of
making regulatory policy. Yet, today, unchecked,
unaccountable federal regulators have little incen-
tive to provide information that helps to facilitate
such a debate. The Regulatory Right to Know Act
of 1999 would begin to bring the hidden costs,
benefits, and other less-than-obvious effects of fed-
eral regulation into the sunlight so that Congress
and the public could assess their effectiveness
more accurately and inspire regulators io make
more sensible policy choices.

——Angela Antonelli is Director of The Thomas A.

Roe Institute for Economic Policy Studies et The
Heritage Foundation.

NOTE:
the passage of any bifl before Congress.

written heve s 1o be construed as necessarily refiecting @ views of The HerRage Foundition or a3 an affempt 1o aid o hinder
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REGULATORY RIGHT TO KNOW: TRACKING THE
CosTts AND BENEFITS OF FEDERAL REGULATION

ANGELA ANTONELL!

Since fiscal year (FY) 1997, Congress has
required the White House's Office of Management
and Budget (OMB) to report each year on the costs
and benefits of federal regulation as a condition of
its annual aparopriatons. Because of the conmbu-
tions these reports have made to understanding
the effects of federal regulation, bipartisan support
in Congress now exists for making this report pro-
cess permanent and for strengthening it. Toward
that end, on January 19, 1999, Senators Fred
Thompson {R-TN) and John Breaux (D—J_A) inro-
duced the Regulatory Right to Know Act of 1999,
5. 59. And, on March 11, 1999, Representatives
Tom Bliley (R~VA), David McIntosh (R~IN), Gary
Condit (D-CA), Charies Stenholm (D-TX), and 13
other Republicans and 14 other Democrats mtro-
duced & companion bill, HR. 1074.

These legislative proposals ref.ect Congresss
comumiunent to supporting the “publics right to

know about the costs and
benefits of federal regula-
tory progrars.” Unfort-
nately, federal regulators
have beea doing a woefully
inadequzte job of provid-
ing the public with useful
information about the
scope, scale, and impact of
federal regulatory activity.
S.59 and HR 1074 wonld
empower the public with
such informarion so that
they can hold regulators
accountable for what they
are doing end demand that
they do a betzer job—
including irproving
efforts 10 protect public

Produced by
The Thomas A. Roe institute
for Economic Policy Studies

published by
The Heritage Foundation
214 Massachusetts Ave, NE
Washingtan, D.C.
200024399
{202) 546-4400
hritp/raraw.heritage org

1. This paper is adapted from the ‘ollowing works by the author: Sutement of Angeta Antanelli be‘ore the House Committer

or: Gr Refuumn, Suk cu Naticxal

e Growth, Natarsl Resources and Regulstory Affairs, on the

Rzg\nluory Right 10 Know Act of 1999, 106ch Cong., 15t Sess., March 24, 1999; Letter to John E Marrall 'L, Branch Chief.

y Affairs, Office of Management and Budget. October 8, 1998, and,

Office of Infc and &
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2. ollhc tle David Mclatosh, Chairman, Sub ittee on Naticnal
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217+ | hidden cosis, benefits, and other less-tnan-

Major Rules Sent to Congress
April 1, 1996-March 31, 1999

obvious effecis of federal regulations into
the sunlight so that Congress and the pub-
lic could judge their effectiveness more
effectively and hold regulators accountatle
for making more sensible policy choices.

fiscal Year Major Minor Total
1996’ 35 2024 2055} WHY REGULATORY RIGHT TO
1957 4 3873 3932 | KNOW IS IMPORTANT
‘ 1998 70 4666 4735
i 19992 24 2174 2198 The Regulatory Right to Know Act rep-
Total 188 12737 12525 resents an irmoortan: way w1 which Con-

i
4 koep records por to Apr 1. 1996
i 2 Fgures are from Oxtober |, 398, to March 31. 999,

]
|
i Source: GAO. Smat Business Requiatary Enforcement Faimess Act Ruies Report

Note: 1 Fgures are Fom Apes | 1996, 10 September 30, 1996, GAC aig ~at

gress, policymakers, and the public can
better understanc the magnitude and
impact of federal regulatory programs.
Empewered with such information, Mem-
bers of Congress, state and local officials,

health, safety, and the environment. The need for
this approach is highlighted :n a recently pub-
lished Harvard Center for Risk Analysis study,
which concludes that, il regulatory agencies tar-
geted their efforts more efficiently and reallocated
their resources to solve the most serious problems
first, as many as 60,000 more lives a year could be
saved

Americans have as much nght to engage in dia-
logue over regulatory priorities and spending as
they have to debate federal budget priorities und
spending. The country’s governors, mayors, and
city and county officials as well as' farmers and
small businesses all strongly believe they have a
right to more and better information to help them
to participate more effectively in the process of
making regulatory policy.? Yet, today, unchecked,
unaccountable federal regulators have little
incentive to provide information that helps to
facilitate such a debate. The Regulatory Right
to Know Act of 1999 would begin to bring the

and many others would be better equipped
to participate in setting the country’s regulatory
priorities and making sute Amencans enjoyed the
highest levels of protection for dollars spent. Zvery
dollar spent on ineffective, unnecessary, or dupli-
cetive regulation is one less dollar that the states,
communirties, and families have available for other
fmpottant priorities, such as health care, educa-
tion, or police and fire services

Indeed. the size and frenetic pace at which the
federal government produces new regulations
strongly suggests the need for accountability and
commeon sense. In FY 1998, some 53 federal
departments and agencies—and 126,145 federal
employees—spent approximately $17 bullion tn
writing ard enforcing federal regulations

As Table 1 summarizes, the U.S. General
Accounting Office (GAQ) reports that, between
April 1, 1996, and March 31, 1999, federal regula-
tory agencies issued more than 12,925 final rules

3. Tammy O. Tengs and John D. Graham, “The Opportunity Costs of Haphazard Societal Investments in Life-Saving,” in Rob-
ext W. Hahn, ed., Risks, Costs and Lives Saved: Getting Better Results from Regulation (New York, N.Y.: Oxford University

Press, 1996). .

4. Sce letters of support for the Reguatory Rightt to Know Act of 1999 to the Honorwble Tom Bliley from the National Gover-
nots' Associacion, the Natiooal Conference of Staze Legistatures, the Council of State Governments, the U.S. Conference of
Mayors, the Nationa! League of Cities, the Naions! Association of Counties, the Internazional City/County Management
Associaton, Allinace USA, Amencan Farm Bureau Federation, the Business Roundtable. the National Association of
Manulacturers, the National Federation of Independent Business, the Smalt Business Survival Committee, and the U.S.

Chamber of Commerce

NCTE: Nothing written have is to be construed 15 nocossarily rolocticg thd views of The Herllage Fourdation ur 83 an atiempi o sid or hinder

the passage 6 any bill bedore Congress.
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and sent'themn to Congress {or review. Of these,
188 were major final rules that each carried an
estimated annual cost to the economy of more
than $100 million, for a total of at least $18.8 bil-
lion in new regulatory taxes in the past three years.
And this does not even accourt for the costs of the
remaimng 12,737 final rules.

If gevernment truly is accountable to the peo-
ple, then people would be entirely reasonable in
expecting some accounting for the impact of thou-
sands of rules on individuals, consumers, and
businesses—and on the economy more generally
Today, many of the costs o regulation remain hid-
den from public scrutiny. In its 1997 and 1998
reports to Congress on the costs and benefits of
regulation, the OMB concluded that the regula-
tions cost approximately $300 billion per year.
Other estimates place the direct costs of compli-
ance with regulations at more than $700 billion
annually.” Regardiess of which estimate is more
accurate, the reality is that regulations do impose
costs, and that these costs are not msignificant
Indeed, put in some context, the cos:s of regula-
tion could be equal to one-half of the federal
annual direct taxes collected by the government,
or in a range of $3,000 w $7,000 per household
annually.

Although Congress has taken some modest
steps toward demanding accountability and com-
mon sense from federal regulators, such as the
Unfunded Mandates Reform Act (UMRA) of 1995
(PL. 104—4) and the Small Business Regulatory
Enforcement Faimess Act (SBREFA) of 1996
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(PL. 104-121), it must take many more.® These
two statutes fall short because they do not provide
the public with much-needed information and
analysis about the impact of regulations or regula-
tory programs that could be used, in effect, to hold
regulators accountable for their decisions. A Janu-
ary 1999 GAQ report reminds Congress taat it
cznnot escape sorne blame for creating the burden
and complexities of the current system 9 Congress
must take steps to give itself the tools it needs to
create a more responsive, better-managed govern-
ment. The Regulatory Right to Know Act’s regula-
tory accounting system would begin to provide
that information and analysis on the impact of reg-
uladons—whether it be proposals for new regula-
tions or eliminating or modifying existing
regulations—that would help Congress and fur-
ther empower the public to debate and decide the
best allocation of national resources. A more
informed, demeocratic process would enable the
federal government to devote more, not fewer,
resources to the types of policies that would save
mare lives, improve the quality of life and of the
environment for all Americans, and allow all
Americans to be more prosperous.

BUILDING ON LESSONS LEARNED FROM
OMB REPORTS

The Regulatory Right to Know Act of 1999
builds on Section 625 of the Treasury and General
Government Appropriations Act of 1998 (PL.
105-61), which directs the OMB to prepare a
regulatory accounting report. 10 Gimilar reporting
requirements also were in the 1996 and 1997

5. See Melinds Warzen and William F. Lauber, Regulatory Changes and Trends: An Analysis of the 1993 Federal Budget.”
Center for the Study of American Business Regulatory Budget Report No. 21, November 1598,

6. See Office of Management and Budget, Office of Informstion and Regulatory Affairs, Report to Congress on the Costs and Ben-
efits of Federnl Regulation, 1998, and Report to Congress on the Costs and Beneflis of Federal Regulation, September 30, 1997.

7. See Thomas Hepkins, “Regulatory Costs in Profile,” Palicy Sciences, Vol. 31, No. 4 (December 1998), pp. 301-320.

. For background on these stawutes, see Angela A ki, - L D ding A bikty and Common Sense,” in
Stuart M. Butler, Ph.D_, and Kim R Holmes, Ph.D., eds., Issues 98 The Candidates Brizfing Book (Wash D.C: The
Heritage Foundation, 1998), *Promises UnfulBlied: Unfunded Mandates Reform Act of 1995.” Cato Institute Regulation
No. 2 {1996), and “Needed: Aggressive Impi of the Cong I Review Act,” Heritage Foundarion FY.L No.
131, February 19, 1997.

9. US. Genersl Accounting Office, “Regulstory Burden: Some Agencies' Claims R

Have Menit,” Janusry 1999, GAG/GGD-99-20.
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OMB appropriations laws, and these reports have
been delivered to Congress.'! The most recent—
the OMBY second annual report-—was published
on February 5, 199912

These OMB repors demonstrate that such
accounting not only is possible, but also has the
potential to become an extremely useful account-
ability tool 1o help Members of Congress to ensure
that regulatory invesiments maximize benefis
while mintmizing costs and achieve the greatest
levels of protection for the money spent.

As Members of Congress conternplate whether
10 make permanent the annual requirement that
the OMB track costs and benefits of federal regula-
uon, they should consider some of the imporant
lessons learned from the first two OMB reports,

Lesson #1: Aggregate costs and benefits of
rules are not nesrly as important as the
assessment of the costs and benefits of indi-
vidual rules. Although aggregate estimates
provide a general context for understanding
the impact of regulation, the OMB iiself notes
that the “substance is in the details, not in the
total, which means examining individual
regulations. Studies may suggest that, in the

April 20, 1999

aggregate, penefits outweigh costs but even
maore useful to the public and policymakers
are studies that also examine individual regu-
Tations and determine whether each regulatory
action in and of tiself generates more benefits
than cosis.

The CMBY 1998 aggregate cost and benefit
estimates differ significantly from its 1997 esti-
mates. The primary reason for the difference is
the OMBSs decision to include a report by the
Environmental Protection Agency (EPA) under
Section 118 of the Clean Air Act (the “Sectiont
812 repon”). Many public commenters have
expressed serious reservations about the
OMB's use of these estimates because of seri-
ous methodological deficiencies.1* The OM3,
10 its credit, actually does suggest that prob-
tems exist with the inclusion of the EPA esti-
mates in its 1998 report. For example, because
of the mclusion of the EP&s Section 812 Clean
Adr Act report, the OMB notes that the “mone-
tized benefit estimates associated with reduc-
ing exposure 1 fine particulate matter (PM)
account for 90 percent of the wotal estimated
benefits.™* This leads 1o two observations:
{1} ruch of the EPAS stated benefit of the

10. “For calendar year 2000, the Director of the Office of Management and Budget shall prepare and submit to Congress, with
she budger. (1) an estimaiz of the toral annual costs and benefits of Federal rules and paperwork to the extent feasible (A)
in the aggregate. (B) by agency and agency program; and (C) by major rule; (2) an analysss of impacts of Federal regulation
on State, local and inibal government, small business, wages, and economic growth: and (3) recommendations for reform.”

11, See Office of Maragement and Budget, Report to Congress on the Costs and Benefits of Federal Regulanion, 1998, and Report to
Congress on the Casts and Benefits of Federal Regulation, Seprember 30, 1997. In these repons, Congress directs the OMB to
provide *1) estimates of the total annual costs and benefits of federal regulatory programs, including qrantuative and non-
quantitative measuzes of regulatory costs and benefits; 2) estimates of the cosis and bemefits (including quanttative and
nonquantitanive measures) of esch rule that is likely 10 have 2 gross arnual effect on the economy of $100,000.000 ot more
wn incressed costs; 3) an assessxnent of the direce and sndirect impaces of Federa! rules on the privaie secter, State and local
government, and the Fedenl G ard 4} d from the Director and a description of significaru
public comments to reform or eliminate any Federsd regulatory program of program element that is mefliciens, ineffective,
or is 1ot a sound use of the Nation’s resources ”

12 See Office of Management and Budget, Report to Congress on the Costs and Benefits of Federal Regulation, 1998.

13. Office of Managemens and Budget, Keport to Congress on the Costs and Benefits of Federal Regulation, September 30, 1997,
p. 21

14. See Angels Amonelli, Letter 1o John E Morrall 11, October 8, 1998: Susan Dudley, “Comments on OMBs Draft Report 10
Congress on the Costs and Benefits of Federal Regularions.” Regulatory Studies Center, Mercarus Ceuter, George Mason
University; and Randy Lutier, "An Analysis of the Use of EPAs Clean Aur Benefic Estimares in OMBS Draft Report on the
Costs and Benefits of Regulation,” American Enterprise nstitute and the Brookings Institution, Joint Centex for Regulatory
Studies, Comment No. $8-2 (October 1998).
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15,
16.
17.
18

Clean Air Act over the past 20 years (and of
regulatory activity overall) now is 1o be
derived only from its rulemaking on fine par-
tculate matter;'® and (2) by extension, many
of the other Clean Air Act regulations issued
over the past 20 years often had costs that far
exceeded their benefits. Even though it recog-
nizes problems with the EPAs estimates,
however, the OMB still incorporates those
estimates in its assessment.

The EPAs review of the costs and benefits
of the Clean Air Act between 1970 and 1990
would have greater credibility and value if it
examined individual regulations to determine
which regulatory actions had produced signifi-
cant benefits and which had been less success-
ful. For this reason, the findings of a study by
Rodert W. Hahn of the American Enterprise
Institute are much more useful to policymak-
ers than the EPAs Clean Air Act study. The
Hahn study, also used hy the OMB, reviews
106 regulations and, as the OMB notes,
concludes that

not all agency rules provided net
benefits. In fact, less than half of all final
tules provided benefits greater than
costs..a few rules provided most of the
net benefits. !’

What the Right to Know Act Would Do.
As Professor Thomas Hopkins observes in
recent congressional testimony, “if we want to
continue shooting ourselves in the feet, collec-
tively, I think it only fair that we have a count
of the bullet holes."*® The Regulatory Right
to Know Act would require the CMB to report
not just the aggregate costs and tenefits of
rules, but also the costs and benefits of
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individual rules. This is precisely the type of
deuailed information that regutators and poli-
cymakers need as they strive 1o make better
decisions in the future.

Lesson #2: Regulators have incentives to

understate costs and overstate benefits. In
its second annual report the OMB includes
some retrospective cases studies. They high-
light the importance that agencies be held
accovntable for reevaluating individual regula-
tions and regulatory programs to determine
whether they achisve the benefits intended as
well as their cost. The OMB reports that, if
such agencies as the Occupational Salety and -
Health Administration and the National Hig%
way and Traffic Safety Administration were to
step back and look at how their regulaions are
being implemented, they could find that some
rules had not produced the benefits predicted
or that the agencies could have had signifi-
cantly underestimated or overestimated the
benefits and costs of rules,!? Indeed, one
should not find it surprising that when an
agency is interested in justifying a regulatory
action, overstated benefits and understated
cost estimates often are the result. Congress
should expect agencies routinely to undertake
such retrospective studies and use their find-
ings in future decision-makings, including
whether it is necessary to reform or eliminate
any existing programs.

‘What the Right to Know Act Would Do.
By requiring aggregate estimates of costs and
benefits, as well as estimates for individual
rules, the proposed Regulatory Right to Know
Act would require, by necessity, the OMB to
consider and incorporate data from any retro-
spective studies done by agencies or any other

Office of Management and Budget, Report to Congress on the Costs and Benefits of Federal Regulation, 1998, p. 29.
See Angela Antonelli, *Can No One Stop the EPA?” Heritage Foundation Backgrounder No. 1129, July 8, 1997.
Office of Management and Badget, Report to Congress on the Costs and Benefits of Federal Regulation, 1998, p. 25.

See swement of Thomas D. Hopkins, Rochester Institute of Teck i i
on G Reform, U.S. House of Represenmtives,

on National E

logy, before the Sub

Growth, Natural R md i
106th Cong., 15t Sess., March 24, 1999.

y Affeixs, C

19. 5ee Office of Management and Budget, Report 1o Congress on the Costs and Berefits of Federal Regulation, 1998, pp. 35-43.
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credible source. Congress could strengthen
this requirement by making sure that the OMB
specifically summarizes in its report each ret-
rospective study it uses, as it did in its 1998
report.

Lesson #3: Independent regulatory agencies

20.

21

22,

issue rules that have costs (and benefits)
that should be counted. In response to pub-
lic comment, the OMB expanded the scope of
economically significant rules, including, for
example, rules sent to Congress as required by
the Congressional Review Act. In doing so, the
OMB acknowledged that independent regula-
tory agencies whose rules the OMB does not
review under Executive Order No. 12866,
such as the Federal Communications Commis-
sion and the Securities and Exchange Com-
mission, also issue major rules. During 1997,
approximately one-third of the major rules
issued had come from these two agencies
alone. 20

When it comes to providing the public
with information about their reguiatory activi-
ties, the independent regulatory agencies and
the OMB appear (o interpret “independent” as
“without need to be held accountabie.” Unfor-
tunately, the OMB does not include the bene-
fits or costs of these agencies’ rules in
aggregate totals or provide any estimates of
economic impact in the absence of such esti-
mates from the agencies. The purpose of the
OMB’s report on the benefits and costs of regu-
lation is to address both the aggregate and
individual benefits and costs of all federal reg-
ulations. To the extent that many independent
agencies fail to do benefit-cost analyses, the
OMB should develop its own estimates. It
should not continue to ignore the economic
impact of such rules—as it did in its second
annual report with the statement,
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April 20, 1999

Since we have used a critenion of using
only agency or academic peer reviewed
estimates, we conclude that the 41 GAO
reports contain no information useful
for estimating the aggregate costs and
benefits of regulation. 2}

if the OMB continues to refuse to provide the
analysis, Congress should make sure that inde-
pendent agencies develop capabilities to evalu-
ate the costs and benefits of their rules
systematically before imposing them on an
unsuspecting public.

What the Right to Know Act Would Do.
The Regulatory Right 1o Know Act would not
exempt the regulations of independent agen-
cies from regulatory accounting or account-
ability. The proposal would do nothing,
however, to change the fact that regulations
issued by independent regulatory agencies are
not subject to review by the OMB and thus the
agencies make little or no effort to estimate
their benefits and costs. Undil independent
YCEU}Z[OT‘" agencies are EXPeC(&d Lo estimate
the costs and benefits of their rules, or until
the OMB offers its own estimates, little addi-
tional useful information about the costs of
rules from independent agencies can or should
be expected

Lesson #4: Agencies lack consistency in their

benefit-cost methods of analysis. Although it
1s true that it is no easy task to estimate the
impact of regulations on society and the econ-
omy, the OMB acknowledges that the estima-
tion challenges it faces reflect the huge
inconsistencies in methods used by the vari-
ous federal agencies in benefit-cost analysis.
A May 1998 GAOQ report confirms this wide
variation in agency economic analyses 2

The continuing inconsistency in benefit-

Angela Antonelli, "Two Years and 8,600 Rules: Why Congress Needs an Office of Regulatory Analysis,” Heritage Founda-

tion Backgrounder No. 1192, June 26, 1998

Office of Managerent and Budget, Report to Congress on the Costs and Benefits of Federal Regulation, 1998, p. 62.
See U.S. General Accounting Office, Regulatory Reform: Agencies Could Improve Development, Documentahion and Clarity of

Regulatory Economic Analyses, GAO/RCED-98-142, May 1998.
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cost methods reflects the fact that neither the
President nor Congress has demanded bewer
from the agencies. If the OMBs current “Best
Practices” guidelines for benefit-cost analysis?>
were enforced, many of the problems in esti-
mating benefits and costs would have been
mitigated long ago. There is no reason that
agencies cannot follow one set of guidelines.
Cemgress’s efforts w promote accountability
should do nothing 10 interfere with efforts to
promote greater, more consisient use of these
guidelines.

‘What the Righ: to Know Act Would Do.
The Reguiatory Right 10 Know Act would help
t0 move agencies toward the standardization
of their benefit-cost data by requiring that the

OMB, in consultation with the Council of Eco-

nomic Advisers, issue guidelines to standard-
1ze measures of costs and benefits.

Lessons #5: Because regulators and even the
OMB have self-interest, independent
Teviews are essential. Because the OMB
maintains 2 centralized regulatory review
funcrion and regulatory experts, it made sense
for Congress to ask the OMS 1o track the ben-
efits and costs of regulation across the govern-
ment. In assigning this reporting power to the
OMB, however, Congress also reasonably
expected to see some of the OMB%s own exper-
ase 10 the repor, providing its own indepen-
dent, professional judgment about the
consistency, quality, and validity of agency
benefit and cost estimates.

In jts 1998 report, the OMB does a better
ob by conducting 1ts own review of agency
economic analyses for niles issued between
April 1995 and March 1998, Nevertheless, in
many cases, the OMB fails to critique or offer
its own estimates (and/or incorporate any
third-party studies) of the direct or indirect
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impact of rules, such as the EPAs Clean Air Act
estimates or the lack of benefit estimates for
the EPAs Toxic Release Inventory rulemak-
ing.2* As part of the executive branch, the
OMB may not be able to offer a truly indepen-
dent review of agency analyses; thus, it is nec-
essary to ensure that any OMB report be
subject 1o outside independent reviews and
made available for public comment. Both the
comrents of independent reviewers and of
the public should be tharoughly summarized
and presented by the OMB in any final report
o Congress.

What the Right to Know Act Woald Do,
The proposals in the Regulatory Right 10 Know
Act would make sure that future regulatory
accounting siatements are subject 1 public
comment and peer review to make it consider~
ably more difficult for either the agencies or
the OMB (0 engage in the vast overstatement
of benefits or underestimation of costs.

Lesson #6; The OMB and regulators have =
responsibility to develop recommendations
for regulatory reform. In response o public
comments, the OMBS second annual report
includes recommendations for the reform of
certain regulstory programs, such as food

safe[g airbags, and drug labeling (see Appen-

dix). > Initially, the OMB took the position of

only including recommendations suggested 1o

it by the public, but many commentars found

this unacceptable. The only problem is that
the OMB and other regulatory agencies have
far more expertise and experience than aver-
age Americans in determining how effectively
regulatory programs are funcrioning. The

OMB and the other regulatory agencies must

take the responsibility 1o provide the public

with policy recommendations for public com-
ment. Congress also should derand that that

23, The OMB developed, through an interagency process, & document explaining “Best Practices,” which it issued on Jenuary
11, 1996. “Best Practices” sets the standard for hig] s i xmlys\s of lavi whc!hn in the form of 2 pro-
spective regulatory impact analysis of 2 proposed ora T ‘on of 2 regulatory program,

24. Office of Management and Budget, Report to Congress on the Costs and Benefits of Federal Regulation, 1998, Tabie §

25. See Office of Managemen: and Budgex, Report 1o Congress on the Costs and Bengfits of Federal Regulation, 1998, Chapter IV.
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OMB report not orily about efforts to reform or
eliminate regulatory programs or rules, but
also any initatives on the part of agencies 1o
expand or add new regulatory programs, and
provide the public with an opporunity 1o
comment on those proposals as well

“Wha: the Right to Know Act Would De
The Regulazory Right to Know Act weud
require the OMB 1o conlinuz w provice tec-
ommendations o reform ineffictent or ireffes
wrve regulatory programs or program tlements

Lesson #7: The OMBE and the regulators may

not present information to Congress and
the public in a way that will prove useful or
helpful Not surprisingly, just as self-inter-
ested agencies have incentives to understate
costs and oversiate benefits, they also Lavs
sncenives (o avoid accountability whenever
possibie. Thus, it should come as ne surprise
tha: the OMBS reports 1o Congress do n
present information in the maost easy
suanmer. For examdle. i1 1ts second annuai
report, the OMB makes no real effort 1o

Sammarize rei benefits (that s, do the math!
for mose of Hs aggregaie esiimaies o esil-
mates ¢! indindual rules;

Preseni a summary lable comparing trends
from year to year (that 15, does net vompare
1998 estimates with 1997 estimates of the
berefits and costs of regulation) and

Provide much, if any, economic context to
the either the benefits or the costs of regula-

don.

This last omission & perhaps the most gex-
ous flaw Forexample. when put in its prope”
context, such as relanve to gross domestic
product, the EPA 812 benefit estimates sug-
gest that the annual economic benefits of the
Clean A:r Act alone exceed the combined
econommic output of the U5, agriculiure,
forestry, fishing, and health care industries .
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To its credit, the OMB does point out in its
second annual final report that

the expected va'ue of the estimated
monetized benefit for 199015 $1.25
wrilhion per year. This estimate implies
that (e average citizen was wiiling to
pay over 25 percent of her persenal
wicome pes yeas 1o auam the monezed
benefus of the Clean Aur Act 26

Whezn put i this cortext, the reason is clear
that such estimates should be subject 1o moare

cnticat evaluauon

Congress must work to ensure that the
information provided by the OMB and agency
regulators be easiiy digestble and undarstand
able 1o the average Amencsn Regudat
ing as employres of the Amew
the Jrmsamental resmonsibiny tex ine

nneap'e have

ways 1wl
Househol
gave
alumaiely, i01s ;
nanonal prorites and spendiny
Le.

What the Right t
The Regulatory Right 1o Know Act proposals
would require the OME 10 determire the niet
benefits {or aggregate estimates and the esti-
mates of individual rules, and to present suct
mformation for previcus years HR 1074 g0
beyond $. 55, however, 1o make the presenta-
ton of the daw more similar to the way the
OMB aiready presents information i s
annical federal budget—imporong foar vears of
projected estimates of benef.ts and costs as
wel, as the LW0 prevIous years

5

CONCLUSION

Congress’s experience 1o sdate with the OMB%
reguiatory accouniing report shows thatwis au
extremely valuable tool for showing the way to
achieve longer-term regulatory improvements
Cangress must act now o make such zcccunting

26 See Office of Management and Budger, Report to Congress on the Costs and Benefits of Federal Regulanon. 1998, p 26
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reports, and the regulatory accountability that
comes with them, permanent.

The Regulatory Right to Know Act would take a
good step in this direction because it would (1)
build on the previous OMB accounting siatements;
{2) make such an accounting statement perma-
nent; (3) tie it to the federal budget so that federal
regulators take it seriously and know they would
be held accountable annually for their priorities
and spending; and, most important, (4) empower
the public with information to debate regulatory
priorities and spending mote effectively, just as
they debate federal budget priorities and spending
each year.

Bakriiier
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Congress should continue to build and improve
on this framework in the years to come. The pub-
lic stands only 0 benefit by improving the ability
of the federal regulatory system to determine the
effectiveness of its programs and to do a better job
establishing regulatory priorities—in order to
ensure America’s national resources are allocated
in ways that maximize public health and well-
being.

—Angela Antonelli is Director of The Thomas A.
Roe Institute for Economic Policy Studies at The
Heritage Foundation.
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APPENDIX:
REGULATORY REFORM RECOMMENDATIONS ENDORSED BY THE OMB'S 1998
REPORT TO CONGRESS

Section 625 of the Treasury and General Gov-
ernment Appropriations Act, 1998 (PL. 105-61),
directed the OMB to issue 2 second regulatory
accounting report that, ameng other things, would
mehude

recoramendations from the Directerand 2
descnption of significant public
coraments o reform or eliminate any
Federal regulatory program or program
elemert that 1s wefficient, inellective, cr is
not a sound use of the Nations resourees.

The following is 2 summary of the recommernda.

E cond report
1 Longress. Unless otherwise noted, the descnip-
ons are extracted directly froe Chapter [V of the
Teport

NEW INITIATIVES

Electricity Restructuring. The Clinton Admin-
istration has transmitted a bill ro Congress to
restructure the electricity indusiry Under electric-
1y fesinuctuning, competition would replace regu-
lavion as the primary mechanism for setting prices
tor generating electricity. Utilities would be
required to open wp their distribuiion and trans-
mission wires to all qualified sellers, The transmis-
sion and distribution of electricity would continue
10 be regulated, however, because they wouid
rernain under monopolies for the foresesable
futare; the system would be restructared, not
completely deregulated.

EXISTING PROGRAMS

Department of Agriculture, Food Safety and
inspection Service. To convert current “com-
mand-and-control” regulations goveming the pro-
duction of cooked beef products, wneured meat
patties, and certain pouliry products o perfor-
mance standards.

Department of Health and Human Services,
Food and Drug Administration, To make over-
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the-caunter drug labels more wnformative and
understandable to consumers.

Department of Housing and Urban Develop-
ment. To provide consumers with increased dis-
closure concerning mortgage brokers’ Runetion
and fees, and o clanify for mortgage brokers the
application of the Real Estate Settlement Proce-
dures Act 1o mertgage broker fees,

Department of the Interier. To delist or down-
list {reclassify from encangered to threatened}
where appropriate, approximately 40 species that
have been so idenufied, 1o ease the burden created
by the Endangered Soeaies Act

Department of Transportation, National
Highway Traffic and Safery Adminisiration. To
review and evalzate the actual benefs, costs, and
overall effectiveness of existing standards and reg-
ulations for wuproving the safety performance of
air pags {Standard 208), the dynamic side-impact
reguirernents {Standard 214}, and the reflective
marking on heavy truck (railers o enhance their
detectabihicy at night or under other conduions of
reduced visinlity (Standard 108)

Department of Labor, Occupational Sufety
and Health Administration. To revise and sim-
plify its injury and illness reporting and record-
keeping system in orcer Lo fmprove the quaiity
and uiility of the data and exempt smali businesses
w Jow-hazard industries

Department of Labor, Office of Federal Con-
tract Compliance Programs. To streamline, clar-
ify, and raduce the paperwork burden of
regulations that govern the nondiscrimination and
affirnative action obligations for federal contrac-
tors and subcontractors

Environmental Protection Agency, Office of
Solid Wastes and Emergency Response. To
exerapt low-risk wastes from the full managemen:
requirernents designed for high-risk hazardous
wasies
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Pension Benefit Guaranty Corporation. To
continue its proposal for a new simplified defined
benefit plan that removes some of the obstacles
that discourage small businesses from adopting

such plans and iook at ways to revitalize defined-

benefit systems for larger employers and their
workers

1
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Memorandum April 15,1999
0 : Hoaomble Fred Thompson, Chairman

Senate Commitiee oo Governmental Affairs
FROM 1 Morton Rosenberg

Specialist in American Public Law

American Law Division

SUBJECT . Substantiality of OMB Objections to Vesting Aothority ina Proposed -
Congressional OHfiee of Regulamry Analysis to Obtain Information From An
Agency During the Peadency of An Informal Rulemaking Proceeding

On April 22, 1999, your Committee will conduct hearings on a proposal to crzate a
Congressional Office of Regulatory Analys:s {CORA), an independent legislative branch
entity that would function as a screening body for the Congress to assist it in determining
which pajor or non-roajor agency rules may need special mn,gressnccai scrutiny and posstble
velo through existing legisiative mechanisms, Legislation proposing a similac screening
body was introduced in the Senate! and the House® in the 105% Cangress but did not receive
fivor consideration in either House,

Under those bills, the Director of CORA would be charged with analyzing agency
regulations, hoth major and non-major, and svaluating their potsntial costs and beacfits. In
developing such regulatory impact analyses the Dicector would be “authorized to secure
information, data, estirnates and statistics directty” from all Executive departments and
agencies, including the Qffice of Management and Budget (OMB) and independeat
regulatoty agencies. All such governmental eptities ars eqjoined to “promptly furnish the
Director any available matedials which the Direcror determines 1o be necessary in the
performance of” his statutory functions, “other than materfal the disclosure which would be

Y SexS. 1675, introduced by Senators Shelby and Bond. 144 Cong. Rec. § 1007 (daily ed
Feb. 25, 1998,

*  SesHR. 1704, introduced by Reps. Belly and Talens, 143 Cong. Rec. H 3201 (daity od.
May 22, 1997 Ihebﬂwasmmd:mdbybodnhcﬁmmfudmuynd%vmzk&ommd

Oversight Commitess and differsat were i by cach Committee. See H. Rept. No.
105-441, Parts 1 and 2 (105* Cong., 24 Sess.) (1998) Foe « description and discussion of the
differing versions, sec M R g, “C iooal Review of Agency Rolemaking: A Brief

Ovmwmd#.ssusmcnrmmeﬂ’ms_ CRSchonNo RL 30116, at 7-8 (March 31, 1999).
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a violation of law™ In commoenting on simitar provisions of HLR. 1704, the Director of
OMB concluded that the Administration would oppose the bill because these provisions
would have “potential negarive effects on the developrent of regulations by the Execative
branch.™

The OMB Director expressed the specific concern that the CORA's evaluative efforts
* might requir: information from an agency or OMB on rules that had not yet became final
under the Admmistrative Procedure Act (APA) (Le., “during the predecisional process when
a regulation is under agency stalf development™) which would disclose agency deliberations
and thereby “undermine the candid exchange of views within the Executive Branch, and
could porenrially jeopardize the careful rulemaking process long estallished thraugh the
Admuusmre Procedure Act over the past 50 years.” The OMB Dirtector characterized the
< legislasicn as an attempt ©© Inrude CORA into “the rulemaking process itself.” an
a.U.:ged de;xxnuze from the bistoric practice of Congress “in which it oversess Exccutive
branch regulatory decisions after those decisions are made in accordance with established
statatory administrative procedures.” {emphasis added).

You bave requested 3 critical analysis of the substantiality of OMB's objections. If is
copeluded, first, that the neither HLR. 1704, comroentad on by the OMB Director, nor S.
1675, appears to expressly comemplare CORA review of agency mules that have not yet
become final. However, assuming thar S. 1675 can be read to authorize the CORA to secure
agency infonnation during the peadency of a rulemaking proceeding, or thar futire proposals
will specifically authorize it, it is further concluded that Congress has the constitutional
anthority to provide the rwans of access to such inforrmation in support of its egislative and
aversight furictions.

Discussion

The OMB Diractor's concerns may be tested agamst the formidable array of legal and

historicel p dent that b Ci xpansive oversight and investigative purview.
NmSszommdmuemhhshmdmpponaMmdmmpumpower
in the C in hes ali of

ight

inforrmation that ena.ble itw canry out i Iegulwve funcuon. In the absence of a
coustervailing coustitational privilege or a self-imposed statutory restriction wpen its
authority, Cangress and ity committees have virtually pleaary power to cotpel information
needed to dischacge its legislative fanction froms executive agencies, private persons and
organization:, andwxfhmmnconmnt: the information so obtained may be mads
public. Initsdi t, Congress may delegate its information gathering authoriry to an
appropriate surrogate.

? SWSWOM‘J(d)(l)mdl(a)mmdﬁ)ors.lﬂs. The CORA would not bs vested
with subposan pawer under the

¢ Lerter o the H le Heory A from Franklin D. Raines, Director, OMB,
duted April 8, 1998,
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More particolarly, although thers is no express provision of the Constinition which
specifically aathorizes the Congress to conduct investigations and take testimony for the
purposes of performing its legitimate functions, aumerous decisions of the Supreme Court
have firmly established that the investigatory power of Congress is so esscakial 1o the
legislative fuaction as to be implicit in the general vesting of lagislative power in Congress.”
Thus, in £axland v. United States Servicemen’s Fund the Court explained that "[tJhe scope
of jts power of inquiry . . . is as peaetrating and far-reaching as the poteatial power to enact
and appropriate under the Constitution™ [n Watkins v. United States, the Court further
described the breadth of the power of inquiry: "The power of the Congress o conduct
investigations is inherent in the Iepisiative process. That power is broad, It encompasses
inquiries concerning the administaation of existing laws as well as proposed or possibly
needed statues.”” The Court went on  emphasize thar Congress' investigative power is at
its peak when the subject is alleged waste, fraud, abuse, or maladminiswation within 2
government deparoment.  The investigative power, it stated, “"comprehends probes into
departments of the Federal Government to expose corruption, inefficiency, or waste™!
"[The first Congresses”, it continued, beld “inquiries dealing with suspected corruption or
mismanagement of government officials™® and subsequently, in 2 series of decisions, "{t}he
Court recognized the danger to effective and honest conduct of the Government if the
legislative power to probe coruption in the Executive Branch were unduly bampered”.*®
Accordingly, the Court stated, it recogaizes "the power of the Congress to inquire into and
publicize corruption, maladministration, or inefficiencies in the agencies of Government”. "
Moreover, in a variety of investigative proceedings congressional committees have in
practice fleshed out in particular instances the wide range of access 10 informational marer
that is requirsd.'?

3 E.3., McGrain v Daugherty, 272 U8 135 (1927); Wakins v. United States, 354 10.8.178
(1957 Barenblatt v. United States, 360 U.S. Y05 (1959); Eastland v. United States Servicemen’s
Fund, 421 U L. 491 (1975); Nixon v. Administrator of General Services, 433 U.S. 425 (1977); see
also, United Stares v. A.T.T., 551 F.2d 384 (D.C. Cir. 1976) and 567 F.2d 1212 (D.C. Cir. 1977).

& 42.U.8.31504 0. 1S (quoting Barenblar, supra, 360 US. ar 111).
7 354US. ais?

YoM

* Mdawig2

© Id ot 194-95.
U fd ar200 833,

B Soxeg., “Couteapr of Congress Against Franklin L. Haney,” H. Rept. No. 105-792, 105*
Cong., 2d Sess. (1998) (xejecting claims of amomey-client privitege): "Proceedings Against John M.
Quinn, David Watldns, and Matthew Moore (Pursuant to Title 2, United States Code, Sections 192
and 154)", H Rept. No. 104-598, 104th Cong., 2d Sess. {1996)(rejecting ciairs of executive
privilege and ittorney and work produsce privilege); "Refusal of William H. Kensedy, T, To Produce
Notes Subposriaed By The Special Commitee to [avesdgate Whitewster Development Corpocation
aud Related Manters™, Sea, Rept No. [04-191, 104th Cong, Lst Sess. 9-19 (1995); (rejecting claim
of attomey-clisat privilege); "Proceedings Against Ralph Bernstein and Joseph Bernsieia™, H. Rept.
No. 95462, ¥5th Cong. 24 Sess. 13, 14 (1986) (rsjecting clalm of atorvey-ciient priviiege):
Hearings, "Luernational Uranium Conmol®, Before the Subcommitee on Oversight and
Investigations, House Comumittes b Interstate and Foregn Commeres, $5th Cong., 1st Sess, 60, 123
{1977). alsosecg Iy, Motton R berg, “Investigative Oversight  An Inyoduction to the

{continued...}
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Finally, Congress on occasion has found it necessary and appropdate to delegate
information grathering, investigative, and peporting functions to governmental entities outside
the body to assist it in performing its legistative functions. Under31 U.S.C. 716 (a) (1994),
for example, all agencics are directed tojprovide the Comptroller General any information
he “requires about the duties, powers, activities, organization, aod financial ransactions of
the agency. "Che Comptroller General may inspect an agency record 1o get the information.™
If such irfonination is not pravided wuhn & reascnable period the Comptxolk.r General may
commence formal actions 1o compel mspecnon of the records in question which could
culminatz in a civil action to compel prédumon, and a court may punish failure to obey a
production order as a contempt of cou'rL 3L U.S.C. 716 (b). Another example is the
Commission on Civil Rights which ha.s been vested with broad authority to gather
information whrough hearings and mvesugamous (including power to issue and seek court
enforcement of subpoeaas), and to report ]%o Congress with respect to civil cights matters. See
42 U.S.C. 1974 (a) (1994). The Supreme Court has held generally that investigative and
informative powers are of the kind that elither House of Congress can delegate to one of ils
cormmittees nd therefore can be received and exercised by appointees and designees who
are in the legislative branch. Buckiey v. Vlalco, 424 U.S. 1, 137-38 (1976). It has specifically
upheld the execcise of such powers by the Commission on Civil Rights in Hanneh v. Larche,
363 U.S. 420, 425 (1960). There the Court noted that since the Commission was not vasted
with substantive regulatory or :nforcam:fn authority, its investigative hearings are closer in
pature of to those of a congressional| commitiee. As a coasequence the claims of
Commission witnesses that they were eatitled to the rights of witnesses in adjudicatory
proceedings, such as cross-examinatiop, were rejected, the Court holding that “only
infrequendy have witgesses...[in congressional hearings) been afforded procedural rights
normally associated with an adjudicatory hearing.”

It is in light of these legal and historical precedents that OMB's objections must be
assessed.

OMB appears to argue that the proposed CORA’'s regulatory irnpact studies would
extend not caly to final rules, but to rules stili in the development stage. This would
therefore sutject to CORA scrutiny alf doc contajping opinions, recorumendations
or advice abcut agency decisions regarding pending rules. Shielding such information from
such scrutiny, it could be asserted, is necessary because otherwise early disclosure would
discourage cpen, frank discussions on|marters of policy amongst agency officers and
cmployees, undermine an ongoing proceeding, and lead to the premature disclosure of
proposed policies before they are finally adopted. However, nothing in the proposed bills
authorizes the CORA Director 10 seek information for impact analyses oa any rule other than
final rules that have becn reported to gress pursuant to the Congressional Review Act
(CRA), 5 U.3.C. 801 et seq. (West Supgl 1998). Sectomns 2 (2), 2 (3), 3 and 4 those bills
make it clear that the new CORA ﬁ.mcnons were tied to and meant to be integrated with the
CRA process. Under the CRA scheme, con,g:unanzl review actions do not corumence until
an agency reports a final rule to the Congrr.ss or it is published ia the Federal Reglste.r s
U.S.C. 801 (a)(1). Thus, there is no apparent congressional intent to intervene in ongoing
rulemaking proceeding. However, even assuming that the CORA bills may be read to allow
such interver tioas, or that future propasals will explicitly allow it, there would appear to be

(__continued)
Law, Practice and Procedure ofCongn:ssmna] Inquiry”, CRS Report No. 95-464A (April 7, 1995).
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1o legal obstacle to such congressional oversight Indeed, a close reading of the OMB
Di *s letter s that the objecth bemgmsedmcxclnswcly policy-based
counceras and not legal issues.

OMB appears ta be attempting to establish sore species of agency privilege for use
against congresslonal oversight efforts. The assertion, however, that such intemnal
commupicatcns aeed to be "frank” and "open” doss not lend it any spamal support. Nov
does coupling that characterization with the notiou that those communications were part of

a “deliberutive process” 2dd any weight to the argument. I effect, the OMB Director uses
a team of art that would attempt to justify a withholding from Congress on the same grovads
that an agescy would use to withhold such documents from a citizen requester undec
Exemption. § of the Freedom of Information Act (FOLA)."

Such an argument is likcly to be found to be without basis. As has been indicated
above, Congress has vastly greater pawers of investigation than that of citizea FOILA
requeiters. Moreover, in the FOIA irself, Congress carefully provided that the exemption
section “is not authority to withbold information from Cougress™** The D.C. Circuit in
Murphy v, Deparument of the Army," explained that FOIA exemptions were no basis for

- withholding froru Congress because of:

the obvious purpose of the Congress ta carve out for itselfa
special right'of access w privileged informarion not shared by
others . . . . Congress, whether as 2 body, through committees,
or otbarwxse. must have the widest possible access to

ive branch information if it is to perform its manifold
responsibilities offectively. If one comsequence of the
facilitation of such access is thar some information will be
disclosed to congressional authorities but not 1o private
persons, that is but an incidental consequence of the need for
informed and effective lawrnakers. '

Further, the ability of an agency fo assext the veed for candor 1o ensure the efficacy of
internal deliberations as 2 means of avoiding information demands would severely
undermine the oversight process. If that were sufficient, an agency could disclose only that
which supports its positions, and withhold those with flaws, limitations, uowanted
implications, or other embarrassments. Oversight would cease to become an investigative
excicise of gathering the whole evidence, and become little more than a set-picce of
entertainmert in which an agency decides what to present in & controlied "show and tell”
performoance.

Every fuderal official, including attorneys, could assert the imperative of timidity — that
fong! oversight, by holding up to scrutiny the advice he gives, will frighten him away
&om giviog frank opicions, or discourage others from asking bim for thern. This argursent,

B 5USCO5SLHIN4).

B 5USC552d).

¥ 613 F2d 1151 (D.C. Cir. 1979).
¥ 813F.2d at 1155-56, 1158,
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not surprisingly, has failed over the years to persuade legislative bodies to cease oversight.
When the Supreme Court discussed the “secret kw doctzine in NLRB v. Sears. Roebuck &
Co.,” it addrassed why federal officials - including those giving legal opinions — need not
hide behind such fears:

The prebability that an agency employse will be ighibited
from freely advising a decisionmaker for fear that his advice,
if adopted, will become public s stight. First, when adopted,
the reasoning becorses that of sgency and becomes irs
responsibility to defend.  Second, agency employees will
generally be encourage rather than discouraged by public
knowledge that their policy suggestions have bezn adopted by
the agency. Moreover, the public interest in Knowing the
reasons for a policy actually adopted by an agency supports .
.. [disciosure}.”

The recent appeals court ruling in It 1z Sealed Case (Espy)¥ is worthy of special note.
The case involved, infer alis, White House claims of sxecutive and deliberative procéss
pnvﬁcgesfordoannms by d by an independent counsel. At the ourses of the appeals
cowrt’s unanimous ruling, it cacefully distinguished between the ‘“presidential
communicatisns privilege” and the “deliberative process privilege.” Both, the cort obsecved
are execufive privileges designed 1o protect the confidentiality of exccutive branch
decisionmaking, But the deliberative process privilege applies to executive branch officials
gencrally, is 2 common law privilege which requixes a lower threshold of need to be
overcome, aad “disappears altogether when there is any teason to believe governroent
misconduct bas occired.”™ The court’s recognition of the deliberative process privilege as
a corunon law privilege which, when claired by executive & and agency officials,
is easily overcoms, and wmch “disappears” upon the n:asonable belief by an investigating
body tha: gon duct has 4, mey sevecely limit the comimen law claims
of i jona! investigative demands. A demonswation of need of 2
Jmsdxcnonat commitiee would appeac to be sufficient, and g plaustble showring of fraud
wagte, abuse or maladministration would be conclusive.

Firally, itis difficult 0 p fvely ¢ d that disc] w0 Congrass will do
injury to the guality and integrity of the ongping rulemaking procseding. Rather 2
rulermaking exercise would appear o be a quintessential object of legislative scrutimy. An
agency may engage in substantive mulemnaking only with an express graat of legistative
authority ® Criten such delegations vest broad discretionary power in an agency. Congress
has made agency lawmaking subjest 10 the procedural req of the Admini <

T 42) US. 132 {1975).
¥ 423 U.S. at 161 {emphasis in origioal).
®  In re Sealed Case {Espy), 121 F. 3" 729 (D.C.Cix. 1997},

121 F. 3d 3t 745, 746; see also id. at 737-F38C [Wihers there is reason to helieve the
documients 50.3ght may shed hgh: an government misconduct, the {deliberative process] privilege
is routinely deaied on the grounds that shielding internal gov deliberations in this context
does ot serve *the public interestin honest, effective governmeat’™).

* Cheysler Corp. v, Brown, 441 0.8, 281 (1979).
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Procedure Act,™ which has fostered widespread public participation in the process, and
which the courts have awernpted o ensure is roeanmingful. It has not, however, abdicated
control over this vital finction. Congress may iowrveoe in an agency tulemaking i

at any point. It is not limited simply to withdrawing an agency's authority or to negating a
particular rule by law after the fact. The couxts have recognized that whece the nature of a
ruiemaking is general policymaking it is akin to the Jegislative process™ and that *[uluder
our system of gevermment the very lepitimacy of general policywaking performed by
unelected administrators depends in no small part upon the openness, accessibility, and
amenability of these officials to the needs and ideas of the public from whom their ubimate
authority derives and apon whom their commands must fall™ It is therefore “entirely

propex for Congn e mx vxgomnsly to represent the interests of their
consnmcn!s  before administrative ag g mmforxnal, general policymaking . . .
durinistrative i S d to bal or with the p

emanatiog from all other sources.™

Arguabiy. then, the & mxcgnty. even the Icgmmacy, of an agracy rulcoaking is more
damaged by the ipted avoidance of o ht inquiries directed at the basis for proposed
agency policy actions of general concerns thsm it would be by the temporary distress of
officials and employees over revelation of position taken during the policy development
process. A commentator has succinctly made this point: .

The logitimacy and acceptability of the administeative process
depends on the perception of the public thar the legislarure
has some sort of ultimate control over the agepcies. Itis
through the Congress that the administrative systern is
accountable to the public. If members of Congress ‘be
comupt, others may be chosen™ The public may not
however, directly remove agency officials. The public Jooks
to its power to clect representatives as its input into the
administrative process. The public will perceive restrictions
on reducing the sccountability of agency officials . This will
negatively affect the legitimacy of agency actions, as well as
seriously ercde potions of popuhr sovercignty. Even
administrators, whe may not perceive legislative intrusioss
into the administrative process as being particularly desisabls,
recognize congressional supervision as a necessary function
in a democratic society. The namire of the government
requires that the legistature maintain a careful supervision
over agency action.®

B Sex5 US.C. 553 (1994).

2 Assoc. of Netional Advertisers. inc., v. FTC, 627 F.24 1151 (D.C. Cit. 1979), cort. denied.
457 U.5. 521 (1980).

®  Sierra Club v, Costle, 657 F.2d 298, 400401 (D.C. Cir. 1581).
B id ar409-410.

B Comment, Tudicial Limitstion of ot Tl on Admini ive Ag
73 Northwastam L. Ray. 931, 941 (1579) (momots omitted).
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Sorve heed also roay be paid 1o the salutry admonition of the Third Circuit Court of Agpeals
for a court tn be "sensitive to the lchslanve mpomnoc of Congressional comemitiees on

oversighr asd © ;_ and in the objective and efficient
ion of 1 i mahgxmmzdwhoksomﬁmmmwmchwe
shou!d Bot b;hdy mtc:fm:
Conclusion

OMB’s objections to the information gathering provisions of proposed CORA
Jegislation appear to lack a substantial Jegal basis in the face of Congress”s virtually plenary
constitutional authority to engage in oversight and investigation in support of its legislative
function. Cise law and historicsl practice support the delsgation of such authority to
congressional ageats. OMB's policy cancerns with respest 1o the undermining of the candor
and integrity of the daliberative process should Congress seck information during the
pendency of a rulemaking proceeding involve a matter of legislative discretion. In the past,
Congress has engaged in oversight to determine the course ofpnhadnagcncypohcymahng

procesdings hefore 2 final agency action is taken, and at times bas dejegatad such 2uthority
to appropriat: surrogates. In some instances this may prove disraptive of agency decisional
processes. But this wouldappeartobeachoxcc well within the established congressional
prerogative.

T GulfOil Corp. v. FPC, 563 F:2d 588, 611 (3d Cir. 1977).
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